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CITATION OF REPORTS 

Rule 46 of the Supreme Court is  a s  follows : 
Inasmuch a s  a l l  tlie Reports prior to the 63rd h a r e  been reprinted by the  

State,  wit11 the  number of the  1-olume instead of the  nan-.e of tlie Reporter, 
counsel will cite the rolumee prior to 63 S. C. a s  follows: 

1 a n d  2 Afartjn, 1 9 1 wdell I.am ......................as 31 N. C. 
S: Conf. ............... a s  1 N. C. ........................ I ' : 

" 32 " 

I Haywood ......................... . "  :! " 11 " ...................... " 33 " 
2 ......................... . "  3 " 1 12 " ...................... " 84 " 

...................... 1 and 2 Car. Law Re- I j 1:) " " 35 " ..." 4 " 
~lository 6: K. C. Term Eq. ...................... " :36 " I :: I blurphey ............................ " 5 " 

2 ............................ ' 6  6 '6 

3 " 
' 6  - '6 ........................ .... f 

1 H n n . 1 ~  ................................ " 8 " 
p" 8 .  Q '. ................................ 
3 " ............................... " 10 " 

4 " ............................. " 11 " 

.................... 1 Devereux T,an " 12 " 

'2 4 -  ...................... " 13 " 

3 " ...................... " 14 " 
1 " " .................... " 1 5  " 

.................... 1 " Eq. " 16 " 
2 6‘ ...................... " 17 " 

1 1)cv. S: Bat.  Tan\\. ................ " 18 " 
2 " ' " 19 " ................ 
3 & 4 "  . . . . . . . . . . . . . . . . .  " 20 " 

" ...................... " :37 " 
:I " " 8:: " ........................ 

...................... 4 " " " :;9 " 
" ...................... " 40 " 

5 u 

6 " " ...................... " 41 " 
...................... I . I  " " *1 " - 
...................... 8 " .I '< 43 " 

I l n s l ~ c ~  J.:I\T .......................... " 44 " 
" Eq. .......................... " 45 " 

1 Jonw 1 . a ~  ......................... 46 " 

2 .. " ........................ " 47 " 
....................... 3 .' " 4s " 

4 " " ........................ " -I!) " 
5 " " ......................... ZO " 

G " ........................ " >1 " .. 
i 7 " '. ........................ " 52  " .. 1 Dev. 8i Bat ,  Eq " 21 " ........................ " 53 " ./  ................... 

9 6' .................. .' '2'2 ' 9  

1 Iredell T.nw ........................ " '23 " 

2 " ........................ " 34 " 

3 " 
" '25 '4 ........................ 

4 " ........................ " 2 6 "  
5 " ........................ - "7 
6 '' ' *  ........................ " 28 " - <' 

q '  ........................ " 29 ' I  

1'q. " 54 " ........................ ., 
2 " " ....................... " .75 " 

........................ 3 " " ', .7G " 

....................... " " 
" 57 " 

5 " " ...................... .. " 5C " 

........................ 6 " " " 59 " 

.................... 1 and 2 Winston " 60 " 

........................ Phillips T.an " 61 " 

8 " ........................ " ........................ " 30 " " Eq. " 63 " 

.W I n  quoting f rom the  w p r i l i t e d  Reports. comse l  will cite n l ~ r n r s  the  
marginal ( L C . .  the  original)  paging. 

The  opinions pnblished in the  first s i s  rolmnes of tlie rcmports n-err writ ten 
by the  "Court of Conference" and the  Supreme Court prim, to 1519. 

From the  it11 to the  62d rolumes, both inclnsire. 11-ill be fonnd the opinions 
of the  Supreme Court. consisting of three members, for the flrst fift,r r e a r s  
of i t s  existence. or from 1815 to 1SGS. The opinions of t1.c Court. consisting 
of fire members. immediately following the  Cir i l  War .  nlte pnblished in the  
volumes from the  63d to tlie 79th. both inclusire. Fro.= the SOth to  the 
lOls t  rolumes. both inclusire. will be f o m d  the opinion of the  Colirt, con- 
sisting of three members. from 1879 to 15F9. The opinions of the  Court. con- 
sisting of fire members, from 1559 to 1 J u l r .  1937, a r e  prblished in volumes 
101 to 211. both inc lue i~e .  Since 1 July.  1937, and beginning with rolnme 212, 
the  Court  has  consisted of seven members. 
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J U S T I C E S  
OF THE 

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1934-F,4LL TERM, 1954. 

CHIEF JUSTICE : 

M. T'. BARSITILL. 

ASSOCIATE JUSTICES : 

J. WALLACE WINBORNE, JEFF. D. JOHKSON, JR., 
EMERY B. DENNY, R. HUNT PARKER, 
S. J. ERVIK, JR.,l WILLIAhI H. BOBBITT, 

CARLISLE HIGGINS.2 

ATTORNEY-GEKERAL : 

HARRY McMULLAK. 

ASSISTAXT ATTORNEYS-GESERAL : 

T. W. BRUTON, 
RALPH MOODY, 
CLAUDE L. LOVE, 
I. BEVERLY LAKE, 
JOHN HILL PAYLOR, 
HL4RRY W. McGALLIBRD. 

St-PIIEME COURT REPORTER : 

JOHN M. STRONG. 

CLERK OF THE SUPREhIE COURT: 

ADRIAN J. KETTON.  

NARSHAL Ah-D LIBRARIAN : 

DILLARD S. GARDNER. 
-- 

AD3IISIfiTRATIVE ASSISTAKT TO THE CHIEF JUSTICE : 

l L 2 S  0. COGBURN. 
=Resigned 11 June, 1954. 
Z-lppointed to succeed Justice Ervin. 
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J U D G E S  
O F  THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Name District Address 
CHESTER RIORRIS .............. .. ....................... i t  ............................. .Currituck. 
WALTER J .  BONE ....................................... Second ......................... Nashville. 

............................. JOSEPH \IT. PMII~ER -. 
CLAWSON L. WILLIAMS .............................. .d. 
J .  PAUL FRIZZELLE ....................... .. ........ i t  .............................. n o v  Hill. 
HENRY L. STEVENS, JR. ............................. Sixth ........................ .Warsaw. 
55'. C. H . % R R I ~ ~  ............... .. ...................... Seventh ...................... ...Raleigh. 
C L I F T ~ X  L. J l o o x ~  ....................... ........... . . .  Eighth .................... .... B u r g r ? ~ .  
Q. K. N r ~ o c s s ,  JR. ................................. Ninth ............................. Fayette~ille.  
LEO CARR .................................. .. ....................... .Burlington. 

SPECIAL JUDGES 
GEORGE 31. FOT;ST.\IS ................. .. ................................................... .Tarboro. 
C .  TV. HALL ........................................................................................ Durham. 
Howaxn 11. HCUBARD ......................................................................... Clinton. 
GROVER A. JIARTIX ............................................................................... Smithfield. 
JIAL~OI.JI C. P a r 1  .............................................................................. Washington. 

.. 5TAi'atrr~1: 1:. . J o ~ i s s ~ r o s  ............. .. ...... .... 
H. HOYLE SINK .................................. 2 1 t h  ................... .Greensboro. 
F. D O N A L ~  PIIILLIPS ......... .. ....... .. ....... Thirteenth .................... Rocliingl~am. 
F ~ a s c r s  0. C L A C K ~ ~ X  ............... .. ............ Fourteenth . . . . . . . . . . .  .Charlotte. 
Fnan-rr AI. Anars~xon .~  .............. .. .......... -1 ............... .,Troy. 
J .  C. RVD~SILL ........................................... Sixteenth .................. .Newton. 
J .  A. Rocssr.:ar ............................................ S e e n t e n t  ............ .North Williesboro. 
J.  WILL PLESS. JR.  ..................................... Eigl~teenth .................... KIarion. 
ZEB 5'. NETTLES ........................................ Nineteenth ................... Aslleville. 
D.4r I<. MOORE .............................. -1~2~. 
ALLEX H. GWTS ............................ .. ........ Twenty-first ................. Reids~ille.  

SPECIAL JUDGES 

EIIERGEiYCT JUDGES 
................................................. 5v. h. ~ E \ - I X  .................. .... ...... ... oxfor 61. 

.......... ............ W. H.  S. BCRGTYYS ... ........ 
HENRY A. GRADP ................................ .. Bern. 
FELIX E. A L L E ~ ,  SR. ........................ .. ........................................... Wa,~nesville. 
Jorrs  H. C r m r c s ~  ............................................................................ ..Walkerto1vn 



SOLICITORS 

EASTERX DIVISION 

Name District Address 
WALTER L. COHOON ..................................... First . . . . . . . . . . . ~  City 
ELBERT S. PEEL ............... .. ........................ Second ........................... Williainston. 
ERXEST R. TYLER ................................... Third ............................. Rosobel. 
W. JACK HOOKS ......................................... Fourth ........................... Kenly. 
W. J. BUKDP ................................ d i f t l i  .............................. Greenville. 
WALTER T.  BRIT^ .................................. ,...SMh .............................. Clinton. 
WILLIAI~ T. BICKETT~ ............... .. ........... Seventh ......................... Raleigh. 
JOHS J. BURSEY, JB. ................................... Eighth. ..... .....................\Vi1mingto11. 
NALCOLAI B. SEAWELL ......................... ....... Sinth .................. .. ..... L u m l ) .  
WILLIAM H. MCRDOCX ............. .. ............... Tent11 ............................. Durham. 

WESTERN DIVISIOR' 

H A R V E ~  A. T,UPTOS ................... ... ............... Eleventh.. .................. Winston-8aleu1. 
CHARLES T. HAGAN, JR. .......................... T w e l f t h . . G o ,  
If. G. BOYETTE ............ .. .... .. ..... .. ........... Thirteenth .................... Carthage. 
BASIL L. WHITEXER .................................... -ia. 
ZEB. A. MORRIS .................................. 
JAMES C. FAB.THIXG ..................... ...... ,.,Sk&mtli ...................... Lenoir. 

............................... J .  ALLIE HAYES .... TYillce~\)~~.t) 
.................... C. 0. RIDIKGS .......................................... Eighteenth Forest City. 

. . . . . . . . .  ..... .... LAMAR GUDGER ..................... ............. Nineteenth ... Ashe~ille.  
........................ ..................... THADDEUS D. BRTSOK, JR. Twentieth S O  C i t ~ .  

................. R. J. SCOTT ........................................ Twenty-first D a l ~ b u r ~ - .  

'Resigned upon being appointed Resident Judge 7th Judicial District. Succeeded by Lester 
V. Chalmers 24 Kovember, 1954. 
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SUPERIOR COURTS, FALL TERM, 1954 
Reris~cl  through 27 May, 1954. 

- - - - - -- 

The n u l n b e r s  in parentheses following the date of a term indicate the number 
of weeks the term may hold. Absence of parenthesis numbws indicates a one- 
week term. 

EASTERN DIVISION 

F I R S T  J U D I C I A L  D I S T R I C T  

J u d g e  Nimocks  

Beaufort-Sept. 20' ( A ) ;  Sept .  2 7 t ;  Oct. 
I l t ;  Xov.  8* ( A ) ;  Dec. 6 t .  

Camden-Aug. 30. 
C h o w a n - S e ~ t .  13: Nov. 29. 
~ u r r i t u c k - ~ e p t .  6. 
Dare-Oct. 25. 
Gates-Nov. 22. 
Hyde-Aug. 161; Oct.  18. 
Pasauotank-Sewt. 2Ot: Oct. l l t  ( A )  ( 2 ) ;  

S o y .  8 t :  Piov. 15.: 
Perquimans-Nov. 1 ;  Oct. 4 t  ( A ) ;  Nov. 1. 
Tyrrell-Oct. 4. 

SECOND J U D I C I A L  D I S T R I C T  

J u d g e  C a r r  

Edgecornbe-Sept. 13 ;  Oct. 18 ;  NoV. 167 

l l t ;  Nov. 29'; Dec. 6 t .  
Washing ton-Ju ly  12: Oct. 25t. 
Wi l son-Se~t .  6 ;  Sept .  27' ( A ) ;  Oct .  I t ;  

Oct. 25' ( A )  ;-Nov. l t  22) ;  Dec. 6 (A) .  

T H I R D  J U D I C I A L  D I S T R I C T  

J u d g e  Morr i s  

Bertie-Aug. 30 ( 2 ) ;  Nov. 15 (2). 
Halifax-Aug. 16 ( 2 ) ;  Oct. 41 ( A )  ( 2 ) ;  

Oct.  2:. ( A ) ;  Nov. 29 ( 2 ) .  
Hertford-July 26; Oct. 18 (2) .  
Xor than~pton-Aug.  2;  Nov. 1 ( 2 ) .  
\'ante-Sept. 27.; Oct. l l t .  
lyarren-Sept.  1 3 * ;  Oct.  4t .  

F O L I T H  J U D I C I A L  D I S T R I C T  

J u d g e  W i l l i a m s  

Chatham-Aug. 2 t  ( 2 ) ;  Oct. 25. 
Harnett-Sept .  6' ( A ) ;  Sept .  207: Oct. 41 

( A )  ( 2 ) ;  S o v .  1 5 '  ( 2 ) .  
Johnston-Aug. 16'; Sept .  27t ( 2 ) ;  Oct. 

1 8  ( A ) ;  Nuv. 8 t ;  Nov. 15 t  ( A ) ;  Dec. 13 (2) .  
Let.--Julv 19': J u l y  26 t :  SeDt. 1 3 t ;  Sep t .  

20: ( A ) ;  x o v .  I * ;  D&. 13 t  ( A j .  
Wayne-Aug. 23; A u g  30T ( 2 ) ;  Oct. 117 

( 2 ) ;  S o v .  29 ( 2 ) .  

F I F T H  JUDICIAL D I S T R I C T  

J u d g e  P a r k e r  

Carteret-Oct. 18 ;  Dec. 6t .  
Craven-Sept. 6: Sept .  13 ( A ) :  Oct. 47 

( 2 ) :  NO\.. 15 ( A ) :  Nov. 22t  (2) .  
Greene-Dec. 6 ( A ) ;  Dec. 13 ;  Dec. 20. 
Jones-Aug. 167: Sept .  20; Dec. 6 (A) .  
Pamlico-Nov. 8 ( 2 ) .  

Pitt-Aug. 2 3 t :  Aui:. 30; Sept .  1 3 t ;  Sept .  
Z i t ;  Oct. 4 ( A ) ;  Oct ,  11 ( A ) ;  Oct. 2 6 t ;  Xov. 
1 ;  A'0V. 227 ( A ) .  

S I X T H  J U D I C I A L  D I S T R I C T  
J u d g e  W i l l i a m s  

I3u11lin-Aug. 30;  Ciept. G ;  Oct.  11 ;  Oct. 
1 s t ;  Dec. 6 t  (21. 

Lenoir-bug.  23'; Sept .  13 ( A ) :  Sept.  
Z i t ;  SOT. 1 ( A ) ;  SOV. S t ;  SOT'. 1 s t ;  XOV. 
29 ( A ) .  

Samyson-Aug. 9 ( 3 ) ;  Sep t .  13: ( 2 ) ;  Oct. 
? 5 ;  S o r .  1;. 

S E V E S T H  J U D r C I A L  D I S T R I C T  
J u d g e  Frizzelle 

F r a n k l ~ n - S e p t ,  2 0 '  ( 2 ) ;  Oct .  11'; SOY. 
2 ? T  ( 2 ) .  

Wake-July 12'; Sept .  6. ( 2 ) ;  Sept .  20t 
( A )  ( 2 ) ;  Oct.  4'; Oct. 4 t  ( A )  ( 2 ) :  Oct .  1 s t  
( 3 ) ;  Xov. 8 ' ;  Kov. l 5 t  ( 2 ) ;  Nov. 291 ( A ) :  
Dee. 6" ( A ) ;  Dec. 61 ( A )  ( 2 ) ;  Dec. 13'; 
Jlec. 20:. 

E I G H T H  J U D I C I A L  D I S T R I C T  
J u d g e  S t e v e n s  

Blwns~ricl i-Sept .  20; Oct. 4 t  ( A ) .  
Columbus-Sept. 6 '  ( 2 ) ;  Sept. 2 i t  ( 2 ) ;  

Occ. 11' ( A ) :  h'ov. 1: ( A )  ( 2 ) ;  Nov. 22' (2 ) .  
Xe\v Hanover-July 26'; Aug.  16': Aug; 

2::; ( 3 ) :  Oct. 4 *  ( A )  : Oct. lli ( 2 ) ;  SOV 8 
( A )  (21;  Dec. Gt ( 2 ) .  

l'ender-Sept. 27 ( . 4 ) ;  Oct. 25t (21. 

S I X T H  J U D I C I A L  D I S T R I C T  
J u d g e  H m i s  

Rladen-Aug. 9 t  ; Iiept. 20". 
!'un>Lel.land-.kug. 30'; Sept .  ?ii ( 2 ) ;  Oct .  

I I *  ( A ) :  Oct .  257 ( 2 ; ;  S o l r .  22' ( 2 ) .  
Hoke-dug.  23; Xov.  15. 
Robeson-July 12 t  ( 2 ) :  Aug.  16* '  Aug .  

30.1 ( A ) :  Sept .  6* ( 2 ) :  Sep t .  27. ( A ; :  Oct .  
11: ( 2 ) :  Oct. 25* ( 1 , ) :  Nov. 8*; S o v ,  1s t  
( A ) ;  Dec. 6; ( 2 ) ;  Dec. 20". 

T E N T H  J U D I C I A L  D I S T R I C T  
J u d g , ?  Moore 

Alamance-Ang. 2- ( A ) :  Aug .  16":  Sep t .  
1 3 t ;  Sept .  20t ( A ) ;  Dct. l l t  ( A ) ;  Oct .  18' 
( A ) ;  Oct. 25* ( A ) :  Xov.  l j t  ( A ) :  S o v .  22: 
( A ) :  Dec. 6' ( A ) .  

Durham-Ju ly  19': Aug.  2 ( 2 ) :  Aug.  30* 
( A ) ;  Sept.  6': Sept .  13. ( A ) ;  Sep t .  20t ( 2 ) :  
Oct. 4 ( A ) ;  Oct. 11.; Oct .  18: ( A )  ( 2 ) ;  
Nov. I t ;  xov. 8 ;  Nov. 29"; Dec. 6 * ;  Dec. 
l3* ( A , .  

Granville-July 26 Oct. 2 5 t :  S o l ' ,  15 ( ? ) .  
Orange-Aug. 23; 4ug .  307; Oct.  4:: Dec. 

13. 
Person-Aug. 30 (A): Oct. 18. 



COURT CALENDAR. 

WESTERN DIVISION 

E L E Y E S T H  J U D I C I A L  D I S T R I C T  

J u d g e  P h i l l i p s  

Ashe-July 2 6 1  ( 2 )  : Oct. 25.. 
Alleghany-Aug. 1 6 ;  Oct .  4. 
Forsyth-July 1 2  ( 2 )  ; Sept.  6  ( 2 )  ; Sept.  

201 ( 2 ) ;  Oct .  4 t  ( A ) :  Oct .  11 ( 2 ) ;  Oct .  2 6 t  
( A ) ;  S o v .  I t ;  Xov. 8  ( 2 ) ;  Nov. 237 ( 2 ) ;  
Dec. 6  ( 2 ) ;  Dee. 2 0 t .  

T W E L F T H  J U D I C I A L  D I S T R I C T  

J u d g e  G w y n  
Davidson-Aug. 2 3 ;  Sept .  1 3 t  ( 2 ) ;  Oct. 4 t  

( A )  ( 2 ) ;  Kov. 22  ( A )  ( 2 ) .  
Gullford.  Greensboro Division-July 12.; 

J u l y  1 2 t  ( 2 )  ( A ) ;  J u l y  26' ( 2 ) ;  Aug. 30';  
Sept .  1 3 t  ( A )  ( 2 ) ;  Sept .  13'  ( A )  ( 2 ) ;  Sept.  
? i t  (;;; Oct. l l t  ( 2 ) ;  Oct. 11' ( A )  ( 2 ) :  
Oct. .. ( A )  ( 2 ) ;  Kov. 8 *  ( 2 ) ;  Xov.  2 2 t  
( 2 ) :  Dec. G* ( A ) :  Dec. 20*. 

Guilford.  ~ i g h  P o i n t  Division-July 19': 
Aug.  2 ;  Sept .  27" ( A )  ( 2 ) ;  Oct .  25. ( 2 ) ;  
S o v .  S t  ( -1)  ( 2 ) ;  Dec. 6 9 ;  Dec. 13*.  

T H I R T E E S T H  J U D I C I A L  D I S T R I C T  

J u d g e  Clnrkson  

. \ ~ ~ ~ o n - S e : ? t .  13:: Sewt. 2 i * :  S o v .  1 5 t .  
>loo:.e-An~g. 1 6 * ;  ~ e p t .  2 0 t ;  Sept .  2 7 t  

(-1'1 ; h-ov, l t  ( - 4 ) .  
I D '  .~c. ,~no!id-July I. 1 s t ;  J u l y  26'; Sept .  6 t ;  

act. 4 + :  S O T . ,  8:. 
Scotland-dug.  9 ;  N o r .  1 ; ;  Kov. 29 ( 2 ) .  
S tan l i - Ju ly  1 2 ;  Sep t .  6 t  ( A )  ( 2 ) ;  Oct. 

11:; .TOY, 22. 
Y~:ion-Aug. 2 3  ( 2 ) ;  Oct. 1 8  ( 2 ) .  

F O U R T E E S T H  J U D I C I A L  D I S T R I C T  

J u d g e  A r m s t r o n g  

Gnston-July 2 6 * ;  Aug. 27 ( 2 ) ;  Sept .  13'  
( A ) ;  Sept .  2 0 i  ( 2 ) ;  Oct. 2 6 * ;  Kov. l t  ( A ) ;  
Nov. 29* ( A ) :  Dec. 6 1  ( 2 ) .  

l lecldenburz-July 1 2 *  ( 2 )  : Aua.  2' ( A )  : 
. lug.  !I* ( A )  : XU=. 1 6 "  ( 2 )  : Aun. 0 * :  sent: 
~i 7 2 )  ; s&t: 6 t  i;r) ( z ) i - s k p t .  ; o f  (A) -(i~j; 
Sept.  ? 0 *  ( A )  ( 2 ) ;  Oct.  4 t  ( A )  ( 2 ) ;  Oct. 4'; 
Oct. l l t  ( 2 ) :  Oct. 1st ( A )  ( 2 ) :  SOY. I t  
(A) ( 2 1 ,  s o v .  ~t ( 2 ) ;  x o v .  1 5 t  ( A )  ( 2 ) ;  
Yor .  Is*, S o v .  227 ( 2 ) ;  NOV. 2 9 1  ( A )  ( 2 ) ;  
i ) ~ c  6 '  (.1) ( 2 ) ;  Dec. 1 3 1  ( A ) ;  Dec. 2 0 t .  

I ' I F T E E X T H  J U D I C I A L  D I S T R I C T  

J u d g e  Rudis i l l  

Alexander-Sept. 27  ( 2 ) .  
Cabarrus-Aug. 2 3 * ;  Aug.  3 0 1 ;  Oct. 1 8  

( 2 ) ;  S o v .  1st ( A ) ;  Dec. 6 t  ( A ) .  
Jreclell-Aug. 2  ( 2 ) ;  S o v .  8  ( 2 ) .  
3 I o n t g o m e r ~ - J u l y  1 2 ;  Sept .  2 7 t  ( A ) ;  Oct. 

4 ( . \ I ;  x o v .  IT. 
Randolpli-July 1 9 t  ( 2 ) :  Sept.  6.; Oct. 

2 . i i  ( d l  ( 2 ) ;  Dee. 6  ( 2 ) .  
Rowin-Segt.  1 3  ( 2 ) ;  Oct. I l t ;  Oct. 1s t  

( - 1 , ;  22  ( 2 ) .  

* F o r  c r i m i n a l  cases.  
;For  civil cases. 

S I X T E E S T H  J U D I C I A L  D I S T R I C T  
J u d g e  R o u s s e a u  

Burke-Aug. 9  ( 2 ) ;  Sept .  27  ( 3 ) ;  Dec. 1 3  
(21 .  

Caldwell-Aug. 2 3  ( 2 ) ;  Sept .  6 1  ( A )  ( 2 ) :  
Oct. 47  ( A )  ( 2 ) ;  Nov. 29  ( 2 ) .  

Catawba-July 5  ( 2 ) ;  Sept .  6 t  ( 2 ) ;  h'i~v.  
1 5  ( 2 ) ;  Dec. 6 t  ( A ) .  

Cleveland-July 26  ( 2 ) ;  Sept .  1 3 t  ( A ) ;  
Segt.  2 0 t  ( A ) :  Nov. 1 ( 2 ) .  

Lincoln-Oct. 1 8 ;  Oct. 2 5 t .  
Watauga-Sept.  2 0 * ;  Kov. 1 5 t  ( A )  ( 2 ) .  

S E Y E Z I T E E S T H  J U D I C I A L  D I S T R I C T  
J u d g e  P leas  

Avel-Y-July 5  ( 2 )  ; Oct. 1 8  ( 2 ) .  
Davie-Aug. 30:  Dec. 6 t .  
Mitchell-July 2Gt ( 2 ) ;  Sept .  2 0  ( 2 ) .  
Willces-July 10:: Aug.  9  ( 3 ) ;  Segt .  1 3 t :  

Oct. 4'1 ( 2 ) ;  S o v .  I t  ( 2 ) ;  Dec. 1 3  ( 2 ) .  
Yadkin-Sept. G*; Nov. 1st ( 2 ) ;  Nov. 29. 

E I G I I T E E S T H  J U D I C I A L  D I S T R I C T  
J u d g e  S e t t l e s  

Henderson-Oct. 11 ( 2 ) ;  Nov. 2 2 i  ( 2 ) .  
McDomell-July 1 2 t  ( 2 ) ;  Sept .  6  ( 2 ) .  
Polli-Aug. 2 3  ( 2 ) .  
I<utherford-Sept .  2 i T  ( 2 ) ;  Nov. 8 ( 2 ) .  
Transylvania-July 26 ( 2 ) ;  Dec. 6 ( 2 ) .  
Ya11ci.y-Aug. 9 ( 2 ) ;  Oct. 2 6 t  ( 2 ) .  

S I S E T E E N T H  JUDICIAL D I S T R I C T  
J u d g e  Moore 

Cuncombe-July 1 2 t V  ( 2 ) :  J u l y  1 9  ( A )  
( 2 1 ;  J u i y  2G"T; Aug.  2 ;  Aug.  9 i *  ( 2 ) ;  Aug.  
23 (AJ ( 2 1 ;  Aug.  23":; Sept .  6 t *  ( 2 ) ;  Sept .  
2 0 ' t ;  Sept .  20 ( A ) ;  Sept .  2 i ;  Oct. 4 t *  ( 2 ) ;  
Dct. l S * t ;  Oct. 1 8  ( A ) :  Oct. 2 5 ;  Xov. 1 ;  
Kov. 8 t *  ( 2 ) ;  Xov. 22 ( A )  ( 2 ) ;  Xov. 22.t;  
Uec. 6 + *  ( 2 ) ;  Dee. 2 0 * t ;  Dee. 20 ( 4 ) .  

l iadison-Aug. 3 0 ;  Oct. 4  ( A )  ( 2 ) ;  Nov. 
!1. 

T \ V E S T I E T H  J U D I C I A L  D I S T R I C T  
J u d g e  J o h n s t o n  

Cherokee-Aug. Y ( 2 ) ;  Nov. 8  ( 2 ) .  
i.laj.-Oct. 4 .  
G I ~ ~ : ~ ~ I I I - S ~ D ~ ,  6  1 2 ) .  
~ a y w o o d - ~ ; l y  1 2  ( 2 ) ;  Sept.  2 0 t  ( 2 ) ;  

Yov. '2 ( 2 ) .  
Jnclison-Oct. 11 ( 2 ) .  
Ahcon-Aug. 2 3  ( 2 ) :  Dec. 6 ( 2 ) .  
~ \ v a i n - ~ u l y  26  ( 2 ) ;  Oct. 25 ( 2 )  

T \ I ' E X T T  F I R S T  J U D I C I A L  D I S T R I C T  
J u d g e  S i n k  

Caswell-Oct. 4; ( A ) ;  Nov. 15 ' .  
Rockingham-Aug. 9*  ( 2 ) ;  Sept .  6 t  ( 2 ) ;  

3ct. 2 6 7 ;  S o v .  I *  ( 2 ) ;  Kov. 2 0 t  ( 2 ) ;  Dec 
3 * .  

Stokes-Aug. 2 3 ;  Oct. 11 ' ;  Oct. 1 S i  
Surry-July 1 2  ( 2 ) :  Sent .  2 0 ;  Sept .  ? i  ( 2 )  

G a r .  2 2 ;  Dec. 20. 

:For jai l  a n d  civil cases.  
S o  des igna t ion  f o r  c r ~ m i n a l  a n d  civil cases. 

(.4) J u d g e  to be ass igned .  
1 s 1  Special  t e rm.  
( c )  C a n c e l ~ d .  



UNITED STATES COURTS FOR NORTH CAROLINA 
DISTRICT COURTS 

Eastern. District-Don GILLIAM, Judge, Tarboro. 
Middle District-JOHXSON J. HAYES, Judge, Greensboro. 
Il'estem District-WILSON WARLICK, Judge, Newton. 

EASTERN DISTRICT 
Tems-District courts a re  held a t  the time and place a s  follows: 

Raleigh, Civil term, second hlonday in March and September; crim- 
inal term, fourth Monday after the second Monday in March and 
September. A. HARD JAMES, Clerli, Raleigh. 

Fayetteville, third Monday in March and September. MRS. LILA C. 
Hos,  Deputy Clerli, Fayetteville. 

Elizabeth City, third Monday after the second Monday in March and 
September. LTOII) S. SAT\ Y E R ,  Deputy Clerli, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. MRS. MATILDA H. TURNER, Deputy Clerk, New Bern. 

Washington, sixth Monday after the second Mortday in March and 
September. GEO. TAYLOR, Deputy Clerk, Washir~gton. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. 3 1 ~ s .  EVA L. YOUNG, Deputy Clerli, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
September. J .  DOUGLAS TAYLOR, Deputy Clerlr, Wilmington. 

OFFICERS 

JLLIAS T. GASIZIII. U. A. Attorney, Raleigh, N. C. 
S A ~ I U E L  8. Hon a m ,  Assistant U. 8 .  Attorney, Raleigh, N. C .  
IRVIX B. TUCICIX, JR., Assistant U. 8. Attorney, Raleigh, N. C. 
LAWRESCE HARRIS, Assistant IT. S. Attorney, Raleigh. N. C .  
J11ss JANE A. PARKI-R, Assistant TJ. S. Attorney, Raleigh, N. C. 
B. RAY COHOOT, United States Jlarshal, Raleigh. 
-4. HAXD JAIIES, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 
Tel nls-District courts a re  held a t  the time and place a s  follows : 

Durham, fourth illonday in September and fourth Monday in March. 
HESRY RCYR'OLDS, Clerli, Greensboro. 

Greensboro, first JIonday in .Tune and December. HERRY REYNOLDS, 
Clerk; ~ I Y R T I ~ ,  D. COBB. Chief Deputy ; LILLIAN HARKRADER, Deputy 
("lerk; JIns. B ~ : r w  H GERRJSGER, Deputy Clerk; MRS. RUTH STARR, 
T)q)nty Clelli. S c ~ s o s  B C ~ S S I E I E S S ,  Deputy Clerk. 

Ro~kingham, second Jlonday in March and September. HEXRT REYX- 
 OLD^, Clerli, Greensboro 

Salisbury, third Monday in April and October HEKRY REYKOLDS, 
Clerlr, Greensboro. 

Winston-Salem, first RIonday in May and November. HESRT RETSOLDS, 
Clerk, Greensboro. 

Willresboro, third Monday in May and Norember. HEKRY RETSOLDS, 
Clerlr. Greensboro; C. H. COWLES, Deputy Clerlr. 

OFFICERS 

E D T Y I ~  11. STAXLEY. United States District Attorney, Greensboro. 
LAFAYETTE WITLIAJIS, Assistant U. S Tkt r ic t  Attorney, Yadkinville. 
ROBERT L. GAYIU, B s s i s t ~ n t  V R .  District Attorney. Sanford. 
H. TTe~zsox H ~ R T ,  Assistant TT. S. Diatrict Attorney, Greensboro. 
JIrss EDITH HAWORTIX. Bssistnnt TT. S District Attorney, Greensboro. 
Vnr. B. Soarens. United States Jlarsh:il. Greensboro. 
HESRY R E T S O T ~ S ,  Clerli 1- S District Court. Greensboro. 

viii 



UNITED STATES COURTS. ix 

WESTERN DISTRICT 

Terms-District courts a re  held a t  the time and place as  follows: 
dsherille, second Monday in May and November. THOS. E. RHODES, 

Clerk ; WILLIAM A. LYTLE, Chief Deputy Clerk; VERKE E. BARTLETT, 
Deputy Clerk ; 11. LOUISE MORRISOX, Deputy Clerk. 

Charlotte, first Monday in April and October. ELTA MCKNIGHT, 
Deputy Clerk, Charlotte. STE J. REDFERS, Deputy Clerk. 

Statesrille, Third Monday in March and September. ANNIE ADER- 
HOLDT, Deputy Clerk. 

Shelby, third Monday in April and third Monday in October. THOS. E. 
R ~ o u s s ,  Clerk. 

Bryson City, fourth Monday in hlay and November. THOS. E. RHODES, 
Clerk. 

OFFICERS 

JAMES M. BALEY, JR., United States Attorney, Asherille, N. C. 
FATE BEAI., Ass't U. S. Attorney, Charlotte, N. C. 
ROY A. HARMON, United States Marshal, Asheville, N. C. 
THOS. E. RHODES, Clerk, Asherille, N. C. 



LICENSED ATTORNEYS 

1, Edward  L. C m n o n ,  Secretary of the  Board  of Law E m m i n e r s  of t he  S t a t e  
of North Carolina. do certify t h a t  t he  following named persoils have duly 
passed esanlinntions of the Board  of L x ~ r  Examiners  a s  of the  7th day of 
August, 19X : 

A n ~ m ,  .TOSI'PI I AI.I.ES, .TR. ................... .... ............................. ..Cllapel Hill. 
, \ s n ~ n s o s ,  121-UESE Jlooni;, JR. ....................................................... Ch:~rlotte.  

.................................................................... .\SHLEI-, WAI T..\cE, .TI:. Sn~i t l~ l ie ld .  
I<.\li~i.ur. Clr.\::r 1,:s DEWI:\-. JI:. ...................................................... R:~ l r igh .  
13~r.l., I)~:.isr: I~I..\s.\I-:I: ................ ......... ................................ C'lln131 IIi11. 
Boxn. 1,~s. .J I:. ................... .. .... ............... ........................................ . .Tnrboro. 
I ~ I I O I ~ I ~ .  J o l r s  '~ . \ IwI :  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

...... ......... I?I~OORS. Slns~: \ -  I~AI:C.L.~I- ... Wilson. 
I<~LO\YI~I.:IL 1 x s 1 . 1 ~  EPIIIIITN .............................................................. I T ' i i ~ s t o i ~ - S ~ ~ l e ~ i ~ ,  
RRO\YX, li~:r-c~: .Torrss,ros ................................................................ ~ s l ~ e r i l l ~ ~ ,  

........................................................ ('(.\I.T.o\~IY, T7k:i:s ~).\S~I:T.. .TI:. Dur l l an~ .  
( ' . ~ s . \ n ~ .  I'.\r-I. Ti<r~: , r r  ................. .................................... S t  l'mlls. 
C.IRR~~LII~.:I~S. I'.\r-r. JI.\~'rrrr:\r ........ ... ....................................... ..Gree1isboro. 
('r~.isnr.ca, GEI;.!T.I) RETI) .................................................................... hlbelnnrle. 

........................................... ('011 i , , r o ~ .  .TOSI:PII I?I..\I.ocI< ....... .... JIonroe. 
........................................................................ I,.\yls, ( ' I .A~DE I).yv~n as her ill^. 

I ) I . >  s. I<L\YOOI) JIcT~os.\T.D! JR. ................. .............................. S e w  G e m .  
],:x~-Is, fi~F:\-Cl~:i: I:YI:CS .................................................. s .  

................................................ I'.\l)u.u. S ~ s c l -  FII:I 11s ................ .. Rnleigll. 
I,'.in.. T r r o x a s  J lcT,~ . i s  ......... .. ....................................................... N o t  Wil1;esboro. 
(:II~SOS. ROYCE C;I:TI.:I:. .JR. ............................................................. ..1\1oor~srille. 
(:onuos, Gr:o~<c;i: W . \ s r r ~ s o ~ o s  ....... .. .......................................... Greens1)nro. 
( ~ I L I F F I S .  1 i ~ s s 1 ~ 1 - r  hnor.~.rrrs ......... ... ........................................ Concord 
1 I a ~ r . ~ s .  I ;c\r~s PORTEII, JR .  ........................... .............. . . . . . . . . . . . . .  Sa1isl)my. 
H a ~ < n r : ~  I.. ~ E E R S A R D  z i ~ ~ . c s  .................. .. ....................................... . 4 l l o ~ k i ~ .  

.............................................................. I I~s s r . s s~ : i : .  .TOSEPII I'LESS J lx r io l~ .  
I I ~ s n l - .  EJ-I:IIETT IA\YI:EXCE .............................................................. Ll~ l l l l~e r to l~ .  
T I~oc r s s .  .JOTIS TIIONAS .......... ... ................................................. Grecmshoro. 
IIIGIIT, Ro~rrln.r ST[-1:ns ............ .. ..................................................... Hentlerson. 
I Ioo r~ r t .  .To l~s  01iv1r.1.~: ............ ....... .......................................... . . ,JIorgnnto~l.  

............................................................... I I~TCIIEX s .  .JOII s OI:O\.I<R High Point,  
II-im, I~EIIBERY 1,i:r: ............ .... .................................................... Franlilin. 

....................................................... Iscn.\\r. JOIIS R.\SI)OI.PII .... .. Aslieborn. 
.Tor~xsos.  C'T,YDR I~I<ADI.E\-.. .................... ....... .......................... Bcnson. 

............................................... . T o ~ r x s ~ o s ,  HI-c;rr 75 '01 .~~  .............. .. Cl'nmerton. 
. T o s ~ s ,  n r n n . \ ~ u  SPESCER ........... .. ....... .. ................................. . , , ~ ~ ~ I I S ~ O I I - S ; I I ~ ~ I ~ I .  
I<ET,LT. \VAT,TF:R ~IICIISRD,  JIL ......................... ... .................. . . . ~ l l c ~ ~ ~ r y ~ - i l l I ? ,  
K E X N E I ) ~ ,  _ i s s r r .  1:i:ows .............. .... ......................................... Winston-Snlcn~. 
I~ESIAII .  SASF~RI )  PERI:Y. JR.  .... .................................................. High Point.  

.............................................................. I i s o ~  r. WILI.I.I>I -\I.T,AS I i ins ton 
....................... LASE-RETICKIIC, En\r.\rin D0sar.n ............... ....... Clinprl Hill. 

I , ~ s s r ~ r ~ n .  .T-~\rr:s L ~ o s . i l < ~  ............ ... .......... .. ..................... 1 1 1 1 1 .  
Ixn~o i rn .  K.uou DIPITEKE .......... .. ......................................... Ellenboro. 
IAENTZ, DEVERE CR.~YES. JR. ............................................................ A s l l e ~ i l l ~ .  

............................................................................. LEWIS, HARRISON Casliicw. 
I I ~ n c r ~ s .  FIARYEY TTTa~~lz ron~  ....... ... ........................................... Chapel Hill. 



LICENSED ATTORNEYS. xi 

MITCHELL, GEORGE CREE .................................................................... Wake  Forrat .  
MITCHELL, WILEY FRAXCIS, JR. ....................... .. .................... Youngs~i l le .  
; \ ~ I T C H C ~ I ,  WADE T~ORTI-I, JR. ......................................................... T,oYiI?ll. 
J l r x ~ s ,  Rrc1r. i~n .~LDERT ....................... ..........I )el EIill, 
NICIXOLSOS, WILLIAM ~IOORE, III ................................................. ( ~ l a ~ l ~ t t e .  
XICOL, RODERICK MACLATCHIE ............... .. .................................. I , e x i n g t o ~ ~ ,  
OLIVE, LEOS ..................... .. .................................................. ...... Ihrhnn1.  
ORR, ~%'II.LIA~\I WALIACE ......... ....... .............................................. \ s l ie~i l le .  
OWES. FRASCES JRAXSE ............. .. ......... ... ............................ Gibsonl-illc. 
OWEN, LESTER ~ ~ B I L R E S  ................. .. ............................................... 1)11rlla111. 
P A ~ ~ E R ,  H o u c r  WILLIAX ................................................................ e l  IIill. 
PRESTOS, E:D\VIS S~IITEI,  Jr,. ..................................................... -11. 
PRIDGES, ELTOS CLAUDE ............ .. ................................................... Sellllil. 
PULLEX, L ~ C I ~ T S  TVILSOS ............................... ...........R lI01111~. 
RAMSEVR, IJOXALD EARL ..................................... ................ (!11erryvill1>. 
R a a r s ~ ~ ,  EARLE GEXE ........................................................................ C11;ll)el Hill. 
RICKS, WILTED EDWARD .................................................................... 111irIia111, 
SASDEES, J o ~ r s  LASSITEX ................. .. ........................................... Four  0;iks.  
S a s s o s ~ ,  JOS~?.I>II A m r r o ~ r  ....... ..................... ton. 
S I ~ G L E T ~ S .  R r - o o r . ~ a  QRASTLEY, JR. ........................................... E ' a ~ e t t e ~ i l l t ~ .  
STEED, TIIOMAS WARWICIC, JR. ....................................................... Raleigh 
STURGES, \\'~LLIAM ~ T A T T S  ..................... .... .............................. c l l a l ' l ~ t t ~ .  
S u ~ r o x ,  SATITAS EDWIS ............ ........... ..... .. ...................... 1.a G r a ~ ~ g c > .  
r 7 IATE,  SARIII LISDSAY .............................. .. .................................... Charlotte. 
r 7 IHOIIAS. AI.YIS AVELIA .............. .. ......................... ..I~w. 
THORSDVRG. ~ C T  HERJI-4s ..................................................... .. .... H~in te r s~ - i I l r .  
TILI.AIAS, D A X I ~ L  THOMAP .......................................................... ~ ~ d e s b o r o .  
WAGGOSER. ~ ~ I T . L I A J I  JOIISSOK .......... ....... ................................ Salisbiury. 
TVAI.I)ES. CAIWOLL ~Y.~SIIISGTOS, JR. ............................................. I J I I I ~ I ~ ~ ~ ~ ~ U I I ,  
W a ~ u .  I<ESSI:I)T WOOTEX ............................................................... e n e r n .  
WELLS, DEWEY ~T'.II.I..IcE ................ .. ........ H s o n ,  
WIIITE. TYILLIAN WIIAY, JR. ................................................. m e  Foivst. 
W I L L I . ~ ~ ~ ~ ,  C'ITAI~LES ELLIS, JR.  .................................................... Lexington. 
WOOD, CHARLES BAILXETTE .............. ...... ................................ Rosboro. 
TARBROUGH, JACK n l x o ~  .................................................................. I I e ~ l t ~ e r ~ o l ~ r i l I t ~ ,  
YOI-SG, THOMAS ~ J E E  ............... ............ ................................ ~ ~ e ~ i l l g t O l l .  

BY COMITY: 

FARIIER, ~IATTITEV- P. .......................................... He~~der sonv i l l e  fro111 Ollio. 
JOYCE. P a m ~ c h -  CYRIL, J R .  .................................. Winston-Salein from Xt't.1~ 1-01.1i. 

............ MORGAX. ROUERT B .  .............................. .. Kipling f rom Sonth Cal'o1iu;r. 
WISGER. MAITRICE, JR .  ........................................ Asht?ville fro111 XC~IT. Tork.  

Giren over my hand  and  the  Seal of T h e  Board  of Law Esanl iners  this 2nd 
day of December, 1954. 

EDWARD 12. CAKSOS, Secretavr/, 
( OFI ICIAT SEAL) Board of L a w  E ~ a r n i n e r s ,  

Btate o f  x o l t h  C a ~ o l i n a .  
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CASES 

ARGUED AND DETERMINED 
IN THE 

SUPREME COURT 

NORTH CAROLINA 
A T  

RALEIGH 

SPRING TERM, 1954 

JAMES E. McPHERSON, INDIYIDTALLY, hs M~NAGING TRUSTEE, DOSOR OR 
TRUSTOR, AKD IK ALL OTHER CAI>.ICITIES; THELMA P. ?rIcPHERSON, 
ISDIFID~ALLY, AS DONOI: OR TRT'STOR, .4ND IK ALL OTHER CAPACITIES; 
DORIS LUCILLE McPHERSOS KIRKLAND AXD H u s u a x ~ ,  W. RU- 
DOLPH KIRRLASD : MAUI) CAMILLS hIcPHERSON HULL ASD Hus- 
BAXD, RUSSELL 11. HULL ; JOSEPH EIIWARD NcPHERSON, APPEARIKG 
BY HIS NEST FRIEND, RUSSELL N. HCLL, A K D  JL4RGARET DIANA 
illCPHERSOr\T, AFPEARISG n r  HER N E X ' ~  ~ R I E S D ,  RUSSELL 111. HULL, r. 
FIRST 6: CITIZENS NATIONAL BANK OF ELIZABETH CITY, X. C . ;  
F. T. HORNER. ADMIXISTRATOR O F  T H E  EST.ITE O F  0. E. McPHERSON, 
DECEASED; ANNE G. RICPHERSON, ~ D ~ ~ ~ S I S T R A T R I X  O F  T H E  ESTATE O F  

D. W. JlcPHERSON, DECEASED : ANS CATHERINE KIRKLAND, JIARI- 
LPN McPHERSON KIRKLANI), R. 31. HCLL, JR., PATRICIA DEE 
HIJLL; ASD RILLIAIY BARWICK, GI-ARDIAS AD LITEM OF ANN CATH- 
ERINE KIRKLAND, JIARILTN IIcPHERSON KIRKLIND, R. JI. HULL, 
JR., ASD PATRICIA DEE HULL; A X D  ALL OTHER PERSOSS, FIRMS OR 

CORPORATTON~, IS E s s ~  01i ~ O T  I S  BE.ISG. \THO ARE NOW OR MIGHT BY ANY 
COSTISGESC'Y B E C ~ X E  I~ESE~ICIARIES OF OR ESTITLED TO ASY RIGHT, TITLE 
OR ISTE~IEST IS, OR AUTHORITY IS COSSECTIOS WITH T H E  JhI IES E. 
11cPEIERSON TRCST CREA.TED BI- ISSTRCJIEST RECORDED IX ROOK 111, 
PAGE 5.7s. OFFICE OF TIIE REGISTER OF I ~ C E D S  OF PASQTOTASK COUSTY, AT 

ELTZABETII CITY, x. C .  
(Filed T April. 1834.) 

1. Wills 5 33h: Trusts 5 3a- 
If there is a possibility that a devise or grant of a future interest may 

not rest within 21 years plus the period of gestation after some life or lives 
in being at  the time of the creation of the interest, the devise or grant is 
void b~ operation of the rule against perpetuities. 



I K  THE SrPRE;\IE COURT. 

2. Trusts  § Sa- 

A grant of property to the trustee in a n  irrevocalle trust with provision 
that  upon the death of trustor's last surviving grandchild the trust s h o ~ ~ l d  
terminate and assets thereof shoilld be distributed equally to the legiti- 
mate heirs of trustor's grandchildren is void by operation of the rule 
against perpetuities, i t  appearing that grandchildren of trustor might be 
born a t  any time during the next 50 years or more after the execution of 
the trlist. 

3. Appral a n d  Er ror  § 1 : Infants  1- 

When i t  appears in an  action for the interpretation or reformation of a 
trust instrument that  the jndgment below affects 1he interest of possible 
unborn children of trnstor, tlie Supreme Court, in the exercise of its super- 
visory powers, will protect ex me7-o ntotlr the interest of the persons 
in possc. 

4. Infants  1% 

In  the absence of statute, an  unborn infant cannot be made a defentlant 
in an action and be represented by a gnardian ad ' i t ou .  G.S. 41-11 1. rr- 
lates to represrntation of infants in proceedings involving the sale. lrasr,  
or mortgage of property but not to actions adjudic: ting the interest tc~lteri 
b ~ -  persolis ~ I L  possc under n trust instrument. 

5. Same: Trusts  3 a :  Wills 89: Judgi~ren t s  29-- 

The principle of virtual representation is in derogation of tlie gener;ll 
rule that  a jiitlic~ial dec.ree does lint biud lwrsons nclt hpfort. tlie court. :lnd 
the 1)rinc.iplr nii~st btl : ~ l ~ l ) l i ~ t l  with grt'nt c:~ntion. 

6. Same- 

The principle of virtual representation of persons i tr  posae applies only 
when living persons who have a privity of estate, vr a similar or coimlvri 
interest with the persons in posse, are  betclre tlie col~rt ,  and this fact shoultl 
appear from the pleadings. 

7. Same--Decree in this  sui t  for construction and  reformation of t rust  held 
not  binding on persons i n  posse not having virtual representation. 

Trustor executed an  irrevocable trust for the benrfit of his cliildreri 
i n  r.ssrp nntl i ~ r  posnc, and their children. wit11 fl~rtlier protision for tlie 
terniination of the trnst and  the tlistribntion of thc c~~rprrs npun tlie tlratll 
of t r s t  s t  i i  gr:n1cliill. In tliis ilction for the ronstrnt~tic~~l 
an11 reforn~:ltio~i of tlie t r ~ ~ s t  instrnn~rnt .  jl~tlr:n~ent \v:rs t~ntc~rc~cl tl~:lt  tllr 
provision for the \.estiiig of the c.~ir,p~ts c 'ol~tr ;~ve~~et l  tlir rnle against perlle- 
tnities. and ;I niotlifir.;ition of the trnst so ;is to proritlr for the vcstinr: of 
tlie corl~!t.s within the limits of tile m l r  ; ~ g : ~ i n s t  .)erl)rinitirs. hut w1iic.h 
rsclntl(d any lwnrtits to possibl~~ unborn cllildren oi trnsior. W;IS  apl~rovrtl. 
Flcld: ('onceding that  tlie n~otlitic~ntion \vas to tlir. mtrrcst of the tmstor 's 
c l~i ldrrn i ! l  cssc nntl tr~istor 's gl,:ln(l~.llilrlre~~, thr  interest of tlrc trustor's 
unborn children is rrpr1cn:rnt to the intrr(3st of his chiltlren i i t  c'ssc9, and 
therefore tnlstor's unborn cliildrtln \\-err not l ~ r f o t e  the court l ~ y  virtoxl 
reprrsrntation, nor conltl tliev be reprrsnltrd by tlir guardian (111 litcS?)r, 
and therefore the judgnie~~t  i.; not bilidi~ig on p~ss ib le  11n11orn c h i l ( l r ~ ~ ~ i  of 
trnstor. 



8. Evidence § & 
Under the common law rule it  is presumed that any person may have 

issue so long as he lives. 

APPEAL by Killian Barwick, guardian nd l i t em,  from N o w i s ,  J., Resi- 
dent Judge and Judge holding the courts of the First  Judicial District, a t  
Chambers in the courthouse in Currituck, 30 December, 1953. From 
P.~SQUOTAXK. 

Civil action for interpretation and reformation of trust instrument, 
involving application of the rule against perpetuities. 

On 26 December, 1944, the plaintiff James E. McPherson executed a 
declaration of trust which was duly registered three days later in the 
Public Registry of Pasquotank County. I t  is recorded in Deed Book 111, 
page 558 et seq. This instrument. hereinafter referred to as Exhibit A, 
is in summary as follows: 

"THIS DECLARATIOS OF TRUST, Made . . . by James E. McPherson, 
of the County of Pasquotank, State of Kor th  Carolina, establishes and 
declares the following trust, to wit : 

"1. The trust shall be called THE JAMES E. MCPHERSOX TRUST. 
"2. The beneficiarieq shall be : Doris Lucille McPherson, hlaud Camilla 

McPherson, Joseph E d n i r d  McPherson, Margaret Diana XcPherson, all 
other legal children of the donor which may be hereafter born, or their 
survivors or children. 

''3. The donor, in consid~ration of the premises and of other consider- 
ations, hereby passing, conveys, assign>, sets orer and transfers to the 
trust and . . . the trustees thereof hereinafter named the following stocks 
which a t  the close of business as of this date had the following value: 
(Then f o l l o ~ ~ s  description of stocks of the value of $30,000.00) and such 
other gifts as the donor or any other person may make to the trust from 
time to time. 

"The donor does hereby irrevocably renounce forever any and all 
claims to ownership in ancl to the aqsets or gifts he has or may hereafter 
give or convey to said trust including the dividends or profits arising 
therefrom. . . . 

"4. The First  and Citizens Kational Bank of Elizabeth City, North 
Carolina, is hereby desipatf-(1 the tlepository for the funds and securitiec 
of this trust. 

"5. I t  is hereby provided that  as soon hereafter as . . . is propitious 
ancl advantageous so to do, the ~nanaging trustee . . . or the trustees 
shall invest fifty per cent of the assets of the trust in real estate, it being 
the iutentioil of the donor that approximately fifty per cent of the aasrts 
of said trust .hall cons i~ t  of real estate. 

"6. James E. McPherson is hereby named, designated and appointed 
as the managing trustee of this trust so long as he shall live or be capable 



of handling the same. I n  case of the death or voluntary or involuntary 
relinquishment of his trubteeship by the said Jame. E. RfcPherson, the 
management of the trust slinll be reyted in three trustees who shall be as 
follows: The First  and Citi7ttns National Bank of IClizabeth City, C. E. 
McPherson of the City of Elizabeth City, North ('arolina, and D. W. 
McPhcrson of the T o ~ n  of Littleton, North Carolina, who shall inanage 
the trust jointly in accordance with tlie  provision^ of the same hereinafter 
sct forth, . . ." This paragraph also provides for th. perpetuation of the 
trust-filling vacancies and appointing successor trustees-and makes 
provision for compensation of the trustees. 

('7.  The  beneficiaries sliall share and share aliks as to any and all 
income from the trust and any liql~idation; of its a s t  ts so that  while there 
is only one trust the beneficiaries are several and each beneficiary is 
entitled to his or her :tliquot part thereof n-liether i t  he the income arising 
frorn the tr11.t or the c o ~ p l t s  of the estate. The incoine from the assets of 
the trust shall be distributed as llercinafter prorided and if there remain 
any surplus i t  shall beconle a part  of the t v r p t s  of the estate or an  addi- 
tional di.tribution made thereof as in the judgnirnt of the managing 
truster . . . or . . . trustees shall seem best." 
5. This paragra1)h gives the trustees discret ionuy authority to sell 

assets and make change> from time to time in in~.~s tments .  
"9. The trust shall be operated for 11ie benefit of the children of the 

donor hereinbefore named and those legal children hereafter born, and 
their children ( the donor's grandchildren) and a t  the death of the last 
child of the primary beneficiary ( the last l i ~ ~ i n g  graildcllild of the donor) 
the truqt >hall be terminated and the assets thereof (liitributed equally to  
ttlc legitimate heirs of the primary brneficinrie;' cl~ildren pcr s t i r lws  and 
not pel ricpiftr. Slioiilcl one or more of the priniary beneficiaries hare  no 
legitimate children then hi3 or her part  shall l)e equally t l i d e t l  b e t ~ ~ e e i i  
the survivors, liowever, pcJr s f i r p e s  and not per c a p i t a .  provided, however. 
that an  adopted child shall inherit equally with a bl ~ o d  child." 

10. Tliis paragraph nialres available for each of tlie donor's children 
and grandcliildi~c11 moneys for each of tliem to coml~letc his or her educa- 
tion through college and professional school. The trustces arc. also di- 
rected to malie contri1)iitions to the hnefieiaries vhen  they niarry, 011 

hirth of children, and when they '(start u orking," the amounts of thece 
contributions to be in accordance with R stated fornlula based on the 
amount each beneficiary (child or grandchild) earlls from his own work 
or business. However, the tnlstecs arc given broad discretionary power 
to vary the formula "to the end . . . there may be no actual suffering or 
hardship or unequal distribution of this trust." 

11. This paragraph authori7rs the trustees to invade the c o r p s  of the 
trust when income is insufficient to meet disbl~rseinent requirements. 



"12. Having i n  mind tha t  while this trust is singular but the primary 
beneficiaries are several, and that  each primary beneficiary has his or her 
aliquot par t  therein, it  is provided that  the grandchildren provided for 
herein shall only share in the aliquot part of his or her parent, and that 
such allo~vance as may be drawn in accordance with the provisions of this 
trust shall be charged to the par t  originally set u p  as belonging to his 
or her parent." 

13. This paragraph prescribes requirements as to fidelity bonds for 
the trustees. 

Between 26 December, 1944, and 2 January,  1950, James E .  McPher- 
son and wife, Thelma P. McPherson, made further conveyances and 
gifts to the trust, consicting of cash, corporate stocks, and lands, of the 
aggregate value of $216,850.00, in addition to the initial $30,000.00. 

On 3 January,  1950 the plaintiffs James E. 31cPherson and wife 
executed an  instrument in writing, later registered in the Public Registry 
of Pasquotank County in Book 141, page 89, purporting to amend "The 
James E. McPherson Trust," and directing annual payments of $600.00 
to the Elizabeth City C'hapel of t h ~  Ch i~ rch  of Jesus Christ of Latter 
Day  Saints. 

The plaintiffs instituied this action on 3 Sorember,  1953, alleging in 
their complaint in pertinent part  as follows: 

('FIRST: Tha t  James E. NcPherson, age 53, is the husband of Thelma 
P. McPherson, age 48, and that  said parties are the parents of Doris 
Lucille XcPherson Kirkland, age 28, the wife of W. Rudolph Kirkland, 
age 28, and hfaud Camilla McPherson Hull, age 26, the wife of Russell 
M. Hull, age 29, and Jo,,eph Edward McPherson, age 20, unmarried, and 
Margaret Diana McPherson, age 11. That  Doris Lucille McPherson 
Kirkland, X a u d  Camilla 31cPherson Hull, Joseph Edward hlcPherson 
and Margaret Diana M(nPherson constitute all of the children of the said 
James E. h1cPherson a r  d wife. 

" S E ~ O K D :  That  Doris Lucille 3lcPherson Kirkland and husband. TV. 
Rudolph Kirkland are the parento of Ann Catherine Kirkland, age 4, and 
Xar i lyn  NcPherson IZi~kland, age 2 ; that  Maud Camilla hIcP. Hul l  and 
husband, Russell M. Hull ,  are the parents of R. 11. Hull, J r . ,  age 2, and 
Patricia Dee Hull, age hree months. 

"THIRD: That  on December 26, 1944, plaintiff James E. SIcPherson 
executed . . . that  certxin Declaration of Trust (herein referred to as 
Exhibit A)  . . . That  D. W. hIcPherson, named in paragraph six as 
one of the trustees of said trust, has since died, and Anne G. McPherson, 
his wife, is administrati-ix of his estate; that  0. E. McPherson, named 
in  said section as one of the trustees of said trust, has since died, and 
F. T. Eorner,  Jr . ,  is t h ~  duly appointed and acting administrator of his 
estate. 
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"FOURTH : Tha t  neither the First  & Citizens National Bank of Eliza- 
beth City, . . . 0. E. McPherson nor D. TV. McPher:,on have ever quali- 
fied as trustee of said trnst, or ever acted in said capacity. . . . That  
James E. McPherson, designated in paragraph sixth of said trust agree- 
ment as the managing 'Trustee of this trust, is one of he plaintiffs herein 
and has had the sole management and authority in connectiou with said 
trust throughout its existence." 

"TWELBTII : That  said donors (James  E. McPherson and wife, Thelma 
P. NcPherson) have heretofore irrevocably renounced any and all 
claims or right to ownership of or interest in any and all of the assets or 
gifts which he or she may have heretofore donated, transferred or con- 
veyed to said trust, including all dividends, profits or other income arising 
thr.refrom. That  it was the intention of said donors to make their four 
children, named in Exhibit A, the primary beneficiaries of said trust, 
and, in the event each child live to age 35, the sole beneficiaries thereof, 
with the unexpended benefits provided for each child descending to his or 
her issue, per stirpes, in the event of death prior to  age 35. That  by 
reason of the mistake of the draftsman, or the muiual  mistake of the 
parties. the said instrument, Exhibit A, does not set out the true and real 
intent of said donors. That  Section S i n e  of Exhibit 1 provides that  said 
trnqt shall continue until the death of the last grandvhild of donors, and 
thereby violates the rule against perpetuities, by reason of which the said 

of said trust agreement are void in so far  as they attempt to 
extend benefits in said trust fund beyond the primary beneficiaries, the 
children of donors. 

I(  THIRTEENTH : That  qomc provisions of the said original trust agree- 
m m t ,  Exhibit d, are vague, uncertain, ambiguous contradictory and 
require interpretation and clarification by this Honorable Court. 

"FOURTEENTH: That  it lvas the intention of said donors and particu- 
larly the said James E. McPherson to create and establish the . . . trust 
in accordance with that  certain trust agreement, designated Exhibit H ,  
dated the 00 day of October, 1953, a copy of vhich is attached to this 
complaint . . . That  . . . Exhibit 11, and the provi-ions thereof, are in 
accordance with the wishes and intentions of said donors, and plainly 
and clearly express the prorisions of the original t r ~ s t  agreement which 
arc leg all^ valid and effective, and all parties having a valid interest in 
said trust have contented to the modification and amr)ndment of the trust 
agrecnient as set out in Exhibit H. (The pertinent parts of Exhibit H 
are hereinafter set out.) 

"FIFTEESTH : That Janles E. McPllerson, managing trustee of said 
trust. n h o  has been serring as such ever since said trust was created, 
desires, needs and requclsts the advice, and direction or this Court relating 
to the rights and interest of the beneficiaries thereunder in order that  he, 
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or his successor as the trustee of said trust, may properly perform his 
duties thereunder. That, in equity and justice, the said declaration of 
trust should be reformed to speak the true intention of the parties, which 
intention was to make the children of the said James E. and Thelma P. 
McPherson the primary beneficiaries of said trust and entitled to the 
benefits and proceeds thereof as set out in Exhibit H. 

"SIXTEESTH: That a t  the time of the execution of the original trust 
agreement, Exhibit A, the said James E. McPherson enjoyed good health 
and was physically able to serve as managing trustee of said trust. That  
the said James E. McPherson feels that he is now physically unable to 
perform the duties of managing trustee of said trust and, therefore, 
desires to resign as such, and requests that the Wachoria Bank 6: Trust 
Company, of Raleigh, North Carolina, be appointed as sole trustee of 
said trust. That  the said Wachovia Bank & Trust Company, as trustee 
of said trust, shall be \yested v i t h  title to all the property nox- held in 
said trust and shall have and possess all the powers, rights, discretions and 
responsibilities set forth in Exhibit H. That  the said Wachovia Bank & 
Trust Company has a trained, experienced trust depai~tment, fully capa- 
ble of administering said trust, and has indicated its willingness to accept 
the appointment as trustee of said trust. That  all parties having a ralid 
interest in said trust have consented to the appointment of said Wachoria 
Bank & Trust  Company as the sole trustee of said trust. 

"WHEREFORE, Plaintiffs pray that  the said original trust agreement 
be reformed to speak the true intent of the parties; that the provisions of 
said trust agreement contrary to the rule against perpetuities be adjudged 
invalid and of no effect: . . . that  the raliclity, force and effect of said 
trust agreement be adjudged and determined; that Exhibit H be adjudged 
. . . a correct and proper statement of the legal provisions of said t r u ~ t  
agreement and . . . to he in full force and effect; . . ." 

"THIS IXDESTURE, Made this 30th day of October, 1953, by and between 
JAMES E. MCPHERSOK of the County of Pasquotank, State of Korth 
Carolina, (hereinafter sometimes referred to as 'Settlor') the first party, 
and W a c ~ o v ~ a  BAKK & TRUST COIIPAKY, a North Carolina corporation, 
having its principal office in the City of Winston-Salem, North Carolina, 
as Trustee, (hereinafter sometimes referred to as 'Trustee') the second 
party, TITKESSETH : 

"WHEREAS by an  instrument bearing date on the 26th day of December, 
1944, (hereinafter referred to as the 'trust instrument') the Settlor estab- 
lished a trust known as THE JAMES E. MCPHERSON TRUST, and 

"THEREAS by an instrument of like date Thelma P. McPherson, wife 
of the Settlor, declared her intent to, and did, become a donor to said 
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trust, and she has consented and agreed to the execution and delirery of 
this Indenture, as evidenced by her signature hereto subscribed; and 

L ' v ~ ~ ~ ~ . i ~  the said James E. XcPherson, who v a s  designated and 
appointed in  said trust instrument as the managing Trustee of said trust, 
ha; resigned as such, and 0. E. hlcPherson and D. 'F. McPherson, two 
of the three trustees therein designated and appointec to succeed the said 
James E. hfcPherson as Trustse, are both deceased, and the First  and 
Citizens National Bank of Elizabeth City, the thi ld of said successor 
Trustees, has expressed its desire not to qualify as Tiustee of said Trust, 
and i t  is therefore necessary to designate and appoin,  a successor trustee 
of said Trust. and the said TFraehoria Bank and Trust  Company has con- 
sented and agreed to serve as such; and 

li  T T t  HEREAS in a ~ c o r d a n c ~  v i t h  certain provisions of said trust instru- 
ment, payments arc to be made under certain conditims to the beneficia- 
ries therein designated for their education, acquisition of homes, entering 
into business, har ing  children, etc., but in paragraph 7 of said trust in- 
strument it is specifically prorided that  such beneficizries shall share and 
share alike as to any and all income from the trust and any liquidations 
of its assets. and the prorisions of w id  trust are accordingly conflicting 
and an~biguous and r e q u i r ~  clal ificatinn a i d  modification; and 

"WHEREAS the Settlor has recently been advised that  said trust instru- 
mrwt ~ i o l a t e s  the rule against perpetuities, and i t  is believed tha t  the 
iatere;ts of the beneficiaries of said trust will be promoted and that  no 
one will be deprived of any valid interest under said trust instrument 
through the modification and anlcndn~ent thereof as herein provided, and 

l l T V ~ ~ ~ ~ i s  all the primary beneficiaries of said trust hare  consented 
and agreed to the modification of said trust instrument as herein set 
forth. as eridenced by their sig~lature: hereto subscribed; and 

"TTHERCAS it i~ intended that  this indenture shall not become effective 
unless and until the execution and delirery hereof shall h a m  been duly 
authorized or approred by a court of colnpetent juribdiction of the State 
of S o r t h  Carolina ; 

Now. TIIFREFORT, in consideration of the preniises, it is stipulated and 
agreed that  said trust instrnmcnt .hall be, and the s,lme is hereby modi- 
fied and amended so that  the same n ill read and proride a- follons (all 
thc provi.ions of said truqt inqtrnnient 1)eing hereby superwlcd) : 

"For and in conqitlerntinn of the love and affecticn which the Settlor 
bears toward the hencficinrieq hereunder, the Sett or ha. transferred. 
assigned, conreyed, set orer and dclivcred, and does hcreby transfer. 
assign, conr-eg, set over and deliver, unto the Trustce the securities and 
property deqcribed in "Schedule liereto attached, (shoning the net 
assets of the trust to be 8380,023.71 as of 31 Decernl~er, 1952) . . ., but 
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in trust, nevertheless, for  the uses and purposes and subject to the terms, 
conditions and provisions hereinafter set forth. 

('The Trustee shall divide the trust property into four separate trusts 
of equal value, and shall hold, manage, control, invest and reinvest the 
property in each trust, and shall collect all the income therefrom, and 
shall pay, out of such income, all proper expenses, charges and taxes 
connected with the ownership, management, administration and upkeep 
of the property in such trust, and shall use and distribute the remaining 
or net income and the principal thereof as hereinafter provided, 

" (a)  The Trustee shall, from time to time during the term of one of 
said trusts, pay to, or expend for, the benefit of, the Settler's son, Joseph 
Edward XcPherson, if he is living a t  the time of the respective income 
distributions and has not previously attained the age of twenty-one years, 
so much of the net income . . . or principal of said trust as the Trustee, 
in its discretion may deem necessary or advisable in order to provide for 
his suitable support, care, maintenance and education, and any unex- 
pended balance of said income shall be added to the principal of said 
trust. I f  the said Joseph Edward McPherson is living a t  the time of the 
respective distributions, and has previously attained the age of twenty-one 
years, the Trustee shall pay to him, quartrr-annually (or more frequently 
if the Trustee deems it advisable), the entire net income of said trust. 
I f  and when the said Joseph Edward NcPherson lives to attain the age 
of twenty-five years, the Trustee shall pay over and distribute to him, 
free and clear of all trusts, one-third of the then existing principal of 
said trust. I f  and when the said Joseph Edward RfcPherson lives to 
attain the age of thirty-fivs years, said trust shall fully and finally termi- 
nate, and the Trustee shall pay orer and distribute to him, free and clear 
of all trusts, the balance of the principal of said trust, together with any 
undistributed income thereof. I n  the event of the death of the said 
Joseph Edward RIcPherson prior to his attaining the age of thirty-five 
pears, thr  Trustee qhall. f r m n  time to t i r n ~  during the remaining term of 
said trust, pay to or expend for the benefit of, such of the said Joseph 
Edward McPherson's issue ( to the exclusion of any one or more of such 
issues) as the Trustee, in its discretion, mag determine, so much of the 
net income . . . or principal of said trust as the Trustee, in its discre- 
tion, may determine, in order to provide for the suitable support, mainte- 
nance, care and education of such issue, and any unexpended balance of 
said net income shall be added to the principal of said trust. Said trust 
shall fully and finally terminate when (1)  the property in said truqt shall 
have been fully distributed as hereinabove provided, or (2 )  the said 
Joseph Edward RIcPherson shall have died. and all his issue, if any, shall 
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have each died or lived to attain the age of twentj-one years, or ( 3 )  
twenty-one years shall have elapsed after the death of the said Joseph 
Edward hfcPherson, whichever of said events shall fir ,t occur ; and unless 
t h c  tcrrnillation of said trust is occasiond by the full distribution of the 
trust property, any property then remaining in said trust (principal or 
income) shall be forthwith distributed, free and clear of all trusts, to the 
then living issue of the said J oseplz Edward McPherson, per stirpes,  and 
if there is no such issue, and ally other issue of the Settlor is then living, 
to such other issue of the Settlor, P E I -  st irpes,  prorid,ld, honever, that  if 
R ~ V  other trust or trusts is then existing here~inder foi. the benefit of such 
other issue of the Settlor, the property which, exce ,t for this proviqo, 
uould be distributed to such other issue, shall be addrd to and be admin- 
ictered and distributed as a part  of such other trust x trusts, income to 
he treated as income and principal as principal; and if no issue of the 
Settlor is living a t  the time of such termination, said property shall be 
distributed to such person or persons (including alLy body politic) as 
would bc entitled to take perconal property from the Settlor in accordance 
nith,  and in the proportions prorided by, the lanq of the State of North 
Carolina in  effect a t  the time of execution of this Indenture mere the 
Settlor to die a t  said time owning said property, and being intestate, un- 
married and without issue, i t  being the Settlor's intention and direction 
that in no  event shall any par t  of the principal or inconie of said trust 
revert to the Settlor or to his ebtate. 

"(b) The Trustee sliall, quarter-annually (or mo .e frequently if the 
Trustce deems i t  advisable), pay to the Settlor's daugiter ,  Doris McPher- 
ion IGrklancl, if she is living a t  the time of the respective distributions, 
the entire net income of one of said trusts. I f  and vhen  the ?aid Doris 
hIcPher-on Kirkland lives to at tain the age of tnenty-fire years, the 
Trustee shall pay orer and distribute to her, free and clear of all trusts, 
one-third of the then existing principal of said trusl. I f  and nhen the 
>aid Doris XlcPherson Kirkland lives to attain the agc of thirty-five years, 
-aid trust shall fully and finally terminate, and the tiustce shall pay over 
and diqtribute to her, free and clear of all trusts. the balance of the prin- 
cipal of said trust, together with any uiidistlibuted income thereof. I n  
the evcnt of the death of said Doris NcPherson ICirkland prior to her 
attaining the age of thirty-fire rears,  the Trustee shall, from time to time 
tlnriaq the remaining term of 4 1  truqt, pay to, or c>pcnd for the benefit 
of. such of the <aid Doris McPherson Kirkland's issle (to the exclusion 
of any one or more of such i s n e )  as the trustee, in its dizcretion, may 
cleterrnine. so much of the net inconie . . . or princ pal of .aid truqt a. 
t h ~  Trustee, in its discretion, may determine, in ordcr to provide for the 
quitable support, maintenance, care and education of such issue, and any 
unexpended balance of said net income shall be added to the principal of 
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said trust. Said trust shall fully and finally terminate when (1)  the 
property in said trust shall have been fully distributed as hereinabove 
provided, or ( 2 )  the said Doris hIcPherson Kirkland shall have died, and 
all her issue shall have each died or lived to attain the age of twenty-one 
years, or (3)  twenty-one years shall ha re  elapsed after the death of . . . 
Doris NcPherson Kirkland. whichever of said events shall first occur: 
and unless the termination of said trust is occasioned by the full distribu- 
tion of the trust property, any property then remaining in said trust 
(principal or income) shall be forthwith distributed, free and clear of 
all t rusk,  to the then living issue of the said Doris McPherson Kirkland, 
per stirpes,  and if there is no such other issue and any other issue of the 
Settlor is then living, to such other issue of the Settlor, per stirpes,  pro- 
vided, however, that if any other trust or trusts is then existing hereunder 
for the benefit of such other issue of the Settlor, the property which, 
except for this proviso, would be distributed to such other issue, shall be 
added to and be administered and distributed as a   art of such other 
trust or trusts, income to be treated as income and principal as principal ; 
and if no issue of the Settlor is l i r ing a t  the time of said termination, 
said property shall be distributed to such person or persons (including 
any body politic) as would be entitled to take personal property from the 
Settlor in accordance with, and in the proportions provided by, the laws 
of the State of North Carolina in effect a t  the time of the execution of 
this indenture were the Settlor to  die a t  said time owning said property, 
and being intestate, unmarried and without issue, i t  being the Settlor's 
intention-and direction that  in no event shall any part  of the principal or 
income of said trust revert to the Settlor or to his estate." 

(c)  This section makes the same provisions for the Settlor's daughter 
Maud McPherson Hul l  and her issue as section ( '(b)" makes for his 
daughter Doris McPherson Kirkland. 

(d )  This section makes the same provisions for the Settlor's daughter 
Margaret Diana McPherson and her issue as section ( ' (a)" makes for his 
son. Josewh Edward McPherson. 

"(e) Any payment or payments of income . . . or principal made by 
the Trustee pursuant to the broad discretionary powers granted the Trus- 
tee in the next four preceding paragraphs, designated ( a ) ,  (b ) ,  (c)  and 
( d ) ,  shall not be construed as an advance and, accordingly, shall not be 
taken into account in anv other distribution o r  distributions of income or 
principal made under this Indenture. 

' ( ( f )  I n  dividing the trust property into four separate trusts, as herein- 
above provided, the trustee may assign to the several trusts any property 
in kind, or any undivided interest therein; and the trustee may make joint 
investments of funds in the several trusts; and SO long as i t  can be adran- 
tageously done, the trustee may hold the several trusts as a common fund, 
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and divide the net income therefrom among the sel-era1 trusts propor- 
tionately." 

Articles 11. 111. IV,  Tr, and V I  of Exhibit H, covering six pages of 
the record, contain prorisions vhich  relate in the main to the administra- 
tion of the trust. These ,lrticles are omitted as not being essential to 
decision. 

On 30 Xovember, 1958, an  order was entered by the court appointing 
Killian n a r ~ v i c k  guardian ad litem for the minor (leaendants Ann Cath- 
erine Kirkland, Marilyn BicPherson Kirkland, R u s s ~ l l  M. Hull, J r . ,  and 
Patricia Dee Hull. "and as guardian ad lifem for all other personq, firms 
or corporations, i n  esse or not in being, who are now or might by anF 
contingency become beneficiaries of or entitled to any right, title or inter- 
est  in, or authority in connection with, the James 5:. McPherson Trust  
crc>ated by instrument rerorded in Book 111, page 55E, office of the Regis- 
ter of Deeds of Pasquotank County, . . ." 

I n  apt  time Killian Barwick, guardian ad l i t e m ,  :~ f t e r  duly accepting 
service of summons, filed answer denying tha t  the declaration of trust, 
Exhibit was executed by mistake or that  i t  violates the rule against 
perpetuities and specifically averring that the intent of the donors is to 
be gathered from the language of the declaration of trust, rather than 
from Exhibit H. 

The defendants First  and Citizens National Bank,  F. T. Horner, Jr . ,  
administrator, and Annie G. iUcPherson, administr;~trix, although duly 
served with process, did not file answer or demurrer or otherwise appear. 

After the time for anmer ing  had expired, a jury trial was waived by 
the plaintiffs and the ans~vering defendant, and it was agreed that  Judge 
Xorris  might hear the cause out of term and out of the county, find the 
fact.; a11d rcnd(>r jutlpncnt tllereo~i. Tlw cauce came on for hearilig and 
was h a r d  at the courthouse in Currituck on 30 December, 1953. At  the 
conclusion of the hearing Judge Morris found facts, made conclusions of 
Ian., and entered judgment, the gist of ~vliich follom . 

L.n ,,. . . . That  Doris Lucille JIcPherson Kirkland. Naud  C a n d l a  Nc- 
I'hcrson 111111, Joqeph Edu-ard McPherson and M a r g ~ r e t  Diana hIcPher- 
+on constitute all of the cliildren of Jamcs E. JlcPherson and wife 
(Thelma P. RIcPlierson). 

"4. That  Doris Lncllle AIcPlierson 1Cii.kland and hilsband. IT. Rudolph 
Kirkland, are the parents of ,Inn Catlierinc Kirkland, age 4, and Marilyn 
JlcPherson Kirklancl. age 2 ;  that  Xautl Camilla 33 cPher;on Hul l  and 
husband, Russell 11. Hull, are the pzrents of R. 31. IIull, Jr . .  age 2, and 
P a t r i c k  Dee Ed .  age 3 month.. . That  the aforesaic four grandchildren 
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constitute all of the grandchildren of . . . James E .  3IcPherson and wife 
at  this time. 

"5. That  on December 26, 1944, the plaintiff James E. McPherson 
executed . . . that  certain declaration of trust, deeignated as 'Exhibit A,' 
copy of which is attached to the complaint, said instrument being regis- 
tered on December 29, 1944, in the Pasquotank Register's office, Book 111, 
p. 558. 

" 6 .  That  the facts set out in Sections Third and Fourth of the com- 
plaint are true and correct and are hereby found as facts as if repeated 
verbatim herein." 

7. I n  this paragraph the court found in substance that between 26 De- 
cember, 1944, and 2 January,  1950, James E. McPherson and wife made 
additional gifts to the trust of the aggregate value of $216,850.00. 

"8. That the annual donation of $600.00 to the Elizabeth City Chapel 
of the Church of Jesus Christ of Latter Day Saints, attempted to be 
made (by instrument recorded in the Public Registry of Pasquotank 
County in Book 141, page 89) is invalid and has no legal effect. That 
the said church, through its proper presiding officers, has filed a written 
statement herein releasing said trust from any such claim to said annual 
donation. That  the . . . church . . . is, therefore, neither a necessary 
or proper party to this proceeding, and has no claim to any funds in said 
trust nor any rights under any agreement connected therewith." 

"10. That on December 29, 1943, the time of filing said declaration of 
trust, Exhibit -1, none of the grandchildren of said donors or settlers, now 
parties to this proceeding, were i n  esse. That there is a probability of 
additional grandchildren over a period extending for 30 years or more. 
That  the provisions of said Exhibit A\ attempting to confer benefits or 
rights upon the grandchildren of James E. XcPherson and wife violated 
the rule against perpetuities and are, therefore, void and of no legal effect, 
and ineffective to convey any rights or interests in said trust funds to any 
grandchild of the said James E .  McPherson and wife. That the provi- 
sions of said trust agreement relating to said grandchildren are distinct 
and severable from the provisions thereof relating to the children of the 
said James E. McPherson and wife. 
"11. That a proper interpretation of <aid trust agreement indicates 

that the children of the said James E. McPherson and wife, as named in 
Exhibit A, are the primary beneficiarim of said trust, with an equal share 
to each. That t h e  provisions of wid trust agreement as  to <aid children 
are valid and legally effective. That the provisions of said trust agree- 
ment relating to said grandchildren are not material to its other terms and 
provisions relating to the said children, nor inconsistent with the trus- 
tors' paramount intention as revealed by the . . . trust agreement." 
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"13. That  Exhibit H, dated October 30, 1953, with Schedule A, par- 
tially describing the properties included in said tru:,t, thereto attached, 
has been executed by all of rhe plaintiffs to this prol:eeding as a proper 
statement of the intention of James E. NcPherson and wife in creating 
said trust, and a proper interpretation of said trust tgrecment, and . . . 
Exhibit 1% has been executed by the Mrachovia Bank and Trust  Company, 
of Raleigh, IN. C., through the proper and appropriate officers of its Trust  
Department, indicating its willingness to accept the position of trustee 
under said trust agreement. That  James E. McPl~erson is physically 
unable to continue serving as nlanaging trustee or otherwise in connec- 
tion with said trust, and has resigned as such. That  all parties having 
valid interest in said trust hare  consented to the appointment of the . . . 
Tachovix  Bank and Trust  Company as the sole trust2e of said trust. 

"14. That  this Court does hereby find as a fact from the evidence, 
which the Court regards as strong, cogent and convincing, that  Exhibit A 
docs not reflect the true intention of the donors to this t rus t ;  that  the 
failure of said Exhibit A to reflect the true intention of donors is due to 
a nliqtake of the draftsman; that the true intention of the donors is 
reflected by the terms and provisions of Exhibit IS, 7;hich has been duly 
exwuted by all of the interested plaintiffs, and the Wachoria Bank and 
Trust Company; that Exhibit ,I sl~ould he reformed to speak the true 
intention of the donors, as set out in Exhibit H, all of which is hereby 
found as a fact from the evidence hefore the Court. 

"15. That  this Court does hereby find as a fact tha t  Exhibit H, pro- 
duced in Court in triplicate originals, all executed by the plaintiffs herein 
and the Wachoria Bank & Trust  Company, as refcrmed, constitutes a 
proper statement of the valid proriqions of Exhibit -1 and the other trust 
document. concerned in this proceeding, and is a proper interpretation 
and clarification of said trust indentures, and represents the real inten- 
tion of . . . James E. McPherson and wife. . . . 

"16. That  the Wachoria Bank & Trust  Company, through its Trust  
Department, is a proper. fit and suitable trustee for the management of 
said estate. 

"17. That  from the evidence before the Court, the Court finds as a fact 
that  it  is physically impossible lor  the said James E. McPherson to have 
additional children. 

"Now, THEREFORE, IT I s  ORDERED, ,IT)JUDGED A X  DECREED: 
"18. That  the provisions of the original trust agreement, Exhibit A, 

relating to and attempting to provide benefits for  the grandchildren of 
James E. McPherson and wife violate the rule against perpetuities, and 
are therefore void and legally ineffective. That  said provisions are sever- 
able from and not inconsistent with the provisions of said trust agreement 
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relating to the children of James E. McPherson, the primary beneficiaries 
named therein ; 

"19. That  the children of James E. McPherson and wife,. plaintiffs 
herein, named in said Exhibit A, are the primary beneficiaries of said 
trust and entitled to all benefits thereof; 

"20. That  Exhibit H correctly represents the intention of the donors or 
trustors and the said original trust agreement, Exhibit A, is hereby re- 
formed in accord with and in the exact language of Exhibit H, which the 
Court finds is the true agreement and illtention of the parties. 

"21. That  Exhibit H, attached to the complaint, and executed by all of 
the plaintiffs herein, is a correct statement of the valid and legally effec- 
tive provisions of said trust agreement, and a proper interpretation and 
clarification of the same, and is hereby adopted by this Court as such; 

"22. That  James E. McPherson, managing trustee, is hereby released 
from any duties and activities i n  connection with said t rus t ;  

"23. That  Wachovia Bank & Trust  Company, Raleigh, N. C., is hereby 
appointed as trustee of the . . . James E. McPherson Trust  with the 
duties, power and authority provided in  said Exhibit H and prescribed 
by law. Said trustee is not required to inquire into any acts or failure to 
act of the prior trustees, nor shall the . . . Wachovia Bank & Trust 
Company, as trustee, be responsible for any acts or failure to act of the 
. . . prior trustees, nor is the said trustee required or under obligation to 
attempt to hold the trustee liable for any breach of trust duties which he 
may have committed, unless the same shall be specifically required by a 
subsequent order of this Court ; 

"24. That  the defendants recover nothing in this proceeding. 
"25. That  the costs of this proceeding, including all costs of this 

appeal in the Supreme Court of North Carolina, shall be paid by the said 
trustee out of trust funds;  

"26. That  this cause is retained for further orders not inconsistent 
herewith." 

From the judgment entered, the defendant Xillian Barmick, guardian 
ad l i f e m ,  appealed. 

Clzas. L. X a u f r n a n  and LeRoy d? Goocltvin for plainf i f f s ,  appellees. 
J o h n  H.  H a l l  for de fendan t  guard ian  ad l i t em,  appel lant .  

JOHNSON, J. The initial question presented by this appeal is whether 
the provisions of the trust instrument relating to the grandchildren violate 
the rule against perpetuities. This rule prescribes the time mithin which 
title to a future interest must rest. Under the rule, "no derise or grant 
of a future intereqt in property is valid unless title thereto must vest, if a t  
all. not less than twenty-one pears, plus the period of gestation, after 
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some life or lives in being at  the time of the creation of the interest. I f  
there is a possibility such future interest may not les t  within the time 
prescribed, the gift or grant is void." J f c Q u e e n  v. ?'mtst Co., 234 N.C. - 6, - 741, 63 S.E. dd  921. Sec also Fuller r .  I l e r l g p e t h ,  239 N.C. 370, 80 
S.E. 2d 1s; (fray, The Rule -\gainst Perpetuities, F x r t h  Ed., Sec. 201, 
p. 191. 

I n  1944, the effective date of the declaration of trust, Exhibit A, James 
E. 3IcPherson had four children. They were eighte1.n) sixteen, ten, and 
one years of age, respectively. The crucial section of the trust instru- 
~rlrlnt is paragraph 9. I t  provides : ". . . at  the deatli of the last child of 
the primary beneficiary (the last living grandchild of the donor) the 
trust shall be terminated and the assets thereof distributed equally to the 
legitimate heirs of the primary beneficiaries' childi-en p e r  s t i r p e s  and 
not p e r  c a p i t a  . . ." 

By the terms of paragraph 9, i t  thus appears that the assets of this trust 
could not vest until the death of the last surviving grandchild, unborn 
on the effective date of the trust instrument, but who might be born at  any 
tirne during the next fifty years or more. Should he live out his normal 
life expectancy, i t  is quite likely that to give effect to the trust instrument, 
the trust might continue for more than one hundred years, with the ulti- 
mate beneficiaries unknown and with the greater portion of the estate not 
vested. I t  is manifest that the provisions of the trust instrument relating 
to the grandchildren violate the rule against perpetuities. McQueen v. 
T r u s t  Co., s u p r a ,  and cases cited; Gray, The Rule Against Perpetuities, 
Fourth Ed., Sec. 201 ; 41 Am. Jur. ,  Perpetuities and Restraints on dlien- 
ation, Sections 7, 14, 19, and 24. 

The appealing guardian ad l i t e m  challenges the judgment below only 
in respect to the question whether the original trust instrument is viola- 
tive of the rule against perpetuities. The guardian cfd l i f e r n  concedes in 
his brief that if the question of perpetuity be resolved against him, then 
it is to the advantage of those parties represented by him that the judg- 
ment below take effect as entered. I t  is noted th:it the judgment as 
entered interprets the provisions of the trust relating i o the grandchildren 
of James E. McPherson as being the parts of the instrument which violate 
the rule against perpetuities. These provisions are treated by the judg- 
ment as being distinct and severable from the provisions relating to the 
children of James E. McPherson. Upon this premise the court below 
interpreted the portions which provide for the grandchildren as being 
stricken down by application of the rule against perpetuities, while hold- 
ing that  the parts which provide for the children of the trustor McPher- 
son were salvageable and subject to reformation in :~ccordance with the 
provisions of Exhibit H. 
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Necessarily, then, if the rule against perpetuities applies, obviously i t  
is for the best interest of the children of James E. XcPherson that  its 
application be limited to the parts which relate to the grandchildren, 
with the portions which make for the children being treated as 
severable and subject to reformation. 

Similarly, if the rule against perpetuities applies, it  is to the advan- 
tage of the grandchildren that  the trust be preserved for the children of 
the donor. This is so for the reason that  if any or all of them should 
die, their children would likely succeed to beneficial interests. But  not 
so if the trust  instrument should fall in  toto because of perpetuity. (On 
the questions of severability and reformation see : 41 Am. Jur. ,  Perpetui- 
ties and Restraints on Alienation, Sections 55 through 65 ; American Law 
Institute Restatement, Property, Vol. IV, Sections 373 to 376; 45 Am. 
Jur., Reformation of Instruments, Sec. 6 ;  Trust Co. v. Williamson, 228 
N.C. 458, 46 S.E. 2d 104.) 

I t  thus appears that  the position taken by the guardian ad litem in 
limiting the scope of his appeal so as to desist from further challenging 
the judgment below in  the event the question of perpetuity be resolved 
against him is entirely consistent with the best interests of the grand- 
children of the donor. And the judgment as entered below, reforming the 
trust instrument in  accordance with Exhibit H so as to confer all the 
primary benefits of the trust on the four living children of the McPherson 
donors, to the exclusion of possible unborn children, is manifestly con- 
ducive to the best interest of the children in esse. 

But there is more to the case than that. This Court, in the exercise 
of its supervisory powers over the lower courts (Const. of N. C., Art. I V ,  
Sec. 8 ; Elledge c. 1TTalch, 238 S . C .  61, 68, 76 S.E. 2d 340), is necessarily 
concerned with the judgment below as i t  affects the interests of possible 
unborn children of James E. hIcPherson. As to this, i t  is noted that  the 
original trust instrument in providing benefits for the four children of 
James E. McPherson then born also makes provision for "all other legal 
children . . . which may be hereafter born" to him. The court below 
found and concluded in substance that  the donor's dominant intent was 
to provide for his children, as distinguished from his grandchildren, and 
upon the basis of such finding and conclusion adjudged that  the trust 
instrument be reformed in accordance with the provisions of Exhibit H. 
This instrument makes no PI-orision TI hatsoever for "other legal childrcn 
. . . which may be hereafter born" to James E. McPherson. 

This exclusion of possible after born children of James E. McPherson, 
age now 53 years, may not be sustained on the theory that  such unborn 
children are before the court and represented by the guardian ad litem. 
As to this, ~vhile the record indicates the order appointing the guardian 
ad l i t e m  recites ths t  he is to represent, in addition to certain named 
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grandchildren of James E. McPherson, "all other rersons, . . . in esse 
or  not in being, who are now or might by any contingency become bene- 
ficiaries of . . . the James E. McPherson trust . . .," nevertheless, the 
record indicates that  the guardian ad lifertt never presumed to represent 
the possible unborn children of James E. McPherscn. The record and 
brief show that  he limits his representation to the graidchildren. Indeed, 
no  such direct representation by guardian ad l i tem is sanctioned by lam. 
The rule is that, in the absence of statute, the capacity to be sued exists 
only in persons in being. 67 C.J.S., Parties, Sec. 33 ;  MeIntoeh, North 
Carolina Practice and Procedure, pp. 228, 230, and 235. With us, in the 
absence of statute, an unborn infant cannot be made a defendant in an 
action and be represented by a guardian ad litem. Deal v. Sexton, 144 
X.C. 157, 56 S.E. 691. No statute has been called to our attention, and 
our investigation discloses none, authorizing the joinder of possible un- 
horn children in an action like this one. Chapter S l l ,  SesGon Laws of 
1949, now codified as G.S. 41-11.1, appears to be limited to actions or 
proceedings involving the sale, lease, or mortgage of property. See 
27 N.C.L.R. 415 ; Cole v. Cole, 229 N.C. 757, 51 S.E,. 2d 491 ; &IcIntosh, 
Kor th  Carolina Practice and Procedure, Sec. 251, pp. 234 and 235. 

As bearing further on the question of reformatior,, the general rule is 
that  an  instrument cannot be reformed against unborn persons unless 
they are before the court through the doctrine of vii-tual representation; 
that  is, where living persons who have n privity of (estate with them are 
brlfore the court. 45 .Jur., Reformation of Instruments, Scc. $2 ;  
Annotations: S L.R.,4. (N.S.)  66. This doctrine, resting as i t  does on 
principles of convenience and necessity in the administration of justice 
and being in derogation of the general rule that  a judicial decree does not 
bind persons not before the court, is applied with great caution. And 
ordinarily, the principle of virtual representation may be invoked only 
when i t  is made to appear, and the pleadings sholild so shorn, that  the 
persons not before the court have an  interest in common-an interest 
similar--to tha t  of the parties who sue or defend on behalf of others. 
I n  short, to bind unborn persons, i t  m w t  be ma& to appear that  the 
rights or interests asserted by the parties before the court are identical 
with those that  might reasonably be expected to be a: serted by the unborn 
persons if they were in esse and before the court. See 39 Am. Jur. ,  
Part ie?,  Sections 44 to 53 ; 30 ,lm. Jur. ,  Jud,ments, Sec. 225 ; G.S. 1-70; 
KT Par f e  Yancey .  1 2 1  Y.C. 151, 32 S.E. 491; Beam v. Oilke?~.  225 N.C. 
530, 35 S.E. 2d 641, and cases cited. See also Dozuvey c. Xeib, 185 N.Y.  
427,78 N.E. 66. 
In the case a t  hand the jud,ment excludes the possible unborn children 

of James E. McPherson from any bencfits whatsotver i n  the trust. I t  
thus appear? that  the McPherson children in  Pssr a~ :e r t ,  and by the terms 



of the judgment are allowed, rights and benefits wholly inconsistent with 
the interests of possible unborn children. This being so, i t  is manifest 
that the children i n  csse do not represent those in posse. Accordingly, 
the judgment below is no bar to thc rights of possible unborn children 
of James E. XcPherson under application of the doctrine of virtual 
representation. 

S o r  have we overlooked Finding of Fact  No. 17, wherein the court 
below found "that i t  is physically inlpossible for . . . James E. McPher- 
son to have additional children." On the basis of this finding, without 
further elaboration or supporting allegation, the court decreed in effect 
that the living children of James E. NcPherson are entitled to all the 
benefits of the NcPherson trust. This decree may not be treated as con- 
clusive in riem of the presunlptioli indulged by the law that so long as a 
man lives he is capable of procreation. 20 Am. Jur., Evidence, Sec. 213 ; 
31 C.J.S., Evidence, Sec. 149; 57 Am. ,Jur., Wills, Sec. 1249. Indeed, 
by the anrient rule of the comnlon law, to which this Court adheres 
( S h u f o r d  2.. Brady,  169 N.C. 224, 85 S.E. 303)) i t  is irrebuttably pre- 
sunled that  any person-man or  oman an-may have issue so long as life 
lasts. 2 Blackstone "125. While in many jurisdictions, including Eng- 
land, the question whether the possibility of issue is ever extinct, has been 
re-examined in the light of exact processes of medical science by which in 
given cases sterility or impotency may be shown as matters of scientific 
certainty, nevertheless, thus f a r  this Court has not been presented with 
a situation sufficiently compelling to warrant  relaxation of the common 
law rule. Slmford v. B r a d y ,  supra; Smifh v. X o o r e ,  178 N.C. 370, 100 
S.E. 702; P r i n c e  v. Barnes, 224 N.C. 702, 32 S.E. 2d 224. But  see 
Annotation : 67 B.L.E. 535. 

Conceding, without deciding, that the parts of the trust instrument 
which make provision for the children of James E. McPherson as a class 
are severable from other parts of the instrument and subject to salvage 
by reformation, even so, the judgment below, reforming the trust instru- 
ment in accordance with the provisions of Exhibit H, may not upon the 
record as presented be upheld as binding upon the possible unborn chil- 
dren of James E. McPherson. Fo r  the reasons indicated, the judgment 
below is inconclusive as to the interests of such unborn children and must 
be held for error in so f a r  as it purports to exclude them from benefits of 
the trust estate. 

The cause will be remanded to the court below to the end that  further 
proceedings may be had and judgment entered in accordance with this 
opinion. 

E r ro r  and remanded. 
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LATJRA CROWELL r. EASTERN AIR LINES, INC., .4xo CITY OF 
CHARLOTTE. 

(Filed 5 April, 1954.) 
1 .  Carriers § 3- 

Interstate air  transportation is regulated in accordance with the provi- 
sions of the Civil Aeronantics Act. 49 TT.S.C., Sec. 401. et seq. 

2. Carriers #§ 4, 2lc- 
An interstate Air Line is required to file with the Civil Aeronautics 

Board olilg such rules, regulations and practices as  affect rates or services 
under such rates, 40 U.S.C., Sec. 4% ( a ) ,  and a time limitation as  to filing 
notice of claim ant1 institution of action for negligent injury to  a passenger 
relxtes to nil act of the pncsenger and not t o  \ c r ~ i c e  of the carrier and is 
neither required nor authorized to be filed with the Board by the statute. 

3. Carriers 8 21c- 
A statement printed on the ticket folder that the carrier had set  forth in 

its tariffs notice of time limits for iiling claim and institution of suit for 
personal injury will not bar a passenger's action instituted within the 
limitation of G.S. 1-52 ( 5 )  when i t  appears that  ) h e  carrier had actual 
notice of the injury a t  the time i t  occurred, that  the tariffs mere filed only 
with the Civil Aeronautics Board, and that  the passenger, though a habit- 
ual t r a ~  eler by air, had never read on anx ticket sclil her such limitation, 
it  being necessary that  such limitation be distinctly declared and deliber- 
ately accepted in order to be effective. 

4. Carriers § 21c- 
While an air  line is not a n  insnrer of the safety of its passengers, it is 

under dutr  to furnish a passenger with a reasonablj safe passageway from 
the waiting room of the airport to its airplane, and this irrespective of any 
terms in the lease of the airport. 

5. Same- 
Evidence tending to show that a passenger on her way to board a plane 

had the heel of her shoe caught by a r o r n  and loose threshold board of 
the door leading to the loading platform, ke ld  sutTicient to overrule the 
carrier's motion to nonsuit, both on the issue of negligence and the issue of 
contributory negligence. 

6. Appeal and E r r o r  # 6c (5 ) -  

Assignments of error to the charge which do not point out the alleged 
error are  ineffectual. 

5. Trial § 30- 

Where the issues submitted a re  sufficient to support the judgment dis- 
posing of the whole cnse, the refusal of  the court to submit issues tendered 
will not be held for error. 

8. Contracts # 5- 

Contracts indemnifging one against his oTn negligence are  strictly 
construed. 
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9. Carriers 5 21c: Municipal Corporations 5 8c- 
Stipulation in a lease concerning a mnnicipal airport that the munici- 

pality should keep the airport facilities in good repair does not excuse a 
lessee air  line from its duty to provide passengers with a reasonably safe 
passageway to its planes, and such provision will not support an air  line's 
claim for indelnnity against the city for injury to a passenger caused by 
a fall when the passenger's heel was caught by a worn and loose threshold 
board rrhile she was on her way to board a plane. 

10. Appeal and  Er ror  5 8- 
An appeal and appellant's exceptions will be considered in the light of 

the theory of trial in the lower court. 

11. Appeal and E r r o r  8 Gc (5 36 )- 
Where a defendant tenders no issue as  to primary and secondary lia- 

bility and the cause is not tried upon this theory in the lower court, appel- 
lant may not object to the failiire of the court to submit such issue. 

12. Negligence § 8- 

The doctrine of primary and secondary liability is based upon a contract 
implied by law from the fact that a passively negligent tort-feasor has 
discharged an obligation for which the actively negligent tort-feasor was 
primarily liable. 

13. Quasi-Contracts § 1- 
There can be no implied contract where there is an espress contract 

between the parties in reference to the matter. 

14. Carriers § 21c: Mnnicipal Corporations § 8c- 
Where the lease of a municipal airport requires the city to keep the 

facilities in repair, but espressly provides that  the lessee air  line should 
indemnify and save the city harmless from any liability arising from the 
negligence of the air line or its agents and employees. Ireld, the air line 
may not assert the defense of primary and secondary liability for an 
injury resulting to a passenger from a fall orer a loose and worn threshold 
board while the pnssenger was on her way to board a plane, since the duty 
to provide a reasonably safe passageway for its passengers rests upon the 
carrier. and therefore the injury resulted from negligence of the carrier 
in  failing to perform this duty. 

B~BEITT,  J . ,  took no part in the coi14deration or decision of this case 

,IFPEAL by Eas te rn  A i r  Lines, Inc. ,  f rom Pless. .I., Regular  M a y  Civil 
Term 1053 of J I ~ c s ~ ~ ~ r v u u ~ u .  

C i d  action to recorer damages for  personal ill juries suffered by  the  
plaintiff, when i n  at tempting to pass through a door of the wai t ing  room 
of the Municipal  Ai rpor t  a t  Charlot te  to go onto t h e  loading r a m p  to 
board as  a passenger a n  airplane of the Eas te rn  A i r  Lines, Inc..  she fell  
by reason of the heel of her  left foot being caught on the threshold board, 
which xvas i n  a n  allegedly dangerous, loose and badly worn condition. T h e  
plaintiff alleged i n  her  complaint the  condition of t h e  threshold board was 
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due to the joint and concurring negligence of the dcmfendant Eastern Air  
Lines, Inc., and of the defendant the City of Charlotte. 

The  plaintiff offered evidence tending to show these material facts. 
I n  stating these facts Eastern -1ir Lines, Inc. will be called *Iir Lines, 
and the City of Charlotte the City. 

On 29 J u n e  1950 the plaintiff, a lady 63 years old, was a dietitian and 
food supervisor for the S. Si W. Cafeterias. Her  duties as such employee 
included traveling a t  all times to their cafeterias located in eight cities 
from Washington, D. C., to Atlanta, Georgia. On 29 J u n e  1950 the 
plaintiff went to the City's Nunicipal Airport to take the 5 :05 a.m. flight 
of A i r  Lines for Roanoke, Virginia, where there is zn  S. &. W. Cafeteria. 
The plaintiff lived in  Charlotte. Fo r  5 years prior to June  1950 the 
plaintiff, as dietitian of the S. & W. Cafeterias, has trawled to the seven 
cafeterias of her employer located in other cities than Charlotte by air, 
averaging six, eight or nine trips a month. Each time she left from 
the City's Nunicipal Airport, using the same waiting room and the same 
door to the loading ramp to the airplanes where she fell on 29 J u n e  1950. 

On 29 J u n e  1950 Air Lines was a common carrier for hire, carrying 
passengers i n  interstate and intrastate commerce. Plaintiff had bought 
a ticket from Air Lines for transportation to Roanoke, Virginia. She 
checked her baggage on her ticket and waited in the lobby for the flight 
to be called. 

When the flight was called, the plaintifi' started out the west door of 
the lobby leading to the ramp, where the airplanc was waiting. This 
door is customarily used to go to the Air  Lines' airplanes. The plaintiff 
knew of no other door prorided by -1ir T,ines for passengers to board their 
planes. This door had screen doors, which opened outside toward the 
ramp, and had to be held open by a person going through. The lerel of 
the lobby floor and the ramp is different. ,4 person going over the 
threshold steps down on a little platform, takes a step or two on that, and 
then steps down another step on the concrete. The lobby Aoor is 15 or 20 
inches, or maybe two feet, above the concrete platform outside. 

The  plaintiff had a hatbox on her arm and also a pocketbook. She 
pushed both screen doors open to makr a v ide  exit, then stepped down 
with her right foot, and started to step over with h w  left foot, when the 
heel of her left foot caught on the threshold. She testified: "I tried to 
get it loose, and some way it slipped, then went right on down to the edge 
of the doorsill there and hung practically straight down like that. I 
couldn't get i t  loose a t  all. I realized I couldn't get i t  loose, and I tried 
to find something to hold on to. When rny heel caught on the threshold, i t  
carried me off my  balance. I couldn't get straightened up, couldn't get 
my  foot loose of whatever i t  was on, then i t  did slip and that  heel caught. 
The back of my heel was up  against the edge of the sill, the door. When 
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I stepped down with my  right foot, my left foot was resting on the 
threshold board, and my  heel got caught i n  that  position. When I tried 
to step down with my left foot, my  foot slipped and then hung tight. I t  
slipped forward and then went off the edge of the sill. I fell on down that 
little platform, and then rolled on down to the concrete." The threshold 
board was raised above the floor level some fraction of an  inch-located 
sereral inches in or toward the inside of the waiting room from the door- 
sill which protruded out beyond that. There was no handrail, nor any- 
thing one could reach as one steps out of the waiting room door, if one 
were falling, to break the fall. K h e n  the screen doors are closed, there 
is not a very good view of the threshold board. Plaintiff testified also: 
"After my  foot first became caught on this threshold board, I tried to pull 
it  loose. I was very conscious of trying to get i t  off. I tried to raise it 
up, and pull i t  forward. I tried e~e ry th ing .  After I got i t  loose, i t  just 
slipped further down, slipped on down. I don't know about how fa r  i t  
slipped further down; probably a couple of inches-it was some fraction 
of a foot." Plaintiff admitted on cross-examination that  she testified on 
a pre-trial examination that  she was not looking down when she went out 
the door. 

0. C. Taylor, a witness for the plaintiff, gave testimony tending to 
show these facts:  I n  June  1950 he was a dispatcher a t  the airport, and 
had been working there two years. The threshold board a t  the door 
where plaintiff fell mas old. I t  mas less than an inch thick. This board 
in the middle and each end was all right, but in the center a t  the middle 
of each door i t  was worn down. At  one place the board was warped and 
real narrow. I f  one stepped on the board, it would not stay firm. I t  
would raise up. H e  did not see the plaintiff fall. H e  saw the board after- 
wards during the day she fell. I t  v a s  not fastened down, and he had the 
board tacked down. When one looked a t  the board, its loose or wobbly 
condition was not necessarily apparent. The board had been getting 
worse and xorse, thinner and thinner, eyer since he had worked there, 
though he couldn't say how long the looseness of the board had existed. 
This board puckered up where it nTas worn. 

dlphonse Kearns, a witness for the plaintiff, gave testimony tending 
to show these facts. On 29 June  1950 he was a janitor a t  the airport ;  
he did not see plaintiff fa l l ;  but when she x-as in the ambulance there, he 
went to the door. The threshold board lvas raised up in the middle of each 
door about a quarter of an inch-the part  that  was setting u p  was the 
edge of the board fronting the inside floor of the terminal. The board 
was loose. The linoleum or asphalt or other covering on the floor beside 
the threshold board mas chipped out, worn out and ragged. When plain- 
tiff was carried away in the ambulance, he nailed the threshold board 
down. Orer  the defendants' objections and exceptions, he testified that 
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about two months before he saw a lady fall out of this door onto the plat- 
form. When she fell, her shoe heel n a s  torn off, antl fell inside the wait- 
ing room about 15  inches from the thrcshold board. H e  looked then a t  
the threshold board, and i t  was sticking up. I f  a person mas walking 
out of this door and set his foot on the threshold board, and then shifted 
his weight forward to go out, i t  mould tilt forward. H e  told Mr. Smith, 
a n  employee of the City, whose duties included t a i ing  care of repairs, 
about this lady har ing  her heel torn off and falling, 2nd that  the threshold 
board was worn out, had raised up, and he had nai  ed i t  down one time. 
Smith said he would put a new one in, but did not. When this board was 
lying flat, an ordinary glance would not disclose it v a s  loose. H e  nailed 
this board down twice. The board was about four a i d  a half feet long. 

The plaintiff's evidence further tended to show the following. Air  
Lines called an  ambulance, refunded her ticket money, and then put her 
in the ambulance. The plaintiff received serious injuries. She offered 
in evidence a stipulation of medical, hozpital and other expenses, and 
compensation paid by American Mutual Liability I r  surance Co., showing 
medical expenses paid in the amount of $5,526.15, and compensation paid 
her for 73 weeks a t  $24.00 per week amounting to $1,752.00. At  the time 
of her in jury  her salary was about $61.00 a week. 

The defendant Air  Lines offered evidence tending; to show these facts : 
That  the threshold board and the doorway had nothing wrong with them ; 
that  the thrcshold board was not loose; there was no separation between 
the carpet <trip and thc door; that  plaintiff admitted in her pleaclings she 
did not present in writing notice of the claim upor which her action is 
based to the Air  Lines within ninety days after th3 alleged injury, nor 
formal notice of her claim xvithin six months after 29 J u n e  1950; plain- 
tiff's action was commenced 13  October 1951; that  plaintiff admitted in 
her pleadings that  she antl her ernployer nere  sub-ect to and bound by 
the Kor th  Carolina Workmen's Compensation ,let, and that  the American 
Mutual  Liability Insurance Company was compensation insurance car- 
rier for the S. & W. Cafeterias on 29 June  1950; that  plaintiff admitted 
in her pleadings that  neither plaintiff nor the i isurance carrier for 
S. & W. Cafeterias instituted nny action against Air  Lines until the 
present action filed. Air  Lines introduced in evidence certification 
of true copy on a form of the Civil Aleronautics Board, dated 22 Janua ry  
1952, containing a certificate of B.  R. Gillespie, Chief of the Tariff 
Section of said Board. and a further certificate of F. A. Toombs, Ass't. 
Secretary of said Board, and read this part of i t :  "General Rules, Pa ra -  
graph 17, Claims, (A)  Personal In ju ry  and Death-Time Limitations. 
No action shall be maintained for any in jury  to or the death of any 
passenger unless notice of the claim is presented in writing to the general 
offices of the participating carrier alleged to be responsible therefor 
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within ninety days after the alleged occurrence of the events giving rise 
to the claim and unless the action is commenced within one year after 
such alleged occurrence." Air  Lines then read Paragraph 8 from the 
ticket folder "The time limits for giving notice of claims and the institu- 
tion of suit are set forth in Carrier's tariffb." The form and conditions 
of the ticket plaintiff bought on 29 June  1950 were identical with the 
tickets she bought from 1947 or 1948 on. Air  Lines offered in evidence 
the lease concerning the Municipal Airport between the City and itself, 
which lease was in  effect the day plaintiff fell. 

The defendant Air  Lines in its answer alleged that  i n  the event the 
plaintiff recovers any judgment against it, then it, under the contract of 
lease concerning the Municipal Airport to i t  by the City, is entitled to be 
indemnified by the City. 

The City offered no evidence. 
At  the conclusion of all the evidence the City moved for judgment of 

nonsuit. 
At  a pre-trial hearing before Sharp, Special J., an  order was entered 

that  the burden of proof is upon the plaintiff to show compliance with 
Section 59 of the Charter of the City that  no action for damages against 
the City shall be instituted against the City, unless within ninety days 
after the happening of the in jury  complained of, the complainant, his 
administrators or executors shall have given written notice to its city 
council of such injury, or to prove any legally sufficient excuse for non- 
compliance with this charter provision. At  this hearing the plaintiff 
admitted, that  she had this burden of proof. -4ir Lines filed no exception 
to this ruling. The presiding judge a t  the jury trial '(being of the opinion 
that  the plaintiff has failed to repel the plea of the City with regard to 
notice," allowed the motion of nonwit. and signed judgment accordingly. 

The City replied to the cross-action of Air  Lines that  if the plaintiff 
recovered any judgment against it: it  is entitled to be indemnified by the 
City, by pleading as a defense the failure of Air  Lines to give notice to 
the City under its charter provisions. At  a pre-trial hearing before 
Sharp. Special J., upon motion of &Iir  Lincs, this defense of the City was 
ordered stricken out, and the City excepted. 

The City mored for judgment of nonsuit as to the cross-action of Air 
Lines against it  for inrlernnification both at the conclusion of *Iir Lines' 
e d e n c e ,  and a t  the conclusion of all the evidence. The rourt's ruling on 
this nlotion n-as deferred until after the verdict, and then the motion was 
granted. 

The court submitted three issues to the jury:  One, was the plaintiff 
injured by the negligence of Eastern Air  Lines, Inc., as alleged?; Two, 
did the plaintiff, by her o~vn  negligence. contribute to her injury. as 
alleged?; Three, what damages, if any, is the plaintiff entitled to recover? 
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The jury answered the first issue "Yes"; the second issue and the 
third issue "$25,000.00.'7 

From the judgment signed Air  Lines appealed, assigning error. 

Jones tB Small f o ~  Ecrsf~rtt A i r  L i n e s ,  [ 1 1 ( . ,  AppcVmt. 
H d m s  & ,Vulliss, Jnvnes  H. 1Vc-Vil lnn,  and IT'.  H. B o b b i t t ,  Jr., for 

1,aura Crozucll, -1 ppellee. 
J o h n  D. Shnw nnd  Bobinson tl. .Jonrs f o r  C1 i f , y  0," Chnr lo l i c ,  . i p p ~ l l ~ ~ r ~ .  

PARKER, J. The Air  Lines appellant assigns as error the failure of 
the tr ial  court to grant its motion for judgment of nonsuit, made a t  the 
close of plaintiff's evidence, and renewed a t  the clofe of all the evidence. 

I t s  first contention in support of such motion is that plaintiff's action 
is barred for failure to file claim and bring suit in apt  time as set forth 
in "General Rules, Paragraph 17, Claims, (A)  Personal I n j u r y  and 
Death-Time Limitations." 

The first question presented for our decision i s  whether under the 
Civil Lleronautics Act, and the Regulations of the Civil Aeronautics 
I3oard, Air  Lines naq required to file such a tariff i ~ l e .  

Interstate air  transportation is regulated in accordance with the provi- 
sions of the Civil .\eronal~tics let. 1 9  I7.S.C.,1., Sec. 401, e f  spy.  and Scc. 
453, 49 IJ.S.C..\., ~vliich iy entitled "Tariffs of Air  C'arriers" and nhicli 
provides : 

" (a )  Every air  carrier . . . shall file with the Board, (i.e. the Civil 
Aeronautics Board) . . . tariffs showing all rates, fares, and charges for 
air  transportation between points served by it, . . . and showing to the 
extent required hv regulations of the Board, all classifications, rules, regu- 
lations, practices, and se r~ ices  in connection with such air  transportation 
(parenthesis ours). Tariffs shall be filed, posted, 2nd published in such 
form and manner, and shall contain such information, as the Board shall 
by regulation prescribe . . ." I t  would seem that  these portions of the 
Civil Aeronautics Act mean that  classifications, rues ,  regulations, prac- 
tices and sCrTices shall he filed with tht' Civil ,Ieronautics Board only to 
the extent required by regulations of the Board. 

The regulations issued by the Board pertaining to tariffs of air  car- 
riers are contained in Par ts  221 to  224, both incluGve, of the Economic 
IZegulations of the Ciri l  A\eronautics Board, Code of Federal Regulations. 
P a r t  221.1 in subsection ( d )  says: "Tariff means a publication contain- 
ing rates applicable to the transportation of persms or property, and 
rules relating to or affecting such rates or transportation . . ." P a r t  
221.4, entitled "Contents," sets forth matters which shall be included in 
tariffs filed by air  carriers. This part  or section provides in pa r t :  
"Tariffs shall contain in the order named: (g )  General rules which gov- 
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ern the tariff, i e . ,  state conditions which in any way affect the rates 
named i n  the tariff, or the service under such rates." 

I t  would appear that  the time limitation as to filing notice of claim 
and institution of action is required to be filed only if this rule in any 
way affects the rates established by air  carriers or the service under such 
rates. Therefore, it  would seem that  the sole justification for this time 
limitation is that  it affects the serrices under such rates. 

Webster's Xew International Dictionary defines "service" as "13. Act 
or means of supplying some general deinand; as, railway service, tele- 
phone service, etc." 

The Regulations of the Civil Aeronautics Board relating to tariffs 
apparently indicate their opinion of what the term "service" means. 
Subsection ( h )  of P a r t  221.4 of the said Economic Regulations provides 
that tariffs shall contain "a statenlent of charges for excess baggage, 
sleeper-service, and any other like servicrs . . ." Subsection (c)  of P a r t  
221.5 refers to "ground transportation to or from airports or for pick-up 
and delivery service." 

49 U.S.C.A., Sec. 483 (b )  of the Civil .\eronantics Act speaks of service 
in connection with air  transportation. 

A number of cases decided under the Interstate Commerce Act indi- 
cate that  the term "serrice" as used in the field of transportation is 
related to the transportation operations of a carrier. See Cleveland, 
C .  C .  & S t .  Louis  Ry. 2) .  Dettlebach, 239 U.S. 588, 60 L. Ed. 453; Polmer 
d? Co. ?;. Great S o r t h r r n  Ry. Co., 15 I.C.C. 33;  Berg Industr ial  Alcohol 
Co. 2%. Reading Co., 142 T.C.C. 161, 163 ;  Schul f z -Bansen  Co. ?;. South-  
ern Pacific Co.. 18 I.C.C. 634; K'asle Common Carrier Appl icat ion,  
4 11.C.c. 726, 729; Cnion  ?'ransf/ ,r Co., C o m m o n  Carrier Appl icat ion,  
11 M.C.C. 194, 198; Hughes ,  Con!-acf Carrier  Appl icat ion,  23 X.C.C. 
563; Jack  Cole, Inc. ,  Cowimon Carrier  Appl icat ion,  32 M.C.C. 199 ; 
Lubbock-El Paso X o t o ~  E'rcight, Tnc., Comnlon Carrier Appl icat ion,  
27 1f.C.C. 585. 591. 

The term ('service" carries with it the concept of performance and sup- 
plying some general demand. The regulation as to time limitation to file 
notice of claim and to commence action requires the carrier to do nothing. 
The burden of this regulation rests entirely upon the passenger, and does 
not seem to be related to the transportation activities of the carrier or to 
the serrices i t  performs. 

I t  would seem that the Civil Aeronautics Act does not require or 
authorize in the filed tariff the time limitation as to filing notice of claim 
and commencement of suit pleaded as a defense by Air  Lines in this 
action and that  such a provision is ineffective. I t  has been so decided in 
Shortle!y v. ATorthzuest~m A i r  L i n ~ s ,  D.C.D.C., 1952, 104 F. Supp. 152; 
T h o m a s  1%. &lmerican -4 i r  I i n ~ s ,  D.C.E.D. Ark., 1952, 104 F. Supp. 650; 
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Tornan v. JIid-Continental Airlines, Inc., D.C.W.D. Missouri, 1952, 107 
F. Supp. 345. See also Glenn v. Compnnia Czcbava de dviacion, S.X.  
D.C.S.D. Fla., 1052, 102 F. Supp. 631. A very excellent and helpful 
discussion of the character of the tariff provision as a bar to actions here 
involved appears i11 an article "Airline Tariff Provisions As a Bar  to 
Actions for Personal Injuries" by Jameq C. NcKay, published in Vol. 18, 
The George Washiiigton Law Review 160 (1950). A different decision 
was reached in State (Brandt) v. Eastern Airlinss (1948), D.C.S.D. 
N.Y.U.S. ilv. Rep. 637; Tt'ilhelmy (now Stinech, v. N .  T.V. Airlines, 
D.C.W.D. Wash. 1940, 86 I?. Supp. 565, and in  H ~ r m a n  v. Capitol Air 
Lines, D.C.S.D.K.Y., 1951, 104 F. Supp. 955. See also Xeredith v. 
Gniterl Air Lines, U.S.D.C. Ca1.-1950. 1951, U.S. -'LT. Rep. 103; Indpm- 
nity Ins. CO. of S ~ r t h  -1 r n ~ t  ;m P. Pun .lrneric~rn ,4ir!rnys (1944). 
D.C.S.D.N.P.. 59 F. Sapp. 3 3 8 ;  Sht'ltlon 7%. Pan Lln7ei.icctn .lir!rlcrys, Inc., 
272 App. Div. 1000, 74 S.Y.S. 2d 267; 190 S .Y.  lili.c. Rep. 537 ,  74 x.T. 
2d 57F (1047). 

Air  Lines relies heavily upon the case of Lichten 11. Eastern Airlines, 
Inc., 189 Fed. 2d 939, and in its brief quotes from the opinion a t  length. 
The facts are different. The sixth headnote states: " In  absence of a 
provision in Civil Aeronautics Act prohibiting exen ption for any loss or 
damage to baggage caused by air  carrier, such an  exemption was not for- 
bidden to air  carrier, and Civil Aeronautics Board, being vested with 
authority to determine reasonableness of tariff, could properly accept such 
a tariff." Frank, C. J., filed a rigorous dissenting opinion in which he 
stated that  he thollght the Board had no authority t3  accept, and legalize 
such a tariff. 

, l i r  Lines cites in its brief Jones v. L\70rthz~est & I  irlines, Inc. (1945)) 
22 Wash. 2d 563, 167 Pac.  2d 278; Mack 11. Ensfern Airlines (1949)) 
87 F.  Supp. 113; and Furroir. LC. CO. 71. A m e ~ c a n  Air fines (1951), 102 
F.  Supp. 808. I11 these cases the claims arose out of delays in flight or 
canceled and rescheduled flights-entirely different facts. The plaintiff 
in her brief states "in these cases tlic regulations wele correctly held to be 
binding as a matter of law as thc regulations pertained directly to the 
operation of the airline." 

The Bill of Lading Cases cited in appellant's brief are not in point, 
because 49 U.S.C.A., Sec. 20 ( l l ) ,  provides that  carriers may insert in 
their bill of lading limitations as to the time of filing claims and insti- 
tuting suit. 

The  Insurance Cases cited in appellant's brief a]-e not in point. F o r  
instance, i n  the fire insurance cases G.S.N.C. 58-176; expressly authorizes 
the insertion of time limitations to file notice of clalms and to commence 
suit. 
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The next question presented for our decision is, whether the plaintiff is 
bound by a tariff rule which is not required, or authorized to be filed by 
the Civil Aeronautics Act. 

The evidence is uilcontradicted that a t  the airport, after plaintiff fell 
and before she was carried away in an  ambulance, her ticket was taken 
up, and Air  Lines refunded to her its purchase price. Air  Lines then and 
there had actual knovledge of her injury. The ticket she had bought 
was not introduced in evidence. Air  Lines introduced in evidence Pa ra -  
graph 8 from the ticket folder reading, "The time limits for giving notice 
of claims and the institution of suit are set forth in Carrier's tariffs." 
So  f a r  as the Record before us discloses, the Air  Lines' tariffs are filed 
only with the Civil Aeronautics Board. Air  Lines alleged in its answer, 
and the plaintiff admitted in her reply, that  neither she, nor the American 
Mutual Liability Insurance Co., gave Air  Lines any notice of claim for 
personal injuries of plaintiff within 90 days after 29 June  1950, and that  
neither commenced action within one year after that date. 

InBoston $ -11. R. Co. 'L'. H o o k e ~ ,  233 U.S. 97, 58 L. Ed.  868, a t  p. 876, 
the Court says : "It follows, therefore, from the previous decisions in this 
Court, that  if it  be found that  the limitation of liability for baggage is 
required to be filed in the carrier's tariffs, the plaintiff was bound by such 
limitation," and the Court made express reference to the notice which 
follows from the filed and published regulations "as required by the stat- 
ute and the order of the Interstate Commerce Commission." The Court 
in Pacific S. S. Co. c. C'ackette, 8 F. 2d 259 (cerf. denied 269 U.S. 586, 
70 L. Ed.  426)) says tlmt the clear purport of the Hooker decision "is that 
a passenger or shipper is not chargeable with notice of any regulation 
filed and published which is not contemplated or required by the Inter-  
state Commerce Act or the amendment* thereto." The second headnote 
in the Ctrrkette case reads: "Provision in tariff, published under Ship- 
ping Act, See. 18 (Comp. St. Sec. 9146ii)' requiring passenger's claims 
for loss or damage during voyage to be filed within 10 days, held not 
binding on passenger, though ticket was sold 'subject to conditions of 
lawfully published tariff'; the p ro~ i s ion  having no relation to rates and 
charges, and not being such as was required to be inserted in published 
tariff." I n  its opinion the Court said:  ( 'So  provision is found in the 
Interstate Commerce Act which relates to rights of action against carriers 
for damage or injuries from negligence or assault. Notice of claims for 
such damages has no perceptible relation to rates and charges for trans- 
portation." 

The paragraph on the ticket folder does not state what the time limit 
is for giving notice of claims and the institution of suit, except it refers 
to what is set forth in  its tariffs. Plaintiff's testimony is uncontradicted 
that she had never read on any ticket sold to her by Air  Lines the state- 
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ment as to the time for giving notice and institution of suit, and did not 
know that  the tickets contained such language. 

The first headnote in The Majestic, 166 U.S. 375: 41 L. Ed.  1039, is :  
''A notice containing conditions, on the back of a steamship passenger's 
contract ticket, but not referred to therein, except by the words 'See back' - - 
printed on the face of the ticket, does not form a part  of the contract 
binding on the passenger as to the liability of the stelmship company for 
baggage or otherwise, where the passenger's attention is not called to the 
conditions, and there is no proof that  he ever read or assented to them." 
In that  case Fuller ,  C.  ,J., speaking for the Court says: "We quite agree 
with Lord O'IIagnn i n  Henderson P.  S f e w n s o n ,  L.R. 2 H.  L. Sc. 470, that  
'when a company desires to impose special and most 5 tringent terms upon 
its customers, in exoneration of its own liability, there is nothing unrea- 
sonable in requiring that  those terms shall be distinctly declared, and 
deliberately accepted.' " 

I n  S o l l f h ~ r n  Pacific Co. z.. T T .  ,c., 272 r.8. 445, 71 I,. Ed. 343, the 
Court said : "Nor were the representatives of the W a r  Department 
chargeable as a matter of lam with knowledge, vhich they did not in fact 
possess, of a tariff which was not required to be filed. The ordinary con- 
sequences that  attend the filing of a schedule of rate: with the Interstate 
Commerce Commission, as demanded or by statute (quoting 
authorities), cannot be invoked by the carrier merely because it lodged 
a special tariff with the commission without statutory authorization." 

Thr  11th headnotc in J 7 e w  York ,  S. H .  cC. TI. R. Co. c,  Xothnagle,  346 
U.S. 128,  97 L. Ed.  1500 (decided S June  1953) reads : "A railroad may 
not exonerate itself from the consequences of its own wrongful acts by 
binding a passenger who has entrusted her baggage to a railroad employee 
to a liability limitation which the passenger has no reasonable oppor- 
tunity to  discover." This case mas heard on Wri t  3f Certiorari to the 
Supreme Court of Errors of Connecticut to r e r i en~  a judgment holding a 
carrier liable for loss of a passenger's baggage. The Conn~ct icut  Court, 
where a recovery was had in excess of liability linlitai ion, n-as affirmed. 

We conclude that  the plaintiff is not barred by the time limitation to 
file claim a i d  coinmencr action as contended by ,Iir Lines. 

N r .  McKay in his article " A l i r l i ~ ~ e  Tariff Provisions as a Bar  to 
Acdons for Personal Injuries," supra, after reviewing the Civil -2ero- 
nautics Act and numerous authorities, states : "Because Congress has not 
indicated an  intention to occury the field of liability of air  cnrrierq for 
personal injuries, it  is concluded that a tariff provision, vhich attempts 
to place limitations on notice of claims for personal injuries and the time 
for bringing actions therefor, must yield to a conflicting state lam." 

G.S.N.C. 1-52, subsection 5, proridee that  actions f ? r  personal injuries. 
not arising from contract and not hereafter enumerated, must be brought 
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within three years. The instances hereafter enumerated in our statutes 
have no application to the instant case. 

The trial court was correct in not nonsuiting the case on the ground 
that  plaintiff's action was barred for failure to file claim and bring action 
in  apt  time. 

Air Lines' second contention, as to the failure to nonsuit, is taking the 
evidence in the light most favorable to the plaintiff Air  Lines was not 
guilty of actionable negligence, and if so, the plaintiff was guilty of con- 
tributory negligence. 

A careful study of the evidence in  this case shows that  the plaintiff has . 
offered sufficient evidence to require submission of her case to the jury 
under the lam laid down in many decisions of this Court, and other courts, 
and further that she was not guilty of contributory negligence that  bars 
her recovery as a matter of lam. We deem it sufficient to cite cases in 
point: X a n g u m  v. R. R., 145 N.C. 152, 58 S.E. 913; Leggett v. R. R., 
168 N.C. 366, 84 S.E. 357; Goodman P .  Queen C i t y  Lines, 208 K.C. 323, 
180 S.E. 661; I lumphr ies  v. Couch Co., 228 K.C. 399, 45 S.E. 2d 546; 
Sears, Roebuck Le. Co. v. Copeland, 110 F.  2d. 947; F i n n  v. Terminal  
R. R. Ass'n. of Sf. Louis (No .  ,\pp. 1936), 97 S.W. 2d 890. The plaintiff 
was a t  the Airport to board as a passenger an airplane of the Air  Lines; 
it  was the duty of Air  Lines to furnish her with a reasonably safe passage- 
way from the waiting room of the Alirport  to its airplane she had bought 
a ticket to board; and this is true irrespective of any rights between the 
City and L\ir  Lines under the lease of the -1irport. EIoreliclc v. Penn.  
R. Co. (1953), 13  N.J. 349, 99 A. 2d 652; Schurman v. American Stores 
Co., 145 F.  2d 721; f 'a!jne 2'. Simmons ,  201 Ky. 33, 255 S.W. 863, 33 
,I.L.R. 814; 10 Am. Jnr . ,  Carriers, Ser. 1288; 13  C.J.S., Carriers, Sec. 
708 and Sec. 717b (1 ) .  Air  Lines is not an incurer of the safety of its 
passengers; any liability of Air  Lines must be based on negligence. 
Hzrmphrics 2;. Conch Co., supra. 

The asyignment of error for failure to nonsuit is overruled. 
The appellant has fourteen assignments of error in respect to the trial 

court's rulings upon the evidence. I n  reference to these assignments of 
error in its brief, appellant cites as its sole authorities three general refer- 
ences to paragraphs in ,\merican Jurisprudence without quoting a word 
from that  work. Without regard to whether this is a compliance with 
Rule 28, Rules of Practice in the Supreme Court, 221 N.C. 562, we have 
considered these assignments of error, and prejudicial error is not shown 
to exist. 

The appellant has eight sssignments of error as to the charge. I n  
respect to some of these assignments of error, appellant's brief is a '(pass 
brief,'' such as is condemned in Jones 1 1 .  R. B., 164 S . C .  392, 80 S.E. 408. 
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Howerer, after a careful reading of the charge as a whole, we conclude 
that  these assignments of error arc without substantial merit. 

There was no error in the failure of the court to submit the issues 
tendered by Air  Lines, as the issues submitted were sufficient to support a 
judgment disposing of the ~ 1 1 0 1 ~  casc3. f;ri,fin 1 % .  I n r .  Po., 225 N.C. 684, 
36 S.E. 2d 225. 

The apprllant assigns a? error the granting by the tr ial  court of the 
motion of the City for a nonsuit as to the cross-action of the Air  Lines 
against it. 

I n  the lease between them i t  is stated that  the City, called the lessor, 
is the owner and operator of the Charlotte Municipal Airport, and Air  
Lines, called the lessee, desires to hire and obtain certain premises and 
facilities on said Airport, together with certain rights, licenses and prir i-  
Irpes thereon, uhereupon the leaw was entered into. I n  *Irt. I V  of this 
lease the lessor agreed that  i t  will keep in good repair the Airport and 
Administration Building, and the facilities and servixs now or hereafter 
connected therewith. I n  Art. I, Spc. C, of the Itase, A i r  Lines was 
granted exclusive space of about 2,736 square feet in the Administration 
Building. I n  Art. I, Sec. B, the Air  Lines was granted the right to use 
the Airport for the operation of its transportation sjstem of aircraft for 
the carriage of persons, property and mail. 

Art. XV of the lease is as follo~vs: " I I ~ D E ~ ~ ~ - ~ F I C A T I O  : The Lessee, 
urtder the terms of this agreement, d l  not be in control or possession of 
said Airport (except as to the parts thereof leased exclusively to Lessee), 
and Lessee does not a w m e  responsibility for the conduct or operation 
of the said airport or for the phy~ ica l  or other conditions of the same. 
However, it  is expressly understood and agreed by and be twen  the parties 
hereto that  the Lessee is and shall be an  independent contractor and 
operator, responsible to all parties for all of its acts or o m i 4 o n s  and the 
Lessor shall in no way be responsible therefore. I t  is further agreed that  
in i t< nsp and enjoyment of tllc fieltl, prelni-ei ant1 facilitie.: h t v i l l  re- 
ferred to, the Lessee mill indemnify and snre harmless the Lewor from 
any and all claims or losses that  may proximately result to the Leqsor from 
any negligence on the par t  of the Lessre, its duly authorized agents or 
representatire?, and shall in all Tmys hold the Lessor  armless from same, 
provided the Lessor shall gire to the Lessee prompt notice of any claim, 
damage or loss, or action in respect thereto, and an  opportunity season- 
ably to investigate and defend against nnp claim or action baqed upon 
alleged negligent conduct of the Lessee or its duly zuthorized agents or 
representatives." 

I n  support of this assignment of error S i r  Lines makes two contentions : 
First, the City contracted to indemnify Air  Lines; ~econd,  regardless of 
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the contract, A i r  Lines is entitled to indemnity from the City under the 
equitable doctrine of primary-secondary liability. 

The City and Air  Lines in the lease between them have set forth in 
express written terms their agreement as to indemnification between them- 
selves in  Art. XV. The first sentence of this article states that  Air  Lines 
(except as to  the parts thereof leascd exclusively to Air  Lines) does not 
assume responsibility for the physical or other conditions of the Airport. 
This sentence has no application to the duty  owed by Air  Lines in this 
case to plaintiff to furnish her, one of its passengers, a reasonably safe 
passage-way to its airplane she was to  board. The second sentence of this 
article reads: '(However, i t  is expressly understood and agreed by and 
between the parties hereto that  the lessee (ie. Air Lines) is, and shall be, 
a n  independent contractor and operator, responsible to all parties for all 
of its acts or omissions, and the lessor (i.e. the City) shall i n  no way be 
responsible therefor." The third and last sentence of this article states 
that  it is agreed that  in its use and enjoynlent of the premises the lessee 
will indemnify and save harmless the lessor from any and all claims or 
losses that  may proximately result to the lessor from any negligence on 
the part of the lessee, and shall in all ways hold the lessor harmless from 
same. 

Nowhere in the lease is there any language that the City will indem- 
nify Air  Lines; the agreement in the lease is that  under certain conditions 
rZir Lines will indemnify the City. 

From the standpoint of plaintiff the agreement of the City with S i r  
Lines to keep in good repair the Airport and Administration Building 
and the facilities in connection therewith did not excuse Air  Lines' neglect 
to provide a reasonably safe passageway for the plaintiff to its airplane. 
Horelick v. P m n .  R. Co. (1953)) supra;  S c h u l m a n  v. Snzerican Stores 
Co., s u p r ~ ;  Payne  v. S i m m o n s ,  supra;  10 Am. Jur. .  Carriers, Sec. 1288 ; 
13 C.J.S., Carriers, Sec. 706 and Sec. 717b (1). 

The jury has found Air Lines guilty of actionable negligence. Air  
Lines did not except to the ruling of the court nonsuiting the plaintiff as 
to the City. S o w  ,4ir Lines contends that  under its lease with the City, 
the City has contracted with it to indemnify it for its own negligence. 
Contracts indemnifying one against his own negligence are strictly con- 
strued. Hil l  1.. E'reiqhl Carriers Corp. ,  235 S . C .  705, 71 S.E. 2d 133, 
where the caQes are cited; Southern  Ry. Po. 1%.  Coca-Cola Bot t l ing Co., 
145 F .  2d 304. I n  IIiU v. Fre iqh f  C r i ~ ~ i e r s  Corp.,  supra,  Barnhi l l ,  J .  
(now C . J . ) ,  says for the Court an exculpatory clause "mill never be so 
construed as to exempt the indemnitee from liability for his own negli- 
gence or the negligence of his employees in the absence of explicit lan- 
guage clearly indicating that  such vns  the intent of the parties." 
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I t  seems clear from studying the lease that  the City has not contracted 
to indemnify Air  Lines, as contended by appellant. To hold otherwise 
would be to read into the lease nords that  are not thcre. 

I t  is familiar learning that  the theory upon which a case i.; tried in  the 
lower court prevails in considering the appcal and the exception?. IYa1h.e~ 
v. Burt ,  182 N.C. 325, 109 S.E. 43;  L c g g e t f  v. College, 234 N.C. 595. 
6s  S.E. 2d 263; P u r ~ i s l ~  1%. H r y a ~ ~ f ,  237 X.C. 236, 7.1 S.E. 2d 726. 

The appellant tendered no issue a i  to primary-secondary liability 
though he tendered two sets of i-ues. Kor  did Air  Lines tender an  issue 
as to indc~unity.  Appellant requested the court to give certain instruc- 
tions to the jury, but thia request made no mention of primary-secondary 
liability or of indemnity. That  ~vould seem to predude appellant from 
taking a different position in this Court. 

H u ~ e r e r  that  may be, in Art. ST of the leaqe, Air  Lines agreed in 
writing that  Air  Lines is, and shall be, an  i n d c p d e n t  contractor or 
operator, rebponsible to all person? for all of its acts or omissions and the 
City shall in no way be responsible therefor. The doctrine of priniary- 
secondary liability is based upon a contract implied by lari. JTunsr!i her 
I:. Chnir ( o., 237 K.C. 539, 75 S.E.  2tl 7G8. There can be no implied 
contract ~vlierc there is an  ex1)re.s conti,acat betneen the parties in refer- 
ence t o  the same subject matter. I l ' insfcnri  1 . .  Reid, 4-1 N.C. 76;  X f g .  Co. 
v. dndrews, 165 N.C. 285, S1 S.E. 41s ; Sclms L'. Corhrm,  1SS N.C. 731, 
135 S.E. 626; J IcLean  c. Iceith, 236 N.C. 59, 72 S. E. 2d 44. Under the 
lease the doctrine of primary-secondary liability d0.s not arise. 

The  evidence does not support the contention of A r Lineq, that  if there 
is any liability 011 tlie part  of Air  Lines, the negligence of Air  Lines in 
rc~lation to that  of the City was pas ive ,  and that  of the City active, for 
Air  Lines was as culpable as the City, and the agrecrnent of the City to 
make repairs did not exculpate Air  Linej' neglect to proride plaintiff a 
rt3asonably safe passage-vay to board as a pahs~nger its airplane. There- 
fore, the question of primary-secondary l i ab i l i t   do^ not arise, for that 
doctrine is bawd upon a contract implied in law from the fact that  a 
passively negligent tort-feasor has discharged an obl gation for which the 
actively negligent tort-feaeor n a s  primarily liable. l7a!/1or z8. Construc- 
t i o n  Co., 195 N.C. 30, 141 S.E.  492 : U I ~ T I S I I ~ X  er 2.. Chair  Go., s u p ,  ( 1 .  See 
also Xrhz~rman 1 ' .  Atncril-an Stows Po., ,cup, o. 

Appellant's assignnlent of error to the court'? nonsi~iting its cross-action 
against the City is overruled. 

The other a s s ipmen t i  of error hare  been examined. and prejudicial 
PI-ror is not made to appear. 

N o  error. 

BOBBITT, J., took 110 part in die consideration or leeision of this case. 
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J. C. LAMM v. JUNE A. CRUMPLER, T. R. HUMPHREY AND BROOKWOOD 
GARDEN APARTMENTS, INC. 

(Filed 7 April, 1954.) 
Pleadings § 15- 

An action based on agreement to suppress bidding a t  a public sale was 
terminated by demurrer on the ground that the contract was unenforceable 
as  contva bonos fnores. In  a subsequent action, the complaint alleged 
another agreement respecting the same property, but made no reference to 
the former action. Held: Upon demurrer in the second action, whether the 
complaint therein set up a new contract which was not tainted with the 
unlawful agreement alleged in the first, is not presented, since extraneous 
matters dehors a pleading may not be considered on demurrer. 

Upon demurrer a pleading will be liberally construed in favor of the 
pleader, giving him every reasonable intendment in his favor, and the 
pleading will not he overthrown unless i t  is fatally defective. 

F r a u d  § 1- 
Fraud is a material representation relating to a past or existing fact, 

which is false, made with Irnowledge of its falsity or in reckless disregard 
of the truth, with intention that  the other party should act thereon, and 
which is reasonably relied and acted upon by the other party to his damage. 

A misrepresentation as to promissor's intent which is made for the pur- 
pose of inducing the other party to act or refrain from acting in reliance 
thereon will support an action for fraud even though it  be promissory in 
nature, since the s tate  of a person's mind a t  a particular time is as  much 
a fact as  any other fact. 

F raud  8 9-Complaint held sufflcient to  s tate  cause of action for  fraud. 
Plaintiff alleged that he was the last and highest bidder a t  a judicial 

sale, that he was induced to join in the commissioner's deed conveying the 
property to defendants by representations that  defendants needed a part 
of said land to obtain approval by the Federal Housing Administration of 
a housing project, that  defendants promised to reconvey to plaintiff that 
part of the land not needed for this purpose as  soon as  the amount of land 
needed could be ascertained, when in fact defendants a t  the time of making 
the representations knew the small anlowit of the land necessary for their 
housing project, and that defendants tlicareafter failed and refused to re- 
convey to plaintiff the part of the land not needed. H e l d :  The complaint 
is sufficient to state a cause of action for fraud. 

Trusts 5 &-Grantor n1ay engraft parol t rust  on deed executed by him 
in  reliance on fraudulent lnisreprese~ltntions. 

While, ordinarily, a grantor may not engraft a parol trust upon his own 
deed, allegations to the effect that glaintift' was the last and highest bidder 
a t  a judicial sale, that defendants repreqented that they needed a part of 
the property for their housing de-relopment and would reconvey to plaintiff 
the part of the land not needed for this purpose as soon as  the amount 



I N  THE SGPREME C O U R T  

needed could be ascertained, that defendants, a t  the time, knew that  only 
a small part of the land wonld be needed for the housing project, and 
~nduced plaintilt by reason of such false represent:ltions to join in the 
c.onlmissioner's deed to (letendants merely as  thc moi t e~pedi t ious method 
of assigning this bid. and tlint thereafter defendants lefused to reconvey to 
plaintib that  part of the land not needed for the u on sing de~elopment, 
I S  Itcld sufficient to bring plaintiff's action within the exception to the 
general rule. 

Bonxr I T, J.. took no part i r r  the considerntion or decision of this case. 

A \ ~ ~ ~ ~ A ~ ~ ,  by defe idan ts  f rom H z r ~ q w y n ,  E n ~ e r g e n c , y  J u d g e ,  a t  August  
Term, 1953, of A L A J ~  t m c ~  ns No.  743, to F a l l  Term,  1953, of Suprerne 
Coiirt, carried 01 er  to  S p r i n g  Term, 1954. 

Civil action ( I )  to  declare t h a t  i u d i ~  idual  defent an t s  Crnmpler  and  
I I u m l ~ h r e y  hold title to cer tain lands i n  t rust  f o r  benefit of plaintiff, i n  
respect of nl i ich l i s  prndc~1,c ]ins hcen filctl; (2') to rc~quire defendants to 
effectually convey title to  said land to plaintiff as tlie r ightful  o\ \ner  
thereof;  (:%) to rccuver conlpc~isatory t l a r ~ ~ a g e i  f o r  ?reach of t rust  and 
agreement, in  the e ren t  defendant* a r e  unable to effwtually coiirey said 
t i t le ;  (4) to  recover of individual defendant; puni t i re  darnages beca11.e 
of f r a u d  allegerl ; and (5 )  f o r  s i ic l~ otlivr :rnd fur ther  relief to which he 
may 1x7 entitlet1,-heart1 i n  Supci.ior ( ' onr t  of ,Ilalnance County upon 
demurre r  filcd 11y defexlniits to tlic c o l ~ l ~ J a i n t  of plaintiff. 

T h e  case is scqnel to 1,trmwr I ? .  ( ' r ~ ~ v ~ p l ~ r ,  233 N.C. 717, 65 S.E. 2d 336. 
H e r e  the corriplnint as  amended contsins allegation.. substantially a.; 

follows : 
1 and  2.  'That plaintiff and  the ind iv id~ia l  d c f e ~ d , ~ n t s  a re  re..ident.; of 

,Ilamance ( 'omity, N o r t h  Carol ina,  and tlefrntlant Brookwood Garden  
,Ipartments. Inc.,  ia a corporation c r e a t d ,  organizc,t and csis t ing under 
tile l a n s  of the St:rte of S o r t h  Carolina. x i t h  p r i ~ i c i p a l  office and place 
of b u & w  i n  the city of Burl ington i n  said county. 

"3. T h a t  on or about J u n e  22, 1949, certain real e-tate s i tuate  i n  tlie 
caity of Burl ington,  Alamance Countv, Y o r t h  Car(li1ia, k n o x n  a ?  the  
11. G. I Iornaday  Eqtatc, x a s  offered f o r  sale a t  public auction by  Commis- 
sioners of the  Superior  Cour t  of ,\lamancc C o u n t y ;  t h a t  a t  said sale the 
plaintiff became the I1ig21c-t bidder fo r  Trac t  S o .  35 ~jf said estate f o r  the 
s u m  of $16.S00, and the  defendants, J u n c  .\. Crmnpler  and T. R. I Iun l -  
p l ~ r e y ,  hecamc thc highest bidders f o r  T r a c t  No.  34 . . . fo r  the sum of 
$1 5,025. 

"4. T h a t  fo r  some t ime prior  to the  sale of said lands . . . the defcntl- 
ants, J u n e  9. Crumpler  and T. R. I ' lnmphrey, were engaged i n  the acqui- 
qition of real  estate and tllc making  of plans f o r  the conqtruction of a 
housing development, inchidin? the construction of a number of apart-  
ments  and residential un i t<  ul~clcr plans which the:. represented to  the 
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plaintiff would hare  to meet approval of the Federal Housing ddminis- 
tration before they could obtain the necessary financing therefor . . . 

"5. That  on Ju ly  2, 1949, the defendant Crumpler, acting for himself 
and his co-partner or co-promoter, the defendant T. R. Humphrey in- 
sisted that  the plaintiff meet with him and his attorney for the purpose 
of discussing and, if possible, reaching some mutually satisfactory agree- 
ment with respect to a division of said Tract No. 35 of the R. G. Horna- 
day Estate. -1fter much urging and coaxing the plaintiff . . . did meet 
him and his attorney a t  a late hour on the night of Ju ly  2, 1949, . . .; 
that  at said time and place the defendant Crumpler represented to the 
plaintiff and his attorney that he and his co-partner or co-promoter, . . ., 
were obliged to acquire Tract No. 34 of the R. G. Hornaday Estate and 
a part of Tract  KO. 35 . . . for the housing development, and that  unless 
they did acquire said property their plans would not be approved by the 
Federal Housing Administration; that  for those reasons they wanted to 
make an agreement with the plaintiff to the effect that  if the plaintiff 
would assign his bid on Tract S o .  35 to the defendant Crumpler, the 
defendants Crumpler and Humphrey would agree to advance the pur- 
chase price of Tract  S o .  35 and the]-eaft~r hold in trust and re-convey 
to the plaintiff so much of the uc.t side of Tract No. 35 that  they would 
not be required to own in order to obtain approval of their housing de- 
velopment, a t  the purchase price per acre for which the plaintiff was 
then the final and preferred bidder for Tract  S o .  35, as by law provided. 
. . . That  said defendant Crumpler, on said occasion, represented to the 
plaintiff that  i t  mas necessary and essential for him to advise the Federal 
Housing Administration immediately of the availability of the lands 
required for said housing project, or the project would be abandoned; 
that  the defendant Crumpler mas known to the plaintiff as an experienced 
real estate operator who had promoted other housing projects in a success- 
ful  and profitable manner, and the plaintiff agreed to assign his bid on 
Tract  Xo. 35 . . . to the defendant Crumpler upon condition that said 
Crumpler would thereafter hold in trust and reconrey to the plaintiff so 
much of the west side of Tract No. 35 not required in order to obtain 
approval of said housing development. 

"6. That  thereafter the Superior Court of Blamance County on or 
about J u l y  6, 1949 confirmed the sale of Tract  S o .  34 to the defendants 
Crumpler and Humphrey as the last and highest bidders therefor, and 
confirmed the sale of Tract  No. 35 to the plaintiff as the last and highest 
bidder therefor and directed the Commissioners to  execute and deliver 
deeds upon the payment of the purchase prices ; tha t  about said time the 
defendant Crumpler represented to the plaintiff that  they could simplify 
the performance of the agreement between them on Ju ly  2, 1949, as here- 
inbefore alleged, and save the expense of additional conveyances, by 
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agreeing upon a temporary division of Tract  KO. 35 and have the Com- 
missioners and the plaintiff join in a deed to the remaining part  of Tract  
No. 35 to the defendants Crumpler and Humphrey, subject to  the terms 
of' their agreement and that  when the defendants Crumpler and Hum- 
phrey had procured approval of their housing development by the appro- 
priate authorities and had thereby ascertained exacdy how much of the 
par t  of Tract  No. 35 to which they were taking title was required for 
the housing development, they would promptly reconvey the remainder 
to the plaintiff. Relying upon the representations so made by the defend- 
ant  Crumpler, acting for himself and his co-partner or co-promoter Hum- 
phrey, and relying upon the agreement heretofore made to  hold in trust 
and reconvey to the plaintiff so much of the west side of Tract  No. 35 not 
required in order to obtain approval of said housing development, the 
plaintiff agreed to  said suggestion and the defendants Crumpler and 
Humphrey caused a line to be surveyed through Tract  No. 35 dividing 
said tract into two parts, one containing 8.38 acres, and the other con- 
taining 9.30 acres and caused a deed to be prepared cmveying the western 
portion of said Tract  No. 35, containing 9.30 acres, by the said Commis- 
sioners to the plaintiff and his mother, and a deed from the said Commis- 
sioners and the plaintiff conreyed the remainder or eastern portion of 
Tract  No. 35, containing 8.28 acres, to the defendants Crumpler and 
Humphrey (which latter deed is recorded in Book of Deeds 182 page 174 
in office of Register of Deeds of A41ainance County, and by reference made 
a par t  hereof). Pr ior  to and as a condition of the ddivery  of said deeds, 
the defendants Crumpler and Humphrey representec to the plaintiff tha t  
they had not yet ascertained how much of that  portion of Tract  No. 35 
so conwyed to them that  would be required to use in obtaining approval 
by the appropriate authorities of their housing dtvelopment and that  
they mould hold the title to said portion of Tract  No. 35, so conveyed to  
them, subject to the right of the plaintiff to receive a conveyance from 
them of all of the said tract which was not actually used by the defend- 
ants Cmmpler and Humphrey, in their housing dewlopment. 

"7.  That  plaintiff is informed and believes and so avers that  the repre- 
sentations made by the defendants Crumpler and Humphrey to the plain- 
tiff in certain particulars heretofore set forth and more particularly set 
forth in this paragraph of the con~plaint. were ni:~de as statements of 
fact. which mere untrue and kno1r.n to be untrue by the defendants, or 
elqe recklessly made: that  they 1vere made with the intent to deceive, and 
for the purpow of incli~cing the plaintiff to act upor them;  and plaintiff 
did in fact rely upon them and 11-as indnced therebv to act to his injury 
01- damage as hereinafter set forth, in t ha t :  

" (a)  On J u l y  2, 1949 the defendant Crnmpler represented to the 
plaintiff that  he, Crumpler, and his vo-partner or co-promoter, . . . were 
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obliged to acquire approximately 8 acres of Tract No. 35 for their housing 
development, when the defendants Crumpler and Humphrey knew, or 
had reasonable grounds to believe, that  only a small part of Tract S o .  35 
might be required for their housing development. 

"(b) On Ju ly  2, 1949 the defendant Crumpler represented to the plain- 
tiff that it T i m  necessary and essential for the defendant Crumpler to 
advise the Federal Housing AIdministration immediately of the avail- 
ability of such part of Tract Xo. 35, or the project would be abandoned, 
when the defendant Crunlpler then knew, or had reasonable grounds to 
believe, that the defendants Crumpler and Humphrey would not need any- 
thing like 8 acres of Tract S o .  35 for said housing dedopment .  

"(c) On or before Ju ly  20. 1949 the defendants Crumpler and Hum- 
phrey represented to the plaintiff that they had not yet ascertained how 
much of that portion of Tract No. 35, being conveyed to them by the 
deed hereinbefore referred to, they would be required to use in obtaining 
approval by the appropriate authorities of their housing development, 
when the defendants, Crumpler and Humphrey, then knew that they 
would not be required to have and use for said development project more 
than a small strip of Tract S o .  35 v i t h  a width of 38.4 ft. extending the 
entire length of Tract No. 35 along the east side thereof and containing 
approximately .76 of an  acre. 

"8. That  on or about September 8, 1949 the defendants Crumpler and 
Humphrey and their respective wires, executed and delivered a deed to 
the defendant Brookwood Garden Apartments, Inc., conveying all of 
Tract No. 34 of the Hornaday Estate and said strip 38.4 ft. in width from 
the east side of Tract S o .  35, which said deed is duly recorded in the 
office of the Register of Deeds for hlamance County. Plaintiff alleges 
that the land so conveyed to Brookwood Garden Apartments, Inc., has 
been used for the housing derelopment hereinbefore referred to and con- 
stituted all of the land required by the housing authorities for approval of 
said housing project; plaintiff further alleges, upon information and 
belief, that all of the stock issued by the defendant Brookwood Garden 
Apartments, Inc., is in fact and truth owned and paid for by the defend- 
ants Crumpler and Humphrey; that  said individual defendants have at  
all times complained of dominated and controlled the actions of said cor- 
poration and that  the legal entity of said corporation should be disre- 
garded because of the matters and things herein set forth. 

"9. That  sometime after September 8, 1949 the plaintiff ascertained 
how much of Tract No. 35 the defendants Crumpler and Humphrey had 
used in said housing development and had conveyed to Brookwood Garden 
Apartments, Inc., and thereupon the plaintiff requested the defendants 
Crumpler and Humphrey to reconvey the remainder of Tract No. 35 to 
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him in accordance with the agreement made and hereinbefore alleged. 
That  at said time the defendants Crumpler and Humphrey promised to 
make such conveyance as soon as they could conveniei tly do so, that  upon 
failure of the said defendants to reconvey the remainder of Tract  No. 35, 
t h r  plaintiff made additional request for such conveyance and advised 
said defendants he u as ready, able and willing to p a j  the amount agreed 
to be paid for such conveyance, and finally, after ,;everal months had 
elapsed, the defendants Crumpler and Humphrey advised the plaintiff 
that  they x~ould convey the remainder of Tract  KO. :15 to him only upon 
th13 payment by him to them of a very large amount of money greatly in 
esceqs of the cost of said property to the defendants Crumpler and IInm- 
phrey the amount agreed upon for conwyance of such remainder to  the 
plaintiff. 

"10. That  subsequent derelopment s h a ~ e  more clearly demonstrated the 
deceit, craft, and stratagem of the defendants Crumpler and Humphrey, 
as practiced upon the plaintiff Lamm, in that  they have now divided the 
said 8.28 acres of Tract  S o .  35 by a paved street or roadway and laid out 
building lotq on each side thereof and have since attempted to have said 
property zoned for business purposes ( the application being denied by the 
City of Burlington authorities), all in furtherance m d  continuation of 
their original design and plan to cheat and defraud the plaintiff Lamm, 
and secure title to said property from him by the false and fraudulent 
representations hereinbefore set out. 

"11. The plaintiff allege3 that the defendants C m n  pler and Humphrey 
have wrongfully refused to reconre1 to him the remaining portion of 
Tract  No. 35 not required for the housing development for the reaqon tha t  
said defendants have determined that  the part  of Tract  No. 35 which 
they have not used for their housing development h i ?  a current market 
value greatly in escess of the inrestment cost and they have attempted and 
are  still attempting to evade their responsibility and legal obligations 
made with the plaintiff. Plaintiff allegeq that  the defendants Crumpler 
and IIumphrey now hold title to 8.28 acres of Tract No. 35, less .'i6 acres 
heretofore conveyed by them to Brookwood Garden Apartments, Inc. . . . 
in tm- t  for the plaintiff Lamm, and that  the defendants Crumpler and 
IIunnphrey have no beneficial interest therein; th,tt the plaintiff has 
repeatedly offered to reimbnrw said defendants for their investment costs 
in aeqnirinq the said remainine ~ o r t i o n  of Tract  lu'o 35 and he is read?, ? 
nil l ing and able to pay said investment coqts upon the execution and 
dclircry to him of the proper deed of conveyance. 

"12. The plaintiff allegcs that  under the facts and circumstances here- 
inbefore recited, i t  is unconscionable and inequitable for the defendants 
Crumpler and Humphrey to retain title to the land in question and to 
r c f i w  to convey the same to the plaintiff, and that  the plaintiff Lamm is, 
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therefore, entitled to have said land in question impressed with a par01 
trust and is entitled to have the defendants Crumpler and Humphrey 
specifically perform the agreement to reconvey tha t  part  of Tract No. 35 
which has not been used for said housing development and has not been 
conveyed by said defendants to Brookwood Garden Apartments, Inc., and 
described as follows :" (Here  follows specific description of the remain- 
ing 7.52 acres more or less.) 

"13. The plaintiff is advised, informed and alleges that  the lands de- 
scribed in the next preceding paragraph have a reasonably fa i r  market 
value of $40,000. 

"14. The plaintiff is informed, advised and therefore alleges that the 
defendants Crumpler and Humphrey, i n  continuation of their purpose 
and design to cheat the plaintiff and cement the fraud originally perpe- 
trated by them and to circumvent and delay the plaintiff in obtaining 
proper rclicf, and to place a further cloud upon the title to that  part of 
Tract S o .  35 to whicll the ~Ja in t i f f  is entitled, hare  caused to be exccutctl 
and delirered a deed of conveyance to the defendant, Brookwood Garden 
Apartment?, Tnc.. for such property col~taining 7.52 acres, more or less; 
that the defendant, Brookwood Garden Apartments, Inc., is not and can- 
not he a pu rchavr  for value and in good fai th and without notice of the 
fraud and deceit pe rp~ t ra t ed  upon plaintiff, for  that  a t  all times herein 
complained of the individual defendants Crumpler and Humphrey were 
the owners and holders, either directly or beneficially, of the entire out- 
standing capital stock of Broolr~vood Garden Apartments, Inc., and were 
a t  all times the dominant officer., and directors thereof. 

(NOTE:  The deed from the Commissioners and plaintiff J. C. Lamm 
to J. A. Crumpler and T. R. Humphrey, the defendants, by reference 
made a part  of paragraph 6 of the complaint, recites that  J. C. Lamm 
became the last and highest bidder for Tract  35, and tha t  sale to him was 
confirmed by the court on Ju ly  6, 1949, "and the said Commissioners, 
parties of the first part, were authorized and directed to convcy the prop- 
erty to J. C. Lamnl or such other person as he should direct," and that  he 
has directed the Commissioners "to convey that portion of Tract 35 herein 
described to J .  *l. Crumpler and T. R. Humphrey, and he . . . joins in 
this deed to confirm the transfer of the said bid to the parties of the 
sccxond part  and to release and quitclainl any and all interests which he 
has or can hare  in and to the said real property on account of the same 
having been confirmed to the said J. C. Lamm . . .") 

And by further amendment, pursuant to order of court, "plaintiff states 
that the alleged agreement by which plaintiff is alleged to have assigned 
liis bid on Tract S o .  35 . . . to the defendant June  A. Crumpler, and by 
which the defendants June  A. Crumpler and T. R. Humphrey are alleged 
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to have agreed to reconvey to plaintiff all of Tract  No. 35 not necessary 
for the housing development, was not wholly in writi ~ g . "  

Defendants demur to the complaint. and as i t  is ainended, upon these 
grounds : 

"1. That  plaintiff's complaint. and complaint as amended, does not 
state facts sufficient to constitute a cause of action in that  i t  appears from 
the face of the coniplaint that  the facts stated are not sufficient to consti- 
tute a caube of action for the conveyance of real propwty or for damages 
for the breach of contract or for an7  other cause. 

"2. That  the cause of action attempted to be stated in the complaint 
antl the complaint as anlended purports to be found1:d upon an alleged 
fraud,  and the paragraph5 with reference to such friiud are as follows: 
(Here  sub-paragraphs ( a ) ,  (b )  and (c)  of paragraph 7 of the complaint 
are copied v e r b a t i m  and are here inserted by reference.) 

'(3. That  the said allegations attempting to set forth fraud are not 
wfticient in law to amount to an allegation or to allegations of fraud. 

"4. F o r  that  the plaintiff endeavors to set u p  a psrol trust based on 
alleged fraud and for damages resulting from fraud practiced by the 
defendants when in  fact and in  law the representaticns set forth do not 
constitute actionable fraud. 

"5. That  the said complaint shows upon its face that  the real property 
asked by the plaintiff to be conveyed was in fact coi i re~ed to the defend- 
ants Crumpler and Humphrey for a valuable considei.ation by the plain- 
tiff as grantor by vr i t ten  deed csecutcd and ackno\vIcdged and delivered 
to the said dc.fendants by the plaintiff, and that  the plaintiff is not entitled 
to and cannot engraft upon the said property a parol trust or any trust, 
ant1 the said complaint shown upon its face as amended that  the plain- 
tiff rcleaeed all prior rights of the plaintiff in the property involved in the 
corr~plaint and described in rhc complaint and sho~vs that  the said deed 
was executed and delivered after the allcxged agreement set forth in the 
co~nplaint  as plaintiff's cause of action." 

\171ien the cause came on for hearing in Superior (Tourt a t  term time, 
the presiding judge. being of opinion that the deniurrer should be over- 
rlilcd, entered judgment to that  effect. 

Defendants csccptcd thereto antl appe:#l to Supreme Court and assign 
crror. 

C'ooprr. L o n g ,  L a t h a m  c f  ('oopcl* f o r  p la in t i f f ,  appr l lee .  
I ' o~rnq ,  Y o u n g  cf G o r d o n ,  Long  8 Ross,  n n d  .177en d? A l l e n  f o r  defend- 

ctn f s .  appel lan  fs .  

WINBORNE, J. Taking the fact. alleged in the complaint to be true, 
as is done in this State when considering the sufficiency of a pleading in 
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a civil action to withstand the challenge of demurrer, and applying appli- 
cable principles of law, this Court is of opinion and holds that  the action 
of the judge of Superior Court in overruling the demurrer filed by de- 
fendants was proper. 

At the outset it  is appropriate to say that  in the light of the allega- 
tions of the complaint now before the Court, the decision in  the former 
action of Lamm v. Crlimpler, 233 N.C. 717, 65 S.E. 2d 336, has no 
bearing on the decision now made. 

The former action had for its purpose the reformation of a written 
agreement of date 2 July,  1949. I t  was heard in Superior Court upon 
written demurrer to the complaint. But  in this Court defendants inter- 
posed demurrer ore tenus on the ground that the contract sought to be 
reformed had as its purpose the suppression of bidding a t  a public sale. 
And decision of this Court rested solely on the point so made. Among the 
cases cited in support of the principle applied is Owens 11. Wright, 161 
N.C. 127, 76 S.E. 735. 

I n  Owens v. Wright, supra, after stating that the enforcement of an  
agreement by which bidding a t  public sale is suppressed "is contra bonos 
mores, and the law will not assist either party to enforce such an  agree- 
ment, the Court, quoting from opinion of Chief Justice Marshall in 
Armstrong v. Toler, 24 U.S. 257, said : 'A new contract founded on a new 
consideration, although in relation to property respecting which there has 
been unlawful transaction between the parties, is not of itself unlawful.' " 

No such point was made in the hearinq on the appeal in the former 
action. 

However, plaintiff, in brief filed presently, invokes the principle just 
stated,-contending that the transactions between plaintiff and defenti- 
ants reveal a second contract which is not tainted with the unlawful phase 
of the transaction relating to suppression of bidding a t  a public sale. But 
the complaint now before the Court does not contain the language of the 
contract then considered. Nor  does the complaint make any reference 
to the former action. I t  merely declares that  the contract is "not wholly 
in writing." Hence the matter of new contract is not presented in this 
action. "Extraneous matter dehors the pleading may not be considered 
. . . on demurrer," Barnhill, J., in l ' o u ~ e r y  v. Dairy, 237 S . C .  544, 75 
S.E.  2d 534, and cases cited. 

And it is prorided by statute, G.S. 1-151, that ('in the construction of 
a pleading for the purpose of determining its effect its allegations shall 
be liberally construed with the vicw to substantial justice between the 
parties." And decisions of this Court interpreting and applying the pro- 
visions of this statute require that  every reasonable intendment must be 
in favor of the pleader. The pleading must be fatally defective before 
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it  will be rejected as insufficient. See Ins. Co. C. A'cCmzu, 215 9 . C .  105, 
1 S.E. "1 369;  U u m g a r r l n e v  I > .  FL'ILCP CO., 236 N.C. f19S. 74 S.E. 2d 32. 

Therefore, do the fact- alleged, liberally construed in favor of the 
pleader, constitute a eauw of action for f r a u d ?  This Court holds that 
they do. 

I n  this connection the es-ential elements of fraud as recently restated 
i11 C1o,fLcltl 7%. GT i,$n, 238 N.C. 377, 78 S.E. 2d 131, n opiliion by Erwin, 
J., arc tllr+e: "(1) That defendant made a reprexntation relating to 
some material past or existing fac t ;  ( 2 )  that the rer~resentation mas false; 
( 3 )  that  n hen he made it, dcfeiidnnt knew that  thl: representation was 
f a l ~ e ,  or made it recklesly, ni thout any lino~vledge 3f its t ruth and as a 
phi t lve  assertion; (4)  that  defendant made the representation with 
illtention that it should be acted upon ljg plaintid'; (5 )  that plaintiff 
reasonably relied upon the rq~resentat ion and acted upon i t ;  and ( 6 )  
that  plaintiff t h e ~ n e h ~  suffered injury." 

Indeed, in Robrrso)l v .  Swnin,  235 S . C .  50, 69 S.E. 2d 15, in opinion 
by l 'n lent i t~c,  J., wc find it said that in this jurisdic?tion i t  is nell  estab- 
lishotl "that p a r d  evidence mag be u s d  to shov* that an obligation is 
a,-unicd o n l ~  upon certain contingencies"; tliat "this is certainly true 
when the dclivery of a paper writing is induced by fraudulent repre- 
srntations." And the Court, continuing, declared : "When a representa- 
tion contains all the elements of fraud except that  i is not a representa- 
tion of an  existing fact but ir: promissory jn nature, the 'state of mind' of 
the pro~niiqor is material. I f  he nlndc the promi.sory representations 
n~cre ly  to mislead the promisee v i t h  no intent to coniply with the promise, 
and the other elements of fraud all made to appear, such representations 
xvill support an  action in fraltd notnithst:rnding the promi~sory nature of 
the rel)reqentations. for the 'state of mind' of the promisor  is a subsicting 
fact. TT-hat his condition of mind was a t  the time and hiq intent in respect 
to  the fulfi!lrncnt of the protnice presents a questioi~ for the jurj." 

A h l  in the Cofieltl case,  s u p r a ,  it  is qtated that  "The state of any 
1wbon's mind. c t  R g i ~ e n  n~onient  is as n ~ u c h  a fact a<; the existence of any 
other thins. . . . AS. a coilsequence, it ~ I I S  he fraudulent to n~iqreprewnt 
the precent intention of a third 11er~on to do a future act . . . Ove ~ v h o  
fi.andnlently makes a n~iql~cprccentnt;oi~ to another tliat a third pcrson 
intend.: to do or not to do a paiticiilar thing for the pu rpov  of inducine 
the other to act or refrain from acting in reliance ihercon in a business 
transaction iq l ial~le to the other for the harm caused to him 1 , ~  his juqti- 
fiahle reliance upon the n1icreprc.entntio11." 

I n  the light of thesc principles, and l i b ~ r a l l , ~  cons1 ruinq the alleqationq 
cmtained in paragraphs 5, 6 and 7, culminating in 7 (c)  a. hereinabove 
rl7lated. it  appear? plaintiff has statctl a cause of action sufficient to repel 
a demurrer. 
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On the other hand, appellants contend that plaintiff, having joined 
with the Commissioner in the execution of the deed to the defendants, may 
not engraft a par01 trust in favor of himself. Gaylord a. Gaylord, 150 
S . C .  222, 63 S.E. 1025; Davis v. Dazis, 223 N.C. 36, 25 S.E. 2d 181; 
Carlisle v. C'arlislc, 225 N.C. 462, 35 S.E. 2d 418; L o f t i n  v. I<ornegay, 
225 N.C. 490, 35 S.E. 2d 607. 

These deciqions hold that  a grantor, in a deed, except in cases of fraud, 
mistake or undue influence, will not be permitted to contradict the terms 
of his written deed. 

I t  would seem, howerer, that the allegations of the complaint are suffi- 
cient to bring the instant case within the exception. 

The defendants may answer, and issues be drawn upon the pleadings 
and the factual situation m a y  be fully dereloped upon the trial in Supe- 
rior Court. Then the court may consider the case in the light of the 
evidence offered. And such consideration will not be foreclosed by deci- 
sion noFT made on the demurrer. See Bwngardner a. Pence CO., supra; 
Monfgonzerz/ I>. Blades, 222 S . C .  463, a t  page 469, 23 S.E. 2d 844; Leu& 
1 . .  Shaver,  236 N.C. 510, 73  S.E. 2d 320, and cases therein cited. 

Hence, judgment overruling the demurrer of defendants is 
Affirmed. 

BOBBITT, J.! took no part in consideration or decision of this case. 

J. E. LINDSAY T. FRANK CARSWELL. GILBERT CARSWELL, WILL 
JLECTOR, ROT BUTLER A s n  JOHS BEAM. 

(Filed T April, 1954.) 

1. Trespass to Try Title 5 3- 
TVhere defendants fail to show that the grantee in the original deed in 

their chain of title ever conveyed the land to them or to any of the defend- 
ants' predecessors in title, or that they acquired the land by inheritance 
from such grantee, there is a hiatzts, and the evidence is insufficient to 
snplmrt n finding to the effect that defendants had estnbli~hed title by 
mesize conveyances from the original grantee. 

2. Adverse Possession 3- 

Adverse possession under known and visible lines and boundaries must 
be not only continuous, but also adverse or hostile. 

3. Adverse Possession § 19-Evidence held insufficient to show adverse 
possession under color. 

This action involved title to lappage in the respective deeds of the 
parties. Evidence to the effect that defendants' predecessors in title cut 
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timber from time to time from their land, without evidence that  the timber 
was cut from the lappage in dispute, and that their predecessors in title 
sold timber from their land, including the lappage, on two separate occa- 
sions, without eviilence that any of defmdants' predwessors in title lived 
on that  part of the land nitliin the lappage, and witliclut sufficient evidence 
showing that the original deed in their chain of title ,mtedated that  of the 
adverse party, 2s 1leld insufficient to ripen title in defeidants to the lappage 
by adrerse possession under color. 

4. Adverse Possession 1- 

Adverse possessioli meaus actual l)ussession, wit 1 an intent to hold 
solely for the possessor to the exclusion of others a i d  is denoted by the 
exercise of acts of dominion over the land in making the ordinary use and 
taking the ordinary profits of which it  is susceptibl~?, such acts to be so 
repeated as  to show that  they a re  done in the cl~aracler of owner, and riot 
merely as  an occasional trespasser. 

8. Adverse Possession 9 8- 

Where there is a lappage in the deeds of the relspective parties, and 
neither is in actual possession of the lappage, the party hariug the better 
paper title has presumpti~e possession of the lappage. 

. ~ P E U ,  by plaintiff f r o m  ,I-ettlcs, J., September-October Term,  1953, 
of Bunxlc. 

'I 'hi~ is a n  action fur  trespass iii i t i tuted to recover damages against the 
defendants fo r  the  cut t ing and  remora1 of timber. 

I t  is  alleged i n  the complaint  tha t  R o y  Butler  a t tempted to sell t imber  
growing on plaintiff's premises to  the defendant J o h n  Beam, and  t h a t  the 
defendants F r a n k  Carswell, Gi lb r r t  C a r w e l l  a n d  W i l l  Rector  a r e  his  
agents, serrants ,  and  employees. These defendants i n  their  answer allege 
t h a t  they rnade a botla fide purchase of the t imber  i n  question f rom their  
coclefenciant, R o y  Butler,  and  p r a y  tliat the restrzining order issued 
against them be d i s s o l ~  ed. 

T h e  defendant R o y  Butler  filed a separate  answer i n  which his wife  
purports  t o  join although she is not a p a r t y  t o  the action. I n  this  answer 
they allege tliat they a r e  the owncrs of 86 acres of l ~ n d ,  and  describe i t  
by metes a n d  bounds, u-hich description is identical v i t h  t h a t  contained 
i n  the  conveyance to Florence E t h e l  Butler  f r o m  M i n d a  Butler  and  
others, referred to  hereinafter,  ant1 fu r ther  allege t l a t  they and  those 
under whom they claim h a r e  been i n  adrcrrc  possession thereof f o r  more 
t h a n  seven, twenty, and  th i r ty  gears. 

T h i s  controrrrsy involrc- n hat  appcars  to be a h p p a g e  of some six 
acres or more contained in tllc d e w  iption i n  plaint i  T's deed and i n  the 
deed to Florence Ethel Ihlt!er. \rife of the defendant R o y  Butler.  

T h e  plaintiff offered i n  widence a n  unbroken recclrded chain of tit le 
t o  his t ract  of land containing 98 acres, more or lesf, beginning with a 
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grant  from the State of S o r t h  Carolina, entered on 81 January,  1880, and 
recorded on 5 December, 1885, in Book 1, page 214, i n  the office of the 
Register of Deeds of Burke County. 

The plaintiff's evidence is to the effect that  he bought this  tract of land 
in 1939; that it is timber land and that  is what he bought it for. That, 
"it is j u t  mountain land . . ." That  when he bought it in 1938 he culti- 
vated an orchard thereon for fire or six years, spraying i t  and gathering 
fruit  from it. A par t  of this orchard, according to evidence offered in 
behalf of the plaintiff and the defendants, was within the disputed area. 

The defendants oflered in e d e n c e  a deed executed in 1866 by R. R. 
Carswell to Angeline Carswell and filed for registration in the office of the 
Register of Deeds for Burke County, in Book G, page 219, on 8 February, 
1879. This deed, after describing the land conveyed by metes and bounds, 
contains this statement: ". . . containing 31 acres, more or less, granted 
to Xngeline Cnrswell and her heirs, by Robert R.  Carswell, a part  of the 
land on which he now resides." 

The defendants also offered in e~ idence  a deed dated G October, 1900, 
from Joseph England and wife, Emily, to Alexander Butler, which in- 
strument was filed for rrgistration on 1 July,  1918, and duly recorded in 
Book G-4, page 243. The only description given in connection with this 
instrument is as follows: ". . . 'adjoining the land,' old homeplace of 
Robert Carswell." They also offered a deed dated 21 February, 1901, 
executed by G. S. Carsnell and wife, Eliza, to Alexander Butler, filed 
for registration on 1 July, 1918, nnd registered in  Book G-4, page 244, 
being his one-sixth interest in the homeplace of Robert Carsvell. 

An  unrecorded deed dated 12 December. 1892, purporting to be a quit- 
claim deed from J .  T. Carswell to , l lesal~der Butler, for all the right, 
title, and i n t e r e ~ t  of J .  T. Carsnell in 32 acres of land was offered by the 
defendants. This deed was held to be competent only as against the 
grantor. 

The nest deed offered in defendants' chain of title was one executed on 
4 March, 1936, by J. K. Butler and other. to Julius and P. A. Butler 
(containing the same description set out in the answer of Roy Butler and 
his wife, Florence Ethel  Rutler), vhich deed Tvas duly recorded on 10 
Narch,  1936. and in addition to the dewription, contains the following: 
"This being a tract of land conrcyed hy R .  R. Carswell to , Ingelhe 
C'arswell, deed dated 1866, Book G, page 219." The final deed offered by 
the defendants v a s  executed bv Minda Butler, widon., Seely  B. Cody and 
others, to Florence Ethel  Butler, and contains the identical description 
set forth in the deed from J. K. Butler and others to Julius and P. ,4. 
Butler. This deed was recordecl in Book 57,  page 10, on 1 May, 1943, in 
the office of the Regiqter of Deeds for Burke County. 
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T h e  defrnd:ints' evidence as to tit le and adverse possession, in  sum and  
substance, is as  follo\ri : 

1. 130. Butler .  45 p a r s  of age, tehtifiotl tha t  , l lesander  Butler  was his  
u l ~ c l e  and the fa ther  of ,JuliuZ and  P i n k  But le r ;  t h a t  he did not remember 
P i n k  12utlt.r l~avi i ig  c>wr l iwii  on the premi+e> i n  question. ". . . his 
f : i t l~cr  moved off n h e n  he  wa:, small . . . I do not remernber his  living 
there." .is to a d ~ e r a e  possesioii, this nitness f u r t h e r  testified, "Since 
1943, I got n ootl a n y n  here on thi. property t h a t  I n anted to, and  I lived 
011 i t .  . . . before I lived thew a fcllon named ( 'hi ders l i red i n  a n  old 
41nc.k. and I lived i n  it  too a couple of ?car. before I built. . . . I hclpecl 
P i n k  Butler  cut  timhcr on this  t ract  (incllliling the disputed a r e a )  . . . 
either in  1336 or 193'7. . . . My ~ v i f e  and I sold some timber to F r a n k  
Carznel l ,  and t h a t  t imher  \%a, approximately the same as \illere i t  was 
cut over i n  1936 . . ." 

2. Joshna  Carsxel l ,  a 78-par -o ld  grandson of Robert R. Carswell, 
tc,tified t h a t  Allcsander  J h t l e r  mar r ied  L i ~ c e t t a  Carswell, the daughter  of 
H o l ~ e r t  R .  Carsne l l ;  t h a t  , \ lesander Butler  cut  pine timber f o r  shingle 
blocks off of this  t rac t  of l and  for  s o ~ n ~  ten or  fifteen years, ''jubt a few a t  
a time." T h a t  -1lrsander Butler  lived on the land  but  lef t  i t  fifty years  
a g o ;  t h a t  there lias never beell a n  orchard 011 a n y  part  of the disputed 
area. T h a t  he  lieard l l e a a n t l c r  But le r  tell his fat lwr t h a t  he was going 
to buy tlic land i n  dispute f r o m  the heirs of Robert  R. Carswell ;  t h a t  
Robert  Ti. Carswell was dead a t  thc t i m e ;  tha t  when lie n a s  l iving he 
l i w d  on thc r ight  of the r03d 011 Highway S o .  18, of this Butler  property. 

3. Scliuyler I iu f fman tr-tifieti tha t  he was fami l ia r  with the lands i n  
dispute;  tha t  he n-a. 60 y r a r s  old ant1 lilred ~ v i t h i n  400 yards  of the I iop  
Butler  p roper ty ;  tha t  P i n k  Eutlcr  had timber cut  o f f  the land i n  the dis- 
puted area i n  1936 : t h a t  S. S. Carswell ant1 J. R. C a l s n  ell Lad a n  orchard 
and  made  a hu.inci.: of selling f r u i t ;  tha t  "a piece of orchard half a i  big 
a4 the  Conr t  Squ:1rc" n as  n i thill  t h t  di-puted area. 

T h r  essential par t-  of the c ~ m r t ' s  findings of fac t  ,Ire set out brlom: 
( a )  T h e  plaintiff claims title to the lallds i n  the disputed a rea  as set 

f o r t h  on the m a p  l)rcl):rrctl by J a ~ n m  -1. I F ~ r b i ~ o n ,  County Surveyor, arid 
shown within the  bl11c lines thereon, untler the g ran t  f r o m  the S t a t e  as  
set out hereinabove; tllat the tit le and t r ~ ~ \ n ~  conr-eyances therein embrace 
the same boundaries aad  land, :I+ sl)ccifically described i n  the plaintiff's 
complaint.  

( b )  T h a t  the defendalit\ claim titlc to  the lands conreyed by Robert  R. 
Carswell by deed dated 1366, to ,\ngeline Carencll,  and by  mesne convey- 
ances to the  f c m e  dcfendant, J I r s .  Florclwe E t h e l  Butler .  

( c )  T h a t  the  defendant*' tit le and each m c s n e  conreyance therein 
embraces the same boundnrics and land, specifically described i n  a eepa- 
ra te  answer of thc defendants. Florence Ethe l  Butler  and  Roy Butler ,  and  
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shown on the map prepared by the above surveyor, within the red lines 
thereon. Exception No. 14. 

(d )  That  the land d e ~ c r i b ~ d  in the separate answer of Florence Ethel 
Butler and Roy Rutler has been i a  the continuous and active possession 
and occupancy of the defendants and their predecessors in title since 
1866, under known and visible lines and boundaries, as set forth in the 
said separate answer of the defendants and as designated within the red 
lines on said map. Exception No. 15. 

(e)  That  the property in dispute is covered by both deeds for the plain- 
tiff and for the defendants; ( that  the deeds of the defendants predated 
those of the plaintiff and that the land has been in the possession of the 
defendants and their predecessors qince 1866). Exception KO. 18 is to 
that portion of the a b o x  finding of fact within the parentheses. 

Judgment was accordingly entercd adjudging the defendants, Florence 
Ethel Butler and Roy Butler, to be the sole owners of the land described 
in their answer; directing that  the i~ljunction theretofore issued be dis- 
miwed and that  the defendants hare  and recover the timber cut from the 
premises or the money obtained therefor. The plaintiff appeals, assigning 
error. 

-1fu71, P a f t o n  d! C r a z v n  for p la in t i f ,  trppellant.  
0. Lee  I-lorton and  Russell  B c r y  f o r  defendants ,  appellees. 

DEXNY. J .  The plaintiff has preserved twelve of his nineteen excep- 
tions and ussipmentn of error based thereon. However, in disposing of 
this appeal we deem i t  necessary to consider only exceptions S o s .  14, 1 5 ,  
and 18. 

Exception No. 14  is to the finding of fact set out in paragraph (c)  here- 
inabove to the effect that  the defendants' title and each mesne conveyance 
therein embraces the same boundaries and lands specifically described in 
the answer of Florence Ethel Butler and Roy Butler. The fallacy in this 
finding of fact is that the deeds offered by the defendants in an  effort to 
show adverse possession by themselves and those under whom they claim 
since 1866, do not make out an  unbroken chain of title to the 86 acres of 
land described in  the deed to Florence Ethel  Butler. There is not a 
scintilla of evidence in the record tending to show that  Angeline Carswell 
conveyed the 31 acres of land she acquired from R. R .  Carswell in 1866 
to any of the predecessors in title of Florence Ethel Butler, or that  any 
of them inherited the property from her. On the contrary, the defendants 
offered testimony to the effect that -4lexander Butler purchased his land 
from the heirs of R. R. Carswell. Then who mere those heirs? H e  ob- 
tained one deed from ,Toseph Rngland and ~vife,  Emily. Was Emily a 
daughter of R. R. C a r w e l l ?  .Ipparently not, because the deed executed 
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by these parties refer to the lands desvribed therein as "adjoining the 
land, old homeplace of Robert Carsmell." The other recorded deed exe- 
cuted by G. N. Carswell and nife,  Eliza, to Alexander Butler, offered by 
the defendants as a source of their title, recites that  i t  is for  a "one-sixth 
interest in the homeplace of Robert Carswell." While the unrecorded 
deed from J .  T. CJarswell ( a  son of Robert R. Carswell, according to the 
record) to AUesander Butler +imply purports to quitclaim all the right, 
title. and interest of J. T. Carswell in 32 acres of land, no evidence was 
offered to identify this tract of land as bc~ing a part  of the lands of Robert 
R. Carsn~ell or Angeline Carsyell. 

Furthern~ore,  n ere J. K. Butler and o t h ~ r s ,  who executed a conveyance 
to Julius and P. A. Butler (nhich  deed was offered as a link in the de- 
fendants' chain of title) the other heirs of ,'slexnndt~r But ler?  T h e  evi- 
dcnce discloses that Julius and Pink Butler were sons of Alexander Butler, 
but there is no eridence fro111 nhich  me can ascertain from x h a t  source 
J. K. Rutler and others obtained their interest, if any, in the land con- 
veyed. K n s  P. A. Butler and P ink  Butler one and the same person? I f  
so, how and when did he acquire the one-half intereqt in the land conveyed 
to Julius But ler?  The record is silent as to thic information. hforeover, 
the record is also silent a. to nhose widow Xinda Butler is, and how 
S e e l ~  Rutler Cody and others acquired an  interest, if any, in the land 
which they conveyed to Florence Ethel  Butler. 

I t  is true that  the decd fro111 J. I<. Butler and other< to ,Tnlius and 
P. A. Butler. and the deed from Xinda Butler. w dow, and others, to 
Florence Fthel  Butler, each contains the folloninq statement: "This 
being a tract of land conreged by R. It. Carswell to Angeline Carswell, 
tlwd dated 1866, Book G ,  page 219." Each of these deeds, however, 
doscribes the tract of land conveyed as containing 86 acres, more or less, 
u hile the deed from R. 11. C ' a r s d l  to Angeline Ca .\well dated in IS66 
and recorded in 1879, describes certain laud by metes and bounds, and 
then states, "containing 31 acres, more or less." L comparison of the 
d(wription in the deed from J .  T<. Butler and others to Julius and P. A. 
Butler, and from Minda Butler, n idon,  and other:, to Florence Ethel  
Rntler, with the  description contained in the deed from R. R. Carswell 
to  ilngeline C a r s ~ d ,  leads to the conclusion tlint the 31-acre tract de- 
scribed in the deed to ,\ngeline Carswell is included n ithin the description 
contained in the above deeds. I I o w e ~ e r ,  the evideice disclosed on the 
record does not support thc finding complained of herein to the effect tha t  
the defendants' title and each n t c s n e  conreyance t lerein embraces the 
same boundaries and lands specifically described in the separate answer 
of Florence Ethel  B i~ t l e r  and Roy Butler. Or  to p u ,  i t  another way, the 
evidence is not sufficient to support the finding that  the defendant Flor- 
ence Ethel  Butler ha. an unbroken chain of title to the 83 acres of land 
claimed by her back to 1866. 
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We will discuss exceptions Nos. 15  and 18 together. While the court 
found that  the defendants (Florence Ethel  Butler and Roy Butler) and 
their predecessors in title have been in the continuous and active posses- 
sion and occupancy of the premises described in their answer since 1866, 
under known and visible lines and boundaries, the possession is not found 
to have been either adverse or hostile. Moreover, we do not think the 
evidence as to adverse possession, with respect to the disputed area, is 
sufficient to have ripened title in Florence Ethel  Butler under color 
thereto or i n  any of her predecessors i n  title. K h a t  does the evidence 
disclose in this respect? ( 1 )  Whatever lands Alexander Butler purchased 
under the deeds dated in  1900 and 1901, ~vhich  deeds were offered in  evi- 
dence by the defendants to make out Florence Ethel  Butler's chain of 
title, he did not live on such premises more than two or three years, for 
he m o ~ e d  therefrom fifty years ago, according to the defendants' evidence 
adduced in the trial below. ( 2 )  There is no evidence that  any person 
claiming title to the premises under consideration, under color, ever 
resided thereon after .ilexander Butler moved therefrom until Roy Butler 
lived on it. ( 3 )  The only acts offered to show adverse possession were 
these: ( a )  Alexander Butler, for  ten or fifteen years, cut pine timber off 
of this land for shingle blocks, ''just a few a t  a time." But  there is no 
evidence that  he cut any shingle blocks in the disputed area. (b )  P ink 
Butler, who never lived on the premises while he held the paper title 
thereto, sold the timber thereon including the disputed area, in 1936. (c)  
Roy Butler and his wife sold the timber on the premises including the 
disputed area, in 1953. H e  testified that  he lived on the premises, but not 
in the disputed area, for two years (but  when is not stated), and that 
"since 1943 I cut  wood anywhere on the property tha t  I wanted to . . ." 
How much wood he cut, or how often he cut it, or from what part  of the 
premises he obtained i t  is not made to appear. 

Adverse possession means actual possession, with an  intent to hold 
solely for the possessor to the exclusion of others and is denoted by the 
exercise of acts of dominion over the land in making the ordinary use and 
taking the ordinary profits of which i t  is susceptible, such acts to be so 
repeated as to show that  they are done in the character of owner, and not 
merely as an  occasional trespasser. Price v. Whisnant, 236 X.C. 381, 
78 S.E. 2d 851 ; Perry v. illford, 226 S.C. 146, 33 S.E. 2d 665 ; Berry 7%. 

Coppersmith, 212 N.C. 50, 193 S.E. 3 ;  Alexander z.. Cedar Works, 177 
N.C. 137, 98 S.E. 312; Land Co. v. Floyd, 167 N.C. 686, 83 S.E. 687; 
Lockl~ar 1.. Sacage, 159 K.C. 236, 74 S.E. 347; Xonk v. Wilmington, 137 
N.C. 322, 49 S.E. 315; Wiiliams 11. Wallace, 78 N.C. 354; Bartlett v. 
Simmons, 49 S . C .  295; Loftin 7'. C'obb, 46 N.C. 406, 62 S m .  Dec. 173. 

The law with respect to title of a disputed area covered by a lappage in 
deeds, was stated b~ Sfnc,y, C. d., in Vance v. Guy, 224 N.C. 607, 31 S.E. 
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2d 766, i n  tlie following l a n g u r p e :  " I T h ~ r e  tlle tit le deeds of two rival 
c laimants  to land l a p  upon each othei., and nei ther  s i n  thc  actual  posses- 
<ion of a n y  of t l ~ c  land  covcred by  both deeds. the l aw adjudges the  posses- 
qion of the lappage to be i n  tlie one x l io  has  the better title," c i t ing Penn~y 
r l .  R a t f l e ,  191 N.C. 220, 131 S.E. 627. See also 1;ostic v. Blanton, 232 
S.C. 411, 61  S.E. 2d 413 ; l iThi fehocrrt  e. Grubbs, 932 N.C. 236, GO S.E. 
dd 1 0 1 ;  Otcnbcy 1 > .  I'(~i.li~~t~!l P r o p  r t m ,  222 S.C.  54, 2 1  S.E. 2d 900. 

Thc plaintiff is entitled to a lien- t r i a l  and  i t  is so ordcred. I n  the  mean- 
time. Florence Ethe l  Butler .  n.110 is a necessary p a r t y  to  this action, 
should be formally made  a p a r t y  defendant. 

N e x  trial.  

SAMTTEL 1,. LAWSON r .  LOUISE REKNETT. GUARDIAS AD LITEM FOR 

PEARL T. LAWSON. 

(Filed 7 April, 1 x 4 . )  

.I. Divorce and  Slimong # Z?- 
Dirorce on the grounds of two years' separation under G.S. 50-6 cannot 

be maintained ~vhen  the separation is due to the insanity or mental inca- 
pacity of defendant spoiise, the sole remedy in surh instance being under 
G.S. 50-5 ( 6 ) .  

2. Administrative Law # 6 
Where a statute provides n r111itl remedy, such rcmecly is exclusive. 

3. Divorce and  Alimony # 3e- 

While ordinarily a defendant wife may not atta>lc a deed of separation 
by cross-action in her husba~d ' s  snit for divorce, where tlie husband, in 
reply to the wife's cross-action for subsistence penrlins. the trial and subse- 
quent thereto, sets up n d e ~ d  of separation as a b a ~  to the cross-action, the 
court may allow defendant to amend so as  to allege that the deed of sepa- 
ration was invalid becnlise of her ~nental  incnpaeit:-. 

4. Husband a n d  Wife 12d (3) : Insane Persons 3 l G 3 I e n t a l  incapacity 
renders contract voidable bu t  not void. 

The mere fact that  a t  the time of the execution of the deed of separation 
the wife was mentally incompetent does not suppoit a jndgment declaring 
that the deed of separation is void, since in such circuinsta~lces the contract 
is ~ o i d a b l e  and shoul~l not be annulled unless t h ~  husband is unable to 
show that he was ignorant of the wife's incapacmity and had no notice 
thereof snfTicient to put a ~msonably  prudent p r r s < ~ n  upon inquiry, paid a 
fair and full consideration, took no unfair advantaze of the wife, and that 
the wife has not restored or is unable to restore t h ~  consideration or make 
adequate compensation therefor. 

APPEAL by plaintiff f rom G I L Y I I ,  J . ,  a t  October 'Term, 1953, of ROCIZ- 
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Civil action for absolute divorce of bonds of matrimony existing be- 
tween plaintiff and defendant on the ground of two years separation. 

The record discloses these facts : 
1. Plaintiff in his complaint filed 20 October, 1952, alleges, briefly 

stated: (1) That  he is and has bwn a resident of Rockingham County 
in North Carolina for more than six months next preceding the commence- 
ment of this action ; (2 )  that  he and defendant were l a ~ f u l l y  married to 
each other on 23 December, 1919, and to them four children were born, all 
of whom are more than 21 years of age;  ( 3 )  that they separated from 
each other on 20 October, 1950, and have lived separate and apar t  con- 
tinuonsly since that date,-the separation being for more than two years 
next preceding the commencement of this action, and (4)  that  defendant 
is not in the military service of the United States Gorernment. Upon 
these allegations plaintiff prays that he be granted an absolute divorce 
from defendant. 

2. On 5 Sovember. 1 9 3 ,  it being made to appear to the court by 
verified petition and motion of Louise Bennett, a daughter of defendant, 
that defendant Pearl  T. Lan eon n-as then mentally incompetent and had 
no general or testamentary gitardian within this State, the Clerk of Supe- 
rior Court thereupon finding Lonise Bennett to be a fit person therefor, 
appointed her guardian nd lilem for defendant. 

3. Thereafter on 7 h'owmber, 1952, defendant, through her guardian 
c~d liiem, filed answer to the complaint. .\nd in answer filed the allega- 
tions of the complaint nere  admitted, except those pertaining to separa- 
tion of plaintiff gnd defendant, and those were denied. 

Ilefendant. through her guardian ad l i f e m ,  for further answer, and by 
way of cros-action for alimony pendellfe lite and counsel fees, also 
averred, among other things not :low pertinent, that  she was a good and 
dutiful wife to plaintiff at all time;, and provided a home for him until 
on 01. about 20 Octoher, 1950, nhen she was forced out of the home occu- 
pied by them, and, due to hic treatment of her, she had become mentally 
incompetent. and did not Irnow the nature and consequences of her acts, 
and xvas induced to s i p  a deed of separation between her and plaintiff 
which was not fa i r  or reasonable to he r ;  and that she continues mentally 
ill. And she prays jitdgment (1 )  dismissing "complaint of plaintiff," 
( 2 )  awarding to her subsistence pending the trial and subsequent thereto. 
and (3) a ra rd ing  comlsel fees. 

Thereafter, on 20 Sovember, 1952, plaintiff, replying to defendant's 
further anslver and cross-action, as above set forth, in pertinent part, 
admits that  he and defendant \\-ere married and lived together until 
sometime prior to 20 October, 1950, on which date he and she entered 
into a final agreement or deed of separation, which he pleads as a full 
and complete bar to defendant's right to recorer on her cross-action. H e  
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also alleges '(that defendant is now and has always heen of sound mind" ; 
that  a t  the time of the execution of the said deed of separation defendant 
was of sound niind and understood thoroughly all matters in connection 
with said settlement, and accepted the same, and the terms of it,-and has 
not raised any question about the settlement until ihis action was insti- 
tuted. Thereupon plaintiff prays that  relief asked by defendant be 
denied, and that  he have the relief originally sought. 

Thereafter on 27 October, 1953, upon the enterin@ of the case for trial, 
and immediately preceding the selection of jury, defendant, over objection 
and exception by plaintiff, was allowed to amend her answer by adding a 
paragraph reading as follo~vs: "That a t  the time the deed of separation 
was executed by Pear l  T. Lawson on the 20th day of October, 1950, the 
said Pear l  T. Lawson was mentally ill and was mcntally incompetent to 
understand the consequences of her act and that  because of her mental 
illness her act of executing said deed of separation was null and void and 
is voidable and should be set aside by the court because of her mental 
incompetency." Thereupon, "defendant, as an  additional prayer for 
relief, prays that  said deed of separation be declarc,d null and void and 
be set aside by the court." 

Plaintiff on same day, without waiving or relirquishing any of his 
rights under this objection and exception to the order allowing the above 
amendment, filed reply, denying the averments of the above amendment, 
and saying that  he "reiterates and repeats and relicbs upon all the facts, 
circumstances and conditions, before, and a t  the timt of the execution and 
acknowledgement of said deed of separation," etc., "as fully set forth a t  
length under plaintiff's reply filed . . . 7 Koveml~er, 1952, in bar of 
defendant's rights in the premises and in  complete bar of defendant's right 
to set u p  and seek to declare and have said deed oi' separation declared 
null and void by the rourt and to h a ~ e  same set aside . . .," etc. 

Upon the tr ial  in the Superior Court, as disclosed l)y the ease on appeal. 
it was not controverted : (1 )  that  plaintiff and def ?ndant were married 
to each other on 19 December, 1919; (2 )  tha t  they lired together as hus- 
band and wife until 20 October, 1950, when a separation took place, and 
a deed of separation was signed by them; ( 3 )  that  thereafter they have 
lived separate and apart  from each o thw;  (4) that  both hare  resided in 
North Carolina more than e i s  months next prior to the institution of 
this action and the filing of complaint herein; and (5)  that the action 
was begun on 23 October, 1952, more than two years after the separation. 

The case on appeal also discloce.; that  plaintiff offered in evidence 
separation agreement entered into 20 October, 1950, between plaintiff and 
defendant, acknowledged and registered, and that  the tr ial  judge gave 
peremptory inptruction.; to  the jury in respect to each of the first three 
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ibsues hereinafter shown, and the record shows that  in accordance there- 
with those issues were answered in the affirmative. 

And the case on appeal further reveals that the battle before the jury 
was waged around the issue as to whether or not a t  the time of the sepa- 
ration and the signing of the deed of separation, the defendant had suffi- 
cient mental capacity to understand what she was engaged in doing, and 
the nature and consequences of her act. The tr ial  judge put the burden 
of this issue upon defendant, and so instructed the jury. 

All the evidence tends to show that  plaintiff and defendant enjoyed a 
happy home,--rearing four children to maturity, in wholesome Christian 
atmosphere, until defendant became emotional, nerrous and riolent some- 
time prior to  the year 1947. 

Plaintiff testified in his o n n  behalf, and offered testimony of many 
others. -And, under cross-examination, plaintiff said:  That  he had de- 
fendant examined by a local doctor, and by another a t  Winston-Salem, 
on ~vhose recommendation he took her to St .  Albans Sanitarium a t  Rad- 
ford, Virginia, where she was treated for two months; that  when she 
came home she appeared to be physically and mentally all right, but that 
same things again arose; that  a t  one time she left home and stayed away 
for two weeks, and when she came back she became violent and threat- 
ened h im;  that negotiations for separation agreement followed-culmi- 
nating in a deed of separation being signed by them on 20 October, 1950; 
and that  he has not been back since. Plaintiff also offered testimony 
bearing upon his contention that  defendant was mentally sound. 

On the other hand, testimony offered in behalf of defendant tends to  
show: That  defendant had become unmanageable when on 16 April, 
1948, she was taken hp plaintiff to the St. -1lbans Sanitarium; that  Dr. 
Morrow, of the medical staff there, told plaintiff v h a t  defendant's mental 
condition was,-he called it "maniac-depressi~e psychosis," for n-hich she 
v a s  g i ~ e n  electric shock treatment, a n J  was discharged from the Sani- 
tarium on 21 June,  1948 ; that  later she became deeply depre.sed,-requir- 
ing someone to stay with her, but she would not let her own children stay;  
that her conditioil became snch that  two of her children took her back to 
St .  Albans on 1 January,  1951, and she was kept there three months,- 
receiving electric treatment while there; that  she was then taken by her 
daughter to Greensboro, w h e ~ e  she mas m d e r  the care of a doctor, who 
also gave her electric shock treatment; that  on 4 June,  1953, the doctor 
sent her to Camp Rutner, at first as a voluntary patient. and on 30 July.  
1953, she n as changed to legal commitment under Chapter 122 of General 
Statutes, and that  she is still at Bntner. 

Deposition of I lr .  James K. Xorrow was offered by defendant. H e  
testified that  as a member of the medical staff of St. illbans Sanitarium 
at Radford, Virginia, he had occasion to examine Mrs. Lawson, the de- 
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fendant, on 16 -1pri1, 1943, a t  the sani tar i im wberfl she was treated from 
that  date to 21  June,  1913; that  the diagnosis in her case was maniac- 
tlepressire psychosis,-the illness was mental; that  a t  time of her dis- 
vharge on 21 June, 1948, her condition was considerably improved but 
the probability of fu ture  attacks is rather great in this disorder; tha t  he 
did not beliere that  she was a t  that  time in  a completely recovered con- 
dition; that  later, 1 January ,  1951, she was seen by him as a patient in a 
relapse of her previous condition; and a t  that  time on her readmission 
she was in a state of excitement again, but much w x s e  than before; that  
a t  this time electric shock was the principal treatment used; that  such 
ireatment is considered drastic and is used only in the treatment of severe 
mental disorders; that  "manic-depressive psychosi; is a type of mental 
ilisorder . . . characterized by periods of excitement or periods of depres- 
sion with recurrent episodes throughout life and r c ry  often with periods 
of normality between times"; that  i t  does not affect the individual's intel- 
ligence a t  all, but does affrct the emotions to such a 1 extent that a person 
might be either wildly excited or deeply depressed; and that  the judgment 
of a person with this disorder is badly affected. And the doctor, in 
r6sun16, sa id :  "I would not have a positire opinion as to whether her 
illness is incurable or ~ ~ h e t h e r  she will el-entually recover because of the 
nature of her illness; I would think that  the pros:?ect for a cure is not 
very good in  her particular case because the history seems to indicate that  
she had never reached a normal level between attaclrs." 

And Dr.  Jas.  Wilson Mnrdock, a medical practi5oner trained in psy- 
chiatry. admitted to he an  expert as such, as witness for defendant, testi- 
fied: That  on 4 June,  1053, Mrs. Lanson was adrzitted as a patient a t  
Butner ; that  a t  that  time she was "in a very excited condition,-a condi- 
tion v e  know as mania"; that  '(she was very irritable, showed a lot of 
hostility, very noisy"; that  her condition was known as maniacal-depres- 
sive psychosis; that  on this particular occasion she suffered from mania ; 
that  the symptoms of this mental illness is a fee ing of elation, great 
excitement, constant mo\ernc.nt, very often associzted with irritability, 
inability to sleep, and du r in r  the acute stages of the attack, because of 
the elation, judgrncnt is very severely impaired ; that  if a person is suffer- 
ing from that  mental illness in the acute stage ths  judgment would be 
Lrery defertiye because of the accompanying ernotio~lal condition; that  
they are very liable to make miztakes in judgmtmt in anything, any 
husiness matter, any matter affecting the general life. And the doctor 
stated that  he doesn't think Mrs. Lawson when suffe ihg  from one of these 
acute stages, would have sufficient mental capacity and understanding to 
understand the consequences of her act, that is when she is suffiering from 
rnania; and that  she has been maniac and excited the whole time she's 
heen in Bntner. 
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And there was testimony that  j i~s t  prior to and a t  the deed of separa- 
tion the defendant, Mrs. Lawson, did not have sufficient mental capacity 
to  understand what she was doing and to understand the nature and con- 
sequences of her act. 

These issues were submitted to, and answered by the jury as indicated: 
"1. T e r e  the plaintiff and defendant married to each other, as alleged 

in the complaint ? Answer : Yes. 
"2. H a s  the plaintiff been a resident of the State of North Carolina 

for six months next prior to the institution of this action and the filing of 
the complaint herein, as alleged in  the complaint? Answer: Yes. 

"3. Did the plaintiff and the defendant separate from each other and 
hare  they lived separate and apar t  from each other continuously for two 
years next prior to the institution of this action and the filing of the com- 
plaint herein ? Xnswer : Yes. 

('4. -It the time of the separation and the signing of the deed of sepa- 
ration, did the defendant have sufficient mental capacity to understand 
what she was engaged in doing and the nature and consequences of her 
ac t ?  Answer : No." 

Plaintiff tendered the first three issues, and excepted to the submission 
of the fourth. Exception No. 2. Plaintiff moved to set aside the verdict 
as to the fourth issue. Motion was denied. Exception No. 3. Plaintiff 
also tendered judgment for absolute divorce on the verdict as to the first 
three issues. T o  the refusal of the court to sign same, l la in tiff excepted. 
Exception No. 6. 

On the rerdict rendered, the trial court entered judgment: 
"1. That  the plaintiff's action for divorce be dismissed. 
' ( 2 .  That  the deed of separation hetween the parties referred to in  the 

pleadings be, and the same is hereby declared null and void, and it is 
ordered that the same be set aside. 

"3. That  the cost of this action be taxed by the Clerk and paid by the 
plaintiff." 

Plaintiff excepted to the signing of the judgment, and to the judgment 
itself (Exception KO.  5 ) )  and appeals t o  Supreme Court, and assigns 
error. 

W m .  Re id  Da l ton  071d A. D. Folqer,  Jr . ,  for p laint i f f ,  appel lant .  
B r o ~ c n ,  S c u r r y  4 ,lIr,Vichael for de fendan t ,  nppellee.  

W I ~ O R X E ,  J. The foremost question here is this : Where a spouse, 
the wife in the instant case, has snffered impairment of mind to such an  
extent that  she does not hare  sufficient mental capacity to understand 
what she is engaged in doing, and the nature and consequences of her act, 
may the other spouse, the hushand here, maintain an action against her 
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for divorce on the ground of t n o  years7 separatim, that  is, under the 
provisions of G.S. 50-61 The tr ial  judge held that  he did not have such 
right, and, upon careful consideration of the question, this Court affirms. 

I n  this connection, the General Asseinbly has seen fit to legislate specifi- 
cally and specially in respect to the granting of absolute divorce in all 
cases where a husband and wife have l i d  separate and apart  by reason 
of the incurable insanity of one of them, upon the petition of the same 
spouse. G.S. 50-5, subsection 6, as amended. 

Therefore, in keeping with well established principle the remedy pro- 
vided is exclusive. I n  B a r  dsso .  v. Stric7dand, 200 N.C. 630, 158 S.E. 
110, in opinion by Brogden ,  J., this Court said:  "'Che courts everp-here  
are in  accord upon the proposition that  if a valid statutory method of 
determining a disputed question hsls been established, such remedy so 
provided is exclusiue and n ~ u s t  be first resorted to and in the manner 
specified therein." This principle has been quoted and applied in many 
decisions of this Court, among nhich  a1.e these : Mazwell ,  Comr. ,  v. H i n s -  
dale,  207 S.C.  37, 175 8.E.  847; IZigshee 21. B r o g d w ,  209 N.C. 510, 184 
S.E. 24;  It-ilX.inson T .  B o o w z ~ r ,  217 N.C. 217, 7 S.E. 2d 491; R i d d i c k  v. 
Davis,  320 N.C. 130, 16  S.E. 2d 662; Tl'orley v. Pipes ,  229 N.C. 465, 
30 S.E. 2d 504. 

Hence, the jury having answered the fourth issue in the negative, and 
the provisions of O.S. 50-5 ( 6 )  not having been invoked, the tr ial  court 
properly held that  plaintiff rannot maintain an acl ion upon the grounds 
alleged in his complaint. 

Appellant, the plaintiff, also excepts to and assigns as error the ruling 
of the tr ial  court i n  permitting defrndant to amerd her further answer 
lo  plead affirmatively the invalidity of the separation agreement of 20 
October, 1950, by rraqon of her mental incompetency, as hereinabove set 
forth. 

As to this, ordinarily, such plea is not permitted in an  action for abso- 
lute divorce on the ground of two gears' separation J e n k i n s  v. J e n k i n s ,  
225 N.C. 681, 36 S.E. 2d 233. Biit here the pleadings present a different, 
and particular situation created by plaintiff. 

Defendant. ans~r-ering the complaint in respect :o the alleged separa- 
tion, sets u p  as a defense that  she was mentally incompetent. Thereupon 
plaintiff, in reply thereto, alleges that  the deed of separation of 20 Octo- 
ber, 1050, was a full and complete settlement between   la in tiff and de- 
fendant, and sets up  the deed of separation ('as a 'ull and complete bar 
to the defendant's right to recover on her cross-sction in  this cause." 
, h d  it was in answer thereto that  defendant, by permission of the court, 
was permitted t o  amend her answer. Under these circumstances the 
fourth issue was proper, and plaintiff har ing  initiated it, may not now 
complain. 
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However, the assignment of error based upon exception to the judgment 
is well taken. Carawan w. Clark,  219 N.C. 214, 13 S.E. 2d 237. The 
principle applied to the factual situation there is applicable to case in 
hand. Defendant here occupies the position of plaintiff there. And the 
Court in opinion by Barnhill, J., now C. J., had this to say: 

"A contract entered into by a person who is mentally incompetent is 
voidable and not void. . . . At the election of the incompetent and upon 
the return of the consideration and the restoration of the status quo, i t  
will be annulled by a court of equity. 

"Under certain conditions such a contract may be avoided by the 
incompetent even when he is unable to place the other party to the con- 
tract in statu quo, but the greater weight of authority supports the rule 
that where a contract with an insane person has been entered into in good 
faith. without fraud or im~osit ion.  for a fa i r  consideration. of which the 
incom~etent  has received the benefit, without notice of the infirmity, and " ,  

before an  adjudication of insanity, and has been executed in  whole or in 
part, i t  will not be set aside unless the parties can be restored to their 
original position. . . . 

"Thus. i n  a n  action to rescind a contract. as here. for that the daintiff  
was, at  the time, mentally incompctent, the plaintiff must show insanity 
or mental incompetency at  the time the contract was entered into. Upon 
such showing the contract will be annulled unless i t  is made to appear- 
the burden being on the defendant-that the defendant (1) was ignorant 
of the mental incapacity; (2)  had no notice thereof such as would put a 
reasonably prudent person upon inquiry;  ( 3 )  paid a fa i r  and full con- 
sideration; (4) took no unfair advantage of plaintiff; and (5) that  the 
plaintiff has not restored and is not able to  restore the consideration or to 
make adequate compensation therefor." 

Spplying these principles to case in hand : The verdict of the jury on 
the fourth issue establishes the mental incompetency of defendant a t  the 
time the deed of separation of 20 October, 1950, was entered into. Upon 
such showing the deed of separation will be annulled unless pIaintiff is 
able to carry the burden imposed upon him as indicated in the Carawan 
case, supra. 

Howerer, i n  the event it becomes necesarg  for the court to make an 
allowance for subsistence. the court should take into consideration the 
property receired by defendant under the deed of separation and now in 
her possession and unused for her past subsistence. 

Therefore, for these reasons, eTen though plaintiff, on the verdict ren- 
dered, is not entitled to a decree of divorce, the action will not be dis- 
missed, but wiII be retained for further proceedings as to right and justice 
appertains and the law pr01.d '1 es. 

Error  and remanded. 
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STATE v. EUGENE CASIPE. 

(Filed 7 April, 1934.) 

1. Constitutional Law 8 34a- 
Every person charged with crime has an absolute right to a trial before 

a n  impartial judge and a n  unprejudiced jury in an atmosphere of judicial 
calm. 

2. Criminal Law 98 51, 63d: Trial § l& 
I t  is the duty of the judge alone to decide the legal questions presented 

a t  the trial, and to instruct the jury as to the law arising on the evidence 
given in the case. 

3. Criminal Law § 61: Trial § l9-- 

I t  is the task of the jury alone to determine the facts of the case from 
the evidence adduced. 

4. Criminal Law § 60d : Trial 8 6 : Jury 8 4- 

The judge is forbidden to convey to the jury in any way a t  any stage of 
the trial his opinion on the facts involved in the case, and the trial begins 
within the purview of this rule when the prospective jurors are  called to be 
esamined touching their fitness to serre  on the trial j u r ~ .  G.S. 1-180. 

5. Same-- 
Whether the conduct or the language of the judge amounts to an expres- 

sion of his opinion on the facts is to be determined by its probable meaning 
to the jury, and not the motive of the judge. 

6. Same-- 
Where the court, in interrogating prospective jurors in regard to their 

scruples against capital punishment, refers to several celebrated cases and 
asks them, in the presence of those immediately tl ereafter impaneled to 
try the case, whether they mould not render a verdict calling for the death 
sentence in such cases, defendant must be awarded a new trial notwith- 
standing that  the court thereafter cautions them that he did not mean to 
compare the case a t  issue with the other cases. 

7. Criminal Law § 81c (7)- 
Error committed by the court in inadvertently espressing an opinion on 

the facts is virtually impossible to cure, and certainly is not rendered 
harmless by a statement of the court that  if any jwor  had the impression 
that the court had expressed such an opinion the court would release him 
from the jury. 

I X D I C ~ ~ E K T  charging the  prisoner Eugene Canipe wi th  the  first degree 
murder  of his  wife  Delores H s ~ n r i c k  Canipe  t r ied by Pless, J., and  a jury,  
af; the  J a n u a r y  Term,  1054, of CLEVELAN~.  

T h e  t r i a l  j u r y  mas chosen f r o m  the  regular  panel and  a special yenire. 
Af te r  one of the t r i a l  jurors  had  been selected and  sworn, George L. 

Willis, a prospective juror, stated o n  his ,~*oir dire t h a t  he  had  conscien- 
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tious scruples against capital punishment, and was challenged by the 
State for cause. Before allowing the challenge, the trial judge had this 
colloquy with willis in the presence of the tr ial  juror and the other 
prospective juror5 : 

"Q. You do not think the death penalty ought to be inflicted for any 
crime under any conditions? A. I will not say that. 

"Q. I t  is not what you prefer. The law says there are four offenses for 
which the penalty shall be death. Vould  you find him guilty of the 
charge of first degree murder when it meant that he would be put to 
death? A. 1 am afraid to say. 

"Q. You told the Solicitor that  your religion was against it, and you 
tell me that  you cannot say that  you are againrt i t ;  would you be ~ ~ i l l i n g  
to follow the law of your Sta te?  A. Yes, Sir. 

"Q. ,\nd if you found tlie defendant to be guilty of first degree murder. 
would you render that  verdict? *I. I f  that  would be the law, and if I 
agreed I would hare  to do it, bu t  it  would still be against my religion. 

"Q. Would you feel that  you had been guilty of doing something wrong 
yourself if you voted for i t ?  -1. i\ccording to the Bible, I w o ~ ~ l d .  

.'Q. Did you rrad ahout the Greenlease (lase? -1. Yes, Sir. 
"Q. Do you think they ought not to hax-e been put to death? -1. I did 

not take any thought as to that. 
('Q. You are not saying this just to pt7t off tlie jury, are you?  A. S o ,  

Sir." 
After three of the tr ial  jnrors had been selected and sworn, Xrs .  Zella 

Blanche Gantt, a prospecti~e juror, s t a t ~ t l  on her roir dire that she had 
conscientious w x p l e s  against capital puniqhment, and was challenged 
by the State for cause. Before allowing the challenge, the trial judge 
had this colloqug n it11 Mrs. Gantt in the presence of the three trial jurors 
and the other prospectire jurors : 

"Q. Are YOU agaiuqt capital punishnlent in every case? A. Yes. 
"Q. I 'm not comparing that case with thiq one, but do you mean to 

say that you mould not hare  put tlie defendants to death in the Green- 
lease kidnapping caw that happened lately where they had planned to 
kill the child and had dug his grave before kidnapping h im?  -1. I 
wouldn't be in favor cf capital punishment there. 

"Q. T h a t  about this case that  happened in Germany during the war 
where a German officer lined up 50 .hierican boys facing the wall and 
shot them in the back in cold blood1 The officer was tried after the war 
and given the death sentence. Could you hare  participated in such a 
verdict? Do you mean to say that you wouldn't give him death? A. 
I wouldn't. 
"9. What punishnient would you g i ~ e  in such a case? A. I think life 

imprisonment would be a more severe punishment." 
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After three of the tr ial  iurors had heen selected and sworn. Miss Eva  
P. Moore, a prospective juror, stated on her voir dire tha t  she had con- 
scientious scruples against capital punishment, and was challenged by 
the State for cause. Before allowing the challenge, the tr ial  judge had 
this colloquy with Miss Moore in the presence of the three trial jurors 
and the other prospective jurors : 

"Q. You have told the Solicitor you did not helieve this defendant 
should be put  to death. I s  that  because you do not believe in  capital 
punishment, or  because you do not think he is gui l ty?  A. Yes, Sir ,  he's 
guilty because he said he was, but I don't think he should pay for i t  
with his life. 

"Q. Do you think that  you would be committing ,i wrong to participate 
in a verdict tha t  would result in the death sentence for this defendant 
regardless of what the evidence i s ?  A. I think hch should have punish- 
ment meted out to him, but I think i t  wrong to take life under those 

After seven of the tr ial  jurors had been selected and sworn. David 
Dellavy, a prospective juror, stated on his voir dire that  he had conscien- 
tious scruples against capital punishment, and was challenged by the 
State for cause. Before allowing the challenge, th: t r ial  judge had this 
cwlloquy with Dellavy in  the presence of the sever tr ial  jur& and the 
other prospective jurors : 

"Q. You do not believe in capital punishment in the Greenlease case? 
A. They play up a lot of stuff and pnt in a lot of stuff in there." 

After the twelre trial jurors were selected and sqorn,  but before they 
were impaneled, the tr ial  judge made this ~ t a t emen t  to them : "Gentlemen 
of the Ju ry .  I n  order to t ~ t  the sincerity of the st ltements made by the 
jurors as they came to be questioned, I have asked questions as to the 
extent of their belief. and mentioned the Greenlease case and the case of 
the murderers of the 50 rimericans in  Germany. I do not have any idea 
that  anybody could possibly believe that  the court was comparing the 
Greenlease case and the case of the murder of the American soldiers with 
this case. I do not know anything as to the facts in this case; but in 
rlrdcr to be sure that  the defendant has not been i~reiudiced because of 

> u 

those qnwtionq, I ron ld  like for you to let rile know now if anyone on the 
jury got the impression that  the court was compa-ing this ease to any 
other caw. The defendant is entitled to a jury IT th no prejudice, and 
the mere fact that  he is charged with a riolation of the law which, under 
certain circumstances, IT-oultl (require that he) be put to death, doesn't 
mean that  his case is to be cornvaretl. Let me kncw that  now so I can 
r c l e ~ s e  you from ccrving on this jury." 

The twelve trial jurors remained silent. and wrre thereupon impaneled 
to t ry  the came. 
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Both sides offered evidence. The trial judge charged the jury that  i t  
could return one of these verdicts: (1) guilty of murder in the first 
degree; (2 )  guilty of murder i n  the first degree with recommendation 
that the punishmrrit be impri3onment for life in the State's prison; ( 3 )  
guilty of murder in the second degree; (4) guilty of manslaughter; or 
(5 )  not guilty. 

The jury returned a verdict finding the prisoner guilty of murder in 
the first degree, but did not recommend that  his punishment should be 
imprisonment for life in the State's prison. The trial judge entered 
judgment that  the prisoncr sufr'er death by the administration of lethal 
gas, and the prisoner excepted and appealed, assigning errors. 

Attome?/-General  Xc i l lu l lnn  ond  Assis tant  At torney-General  Bruton  
for the  f i tate.  

H o r n  B W e s t  a n d  A. 1. Pozt~ell  for the  prisoner. 

ERVIK, J. Every person chargcd with crime has an  absolute right to 
a fa i r  trial. Bv this it is meant that he is entitled to a trial before an  
impartial judge and an  unprejudiced jury in an atmosphere of judicial 
calm. X. v. C n r f e r ,  283 S . C .  B E 1 ,  65 S.E. 2d 9. 

We are confronted a t  the threshold of this appeal by the assignments 
of error which assert, in essence, that the able and just presiding judge 
unintentionally impaired the fundanieiital right of the prisoner to have 
his cause determined by an  unprejudiced jury in an  atmosphere of judi- 
cial calm by the questions he put during the selection of the jury to pros- 
pective jurors who professed conscientious scruples against capital pun- 
ishment. The question3 were askcd in the hearing of the twelve jurors 
who were immediately impaneled to pass between the State and the 
r~risoner nuon his life and death. 

The founders of our legal system intended that the right of trial by 
jury should be a r i ta l  force rather than an empty form in the administra- 
tion of justice. They realized that this could not be if the tr ial  jury 
should become a mere unthinking echo of the judge's mill. T o  forestall 
such eventuality, they clearly demarcated the respective functions of the 
judge and the jury in  both civil and criminal trials in a familiar statute, 
which was enacted in 1796, and which originally bore this caption: "An 
act to secure the impartiality of tr ial  by jury, and to direct the conduct 
of judges in charges to  the petit jury." Potter's Revisal, Vol. 1, Ch. 452. 
This statute, which now appears as G.S. 1-180, establishes these basic 
propositions: (1) That  it is the duty of the judge alone to decide the 
legal questions presented a t  the trial, and to instruct the jury as to the 
law arising on the evidence given in the case; (2)  that  i t  is the task of 
the jury alone to determine the facts of the case from the evidence ad- 



64 I N  T H E  S U P R E M E  COUR?. [240 

STATE 2.. CASIPC. 

duced; and (3 )  that  "no jndge, in giving a charge to the petit jury, . . . 
shall gire an  opinion whether a fact is fully or suRiciently proven, that  
being the true office and province of the jury." This statute is designed 
to make effectual the right of every litigant to h a w  his cause considered 
with the "cold neutrality of the impartial judge" and the equally unbiased 
mind of a properly instructed jury. I n  re  W i l l  of G a r t l e t t ,  235 N.C. 489, 
70 S.E. 2d 482. 

Although the statute refers in terms to the c h a y e ,  it has always been 
construed to forbid the judge to coxvey to the trial jury in any way a t  
any stage of the trial his opinion on the facts i nvo l~ed  in the case. In re  
1T7i11 of B a ~ * f l e f f ,  s u p r a ;  S. I:. G ibson ,  233 N.C. 691, 65 S.E. 2d 508; S. v. 
Sinrpaon,  233 AT.C. 438, 64 S.E. 2d 565; S. 1 % .  i l lrhTeil ,  231 N.C. 666, 
5S S.E. 2d 366; B a i l e y  I . .  H a y m a n ,  220 N.C. 402, 17 S.E. 2d 520; S. v. 
Oakle! j ,  210 K.C. 206, 186 S.E. 244; S. c. B r y a n t ,  180 N.C. 112, 126 
S.E. 107; X o r r i s  T .  X r a n z e r ,  182 K.C. 87, 108 S..E. 381; S.  v. Rogers ,  
173 X.C. 75.3, 91 S.E. 854, L.R.A. 191iE,  857; S. v. C o o k ,  162 K.C. 586, 
77 S.E. 759 ; P a r k  v. E'oltm, 156 S.C. 228, 72 S.E. 309 ; S. v. Swinlc, 151 
N.C. 726, 66 S.E. 415. 19  Ann. Cas. 422; TVi fher s  I > .  L a n e ,  144 N.C. 184, 
56 S.E. 855; A'. C. D a v i s ,  136 S . C .  568, 49 S.E. 1612; X a r c o r n  v. Adarns ,  
122 N.C. 222, 29 S.E. 333; 8. 7%. B r o u n i n g ,  78 N.C. 555. 

The tr ial  of a case begins within t h ~  purview of the statute when the 
prospective jurors are called to he exaniinril toiicl~inr their fitness to cerre 
on the tr ial  jury. Lipscornb v. S t n t e ,  76 Miss. 223 25 So. 158; S t a t e  e. 
Y e a l ,  350 Xo. 1002, 169 S.MT. 2d 686; S i m m o n s  v. S t a t e ,  4 Okl. Cr. 490, 
114 P. 752. This being so. i t  is a riolation of the statute for the judge to 
communicate his opinion on the facts in the case to the tr ial  jury by his 
remarks or questions to prospective jurors during the selection of the trial 
jury. S t a t e  v. Diecllvzan,  5s  Noat .  13, 190 P. 11'-; S t a t e  1). F e r g u ~ o n ,  
48 S.D. 3P6, 20-1 N . R .  652. See. also, in this connection: U a n u e l  v. 
U n i t e d  ,Yinfcs,  254 F.  272; P e o p l e  I . .  W i l s o n ,  334 111. 412. 166 N.E. 40;  
S f a t e  v. S m i t h ,  216 La. 1041, 45 So. 2d 617; Pheni; ,ee  2;. S f a t e ,  180 Misb. 
746, 178 So. 579. 

The judge occupies an exalted station, find j~ i rors  entertain a profound 
reqpect for his opinion. 8. 2'. C'ar fer .  supra .  ,is a consequence, the judge 
prejudices a party or his cau.e in the minds of the trial jurors whenever 
he violates the statute b expressing an adverse opinion on the facts. 
When this occurs, i t  is r ir tually impossible for the judge to  remove the 
prejudicial impression from the minds of the trial jurors by anything 
which he map  afterwards say to them by ~ a y  of atonement or explanation. 
R. 2'. C a n f r e l l ,  230 S . C .  46. 51 S.E. 2d 8 8 i ;  T h o ~ n p s o n  v. J n q e l ,  214 S.C. 
3. 197 S.F. 618; S. v. I l ' i ~ l ck l e r ,  210 N.C. 556, 187 S.E. 792; 8. T. 
(3aX lc~1 ,  supm; S. v. Hr?/ant,  s u p r a ;  S .  1 . .  T I a r t ,  186 S . C .  582, 120 S.E. 
345 ; Xorri-7 tc. X r n m e r ,  s7rpr.a ; 8. v. R o q e r s ,  supra  : Btrnk  v. N c A r t h u r ,  
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168 K.C. 48, 84 S.E. 39; Bpeed v. Perry, 167 N.C. 122, 83 S.E. 176;  S. v. 
Harris, 166 N.C. 243, 80 S.E. 1067; S. v. Cook, supra; Withers v. Lane, 
supra; S .  v.  Caveness, 78 X.C. 484; 8. v.  Dick, 60 N.C. 440. 

Whether the conduct or the language of the judge amounts to an  ex- 
preasion of his opinion on the facts is to be determined by its probable 
meaning to the jury, and not by the motive of the judge. S. v. Oakley, 
supra; S. v. Br?/nnt, supra; ,lIo~.ris 1 ) .  X m m e r ,  suprn; S .  1 ' .  O w ~ b y ,  146 
N.C. 677, 61 S.E. 630. 

The law imposed upon the trial jury alone the function of determining 
the factual issue whether the prisoner was guilty of murder i n  the first 
degree. The law likewise imposed upon the tr ial  jury alone the function 
of deciding whether it should exercise its discretionary power to fix the 
punishment of the prisoner a t  life imprisonment rather than death in  the 
event it found him guilty of murder in the first degree. G.S. 14-17. 

When the able and just presiding judge propounded his questions to 
the prospective jurors who professed conxientious scruples against capi- 
tal punishment, he did not intend to influence the jury  in the discharge of 
either of these functions by an  expression of his opinion on the facts 
involved in  the case. H e  was actuated by a salutary motire. H e  was 
endeavoring to ascertain the validity and the strength of the scruples pro- 
fessed by the prospective jurors with the sole object of determining 
whether they could approach the issue of capital punishment with the 
proper attitude. 

Bu t  when his questions are rcncl in the light of their prohable meaning 
to  the twelve persons who were immediately impaneled to serve as tr ial  
jurors, it  is apparent that  in legal contemplation the presiding judge 
inad~er tent ly  over-stepped his self-appointed bounds and unintentionally 
expressed an  opinion on the facts adverse to the prisoner. This is true 
because the questions had a logical tendency to implant in the minds of 
the trial jurors the convictions that  the presiding judge believed that  the 
prisoner had killed his wife in an atrocioui manner, that  the prisoner was 
guilty of murder in the first degree, and that the prisoner ought to suffer 
death for his crime. 

The Attorney-General contends, howercr, that  the presiding judge made 
an  explanatory statement just before the impanelment of the trial jury 
in which he offered to  excuse from service on that body any of the trial 
jurors who might have been prejudiced against the prisoner by his ques- 
tions, that  none of the tr ial  jurors accepted the offer, and that  the non- 
acceptance of the offer by the trial jurors shows that  the explanatory 
statement of the presiding judge removed from their minds any prejudi- 
cial impressions created by any expression of hie opinion on the facts 
emhodied in his questions. 
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We would be unable to accept as valid the Attorney-General's conten- 
tion even if we were a t  liberty to ignore the numerous decisions holding 
that  it is virtually impossible to erase from the minds of jurors prejudi- 
cial inlpressions resulting from the expre.sion by the tr ial  judge of his 
opinion on the facts. The  Attorney-General overlooks the significant 
circumstance that  the offer of the presiding judge was conditional and not 
absolute. When his explanatory staternent is read aright, i t  appears that  
he offered to release prejudiced persons from serrire on the tr ial  jury if, 
ilnd only if, they first met two conditions. The lirst condition was, in 
essence, that  they should make a confession in open court that their minds 
were prejudiced against the prisoner, and the secsnd condition was, in 
substance, that  they should make an  accusation in open court that  the 
presiding judge himself had instilled the prejudice in their minds. Each 
condition was sufficient in itself to deter the trial jurors from accepting 
the offer. 

F o r  the reasons giren, we are compc1lled to sustain the assignments of 
error under scrutiny. This necesitates a new t r i i l ,  and renders i t  un- 
necessary for us to discuss the remaining assignments of error. We deem 
it advisable to note, howe~er ,  that we have ~xamined  the remaining assign- 
ments of error with care, and  ha^ e found them to be untenable. 

New trial. 

S .  P. HALL v. W. D. ODOJI, E. R. EVSXS ASD W. J[. ODOJI, TRADIKG   NU 

Doma BrTs l s~ss  as FARMERS IROK WAREHOUSE. 

(Filed 7 April, 19J4.) 
1. Agriculture 3 la- 

The landlord's lien for rent attaches to the entile crop until the rent is 
paid regardless of whether the relationphip is that of landlord and tellant 
or that of owner and cropper. 

2. Same- 
The landlord's lien for rent in agricultural tellancies exists solely by 

virtue of statute in this State, and the statute itself' gives notice thereof i o  
that no registration or written instruiuellt is required or contemplated. 

3. Agriculture a Sd- 

Where the rent is payable in a fisetl amount of money, the tenant owns 
the crop subject to the landlord's lien for rent and lias the right to sell, but 
the purchaser takes subject to the landlord's lien, and when the crop is sold 
on the floor of a tobacco warehouse, the warehouseman, as selling agent, 
deals with the crop with statutory notice of the lien and mag be held 
accountable by the landlord on the basis of money had and received up to 
the balance due as rent. 
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4. Same: Estoppel 8 l l b  
A landlord mag waive his lien for rents by agreement, express or implied, 

or may be estopped from asserting his lien by acts and conduct constitut- 
ing the tenant his agent to sell the crop for their joint benefit and account 
to the landlord for  his share out of the proceeds of sale. Such waiver or 
estoppel is an affirmatire defense which the purchaser must plead with 
certainty and particularity, and establish by the greater weight of the 
evidence. 

5. S a m e  
In accordance with the citstom in a county, Quota marketing card was 

issued in the name of the tenant alone as  the "operator" ( 7  Code of Fed- 
eral Regulations, secs. 725-230, c t  s e g . ) .  There was no evidence that  the 
landlord procured the card to be so issued or participated in any way in 
its issuance. Rclrl: In  the landlord's action against the warehousemen to 
recover the amount of his lien for rents 011 tobacco sold by the tenant and 
collected for by the tenant n-ithont accounting to the landlord, plaintiff's 
evidence being sufficient to make out a prima fac ie  care, and the undisputed 
evidence being insufiicient to establish the defense of waiver or estoppel 
as n matter of law, nonsuit n n s  error. 

APPRAL Ey plaintiff f rom IIn71, Spec ia l  Judge, December Term, 1953, 
of HERTFOKD. 

Civil action by  plaintiff, a landlord, to  recover f rom the defendants, 
operators of a tobacco sales n-arehoxse, a balance of $209.15, alleged to 
be due as rent  by  one Thomas Booker.  lai in tiff's tenant ,  on account of 
t h e  defendants' purchase f rom Booker of tobacco raised h y  h i m  on  plain- 
tiff's f a r m  and the payment  to Booker by the defendants of the purchase 
price thereof, to wit,  $220.06, no p a r t  of v h i c h  was paid by  Booker to 
the plaintiff. 

The  rental  contract between the  plaintiff and Booker was f o r  the  year 
1951, the agreed rental  was $500.00; and the plaintiff's cause of action is 
~ r e d i c a t e d  upon his  landlord's lien. T h e  plaintiff alleges t h a t  upon such 
sale the defendants became indebted to h i m  as  lienholder f o r  the purchase 
price u p  to the balance due on rent.  I t  is fu r ther  alleged t h a t  n o  portion 
of the crop remains f rom which the plaintiff can collect the  balance of 
$209.15. 

The  defendants admi t  t h a t  on 2 1  Alugust,  1951, they sold a t  auction 
tobacco placed on their  warehome floor by Booker ; t h a t  t h e  sale price was 
$223.96; and tha t  the defendants deducted warehouse charges of $7.51 
and paid the net  amount  of $216.45 b p  check to Booker. Otherwise. the  
mater ial  allegations of the  complaint  a r e  denied. 

The  defendants fu r ther  allege, a3 a plea i n  bar ,  tha t  Booker exhibited 
the  quota market ing card. K O .  C-459801, issued f o r  f a r m  #80, hp t h e  
Her t ford  County P.M.Ll. office, T i n t o n ,  X. C., i n  the name of Thomas 
Booker, and tha t  the plaintiff "by permit t ing the said market ing card to 
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be issued in the name of Thomas R o o k ~ ~ r ,  placed him in position to pro- 
duce i t  as his credentials for tlie receipt of the purchaqe price of said 
tobacco and that plaintiff thereby consented to the p a p e n t  by the said 
defendant to the said Thomas Ilooker and thereby naived his lien, if any 
he had, and therefore the plaintiff if estopped and is thereby barred from 
asserting or claiming any lien or interrct in same." 

At the close of all the eviclrnce the trial judge allowed the defendant,' 
nlotion for judgment of inr-oluntnq uonsuit and dismissed the action. 
I'laintiff appealed. 

TTpon appeal, plaintiff assigns errors addressed to rulings of the trial 
judge relating to tlle adrni~rion and rsclusion of evidence and to the jutlg- 
merit of inroluntary nonsuit. 

~ ~ I T T ,  J. 'The landlord's lien on crops for t h  payment of rent in 
agricultural tenancies is a statutory lien. The E l  glisll l a n  of distress 
and sale for nonpayment of rent did not become a part  of tlie law of thiq 
State. Dalqle ish  2'. C r a w l y ,  1 N.0. 249. Cnt i l  sreated by statutp, a 
landlord had no lien on the crop of hi. tcnant for the payment of rent. 
H e  (the lessor) stood on "no better footi:lg" than other creditor, of the 
lmsee. D e a r e r  11. Rice, 20 X.C. 367; I / o r~ . l nnd  I ) .  Irorlair,, 10s N.C. 567. 
13 S.E. 173 ;  R c ~ p o l d s  1 % .  'l'nyior., 144 K.C. 165, 56 S.E. S i l .  

Superseding prior statutes, the Landlord and Tenant , k t  of 1876-7 
(1876-7, C'h. 2q3) was enacted; and, except in respeczt of matters not rele- 
r a n t  here, this statute has continued in effect n ithout modification, being 
G.S. 42-15 and providing, in pertinent l ~ a r t ,  as follom : 

"When landq are rented or leased by agreement, written or oral, for 
agricultural pnrposes, or are cultiratecl by a cropper, unless otherwise 
agreed betwern the parties to the lease or agreenlent, any and all crops 
raised on said land; shall be deernrd and held to bcb rested in possession 
of the lessor or his aqsign. a t  all time., until the rents for said lands are 
paid and until all the qtipulations contained in the kase  or agreement are 
performed, or damages in lieu thereof paid to the l e s ~ o r  or his acsigns, 
and until said party or his a.qsigns is paid for all adlrancements made and 
expenses incurred in making and saving said crops. . . . 

"This lien shall be preferred to all other liens, and the lessor or his 
assigns is entitled, against the lessee or cropper, or the assigns of either. 
who removes the crop or any part  thereof from tlle lands without the 
consent of the lessor or hi< acsigns, or against any other person n ho may 
get possession of said crop or any part  thereof, to the remedies given in 
an action upon a c la i~n for delivery of personal property." 
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I1arriso.n v. Ricks, 71 K.C. 7, was decided in 1874; and in that case 
Justice Ilocln~an gives a clear analysis of the rules for determining 
whether under the special terms of various rental contracts the relation- 
ship created is that  of landlord-tenant or  that  of owner-cropper. While 
difficulties often arise in making a determination as to the appropriate 
classification ~vhen  the rent to be paid is a specified share of the crop, no 
difficulty is encountered when the rent is a fixed amount of money. As 
stated by Rodman, J.: "If the occupier is to pay a money rent, the title 
to the crop must necessarily be in him in order that  he may convert it  
into money. He  is, therefore, strictly a tenant." 

I n  l fc~rrison c. Ricks, supra, the rental contract was held to create the 
landlord-tenant relationship, albeit the rent to be paid was specified to be 
one-half of the crop. The tenant conveyed the crop to  the plaintiff 
Harrison as secu~sity for advancements. The defendant (landlord) seized 
the crop, asserting the priority of his landlord's lien and alleging that  the 
tenant had no right to convey the crop to the plaintiff. I t  was held : first, 
that  the tenant was the owner of the crop and had the right to convey it 
subject to the lien, if any, of the landlord; and second, the landlord had 
no lien since under the Llct of 1668-9, Ch. 64, then applicable, a written 
rental contract was a prerequisite to a landlord's lien. The Act of 1876-7 
eliminated the necessity for a written rental contract as a prerequisite to 
a landlord'- a 1' ien. 

The Act of 1876-7 (G.S. 42-15) gives the landlord a preferred lien on 
the entire crop, regardless of whether the relationship is that of landlord- 
tenant or that  of owner-cropper, u n f i l  the rent is paid. The statute vests 
the possession of the crop in  the landlord ; and, under this right of posses- 
sion, he has the right to use force, if necessary, to prerent unauthorized 
removal by the tenant. S.  Y. Austin, 123 S . C .  749, 31 S.E. 731. More- 
over, if the tenant, without the consent of the landlord, willfully removes 
the crop without gir ing fire days' notice of removal, before satisfying the 
landlord's lien, he is guilty of a misdemeanor. G.S. 42-22. I n  such case, 
the tenant is liable both cirilly and criminally; for the constructive pos- 
session of the crop is in the landlord. Jordan 1.. Bryan, 103 S . C .  59, 
9 S.E. 135. 

The landlord's lien exists by virtue of the statute. G.S. 42-18. SO 
written instrument is required or. contemplated. The registration acts, 
which apply only to written instruments capable of registration, have no 
significance relative to a landlord's lien. See Spence v. Pottery Co., 185 
N.C. 218, 117 S.R. 32. The statute itself gives notice to all the world of 
the law relative to a landlord' s 1' ]en. 

While not always expressly stated, it is implicit throughout the many 
decisions of this Court that  the landlord's lien remains intact until the 
rent is paid and all who deal with a tenant with reference to the crop are 
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charged with notice thereof. Helcher v. Crrirnsley, 88 N.C. 85; Sugg 2.. 

Pnrrar ,  107 N.C. 123,12 S.E. 236;  White c. Boyd, 1'24 X.C. 177, 32 S.E. 
495; Burwell u. Warei~ouse Co., 172 K.C. 79, 89 S E. 1064; Rhodes v. 
Ferfilizer Co., 220 N.C. 21, I 6  S.E. 2d 40s; ,ldam.i u. Warehouse, 230 
N.Ci. 704, 55 S.E. 2d 331. As stated by n v f i n ,  J., in Belcher 21. Grimsley, 
supra: "Nothing short of an  actual payment or a complete satisfaction 
of the lessor's demands, meets the words of the statute or will serve to 
determine his lien, or title. Neither can the fact that  the defendants had 
no notice of the plaintiff's claim a t  all impair it, in the absence of any 
suggestion of fraud on his part. I t  is a question of title, and the tenant 
can convey no Fetter right to the property than he himself was possessed 
of. The principle of caz>eat empfor applies with full force to the case." 

The result is that  the tenant, who owns the crop subject to the land- 
lord's rights and lien, has the right to sell the crop b~ t in the same plight 
in which he holds it, z.e., the purchaser from the tenant takes subject to 
the landlord's lien and, where the crop remains on the land, the purchaser 
can remove the crop only by consent of the landlord until the rent is paid. 
A purchaser from the tenant, or an  auction sales warehouse selling as his 
agent, is dealing with a crop with statutory notice of the lien outstanding 
thereon. Therefore, nothing else appearing, if the d1:fendants purchased 
the tobacco from Booker, or sold the tohacco as agents for Booker, and 
paid Booker therefor, without reqard to the landlord's lien of the plain- 
tif'f, they ~ r o u l d  be accountable to the plaintiff on the basis of money had 
and received for the proceeds of sale up  to the balance due as rent. White 
1 % .  Boyd, supra. 

I t  i~ not to be understood that  a landlord cannot bj. agreement, express 
or iniplicd, \mire  his lien. or by his acts and conduvt be estopped from 
asserting his lien. Without undertaking to mark out what nould consti- 
tute a ~ r a i v e r  or an  estoppel, for such map occur in  a variety of Kays, the 
gict of such affirmatire defense is allegation and proof of such facts and 
circumstances as will establish the proposition that  the landlord in effect 
constituted the tenant his agent to sell the crop for f h 4 r  j o in t  bencfit and 
accdomt to the landlord for his share out of the procesds of sale. 

I t  eliould he borne in mind that  r e  arc considering now an affirmative 
tkfensc which must be pleatled wit11 certainty and par1 icularitg and estab- 
lisbccl by the greater might  of the evidence. Porter 1 % .  Armstrong ,  131  
N.Ci. 4.2'7, 46 S.E. 907:  X c T n t o J ~  S.C.P.&P., p. 481, ,ec. 461. 

The only fact pleaded by the defendants here as a plea in bar is that  
thc quota marketing card, relating to the f a rm rented by the plaintiff to 
Booker, was issued to Booker, to the knowledge of the plaintiff, and that  
this enabled Booker to effectuate the sale in compliance with the Federal 
Act and regulations thereunder. 
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The procedure for marketing flue-cured tobacco under the Act of Con- 
gress and the market quota regulations adopted by the U. S. Department 
of Agriculture is set forth clearly by Barnhill, J. (now C. J . ) ,  i n  A d a m s  
v. Warehouse,  supra.  Certain of the regulations fo r  marketing year 
1951-52 ( 7  Code of Federal liegulations, secs. 725-230, et seq.) are perti- 
nent here. 

Sec. 725.231 (1) provide. : " 'Operator' means the person who is in 
charge of the supervision and conduct of the farming operations on the 
entire farm." 

Sec. 725.231 (0) provides : " 'Producer' means a person who, as owner, 
landlord, tenant, sharecropper, or laborer is entitled to share in  the 
tobacco available for marketing from the f a rm or in  the proceeds thereof." 

Sec. 725.238 provides : "Rights of producers in marketing cards. Each 
producer having a share in  the tobacco available for marketing from a 
farm shall be entitled to the use of the marketing card issued for the 
farm for marketing his proportionate share." 

Thus, i t  appears that  a landlord or owner of the f a rm who is entitled 
to a share in the tobacco available for marketing is entitled to the use of 
the marketing card for marketing his proportionate share. The evidence 
tends to show: that  i n  Hertford County in 1951-52, one quota marketing 
card was issued for each f a r m ;  that, if the tenant was to  pay as rent a 
share of the crop, o r  if the cropper was to receive a share of the crop as 
compensation for his efforts, the practice was to issue the card in  the name 
of the landlord or owner of the f a r m ;  and that  if the relationship was 
that  of landlord and tenant, the rental to be paid in cash, the tenant was 
considered the "operator" of the farm and in recognition of this fact the 
quota marketing card was issued in  the name of the tenant alone. 

The quota marketing card was issued to Booker, the tenant, and the 
plaintiff was aware of this fact. IIowerer, there is no evidence that the 
plaintiff procured the card to be so issued or participated in any way in 
its issuance. This was done by the Hertford P.M.A. office. The card 
constituted the credentials for marketing the tobacco on farm #80 in so f a r  
as the Act of Congress and the marketing quota regulations issued in pur- 
suance thereof are concerned. I t  is not clear whether under the regula- 
tions or the practice in Hertforcl County the landlord could have required 
or caused the Hertford P.31.A. office to enter on the card his status as 
landlord under the contract for payment of a fixed cash rental. I t  must 
be concluded that  since the card only enabled the tenant to market in 
compliance with the federal law without incurring drastic penalties, this 
does not of itself destroy or supersede the landlord's lien. The facts in 
connection with the issuance of the card, the plaintiff's knowledge thereof, 
etc., are to be considered along with all other relevant circumstances, 
bearing upon the ultimate issue, namely: did the plaintiff authorize 
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Booker to sell the crop for their joint benefit and account to hini for  the 
proceeds of sale and thereby waive his landlord's lien i n  respect of the 
tobacco so sold ? 

l n  Adams v. Warehouse, s u p a ,  the plaintiff was the landlord and one 
Stancill was a share crop tenant. The quota marketing card was issued 
to the plaintiff. The plaintiff had the right to market the tobacco. Hom- 
ever, he turned over to the tenant his card (issued i11 the name of the 
landlord alone) so that  the tenant by the use therecf could market the 
tobacco. The tenant sold the tobacco on the defendalits' warehouse floor. 
I t  was held that  by reason of this conduct the plaintiff was estopped to 
deny that  he had constituted the tenant his agent to sell the tobacco for 
their joint benefit and account to him out of the proceeds of sale. 

I t  should be noted that  the mere fact that  the landlord consents to the 
removal of the crop by the tenant from the farm, or knowingly permits 
its removal, for  a limited purpose, e.3., in order to prepare i t  for  market, 
or to  store i t  safely, is not sufficient to establish a waiver of his lien. 
Relcher  7%. Grimsley, srcpr(1; Xugy I * .  Ftrrrar, supra;  1 Jones on Lien$, 
p. 549. see. 579. 

Upon the present record, the plaintiff's evidence i.; sufficient to make 
out a prima facie case, requiring submission to the jury on the issues 
raised by the complaint and answer; and tlie undisputed evidence fails to 
disclose either waiver or estoppel as a matter of law. Whether the defend- 
ants can allege and establish facts and circumstances sufficient to satisfy 
the jury by the greater weight of the evidence that  the plaintiff has 
waived his landlord's lien is yet to be determined. 

I t  should be noted that  such a plea in  bar does not dtxpend upon whether 
the defendants were bono fidp purchasers, that  is, purchasers for a valu- 
able consideration without actual notice of an  outstanding lien. Rather, 
it  must be upon the basis of waiver by the plaintiff of his landlord's lien 
or estoppel by plaintiff to assert his landlord's lien. Thus, the agree- 
ments and dealings as between the plaintiff and Bookw in relation to the 
marketing of the crop are of great ~ignificance. I n  the record before us, 
the plaintiff's testimony is meager on thib aspect of the matter. Booker, 
the tenant, did not testify. 

-ittention is called to the fact that, subsequent to the, decision in Adams 
r .  I l ' t rwl~~use,  sz~prn, the General -1wernbly enacted Ch.  193, Session Lams 
nf 1940. now G.S. 49-22.1. proriding that  a tenant who sells under a quota 
~narket ing  card and fails to account t o  the landlord for the amount due 
him out of tlie proceeds of sale is guilty of a miqdemeanor. 

VTe have considered the defendsnts' cwntention that thr  judgment of 
involuntary nonsuit was proper on tlie ground that  the plaintiff's evidence 
was illsufficient to identify the tobacco sold as tobacco p o r n  on the plain- 
tiff'> farm. Since there must be a new trial, we refrain from an analysis 
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of the eridence relating to  this issue. Suffice it to  say, we a r e  of the 
opinion t h a t  the evidence was sufficient to w a r r a n t  the  submission of this  
issue t o  the  jury. 

Since the assignments of e r ror  relat ing to  the admission and  exclusion 
of testimony would not affect the result reached upon  this appeal  and t h e  
questions as  presently posed m a y  not arise upon a new tr ia l ,  we think it  
inappropriate  t o  discuss them i n  this  opinion. 

F o r  the  reasons stated, t h e  judgment of nonsuit is reversed. P r i o r  t o  
the new trial,  i t  m a y  be tha t  the parties will  want  to  ask leave to  amend 
their  respective pleadings i n  t h e  l ight  of the law as stated herein. 

Reversed. 

JOHN R. SCOTT v. STATESVILLE PLYWOOD AND VENEER 
COMPA4ATY, INC. 

(Filed 7 April, 1954.) 

1. Libel and Slander § 10- 
In an action for libel, the complaint ought to state the libel in the orig- 

inal language. 

2. Libel and Slander 9 'ic- 
Statements in pleadings or other papers filed in a judicial proceeding are  

absolutely privileged unless they are  not relevant or pertinent to the subject 
matter, which presents a question of law to be determined on the basis of 
whether they a re  so palpably irrelevant and improper that no reasonable 
man could doubt that they could not become a proper subject of inquiry in 
the action or proceeding. 

3. Pleadings 5 lS-- 
The office of a demurrer is to test the sufficiency of the pleading assailed 

for fatal defect appearing on its face, admitting for the purpose of the 
demurrer the truth of every fact alleged therein and all  reasonable infer- 
ences of fact to be deduced therefrom. 

4. Pleadings Cj l9c- 
-4 complaint may be fatally defective in failing to state a cause of action 

either because of a want of averment of some essential element of the 
cause of action, which constitutes a defective statement of a good cause of 
action: or it  may be defective b ~ .  reason of a positive averment of some 
fact or combination of facts which affirmatively discloses that  plaintiff's 
supposed grierance is not actionable, which constitutes a statement of a 
defective cause of action. 

5. Pleadings 8 Mb- 
A defectire statement of a good cause of action may be cured by nmend- 

~ m e n t ;  a statement of a defective cause of action may not. 
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6. Libel and Slander § 10: Pleadings 5 19c- 
In this action for libel it  appeared on the face of the complaint that the 

words constituting the basis of the action were conta ned in pleadings and 
papers filed by defendant in a duly constituted civil action, and that they 
were relevant to that action. Hcld:  The complaint sets forth a statement 
of a defective cause of action and defendant's demurrer was properly sus- 
tained, since upon the face of the complaint the allege11 libelous words were 
absolutely privileged, and were not actionable. 

,\PPEAL by frorr~ R o ~ l s s c n u ,  J. ,  Janua ry  Term 1954, TREDELL. 
.\ffirmed. 

('iril action to recover damages for libel. 
Plaintiff alleges in his complaint that this defenlant, in September 

1932, instituted a civil action against him and other individuals and 
col-porations and "caused to be filed in the Superior Court of Caldwell 
County . . . complaint and affidavit" i n  which it is z~ffirmatively alleged 
that  the plaintiff ('entered into a conspiracy mith other persons to create 
a business front by making a show of property to obtain credit and the 
plan to divide any cash thus obtained among the said c~onspirators secretly 
. . . that this plaintie was a 'straw figure'; that  hcb and other persons 
created a fraudulent scheme to 'hoodmiidi' other pel-sons and manufac- 
turers for the purpose of building u p  their credit; that  this plaintiff . . . 
in following up the plan of conspiracy caused 'Dummy Corporations' to 
be formed in order to hastily make the material so obtained into furni- 
ture, sell and collect for i t  with the purpose of going out of business;" 
accnses this plaintiff of having a scheme or plan f x  the purpose and 
inlent of defrauding the defendant herein and other:,; "wrongfully, wil- 
fully and maliciously accuses this plaintiff of the c r i n e  of embezzlement 
and fraud;" that  on 23 September 1952, this defendant-plaintiff in said 
action-('caused a notice of summons and attachment to be printed and 
published in a newspaper of wide circuhtion in Caldmell County, alleging 
fraud and conspiracy on the part  of this plaintiff . . ;" that  the prop- 
erty wrongfully and wilfully attached xvas not the property of this plain- 
tiff, and tha t  the attachment has been vacated. 

Plaintiff fnrther alleges that  said libelous statements and accusations 
of fraud,  conspiracy to defraud, ~mbezzlerneiit, and deceit were false, 
malicious, ('and done mith the intent to embarrass, iiljure and harm the 
reputation and character" of this plaintiff, and hare  in fact damaged his 
reputation, his character, and his credit. 

He prays recovery of $50,000 compensatory and $100,000 punitive 
(1 amages. 

There are other allegations in the complaint which are not material to 
the question presented by this appeal. -1 summary thereof n-ould serve 
no useful purpose. 



N. C.] S P R I N G  TERM, 1954. 7 5 

Defendant appeared and demurred to the complaint for that it affirma- 
tively appears on the face of the complaint that said statements, allega- 
tions, and accusations were made in  the complaint and other inzt ruments 
filed in a duly constituted civil action then pending in the Superior Court 
of Caldwell County and therefore were privileged under the absolute 
privilege rule and cannot be made the basis of an  action for damages for 
libel. 

I t  likewise demurred to other allegations respecting the attachment 
upon the assumption they may constitute an  attempt to allege a cause of 
action for w-ongful attachment; and for that the allegations contained in 
paragraph 8 of the complaint do not constitute a cause of action if so 
intended by the plaintiff. 

At the hearing in the court below judgment sustaining the demurrer 
and dismissing the action was duly entered. 

Plaintiff excepted and appealed. 

W .  H.  C1zild.s and TI7. M. S i c h o l s o n  for plaintiff appel lant .  
Hal B. A d a m s  and Sco t t ,  Collier & X a s h  for de fendan t  appellee. 

BARSHILL, C. J. The plaintiff does not specify in his complaint the 
exact language used in the complaint in the Caldwell County case which 
he alleges constitutes the libelous statements of and concerning him. Xor  
does he set forth the substance thereof. I t  is apparent that, instead, he 
recites his conclusions as to the meaning, force, and effect of the words 
used by defendant in his complaint and affidavit and in the notice of 
summons published as substituted service of summons and notice of 
attachment. H e  alleges that this defendant in said instruments "accuses 
this plaintiff of the crime of embezzlement and fraud ;" and '(accuses this 
plaintiff of having a scheme . . ." etc. These and like allegations are 
patently plaintiff's description of the sense and substance of, or his con- 
clusion as to, the imputations to be attributed to the language actually 
used. 

The declaration or complaint ought to state the libel in the original 
language. TVhifaFar 1,. Freeman ,  1 2  S . C .  271 ;  B u r n s  c. W i l l i a m s ,  88  
S .C .  1 5 8 ;  Gudger  v. Penland ,  108 X.C. 593. 

Be that as it may, the demurrer is not directed to the form of the alle- 
gations. On the question here presented for decision the form of the 
allegation.. is immaterial. I t  is made to appear affirmatively on the face 
of the complaint that  the language used by defendant was used in the 
pleadings and other papers directly connected with and forming a part of 
a duly constituted judicial proceeding. Therefore, whether the plaintiff 
pleads the exact lanquage or the substance thereof or merely the innu- 



7 6  I N  THE SUPREME COURT, [240 

SCOTT v. VENEER Co. 
- 

elldoes arising therefrom, the result is the same. The complaint fails to 
state an  actionable wrong. 

The controlling rule is stated by J o h r m n ,  J., speaking for the Court, 
in J a r m n n  u. O f l i t t ,  239 S.C.  468, as follows : 

"The general rule is that  a defamatory statement made in due course of 
a judicial proceeding is absolutely p r i d e g e d  and will not support a civil 
action for defamation, even though it be made xv th  express malice." 
(authorities cited). See also Anno. 16 -1.L.R. 746, 42 A.L.R. 878, 12  
A.L.R. 1250; A b b o f t  v. S a f i o n o l  B a n k ,  175 U.S. 109, 44 L. Ed. 217. 

Vh i l e  statements in pleadings and other papers filed in a judicial 
ploceeding are not pririlcged if they are not relevant or pertinent to the 
subject matter of the action, the question of relerancy or pertinency is a 
question of law for the courts, and the matter to which the privilege does 
not exteud must be so palpably irrelevznt to the s~tbject matter of the 
controversy that  no reasonable man can doubt its irrelevancy or impro- 
priety. I f  it  is so related to the subject matter of the controversy that it 
may beconle the subject of inquiry in  the course of lhe trial, the rule of 
absolute privilege is controlling. 33 A.J. 146, see. 153;  A1.L.I. Torts 233; 
c f .  I I n r s h n t i ~  2.. Hnrs!mvq, 220 N.C. 145, 16  S.E. 2d 666. 

But plaintiff stressfully contends that  the plea of absolute privilege is 
an af-firmative defense nhich  must be taken advantage of by answer and 
not by demurrer. On  this record his contention in this respect is un- 
tenable. 

The ofice of a demurrer is to test the sufficiency of 7 complaint or other 
pleading. 'i'raguc, v. Oi l  C'o., 232 S . C .  4 G D .  61 S.E. 2d 345; W i n s f o n  2.. 
L u m b r r  ( '0 . .  2i)i S.C. 339, 42 S.E. 2d 213; X c D o z ~ e l l  c. B l y f h e  B r o s .  Co., 
236 S . C .  396, 72 S.E. ?d S6O; Insu1a7tc.e C o .  r .  AIIc( 'rnx,  215 N.C. 105, 
1 S.E. "1 369; C'linurrl I > .  I , a ~ n b r ~ f h ,  034 X.C. 410, 67 S.E. 2d 492; X a d q  
I . .  9c.o f lnnd SerX , ,  914 K.C. 461, 199 S.F. Gl8. 

I f  it  i. ak.crted t l ~ t  the coiiiplaint is fatally defe-tire and the defect 
appears on the face of the complaint, that is, that it  1s mholly insufficient 
to  state a cauqe of action, the queqtioli should be raised by demurrer. 
I<mt~prI! j  I ( .  T o x n  o f  B n l l n s ,  215 X.C. 532, 2 S.E. 2d 535 ; P o o r r y  1). 

I I i c l , o r ~ / ,  210 X.C. 630, 1SS S.E. i q ;  O l t l k n ~ ~  1 % .  B o s : ,  214 N.C. 696, 200 
S.E. 393: T k r ~ i s  I . .  Rhot lrs .  23 I S.P. 71, 56 S.E. 2d $3; In 1.e Y o r k ,  231 
S ('. 70, 55 S.E. 2d 791; JIcDozc c71 u. 13l?/the B r o s .  Co., supra .  

"A demurrer iq desigl~ed to clinllcnpc~ the sufficiency of a complaint 
uliicli contains the statement of a de fec t i~e  cauqe of action, McIntosh, 
S. C. P. & P. 399, 455, and is to hc rehorted to ~vhen  the complaint is 
fa tally dcfectirp in this respect." Ikritis r .  R h o c l ~ s ,  supr3n,  and cases cited. 

I n  this comiection n7e must hear in mind that  a fatal  defect in a com- 
plaint may conbist either of (1 )  a lxarit of avermelit of some essential 
element of plaintiff's allcqed cawc of action-a defective statement of a 
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good cause of action; or (2)  the positire allegation of some fact or com- 
bination of facts which affirmatively discloses tha t  plaintiff's supposed 
grievance is not actionable-a statement of a defective cause of action. 
Sabine v. Gill,  Comr. of Ilevenue, 229 N.C. 599, 51  S.E. 2d 1. 

The first may be cured by amendment; the second may not. Davis v. 
Rh odes, supra. 

I t  comes to this:  the plaintiff vouches for the t ru th  of the allegations 
contained in his complaint. T h e n  the defendant demurs thereto, he 
admits the truth of each and every fact alleged therein and all reasonable 
factual inferences to be deduced therefrom. Thus, i n  effect, a demurrer 
constitutes the complaint a stipulation of facts. I f  the facts so agreed, 
liberally construed in favor of the pleader, constitute a cause of action, 
or  if defendant must resort to facts rlelzon the complaint to make good his 
challenge, Towery v. Dairy, 207 S . C .  544, 75 S.E. 2d 534, L n m m  v. 
C'rzinzpler, nn fe ,  35, the demurrer. should be overruled. I f  the plain- 
tiff has failed to allege some essential elenlent of the cause of action 
upon n-hich he relies, or has affirmatively alleged some particular fact 
which discloses that  he has no maintainable cause of action, the demurrer 
should be sustained. 

Here the plaintiff alleges written statements made by defendant which, 
nothing else appearing, are libelous in nature. Bu t  he also alleges that  
such statements were made in the complaint and other papers filed in a 
duly constituted action pending in Cald~vell County, and it affirmatively 
appears on the face of the complaint that  such allegations were relevant to 
the cause of action therein stated. Thus it appears upon the face of the 
complaint that the statements alleged therein, h o ~ ~ e v e r  defamatory in 
nature they map  be, are protected by the rule of absolute privilege and 
cannot be made the subject of an  action for damages oil behalf of plain- 
tiff and against the defendant. 

Plaintiff cites and relies on E'oust v. Dzlhzrn,  239 N.C. 306. But  that  
case is not authority for plaintiff's position here assumed. The complaint 
there under consideration contained no allegation that  the water main 
dewribed therein was constructed and maintained by the defendant in 
furtherance of a gorernmental function. Here the facts alleged do dis- 
close, as a matter of law, that defendant is protected by the rule of abso- 
lute immunity. Hence, the nlleged libelous statements may not be made 
the .subject matter of an action for damages. The p r i~ i l ege  is absolute 
and the defense is complete. 

-1s the complaint constitutes a statement of a de fec t i~e  cause of action 
which cannot he made good by am~ndnient ,  the court properly sustained 
the demurrer and dismissed the action. Dacis v. Bhodes, supra. There- 
fore, the judgment entered in  the court belox~ is 

Affirmed. 
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STATE O F  NORTH CAROLISA EX REL. A. R. HAYES, L & ~ M ~ ~ l ~ ~ ~ ~ ~ o R  OF 

THE I':STATE O F  WILLIAM RALPH IIAYES, V.  C. E. BILLINGS, JR., 
SHERIFF ASD CCISTODIAW OF THE \\TILICl3S COUNTY JAIL;  THE COUNTY 
OF WILKES; A K D  THE TRAVELERS INDEMNITY COMPANY OF 
HARTFORD, COSK. 

(Filed 7 April, 1031.) 
1. Counties S 24- 

The doctrine that a county is not liable for the negligence of its officers 
and agents in the esercise of gorernmental function:; obtains in this juris- 
diction. 

h county acts in a purely governmental capacity in erecting and main- 
taining a jail, and in an action to recover for wrongful death allegely 
resulting from the negligence of the caonnty in thii: respect, demurrer is 
properly sustained. The exception to the general -ule of nonliability in 
such instances in regard to municipalities is not extended to counties. 

3. Sheriffs § 6a- 
Allegations to the effect that defendant sheriff took custody of a mental 

incompetent for the purpose of putting him in place of safety, but did not 
loclc the incompetent in a room or cell, but perluittea him to roam a t  large 
in the upst:lirs hallway of the jail, uncier circumstances from which injury 
should have been anticipated, resnlting in the incompetent's falling down 
n fifteen foot well or open space to his death, is 1 1 d d  sufficient to state a 
cause of action against the sheriff for negligence. 

,\PPF:.U by  plaintiff f r o m  A-eft!es, J., a t  J a n u a r y  Tcrnl,  1954, of 
~ I L I ~ E S .  

C i r i l  action by  plaintiff to recover damages f o r  the  alleged wrongful 
death of his intestate, Wi l l i am R a l p h  Hayes, who, v:hile incarcerated i n  
the Wilkes County jail, fell  f r o m  a n  upstairs  hal lway to a concrete floor 
beneath, due to the  alleged joint and concurrent negligence of the defend- 
ants,  heard below on demurre r  to  the  complaint.  

T h e  plaintiff's allegations niay be sun~mar ized  as  'ollows : 
1. T h e  intestate, Wil l iam R a l p h  Hayes, shortly p r  o r  to  25 April,  1953, 

suffered a nervous breakdown of a t emporary  n a t u r e  :md became mental ly  
unbalanced, violent, unable to  control his acts and  morements, and  "obliv- 
ious to  danger  with respect to  his own bodily heal th o r  life." D u e  to th i s  
condition, the intestate's parents  called the defendant C. E. Billings, Jr., 
Sheriff of Wilkes County and custodian of the count,y jail, and explained 
to h i m  the condition of their  son and requested i h a t  the ('defendant 
Billings place intestate i n  a place of safety where he  would not  be i n  
position to  h a r m  himself o r  . . . endanger his  life." 

2. ". . . with  ful l  knowledge . . . on the p a r t  of the defendant Bill- 
ings that the . . . intestate was without his mental  :apacity and h a d  n o  
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knowledge as to his acts . . . and . . . was likely to do violence to him- 
self because of his mental condition . . . the . . . defendant Billings 

u 

took custody of the . . . intestate for the purpose of placing him in a 
place of safety, a n d .  . . placed him in the county jail of Wilkes County.'' 

3. When the defendant Billings placed intestate in the jail, he did not 
lock him in a room or cell "but negligently and carelessly permitted him 
to roam in the upstairs hallway of the jai l ;  that  the Wilkes County jail 
is negligently and carelessly constructed and maintained in tha t  a t  the 
end of the upstairs hallway, there is a large well, or  open space with a 
winding stairway permitting a drop of some 1 2  to 15  feet from the 
upstairs to a concrete floor on the downstairs portion of the jai l ;  that  said 
&dl or open space is negligently and carelessly maintained without ade- 
quate guardrails or other means of protection with respect to people fall- 
ing from one floor to the other, especially persons under disability; that  
as the proximate cause (result) of the negligence and carelessness of the 
defendant Billings in permitting the . . . intestate to be free in the 
upstairs hallway of the jail and the negligence in the construction of the 
jail in the manner set out above, and the maintenance of the jail in the 
manner set out above, the . . . intestate fell from the upstairs hallway of 
the jail to the concrete floor below sustaining injuries from which he later 
died." 
4. ". . . the defendant Billings v a s  negligent, which negligence was 

one of the proximate causes of the death of the . . . intestate in the 
following respects, to-wit : 

( ' (a)  I n  that with full knowledge of the mental condition of the . . . 
intestate, he failed to lock the . . . intestate in a place of safety but per- 
mitted him to be free in a dangerous and hazardous place, knowing full 
well, or being in a position where he should have known full well, that 
the . . . intestate was likely to suffer death or great bodily harm. 

"(b) I n  that, knowing the hazardous and dangerous condition with 
respect to  said well or open space, he failed to take proper safeguards 
with respect to the same." 

5 .  ('That the defendant, County of Wilkes, was negligent, which nepli- 
gence was one of the proximate causes of the death of the . . . intestate 
in the following respects, to-wit : 

"(a)  I n  that  said jail was negligently and carelessly constructed for 
the reason that  there was a deep well or open space from the first floor 
to  the second floor built in said jail, which space was hazardous on its 
face and x~hich  dangerous and hazardous condition was known to the 
governing hody of said defendant county. 

"(b) I n  that  said jail was maintained with the knowledge of the gov- 
erning body of the defendant County with an open space or well of the 
depth of fifteen feet in the end of said jail, without said open space being 
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properly safeguarded to prevent illjury and death to the inmates of said 
institution, especially those inmates with handicaps, mentally and physi- 
cally." 

The defendants Billings and Wilkes County dt:murred to the corn- 
plaint for failure to state facts sufficient to constitute a cause of action. 
The defendant Indemnity Company, surety on thj? defendant Billings' 
performance bond, filed no demurrer, but its t i m j  for answering was 
extended by consent until after the final determination of the demurrer. 

The tr ial  court entered judgment sustaining the demurrer and dismiss- 
ing the action as to Wilkes County, and sustaining the demurrer, with 
l ~ a v e  granted the plaintiff to  amend, as to the defendant Billings. 

From the judgment so entered the plaintiff appeals. 

TI'. 11. AIIcElruee, JT. ,  a n d  'I'i.iurttr, Ao l shouser  &. JI i fchel l  for. p laint i f f ,  
nppel lant .  

W h i c X w  c f  Whiclce,. nntl I l a y e s  iC. Hnyes  for d e f m d a n t s ,  appellees. 

Jurmsox,  J. The doctrine of  go^ ernmental immunity, which shields 
a county and its innocent taxpayers from liability for the negligence of 
its officers in the exercise of governmental (as dis5nguished from pro- 
prietary) functions, obtains with all its rigor in thi3 jurisdiction. Jones  
1 , .  Comnziss ionem,  130 N.C. 451, 42 8.5:. 144;  K e e n a n  1 . .  ( ' o m n l i o s i o ~ ~ r r s ,  
167 N.C. 356, 83 S.E. 556; Rhodes  v. . lsheuille,  230 N.C. 134, 141, 52 
S.E. 2d 371. Our decisions are in accord with the gieat  weight of author- 
i ty  elsewhere: 14  ,Zm. Jur. ,  Counties, Sections 48, 49, and 50;  20 C.J.S., 
C'ounties, Sections 215 and 220. 

A county acts in a purely governnientnl capacity in erecting and main- 
taining a jail, and is therefore not liable to a person imprisoned or locked 
up therein for illjuries sustained by reason of its improper construction 
or negligent maintenance. See Illcrnud z;. Commwsioners ,  98 S .C .  9, 
3 S.E. 5.39; 41 Alrn. Jur. ,  Prison, and Prisoner$, Sec. 15 ; ,hnotat ions : 
46 A.L.H. 94;  61 A.L.R. ,569. 

True, as an exception to the general rule that  the State and its subordi- 
nate di~-isions of go~ernmeii t  are immune from tort liability, we have a 
line of decisions which recognizes the principle enmciated in Lewis  v. 
Rale iqh ,  77 X.C. 229, to the effect that  a municipality is liable for inju- 
ries proxirnatelg cauqed by its negligent construction or maintenance of a 
prison or lockup. See -Vo f f i f f  v. Lshevi l le ,  103 N.C. 237, 9 S.E. 695; 
Sh ie lds  c. D u r h a m ,  116 N.C. 394, 2l S.E. 402; 8. c., 118 N.C. 450, 24 
S.E. 794; Coley  v. S f a t e m i l l e ,  121 S . C .  301, 28 51.E. 482; ATichols c. 
Founta in ,  165 N.C. 166, SO S.E. 1059; I lobbs  1 , .  Tt'ashington, 168 K.C. 
293, 84 S.E. 391 ; PtrrXs t 3 .  1'1 in( clfon. 21 7 S . C .  361. 13 S.E. 2d 217 ; Ili.tvrl 
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v. TT'ake Forest ,  284 N.C. 624, 31 S.E. 2d q 5 3 ;  G ~ n f r y  c. H o t  S p r i n g s ,  
227 X.C. 665, 44 S.E.  2d 85. 

However, in .Manuel v. Comnzisaioners, supra  (98 N.C. 9), this Court 
refused to extend the doctrine of Lewis v. Rale igh  so as to  make it appli- 
cable to counties, and we are not disposed in the instant case to so extend 
the scope of this exception to the general rule of nonliability, which 
according to the text writers obtains in no  other jurisdiction. 41 Am. 
Jur. ,  Prisons and Prisoners, Sec. 18 ; Annotation, 46 B.L.R. 94, 97  et seq. 
See also S h a w  v. Clzurleston, 57 W. Va. 433, 50 S.E. 527. 

The judgment sustaining the demurrer and dismissing the action as to 
Wilkes County will be upheld. S c d t  c. T'eneer Co., an te ,  73. 

This brings us to a consideration of the sufficiency of the allegations as 
to the defendant Billings, Sheriff and custodian of the Wilkes County jail. 
Our  study of the complaint leaves the impression that  the allegations 
thereof when liberally construed in favor of the plaintiff, as is the rule 
on demurrer, are suficient to state a cause of action for negligence against 
the defendant Sheriff and o ~ e r t h ~ o w  the demurrer as to him. See Dunn 
v. Swanson ,  217 N.C. 279. 7 S.E. 8d 563; D a z 4  1.. Moore,  215 N.C. 449, 
2 S.E. 2d 366; 47 Am. Jur., Sheriffs, Police, and Constables, Sections 36 
and 43;  G.8. 162-38; G.S. 100-34. 

The results, then, are : 
As to the defendant County of Wilkes : -1ffirmed. 
As to the defendant Billings : Reversed. 

GEORGE M. BRANNON v. H. A. ELLIS -4ND JOHNNY RUSSELL ELLIS, 
-4 ~I IXOR,  sr HIS GUARDIAN -4D LITEM HENRY A. ELLIS, 

and 
MRS. LEOMA BRANNON v. H. A. ELLIS AND JOHNNY RUSSELL ELLIS. 

A MINOR, BT HIS GUARDIAN AD LITEM HENRY A. ELLIS. 

(Piled 7 April, 1054.) 
1. Trialg31b- 

Even when the parties waive a recapitulation of the evidence, it is the 
duty of the court to state the evidence to the extent necessary to explain 
the application of the law to every substantial and essential feature of the 
case without a request for special instructions. G.S. 1-180. 

2. Same- 
I t  is not sufficient for the court to read a statute or to state the appli- 

cable law bearing on an issue in controversy, and leave the jury unaided 
to apply the law to the facts. 
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3. Same- 

Statement of the evidence solely in the form of contentions is insuffi- 
cient to meet the requirements of G.S. 1-180. 

4. Trial 3 Slf- 

The court is not required by law to state the contentions of the parties 
to the jury, but when he states the contentions of one party he must state 
the pertinent contentions of the adverse party with equal stress. This 
rule does not require that the statement of the respective contentions of 
the parties be of equal length. 

A l ~ ~ ~ ~ ~  by plaintifis from TT'illiams, J . ,  December Term, 1953, of LEE. 
These are consolidated actions growing out of an automobile collision 

which occurred a t  the intersection of Hickory A~yenue and Fourth Street 
i n  the City of Sanford, on 22 Xarch.  1953. 

The plaintiff George I f .  Brannon, whose car TTas damaged in the colli- 
sion, iq seeking to recowr property damages from the defendants. The 
plaintiff Xrs .  Leoma Rrannon, the wife of George ill. Brannon, who was 
driving her husband's car a t  the time of the collision with the automobile 
owned by the defendant H. A. Ellis and nhich  was being driven by his 
son, the defendant Johnny Russell Ellis, is seeking to recover for per- 
sonal injuries qustained as a remlt  of said collision. 

The plaintifis allege in their respective complaint:) that  the defendant 
Johnny Russell Ellis, the driver of the automobile of the defendant H. A. 
Ellis, operated said automobile in a careless, reckless, and negligent man- 
ner, nhich was the sole proximate cause of the damages to the automobile 
of the plaintiff George M. Drannon, and of the personal injuries sustained 
by the plaintiff Mrs. Leonm Brannon. 

The defendant< in their rehpcctire answers to t h ~  complaints denied 
the allegations of negligence on the par t  of the defendant Johnny Russell 
Ell is;  alleged that  the plaintiffs7 damages and injuries resulted solely 
from the negligence of thc tlrirer of the Urannon car, to wi t :  Mrs. Leoma 
Branlion; pleaded contributory negligence on the par t  of Nrs.  Brannon, 
and set up a counterclaim against the plaintiffs for  $1,000.00 for damages 
to the car of H. A. Rllis. 

The jury found on appropriate iscues that  the plaintiff. were not 
damaged and injured by the negligence of the defendants as alleged in  the 
romplaints, bwt that  the automobile of IT. A. Ellis was damaged by the 
negligence of the plaintiff Nr.. Leoma Bmnnon, as a1 eged in the answers, 
and a~r-arded the defendant IT. A. Ellis tlamageq agalnst the plaintiffs i n  
the sum of $500.00. 

Jndgment was accordingly entered on the rerdic-  and the plaintiffs 
appeal, aesigning error. 
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Gauin, Jackson CG Gavin nncl Boyle d? IIoyle for appellants. 
Pittman B iStafon and Edwin B. Hatch, Jr., for appellees. 

~ E S X Y ,  J. The plaintiffs entered forty-four exceptions to the court's 
charge to the jury, a number of which are meritorious. I n  addition 
thereto, they excepted to and assign as error the failure of the charge to 
comply with the requirements of G.S. 1-180, "in that  the court did not 
state in a plain and correct manner the evidence of the plaintiffs and 
declare and explain the law arising thereon, and did not state the material 
facts and apply the law thereto, and failed to g i re  the contentions of the 
plaintiffs with equal vigor and warmth, . . . although i t  gave a few in a 
narrative form and in a negative way, and arrayed elaborately and fully 
aud clearly the contentions of the defendants, and instructed the jury 
according to defendants' contentions, and gave undue prominence and 
attention to the defendants' contentions as contrasted with . . . the plain- 
tiffs' contention(s) . . ." 

The parties waived a recapitulation of the evidence by the court, and 
the jury was so informed. I-lowever, such waiver did not relieve the court 
of the duty to declare and explain the law arising on the evidence of the 
respectire parties. Xack v. Xarsha!l Field d CO., 218 S.C.  697, 12 S.E. 
2d 235. I t  is not sufficient for the court to read a statute or to state the 
applicable law bearing on an  issue in  controversy, and leave the jury 
unaided to apply the law to the facts. Chambers v. Allen, 233 S .C .  195, 
63 S.E. 2d 212; S .  v. Szitton, 230 K.C. 244, 52 S.E. 2d 921; Lewis v. 
Watson, 229 S . C .  20, 47 S.E. 2d 484, and cited cases. 

I t  is the duty of the court to  state the eridence "to the extent necessary 
to explain the application of the law" arising thereon. G.S. 1-180. In  
both civil and criminal cases, i t  is imperative, in the charge to the jury, 
that  the law be declared, explained and applied to the evidence bearing on 
the substantial and essential features of the case without any request for 
special instructions. Hawkins v. Sinzpson, 237 N.C. 155, 74 S.E. 2d 331 ; 
Bank v. Phillips, 236 S . C .  470, 73 S.E. 2d 323; Childress v. Xotor Lines, 
235 N.C. 522, 70 S.E. 2d 558; Hozcard I*. Carman, 235 N.C. 289, 69 S.E. 
2d 522; Chambers v. Allen, supra; Flying Service v. illartin, 233 K.C. 17, 
62 S.E. 2d 528; Smith  v. Kappas, 219 X.C. 850, 15  S.E. 2d 375; Ryah  
v. Contracting Po., 219 N.G. 479, 14  S.E. 2d 531; Jlaclc v. Narshall Field 
& Co., supra; Spencer v. Brown, 214 N.C. 114, 198 S.E. 630; Williams 
11. Coach Co., 197 N.C. 12, 1-17 S.E. 435. 

The court i n  the charge under consideration did not state the evidence 
to the extent necessary to explain the application of the law arising 
thereon as required by G.S. 1-180. I n  fact, no evidence was stated except 
in the form of contentions, which does not meet the requirements of the 
statute. Bank 1). Phillips, supra; Howard T. Carman, supra; Mack v. 
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X u r s h n l l  Field Le. Co., supra. Neither did the cou .t give equal stress to 
the contentions of the parties as required by G.S. 1-180. Fo r  example, 
on the issue as to whether the automobile of the defendant 13. A. Ellis was 
damaged by the negligence of the plaintiff Mrs. Leoma Brannon. the 
charge of the court contains the contentions of the defendant 11. A. Ellis 
to the effect that  the plaintif-T "failed to observe the duty imposed upon 
her by the statute which required her to yield the right of way to his 
vehicle approaching from the right as she appr0ach.d from the left ;  that  
such failure on her par t  was negligence and that  such negligence was the 
~proxirnate cause of the collision; . . . that  plaintiff failed to keep and 
riiaintain a proper and vigilant lookout to see and ob:,erve traffic approach- 
ing the intersection, when if she had done so she could have seen his auto- 
nlobile approaching . . . at  a distance of 150 feet from the intersection"; 
and similar contentions. These contentions and the instructions given 
thereon cover two and one-half pages of' the record, while the contentions 
of plaintiff on this issue are stated in  ~ i g h t  lines. Kotwithstanding the 
allegations in  the complaint of Mrs. Leonla Brannon to the effect that  she 
entered the intersection first, mcl the evidence in the tr ial  tending to show 
that  she was about three-fourths of the way through the intersection when 
the Ellis car struck the right front  door of her car, the court gave no 
contention based on such evidence, but merely stated upon that  issue, 
'(plaintiff contends that  you ought not to find tha t  she was negligent; that  
she exercised that  degrcc of care which a reasonably prudent person 
nould have exercised, and contends that you ought not to find that  she 
failed to keep her automobile under control or that  she failed to keep a 
proper lookout and she contends that  you should ansmer the . . . issue 
KO." This was not i n  compliance with G.S. 1-180, which provides that : 
"The judge shall give equal stress to the contention< of the plaintiff and 
dl2fendant in a civil action and to the State and defendant in a criminal 
~ct ion ."  

Thc equal stress, wl,icli the statute requires be giren to the contentions 
of the plaintiff and defendant in a civil action, hon-ever, docs not mean 
that the statement of contentions of the respective 1 arties must be equal 
in length. 5'. 7'. Jess71p, 219 N.C. 620, 14  S.E. 2d 6%. F o r  instance, in 
a trial where the eviilenc~ of one party is r e ry  short, or lie may have 
chosen not to introduce any evidence a t  all, his contentionr will naturally 
1 ~ 1  vcry fell in contra-t with the other party who mav h a l e  introduced a 
great rolume of t~.timony. A tr ial  judge is not required by l a v  to state 
tlrc contentions of litigant5 to the jury. A'. zl. Colson, 222 N.C. 28. 2 1  S.E. 
2tl 808 ; T I  l r c t  Po.  1 , .  Iits~cr n n t c  C'o.. 20+ S . C .  282. 167 S.E.  854. When, 
however, a judge undcrtakeq to state tlic contentions of one party. he 
1n1ist :rlso g i w  the eqnallr ycrt inmt cmltcntion- of the opyo-ing party. 
8. 1.. Colson, s u p m .  
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F o r  the reasons stated, the plaintiffs a r e  entitled t o  a new t r ia l  and  it 
is so ordered. 

N e w  trial.  

STATE r. ROBERT HAMER. 

(Filed 7 April, 1954.) 
1. Criminal Law 8 3.- 

The extrajudicial statement of an accused is a confession if i t  admits 
defendant's guilt of the offense charged or even an essential par t  of the 
offense. 

2. Same- 
The extrajudicial confession of the accused in a criminal case is admissi- 

ble if, and only if, i t  was in fact voluntarily made. 

3. Same- 
,4s a general rule, a confession is presumed to be voluntary, and the 

burden is on the accused to show the contrary. 

4. Same- 
Where an accused has made an involuntary confession, any subsequent 

confession is presumed to proceed from the same vitiating influence, and 
the burden is on the State to establish the voluntary character of the 
subsequent statement before it  can be received in evidence. 

The State offered in evidence two confessions by defendant. Upon the 
coir dire the trial judge ruled that  the first confession was involuntary 
because wrung from defendant by threat of delivering him to a mob. The 
testimony disclosed that  the second confession was made some 12 or 18 
hours later, that defendant was toltl that he did not have to make a state- 
ment and was warned that whaterer he said would be used for or against 
him. Defendant himself corroborated these facts. Held: The evidence 
supports the finding of the trial court that the second statement was 
voluntarily made. 

6. Criminal Law g§ 48, 8 1 c  (3)-Iwclevant statements of witnesses held 
to have been rendered harmless by action of trial judge. 

In  this prosecution for rape one ~vitness volunteered information to the 
efiect that defendant was an escaped convict, and another witness made a 
statement to like efCect in response to an indefinite question of the solicitor 
which did not foreshadow such response. Neither statement disclosed the 
natnre of the offense for which the defendant was serving the sentence. 
I n  each instance the trial court inlmediately and emphatically withdrew 
the evidence from the consideration of the jurors and instructed them to 
disregard it. HcZ(7: The testimony was not admitted by the court and the 
incidents were rendered harmless by the prompt action of the trial judge. 
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IXDICTMEYT for the capital felony of rape tried by Stevens, J., and a 
jury, a t  the S e ~ ~ t e m b e r  Special Term, 1953, of DUPLIN. 

The only evidence a t  the trial relating to the merits was that  of the 
State. When this evidence is interpreted in the light most favorable to 
the prosecution, it makes out this tax : 

O n  the morning of 25 Xarch,  1953, the prisoier Robert Hamer,  a 
Negro man, stealthily invaded the home of the prosecutrix and her hus- 
band, members of the white race, in a rural  section of Duplin County 
while the husband was away a t  work. The prisorer grabbed the prose- 
cutrix and hurled her to  the floor, where he  had carnal knowledge of her 
by force and against her will. The prisoner then fled the scene, leaving 
the prosecutrix in  a battered and hystc3rical state. H e  was apprehended 
thirteen hours later by Deputy Sheriff R. 31. Byrl3 and State Highway 
Patrolman (2. C. Hester. 

During the course of the trial the State proposed to introduce in  evi- 
dence two extrajudicial stateinents made by the prisoner after his arrest. 
'The first was made to Byrd, Hester, and three p r i s m  camp employees a t  
the State prison camp in Duplin County about 1 :OO a.m. on 26 March, 
11953, and the second was made to James I?. Bradshaw, Assistant Director 
of the State Bureau of Investigation, and Ralph Xiller, Sheriff of Duplin 
County, a t  the common jail of Duplin County "bet~ieea twelve and eight- 
een hours7' later. The prisoner admitted, in essence, in his first statement 
that  he assaulted the prosecutrix inside the dwelling with intent to rape 
her, but desisted and fled without accompiishing his purpose when she 
made outcry. H e  asserted, in substance, in his second statement that  he 
hid in the house of the vrosecutrix and her husband because he mistook 
it for a barn, tha t  he assaulted the prosecutrix when he was suddenly dis- 
covered and surprised by her, and that  he did not have sexual relations 
with her. 

The  prisoner challenged the admissibility of both of his extrajudicial 
statements on the ground that  they were involuntary in character. The 
tr ial  judge thereupon conducted a preliminary inquiry in the absence of 
the jury to determine the validity of the challenge. Both sides offered 
evidence on this inquiry. 

The evidence of the opposing parties concerning the first statement mas 
in sharp conflict. While Hester deposed to facts indicating that  such 
statement was voluntarily made, the prisoner testified in person to the 
effect that  i t  was wrung from him by Byrd, Hester, and the prison camp 
employees, who threatened to deliver him to a mob allegedly gathering 
near the scene of the supposed crime unless he confessed his guilt. 

There was no substantial difference between the prosecution and the 
defense in respect to the circumstances attending the making of the 
second statement. According to the State's version, Bradshaw and Miller 
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made themselves known to the prisoner when they visited him a t  the 
Duplin County jail; they asked him to relate to them what had happened 
the previous day; they assured him, however, "that he didn't have to tell 
'them' anything if he didn't want to"; and they cautioned him "that 
whatever he told 'them' would be used for or against him." The prisoner 
gave this account of the occurrence on his examination before the trial 
judge: "The S.B.I. Agent Rradshaw . . . said I could tell him the truth 
about it if I wanted to . . . H e  warned me of my rights and told me I 
didn't hare  to tell anything if I didn't want to. I told him because he 
wasn't going to do anything if I didn't . . . I t  all mas the truth that I 
told him." 

The trial judge adjudged the first extrajudicial statement to be involun- 
tary, and excluded it. H e  found that the second extrajudicial statement 
was voluntarily made, and pertuitted it to be given in eridence over the 
prisoner's exception. 

While he was testifying on the merits before the jury, State Highway 
Patrolman Hester volunteered the information that he had been hunting 
for the prisoner '(froin the time he broke from the prison canip." The 
trial judge sustained the objection of the prisoner to this testimony and 
admonished the jury to disregard it. Shortly thereafter the solicitor 
asked Hester what inquiry he put to the prisoner at  the time of the arrest, 
and drew this response from him:  "I asked him if he was the prisoner 
that escaped from the chaingang." The trial judge sustained the objec- 
tion of the prisoner to the response, aud gave the jury this instruction: 
'(Gentlemen, you must not consider that statement." 

The trial judge instructed the petit jury in  a charge characterized by 
accuracy and clarity that  it could return one of these verdicts : (1) guilty 
of rape;  ( 2 )  guilty of rape with reconinlendation that the punishment be 
imprisonment for life in the State's prison; ( 3 )  guilty of an assault with 
intent to commit rape;  (I) guilty of an assault upon a female person; 
and ( 5 )  not guilty. 

The jury found the prisoner guilty of rape, but did not recommend that 
his piinishnlrnt be imprisonment for life in the State's prison. The trial 
judge entered judgment that the prisoner suffer death by the administra- 
tion of lethal gas, and the prisoner excepted and appealed, assigning 
errors. 

dt fompy-Genera l  ,IlcMztllor~ a n d  Asslciorcf Attorney-General Moody 
for  the State .  

Buss~l l  J .  Lanier  cind Sorwood Roney for  f h ~  prisoner. 

ERVIN, ;I. The prisoner insists initially that he is entitled to a new 
trial because the trial judge erred in admitting his second extrajudicial 
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statement in evidence. H e  bases this contention on the theory that  all 
the evidence adduced on the prelinlinary inquiry showed this statement 
to be involuntary in character. 

We accept as valid the definition of Dean Wigmore, the great master 
of the law of evidence, that  "a confession is an dicknou71edgment in ex- 
press words by the accused in  a criminal case of the truth of the guilty 
fact charged or of some essential part of it." Wigmore on Evidence 
(3d Ed., 1940), Section 821. As a consequence, there is no occasion for 
us to debate the intriguing question whether the rule excluding involun- 
tary  confessions of guilt is applicable to involuntary admissions of incrim- 
inating facts which merely tend, in  connection with other facts, to show 
guilt. 20 ,lm. Jur., Evidence, section 478; 22 C.J.S., Criminal Law, 
section 732. Although the prisoner did not acknowledge to Bradshaw 
and Miller his guilt of the crime of rape, he did avknowledge to them his 
guilt of an  essential part  of that  offenqe, to wit, an assault and battery. 

The extrajudicial confession of the accused in a criminal case is admis- 
sible against him if, and only if, it  was in fact voluntarily made. S. v.  
Rogers, 233 N.C. 390, 64 S.E. 2d 572, 28 A.L.R. i3d 1104. 3 s  a general 
rule, a confession is prewmed to be voluntary, and the burden is on the 
accused to show the contrary. S. v. Thompson, 2:!7 S . C .  19, 40 S.E. 2d 
620; S. v. Biggs, 224 N.C. 23, 29 S.E. 2d 121;  S. v. Grass, 223 N.C. 31, 
25 S.E. 2d 193; 8, v. Mwrroy, 216 N.C. 681, 6 SJE. 2d 513; S. v. Grier, 
203 N.C. 586, 166 S.E. 595; S. u. Rodman, 185 S . C .  720, 125 S.E. 486; 
S. v. Christy, 170 N.C. 772, 87 S.E. 409; S. 71. Stxnders. 84 N.C. 728. 
The general rule is subject to this exception : Where a confession has been 
obtained under circumstances rendering i t  involuntary, any subsequent 
confession is presumed to proceed from the same vitiating influence, and 
the burden ic on the State to establish the voluntary character of the 
subsequent confession before it can be received in evidence. S. v. Steven- 
son, 212 N.C. 645, 194 S.E. 81;  S. 7%. Gibson, 21G S . C .  535, 5 S.E. 2d 
717; S. v. Godwin, 216 S . C .  49, 3 8.E. 2d 347 ; 19. 1 % .  Moore, 210 N.C. 
686, 188 S.E. 421; 8. v.  For ,  197 X.C. 478, 149 S.E. 735; S. 2 % .  Rri f ta in ,  
117 N.C. 753, 23 S.E. 433; 9. 1 , .  Drc~Se, 113 N.C. 624, 18 S.E. 166; S .  v. 
D r a k ~ ,  82 N.O. 592; 8. 1 ) .  tow horn^, 66 K.C. 638; 8. v. Roberts, 12 N.C. 
259. The finding of the trial judge that the subsequent confession was 
voluntarily made mill not bc disturbed on appeal if i t  is supported by 
evidence. S. 2.. Godloin, s~iprcc; R. v. Voore ,  supra; S .  2'. Fox, supra; 
S. v. Louv-y, 170 N.C. 730, 87 S.E. 62; 8. I ? .  Fishor, 51 S . C .  478; i'7. u. 
S c a f ~ s ,  50 S . C .  490: S. P .  Greqoiy, 50 X.C. 315. 

When the  case on appeal is read in the light of these rules, it is mani- 
fest that the trial judge did not err  in admitting the second or subsequent 
extrajudicial statenlent in evidence. To be sure, the first or prior state- 
ment was extorted from the prisoner thlough fear engendered in his mind 
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by the threats of the arresting officers and the prison camp employees to 
surrender him to a mob allegedly gathering near the home of the prose- 
cutrix, and the presumption arose that the second or subsequent statement 
proceeded from the same improper influence. The testimony of the 
State's witnesses Bradshaw and Miller was sufficient, however, to over- 
come the presumption and establish the voluntary character of the second 
or subsequent statement. Indeed, the evidence given by the prisoner him- 
self on the preliminary inquiry amply supports the finding of the trial 
judge that the second or subsequent statement was voluntarily made. 

The prisoner assertq secondarily that he is entitled to have the cause 
tried anew because the testimony of the State's witness Rester indicating 
that he was an  escaped convict a t  the time named in the indictment sub- 
stantially impaired his right to a fair  trial. H e  predicates this conten- 
tion on the theory that this incompetent evidence necessarily impressed 
itself so strongly on the minds of the jurors to his prejudice that its 
subsequent withdrawal by the trial judge did not remove its prejudicial 
effect. 

This contention rests on pure speculation. As a matter of fact, the 
incompetent evidence was not admitted by the trial judge. I t  was volun- 
teered in  the first instance by the witness. I t  was elicited in the second 
instance by an  indefinite question of the solicitor, which did not fore- 
shadow its nature. I t s  validity as evidence was promptly and emphati- 
cally disavowed by the trial judge in both instances. The incompetent 
evidence did not disclose that at  the time of his escape the prisoner was 
serving a sentence for a serious crime or for a crime involving sex. For  
these reasons, we are impelled to hold that  this cause falls within the 
p u r ~ i e w  of the general rule relating to such matters and that the state- 
ment of the incompetent evidence by the witness was rendered harmless to 
the prisoner by the prompt and emphatic action of the trial judge in 
withdrawing the evidence from the consideration of the jurors and in- 
structing them to disregard it. S. 1.. Campo,  233 K.C. 79, 62 S.E. 2d 500; 
8. I ? .  Strickland, 229 X.C. 201, 49 S.E. 2d 469; S. c. Artis, 227 N.C. 371, 
42 S.E. 2d 409; 8. c. Ti i l lg ,  219 N.C. 667, 14 S.E. 2d 803. 

Since the trial judge did not commit error in any matter of law or 
legal inference, the proceedings in the court helow- must he upheld. 

No  error. 
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L. H. WETHERINGTON, AIRLINE CAB COMPANY O F  HAVELOCK, INC., 
HERBERT R I L L I S  AND BROAD STREET MOTORS, INC., V. WHIT- 
FORD MOTOR COMPANY, INCORPORATED. 

(Filed 7 April, 1954. ) 
1. Pleadings 5 l9+ 

Where the allegations of the complaint disclose that the individual plain- 
tiffs acted solely in a representative capacity for their respective corpora- 
tions, and the complaint prays no relief for them in their individual capaci- 
ties, they a re  unnecessary parties and their joinder cannot warrant dis- 
missal of the action upon demurrer. 

In  determining whether a complaint is demurrable a s  stating a cause 
of action for breach of two separate contracts not affecting all the parties, 
the complaint must be considered as  a whole, giving due weight to each 
and every allegation which tends to limit or qualify one of the contracts 
or disclose that the action is predicated upon the breach of a single agree- 
ment. 

3. Evidence 5 5: Automobiles § 5- 

The courts will take judicial notice as  a fact within common knowledge 
that  automobile manufacturers sell cars to ultimate purchasers solely 
through local authorized dealers. 

4. Pleadings 5 1 9 b W h e r e  no cause af action is stated in regard to  one 
party, t h e  joinder of such party cannot warrant  dismissal upon de- 
murrer.  

The complaint alleged in substance that  plaintiff corporation, which 
sold automobiles but was not an authorized dealer, procured plaintiff taxi 
company to purchase for it  for resale cars from defendant authorized 
dealer and that the authorized dealer advised this subterfuge for purchase 
under a "fleet purchase plan" as the only method by which i t  could sell 
the cars a t  a discount. The co~nplaint set forth 1 he contract between the 
authorized dealer and th r  cab company for the purchase of the cars, and 
the contract between plaintiff cab company and plaintiff corporation for 
the delivery of the cars to plaintiff (,orporntion, alleged breach by defend- 
ant,  and prayed recorery by each of plaintiffs for loss of profits. Held: 
Upon the facts alleged, all the parties understood that plaintiff corporation 
mas the actual purchaser and the real party in interest, and that  the cab 
company mas a mere agent for it in the purchascl of the cars, and there- 
fore the cab company is a n  unnecessary party, and its joinder cannot war- 
rant  dismissal of the action upon demurrer for n~isjoinder of parties and 
causes. 

APPEAL by plaintiffs f rom E1rizzcll(3, J., October Term 1953, CRAVEN. 
Reversed. 

Civil action to  recover damages for breach 2f contract,  heard  on 
demurrer .  
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The allegations contained in the complaint may be summarized as 
follows : 

(1 )  Plaintiff Airline Cab Company of Harelock, Inc., hereinafter 
referred to as Cab Company, is engaged in the operation of taxicabs, and 
plaintiff L. H. Wetherington is its president; plaintiff Broad Street 
Motors, Inc., is engaged in dealing in automobiles and automotive equip- 
ment for sale or exchange, and plaintiff Herbert Willis is its treasurer; 
and defendant Whitford Motor Company is the local Ford automobile 
dealer, engaged in  the sale at  retail of Ford automobiles. 

( 2 )  Broad Street Motors, desiring to purchase a large number of Ford 
automobiles as a part of its stock in trade for resale, approached defendant 
to make the purchase, and the defendant advised Broad Street Motors 
that it could purchase said automobiles on the "fleet purchase plan" only 
through someone having reasonable and ordinary use for a large number 
of Ford automobiles, and thus obtain the benefit of lower prices charged 
on a purchase under that plan. 

(3)  Broad Street Motors then approached Wetherington and requested 
him, through his company, to purchase fifty Ford automobiles from de- 
fendant for and in behalf of Broad Street Motors on the "fleet purchase 
plan;" and thereupon the Cab Company proposed or offered to purchase 
from defendant in  its own behalf and in behalf of said Broad Street 
Motors fifty automobiles; and defendant, in turn, offered to sell to the 
plaintiffs sixty new Ford automobiles on the "fleet purchase plan." 

(4)  The Cab Company and defendant then entered into a contract 
under which defendant agreed to sell to the Cab Company, and the Cab 
Company agreed to purchase sixty new Ford automobiles of four different 
types, to be divided into designated colors, etc., and the Cab Company 
agreed to deposit $50 per car, or a total of $3,000, a t  the time of the 
execution of the contract, and the balance upon the delivery of said cars, 
delivery to be made ten in Narch 1953, twenty-five in April 1953, and 
twenty-five in  May 1953; the purchase price to be the cost to defendant 
plus ten per cent on each car, plus $15 on each car for service charge, and 
$15 on each car for Ror th  Carolina sales tax. 

(5)  Contemporaneously the Cah Company and Broad Street Motors 
entered into a contract, a copy of which is attached to and made a part 
of the complaint. 

( 6 )  During the  month of S p r i l  1953, defendant delivered to the Cab 
Company eleven of the sixty automobiles it had agreed to sell, but since 
that  time, notwithstanding the demands of the plaintiffs, the defendant 
has failed and refused to deliver the remaining forty-nine automobiles 
purchased under said contract. 

( 7 )  Under the contract between the Cab Company and defendant, the 
profit to the Cab Company. had the contract been fulfilled, amounted to 
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about eight per cent of the coat price of each automobile, or $5,891.24 on 
the undelirered forty-nine automobiles, and Broa1-i Street Motors under 
said contract would have made a profit on said foi-ty-nine cars, had they 
been delivered, of $10,227.84. 

(8)  Notwithstanding defendant has refused ano still refuses to deliver 
said forty-nine automobiles, it  retains the $50 per zar paid thereon a t  the 
time the contract n-as entered into, to wit, $2,450. 

The contract bet~veen the Cab Company and Broad Street Uotors 
recites that  the Cab ('ompany has ordered sixty Ford automobiles 
through defendant; the price to be paid therefor on delivery and the 
receipt by the Cab Company from Broad Street Motors of the $3,000 
deposit which it "in turn  has paid to" defendani. The Cab Company 
agrees that  the sixty cars are to be delivered to Broad Street Motors to be 
paid for on delivery; and Broad Street Motors agrees to pay the Cab 
Company "for such services rendered . . . any excess orer and above 
Whitford Notor Company's charge, snch excess nct  to exceed 10% under 
the  New Bern delivery retail price." The contract betmeen the Cab Com- 
pany and defendant is attached to and made a pa- t  of this contract. 

Plaintiffs pray that  the Cab Company hare  an13 recover of defendant 
$5,891.85, and that plaintiff Broad Street Xotors have and recover of 
defendant $10,227.84. 

The defendant demurred for that  (1) there is a misjoinder of causes 
and parties, and (2)  the complaint contains no dega t ions  sufficient to 
constitute a cause of action in favor of L. H. Wetherington and Herbert 
Willis, the two individual plaintiffs. 

The court below, being of the opinion that thsre is a misjoinder of 
causes of action and a misjoinder of parties, sustained the demurrer and 
entered judgment dismissing the action. Plaintiffs excepted and appealed. 

W .  B. R. Guion for p l n i n f i f  ccppcllarlts. 
W a r d  c6 T u c k e r  for de fendan t  appellee. 

B ~ R A I I I I  I,, C. J .  rt r lei~rly a p p ~ ~ ~ r s  from the allegations contained in 
the complaint that the individual plaintiffs, in respect to the subject 
matter of this action, were acting in a representative capacity as agents 
or  officers of their respective corporations. *Is to them, no  cause of action 
is stated. and they pray no relief. That  their names appear in the caption 
as plaintiffs does not aFfect the question posed for decision. H a y e s  21. 

W i l m i n g f o n ,  239 N.C. 2338; J o r d n n  c. X a y n a r d ,  231 N.C. 101, 56 S.E. 
2d 26. 

What  then about the Cab Company 1 Are two cluses of action-one in 
behalf of the Cab Company and the other i n  b12half of Broad Street 
Motors--stated in the complaint? This is the question raised by the 



N. C.] SPRING TERM, 1954. 9 3 

demurrer. The court below, by sustaining the demurrer, answered in the 
affirmative. A careful study of the complaint leads us to the contrary 
view. 

I f  we considered the contract between the Cab Company and defend- 
ant, and that  alone, it would appear that the Cab Company has clearly 
stated a cause of action for breach of contract. But me may not so limit 
our consideration. We must, instead, view the complaint as a whole, 
giving due weight to each and every allegation nhich tends to limit or 
qualify the contract or explain the position of the Cab Company as one of 
the ostensible contracting parties. 

I t  is a matter of common knowledge that auton~obile manufacturers 
market their products through local authorized dealers, and only such 
dealers map procure and sell to the ultimate purchaser new automobiles 
as such. Of this fact the courts may take judicial notice. S. v. Tick, 
213 S .C .  235, 195 S.E. 779. 

When me give due consideration to the contracts in connection with the 
allegations contained in the complaint in the light of the known fact that 
Broad Street Motors could not buy new Ford automobiles for resale, it  is 
manifest that  the conlplaint details one and only one transaction which 
the parties sought to camouflage as a purchase by the Cab Company and 
a resale to Rroad Street Motors. The Cab Company was nothing more 
than the go-between or agent of Broad Street Motors. I t s  contract was 
made for the use and benefit of Broad Street Motors which in fact was to 
pay for and receive delivery of the vehicles purchased. And the Cab 
Company was to r e c e i ~ e  for its aerrices in posing as the real purchaser 
the quid pro quo stipulated in  the contract. 

While it was intended that  the contract with the defendant should 
appear to be a bana fide purchase by the Cab Company to whom defend- 
ant could make sale under the "fleet purchase plan," all parties knew and 
understood that Rroad Street Motors mas the actual purchaser and the 
real party in interest. .I.: . : I I ~ ~ I  i t  may iuaintain this action. R ~ c f o r  I . .  

Lyda,  180 S . C .  577, 105 S.E. 170;  Canrs t r ino  L > .  P O I C P ~ ~ ,  231 N.C. 190, 
56 S.E. 2d 566. 

Should the Cab Company be permitted to pursue the cause to its final 
judgment, it  would, on its own allegations, receive the amount recovered 
as agent for Broad Street Motors to  which it would have to account and 
to which it would be compelled to look for its compensation for services 
rendered. I t  is, therefore, an unnecessary party plaintiff. Robemon v. 
Swain, 235 N.C. 50, 69 S.E. 2d 1 5 ;  Hayes v. Wilmington, supra. 

Considered in connection with the two contracts which are made a part 
of the complaint, the allegations made cannot reasonably be accorded any 
other meaning. So we construe the complaint. 
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It follows t h a t  since n o  cause of action is stated i n  behalf of the  indi- 
vidual plaintiffs o r  the  C a b  Company,  there is n o  misjoinder of par t ies  
o r  causes of action. Shnzc I ? .  B a r n o i d ,  229 K.C. 713, 51 S.E. 2d 295;  
,Jordan 1 1 .  X n y n a r d ,  stipro. F o r  t h a t  reason the  judgment entered i n  the  
court below mus t  be 

Reversed. 

T H E  TURNAGE COMPANY, INC., v. W. Z. MOR!PON, T/A MORTON'S 
WAREHOUSE. 

(Filed 7 April, 1954.) 
1. Agriculture § 5d- 

A warehouseman selling the crop of a tenant cov~red  by a registered lien 
for advancements may be held liable by the lienholder for the amount paid 
to the tenant for the crop which the tenant fails to apply to the lien. 

2. Warehousemen § 4- 

A warehouseman may not deny liability to a lienholder on the ground 
that  his business is affected with a public interest, or that  he was agent 
neither for the buyer nor the seller. 

3. Appeal and  E r r o r  40d- 

Where the parties waive a trial by jury and agree that  the presiding 
judge find the facts under G.S. 1-184, the judgmwt will be reviewed in 
the light of the court's findings and not the facts alleged in the pleadings. 

4. Appeal and  Er ror  6c (2)- 

An exceptive assignment of error to the judgment presents the sole ques- 
tion whether the fncts found a re  suffkient to suppcsrt the judgment. 

5. Waiver § 2- 
Wairer is based upon an express or implied agr2ement. 

6. Estoppel 5- 

Estoppel is based upon acts or conduct precluding a party from asserting 
a right. 

7. Trial § 5 5 -  

Where different inferences can be drawn from the evidence in a trial 
by the judge under agreement of the parties the rltimate issue is for the 
court. 

8. Estoppel 5 I lb-  

Waiver or estoppel is an affirmative defense and the burden is upon 
defendant to establish sufficient fncts to support the plea. 

9. Estoppel 5 l l c :  Agriculture 5d- 

In  an action by the owner of a crop lien for advancements against the 
warehouseman selling the crop, findings that  the crop was in the possession 
of the landlord, that the lienholder made no objection to the sale of the 
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crop by the landlord and the tenant but expected to be paid out of the 
proceeds of sale, and that the lienholder knew that the landlord and 
tenant had sold a quantity of tobacco a t  defendant's warehouse on a pre- 
vious date during the same season, are 7reld insufficient in law to constitute 
a waiver or estoppel of the lienholder. 

10. Same- 
In order for the owner of a registered crop lien for advancements to be 

estopped from asserting his rights as against the warehouseman selling 
the crop, it is necessary that the lienholder constitute the tenant, by 
express or implied agreement, his agent to sell the crop for their joint 
benefit and account to the lienholder for the amount due him out of the 
proceeds of sale. 

APPEAL by defendant from Frizzelle,  J . ,  heard a t  September Term, 
1953, judgment signed 28 October, 1953, of PITT. 

Civil action by plaintiff, owner of recorded agricultural liens and chat- 
tel mortgages executed by a tenant as security for advancements, against 
defendant, operator of a tobacco sales warehouse, to recorer one-half of 
proceeds of sale of tobacco on which the plaintiff held said liens on account 
of defendant's sale thereof for tenant and payment of proceeds of sale to 
tenant. 

Stipulations set forth in a pre-trial order entered a t  August Term, 1953, 
include the following : 

1. "On or about J anua ry  2, 1952, one Jasper Hopkins executed and 
delivered to the plaintiff, The Turnage Company, Inc., an Agricultural 
Lien and Chattel Nortgage to secure advances in the amount of $1,085.00, 
under the terms of which he  conveyed to the plaintiff all crops grown by 
him in the year 1952, on the lands of Mrs. Athleen Prui t t  located in P i t t  
County, which Agricultural Lien and Chattel Nortgage was duly filed 
for registration on February 1, 1952, in the office of the Register of Deeds 
of P i t t  County, North Carolina, in Rook 86, at page 245." 

2. "On or about Ju ly  30, 1952 the said Jasper Hopkins executed and 
delivered to the plaintiff' an Agricultural Lien and Chattel Mortgage, 
under the terms of which he conveyed to the plaintiff all crops to be 
grown by him in the year 1952, on the lands of Mrs. Athleen P ru i t t  
located in BeaTer Dam Township, Pitt County, adjoining the lands of 
Charlie Sutton, J immy Sutton and Mack Smith, to secure advances not 
to exceed $000.00 and existing indebtedness in the amount of $1,322.17, 
which instrument was filed for registration on August 9, 1952, in Book 
104 a t  page 924 of the P i t t  County Public Registry.'' 

3. "On September 12, 1958 Jasper Hopkins and Mrs. R. L. P ru i t t  sold 
jointly 1120 pounds of tobacco for the sum of $504.80 (before warehouse 
charges) a t  the defendant's warehouse. That  payment for the tobacco 
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was made by the defendant, trading as Morton's Warehouse, one-half to 
Jasper Hopkins and one-half to 3lrs. IT. L. Pruit t ."  

,It September Term, 1953, the parties, under G.S 1-184, waived a jury 
trial, agreeing that  Judge Frizzellc, then presiding, hear the evidence, 
state his findings of fact  and conclusions of law and enter judgment out 
of term and a t  the convenience of the court. The  findings of fact, con- 
c+lusions of law and judgment were signed a t  Greenrille, N. C., 28 Octo- 
ber, 1953, during the October Term, 1953. 

Incorporated in  the findings of fact are the undismted facts previously 
stipulated, and i11 addition the findings of fact i n c l ~  de the following: 

"5. That  during the gear 1952, Jaqper Hopkins was a tenant on the 
lands of Mrs. Athleen P ru i t t  in Beaver Dam Township, P i t t  County, 
near the Belle Arthur Community, and that  Jasper Hopkins had a one- 
half interest in six ( 6 )  acres of tobacco which wab raised jointly by Mrs. 
P ru i t t  and Jasper Hopkins in  1952." 
"i. That  the tobacco which was sold by Jasper Hopkins and Mrs. 

P r u i t t  a t  Illorton's TVarehouse on Sepetmber 12, 1952, was raised on 
Mrs. Pruit t 's  fa rm and was a portion of the tobacco described in the Agri- 
cultural Liens and Chattel Mortgages executed by Jasper Hopkins to 
the plaintiff. 

"8. That  the sale of the tobacco a t  Morton's Warehouse on September 
12, 1952 was conducted by TT. Z. Morton and his son. 

"9. That  Jasper TIopkins received the net sum of $244.75 for his share 
of the tohacco that  was sold a t  Morton's Warehouse on September 12, 
1958. 

"10. That  no part of his share in the sale of tob:tcco on September 12, 
1952, was ever received by the plaintiff to he applied to his indebtednesb 
to the plaintiff. 

"11. That  a t  the time of the sale on September L2, 1952, Jasper Hop- 
kins was indebted to the plaintiff in the amoimt of S1,420.10 for advances 
which had been made by the plaintiff to said Hollkins, for the purpose 
of raising crops in 1952, and a t  the time this action was instituted, there 
reniainrd due the plaintiff, the sum of $1,025.13." 

The foregoing stipulations and findings of fact establish the matter? 
alleged in the complaint. 

The ansver of the defmdant denied for lack of knowledge or informa- 
tion dFicieat  to form R belief the material allegations of fact alleged in 
the complaint. I n  addition, the d ~ f e n d a n t  pleaded nonliahility for that  
he operated an auction sale warehonse. a business affected with a public 
interest, was not agelit either for the srller or for the buyer, etc. 

The record shon.5 that  a t  Norember Term. 1953. Judge Frizzelle, then 
presiding. in the exercise of his discretion, allowed the defendant to filr 
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a n  amendment to his answer, which said amendment alleged, as a further 
defense, the following : 

"That the plaintiff, by its acts and conduct in  allowing the landlord 
Mrs. P ru i t t  and the mortgagor-tenant Hopkins to retain complete posses- 
sion of the mortgaged tobacco a t  all times and to hold the mortgage (sic) 
out to the world as their own, and in allowing, consenting to and not for- 
bidding the landlord and the mortgagor to make the sale of the mortgaged 
tobacco on 12 September 1952, a t  the defendant's warehouse, when plain- 
tiff had actual knowledge that said landlord and mortgagor had made a 
prior sale of the mortgaged tobacco a t  defendant's warehouse on 29 
August 1952, has waived its Agricultural Liens and Chattel Mortgages 
as against this defendant and is estopped to claim and assert said Sgr i -  
cultural Liens and Chattel Mortgages against this defendant; and such 
waiver and estoppel is specificaIly pleaded in bar of a recovery by the 
plaintiff ." 

Judgment was entered in  favor of the plaintiff for $244.75 plus interest 
and costs. The defendant excepted to the judgment and appealed, assign- 
ing as error "the entry of the judgment in  this case." 

Lewis t6 Rouse fo r  plaintif, appellee. 
Jnmes C. Lanier, Jr.,  and W. T. Joyner for  defendant, appellant. 

BOBBITT, J. Under the stipulations and findings of fact stated above, 
nothing else appearing, the plaintiff was entitled to judgment. White v. 
Boyd, 124 N.C. 177, 32 S.E. 495. 

I n  White v. Boyd, supra, Crowder, a cropper on the land of plaintiff 
TThite, took the tobacco to the sales warehouse of the defendants where 
i t  TJ-as sold by them at  public auction. The sale to the highest bidder was 
completed and the sale price paid to Crowder, less a commission to the 
defendants as compensation for their services. Crowder had given to the 
plaintiff Green a mortgage on the crop. I n  addition, the plaintiff White, 
owner of the farm and landlord of Crovder, had mortgaged the crop to 
the plaintiff Green. Plaintiffs' action to recover the amount the defend- 
ants received for the tobacco upon their sale thereof a t  the instance of 
Crovider was nonsuited, apparently upon the theory that  the defendants 
mere mere intermediaries and did not occupy the status of agent for 
Crowder. This Court reversed, the explicit holding being that  the de- 
fendants sold the tobacco as agents for Crowder; that there was a wrong- 
ful  conrersion by the defendants; and that the plaintiffs could waive the 
tort and sue both Crowder and the defendants on the basis of money 
wrongfully had and received. 

The facts alleged in the original answer are insufficient in law to con- 
stitute a defense to plaintiff's action. I t  was so held in Credit CO. v. 
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Satterfield,  218 K.C. 298, 10 S.E. 2d 914, where S ~ ~ a z i ~ e l l ,  J., says: "The 
particular objection based on defendants' immunit:r as public warehouse- 
men has been decided adversely to them by this Court in Il'hite v. B o y d ,  
124 S.P. 177, 32 S.E. 387. SF'?, also, H ~ o . ~ i ' ~ l l  I - .  Coopern f i i - e  Co., 172 
N.C. 79, 89 S.E. 1064; AYozcell v. Rnsniglr:, 1% N.C. 142, 116 S.E. 87;  
Roebuck r. S h o r t ,  196 K.C. 61, 144 S.E. 515; F u r n i t u r e  Co. v. C l a r k ,  
191 N.C. 369, 131 S.E. 567." 

The further defense alleged in the amendn~ent to answer quoted above 
affords thc basis for  the position taken by the defendant upon this appeal. 
I t  is unnecessary to pass upon whether thc facts a2 alleged are sufficient 
to constitute a waiver or estoppel, for, i n  our view, the findings of fact 
relative to this subject are insufficient to show that  the plaintiff waived 
its liens or is estopped to assert them. 

We look to the findings of fact. I t  has been held repeatedly that  an 
exceptive a 4 g n m e n t  of error challenging the correctness of the judgment, 
where j u r  tr ial  is  w a i ~ e d  under G.S. 1-1 54, presents one question, t ha t  is, 
whether fact. found are sufficient to support the judgment. Siuinlc I ; .  

H o r n ,  226 X.P. 713, 40 S.E. 2d 353, and cases cited. 
The oul\ finding of fact relative to the affirmative defense of waiver 

or estoppel iz xo. 12, viz. : 
"12. That  the tobacco crop remained ill possession of the landlord, 

Mrs. Prni t t .  The plaintiff expected t h ~  tobacco t o  oe sold and to have its 
.igricultural Lien paid from the proceeds. Plaintifi' made no objection to 
the sale of the tobacco by Mrs. P ru i t t  and Hopkin*,; however, f h ~ r e  was 
~ r o  ngreenlej~t  tllnt i l o p k i n s  nnd  X I - s .  P7 lrift shczrld sell t h e  tobacco. 
( Enlpha4a added.) 

"Where there is an  Agricultural Lien secnring a lvances, it  is the cus- 
tomary procedure for the landlord and tenant to retain possession of the 
crops and to sell the tobacco a t  the various tobacco markets in the area. 
I'laintiff did not know where or when landlord or mortgagor would be 
selling the tobacco. After the tobacco market opened, and before the sale 
in que+tion on 12 Septen~ber 1952, the plaintiff k n w  that  a quantity of 
the rnortgapcil tobacco had been sold a t  the warehouse of the defendant 
on a certain tlwtc, to-wit: 29 *Iugust 1952." 

The trial judge held that  these facts do not constitute a waiver or  an 
estoppel. We agree. A t  mobt, they s r r  evidential circumstances bearing 
11pon the ultimate issue of fact, vix. : Did the plaintiff cons t i t u t~  Hopkins 
his agent to >ell the tobacco for t he i r  loint bejrefit and account for the 
amount due him ont of the proceeds of sale? The rule to be applied is 
analogon.: to that  applied in respect of a landlord's ien in  I la l l  1 % .  Odorrl, 
ciufe, 66. decided a t  thi. terirr. TTairel enrbraceq the idea tha t  the lien- 
holder I)y agreement, express or implied, has 71-aired his lien. Estoppel 
clmhrace. the idea that hy his acts and co~lduet the lieilholder is precluded 
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f r o m  asserting his  lien. Where  different inferences c a n  be d r a w n  f r o m  
t h e  evidence the ul t imate issue is  f o r  the j u r y  or, when  j u r y  t r i a l  is 
waived, f o r  the t r i a l  judge. Where  there is a valid recorded lien, as  here, 
waiver o r  estoppel is a n  a f r m a t i v e  defense; and before t h e  defendant can 
prevail he mus t  prove facts  sufficient to  establish the ul t imate issue raised 
by  his plea. An affirmative finding of fact  i n  his favor  is required. N o  
such finding of fac t  was made. T h e  facts  a s  found a r e  insufficient i n  l a w  
t o  constitute a waiver o r  a n  estoppel. T h e  fai lure  of the  defendant to  
establish the factual  basis fo r  such alleged affirmative defense necessitates 
decision affirming the  judgment. 

Affirmed. 

STATE r. HOWARD S. SMITH. 

(E'iled 7 April, 1954.) 

1.  Indictment and Warrant 5 9: Criminal Law 5 5 6 -  
A warrant mill not he quashed or a judgment arrested on the ground 

that such warrant is defective, if it charges the offense in a plain, intelligi- 
ble and esplicit manner and contains sufficient matter to enable the court 
to proceed to judgment. G.S. 16-153. 

2. Same- 
If a warrant is sufficient to inform the defendant of the charge against 

him and to enable him to prepare his defense, reference therein to the 
specific section of the General Statutes upon mhich the charge is laid, is 
not necessar? to its ralidity. 

3. Same: Automobiles 5 80d- 
d warrant charging that defendant a t  a specified time unlawfully and 

willfully operated a motor vehicle upon a public road while under the 
influence of intoxicating liquor is su13cient to charge the offense proscribed 
by G.S. 20-138 without a reference in the warrant to any statute. and the 
fact that the warrant refers to an inapplicable statute will be treated as  
surplusage, and is insufficient ground for arrest of the judgment. 

4. Automobiles 5 30d- 
Evidence that defendant ran his antomobiIe into the Ieft rear of another 

car while attempting to pass it  on a public h i g h w a ~ ,  with testimony of 
patrolman. ~ h o  reached the scene of the accident in about 10 minutes after 
the accident occurred, thaL in his opinion defendant was intoxicated, that  
defendant  as staggering, and that he had a strong odor of alcohol about 
him, is held sufficient to overrule nonsuit in a prosecution under G.S. 20-138. 

5. Criminal Law 5 50d: Trial 5 6- 
G.S. 1-180 proscribes a n  expression of opinion by the court upon the 

evidence not only in the charge hut a t  any time during the course of 
the trial. 
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While the trial court may propound competent questions to a witness in 
order to clarify his testimony or to bring out some f ~ c t  that has been over- 
looked, the court may not cross-esamiue a witness or ask a witness ques- 
tions for the purpose of impeaching him or casting doubt upon his testi- 
mony, and a new trial is awarded in this case for  impeaching questions 
asked by the court. 

~ P P E ~ L  by defendant from Frizzellr., J . ,  Sovenlber Term, 1953, of 
LENOIR. 

The defendant was tried aud conr-icted i11 the Municipal-County Court 
of Kinston and Lenoir County upon a warrant  charging him with driving 
a motor ~ e h i c l e  on the public roads while under thl2 influence of intoxi- 
cating liquor. I r e  appealed from the con\ iction ar  d judgment imposed 
to the Superior Court of Lenoir County where he xa,; tried de novo  on the 
original n nrrant and again eonvictcd. I-Ic now appeals from the judg- 
ment entcred in the Superior Court and assigns error. 

Attome!/ -General  , l Ic~l~ulTan,  Assisfartt  Attorney-General X o o d y ,  and  
Charles  G. 1'01u~11, .Jr-., Xenzber  of AqCaff, f o r  the S t a t e .  

W h i t e  c f  ,Zycoc7; for d ~ f e n d c r n f ,  appclln7tt. 

DENNY, J .  The defendant filed a motion in arrest of judgment in this 
Court. The n~ot ion  is based upon the fact that  the reference to the stat- 
ute i n  the warrant  upon which the defendant was tried is incorrect. The 
warrant  charges that  "on or about the 26th day of Sept., 1953, Howard S.  
Smith riolated the folloning law, t o - w i f :  General S t a t u f e s  of S o r f h  
Carol ina,  I.!?$.?. Sect ion 0 - 1 3 9  as cimentlrrl, in that  he did unlawfully and 
willfully operate a nlotor ~ ~ e h i c l e  on the public roads while under the 
influence of i n tox ica t i~g  liquors, opiates or narcotic drug.., . . ." (Italics 
011rs.) 

L1 warrant  will not be quashed or a judgment arrested on the g r o u d  
that such warrant  is defective, if it  chargrs the offelise in a plain, intclli- 
gible and explicit manner and contain; sufficient matter to enable tlw 
court to procetd to jilclgment. G.P. 15-153; 5'. I * .  T,oesck, 237 S . C .  611. 
75  S.E. 2d 65-1: S. 1.. C'ccmel, 3 0  N.C. 426, 53 S.E. 211 313; AS'. 7%.  G w g o r y .  
223 N.C. 415, 27 S.E. 2d 140;  S .  v. Ho1dc.q, 220 N.C. 113, 16 S.E. 2d 705. 

The warrant  under consideration clearly charges a violation of G.S. 
20-138 and not  G.S. 20-139. ,2 reference, howerer, to  the statute is not 
necessary to the ralidity of the warrant. Consequently, that  portion of 
the warrant  which we have italicized is surplusage and may be disre- 
garded. 8. v .  Tripp, 236 N.C. 320, 72 S.E. 2d 660; 8. v. D a u g h f r y ,  236 
N.C. 316, 72 S.E. 2d 658; People v. 4dlcr, 160 N.P.i3. 539. The warrant  
is sufficient to inform the defendant of the charge against him and to 
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enable him to prepare his defense without incorporating therein the spe- 
cific section of the General Statutes upon which the charge is laid, and 
it sustains the judgment. The law requires no more. G.S. 15-153; 8, v. 
Sumner, 232 N.C. 3SG, 61 S.E. 2d 84. The motion is denied. 

The defendant excepts to and assigns as error the failure of his Honor 
to sustain his motion for judgment as of nonsuit. 

I n  this connection the defendant admits that he ran his automobile into 
the left rear end of another car while attempting to pass it on a public 
highway; but denies that at  that time he was under the influence of an  
intoxicating liquor or any other beverage, opiate or narcotic drug. How- 
ever, the State offered the testimony of a State Highway patrolman who 
reached the scene of the accident about ten minutes after it occurred, who 
testified that in his opinion the defendant "was . . . intoxicated . . . to 
the extent that he was in a staggering condition. . . . I detected a strong 
odor of alcoholic beverage about him." This evidence made out a case for 
the jury. S. v. Ximpson, 233 N.C. 438, 64 S.E. 2d 568. The motion for 
judgment as of nonsuit was properly overruled. 

The defendant also assigns as error exceptions Kos. 4, 5, 6, and 5, 
which were taken to the court's examination of the defendant and two of 
his witnesses. Immediately after the solicitor for the State finished cross- 
examining the defendant, he was examined by the court as follows : 

' (THE COURT : DO you ever take a drink of hard liquor? 
"WITNESS : Very seldom. 
('THE COURT: HOW about on Thanksgiving and Christmas and those 

sort of occasions? 
"WITNESS: Not on Christmas Day. 
((THE COURT: D O  you drink right much beer? 
"WITNESS: N O  sir. 
('THE COURT : I t  just happened that day that you drank two at  once ? 
('TITKESS: I drank them with some sandwiches my  wife made. 
((THE COURT : Your wife was not at  home ? 
('WITYESS: Yes sir, we had been tying tobacco. 
"THE COURT : D O  you drink a little liquor now and then? 
" W I T X E ~ ~  : Very seldom. I take a drink once in  a while." 
"So  judge, in giving a charge to  the petit jury, either in a civil or 

criminal action, shall give an  opinion whether a fact is fully or sufficiently 
proven, that being the true ofice and province of the jury, but he shall 
declare and explain the law arising on the evidence given in  the case. 
. . ." G.S. 1-130. While in terms this statute refers to the charge, it has 
been uniformly construed as including the expression of any opinion or 
even an  intimation by the judge, a t  any time during the course of the 
trial, which might be calculated to prejudice either party. 5'. v. Bryant, 
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189 N.C. 112, 126 S.E. 107;  S. v. lVinckler, 210 N.C. 556, 187 S.E. 798; 
Jlorris  v. A r a w e r ,  162 N.C. 87, 108 S.E. 381. 

A trial judge i11 this juriscliction is not permitte3 to cast doubt upon 
the testimony of a w i t n e s ~  or to impeach his credib lity. S. c.. Troolard, 
227 K.C. 645, 44 S.E. 2d 20; S. 1.. O v e n h j ,  226 N.C. 521, 39 S.E. 2d 
378, and cited case:. 

I t  is improper for a trial judge to ask a witness cpestions for the pur- 
pose of inipeaching him. Counsel niay do so in cross-examining a witness, 
but this privilege does not extend to the tr ial  judge. In re Will of Bart-  
l ~ t t ,  235 S . C .  489, 70 S.E. 2d 482; S. I * .  Perry ,  231 N.C. 467, 57 S.E. 2d 
774;  S. v. Cantrcll,  230 N.C. 46, 51 S.E. 2d 887; 8. v. Owenby,  .supra; 
S. v. Bean,  211 S . C .  59, 1 %  S.E.  610; S. v. TT7inclcler, supra. 

Certainly the able and coi~scientious judge who tried this case below 
did not intend to clo anytliing to prejudice the rights of the defendant, but 
if, is the probable effect or influence upon the jury as a result of what a 
judge does, and not his motive, that  determines nhether the right of 
defendant to a fa i r  t r ial  has been impaired to  such an  extent as to entitle 
him to a new trial. S. n. R r y a n t ,  suprcz. 

I t  is t rue that  frequently in the course of a tr ial  i t  is proper for the 
judge to propound competent questions to a mitnetjs i n  order to obtain 
a proper understanding and clarification of his testimony, or to bring 
out some fact that  has been overlooked. S. a. Perry ,  supra;  S. c. K i m r e y ,  
236 N.C. 313, 72 S.E. 2d 677. Rut, the interrogations of the court in the 
instant case fall squarely in the category of impeaching questions. In ye 

W i l l  o f  Bar t le f t ,  supra;  8. 2.. lTJinc7~7er, supra;  2'. v. C a n t ~ e ! l ,  supra. 
"Erery suitor is entitled by the lan. to l ~ a r e  his cawe considered TI-ith the 
'(.old neutrality of the impartial judge' and the equally unbiaqed mind 
of a properly instructed jury. This right can nzither be denied nor 
ahritlged." 1T7ifhcrs 2) .  Lone,  144 N.C. 181, 56 S.E. 855. 

The defendant is entitled to a new tr ial  and i t  is so ordered. 
S e w  trial. 

(Filed 7 April, 1964.) 
1. Evidence § 43a- 

A recital or declaratiou in a deed is competent at; evidence only against 
the parties and their privies and not in their faror, and may not be used 
against strangers unless snch recitals fall within the ancient document 
rule, since as to strangers they are rcs iwter alios acta. 
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2. Ejectment § 17- 

In an action in ejectment, nonsuit is properly entered when plaintiffs fail 
to fit the description contained in the deeds on which they rely to the land 
claimed by them. 

3. Evidence § & 

In the absence of evidence of a will, it is presumed that a deceased person 
died intestate. 

On rehearing. 
The essential facts are stated in the original opinion, Skipper v. Yow,  

238 N.C. 659, 78 S.E. 2d 600. 

Y u r r a y  G. James, Nere E. Dmj, Jr., and Tere  E. Day for plaintiff 
appellants. 

Poisson, Campbell & Marshall, McClellmd & Burney, Albert J.  Ellis, 
and A.  Turner Shaw for defendant appellees. 

BARKHILL, C. J. This cause was not brought back to this Court for  a 
rehearing on the  merits but "only for the purpose of amplification of rules 
as to  the extent to which recitals of fact in deeds are  admissible as evi- 
dence of the facts recited, and as related to deeds involved on this appeal." 

On the original appeal our decision afirming the judgment of nonsuit 
entered by the court below was made to rest primarily on the failure of 
plaintiffs to offer evidence tending to show that  the land claimed by them 
lies within the bounds of the descriptions contained in, and was conveyed 
by. the deeds upon which they rely. However, the Court discussed the 
status of the record in respect to evidence that  those through whom plain- 
tiffs claim were collateral heirs of El i jah  Williams and as such inherited 
the land of which he  died seized and possessed. 

I n  the course of that  discussion we said : 
"That Williams never married is recited in one or more of the deeds. 

But  this is not evidence. I t  is nothing more than a self-serving declara- 
tion. Recitals contained in a trustee's or mortgagee's foreclosure deed are 
by ~ t a t u t e  made prima facie evidence of the truth thereof. We know of 
no rule, however, that  gives the effect of evidence to the recitals in a fee 
simple deed." 

We were then speaking of self-serving declarations. Even so, i n  view 
of its abbreviated form and the generality of the last sentence, the state- 
ments contained in the quoted paragraph might prove to be troublesome 
and misleading to counsel and the court should plaintiffs elect to bring a 
new action as they are privileged to do under G.S. 1-25. 

The deeds relied on by plaintiffs mere admitted in evidence without 
objection and there vae  no request that their admission as evidence be 
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limited to any particular purpose. While technically the right of plain- 
tiffs to claim title as collateral heirs of certain precjecessors in title was 
challenged by the nlotion to nonsuit, neither the admissibility nor the 
force and effect of thc recitals contained in deeds offered in evidence was 
discussed in the briefs on the original appeal. And, furthermore, the 
recitals in the deeds iwre  not material to the decisim of the cace. The 
insufficiency of the eridence to identifr  the land claimed as the land 
ernbraced n i th in  the bounds of the descriptions contained in the deeds 
offered in evidence required an  afirmance of the judgment entered in the 
court below. 

W e  therefore withdraw as immaterial the quottd paragraph of the 
original opinion and any and all other references t c  the admissibility as 
evidence of recitals in deeds and other written instruments d h o u t  preju- 
dice to  either party. 

Of course, certain recitals contained in deeds, wills, and other instru- 
ments are admissible in eridence. Others are nct. The  tr ial  judge 
should, in the first instance, make his ruling as to the admissibility of any 
instrument for the purpose of proving recitals therein contained so that, 
if challenged, we may review the same on appeal. TVoodard v. Clark, 234 
N.C. 215, 66 S.E. 3d 888; Greene v. Spivey, 236 N.C. 435,73 S.E. 2d 488. 

F o r  the benefit of the court and counsel, r e  here make reference to  
some of the authorities on the subject. 

The general rule as i t  prevails in this jurisdiction is stated in Claywell 
I * .  XcGitnpsey, 1 5  K.C. 89, as fo l lom:  "When i t  ( a  deed) is offered as 
evidence of the truth of matters recited, acknowledg~d, or declared in the 
deed it is then admissible only against parties and privies. T h e n  offered 
again't others, i t  is opposed by o m  of thc best established rules of law, 
founded on the principles of natural  justice, that  no one shall be preju- 
diced by res infer alioa acfa--by the acts, dec1ar:~tions or conduct of 
~1 rangers.)) 

"But there is no warrant  of authority or reason for the position that  a 
rwi ta l  or d~'criptiol1 in a deed prores its own truth in  favor of the party 
himielf." Buffin, C. J., in Crzrntp c. Thompson, 31 N.C. 491. Freeman 
I * .  Rnuraey, 189 S.C.  790; For t  c. -1 ll<m, 110 N.C. 163;  Rrincgar 2.. Chcrf- 
f i n ,  1-1- S . C .  108. See also IIoynff e. Phifer, 15  N.C. 2 i 3 ;  Gaylord r. 
Nespnsc, 92 N.C. 553; Scnrs ?;. H ~ a s w l l ,  197 X.C. 515, 149 S.E. 846; 
E71rlich 2%. Xills, 203 Ga. 600; l'itf I?. Elnrdlcnre Co., 204 Ga. 654; B m n i  
7.. J7idaurri, 166  S.W. 2d 81 : Erozi'n c. C'onnor, 140 S.W. 2d 495; I n  re 
Xnrsh,  272 S.Y.S.  307 (recital. of inteqtacy and pedigree) ; Soukup V .  

1-nion Inc. Co., 51 N . T .  167; C'arter v. Thompscn, 267 S.W. 790, 38 
A.L.R. 1053 (recital that  grantors mere sole heirs) , Wrenn v. Howland, 
75  S.W. 894 (contra as to pedigree) ; I1 Mordecai's Lam Lectures, 2d Ed., 
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p. 805 et seq.; Stansbury, N.  C .  Evidence, see. 152; 20 A.J. 792 et seq.; 
32 C.J.S. 680; Thompson, Real Property, sec. 3186. 

On recitals that  grantor is unmarried see Gorden  v. Gorden,  119 N.E. 
312; I n  re  Hulc t t ' s  Estate, 69 N.W. 31; 80 A.J. 792. 

There is, however, an  exception to the general rule that  recitals in a 
deed are not admissible in  evide1lc.e as against strangers, commonly known 
as the ancient document rule. This rule was formulated long prior to 
the adoption of our registration statutes. Apparently it was first de- 
signed primarily to dispense with proof of the execution of ancient docu- 
ments. Plumrner  v. Rnskeruille,  36 N.C. 252 ( a t  p. 269). Even so, i t  
has come to be considered an  exception to the hearsay rule and under 
certain conditions renders recitals in deeds admissible even against 
strangers. Sledqe v. El l io t t ,  116 N.C. 712. 

The rule with all its limitations is stated and discussed in 20 A.J. 794, 
786. See also Anno. 6 A.L.R. 1437; 32 C.J.S. 689; Stansbury, N. C. 
Evidence, see. 152. 

The judgment entered in the court below is reaffirmed for the reason 
plaintiffs failed to fit the descriptions contained in  the deeds upon which 
they rely to  the land claimed by them. That  is, they have failed to offer 
evidence tending to show that  the descriptions contained in such deeds 
embrace within their bounds the identical land in controversy. 

Whether plaintiffs may prove by recitals in deeds upon which they 
rely, or otherwise, that  certain of their predecessors acquired title to the 
locus by inheritance from the recol-d owner is a question we leave open 
for future decision by the tr ial  court if and when that  question arises. 

I n  this connection we do say, howexer, that  in the absence of evidence 
of a will, it  is presumed that a deceased person died intestate. B a r h a m  
v. Hol land ,  178 N.C. 104, 100 S.E. 186. 

Petition denied. 

ROSdNNA hl. TAYLOR A N D  Hrrssan~,  GEORGE G. TAYLOR, v. J. J 
HONEYCUTT. 

(Filed 7 April, 1954.) 

1. Wills § 3 3 L W h e n  "heirs" is used in the sense of children, Rule in 
Shelley's case does not apply. 

A devise to testator's wife and daughter for life, with further provision 
that if the daughter "has no heirs" the land should go to testator's son, 
for life, and upon his death to his heirs, is held to convey only a life estate 
to the daughter, the rule in Shelley's case not being applicable, since it is 
apparent that the word "heirs" was used to mean children or issue of the 
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daughter and was not used in its technical sense as importing a class of 
persons to take indefinitely in succession from generation to generation. 

Whether the rille in  S l i t l 1 ~ 1 1 ' s  rase ,iy~lies degeiitls upon whether the 
norcls "heirs" or "lieirs of the body" are used to  designate persons to take 
by purclixx! or arc nscxtl in their technical s c i ~ v  tct designate a class of 
persons to take indefinitely in ~ u c c e ~ ~ i n n  under the c.,lnons of descent This 
preliininary question is to be deterniinc~d under the ordinary principleq of 
construc3tion, \iening the inbtrulnent from its four crrnels. 

3. Judgments 3 39- 

A judginent is binding only on parties and those in priritg. 

APPEAL by plaintiffq from ROUSSPUW, J., Presiding Judge of the Fif- 
teenth Judicial Diqtrict, heard 16  February, 1954, in Chambers, of 
C 4BARRU.S. 

Controrersy without action, ~uhrnittetl under G.S. 1-250 on an agreed 
statement of facts. 

Plaintiffs, being under written contract t o  convey certain land to the 
defendant, executed and tendered a deed therefor ant  demanded payment 
of the  purchase price. The defendant refused to accept the deed and to 
make payment for  the land on the .ole ground that  the title offered was a 
life estate whereas the contract was for a conreyance in fee simple. 

Upon the facts agreed, the court, being of the opinion that  the deed 
tendered mould convey only a life estate, gave judgment for the defend- 
an t ;  wl~ereupon, the plaintiffs escepted and appealed. 

C.  P. Barr inger  for p l a i n t i f s ,  appellants.  
Kennefh B. Cmlse for d c f e n d a n f ,  nppellce. 

BOBRITT, J .  The fctne plaintiff de r ive  title to the land by devise from 
her father, George 11. hfisenheimer, and, on the facti: agreed, the title 
offered was properly made to depend upon the construction of the follow- 
ing provisions of her father's will : 

"I bequeath and give the balancc of n ~ y  land and other p r o p ~ r t y  except 
mv  mill property to my  beloved wife Sarah  and daughter Rosanna Misen- 
heinler their lifetime. Provided Rosanna has no heirc. Then it shall go 
to C. W. Miqenheimer, my  son, his lifetime and then to go to his heirs 
a t  his death. 

"My interest in the mill property with n hat he ov eq me goeq to C .  W. 
Sliqenheimer." 

The George hf. lfisenheimer will bears no date. The record is silent 
as to  the date of its execution, the date of the testator's death and the 
date of probate. The fact. agreed include the fo l lo~- ing :  
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1. Sarah Misenheimer, widow of the testator, died some years ago. 
2. When the will was probated, C. W. Misenheimer, the son, had two 

living children, Will and Henry. Afterwards, he had three more chil- 
dren, Roy, Glenn and George. Henry died, leaving two children. The 
other four children of C. W. Misenheimer are now living. C. W. Misen- 
heimer is dead. 

3. When the will was probated, the feme plaintiff, the daughter, had 
no children. being then unmarried. She married George C. Taylor, 
coplaintiff, about 29 April, 1914; and of this marriage there are  today 
two living children, Grace Taylor McRorie and Elizabeth Taylor Burgess, 
each of whom has living children. 

4. The mill property devised to C. TV. Misenheimer and the debts due 
by him to the testator were approximately equal in value to the remainder 
of the lands. IT-hich remainder included the land here involved. 

Upon thew facts, the trial court entered judgment for the defendant, 
predicating judgment upon this interpretation of the George Rf. Misen- 
heimer n ill, viz. : 

'Tnder  the terms of the will of the late George 31. Ksenheimer  a 
contingent remainder vested in the children of C. W. Xisenheimer subject 
to defeasance by contingency of the said Rosanna Rlisenheimer Taylor 
dying. living children or lineal descendants, but that  upon the happening 
of the contingenc~, a legal title in fee simple will vest in the children or 
lineal descendants of the said Rosanna Nisenheimer Taylor as implied 
remaindeimen, but upon the failure of the contingency, the fee vests 
absolutely in the lineal descendants of C. TIT. Misenheimer, the ulterior 
remaindermen named in the will." 

The appellee's position is that the qnoted interpretation by the trial 
court is in accord with Hauser 2%. Cmf t ,  131 N.C. 319, 46 S.E. 756, a 
leading cahe on the subject of implied remainders. However, for the rea- 
son stated helon-, we restrict our decision to the sole question upon which 
this controversy depends, riz. : Did the feme plaintiff under the devise 
acquire title to the land in fee simple or only a life estate therein? 

The quoted provisions of the George M. Misenheimer will are to the 
effect that  the devise is to his wife, Sarah, and to his daughter, the feme 
plaintiff. then unmarried, for l ife;  provided, if Rosanna, the feme plain- 
tiff, ('has no heirs," the land in  that event shall go to his son, C. W. 
Misenheirner. for  life, and upon his death to his heirs. 

Sot\\-ith-tanding the devise to the feme plaintiff in express terms is 
for her lifetime, the appellants' position is that the word "heirs" is used 
in its technical sense; that the testator devised the land to the feme plain- 
tiff for life, then (by implication) to her "heirs"; and that this vested 
the fee -imple title in  the feme plaintiff under the rule in  Shelley's case. 
But the only authority cited by appellants, Halnpton v. Griggs, 184 N.C. 
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13, 113 S.E. 501, speaks against their position. I n  the course of a re- 
statement of the prerequisites for the application of the rule in Shel ley 's  
case, S t a c y ,  J .  (later C .  J . ) ,  says: "The words 'heirs' or  'heirs of the 
body7 must be used i n  thrir  technical sense as importing a class of per- 
sons to take indefinitely in  succession, from generation to  generation, i n  
the course marked out by the canons of descent." :Later in the opinion, 
he continued: "The first question, then, to be dec*ided is whether the 
words 'heirs' or 'heirs of the body' are used in  their technical sense; and 
this is a preliminary question to be detprmined, in the first instance, 
under the ordinary principles of construction without regard to the rule 
in h'helley's case. Not until this has been ascertained by first viewing the 
instrument from its four corners ( l ' r i p l e t i  2%. 1TTilli~7ns, 149 N.C. 394), 
and determining whether the heirs take as descendants or purchasers, can 
i t  be known in a given case whether the facts p r e s e n d  call for an  appli- 
cation of the rule." 

I n  B a m p t o n  v. Griigps, supra ,  the d e ~ ~ i s e  was : "I give unto the lawful 
heirs of my  son Nathaniel Pitxrce IIampton all of the lands . . ., and if 
my  son should die without a bodily heir, then my  property to go back 
into the Hampton family." The Court held that  the words "lawful heirs 
of my  son7' were not used in their technical sense, but i n  the sense of 
children or issue, and that  the son took only a life estate. 

I n  P u c k c t t  v. i l lorgan,  158 X.C. 344, 74 S.E. 15, the devise was: ''I 
leave Martha Morgan . . . the Rachel tract . . . during her life, then to  
her bodily heirs, if a n y ;  but if she h a w  none, back to her brothers and 
sisters." The Court construed "bodily heirs" to  mean children or issue 
living a t  her  death, the devise therefore being outside the operation of the 
rule in Shelley's case. 

I n  T! /nch  v. Bi-iggs, 230 N.C. 603, 54 S.E. 2d 918, the pertinent par t  
of the devise was worded as follows: "I give and bequeath . . . to my  
son James for the period of his natural  life i n  ~ e m a i n d e r  ( s i c )  to his 
lawful heirs and in the event the swid James should die without lawful 
hcirs then in remainder to my daughter Sallie Ann," etc. -2s Seawel l ,  J., 
pointedly observed: "James could not die without heirs ( i n  the general 
sense) as long as Sallie Ann, his sistpr, lived." I t  W E  held that  the rule 
i n  Shelley's cuse did not apply, the vords "lawful heils" meaning children 
or issue. I n  support of this holding, Just ice  Seazccll cites B a m p t o n  v. 
Griggs ,  supra; P u c k c t t  2.. Mornan ,  supra;  Francks  2 % .  W l ~ i t a k e r ,  11 6 N.C. 
518, 2 1  S.E. 175;  I lo l l ins  v. K e ~ 1 ,  115 N.C. 68, 20 S.E. 209; Bird v. 
Gl'lliam, 121 K.C. 326, 28 S.E. 480; V ~ l l i a m s o n  c. C o x ,  218 N.C. 177, 
10 S.E. 2d 662. 

The f e m e  plaintiff did not  marry  until after the death of her father 
and the probate of his will. Whether she would mar ly  and have children 
could not be foreseen. Prorision was made for her during her lifetime. 
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When the testator, after devising a life estate to the feme plaintiff, added, 
"provided Rosanna has no heirs," the land was to go to  his son, C. W. 
Misenheimer, for life, etc., the word "heirs" referred plainly to  children 
or issue of the feme plaintiff. T o  borrow the phraseology of Justice 
Seawel l ,  quoted above, Rosanna could not die without heirs in a general 
sense as long as C. W. Misenheimer, her brother, or any of his lineal 
descendants, lived. 

Our decision is that  the feme plaintiff acquired and now owns a life 
estate in the land and that  the judgment of the tr ial  court must be 
affirmed. 

We refrain from further interpretation. None of the children or 
grandchildren of the feme plaintiff, and none of the children o r  grand- 
children of C. W. Misenheimer, is a party to the case agreed; and there 
is no representation of persons yet unborn who might acquire an  interest 
i n  the property upon the death of the f e m e  plaintiff. It is elementary 
that  a jud,pent is binding only on parties and those in privity. Mc- 
Intosh, X.C.P.&P., p. 180, sec. 202. Indeed, had we considered the ap- 
pellants' position tenable, i t  would have been appropriate to have deferred 
decision until all interested parties were before the  Court. For, unless 
all parties necessary to  a final determination of the ownership of the land 
are before the Court, i t  would seem that  no judgment should be entered 
against a defendant in a case presented in the manner adopted here. 

Affirmed. 

STATE v. ROBERT HALL. 

(Filed 7 April, 1964.) 

1. Constitutional Law § 3 2 -  
The Superior Court has no jurisdiction to try an accused for a specific 

misdemeanor on the warrant of an inferior court unless he is first tried and 
convicted for such misdemeanor in the inferior court and appeals to the 
Superior Court from the sentence pronounced against him by the inferior 
court on his conviction fo r  such misdemeanor. Constitution of North 
Carolina, Article I, Secs. 12 and 13. 

2. Same: Criminal Law 14, 56- 

Defendant was convicted in a recorder's court for possession of nontax- 
paid whiskey for the purpose of sale. On appeal, he was convicted in the 
Superior Court with having in his possession nontax-paid whiskey, and 
was found not guilty of possession of nontas-paid whiskey fo r  the purpose 
of sale. Held: The judgment must be arrested, since defendant may not 
be prosecuted in the Snperior Court on the original warrant except for an 
offense for which he was convicted in the inferior court. 
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3. Intoxicating Liquor S 9a- 

The odense of possessing alcoholic bererages on which taxes have not 
been paid and the offense of possessinq intoxicating liquor for the purpose 
of sale are separate misdeiueanors of equal dig nit:^ created by separate 
statutory prorision~, and neither ii~cludes the other as a lesser offense, antl 
a defendant may not be convicted of possessing infoxicating liquor upon 
which t a ~ e s  have not been paid nniler a warrant charging possession of 
into~icatinp liquor for the purpose of sale even though the \?-arrant speci- 
fies that the liquor was "non-taxpaid." 

A l ~ . ~ , ~  11. by defcndaiit from N u r g / r ! p ,  l<ttlc~ryc~~rc~!/ ,Iutlge, and ;I jury, nt 
J a n n a y  Term, 1064, of CRAYEX. 

Criminal prosecution on the ~va r ran t  of an inferior court charging the 
unlawful possession of intoxicating liquor. 

These matters appear oil the face of the record proper:  
1. The prosecution had its genesis i n  a warrant  of the Recorder's Court 

of the City of New Bern, an  inferior court established under Article 24 
of Chapter 7 of the General Statutes. 

2. The warrant  was based 1x1 a criminal cornplaint alleging, in perti- 
ncnt part. that the defendant "Robert I-Iall did . . . unlawfully and 
wilfully 1 1 ~ ~ - e  in his pos.e.sion a quantity of non-tax paid whiskey, and 
did have said whiskey for the purpose of sale." 

3. The defendant 1m.s tried, conricted, and sentencaed in the Hecorder's 
Court of the City of S e w  Bern upon this charge antl no  other: "Posses- 
sion of non-tax paid mhi*key for the purpose of sale." H e  appealed to 
the Superior Court from the sentence of the Recorder's Conrt. 

4. The case n a s  tried in  the Superior Court on the warrant  of the 
liecorder'< Court. The trial judge submitted the case to the jury in the 
Silpcrior ('ourt on the theory that the criminal complaint underlying the 
IvaErant contained t n o  counts, one charging the defmdant "with having 
in his po~sc~z ion  non-tas paid whiskey" and the other charging l h n  with 
"having in hi? possehsion . . . non-tax paid 1~11ieke:r for the purpose of 
sale." 

5. The jury found the defendant "guilty of possession of non-tax paid 
whiskey" and "not guilty of the possession of non-tsx paid whiskey for  
the purpose of sale." 

6 .   he trial judge pronounced sentc>nce against the defendant for 
"having in his possession non-tax paid whiskey." The defendant ex- 
cepted and appealed. H i s  assignments of error are sufficient to raise the 
questions considered in the opinion. 
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ERYIS, J. When the verdict of the jury is spelled out, it findi the 
defcilclant guilty of the misdemeanor of possessing alcoholic beverage on 
~vhich  Federal and State taxes have not been paid in violation of the 
statute codified as G.S. 15-48. 

We take i t  for granted ~vithout so adjudging for the purpose of this 
particular appeal that  the criminal complaint underlying the warrant 
contains R count charging possession of alcoholic beverages on which taxes 
hare  not been paid as well as a count charging possession of intoxicating 
liquor for the purpose of sale. 

Despite this assunzption, we are constrained to hold that  the trial, con- 
riction, and sentence of the defendant for possessing alcoholic beverage.. 
on x-hich taxes hare  not been paid oflends Sections 12  and 13  of Article I 
of the Constitution of North Carolina, which provide, i n  essence, that  
the Superior Court has no  jurisdiction to t r y  an accused for a s p ~ c i f i c  
misdemeanor on the warrant of a n  inferior court unless he is first tried 
and convicted for such  misdenzeanor in the inferior court and appeals to  
the Superior Court from the sentence pronounced against him by the 
inferior court on his conviction for such  misdemeanor.  S. v. T h o m a s ,  
236 N.C. 454, 73 S.E. 2d 283. The defendant was not tried, convicted, 
and sentenced in  the Recorder's Court of the City of New Bern for 
possessing alcoholic bererages on which taxes have not been paid. 

The  trial, conviction, and sentence cannot be upheld on the theory that 
possessing alcoholic beverages on which taxes have not been paid is a 
lesser offense included in the charge of possessing intoxicating liquor for 
the purpose of sale. Any such notion is inconlpatible with S. v. Peterson,  
226 N.C. 255, 37 S.E.  2d 591, and 8. T .  X c S e i l l ,  225 N.C. 560, 35 S.E. 2d 
629. which hold that  these tn70 crimes are specific misdemeanors of ecrual 
dignity created by separate statutory provisions, that  neither crime 
includes the other as a lcssei- offense, and that  an accused cannot be con- 
victed of possessing alcol~olic beverages on which taxes have not been paid 
under a warrant  charging him with possessing intoxicating liquor for the 
purpose of sale, even though the  arrant specifies that  the subject of the 
offense is "non-tax paid" liquor. 

The authority of thc P c f e r s o ? ~  and i l fcNei l l  cases on this precise point 
is not impaired in any degree by S. v. IIill, 236 K.C. 704, 73 S.E.  2d 894, 
which overrules them to the extent, and only to the extent, that  they hold 
that  the pr ima  facie evidence rule created by G.S. 15-11 i q  not applicable 
to prosecutions based on criminal accusations which employ the phrase- 
ology of G.S. 18-50 and charge in express terms that  the intoxicating 
liquor allegedly possessed for the purpose of sale v-as of the ('illicit" or 
(6 non-tax paid" varietv. 

Fo r  the reasons given, the judgment is arrested. 
Judgment arrested. 
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IN RE BENTLEY and STATE v. BENTLEI'. 

STATE r. LEV1 BESTLET-. 

( I ' i l d  7 Aipril, 1954,) 
Criminal Law § 6Ze- 

A sentence to the common jail of a county upon conviction of one offense, 
and a subsequent sentence to the State Prison upon a conviction of another 
offense, in the absence of order in the judgment that the sentences should 
run concurrently, are consecutive and  not co~~current sentences. 

P E ~ T I O N  for certiorari. 
At the 2 Janua ry  Term, 1952, of the Recorder's Court of Cald~vell 

County the respondent, Levi Bentley, hereinafter referred to as the de- 
fendant, upon a third conviction of public drunkenness within a twelve- 
nlonths period, was sentenced, as provided by G.S. 14335, sub1,aragraph 
10, to  confinement "in the common jail of Caldwell County for a period 
of twelve months and assigned to  work upon the r o d s  under the control 
and supervision of the State H ighx~ay  and Public Works Commission." 
While serving this sentence the defendant, a t  the February Term, 1952, 
of the Superior Court of Caldwell County, pleaded guilty to a bill of 
indictment charging him, among other things, with feloniously breaking 
and entering a store building with intent to steal merchandise in  violation 
of G.S. 14-54. Upon this plea the defendant was sentenced to confinement 
"in the State Prison a t  Raleigh, S. C. for not less than  two nor more than 
three years, to be asqigned to hard labor as provided by lam, under the 
State Highway and Public Works C'ommission." 

The judgment of the Superior Court contained no directive that  the 
penitentiary term should be served either concurrently or consecutively 
with the jail sentence previously imposed in Recorder's Court. 

011 3 October, 1952, the defendant, with gained-time credit for  good 
behavior, completed scrvice of his jail sentence and was retained in cus- 
tody by the authorities of the State Highway and Public Works Commis- 
sion and entered upon service of the penitentiary sentence imposed by the 
Superior Court of Caldwell County. 

Thereafter the defendant, alleging that  the two i,eatences were in law 
concurrent prison terms and that  both had been completed, sued out a 
writ of habeas c o ~ p u s  which was returned before Judge Zeb V. Nettles. 
Judge presiding a t  the August Term, 1053, of t l  e Superior Court of 
Caldwell County. Upon return of the writ, Judge Nettles, being of the 
opinion tha t  the sentences imposed corlcnrrent pri:,on terms, entered an  
order releasing the defendant from custody. TO the entry of the order the 
Sta te  of North Carolina, acting through the Attorney-General and the 
llirector of Prisons, excepted and petitioned this; Court for Wr i t  of 
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Cert iorari  for review of the order of release. B y  order entered 13 Octo- 
ber, 1953, we allowed the petition and directed that  capias  issue for the 
defendant's re-arrest, with direction that  he be allowed privilege of bail 
to await the decision of this Court. 

The record discloses the defendant executed bond, with approved sure- 
ties, in the amount and conditioned as required by the Court. I t  also 
appears he was served in apt  time with a copy of the brief filed here by 
the State. 

Attorney-Geneva1 ~ I I c X u l l a n ,  i lssistant At torney-General  X o o d y ,  R. 
Brookes  Peters ,  Laurence  J.  B e l f m a n ,  and  E. W .  H o o p e r  for petit ioner.  

N o  courwel contra. 

J o ~ x s o x ,  J. In re  Smith, 255 S . C .  169, 69 S.E. 2d 174, is decisive of 
this case. The  rule is that two sentences, i n  the absence of a directive as 
to time of commencement, in order to run  concurrently, must be sentences 
to the same place of confinement. Sentences to  different institutions, in 
the very nature of things, are consecutive and not concurrent. I n  re  
Smith, supra.  

The decision in  In re  P a r k e r ,  225 N.C. 369, 38 S.E. 2d 169, which n o  
doubt influenced the court below in  releasing the defendant, is distinguish- 
able. There, the sentences were to be served a t  the same prison. Here, 
the defendant was sentenced in  the first case to the common jail of Cald- 
well County, i n  the second to the State Prison. It necessarily follows 
that he must serve the rest of the prison sentence imposed in the latter 
case. Let capias  and commitment issue accordingly. 

Reversed and remanded. 

STATE v. INEZ SAILOR. 

(Filed 7 April, 1954.) 
1. Perjury 4- 

Subornation of perjury consists in procuring another to commit the 
crime of perjnry, and in a prosecution for subornation the State must 
prove the guilt of the suborned person of the offense of perjury as well as 
defendant's guilt of procuring him to commit the crime. G.S. 14-210. 

2. Perjury 8 l- 
Perjury is a false statement under oath, knowingly, willfully and de- 

signedly made, in n proceeding in a court of competent jurisdiction, or 
concerning a matter wherein the affiant is required by law to be sworn, 
as to somematter material to the issue or point in question. 
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In a prosecution for perjury the falsity of the oath must be established 
by the testimony of two witnesses or bp one witness a i ~ d  corroborating 
circumstances. 

Where in a prosecution for subornation of perjury there is evidence that 
the suborned person made conflicting statements ~ n d e r  oath in separate 
trials, but there is no eridcnce tending to shorn w lich of the statements 
was false, the eridence is insufficient to convict ilefendant of subornation 
of perjury in regard to one of such statements. 

~ P E ~ L  hy defendant from PIens, J.. at  October Tern). 1953, of 
('ABAHXUS. 

Criminal pro-ccution upon hill of i~ltlictn~ellt charging defendant with 
the crime of subornation of perjury in manner and form alleged. 

Defendant pleaded not guilty. 
Verdict: Guilty as charged in the bill of indictment. 
Judgment:  C'onfinerncnt in the Women's Division of the State'q Prison 

illld aq-igned to do wch  work a+ she iq capable of perfomling for not less 
than tliree nor more than f i ~  e y e ~ r s .  

Defendant excepted thereto and appeals thereflorn to the Supreme 
C'ourt and assiLgns error. 

Attorney-General  M r ~ ~ I u l l c ~ ~ r .  .Issisfc-lnf d t f o ~ n e , y - G ~ n e r a l  LOW, and 
TVillinm P. N n y o ,  Xember  of PtnR,  for fhe State .  
If. R. , S h r ~ ~ i n  for d e f i . ~ ( l a n f ,  n p l d l n n f .  

W ~ v ~ ~ o n s x ,  J. Subomation of perjury, the crinie of which defendant 
\lands con~ic tcd ,  con~iqt\  in procuring another to commit the crime of 
perjury. G.S. 14-210. 8. I;. Clzanzbers, 180 N.C'. 705,  104 S.E. 670; 
S. v. C a n n o n ,  " 7  N.C. 336. 42 S.E. 2d 343; Bell 1%.  >: fn i e ,  .5 Ga. -1pp. 701. 
63 S.E. 860. 

The principle is aptly statcd by El i l l ,  C'. J., in the Bcll cnsc, supra, in 
this manner : "The crime of subornation of perjur,c con&ts of two ele- 
ments-the comnlission of perjury by the pcrson suborned, and willfully 
procuring or inducing hi111 to do so by the suborner. The guilt of both 
the suborned and the suborner must be proved on the trial of the latter. 
The  commission of the crime of perjury is the basic element in the crime 
of subornation of perjury." 

Perjury,  as defined by common law and enlargc>d by statute in this 
State, G.S. 14-209, is "a false statement under oath, knowingly, willfully 
and designedly made, in a proceeding in a court of ccnlpetent jurisdiction, 
or concerning a matter wherein the afiant is required by law to be sworn, 
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as to some matter material to the issue or point in question." S. v. Smith, 
230 S.C. 198, 52 S.E. 2d 348, and cases cited. 

And in a prosecution for perjury i t  i a  required that  the falsity of the 
oath be eztablished by the testinzony of two witnesses, o r  by one witness 
and corroborating circumstances,--admil~icular circumstances, as the late 
Chief Jmtice Stacy was wont to say, if you please,-sufficient to turn the 
scales against the defendant's oath. 8. v. Rhinehart, 209 S .C .  150, 183 
S.E. 358; S. v. IIill, 223 N.C. 711, 28 S.E. 2d 100; 8. v. Webb,  228 N.C. 
304, 46 S.E. 2d 345. See also 8. c. Peters, 107 N.C. 876,12 S.E. 74; 8. v. 
Hawki~zs, 115 N.C. 712, 20 S.E. 623; S .  v. Sinodis, 205 N.C. 602, 172 
S.E. 190. 

I n  the 11il.l case, supra, this Court, in opinion by Seawell, J., declared: 
"The requirement as to  the strength of such evidence is variously ex- 
pressed. Practically all of the opinions require it to be of direct and 
independent force." See Anno. 111 A.L.R. 525. 

I n  the light of these principles and rules of evidence, applied to the 
evidence offered upon the trial i n  Superior Court, as shown in the record 
on this appeal, taken in the light most favorable to the State, the Court is 
constrained to hold, a t  the threshold, that  proof of the falsity of the oath 
charged is lacking. A11 that  the evidence tends to show is that  the alleged 
suborned witness a t  one trial swore, and at another time stated, that  she 
did not purchase from defendant the whiskey found in her possession, 
and that she, on another trial swore, and a t  other times stated, that she 
did purchase the whiskey from defendant. And while there is testimony of 
officerb, admitted for the purpose of corroboration, and tending to corrobo- 
rate her as to what she had testified and stated, there is no evidence of 
corroborating circumstances tending to show which statement was false. 
Indeed, the -1ttorney-General, in brief filed here, states: "I t  is t rue that  
all the e~ idence  presented goes directly back to the State's witness . . . 
the alleged suborned perjurer." There is no evidence of any independent 
circumstance. Hence, motion of defendant for judgment as of nonsuit 
entered a t  the close of the State's evidence should have been sustained. 

Therefore, the judgment below is 
Reversed. 
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L. M. MACON v. MISS E. M. MURRAY, SAM MURRAY AND JOHN MURRAY. 

(Filed 7 Spril, 1044.) 
Appeal and Error 5 19- 

When the pleadings upon which the case was tried are not in the record, 
the appeal must be dismissed. Rule of Practice in the Supreme Court 
No. 19. 

APPEAL by defendants from Hull ,  3. J., a t  October Special Term, 1953, 
of RANDOLPH. 

Civil action to recover compensation for m r k  performed by plaintiff 
for defendants in cutting timber standing on their land, etc., heard in  
this Court on former appeals reported in 231 S.Ci. 61, 55 S.E. 2d 807, 
and 236 K.C. 484, 73 S.E. 2d 165, and heard, thereafter, in Superior 
Court. on motion of defendants to re-tax costs therein-when and where 
tho judge presiding, "being of the opinion that  no sufficient cause had been 
shown for granting said motion," ordered tha t  the motion be disallowed. 
Defendants excepted thereto and appeal to Supreme Court, and assign 
error. 

,John L. X u r r a y  for dcfendnnts,  nppella~rts.  
No counsel contra. 

PER CCRIAM. .1s the pleadings on which the ca:,e was tried have been 
omitted from the record, in viohtion of the ~.equirements of Rule 19, 
Section 1 of the Rules of Practice in  the Supreme Court, 221 N.C. 544, 
a t  page 553, the appeal must be dismissed in  accordance x i t h  the uniform 
practice in such cases. See S. 1.. L u m b e r  Co., 207 X.C. 47, 175 S.F. 713, 
and cases cited. See also Ins. Co. v. Bul la ,d ,  207 N.C. 652, 178 S.E. 113;  
t'2oodntan v. Goodman,  208 S . C .  416, 181 S.E. 321 ; B a n k  v. McCullers,  
311 S.C.  327, 190 S.E. 217; Washington Count?/ z.. Land  Co., 222 N.C. 
637, 24 S.E. 2d 338; E~icson v. Ericson,  226 N.C. 474, 38 S.E. 2d 517; 
8. v. Jenk ins ,  234 N.CY. 112, 66 S.E. 819; h'mook v. A\'ezcfon, 234 N.C. 451, 
67 S.E. 2d 462; Allen, I . .  ,illen, 235 N.C. 554, 70 S.E. 2d 505. "We can 
judicially know only what properly appears on the record," Stacy ,  C .  J., 
i n  fl. I* .  h imber Co., supra. 

I n  the absence of agreement of parties, it is not now deemed expedient 
to  supply the deficiency by reference to  records cm 'ormer appeals. 

Appeal dismissed. 
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STATE v. DALTON TAYLOR. 

(Filed 7 April, 1954.) 

1. Criminal Law S 81c: Appeal and Error § 24- 

As a general rule only assignments of errors supported by exceptions 
duly and timely noted will be considered on appeal. 

2. Ckiniinal Law s 8 l c  (2) : Appeal and Enwr § 39f- 
Exceptions to the charge cannot be sustained when the charge construed 

contextually is without prejudicial error. 

APPEBI, by defendant from G'rady, E m e t g e n c y  Judge ,  September Term, 
1953, of LEXOIR. 

This defendant was tried and convicted in the Municipal-County 
Court of Kinston and Lenoir County upon a warrant  charging him with 
driving a motor vehicle upon the public roads while under the influence 
of intoxicating liquors, opiates, or  narcotic drugs. From the judgment 
imposed he appealed to the Superior Court where he was tried d e  novo  
on the original warrant, and again convicted. He now appeals from the 
judgment entered in the Superior Court, assigning error. 

Attorney-General  Xc-Mullan and Assis tant  At torney-General  Love  for 
f h e  State .  

LaXoque ,  A l l e n  CE P a r r o f t  for defendant  appellant.  

PER CURIAM. The defendant assigns as error certain portions of the 
charge. However, no exceptions were taken to such portions of the 
charge upon which an assignment of error may rest. 

I t  is the general rule that  assignments of error not supported by excep- 
tions duly and timely noted, will not be considered upon appeal. S.  v. 
Oliver ,  213 N.C. 386, 196 S.E. 325; In  re W i l l  of Beard ,  202 K.C. 661, 
163 S.E. 748; D i x o n  v. Osborne, 201 S .C .  489, 160 S.E.  579. Fo r  excep- 
tions to this rule see S. 2'. J)oclie~?y, 238 S . C .  222, 77 S.E. 2d 664, and 
S. 2). Parnel l ,  214 S.C. 467, 199 S.K. 601. 

The instant case, h o ~ ~ e v e r ,  does not fall within a n  exception to the 
general rule. Even so, the charge, when considered contextually, as it 
must be, was in substantial compliance with our decisions in S. v .  Carroll ,  
226 N.C. 237, 37 S.E. 2d 688; S. v.  Bozoen, 226 N.C. 601, 39 S.E.  2d 740, 
and 8. E .  Lee ,  237 S . C .  263, 74 S.E. 2d 054. 

S o  error. 
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BOARD OF EDUCATION O F  ONSLOW COUNTY v. THE BOARD OF 
CO12NTT COMMISSIONERS OF ONSLO1tV COUNTY. 

(Filed 14 April, 1954.) 
1. Estoppel § S 

Where a  count^ board of education submits to the jurisdiction of the 
Superior Court by excepting to and appealing from the decision of the 
arbitrator in proceedings under G.S. 115-160, the county board of education 
will not be heard on further appeal to the Supreme Court to challenge the 
findings of the Superior Court on the ground that  there was no bona f i d e  
disagreement between the board of education and the board of county 
commissioners and that the county commissioners arbitrarily reduced the 
budget prepared and presented to it. 

2. Appeal and Error 5 4M: Schools § 9f- 
Where the board of education and board of county commissioners are  

unable to agree on the amounts set up in  the school budget to be provided 
by county funds, and the procedure prescribed by G.S. 115-160 is invoked, 
the findings of the Superior Court on appeal fronl I he decision of the clerk 
of the Superior Court acting as  arbitrator, are  conclusive unless arbitrary 
or in abuse of statutory duty. 

Where, on appeal to the Superior Court under t i e  procedure prescribed 
under G.S. 115-160, the Superior Court makes findings of the amounts 
necessary for certain items of the capital outlay budget and the current 
expense budget in sums less than that rerlnested by the county board of 
education, but there is no showing of prebent necessity for the amounts 
budgeted as  compared with the aulounts allowed, held: The record fails 
to show that  the findings of the Supmior Court a - e  arbitrary and, there- 
fore, such findings a re  conclusive, the estimates of the board of education 
not being determinative. 

Sen~blc,: G.S. 115-160 and 115-161 are not superseded by the School 
Machinery Act, G.S., 115-347, et seg., but the statutes must be construed 
i ) z  pari nznteriu and G.S. 11,5-160 and 115-161 still obtain as  to all  items of 
the budget for which the county coinruissioners remain nnder d ~ i t y  to pro- 
r ide by taxation. The policy of the law in regard to the maintenance and 
support of the uniform sjstern of public schools for the entire State, the 
items of the budget prorided for by the State and the items for which the 
county commissioners must or may provide by ad vcllorem taxes, reconcilia- 
tion of inconsistent pro1 isions of the se1 era1 statltes, and the repeal of 
repngnant provisions which llldy not he reconciled by the last enacted 
p r o r i s i o ~ ~  rcqardless of its position in the code, dir,cussed h~ MR. JTJSTICE 
E ~ B B I  I 

APPEAL by Board  of Educat ion of Onslom County from Sterrns, J., 
October T e r m ,  1053, of O r s ~ o n - .  

This  is  n e i t l ~ c r  a civil action nor  a e ~ m i a l  procelxling. T h e  appeal  is 
f r o m  judgment entered a <  the 1a.t s tep of the proccbedings set out helow: 
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Onslow County has only one administrative unit, the County Admin- 
istrative Unit. The Board of Education prepared and adopted a Current 
Expense Budget and a Capital Outlay Budget for the 1953-54 school year. 
The Current Expense Budget was set u p  under the six captions set forth 
in  G.S. 115-157 (a) ,  to wit :  (1) General Control; (2)  Instructional 
Service; ( 3 )  Operation of P l a n t ;  (4)  Maintenance of P l a n t ;  (5) Fixed 
Charges; and (6)  Auxiliary Agencies. Items in the Capital Outlay 
Budget were grouped under four general headings, to wi t :  (1 )  New 
Buildings and Grounds : (2 )  Old Cuildings and Grounds ; (3)  Books ; and 
(4) Transportation Equip~nent  and Facilities. 

The total amounts requested 11 ere : F o r  Current Expenses, $128,500.00; 
for Capital Outlay, $62,000.00. r p o n  subnlission to the County Commis- 
sioners, they eliminated and reduced items, approving: Fo r  Current Ex- 
penses, $97,700.00; for Capital Outlay, $34,000.00. 

Being unable to compose their differences in joint session, the two 
boards followed the procedure set forth in  G.S. 115-160. The Clerk of 
the Superior Court was called in as arbitrator. After hearing testimony, 
the arbitrator's decision waq : F o r  Current Expenses, $111,700.00; for  
Capital Outlay, $45,000.00. The  Board of Education appealed to the 
Superior Court, specifically excepting in each instance where an  item set 
up  in  its budget had been eliminated or reduced. Thereupon, a jury trial 
having been waived, the presiding judge heard the testimony of I. B. 
Hudson, County Superintendent, J. P. Brown, Chairman of the Board 
of Education, and Cameron P. T e s t ,  Principal  of the Jacksonville 
Schools, oflered by the Board of Education, and the testimony of H a r r y  
B. Xoore, Chairman of the Board of County Con~missionera, offered by 
the County Commissioners, and upon this testimony, and the exhibits 
offered by the Board of Education. made findings of fact, wherein the 
amounts approved by the court were : For  Current Expen~es ,  $112,400.00 ; 
for Capital Outlay, $47,000.00. Thereupon, the court entered judgment 
that the County Commissioners of Onslom County Zeuy a tax '(sufficient 
in amount to provide a current fund in the amount of $112,400.00; a 
capital outlay fund in the amount of $47,000.00, and a debt service fund 
in the amount of $72,425.00, for the use and benefit of the Board of Edu- 
cation of Onslow County for the current fiscal year, beginning as of 
Ju ly  1, 1953, and to be used, expended and adnlinistered by the said 
Eoard of Education in the operation and maintenance of the said schools 
in the manner prescribed by law." 

The Board of Education appealed, excepting to each finding of fact 
not in accord with the budget prepared and presented by it and to the 
court's failure to find that all items in the amounts set out in its budgets 
were necessary for the maintenance of the Onslow County Schools. An 
addendum to the record sets forth that  the Board of County Cornmission- 



120 I N  THE SUPREME COUET. [240 

ers assigns errors, viz.: (1)  to the refusal of the court to dismiss the 
appeal of the Board of Education, ( 2 )  to the judgment, and (3 )  to the 
judgment referred to in the next paragraph hereof; but  no entries of 
appeal by the County Comniissioners appear in thl3 record. 

On account of the delay occasioned by the appeal, the court below, in 
accordance with G.S. 115-161, entered an  order requiring the County 
Commissioners to provide funds for Debt Service i n  the amount of 
$74,425.00; and, in  addition, $148,857.85 for use in the payment of the 
Current Expenses in  the operation of' the public schools of the County 
for the fiscal year beginning Ju ly  1, 1053, being thl3 amount expended for 
this purpose during the preceding fiscal year. 

Jones ,  R e d  (e. Griflin for plaint i f f ,  appel lant .  
C a d  1'. V e n t e r s  and E.  W .  Sumnzers i l l  f o r  de fesdan t ,  appellee. 

BORBITT, J. The Board of Education, by exceptive assignments of 
error, challenges the court's findings of fact, insisting that  the court should 
have found from the evidence that  $128,500.00 was necessary as a Current 
Expense fund;  that  $62,000.00 was necessary as a Capital Outlay fund;  
and that each item i n  its budget and included in these totals was necessary 
for the maintenance of the public schools of the county for the fiscal year 
beginning Ju ly  1, 1953. The Board of Education, on exceptive assign- 
ments of error, contends further that there was no bona fide disagreement 
between the two Boards as contemplated by G.S. 115-160; that the County 
Commissioners arbitrarily reduced the budget presented; and that  the 
only evidence before the court was that  the budget as presented by the 
Board of Education represented the amounts necessary for the mainte- 
nance of the schools for said fiscal year. 

I t  should be noted that the appeal presents no controversy relating to 
the amount provided as Debt Service funds. 

The statutory procedure invoked, G.S. 115-160, expressly provides that  
when the Board of Education and the County Commissioners are unable 
to agree on the amounts set up  in the budgets, "the clerk of the superior 
court shall act as arbitrator upon the issues arising between said two 
boards, and shall render his decision thereon within ten days. But  either 
the county board of education or the board of coun ,y comn~issioners shall 
hare  the right to appeal to the superior court wi,hin thirty days from 
the date of the decision of the clerk of the superior court, and i t  shall be 
the duty of the judge hearing the case on appeal Lo find the facts as to 
the amount of the current expense fund, the capital outlay fund, and the 
debt service fund, w h i c h  findings shall be conclusi.t.s, and shall give judg- 
ment requiring the county commiseioners to levy the tax which will pro- 
r ide the amount of the current expense fund, the capital outlay fund and 
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the debt service fund, which  h e  finds necessary to  maintain the schools in 
every school district i n  the county." (Emphasis added.) Raving in- 
voked the jurisdiction of the Superior Court by exceptions to and appeal 
from the decision of the arbitrator, which in  turn is the basis of the 
jurisdiction of this Court upon appeal, the Board of Education cannot be 
heard now to challenge the findings and judgment of the court below on 
the ground that  there was no hontr fide disagreement between the two 
Boards or on the ground that  the County Commissioners arbitrarily re- 
duced the budgets prepared and presented by it. Upon appeal, this Court 
is limited to a consideration of assigned errors of law in  the proceedings 
in the Superior Court. 1T'orsley v. Rendering Co., 239 N.C. 547, and 
cases there cited. By the express terms of the statute, the findings of the 
Superior Court judge are conclusive. IIence, the findings of the court 
below must stand, the record failing to disclose that  these findings were 
made arbitrarily or in abuse of statutory duty. 

The  Board of Education's budget for Current Expenses called for a total 
of $128,500.00 as compared with the findings of fact by the court below 
of $112,400.00, a difference of $16,100.00. The Board of Education's 
budget for  Capital Outlay called for a total of $62,000.00 as compared 
with the findings of fact by the court below of $47,000.00, a difference of 
$15,000.00 Consideration of the individual items accountable for  these 
differ~nces in  the totals will clarify the questions presented for consid- 
eration. 

CAPITAL C)UTLAY BUDGET 

I n  this budget, three items make up the difference of $15,000.00. The 
court below did not allow an item of $10,000.00 for new buildings. The 
court below allowed $2,500.00 for new library books in lieu of the re- 
quested $5,000.00. The court below a l lomd $2,500.00 for new textbooks 
in  lieu of the requested $5,000.00. 

TS'hile the Board of Education deemed i t  advisable to  have the $10,- 
000.00 budgeted for nen7 buildings, no present necessity therefor or 
intended use thereof ~r-as clearly shown. Conceding, without deciding, 
that the items for new library books and new textbooks were proper items 
in a Capital Outlay budget under G.S. 115-157 (b),  (see G.S. 115-279), 
no present necessity for the amounts budgeted as compared with the 
amounts allowed was clearly shown. 

For  reasons soon to be apparent, me consider the several items making 
up the difference of $16,000.00 with reference to the six captions of this 
budget. 
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General Control:  The court below did not allow an  item of $3,000.00 
for Superintendent's Aide. However, the court below increased the item, 
Travel-Superintendent, from the budgeted anlount of $500.00 to $600.00. 

Ins t ruc f iona l  Service:  The court below allowed for the item, Voca- 
tional Agent-Travel, $2,400.00 in lieu of the requested $2,700.00. The 
court below allowed for the item, Clerical ,\ssistants, $9,300.00 in lieu of 
the requested $10,000.00. I-Iowever, the court below increased the item, 
Home Economist-Travel, frorn the budgeted amount of $300.00 to  
$600.00. 

Operat ion o f  P l a n t :  A11 items under this caption were allowed by the 
court below in  the amounts requested. 

N a i n t e n a n c ~  o f  P l a n t :  The court below allo~vetl for the item, Repairs 
to Buildings and Grounds, $60,000.00 in lieu of the requested $25,000.00. 
The court below allowed for the item, Repairs and Replacements-Furni- 
ture and Instructional Apparatus, $7,500.00 in  lieu of the requested 
$10,000.00. The court below allo~ved for the item, Repairs and Replace- 
ments-Heat, Light and Plumbing, $7,000.00 in lieu of the requested 
$10,000.00. 

Fired  C l i n r q ~ s :  -111 items under thiq caption were allowed by the court 
below in the amounts requested. 

Auxi l iary  Agencies: The court below allon-ed for the item, Libraries, 
$8,000.00 in lieu of the requested $10,000.00. 

Except as indicated a b o ~ e ,  the court helow allowed all items in the 
amounts requested. 

Thc evidence offered by the Board of Educat io l~  stresses generally the 
increase in the number of buildings and pupils in the schools of the 
Onslow County Administrative Unit. Eniphasis is placed upon evidence 
to tlic effect that  in the school year, 1952-53, much larger amounts were 
actually expended, particularly for the items for Maintenance of Plant ,  
than the amounts set up  for the corresponding items in its 1953-54 budget. 
I t  was explained that this was possible because of a balance of some 
$60,000.00 carried over from the preceding year and no substantial 
amount Ivas available for 1953-54 other than that  provided by the budget. 
The County Superintendent, Mr. Hudson, emphazized the desirability to 
Korth Carolina and to the local community of ha7;ing a school system of 
which they could be proud, with a reputation for progressiveness, with 
improved equipment and facilities and suitably maintained. W e  appre- 
ciate fully his interest and his efforts looking to r:~ising the standards of 
the Onslow schools. However, the evidence is vague, if existent, as to 
detail proposals in reference to the expenditure of the budgeted amounts 
for  Maintenance of Plant .  The  larger expenditures for repairs and 
replacenients during 1952-53, in the absence of detail as to  present need<, 
is a fact from which the inference could be dranyn that there was less need 
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for expenditures for these purposes in 1953-54. Be that  as it may, no 
present necessity for the amounts budgeted as compared with the amounts 
allowed was clearly shown; and we cannot say that  the court below made 
findings of fact arbitrarily or i n  abuse of statutory duty. Of course, i t  
is the responsibility of the County Comn~issioners to provide the necessary 
funds for Maintenance of Plant  and Fixed Charges as well as for Capital 
Outlay and Debt Service. But  the estimates of the Board of Education 
are not determinatire. Should actual deficiency be disclosed, the County 
Commissioners in the next year would be confronted by facts and condi- 
tions disclosing what was actually necessary rather than an  estimate of 
needs. 

Having concluded that  the findings of fact  by the court below must be 
regarded as conclusive in respect of these budgets for 1953-54, conceding 
that  the procedure under G.S. 115-160 was in all respects appropriate, 
perhaps i t  would be well to refrain from further discussion. However, 
the County Commissioners, while not appealing from the judgment of 
the court be lo^^, contend in  their brief that  G.S. 11 5-160 and G.S. 115-161 
are now obsolete, superseded by The School Machinery Act (G.S. 115-347, 
et  seq.) ; and that the court below should hare  dismissed the Board of 
Education's exceptions to the decision of the arbitrator and its appeal 
from such decision. While not the basis of decision here, we call attention 
to the following matters. 

I t  is an  understatement to say that the manifold provisions of G.S., 
T701. 3 - 1  Ch. 115, present difficulties when an  attempt is made to recon- 
cile statutes apparently in conflict in relation to the same subject matter. 
Evidently, the General h e n ~ b l y  had this in mind when by Resolution 42, 
Session Laws of 1953. p, l X 0 .  it  provided for a commission to study the 
school laws v i t h  a vien- to making recommendations to the 1955 Session 
of the General Assembly as ro revisions which will eliminate any repug- 
nancies and in general clarify and revise existing lams on the subject. 
R7c are concerned here only with a possible "repugnance" relating to pro- 
cedure relevant to the iubject matter of this proceeding. 

G.S. 115-157. G.S. 116-160 and G.S. 115-161 bring forward the prori- 
sions of Sections 1'75, 157 and 188, respectively, of Ch. 136. Public Laws 
of 1923. as amended by Sections 1. 12 and 14, rezpectirely, of Ch. 239, 
Public Laws of 1027. Tl'ithout question, these statutes mere in force as 
the law of this State prior to the enactment of Ch. 562, Public Laws of 
1933, entitled: "AN .lcrr TO PROJIOTR EFPICIEXCY IN THE ORGAKIZATION 
ASD ECONOMY IN TFIE ADJIIPTISTRATION OF THE PUBLIC SCHOOLS OF THE 

STATE; T O  PROVIDE F O R  THE OPERATIOS O F  A UEIFORN SYSTEM O F  

Scrroor,s IN THE TIIOLE OF THE STATE, FOR A TERN OF EIGHT MONTHS, 
~ I T H O T J T  THE LEVY O F  -1PTI '  L 4 ~  VAT.OREM TAX THEREFOR.)) 
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P r io r  to the 1933 Act, Sertions 187 and 188, Ch. 136, Public Laws of 
1923, were discussed in  I n  r e  B o u ~ d  of Education, 187 N.C. 710,122 S.E. 
760, and in Bollins v. Rogers, 204 N.C. 30S, 168 S.E. 206 ; and reference 
thereto was made in R o a d  of Ediication v. TT7altl:r, 198 N.C. 325, 151 
S.E. 718, and in Tt'zlkinson v. Board of Educaticn, 199 N.C. 669, 155 
S.E. 562. Since the 1933 - h t ,  we find no case in vhich  these sections are 
discussed. 

P r io r  to the 1933 Act, each county, in the manner prescribed by Ch. 
136, Public Laws of 1923, as amended, was r e q u i r d  to provide the sup- 
port for  its schools in compliance with the constitutional mandate;  and 
in so doing budgets were required for Current Expenses, Capital Outlay 
and Debt Service. The Geivral  ,lssernblp appropriated money to  consti- 
tute "The State Equalizing Fund," which the B o u d  of Education was 
authorized to apportion 30 that  the burden of coul~ties less able to make 
the required prorision TT o d d  be to some extent eqL alized. 

B y  the 1033 Act, an  entirely new policy for the operation and support 
of schools was put into effect; and a un i fo rn~  systl2m of State-supported 
operation of public schools for the entire State was adopted. I t  repealed 
or subordinated all statutes relating to the public schools i n  conflict with 
its pro~isions.  h'~,'~*ans u. Xerklenhzlrg, 205 S.C.  560, 172 S.E. 323. One 
of its primary purposes was the elimination of ad  valorem taxes as a 
source of revenue to provide for the operation of the public schools for 
the constitutional term. See dissenting opinion by Barnhill,  J. (now 
C. J . ) ,  in Fletcher 7%. Conzrs. of bun comb^, 218 K.C. 1, 9 S.E. 2d 606. 
The 1932 Act is the basis and forerunner of the later comprehensive 
qtatutc, ('h. 358, Public Laws of 1939, which, as amended, is now codified 
as G.S. 115-347 through G.S. 115-382, being G.S. Ch. 115, Art. 50, 
entitled, "The School Machinery Act." 

G.S. 115-356 p r o ~ i d e s  for the use of State funds for  the operation of 
the public schools as determined by the State Board of Education for 
items set forth under four headings : 1. General Control; 2. Instructional 
Service; 2. Operation of P l a n t ;  4. Auxiliary Agencies. I t  provides 
further:  

"The objects of expenditure designated as maintenance of plant and 
fixed charges shall be supplied from funds required by law to  be placed 
to the credit of the public school funds of the county and derived from 
fines, forfeitures, penalties, dog taxes, and poll taxes, and from all other 
sources except State funds : Provided, that when necessity shall be shown, 
and upon fhe a p p r o ~ n l  of the county board of education or the trustees 
of any city adnlinistratire unit, the State Board of Education may ap- 
prove the use of such funds in any administrative unit to  supplement any 
object or  item of the current expense budget, including the supplementing 
of the teaching of vocational subjects; and in suck cases the tax  levying 
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authorities of the county administrative lunit shall make a sufficient tax 
levy to provide the necessary funds for maintenance of plant ,  fised 
charges, and capital ou t lay :  Provided, further, that  the tax levying 
authorities in any county administrative unit m a y  levy taxes to provide 
necessary funds for teaching vocational agriculture and home economics 
and trades and industrial vocational subjects supported in  par t  from 
federal vocational educational funds : Provided, further, that  nothing in 
this sub-chapter shall prerent the use of federal and/or privately donated 
funds which may be made arailable for the operation of the public schools 
under such regulations as the State Board of Education may provide: 
Provided further, that  the t a s  levying authorities in any  county adminis- 
trative unit moy levy taxes to provide necessary funds for attendance 
enforcement, supervision of instruction, health and physical education, 
clerical assistance, and accident insurance for school children transported 
by school bus:  Provided, that  nothing in this section be interpreted as 
repealing the present statutes requiring the State Board of Education's 
approval of local unit budgets." (Emphasis added.) 

I n  the current expense budget prepared and submitted by the Board of 
Education to the County Commissioners, the captions for items for which 
State support is provided are used; and in addition the other two captions 
set forth in  G.S. 115-157 ( a ) ,  namely, Naintenance of P lan t  and Fixed 
Charges. I n  respect of Fixed Charges: it  is noted that  the findings of the 
court are in accord with the Board of Education's budget, namely, 
$5,600.00. I n  respect of Maintenance of Plant ,  the Board of Education's 
budget called for a total of $45,000.00 as compared with the court's find- 
ing of $34,500.00. The testimony of the County Superintendent indicates 
that fines and forfeitures yield between $48.000.00 and $50,000.00 per 
year. 

When authorized by the qualified voters in a county administrative 
unit, the supplemental funds made available may be used "in order to 
operate schools of a higher standard than that provided by State sup- 
port ;" and the procedure with reference to the approval of budgets relat- 
ing to such local supplements is prescribed. G.S. 115-361, G.S. 115-363. 

Sothing in the record indicates that  the qualified voters have author- 
ized a local supplement. Hence, the applicable statutory procedure is 
that set forth in G.S. 115-356. H a d  the County Board of Education and 
the State Board of Education approved the use of county school funds 
derived from fines, forfeitures, etc., for  items of Current  Expense, then 
and only then would the County Commissioners be required to  levy taxes 
to proride fully for the items of Maintenance of Plant  and Fixed Charges. 
So far  as the record discloses, nothing was done by the Board of Education 
in conformity to this procedure. Kather, the parties elected to  proceed 
in accordance with the provisions of G.S. 115-160 and G.S. 115-161. 
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What  is the status of G.S. 115-160 and G.S. 115- ( 6 1  2 T o  say that  they 
are obsolete and superseded by the Srhool Machiiery Act or tha t  they 
have been repealed in whole or in part  iqnores t l ~ e  fact that  they were 
enacted or re-enacted as a par t  of our statutory law ~vhen  the General 
Statutes of 1943 and later when G.S., Vol. 3Li, were adopted. (Ch. 99, 
Session L ~ T V S  of 1953.) The several sections are to be construed in pari 
mate&. I f  poqsible, they are to be reconciled and harmonized. I f  and 
when confronted by inescapable conflicts and inconsistencies, these must 
be resolred by the Court as the occasion a~ises .  Pnrl ier  v. d m o n  County, 
237 N.C. 78, 74 S.E. 2d 333. I n  ascertaining the legislative intent, the 
judicial approach is well stated in 82 C.J.S., p. 912, Statutes, Section 
385 ( b ) ,  as fo l low:  

"The different sections should be regarded, not as prior and subsequent 
acts, but as siinultaneous expressions of the legislatire will; but, where 
every means of reconciling inconsiptencies has been enlploped in rain,  the 
section last adopted will prerail,  regardless of them relative positions in 
the code or rerision. ,in unnecessary implication arising from one sec- 
tion, inconsistent with the express terins of another on the same subject, 
yields to the expressed intent, and the two sections are not repugnant. 
Any rules contained in  the code itself for determining which provision is 
to prerail should be follurved in case of conflict. Form must give way to 
legislatire intent in case of conflict." 

See also, Sutherland, Statutory Construction, Section 3711; Anno., 
1 2  A.L.R. 2d 423. 

Cndertaking the task of statutory constructiol, TT-e note the radical 
change in  the school policy of the State n-rought b,g the 1033 ,let. Since 
theii, under Tlle School Machinery - k t ,  the State, rather than the county, 
lias the responsibility for the school program. Un le r  G.S. 115-356 State 
funds are provided for the items budgeted under the captions (1 )  General 
Control, ( 2 )  In.structiona1 Service, (3 )  Operation of Plant ,  and (4 )  
-iusiliary Agencies. The County Commissioners c re n o t  r e q u i ~ e d  to lery 
taxes for items under these four of the six captions set forth in G.S. 
11-15 a ) .  True, under G.S. 115-356 the County Commissioners rrzny 
levy taxes for additional spccifietl purposes, e.g., fo r  teaching mcational 
snriculture and home economics and tl-ades and industrial vocational snb- 
jects ~uppor t cd  in par t  from federal vocational educational funds. and for 
a t t r n d a n c ~  enforcen~ent, qul3er~ision of instructio 1, health and phg&al 
education, clerical asqi-tance, etc. I \ loreo~er,  if and nhen the County 
Board of Education and the State Board of Education drternline that 
neces.itv tlicrefor esists. the funds dcriwd from fincs, forfeitnres and 
other -pecified sources, belonging to the count. 1 ublic school fund and 
o rd ina r i l ,~  for uqe in the payment of items under the cnl,tions Mainte- 
nance of Plant  and Fixed Charges, may be directed for  llie in supplenirnt- 
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ing an  object or item of the Current Expense Budget for which State 
funds are provided. When this is done, the duty rests upon the County 
Commissioners to make a sufficient tax levy to provide the necessary funds 
for Maintenance of Plant  and Fixed Charges. 

I t  would seem, therefore, that  whenever the positive duty rests upon the 
county tax levying aurhorities to provide the necessary funds the provi- 
sions and procedures of G.S. 115-157, G.S. 115-160 and G.S. 115-161 are 
applicable. N o  other procedure is indicated to determine differences 
between the County Board of Xducation and the County Co~nmissioners. 
Specifically, this would seem to cover : (1 the Debt Service Budget ; (2 )  
the Capital Outlay Budget; (3 )  two items in the Current Expense 
Budget, namely, Maintenance of Plant  and Fixed Charges, i.e., the defi- 
ciency, if any, after application of the county school fund derived from 
fines, forfeitures, etc., to be provided by ad calorem taxation; and (4)  the 
same two items in  the Current Expense Budget, namely, Maintenance of 
Plant  and Fixed Charges, whenever the county school fund derired from 
fines, forfeitures, etc., under the procedure indicated above, shall have 
been directed for use in  supplementing items in the Current Expense 
Budget for which State funds are provided. 

We appreciate the desire of the County Superintendent and of the 
Board of Education to provide for the operation of the schools of the 
county according to standards higher than is possible by the use of State 
funds alone for current expenses in the conduct of the school program. 
I f  the qualified voters share this desire, the procedure is provided whereby 
supplemental funds may be authorized for such purpose and provided 
through county ad valorem taxation. G.S. 115-361, G.S. 115-363. 

The judgment of the court below requires that  the County Commission- 
ers levy a tax for the school pear 1053-64 sufficient to provide a Current 
Expense fund i11 the amount of $112,400.00 and a Capital Outlay fund 
in the amount of $47,000.00. I n  view of what has been stated above, it 
would seem that  the failure of the court below to add, "less such par t  of 
these amounts as is available for Maintenance of Plant  and Fixed Charges 
in the county school fund, derived from fines, forfeitures and other 
source*, specified in C.S. 115-356," resulted in a judgment more favorable 
to the Board of Education than that  to which it was entitled. I n  any 
event, no error of law  rej judicial to the Board of Education has been 
made to appear. Therefore, the judgment of the court below mill be 

Affirmed. 
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STATE r. BEATRICE MOSROE COLLINS. 

(Filed 14  April, 1964.) 

1.  Receiving Stolen Goods § la- 
The offense proscribed by G.S. 14-51 is the rweiving with felonious 

intent the goods or property of another knowing a t  the time that the same 
had been feloniously stolen or taken away. If the property was not stolen 
or taken from the owner in violation of statute, as  where the original 
taking was without felonious intent or was not against the owner's will or 
consent, the receiver is not guilt? of receiving stolen property. 

2. Receiving Stolen Goods 5 6- 
Defendant was charged with larceny and receiring. The State failed 

to prore her guilt of larceny of the goods, and while items of clothing which 
defendant possessed were identified as haring come from two stores, or 
were of the brand and make curried by them respectively, there was no 
direct evidence that  these items had been feloniously stolen from the 
stores, and the question was left in mere speculation or conjecture. He7d: 
Defendant's motion for nonsuit should have been allowed. 

APPEAL 11y defendant Beatr ice Monroe Collins f r o m  Grady, Emergency 
,Judge, J a n u a r y  T e r m  1954  of 0ss1,ow. Reversed. 

This  is a cr iminal  action i n  which the  defendant  and  one Henr ie t t a  
Monroe were tried upon two bills of indictment, which b y  consent mere 
consolidated f o r  trial.  T h e  first bill of indictment  i n  the first count 
charged the  defendant and  Henr ie t t a  Xonroe  on 5 ,2ugnst 1953 wi th  the  
larceny of se re ra l  men's sweaters, ladies' gowns, infants '  wear  and  other 
tnisccllal~eous items of merchandise of the value of $250.00, the  property 
of Belk's Depar tment  Store, Inc . ;  the second count i n  this  bill of indict- 
ment  charged them wi th  receiving this property k l ~ o w i n g  i t  to  have been 
feloniously stolen, t aken  and  carr ied away. T h e  second bill of indictment 
i n  the  first count charged them on 5 August  1953 wi th  the  larceny of one 
Eagle  suit,  seven Holbrook sport  shir ts  and  seven children's dresses of 
t h e  r a l u e  of $250.00, the property of Margolis' Depar tment  S t o r e ;  and  
t h e  second count wi th  receiving th i s  property knowing i t  to  have been 
felonionsly stolen. 

T h e  State's evidence tended to shorn the  fol lo~ving fac t s :  
About 4:00 p. m.  on 5 August  1!)53 the  deftladant and I Ienr ie t t a  

Monroe stopped a n  automobile n e a r  a field about  t n o  niiles f r o m  t h e  Town 
of Newport ,  Carteret  County. T h e y  got out of thc ca r  and  carr ied three 
or  f o u r  b o w s  into the  field, leaving them there. I n  these bosec: x e r e  a 
sni t  of clotlies. sereral  dresses, sweaters, baby clot1 es, shirts,  p a n t y  shoes 
and  other  thingq. These boxes were placed i n  a n  open field where there 
were beans 21; or 3 f e ~ t  high. Y. Z. Simmons, w i o  saw these b o x e  p u t  
i n  hie field, carried the  boxes to  his  htrnse, and notified the  officers. T h e  
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goods shown to Sinmlons: in court looked like the goods he carried from 
the field. 

Sheriff Salter first saw the+e goods in the back seat of the car of the 
Chief of Police a t  Sen-port about 5 :30 p. m. that afternoon. Douglas 
Monroe is the husband of Henrietta N o n r o ~ ,  am1 the brother of the 
defendant. I n  the presence of his wife awl the defendant, he said he n-as 
supposed to pick u p  some things a t  Sev-port  for the defendant; that  he 
didn't knom what he was to pick up. The defendant and Henrietta 
Xonroe denied everything Douglas Monroe said. Before talking to 
Douglas lionroe, the Sheriff went to the field and concealed himself. H e  
saw the defendant drive up  in a car, get out, go into the field and walk 
about 30 feet, looking from side to side. When she returned to the car, 
the Sheriff asked her why she was there and qhe replied a call of nature. 
On  several items lvere Xargolis' tags a n d  Belk'q tag.. Some of the nler- 
chandise had identification marks, and some did not. 

Nargolis' Department Store is in tJackion~ille, and 13elk has a depart- 
ment store in the same town. Belk's Store handles Parro t t  shoes. -1 
Parrot t  shoe taken from the field had Belk's tag and code number on it. 
On the morning of 5 ,1ugust 1953, l3elk's Store put out in the store ~ o m c  
shirts and Jansen sweaters. That  afternoon a lot of thein were ~nissing. 
The sales tickets did not acconnt for them. Lingerie found in the field 
was not identified, because it had no Brlk's tags on it. Belk's Store 
handles the type sweater found in the field, though the only witness for 
Belk's Store couldn't say whether the sweater was one of Belk'a or not. 
The defendant and Henrietta Monroe w r e  in Relk's Store about 10:00 
a.m. on .i August 1953. ,in employee of the itore watched them, but did 
not see them take anything. On cross-examination this x-itness said:  ('I 
wouldn't say these shoes came from our store. I only knom we handle 
shoes of that  brand and make." 

The sole witness for Margolis' Department Store n-as Mr. Xargolis. 
011 or about 5 -1ugust 1953, he missed six Holbrook sport shirts, which 
he had received and marked the afternoon before, and had put out in the 
store the nest morning. A shirt was sho~im to him hy the Solicitor, and 
Mr. JIargolis said: ( 'That is one of the types of s h i ~ t q  we cell, and that 
same design we had just gotten in." H e  identified a bos a, having his 
cost mark written on it. H e  also identified some children's dresses that 
had his cost mark on them. The Solicitor showed him a man'. suit, Eagle 
brand. H i s  store is the only store in Jacksonville that  handles such 
brand. The labels had been ripped out of this suit ;  the other tags were 
still on it. 011 cross-examination he testified he didn't know whether one 
of his clerks had cold the suit or not-he did not know how long i t  had 
been out of the store. H e  was shown two pairs of pants, a shirt from the 
box with his code number on it, and other items, and on cross-examination 
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he said he didn't know how they got out of the s t x e ,  and didn't know 
whcther they were itole11 or ~ io t .  011 rctlircct c san~ i i~a t ion  11c wid  some 
shirts disappeared the n~orn ing  the?. x e r ~  put ont, am1 so  far  R >  he klirw 
there T T C I ' ~  no cash r cc r ip t~  for tlienl. 

The defendant and I lwr ie t ta  3Io11rocl otti~red no pvidcnce. 
Verdict: Not Guilty :I. to the dpfentlant and Henrietta Monroe of 

larceny as charged in c:lcll indictment : Gnilty as to tlie defendalit and 
IIenrietta ?vIon~.oe of receiving stnlrn property, klloniiig it to hare  been 
stolen, a, chargcd in both indictment-. 

Jndglnent : As to the d~fent lant  Eeatrice Monroe Collins, ilnprisonnlent 
in the State's prison; a, to I l e n r i e ~ t a  Jfonroe, niprisolin~cnt in the 
State's pribon, n.liicli qclitei~w \ \ : I*  *rl\ptwled :~ntl she n a s  placed on 
probation. 

Beatricr Monroe Pollin- alo11(, ill)l)tai~l-. it>-igning error. 

~ ' A K K E K ,  J .  'I'll(& off(111-e of r e c c i ~ i l ~ g  -tolcn good; i. set forth in G. S. 
N. C. 14-71. That  statute in part  rcail,: "If ang penon shall receive 
any chattel, property, l~loliey, va luab!~ security or other thing whatsoerer, 
the stealing or taking whereof a m o m l t ~  to larceny or n felony, either at 
common law or by virtue of any statute made or llercafter to be made . . ." 

T o  convict tlie State must prove that the defel dant, nit11 feloniou. 
intent, reccived tlic qoods, the property of another, kno\\ing a t  the time 
that  the same had been previously stolen or taken from t l ~ e  owner in 
\ iolation of G. S. X. U. 14-71. -111 essential clel~lent of the offe11.e is that  
the goods had bcen previously stolen or taken frorn thc onlier in violatioll 
of the qtatute a t  the time of receipt by tlie defentlant. If the propcart- 
was not stolen or taken from the o ~ v n w  in r io l a t im  of the statnte, as 
where the original taking \ \as nitllolit f(t1onious intent, or  was not against 
the o~ixer ' s  will or c o ~ ~ ~ i m t ,  the rcceirer is not guil g of rec~ir i i lg  btolel~ 
property. S. 1.. H I  trcly, 237 S . C .  67,5. 73 S.E. 2d 'i9l : P. 1 . .  lVol i , .  227 
N.('. 555, 43 S.E. 3tl 6 6 1 ;  ,\I. 1 . .  Owrl t l i t i (~ ,  223 S.C. 659, 27 9.3;. 2tl 514: 
is. 1 , .  Shoaf. 6S S.('. 373;  Ki, b y  I - .  T 7 .  ,q.. 174 T.S. 47. 13 L. Ed. 800;  
26 1. C. Law Re\ it.\\- 192, ei scci.: 76 ('. J.  S., R e t e i ~ i n g  Stolcn Qootlb. 
Sec. 2a;  -15 -\m. .Jur., I k ~ e i ~ - i n g  Stolen Property, SIT.  5 .  

('Inasmuch as the s ta t~i te  clefilleq tlic crime as ol e inclilcliilg both tlw 
fact of theft and the fact of knowltdge of the theft, it  follou. tliat, if 
there wa, no theft. the buying of the property is not criminal, even if the 
buyer believes the property t o  hare  lwen stolen." Le Fnnf i  v. I- .  S., 
N. J., 259 3'. 460, 170 C'. C. .\. 43G. 
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Fnmley v. State, 231 .\la. 60, 1G3 So. 394, is a case of receiving stolen 
property. The Court said : "But it is essential to the crime here charged 
that  the goods received by defendant were stolen and retained that  status 
until they were delivered to  defendant." 

The defendant assign, as error the refusal of the tr ial  court to allow 
her  motion for nonsuit as to each count in each indictment. The jury 
acquitted the defendant and Henrietta Monroe as to the larceny counts in 
both indictments. 

Mr. Margolis testified that he did not know how the goods shown him 
got out of his store, and did not know whether they were stolen or not. 
The soIe witneqs for Relk's Department Store said in respect to the shoes 
shown him "I wouldn't uay these shoes came from our store; I only know 
we handle shoes of that brand and make"; and in respect to a s ~ ~ e a t e r  
shown him, all he said was Relk's handles that type sweater, but he 
couldn't say whether thc s m a t e r  was one of Belk's or  not. 

The evidence, considered in the light most farorabIe to the State, 
though i t  may give r i v  to speculation and conjecture, is not of sufficient 
probative force to be submitted to a jury under the second counts in each 
indictment became this esielitial cleilient of the offense of receiving stolen 
property that the property put out ill the field by the defendant and 
Henrietta Monroe had been p~.c~iouqly  stolen or taken from the owner or 
owners in violation of G. S. S. ('. 14-71 is lacking. S. v. Smith, 236 
N.C. $48, 70 S.E. 2d 901; S. 1 , .  Gutldy, 209 N.C. 34, 182 S.E. 667; h'. I - .  

White, 89 N.C. 462; 1 ~ ' i f f X o r c a X ~ y  1 % .  Wrrsson, 71 X.C. 451. 
The State in its brief in discussing the countfi of receiving stolen prop- 

erty relies upon S. r , .  IIolder, 188 N.C. 561, 125 S.E. 113. The case is 
not in point. Tn thr  opinion the Court says: " I t  is the position of the 
defendants that  they cannot be convicted of larceny, but only of forcible 
trespass, because of the open manner in which the property was taken." 

I t  is ordered that  the con~ic t ion  under each indictn~ent and the sen- 
tence of the appellant be racated, as we sustain her motion for a com- 
pulsory nonsuit. 

Probably the merchandise carried into the field by the defendant and 
Henrietta Monroe had in fact been previously stolen, but sufficient evi- 
dence of that  doe.; not appear i n  the Record, and we cannot go out of the 
case sent up. 

Reversed. 
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1 .  Bastards # +Evidence hcld bufficient fo r  jury in this prohecution for  
willful failurc to support illegitimate child. 

Testimony to the eftect that defendant admitted he was the father of 
prosecutr i~ '  child, that t11on:li 11e gave l~rosecutris '  mother a siuall s~ i in  
of money for the child on one oct.t~sion. he had .incr refmcd to support it. 
that letters written by the Welfarr r)ep:~rtinent relative t o  his responsi- 
bility for the child's snpport were mailed to him and not returned to the 
sender, and that he adinitted having intercourse n ~ t l i  p r o s e c ~ i t r i ~  on one 
occasion about eight l n o ~ ~ t l ~ s  prior to the cl~ild's biri11, i s  l lc ld  ~ ~ i f f i ~ i e i i t  to 
be sublnitteil to the jiirj, not\\ithrtnnding clefentlant s testimony in defense 
that he was riot the father of tlie child, that no demand had been made on 
him for snpport, that the money he hail 1)aid was not in discliarqe of any 
duty to snpport, and the introdliction by him of n birth certificate stating 
the leriutl~ of pre?ll:lncy so as  to anttvlnte the tiilie 11c athnitted having 
intercourse 

2. Criminal Law S.5 42~1, 53i- 

W l i e r ~  ilefendai~t testifies in his owl1 behalf, his ~~ri i lence of good clinr- 
nctcr ib co~i ipe t~nt  to he considered both as  substantive evidence on the 
issue of quilt or imlocrnce and a1b0 as  al'i'ccting his credibility ns a \vitness. 
:~iiil nn instruction which restricts snc l~  e \  idence to the qnestion of credi- 
bility entitles him to  :I rlew trial. 

A i ~ , ~ , l . . i ~  hy (lot'(~nd:111t f ~ ~ o n i  l $ur j ; s ,  , I . ,  ~ ) c t o l ~ r  r r ( h ~ ~ ~ ~ ~ ,  1!)53, of 
FR mrmx. 

'I'lie defentlant n a. tried  rid found gui l ty  ill the l i c c o r d d s  Cour t  of 
F r a n k l i n  C'oulity 12 May,  1953, on a w a i ~ a l i t  i\huwl out  of tha t  roiirt. 
c.Il:~rping hi111 wit11 the willful fai lure  and r r f u w l ,  a f te r  demand, to snp-  
1'01-t liiq illc~gitiinatc~ child, b o r ~ i  1 7  May.  19.51, hegottcn by  h im 1111o11 thc 
body of M a ~ i ~ i e  T J ~ ~ t c i ' .  l ' lw tlcfendarit appealetl f rom t11v judgment i n -  
1)oxd i n  tlic R c c o ~ d ~ r ' .  ('ourt to tlie Supcrior  C'otu't of Frankl in  Coluity 
v l ~ e r e  hc ~i aq triccl tlc i i o r o  on the warr:rnt. 

T h e  prosecuting ~ \ r  i tw-s .  J l a n ~ i c  Tmttlr, testified tha t  hlic i~ a n  unliiar- 
~ , i c d  wornan;  tha t  .he gaxc 1)irtll to n child on 17  X a y .  1951, and tliat the 
dt~fenciant TVillia111 T o r t h a m  is t l i ~  fa ther  of the chi ld:  t h a t  the dcfend- 
:int had semwl i i i t c rconr~c  n i t h  her  in September, 1960;  t h a t  she has  
l w w r  had "ilitcrc*onrsc n i t h  anybody bebides J T i l l i a n ~  T o r t h a m . "  

T h e  mother  of the p r o w w t i n g  witnclss testified h a t  she talked with 
the defendant  a f tc r  the c l ~ i l d  w aq horn, when he was home on leave f rom 
the Army,  about <upport ing tlie cliiltl ; t h a t  he  admitted tliat i t  was h i>  
child a i d  g a r e  her  $50.00 to p:iy t o  the C'ounty and  p r o n ~ i w d  he would get 
more i f  he  could n l w n  he I\ cnt  h ick  to camp and would get papers through 



?i. C.] S P R I N G  TERM,  1954. 133 

the *irmy if he could to make an  allotment for the child; that  he has paid 
nothing further for the support of the child. 

The evidence discloses that the illegitimate child is an  epileptic; that  
the mother is of low mentality; that  the TJTelfare Department of Franklin 
County took custody of the child on 23 Nay,  1951; that  the mother of 
the pro~ecuting xitneqs paid the hospital bill. in connection with the birth 
of the child. which anlo~inted to obont $130.00, and paid to the County 
\Vclfa~.e Department $30.00 to $55.00 per month from May, 1951, until 
the 1a.t of December, 1931. Since that time the County of Franklin has 
borne the expense in connection with the care and custody of the child. 

Tlie State's evidence also tends to show that  the Superintendent of 
Public TJTelfare in Franklin County vrote  the defendant on 8 July,  1952, 
a t  hi? overseas address, notifying him that  Mamie Lester gave birth to a 
child 011 17 May, 1051, and that  she said he was the child's father. The 
letter further informed him that  if he was the child's father he mas 
responsible for its support, and requested an immediate reply "as to what 
he expected to do." The Superintendent of Public T e l f a r e  in the afore- 
said county also wrote the defendant a letter addressed to  him a t  his home 
in Henderson, infornling him that  she understood that  he was home on a 
thirty-day leave, and requested him to come to the Ee l f a re  Department 
to discuss an  important matter. The letters were not answered, neither 
were they returned, nor did the defendant visit the Welfare Department. 

The defendant in his testimony denied that  any demand has ever been 
made on him for the support of Xarnie Lwter's illegitimate child. That  
while the mother of the prosecutrix, who is his aunt, charged him with 
the paternity of the child, after he returned from Korea, he denied i t ;  
that  the money he gave his aunt was to help her out and not for the 
support of the child. The defendant admitted that  while he had sexual 
intercourbe with tlie l~ rosec l~ t r i s  the latter part  of September, 1950, he 
denied that  he was the father of her child. I n  support of this contention 
he introduced the birth certificate of the child, which states that  the 
length of pregnancy of tlie mother was forty weeks. 

The jury returned a ~ e r d i c t  of guilty, and from the judgriient imposed 
llc appeals to the Supreme Court, assigning error. 

-1t forney-General  X c ~ l l z d a n ,  Ass is tant  At tome?/-General  N o o d y ,  and  
Gerald F.  ST7hif~, X e m b w  of S t a f f ,  for the  S ta te .  

I - a d o r o u g h  (6 Yrrrborouyh for  appella?it. 

DESIY'I., J. The defendant assigns as error his exception to tlie failure 
of the court below to sustain his motion for judgment as of nonsuit inter- 
posed a t  the close of all the evidence. I n  our opinion, hox~erer, when the 
State's evidence i j  considered in the light most favorable to it, as it must 
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br on snch motion, i t  is sufficient to carry the cast> to the jury. This 
ahsignment of error is overniletl. S. I . .  Smith, 237 N.C. 1, 74 S.E. 2d 
2!)1; S.  T. Gordon,  225 N.C. 7 5 7 ,  36 S.E. 2d 143. 

The following escerpt fro111 the charge fornis the b ~ d s  of one of defend- 
ant's additional a s ~ i g n m e n t ~  of error : "The defendmt contends that  he 
lias offered evidence as to his good character, that  lie has never been in 
any trouble, that  he went in tlie * l r n ~ y  and came back and that he has 
norer been in ally trouble and he contends that  he is ~vortliy of your belief 
and that  you ought to accept hif no rd  . . ." 

111 this jurisdiction a defendant in a crirninal action may offer evi- 
dcnce of his good character and n-lien he does so he is entitled to have such 
cvidence coniidered as suhstantirc testimony on the issue of guilt or 
innocence. ,\nd if i n  quell case a defendant testifies in his own behalf, 
:rnd evidencc of llis good character is introduced, such evidence may be 
conside~ecl l)ot11 a.; affecting the credibility of his testimony and as sub- 
qtantive evidcncc on the qncstion of guilt or innocenve. 8. v. ,?loore, 185 
S .C .  637, 116 S.E. 161 ; 14'. T. S n t r c c ,  195 N.C. 47, 141  S.E. 468;  S. v. 
nnr>is, 2:31 N.C. 664, 5S S.E. 2d 355. 

Thc ahove p r t i o n  of the cliargc. to which the d e f c d a n t  excepts did not 
give tlie tlrfendant, TI-ho testified in his own behalf, the benefit to which 
h~ was entitled in respect to the eridencc. as to his gclod character. 

We deem it unnecessary to diqc~qs the other assignments of error (al- 
tliougll it  would seem one or more of them have sonle merit) ,  since they 
may not nrice on another trial. 

The dcfrndant is entitled to a new trial and i t  is so ordcred. 
Ncnr trial. 

Is IIIE 3 1 . i r ~ r m  OF THE LAST WILL tlXD TESTA3LI:NT O F  BENJAMIN 
FRANKLIN WOOD. 

(Filed 14 April, 1054.) 
I. Wills 1734- 

\Vhile tlie clerk has esclusire original jurisdiction for the probate of a 
will in  common form even though the script is a l le~ed to hare been lost, 
since his jurisdiction to take proof of a will is not affected by its loss or 
tlestrucation hefore probate; when answer is filed denying the arerment 
that thr script offered for probate is the last will and testament of the 
decedent, snch denial raises the issue of devisavit vel   on, conferring 
jurisdiction on the Superior Court in term to deternine the entire matter 
in controrersy, G.S. 1-273, G.S. 1-276. 

2. Wills lS-- 

Allegations to the effect that the decedent had testamentary capacity, 
had left a last mill and testament which had been lost or destroyed by 
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some person other than testator, and alleging the terms of the instrument, 
the existence of property passing under it, and formal requisites of execu- 
tion, the known heirs and next of kin, and persons interested in the will, 
together with allegations that testator did not revoke or destroy the instru- 
ment, are sufficient to state a cause of action for the probate of the 
instrument in solemn form. 

3. Appeal and Error § 40f- 

Refusal of a motion to strike portions of a pleading will not be dis- 
turbed on appeal when appellant fails to show he was prejudiced thereby. 

4. Infants § 18: Process 5 13- 
Failure to show service of process on some of the interested parties and 

failure to show appointment of guardian ad litem for those parties under 
disability are not fatal defects warranting quashal of the proceeding. 

,\PPEAL by respondents from Uona, J., Resident Judge and Judge hold- 
ing the courts of the Second Judicial District, a t  Chambers in Sashville, 
21 December, 1953. From NASH. 

Proceeding for the probate in solenln form of an  alleged lost will. 
David B. Wood, one of the parties who would benefit by the alleged 

will if probated, filed petition with the Clerk of the Superior Court of 
Nash County, alleging that Benjamin Franklin Wood, late of that  county, 
died on or about 20 February, 1951, learing a last will and testament by 
which he disposed of an estate in lands and personal property of the 
aggregate value of approximately half a million dollars. A copy of the 
alleged will is set out in tlie petition, ~ ~ 4 t h  further allegations that  it "was 
not revoked or destroyed by the . . . testator during his lifetime, but that  
the same has, subsequent to the death of Benjamin Franklin Xrood, been 
lost, or destroyed by some person other than the testator, and cannot now 
be found, although diligent search and inquiry has been made." 

The petitioner prays that the paper writing be admitted to probate in 
solemn form per tesfes, and that  letters testa~iientary be issued to the 
executor named therein. 

Thereafter, citations were issued from time to time and served upon 
numerous interested parties named in the petition, heirs a t  law and next 
of kin of the decedent, citing them "to see tlie proceedings relative to the 
establishment and probate" in solemn form of the alleged will. 

Kirby S. Parr i sh  and others, heirs a t  law and next of kin of the de- 
cedent, herein referred to as respondents, filed a motion, before the clerk. 
to strike certain portions of the petition. On the same day the respond- 
ents also filed ansnTer, before the clerk, denying the material allegations of 
the petition. 

Thereafter, the respondents applied to the Superior Court to quash the 
petition and dismiss the proceedings, calling their application a demurrer, 
and alleging as ground< therefor that (1 )  "the court has no jurisdiction 



to hear and determine the matters and things in controversy in this pro- 
ceeding" and (2 )  that the petition doeq not state facts sufficient to con- 
btitute a cause of action. 

-It the December Term, 1053, of S a s h  Superior Court, the cause canle 
oil for  hearing before Jllclge Bone on the respondents' demurrer and 
inotion to strike. 13- consent the cause was continued to be heard in 
Sashr i l le  on 21 December, 1953, a t  which time and rlace the hearing x as 
had, after wliich Judge Bone entered judgment owlrul ing  the demurrer 
and denying tlic motion to strike. 

Froin the judgnwnt so entered, the respondents appeal. 

J ~ I I S I  J .  ' I ' l l~~  rcs1,ontlent~ il~'i,ct that, iii tlw absence of a prior 
ruling by tlic ( ' lerk of the Superior Court, Judge Bone was without juris- 
dictional ~)o\\ er to hear and determine their dclriurr~.r and motion. The 
contention is ~~n tenab le .  T r w ,  the Clerk had exclus~re original jurisdic- 
tion of t h r  proceeding ; that  is, nothing elce appearing, it was within his 
cole pro\ ince in the firat instance to deterniine whether the decedent T o o d  
died testate or intestate and, if he died testate, whet,ler the script i n  dis- 
p t e  is his will. Hrissie r. C'rcrig, 232 X.C. '701, 63 S.E. 2d 330; G.S. 
2-16 (1-1), 28-1, and 31-12 to 31-31.1. I\nd this is so, notwithstanding the 
icript is alleged to ha re  been lost, the rule being that  the jurisdiction of 
the Clerk to take proof of a nil1 is not affected by i s loss or destruction 
bc>forc probate. Andcrsot l  1 , .  Atkinson,  231 N.C. 271, 66 S.E. 2d 886; 
I I I  re TIedgepeth ' s  W i l l ,  1.50 N.C. 245, 63 S.E. 1025. 

I-Io~rcrer, n-lirn the rwpondents filed answer denying the petitioner's 
averment that  the script offered for probate is the 1a';t will and testanlent 
of the decedent, such denial raised an issue of devisnr  it uel n o n  and neces- 
iitatcd transfer of the cause to the civ2 isbue d0ck.t for tr ial  by jury. 
1 I i s  T i  206 S.C. 27, 69 8.32. 2d 25, and ca:,es cited; G.S. 1-273. 
This being so, jnrisdiction to determine the whole matter in controrersy. 
as wcll as the issue of d c r i s a ~ i f  re1 n o n ,  pawxl to t l ~ c  Superior Court in 
term. G.S. 1-976; TViYghi I * .  Bal l ,  200 S . C .  620, 158 S.E. 102; Fai son  
r .  Il'illicr~~z.\, 121 S . C .  152, 28 S.E. 188. See also I H  rc TT'ill of Hine, 228 
S.C.  -105, -1-5 S.E. Od 5 6 .  

Necessarily, then, Jndge Bone had full jurisdictional power and author- 
i ty to hear and deterniine in thc firqt instance the rtspondents' demurrer 
and motion to strike. In r e  i717i5' TT'il:, s u p r a ;  C d l i n s  v .  Collins, 125 
N.C. 08, 31 S.E. 19,5. 
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Next, the  respondents challenge the suficiencx of the petitioli to s tate  
a cause of action f o r  the probate i n  soleilln fo rm of the alleged will. A 
perusal of the petition diccloses allegations of t l m e  ul t imate fac t s :  the 
death of the testator, t h a t  he  made  a i d  left a last will and testament, the 
terms of the instrument  and  existence of property passing under  it ,  
forinal requisites of execution, tes tamentary capacity of the testator, lack 
of rerocation or destruction n n i ~ n o  7ei-occ111di by the testator,  loss or de- 
strnction by some per>on other t h a n  the testator and  t h a t  the  instrumeilt  
cannot be found a f te r  diligent search :,nil inquiry, a n d  the  nanies and  
addresse,- of tlie personq iiltere3ted i n  the alleged will, including knov-n 
heirs a t  l aw am1 next of k in  of the decedent. Tlleae allegations suffice to 
sustain the petition and orer throw the  demurrer .  In  I e I i ~ ~ ~ d g e p e t h ' s  Kill, 
~ l r p r a .  See also -1fcC'orrnick u. J c m i q n n ,  110 S .C .  406. 1.2 S.E. 9 7 1 ;  
In  re Il'ill of lT'al7, 2 2 2  S . C .  591, 27 S.K. 2d 725. 

,\s to the respoi1~1ents' motion to strike portions of the petition, the  rule  
is tha t  the denial of n nlotion to s t r ike u i l l  not be disturbed when appel- 
lant  ic not prejudiced thereby. L e d f o r d  r .  ' I ' rnnspor ta t ion  C'o., 237 X.C. 
317, 74 S.E. 2d 653, and  cases cited. H e r e  our  exaininatiou of the peti- 
t ion leaves the ilnpression t h a t  n o  harin in  l aw will come to the respond- 
ents f rom a reatling i n  the presence of the j u r y  of the l~or t ions  of the 
petition sought t o  be stricken. 

T h e  respondents a l w  point to  the fai lure  of tlie record to show (1) serv- 
ice of process on some of the interested ~rersons and ( 2 )  :il)pointrnent of 
guard ian  ad litem fo r  those under  di~i lbi l i ty ,  and urge tha t  f o r  these 
reasons the cause is not properly eon;tituted. B e  this as i t  may, tlie 
defects s h o l ~ i i  a r e  not f a t a l  and do not war ran t  quashal of the proceeding. 
T h e  court below may. and  no doubt v i l l ,  \c2e tha t   the^ defect- a l e  reme- 
died before the cause goes to  trial.  

T h e  judgment below is 
Affirmed. 

ROBERT EDWARI)S, SR., Farrmx,  ahn BEATRICE EDWARDS, MOTHER, 09 

ROBERT EDJVARDS, JR., D E G ~ M E D  EVPIOTEE. v. CITY O F  RALEIGH, 
EVPLOYCR, SELF-ISSI-RER. 

(Filed 14  April, 1064. ) 

1 .  Controwrry \i7itbout Action 4 :  JIarter and Servant § 33il- 
Where counsel for both parties sign an agreed statement of facts and 

submit Game to the hearing commissioner, the cause must be determined 
on tli? tacts agreed, and denial of motion before the full commission that 
morants be allowed to introduce newly discovered evidence is proper. On 
appwl. it  is error for the Superior Court to remand the cause to the Indus- 
trial ( 'mnnli4on for the reception of tlie newly discorered el-idence, but 
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it qhonld consitlcr 1111. ulq~enl i n  rwptct of errors of l i l T ,  i f  any, in  relation 
to the facts f~greetl. 

2. Appeal and Error §§ 1,- 

An order of the Superior Court remanding the cause to the Industrial 
Commission is an interlocutory order, and an clp~~eal therefrom to the 
Supreme Court is premature and is subject to dismis$ul. G.S. 1-277. How- 
ever, the Supreme Cowt in the exercise of its su1Jerrlsor.y jurisdiction may, 
in proper instances, determine the matter in order to obviate a wholly 
unnecessarg and circuitous course of procedwe. Constitution of North 
Carolina, Article IV,  Sec. 8. 

A i ~ ~ ~ ~ A ~ ~ ,  by d d ~ n d a n t  f i  0111 / I ( /  I r ; k ,  ,T.. SOT e111hr. 19.53 ( ' i ~  il Twin, of 
TJr IKE.  

Proceeding untlcr K o r k r ~ ~ e n ' -  Colilpencation Act 1 G.8. ch. 97, - h t .  1) 
\\licrein the plaintiff- claiiu coml~eil~atiori on aceolint of the d c a t l ~  of their 
yon while employed by the defendant. 

On 26 l l a r c h  1953, btfore Chairlrlan ,J. F rank  Huskins, as hearing 
cominissioner, the plaintiff, a i d  tlic defendant, tlirclngh their counsel of 
rrcord, signed ant1 ~ u h n i i t t d  an  agreed statement of facts. Additional 
btil~ilation-, e.g.. that  Robert Ednards ,  J r . ,  and the City of Raleigh, a 
duly qualified self-insurer, 14 ere subject to ant1 hound by the provisions of 
the Worknwn's Coinpen,-ation -let, etc., were enteiwl in the record. No 
testimony was offered. Upon the stipulated facts, the hearing commi>- 
sioner concluded as a matter of law that  the fatal  injury of Hohwt Ed-  
nards, J r . ,  did not arise "out of" hi: cw~ploynient h y  the defendant; and 
an award was entered denying the plaintiffs' claim. Tlicreupon, the 
plaintiffs ~ p p c a l e d  to the full C'orn~nission, assigning as error the afore- 
.aid conclusion of l av .  Allso, tlie plaintiffs moved before the full Com- 
mi-sion that they be allowed to in t roduc~~  tlcwly disccvcred evidence. The 
full Commiwioa denied the plaintiffs' said motion; and, upon the findings 
of fact  made hy tlie Ilearing Commissioner, to u i t ,  the .tiplilated facts, 
adopted his conclusiolis of law and afirnied the awald. 

ITpon pl:~iutiffb' appeal from the full Conimission to the Superior 
('ourt, the conrt below entcred an order that  "this c~11.r be and tbc came 
i 4  lierely remanded to the Sort11 ('arolina 1ndustri:il C'onmission to the 
cwtl that  said C o ~ n n l i ~ ~ i o n  $hall rrceive :,uch aenly  discovered evidence as 
t l ~ e  plaintiffs may offer." To the *aid order reman ling the cause to the 
Intlustrial Coninii~sion, the dcfcndant excepted and appralecl. 

R. I?. Y'crnpletoti, St.., ant1 IT'. I I .  I-arborough for. plnilrfi t fs ,  appellees. 
I'n 117 I". S in i f l l  and  TViTlicrt~l Jos l in  for d i , f c r ~ d a n f ,  c i p p r ~ l l m f .  

BOBBITT, J. Part ies tliroiigl~ their cwunsel may make stipulations of 
fact. I Iarr i l l  7%. R. A'.. 144 N.C. 542, 57 S.E. 382; L1rt)tber Co. 1 . .  L u m b e r  
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CO., 137 N.C. 431, 49 S.E. 946. Xrliere a case is submitted upon an 
agreed statement of facts, the agreement as to the facts must stand unless 
set aside for fraud or mutual mistake. L u m b e r  Co. z.. L u m b e r  Co.,  supr(z; 
H o o d  c. Jol inson,  208 N.C. 77, 178 S.E. 535; f lood u. Johnson ,  209 N.C. 
112,182 S.E. 709. 

Such submission is in effect a request by the litigants that  judgment 
be entered in accordance with thc law RS applied to the agreed facts. 
A u t o  Co.  11. I n s .  Co., 239 N.C. 416, SO S.E. 2d 35. "The court cannot, 
against the objection of one party to an  agreed cace, receive additional 
evidence touching the controversy, unless so authorized by stipulation in 
the agreement for submission." 2 Am. Jur. ,  pp. 383-384. Agreed Case, 
sec. 22. -1s stated by TT'inbor~~e, ,J., in Rrtrl!y C'orp. z.. h700n, 216 E.C. 
295, 4 S.E. 2d 850: "The case is to he heard only upon the facts pre- 
sented and the court cannot go outsidc of the statenlent of facts. Mc- 
Intosh P. E: P., 556.  X r R e f I ~ a n  1) .  R n y ,  suprtr; Ocernlcrn 1 . .  Sinis ,  96 
N.C., -151, 2 S.E., 372; I T - n f ~ r s  v. B o y d ,  huprn;  Il'agonel z.. Sa in t s ing ,  
184 X.C., 362, 11-1 S.E., 313; ILealfy C o l p .  c. K o o n ,  215 K.C., 459, 2 S.E. 
(2d), 360." 

There being no allegation or suggestiol~ of fraud or of ~ n u t u a l  mistake 
in the subinissioll of the agreed statement of facts, the court below should 
ha re  considered the plaintiffs' appeal from the full Commission in  respect 
of errors of law, if any, in relation to the agreed facts. The cause is 
remanded to the court below to the end that  such hearing be conducted 
and adjudication made. 

The defendant's appeal is from an  ortlcr remanding the cause to the 
Industrial Commission, not from a final judgment. 5tated by Erv i t t ,  
J.: "an appeal does not lie to the Supren~e  Court fro111 an interlocutory 
order of the Superior Court, u n l e ~ s  ~ u c l i  i~iterlocutorg ordw deprires the 
appellant of a substantial right n-hicli 11c might lose if the order is not 
rcriewed before final judgment. G.S. 1 - 3 8  ; T'eazey 1 . .  ('if!/ o f  Durl/atrl, 
231 N.C. 357, 57 S.E. 2d 377; h'rnry 1 , .  Parker ,  111 K.C. 261, 16  S.E. 
236." Rale igh  c. E d t w r d s ,  234 N.C. 628, 67 S.E. 2cl 669. IIonever, 
since the plaintiffs cannot go outside of the agreed facts in the presenta- 
tion of their cause, a further hearing by the Tadustrial Co~r~mihsion mould 
be inconvenient, espensire and futi lc;  and it would seem that  this Court. 
under tllc fact< of this case, i n  the exercise of its power '(to isbue any 
relnedial writs necessary to give i t  a general supervision and control o w r  
the proctwling~ of the inferior court." ( S .  C. Const., -1rt. IT, sec. 8) .  
should not require this wholly unneceqsarp and circuitous course of pro- 
cedure. 

Error  and remanded. 
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STATE r. EARL DhT7ID BAKER, AXII ROBERT C.iRLTON PARKER. 

(E'iled 14 April, 1954.) 
Crinlinal Law 5 G'ib- 

On defenclants' appeal from co~lviction in a recorder's court, they moved 
to quash the warrants on the ground that the recorder's court was estab- 
lished bg local act in co1it1-arention of Article 11, Sec. 29, of the State 
Constitution. The motion to qnasll was denied, a i ~ d  defendants appealed, 
altl~ongh they liail riot been tried in the Superior Court. H c l d :  The order 
was intcrloculorg and a n  ~ p y e a l  tllerefroni must be dismissed. G.S. 1.7-180. 

-\PPILIL Ly tlefenclants fro111 I . ' o t c t z f~ i ;n ,  Spccitrl . J z I ~ ~ P ,  a t  November 
Term, 1933, of \Y.\I<L. 

T h e  defelidalits ~r-ere  tried, convicted. and seiitencwl i n  the Recorder's 
( 'ourt f o r  Cary,  Mereditll, am1 1 I o u w  Creek T o w u l i i p s  i n  Wake  County 
upon  separate  37 a r ran t s  charging then) xiith a joint ~ i o l a t i o n  of G.S. 
20-138, ~\llicll  makes i t  a n ~ i d e m e a n o r  "for . . . anj.  person n h o  is under  
tlic influence of intosicat inq liquor . . . to d r i l e  m y  (motor )  vehicle 
upon  the Iiighv a,n withill this State." Tlie clefen laiita appealed f rom 
t h e  sentences of the Rerorder's Cour t  to the Superior  Court,  n h e r e  the 
separate  war ran ts  were o r i l ~ r c d  c*oi~.;olid:tted. T h e  dr.fendants then nlored 
to quash the  warrants ,  alleging as  tlw baris of tlieir motion t h a t  the 
Recorder's Cour t  fo r  Cary ,  Xcredi th,  and IIouse C'reek Townships was 
cqtablished b y  a local act, to wit, Chaptc r  S 9 i  of the  1949 Seqsion L a n s  
of X o r t h  Carolina, i n  contra\cnt ion of Section 29 of Article I1 of the 
S t a t e  Constitution. T h e  presiding judge overruled the  motion to quash, 
a n d  the defendants, who have n e r e r  been placed on t r i a l  i n  tllc Superior  
Court ,  appealed, aesiping-  the  ru l ing  oil the  illation to quash as  error. 
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STATE r. HARVEY EDWARD BOLLING. 

(Filed 14 April, 1964.) 
Autoniobiles § 30d- 

The evidence in this case iu held sufficient to be submitted to the j u r ~  
on the charge of defendant's guilt of driving an automobile on the public 
highway while under the influence of intoxicating liquor. 

APIJEAL by the defendant from lfcr~ris, .I., September Criminal Term 
1953 of WAKE:. K O  error. 

This is a criminal action ill which the defendant mas convicted hp a 
jury of driving an  automobile upoi: the public highways of the State. 
while under the influence of intoxicating liquor in ~,iolation of the State 
statute. 

The State introduced eridence tending to show these facts. D. R. 
Emory, a State Highway Patrolman, was called to  the scene of a colli- 
sion of a n  automobile with the guy wire of a telephone pole on C. 8. 
Highway No. 70, near Jones' Barbecue Cafe, about two miles east of 
Raleigh. Upon his arrival a t  the scene about 1 :00 a .  m., 8 August 1953. 
he saw the defendant staggering in the center of the highway; he had the 
odor of alcohol on his breath, and was intoxicated. The pat ro lu~an got 
him off the highway, and placed him under arrest. Jones' Cafe and 
house stood side by side. Defendant's automobile was in the yard of 
Jones' house u p  against tlic guy wire of a telephone pole. There werc 
signs on its bumper i t  had struck something. A tree in  the yard had had 
bark recently knocked ofi' it. Tliere nere  automobile tracks from the 
high~vay through the pard of the Cafe, into the yard of the house, to the 
tree, and guy wire of a telephone pole where the autonlobile had etopped. 
The defendant said he was drir ing the automobile about 30 miles per 
hour. On the way to jail lie began crying, and begged the patrolmall not 
to charge him with clriring n hile under the influence, saying he had been 
u p  once before; that he was not dr i r ing:  that someone elbe m s  dr i r ing;  
hut he didn't know who was driring, nor where the drirer  was a t  the time. 
Upon arrival a t  the County J a i l  the defendant u-as w r y  much upset. and 
w n t e d  to plead guilty right then, and pay off. R e  n-as told he could not 
be tried then. 

The defendant offered no evidence. 
Sentence was pronounced on the verdict, and the d~fen(1ant nppealed, 

assigning error. 
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~ ' E R  C U R I . ~ .  Tlie charge of thr. court is not brought forward. 
Thc sole ahsignnlent of error argued i11 the defendant's brief is tlie 

failure of the tr ial  court to grant  his iilotion for judgment of nonsuit 
aptly made. 

The e d e n c c ,  c o n d e r e d  in the light 111ost favorrlble to the State, is 
sufficient in our opinion to carry the casr to the jury.  S. c. S m i t h ,  arcte, 
99, h l  S.K. 2d 262 :  O. 1 % .  F ro l l~~c~oX . ,  2dh S.('. 620, 46 S.E. Bd 343 ; ( 'ut t l-  
r r ~ t ~ r ~ ~ i ~ ~ ( l l t l ~  I . .  L!/sc~fk, 250 Xass. 55.5, 146 S.E. 1 8 ;  8. 1 % .  Ila H a r t ,  3 S.J., 
l\fisc. Heports 71, 120 .\. 427. 

'I'lie defendant says in his brief the cake of Hl(ttlu! v. City of R i c h t t ~ u r ~ d ,  
190 \'a. 42,  05 S.K. 8d 289, "ia factually h i i l a r . "  The case does not 
support such staterneat. I n  that  case the defendant was not arrested a t  
the scene of the collision; lie did not beg not to be charged with drir ing 
while under the inf l~~ence  of intoxicating liquor; he did not ~vnn t  to plead 
guilty and pay off. 

111 the tr ial  below wc find 
S o  error. 

E;JIJIITT W. LASSITER, A D M I ~ I ~ ~ R A I O K  ot' J O H N  >[ELVIN WOOD, DE- 
cEaScl), r. CAROLIN-\ COACH COJII'ANP AND W C. SORRELI;. 

(Filed 14  April, 1054.) 
Automobiles 3 18h (3)- 

Eridence tending to show that intestate drove his automobile from the 
y a r d  of a rural filling station onto a highway direci.ly in front of a bus, 
and that his car ~ m s  struck before its rear wheels reached the hard surface 
of the highway, i s  held to show contributory negligence on the part of 
intestate, barring recovery as a lnatter of law. 

,\PIT.\I~ 1 ~ -  plaintiff from S t e w n s ,  J . .  Janua ry  Teim 1954, FKAXKLIN. 
,2iErmed. 

Civil action for wrongful death resulting from automobile-bus collision. 
Plaintiff's intcstate, after making "a little bit of a stop" a t  or  near 

t h ~  edge of the highway, drove his automobile from the yard of a rural  
filling station onto IIighway 59. directly in front of tllc corporate defend- 
a n t ' ~  approaching bus. I%i5 automobile \WS struck b~lfore its rear wheels 
reached the hard-surface portion of the high!\ ag. He died as a result 
of the injuries. 

At tlie conclusion of plaintiff's e r ide i ic~~ in chief, the court, on motion 
of defendantc. entered jndgmcnt of i n ~ o l u n t a r y  nonsuit and plaintiff 
appealed. 
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A. Cln?j I I ~ m r i c  and  Y.-nr~bo,~o~igh (e. Y a r b o r o u g h  for p l a i n t i f  appel lant .  
Charles  P. Cr'ree~b and Bwssf ie ld  tY. S f a u p i n  for de fendan t  appellees. 

PER CURIAJI. I f  this record contains a n y  evidence tending to show 

t h a t  the individual  defendant, d r i w r  of t h e  bus, committed any act of 
negligence which could be said to be one of the proximate causes of the  
death of plaintiff's intestate, it has  escaped our  attention. I n  a n y  event, 
the record clearly disclose.., a? a mat te r  of law, t h a t  the negligence of the  

deceased, if not the  sole proximate cause thereof, was a t  least a contribut- 
ing  c a m e  of his i n j u r y  and death. Therefore, the  judgment entered in 
the court below is  

Affirmed. 
-- 

C. W. HOPKINS, ADMINISTRATOR O F  THE E s r d m  O F  DON HOPKINS, DECESSED, 
r. A. F. COMER, TRADISG a s  A. F. COMER TRANSPORT SERVICE, 

and 
C. W. HOPIZINS, ~ D M I S I S T R . ~ T O R  O F  THE ESPATE O F  DUANE HOPKINS, DF- 

CEASED, T. A. I?. COXER, TRADISG AS -4. F. COSIER TRBNSPORT 
SERVICE. 

and 
C. W. HOPICINS, Q D ~ X I S T K ~ ~ I O R  01' THC ESTATE OF DEXTER HOPKINS, 

I)ECEASI.:D, v. A. F. COMER, TRADIYG n6 -4. F. COMER TRANSPORT 
SERVICE. 

(Filed 28 April, 1931.) 
1. Evidence § 51- 

h witness to be competent as  an expert must be shown to be skilled or 
experienced in the business. jxofession or science to which the subject in 
question relates. 

2. S a m c  
A pliysician, t l ~ o u g l ~  an expert in his particular field, is not competent to 

testify as  a n  expert as  to the cause of a n  esplosion of a gasoline tank 
truck, even though he stndied chemistry in  colleqe. 

3. Evidence § 4 8 -  

Ordinarily, a nonexpert is not competent to give his opinion on facts 
n-hich are  not within his personal Itnowledge, since the jury may be aided 
in forming an opinion from the facts only when additional light can be 
thrown on the question by a person of superior learning, knowledge or 
skill in the particular subject. 

4. Trial 8 22b- 
On motion of nonsuit, defendant's evidence will be considered only in 

so fa r  as  it  is farorable to plaintiff, except when not in conflict with plain- 
tiff's evidence, it nlny he n w l  to esplain or make clear that of plaintiff. 



1 S  THE Srl'REXE COURT. 

3. Evidence § 3- 
I t  is n matter of c o n ~ u o n  hnowledgt~ that  the fir 11g of a cap pistol. or 

the e\plosion of n cap by knch pistol, emit. n spnrlr, and that a ~p:\rli  will 
ignite gasoline fumes or vilporh. 

7 ,  'L'rial 1'321- 

Cases c:~nnot be submitted to a j u ~ y  on speculations, guesses or cow 
jcctnres. 

N. Segligrnc3c # 17- 

Segligence is not presunit~l from the nlere fact of' a fatal accident. 

9. ;\ egligenre 3 3 36 - 
The doctrine of rcs r p u  loclrtltro cloea not app1.v .o the explosion of the 

11arl;ed tank truck when illore than one inference call be dm\vn from the 
tbvitlcnce as  to the came of the e\ljloxion and the existence of negligent 
tlcfault is not the more reasonable probability. or when the cause of the 
,~ccitlent is left in conjecture, or nhen  the instrumer~tality is not ~intler the 
exclusive control of the detendant. 

10. Scgligcnre 5 l9b ( 1  ) -F:viclcncc 1lf.ltl insufficient to show that fatal in- 
jury from explosion of tank truck was proximate result of defendant's 
negligence. 

l'lnintift's intestates were liilled by lhe esplosion of a parked tank truck 
fro111 n l ~ i c h  the gasoline had been drained. Plaintib's evidence disclosed 
that his intestatrs, tn-o s ~ n a l l  boys, Iiatl cap pistols and were pla~-ing in the 
yard where the truclr was parked shortly before Ihe accidrnt. Plaintiff 
nlso introdnced evidence that  safety vents or valves n-ere maintained in 
t l ~ e  tlumed c:ip of the truclr for the automatic release of a ir  from the tank 
when tlic pressure becanle too high and eridence of' defendant's failure to 
inslwct sue11 ilericaes. Held: The doctrine of I P S  ipsa loqlritur Iwing inap- 
plic:tble, tlie e~itlencc is insufficient to be submitted to the jnr.v on the 
qnestion of whether any negligence of defendant in the maintenance and 
operation of the tank truclr and its safety devices was a prosinrate cause 
of the accident. 

Alrro ; \~  by p l a i n t i f  fro111 l ' ( i 1 1 1 ,  Specicrl du t lge .  Septrmber T e r m  1953 
of SASH. 

Tlirec civil action.. by consc>nt consolidatrd f o r  Irial,  t o  recover da111- 

ages fo r  the deaths of thrcc boy-. aged I, T and 13 war., the children of 
O l i w r  IIopkins,  caused hy tht. e~xplosion of the tank . ~ f  a n  autorl~obile t ank  

truck used in h n u l i q  p e t ~ m l m ~ i i  j)rxlucts.  
T h e  plaintiff i i~trot lnrcd el itlence te l~d ing  to s l i o ~  the  following facts. 

'L'h defendant WH.: engaged in t~aansporting f o r  h i ~ e  petroleum protlnctq 
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by auton~obile tank cars and trucks, with a plant in Rocky Mount. Oliver 
Hopkins had been a, truck tlrirer for the defendant hauling petroleum 
products about 3' 2 years prior to 2 Demnber  1051; he had driven the 
tank truck of the defendant that  exploded over a year, and had "put way 
over a hundred thousand miles on it." Hopkins with his wife and chil- 
dren lived in S a s h  County 28 miles from Rocky Mount. On Saturday 
1 December 1051 Ropkinj  drorc this truck with a load of gasoline to 
Sash-r-ille, unloadrtl tlir gas there- the, tank was drained-and went to 
Rocky Mount, where the truck was washed, greased and gas was put in 
the truck for the operation of its engine-gas was not put in the tank for 
transportation and delivery. Ilopkins got the truck about 1 :00 p.m., and 
drove it to his home, parking i t  in his yard adjacent to his house. During 
the entire time Hopkins worked for the defendant, the defendant per- 
mitted him to dr i re  the tank car to  hi^ home a t  night;  on week-ends when 
the tank truck mas not in use he frequeiitly kept it there. This was 
mutually conrenicnt for him and the defendant, because IIopkins would 
not have to drive 8 miles to Rocky Mount to get it. The defendant in 
paragraph seven in his answer in each of the three actions says: "No 
iqiue is r a i ~ e d  as to the authority of FIopkilis to have the tank in his yard 
on December 1st and December 2nd 1951." 

Hopkins had nerer been given any inbtructions by the defendant with 
regard to safety valves, vents or anything elbe connected with the truck, 
except to be careful in drir ing i t ;  nor had he been required to insl)ect, or 
have inspected the dome cap, vents or valves. During the time he drorc 
this tank car, it  had not been inspected to his knowledge. F o r  the last 
3 or 4 ~veeks Hopkin5 drove this truck, lie noticed after unloading thc 
gas, when he went to refill i t  by unlocking the dome cap and moving i t  
around to raise the lid, the lid would jump up almost high enough to stand 
straight up. blown up from pressme inside. H e  knew nothing about the 
amount of pressure that  ~vould cause the fusible plugs in the cap to 
operate. 

Late Su~ iday  afternoon on 2 D t w l ~ ~ b e r  1951 Oliver Hopkins' three 
small boys, Dexter aged 3, Duane aged 7,  Don aged 13, and their first 
cousin, a small boy named Harold Whitley, just prior to the explosion, 
were playing in the yard, but not near the tank truck. About 5 :15 p. m. 
the same afternoon the tank truck suddenly exploded, tearing out the 
front  and rear walls of the tank, hut not disturbing a t  all the dome cap 
and safety devices installed thereon for the purpose of eliminating such 
an  explosion. The three IIopkins boys and the TTl'hitley boy were killed 
by the explosion. The bodies of I h a n e  and Don Hopkins were found 
about 30 or 40 feet from the t a d <  truck;  the body of Dexter Hopkins mas 
torn in tn-o--half of hi. body ~vaa  founcl a,bout 100 yards from the tank 
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truck, and the other half about 200 yards from it. The tank truck Tras 
parked, just before it exploded, in the IIol,kins gord 4'78 feet from the 
center of the highway. Therr  were tv o .mall Pevan trees bet~rcrl l  the 
tank trnck and the h igh~ray.  

011 erosy-examination Olirer ITopkin; testified 'le knew his yon Don 
and EIarold Whitley had cap pistols before the explosion; after the explo- 
<ion sonleone found cap pihtols, or some llartq of theln, out across the field; 
that afternoon his x i f e  went to an  airport just :?cro:. the road, and found 
:I cap pistol. 

Plaintiff introduced in e~ idence  from l~aragra11'h one of the further 
answer in the Don Hopkills ('a*r serc.r:d sentence- which arc \uninlarized 
as follo~rs : The dome cap on top of the tailk, n w l  to pour gaqoline in the 
tank, has a hinged lid nliich can he closetl, and fa.,tened down. On top 
of the lid and leadinq througli it  nere  t n o  fusiblr l~lngq. desigued to meet 
requirements of the Interstate Commerce Con~nii-sinn and to melt in caw 
of heat sufficiently high to producc danger of explo~ion. I n  the center of 
the dome cap there mac n rent  with rnlve to permit air  or gac to go into 
or pass out of the tank. I\-hen gasoline n a? n ithtlranli, air  would pass 
through the vent into the tank to replace the withdrawn gasoline. I f  
gasoline in the tank e x ~ ~ a n d e d ,  as a result of heat, air  ~i oulcl pas% through 
the rent  outward. Kornial pressure within the ta ilk would be released, 
when the pressure exceeded onr ponnd to tlie sqiiarc inch. I f  gasec: should 
be generated faster than the small ~e111 could rcliw-c thcm, as i n  c2a.e of 
fire, then thr  central p l u n g c ~  in the vcnt wonltl open \\-hen the 1)rewn.e 
reached six pounds per square inch, proriding a larger opening for rrlief 
of pressure. I n  the midst of the part  of thc an5n = I *  offered in cvidcnce 
appear; this sentence : "7'he.e p l u p  met the rcquircrnents of the Intel.- 
,tat(> C'om~ncrce Comn~i-ion." Thr~ nest w ~ t e l i w  ill tlie an>\\ t'r rtvitling : 
"They played no part  in thr  rxploqion," thc plaintiff did not introdlice 
in evidence. 

The  defendant's eritlcncc. tended to shon thew fact;. tT~i.t before dark 
E a r l  M. Stevens pasvd by Olirer Hopkins' home in an antoniohile on the 
highway, saw the tank trnck parked in the ya rd ;  "tl-me n ere two children 
on top of the tank and one so <mall he couldn't quite get on the back, 
trying to climb on the back end of the truck." The larger boy had the 
dome lid on the tank truck open, and \\as kneeling lown a t  the dome lid. 
The other boy was ~ ra lk ing  u p  to the dome lid. The  defendant's name 
was on the door of the tank truck in largc letters. E a r l  11. Stevens heard 
a t  Bailey of the exploqion that  afternoon, and wrnt to the scrnc. 

Van Matthens, Coroner of S a s h  County, arrivrd a t  the scene of the 
explosion between 7:00 and S :00 1). m. that  night. From hi, ins~leetion 
v i t h  a flashlight he vin. in,itle the cxplotlctl tank s iiudge-"it v a s  more 
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or less oil soot-just a skim." At  the scene of the explosion he found a 
cap within 5 feet of the tank, that  had been fired from a cap pistol or 
some other instrument. H e  found a roll of caps in the pocket of the dead 
body of Duane Eopkins. 

The next day an employee of the defendant looked a t  the exploded tank. 
The inside was dry and smutty. The tank truck or tank trailer that  
exploded was of approved type i11 general use in the oil transportation 
business. The  rising of the lid, when the locking mechanism of the dome 
cap is released is normal--how f a r  i t  rises depends on temperature, 
whether hot or cold. 

Dr. Frederick Phillips Pike, who was held by the trial court to be an 
expert in chemical engineering, gave testimony for the defendant tending 
to show the following. Tn response to hypothetical questions describing 
the exploded tank as shown by the evidence he said it would be to him 
strong evidence of a detonation, which is an extremely violent explosion, 
separate and distinct from the small bursting of a tank of low pressure. 
A detonation must be caused by the oxidation of air, and cannot be caused 
by decomposition of gasoline alone; that  any hot spark or any par t  of a 
cap explosion can cause a detonation. That  in his opinion, if the jury 
found the tank exploded some 30 hours after i t  was drained blowing out 
the two ends of the tank with such violence that  a child standing nearby 
mas thrown a distance of 180 yards, such an explosion could not have been 
caused otherwise than by fire being brought in contact with the fumes in 
the tank. Gas alone itself will not detonate ; there must always be oxygen. 
I t  is well known that  fire mill strike off gasoline and oxygen brought 
together. There is a tremendous difference between gasoline vapors by 
themselves and gasoline-air mixtures. H e  has seen gasoline by itself 
under pressure of 3000 pounds per square inch and 900 degrees F., which 
mill make pipes containing it glow red a t  night, which did not detonate. 

At  the close of all the evidence the defendant renewed his motion for 
judgment of nonsuit in each case, which the court allowed. 

From judgment signed in each case in accord therewith the plaintiff 
appeded assigning error. 

Coolpy  LP' .Tiny n n d  . t r t h ~ ~ r  ( I .  R ~ r n a r d  f o r  P l a i n t i f f ,  A p p e l l n n t .  
R n f f l ~ .  W i n s l o u ~  & M ~ r w 1 1  f o r  B c j e n d a n t ,  Appe l l ee .  

PARKER, J. The plaintiff assigns as error, based on his exceptions Nos. 
37 and 38, the trial court's sustaining the defendant's objections to two 
questions asked Dr .  John Chamblee. Dr.  Chamblee is health officer of 
Nash County: a dortor of medicine, licensed to practice his profession, 
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who had studied clienli-try t n o  years a t  college Dr.  Chamblee mas 
offered by t l ~ c  plaiutitf as a lajmali, mho had studied cl~emistry, and not 
as an  (axpert; and as a lnan 71-110 wn. falliiliar with the txpe of cargo tank 
truck suc l~  a, exploded in tlii. instant case. Dr.  Chamblee was asked this 
hypothetical question in substance : a>-uming that  the jury slloulcl find 
that tlie tank truck was u11lo:tded of it, ga*oline aroimd lloon on Saturday, 
the tank drainrd, all  the knon 11 oprnings closed and fastened; that  it was 
taken to liocky Nornit, was ~ m d i c d  a n ~ l  greased, a11d thereafter driven to 
the IIopkin" yard where it reni:~ilied about 30 hour \ ;  that i t  was not 
~ l x p o d  to any outside fire ploducinp agency, and alound 5 : l5 p. nl. on the 
ncxt day riolcntly exploded, did he have an opinion satisfactory to him- 
;elf a, to what c a u d  the explosion? The court sustained dcfendant'.i 
objection to the question, which is the baqis of pli~i~itiff 's exception No. 
37. Dr. C I I R ~ I ~ ~ I P C ,  if lwrniittetl to allsner, would hare  replied: in hi, 
opinion the explosion n ould be caused fi*om spontaneous combustion on the 
inside of the tank. Dr .  ('hamblee TTas thrn aiked, considering his famil- 
iarity with this type tank, if lie had an  opinion as t ,  what would cause an 
r1xplosion of an elllpty tank ~ w e n t l y  cnlpticd of gasoline, eliminating any 
12xternal causes. If perniittcd to anwer ,  over dcfenda~lt's objection, hc 
would hare  given the same a n s ~ c r  he did to the hypothetical question. 
This iq plaintiff's exception S o .  33. 

I n  both of these que5tions 1h. C'hamblee was a*ketl to give hi.: opinion 
upon facts not within hi- 1)ersonal know!eclge-iu otl1c.r nords to give 
~ ~ x p e r t  tcstiinong. The,cl questioni: ~ ~ r r w n t  this qne-tion: wac Dr.  Cham- 
hlct. 1wttr.r qualificd t l ~ a n  thc jury to form an opillion fro111 tlicsc facts? 
Thi, Court has said in P(cfri(X. 1 . .  2 ' roa?~wl l ,  222 N.C. 1. 21 8.F:. 2d 818 : 
"it wonltl seeill that thc proper tc-t i, vhethcr atltlitional light can be 
ihrown on the question under investigation by a I v n o n  of huperior l e a n -  
ing, knowledge or skill i n  f h ~  prrdicdar suhlcc-1, o~ e n hose opillion as to 
the infcreucej to  be d r a n n  from the facts obscrvccl or ncsunlcd ic deemed 
of assistance to the j111-y mt l e r  the circwrnstancci." i Italics our.). 
-1 n itnew to be conipetmt as an expert must be .hon.n to l)e skilled or 

c~q~er ienced in the bu~iness,  profebsion or s c i ~ l m  to vliich the subject 
relates, though there i* no e x x t  rerluirement as to t l ~ e  mode by which such 
Iinolr-ledge, skill or experience has been acquired. q. I - .  Stniflr, 2 2 1  N.C. 
878, 20 S.E. 2d 313; 20 Am. Jur. ,  Evidence, Sec. iS4;  S t a n i b ~ r y  K. C. 
Evidence, Sec. 133; lTTigmore on Evidence, Third IM., Sec. 1923. 

Dr. Chalnblee by education, training and experience is well qualified as 
:t physician to give an opinion which ~vould be likidy to aid a jury to a 
correct conclusion as to the diseascs and ills col1st;lntly threatening and 
affecting humanity. ITo~vever, it  (lo+ not appear that  Dr. Chnmblce is 
qualified by education, training or experience to express a n  opinion as an 
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expert ~ ~ i t n e s s  as to the cause of the explosion in  this case. The rulings 
of the trial court as to this assignnient of error were correct. 

The plaintiff assigns as error the refuqal of the tr ial  court, over defend- 
ant's objection, to hold that  Herman Baker had qualified as an expert 
witness for plaintiff, and the refusal of the trial court to permit him, over 
defendant's objection. to yay where he kept his cargo tank trucks, how he 
loaded and unloaded them, and to espreqs an  opinion upon assumed facts. 
This asqignnient of error is based on his exceptions Sos .  39-43, both inclu- 
sive. Herman Baker has been all oil distributor 32 years, and is familiar 
with the equipment he uses. The record is bare of any evidence that  
Herman Baker by his business, kno\vledge, trade or experience is qualified 
to give an opinion as an  expert witness as to the explosion in this case. 
The plaintiff contends ITerman Baker's evidence was excluded under an 
erroneous view of the law, citing I'ridgen v. Gibson, 194 X.C. 289, 139 
S.E. 443. I t  is a f a r  cry from the facts in that  case and in this. I n  the 
Pridgen Case i t  was held error for the tr ial  court to hold as a niatter of 
law that a general prac t i t ion~r  of medicine could not qualify as an expert 
to give his opinion in a personal illjury case for alleged malpractice, 
though he had not specialized as an  oculist. This exceptive assignment 
of error is overruled. 

This brings us to a consideration of plaiatiff's assignment of error a. 
to the tr ial  court allowing defendant's motions for judgments of nonsuit 
i n  all three cases, made a t  the close of all the evidence. f e do not con- 
sider the defendant's evidence on such a motion, unless favorable to the 
plaintiff, except when not in conflict with plaintiff's evidence, it may be 
used to explain, or make clear the wideace of the plaintiff. H a r r i s o ) ~  
I>. R. I?. 191 S . C .  6 5 6 ,  110 S.E. ,595; I ? i c ~  1 % .  L ~ r m D ( ~ r t o j ~ ,  23.3 S . C .  227, 
69 S.E. "1 513; l 'olotrski/ 1 % .  Ins. IHO.,  238 S . C .  427, 7h S.E. 2d 213. 

"Everybody knows that a lighted match will ignite kerosene or fuel 
oil." Jennings c. Oil Co.,  906  S . C .  261, 173 S.E. 582. I t  iq colnlnon 
knowledge that  gasoline is highly inflammable. -1 ~nc2~icnn  Oil Co. 2.. 

-1--icho7as, 156 Va. 1, 157 S.E. 754. "It is a matter of general knowledge 
that  gasoline is highly rolatile, and gives off fumes and vapors ~ h i c l i  
readily ignite wlien in  the proximity of a flame." B r n d l r g  v. F o w l e r ,  210 
S.C. 231, 42 S.E. 2d 23$. Tebster'q S e w  Collegiate Dictionary (1949) 
gives as one definition of the ~ o r d  cap: '(a percussion cap;  also a small 
piece of paper containing an explosive charge, used in toy pistols." I t  is 
comnion knowledge that  the firing of a cap pistol, or tho explosion of a 
cap by such pistol, emits a spark, and that  a spark v-ill ignite gasoline or 
gasoline fumes or vapors. 

Judicial notice is not liniitccl by the actual knowledge of any individual 
judge or court. Judges may inform themselves, or refresh their niemo- 
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ries, froin standard works of reference, though i t  1s settled lalv that  the 
mere appearance of facts thcrcin does not entitle them to judicial notice, 
unless they are such as to  be part  of corninon knowledge. 20 Am. Jur., 
Evidence, sections 21 and 22 ; Siemcn's  Es ta te ,  346 Pa .  610, 31 A. 2d 280, 
153 A.L.R. 453, writ of c e r t l o ~ a r i  dcnied in 320 U.S. 758, 55 L. Ed.  452. 

The plaintiff contends in his brief : ( a )  there was no positive and direct 
evidence which indicated any dcfinite c~xplanation for tlie explosion, sare 
what could be inferred from thc evidence that  the defendant was negli- 
gent, and failed to exercise due care in thc operation and maintenance of 
the tank truck;  (b )  that  the front and back ends of the tank truck were 
ripped out, but the dome cap was not dislodged, but was closed and 
securely fastened, and the evidence discloses that  safety derices in the 
domc cap wcre defective in that  the fusible plugs did not melt or blow out 
as i t  was intended they should to prevent explosion; (c)  it is common 
knowledge that  tank trucks do not ordinarily explode when properly 
inspected, supervised and operated, whether loaded or not, that  this tank 
truck was in  the sole control of defendant, "and, therefore, the evidence 
in  this case discloses a typical background for the doctrine of res  ipsa 
loqzlitnr": the plaintiff cites in his brief I Ioz~mrd 1,. T e x a s  Co., 205 N.C. 
20, 169 S.E. 832. 

The plaintiff's uncontradicted eridence shows that  the Hopkins boys, 
who were killed, and Harold Whitley shortly before the explosion were 
playing in the yard where the tank truck was, though not near it, when 
Oliver Hopkins went in his house. H e  mas in the h o u ~ e  a t  the time of the 
explosion. Don Hopkins and Harold Whitley had cap pistols before the 
explosion; after tlie explosion cap pistols. or some parts of them, were 
found out across the field; that  afternoon his wife velit to an airport just 
across the road, and found a cap pi.tol. 

Without considering d~fendant ' s  evidence that  he ('oroncr of Nash 
County found a cap that  had been fired from a cap pistol or some other 
instrument within 5 feet of the t ank ;  that  a roll of caps was in the pocket 
of the dead body of Duane Hopkins, it is our opinion that the evidence 
offered by plaintiff is not sufficient, when most liberally construed, and 
giving to him the benefit of every reasonable inference to be drawn there- 
from, to carry the cases to the jury that the explosion was caused by any 
negligence of the defendant in the operation and maintenance of the tank 
truck, or that the safety devices on the tank truck lvere defective, and 
that  the allowing of the motions for judgments of nonsuit in each case 
was proper, unless the doctrine of res ipsn l o q u i t l i ~  applies. Tt is to be 
noted that  plaintiff states i11 his brief there was no direct and positive 
proof which indicated any explanation for the explosion, except such as 
could be inferred from the cvidencc. There is an utter want of direct 



proof that  any safety devices on the tank truck were defective. Cases 
cannot be submitted to a jury on \peculations, guesses or conjectures. 
Segligence is not presumed from the mere fact someone is killed. X i l l s  
I ? .  Moo?-e, 219 S . C .  25, 12 S.E. 2d 661. 

Upon all the facts disclosed by the eridence "more than one inference 
can be drawn from the evidence as to the cause'' of the explosion, and 
"the cxi-tence of ncyligent default is liot the inore reasonable probability, 
and the proof of the occurrence, without more, leares the matter resting 
only in conjectu~e." Therefore the doctrine of w s  ipsa l o p i t n r  does not 
apply, because the ca\es fall within the exceptions pointed out i n  Springs 
o. ndl, 197 X.C. 24.0. 148 S.E. 251; Jenninys  t.. Oil Co., supra;  Boone 
L'. , lIatl~eny, 224 S .C .  250, p. 253, 29 S.E. 2d 687 (see also Lamb c. Boyles, 
102 N.C. 542, 139 S.E. 464;  7 h i l  v. Taylor ,  151 K.C. 284, 66 S.E. 135) : 
rather than within the typical explosion caws, such as 1 1 0 ~  arc1 v. Texas 
Co., supra. 

Coniidering plaintiff's cridence, and defel~dant's eridclice, which is not 
i n  conflict with it, but tends to explain and make clear plaintiff's eridence, 
it would seem that  the tank truck was not under the exclubire control of 
the defendant, and the doctrine of res ipsa loquifzrr ic not applicable, 
because the cases fall within another exception to the rule as set forth in 
h'prinqs V .  Doll, supra;  see 8nunde1.s z.. 12. R., 185 S . C .  289, 117 S.E. 4 ;  
, C t r z i f l ~  2'. Oil Co., 259 X.C. 360, 79 S.E. d d  880. This would vein  to be 
true, xi thout considering a t  ;ill tlefci?dant's eridence tending to show that  
two children were on top of the tank of thcl truck, and the larger bop had 
the dome lid on the tank truck opm, and was kneeling down a t  it, 

The renlaining assignment of error d i scnwd  in plaintiff's brief relates 
to the exclu*ion of evidence as to fiineral expenses. Fro111 what v e  hare  
caid abore the exclusion of this eridence was harmless. 

The untimely deaths of these four, fine young b o ~ s  present a case of 
ztark, heart breaking tragedy. T e  h a w  the utmost sympathy for the 
bereaved parents, but it is our duty "to keep the law in calmnes. made." 

The judgments entered in the Superior Conrt are 
,\ffirined. 



152 I X  THE SUPREME: COURT. [240 

TOMMIE A. BOONE, ~ ~ D ~ \ ~ I R - I S ~ R A T O R  O F  'PHE ESTATE O F  E S T E L L E  A. BOONE, 
DECEASED, r. S O R T H  CAROLINA\ KAII.ROAD COJIP-INY AND SOUTH- 
E R S  RAILWAY COMPANY. 

(Filed 28 April, 1954.) 
1. Pleadings § 15- 

T:pon demurrer a pleading xi-ill be liberally coustrued with a view to 
substantial justice between the parties. G.S. 1-1-1. 

8. Same- 
A demurrer admits the facts alleged in the pleading and relevant infer- 

ences of fact  deducible therefrom, but does not admit legal inferences or 
conclusions of law. 

3. Negligence § l- 
Segligence is the failure to exercise proper car2 in the performance of 

some legal duty M-hich defendant owes the injured party under the circum- 
stances in n-liich they are  placed. 

4. Negligence § 5- 
In order to be actionable, negligence must be the prosimate cause of 

injury, which is that cause which produces the injury in continuous 
sequence and witliout which i t  would not hare  occurred, and one from 
which any man of ordinary prudence could hare foreseen that some injury 
or harm would probably result. 

5. S a m e  
Foreseeability does not require tliat the particular injury sllould have 

been foreseeable. 

6. Negligence § 9 M- 
A person is not required to anticipate negligence on the part of others, 

but in the absenw of an~t l i ing  which gires or should give notice to the 
contrary, may assume, and act on the assumption, that others  ill esercise 
ordinary care for their own safety. 

7. Same- 
A party does not forfeit his right to assume that  others will esercise 

ordinary care for their own safety because such part7 is not altogether 
free fronl negligence on his own part. 

8. Railroads § & 

The engineer of a train is entitled to assume, and act on the assumption 
even until the very rnonlent of impact, that  trespassers or licensees on the 
traclr  rill use their faculties for their own protection and leave the traclr 
in time to avoid injury in the absence of anything which gires or should 
give him notice that such trespassers or licensees are  not in possession of 
their strength or faculties or are  unable to ertrical e tllemselres from their 
dangerous position. 

9. S a m e  
-\ trrq):~ssc.r or li(.et~see on the track is under 11ut.y to look as  well as  

listtin for tllr i~pproacli of ;l trnin, nntl t l ~ r  facat that :I train trarelinp in one 
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direction creates so much noise that  a trespasser or licensee on the other 
track cannot hear a train approaching from the opposite direction does not 
place the duty upon the engineer of that train to anticipate that  the tres- 
passer or licensee will negligently fail to look and step off the track in 
time to avoid injury, in the absence of anything which gives or should give 
notice to the contrary. 

10. Xeglipence 5 10: Railroads 5 6- 

The doctrine of last clear chance does not apply to a trespasser or 
licensee struck upon the tracks of a railroad when there is nothing to put 
the engineer upon notice that  such trespasser or licensee is not in the 
apparent possession of his faculties. 

11. Railroads § 5- 

A railroad company owes the duty of ordinary care to aroid injury to 
persons on highways or private premises near its tracks by objects thrown, 
projecting or falling from trains. 

12. Railroads 55 4, 5--Railroad company held not  liable to  person near 
track struck by body hurled through t h e  a i r  by impact with engine. 

Plaintiff's allegations were to the effect that  his intestate was standing 
near defendant's track where it crossed a street a t  grade, waiting with 
others for the passing of a freight train on the fa r  track of the crossing, 
that another pedestrian was standing on the near track watching the pass- 
ing train with his back toward a passenger train approaching from the 
opposite direction on the near track, that the noise of the freight drowned 
the noise of the approaching passenger train, and that the passenger train 
struck this pedestrian and hurled his body 23 feet through the air, so that 
i t  stri~cli intestate, nllo was stantling off the right of may, breaking her 
neck and causing instant t1e:~th. Held: Demurrer was properly sustained, 
not~vithstanding plaintiff's allegations of negligence on the part of the 
railroad company in regard to excessive speed of the passenger train and 
the failure of the engineer to keep a proper lookout, since upon the facts 
alleged, the engineer cannot be held to the duty of anticipating that  the 
pedestrian, apparently in full possession of his faculties, would not look as 
well as  listen, and c;ee the approaching passenger train in time to leave 
the track before inpacat, and therefore the complaint fails to state facts 
upon wl~ich foreseeahility ns an rcsmtial element of yrovimate cause could 
be predicated. 

13. Same- 
The duty of an engineer to keep a proper 10oli011t is germane only when 

the doctrine of last clear chance is applicable. 

APPEAL by  the l'laintiff f rom Plcss, .J., Octobw T e r m  1953 of CA- 
BARRUS. 

Civil action to  rccorer damages for  v r o n g f u l  death, heard  on  demurrer.  
T h e  plaintiff i n  his complaint alleges i n  substance: One, plaintiff is 

the duly appointed, act ing and qualified administrator  of t h e  estate of 
Estelle -1. Boone, who Tvas killed 27 Kovember 1952;  and  this  action mas 

commenced 7 N a p  1953. Two, the  N o r t h  Carol ina Rai l road  Company 



(hereafter called Carolina R. R. Co.) and the Southern Railway Coni- 
pany (hereafter called the Southern) are railroad corporations. Three, 
Carolina R. R. Co. o~r-11s a railroad track from Goldshoro to Charlotte, 
v, hich track passes through ('oncord, where plaintiff's intestate wab killed; 
and in 11595 i t  lea-ed this track with all its equipnlerit, all its rights of 
transportation and all its property to the Southern for 99 years, which 
lease is duly recorded. Four,  McGill Street, one of the main streets of 
Concord, crosses the railroad tracks of defendants a t  right angles; Gibson 
Xill,  which a t  the time was in operation with several hundred employeec: 
working on three qhifts, is located a t  the southwest intersection of this 
street with the railroad tracks. Fiue, nhcre  this street crosses the rail- 
road tracks, the tracks are straight in each direction north and south for 
about one mile; the tracks approaching the crossing from the north are 
d o ~ m g r a d e ;  a t  the crossing are double tracks-tht> track to the east for 
northbound train%, tlle one to the west for southblmnd trains;  electrical 
+pa1 devices to warn of approaching trains are ])laced a t  this crossing. 
Six, a t  the northwest intersection of this street antl the railroad tracks i. 
a sn~a l l  embankment ob.tnicting the view to the north of a southbound 
train of a person standing outside of or near the yard gates of Gibson 
XMl; the embankment does not oh t ruc t  the riev. of the engineer of a 
\outhbound train as to the crosiing and its sllrrollnding area. S E ~ P ~ .  
about 11 :05 p. m., 27 Rovember 1952, a large number of employees of 
Gibson Mill finished the second shift, al:d left the plant, walkinq east on 
NcGill Street to the crossing; a t  the time a freight train of the S o u t h n n  
11-as passing over the crossing going north, causing the electric signal 
t lc~ice  to signal "stop"; plaintiff'b intestate *topped just outside of the 
gate a t  the Gibson Mill yard, a d  wrll to the we-t of the southbound 
track;  the paqsing freight train and electric narning signal device "were 
making a terrific noisc"; a large number of the mill employes  were 
gathered on the weit i idr  of the southbound track ra i t ing  for the freight 
train to paw;  Ka l t e r  Sanctl stopped on the southbound track, while the 
freight train n-as pabsing, arid r a s  looking south a1 the end of the freight 
train with hi? back to the north. Right, at  this t lme a southbound pae- 
scnger train of Southern, hehind its sc:hedule. running 75 to 90 miles an 
hour. with the engineer not keeping a proper lookout, not making noise 
qufficient to he heard ahore the noise of the freight train, without giving 
 an^- warning signal, without reducing its speed and with the freight train 
pasqing over the crowing in  an  opposite direction proceeded into and over 
tllc crossing. Sine, the paseenger train struck Walter Nance hurling his 
body upon plaintiff's intestate standing just ontside of the mill gate. 
breaking her neck antl causing instant death. T m ,  the engineer could 
not stop his train until he reached the passenger station about one and 
one-half miles from the crossing. 
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The plaintiff alleges as negligence the acts of the engineer above set 
forth, and further alleges that  the engineer of the passenger train failed 
to exercise due care in approaching the crossing with Walter Nance stand- 
ing  on the track with his back to the north ('when to collide with said 
Walter Nance would iniperil the lives of persons to the west of said track 
waiting to cross same"; that  these acts were the proximate cause of his 
intestate's death. 

The  defendants demurred to the complaint on the ground that i t  does 
not state facts sufficient to constitute a cause of action. 

The  court below su~ta ined the demurrer, and the plaintiff excepted 
and appealed. 

H. CV. Calloway, .Tr., and L. E. R n v n h u d t  for Plaint i f f ,  Appel lant .  
Hnrfsel l  cP. Harfse l l  a n t J  Tl'illium L. X i i l s ,  Jr . ,  for Defendants ,  S p p e l -  

lees. 

PARKER, J. Plaintiff has based hiq right to r~col-er  solely on the 
ground of negligence. H i s  complaint must be liberally construed with a 
view to substantial justice between the parties. G. S. N. C. 1-151; C o x  
v. F w i g h f  Lines, 236 N.C. 72, 72 S.R. 2d 25. The demurrer admits the 
truth of factual averments well stated, and such relevant inferences as  
may be deduced therefrom, but it does not admit any legal inferences or 
conclusions of law asserted by the pleader. M c X i n n e y  v. High Poin t ,  
237 N.C. 66, 74 S.E. 2d 440. 

Actionable negligence in the inqtant caGe does not exist, unless "there 
has been a failure to exercise proper care in the performance of somc 
legal duty which the defendants owed" plaintiff's intestate, "under the cir- 
cumstances in which tliey were placed"; and unless '(such negligent 
breach of duty mas the prosimate cau,e" of intestate's death-"a cause 
that  produced the re*ult in continuous sequence and without which i t  
would not have occurred, and one from which any nian of ordinary 
prudence" could have reasonably foreseen that  some injury or harm 
would probably result from his act or omission under all the facts as they 
existed. W h i f f  7). R a n d ,  187 K.C. 805, 123 S.E. 84;  V i l l s  v. N o o r e ,  219 
N.C. 28, 12 S.E. 2d 661; Huwlmett v. X i l l e r ,  221 N.C. 10, 40 S.E. 2d 
480; i l l i k w l  z.. P ~ n d l c f o n ,  237 N.C. 690, 75 S.E.  2d 756; H a r t  v. C u r r y ,  
238 N.C. -148, 78 S.E. 4d l i O .  

Foreseeability does not require the negligent perqon should have been 
able to foresee thc particular in jury  precisely as in fact i t  occurred, or to 
anticipate the particular consequences actually flowing from his act or 
omission. flar-t 7%. Cum-?/, szrpra; D r u m  2'. J f i l l e ~ ,  135 N.C. 204, 47 S.E. 
421, 65 L.R.,i. 890; 108 .lm. St. Rep. 528; 38 Am. Jur. ,  Negligence, 
Sec. 62. 



TFThen the result complained of iq not reasolialsly foreseeable in  the 
exercise of ordinar. care under all tlie facts as they existed, an esential  
element of actionable negligence is lacking. Rolwtson 1 % .  Taxi Scrcice, 
Inc., 214 S . C .  624, 800 S.E. 363; I \ 7 e ~ w l l  I . .  I)nrnrll,  209 N.CY. 254, 183 
S.E. 374. 

"One is not under a duty of ai1ticip;rting negligence on the part  of 
others, but in the absence of anything TT-hich gires or should give notice 
to the contrary, a person is cntitlecl to assume, and to act on the assump- 
tion, that  others will esercihe ordinary care for their own safety, . . .j7 

65 C. J. S., Segligencc, Sec. 15. The quoted worth appear in 45 C. J., 
Segligence, Scc. S6, and are quoted from that xvorli in T y s i n g e ~  v. Coble 
I l a i r ! ~  Produc fs ,  225 N.C. 717, 36 S.E. 2d 246; ITobbs v. Q u c c ~  C i t y  
Corrch Co., ibit?, 11. 323, 34 S.E.  2il 211. Sce C O X  1' Freight Lines, supra, 
where a large nunibcr of our cases arc cited; 35 Am. Jur., Negligence, 
Scc. 192. A party docs not forfeit his right to act on this assumption, be- 
1lTcrvtl I . .  R. R.. I67 S.('. 1-19. '3:: S.R. 3 1 6 ;  7'1ctcdir~rll 1 % .  R. R., 169 N.C. 
srrpm. 

I t  is vell  settled law in this jurisdiction that  n.hen an  engincer of a 
train sees trcqpaqqcra or licen~ecs, wlio arc in appalent possession of their 
strength and faculties, and who arc not in such a position that  they are 
unable to extricate thcniselves from a dangerous position, on tlie track 
ahead of him, the engineer of the train having no information to the con- 
trary. he is not rrvpired to stop his train or evc.11 blacken it< specd, for 
the rraqon tliat he may assume until the very moment of impact that  the 
petlc~trian will uw hi.: favilitiw for  hi^ own p ~ ~ t r c t i o n  and leave tli(l 
track in time to avoid injury. The treipasser or licensee must look, a i  
well as listen. Bcnth  I * .  l?. Ti., 148 N.C. 153, 61 S.E.  664; Albe7.nnthy c. 
R. R., 164 S.C. 91, SO S.E. -221; Rcdmon v. R. R., 195 N.C. 764, p. 769, 
143 S.E. 829; TT'ay 1 % .  Z?. R., 207 X.C. 799, 178 8.E.  571. 

I11 Syme 1%. R. I?., 113 N.C. 555, 18 S.E. 114, the track of the defend- 
ant's railroad ran parallcl and in a few feet of the track of another rail- 
road company; tlir deceased was walking on defendant's track in  front  of 
an  engine and tender backing in the same direction decea.qec1 was going; 
:m engine drawing a long freight train on the ueighboring track was 
"exhausting heavily" R.; it  passed the deceased, anti while it was passing 
deceased, defendant's engine ran  over deceased killing him. Counsel for 
11laintiif did not contend plaintiff's intestate was deficient in any of his 
senses, or wanting in physical or mental powers; but they did contend 
that  the engineer must h a ~ e  seen the long freight train, known that  its 
engine was "exhausting heavily," so as to render intestate as insensible to 
the approach of the other train, as if he had been deaf. The court stated 
it was intestate's duty to  look as well as listen, and the engineer was justi- 
fied in assuming that  inteqtate would clear the track to save himself from 
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harm, and said:  "We are of the opinion that  there was no evidence of 
want of ordinary care on the part  of the defendant." 

The speed of the on-colning train or the fact that an  engine on another 
track is exhausting steam, or other rlisturbing noise is being made, which 
is calculated to d ronn  the noise of an approaching train, does not put on 
the engineer of the approaching train the duty of anticipating that  a 
person on the track in front of h i n ~  will negligently fail to look and to 
step off the track in time to avoid injury, in the absence of anything 
which gives or should give notice to the contrary. H i g h  v. R. R., 112 
K.C. 355, 17 S.E. 79;  Reach  v. R. R., supra;  A b e ~ n a f h y  v. R. R., supra;  
TT'clrd v. R. R., 167 N.C. 14s) 83 S.E. 326; Trenc l~ i~e l l  v. E. R., 169 S.C.  
694, p. 698, 56 S.E. 617. 

I n  TTTyric?c I ? .  R. R., 172 X.C. 540, 00 S.E. 563, 1)laintiff's intestate was 
a school girl on her way to school with other girlh on a dirt road alongside 
defendant's right-of-way, and seeing a train approach went upon the 
track in an  intervening cu t ;  the other girls clinihed the side of the cut 
avoiding in jury;  intestate while 1ea~-ing the track for a place of safety 
caught her foot on a switch rod, and was struck and killed by defendant's 
train. The court after stating that  a percon apparently in possession of 
his faculties and in 110 difficulty will leave the track to avoid harm, and 
that the engineer has a right to assume this until the last minute said:  
'(There is no evidence ill this case of any substantive negligence upon the 
part  of the engineer, vhich  would justify a verdict against the defendant 
on the first issue." 

The doctrine of last clear chance does not apply to trespassers and 
licensees upon the tracks of a railroad who, a t  the time, are in apparent 
possession of their strength and faculties, and nothing to the contrary ap- 
pearing, the engineer is under no duty under such circumstances of antici- 
pating that  such persons will negligently fai l  to seek a place of safety. 
I?cdmon z.. R. R., s r r l v a ,  where the cases are cited. 

I11 Trinity d! I{. 1'. By. Co. I . .  KlacA~shcar, 106 Texas 515, 172 S.W. 
541. L. R. A. 1915D, 278, the railroad was negligent in allowing spikes 
holding the rails to be loose or to lie on the ground, but the court held that  
the railroad could not foresee that a rapidly moving train would pick up 
a spike and hurl  it  50 feet into a field striking Blackshear, who was there 
ploughing; that  the railroad was not negligent, and not liable for the 
injury i t  caused. 

I n  B h n f f ~ r  1 ' .  i l l inneapolis,  St. P. d! S. S.  X .  R y .  Co., e t  a l ,  156 Wis. 
485, 1-1-5 N.T.  1086, plaintiff was injured in her house 147 feet from a 
railroad crossing, by a piece of iron being hurled through a window of 
the house striking her caused by a collision a t  the crossing of a train and 
threshing and boiler outfit. The caul-t held there must have been some 
lack of ordinary care on the railroad'. part  to subject it to liability, and 
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they found no such evidence. in tlie  cord. See also Welch  1.. L. (e. S. 
X. R. Co., 163 Icy. 100, 173 S.W. 338; Cincinncrfi, EI. LC D. Ry.  Co. 2.. 

Hahn, 4 Ohio -1pp. 327; Clnrdy 2'. 8 o l r f h e r ~ r  Ry. Co., 112 Ga. 37, 37 
S.E.  99. 
-1 railroad eorllpany oves tlw duty to u,e ordinary care to avoid injur-  

ing persons on highways or private premises near its tracks. I t  appears 
that  most of the cases involving this principle of law arise from objects 
thrown, projecting or falling fro111 trains. Howerer, before the railroad 
company can be held liable, there must hare  been actionable negligence 
on its part. 79 C. J. S., Railroadi, See. 984; 11;; ,I. L. Ii. Annotation 
550, ef srq.; L.  (6 -IT. R. R. Co. a. Eodcn, 122 Ky. 818, 93 S.W. 7, 
6 L. R. A. (S.S.) 581 and case note p. 5Sl. 

Applying the law abo~-e stilted to the fact,. al lrge~l in the complaint and 
such relevant inferences as may be ~leduced thr~,efrom, we rearh this 
result. There i- no allegation in tlle cornplaint that  Walter N a m e  wac 
not in full posses4011 of his mental and physical faculties, or that  he was 
in any difficulty on the track. The coiuplaint alleges he was standing on 
the track. I'nder the facts alleged the engineer of defendant's t rain had 
the right to assume until the moment of impact that  Walter S a m e  would 
look and step off the track to a place of safety, an3  the engineer did not 
forfeit this right because under thc facts alleged in the conlplaint, and 
admitted to be true by the demurrer, he failed to give any signals of the 
train's approach-thc complaint alleges that  the electric warning signal 
device and the passing freight train were making a terrific noise that  
"monld prevent the said Walter Arance and othe-s from obwrving the 
approaching of said passenger train;" tlie train n as trarelling 75 to 90 
iliiles per hour ;  that the engineer failed to keep a proper lookout. I t  
\vould srenz that  tlle failure to keep a proper lookout subjects a railroad 
to liability only in  those cases where the doctrills of last clear c h a ~ l c ~  
ariws. Ti iq l~  2;. R. R., scipro. 

T o  take the position the defendants could foresee that  T a l t e r  Nance, :r 
111~11 apparently in full posw.sion of all his facultiw, in no difficulty, and 
standiilg ou a l i ~ c  railroad track n.ould negligently fail to perform his 
duty of looking. and to eserc~iw ordinary care for his own safety by step- 
ping off tlie track to a place of safety: that MTaltei. Xance would remain 
011 the track until the train struck hiln, and that hi: body would be hurled 
through the air  about 25 feet striking plaintiff's in1 estate well to the west 
of the southbound track and just ontqide of the g:~te to the mill, killing 
her instantly, would require of the defendants orrmiscience, and make the 
defendants insurers of the safety of those near their tracks. 

We find in the complaint, most lil~erally construed, and with every 
factual averment therein, and all relevant i11ferene.s to be deduced there- 
from admitted to be true by the demurrer, no allegationq of any actionable 
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negligence against  the  defendants i n  the killing of Wal te r  S a n c e  and 
plaintiff's intestate. 

T h e  bizarre  and  t ragic  d r a t h  of the illtestate was proximately caused 
by  the  negligencr of JYaltw Snlice.  The tr ia l  court was correct i n  sus- 
ta ining the  demurrer .  

Affirmed. 

LESLIE A. FARFOUR v. MIMOSA GOLF CLUB, INC., AXD AIORGANTOS 
HOLDING COMPANY, INC. 

(Filed 28 April, 1954. ) 

1. Games and Exhibitions 8 3- 
The owner and operator of a golf course are  not insurers of the safety 

of their patrons, but like the owner or operator of any place of amusement 
for paying patrons, are  under duty to exercise ordinary care to keep the 
premises safe for public use for the purpose for which designed, but are  
not liable for mishaps, accidents or misadventures not due to negligence. 

2. Same- 
The evidence disclosed tbat defendants maintained a hole for water hose 

connection between the green of the ninth hole and the ball washer on the 
near side of the tenth tee, that there was a private roadway or path 
between the ninth green and the tenth tee, but that the hole for water hose 
connection was not on this roadway or path but was on uncut land and was 
surrounded by long grass. Held: The owner and operator of the golf 
course were under no duty to anticipate that patrons would travel in the 
area of the water hose connection, and were under no duty to guard against 
possible injury to patrons by reason of the maintenance of the hole. 

3. Same- 
Plaintifi's evidence tended to show that he parked his "caddy cart" in 

the tall grass between the ninth green and the tenth tee, that after driving 
off the tenth tee he went over to get his caddy cart, and, while looking 
where his ball had gone, grabbed his car and stepped in a hole maintained 
for water hose connection. The evidence further tended to show that while 
there had been a corer over this hole, no corer was over it  a t  the time, 
:1nd that while the hole was partly obscured by tall grass, i t  could have 
been seen had plaintiff looked where he was going. Held: The eridence 
discloses contributory negligence on the part of plaintiff barring recovery 
as  a matter of law. 

Ercvrs, .J.. dissents. 

APPEAL by  plaintiff f r o m  S e t t l e s ,  J., a t  September-October Term, 
1953, of BURKE. 

C i d  action to recover f o r  personal i n j u r y  sustaiiied by  plaintiff on 
1 October, 1952, i n  the  course of playing a game of golf, when h e  stepped 
into a hole,-with bell-toppetl t e r ra  cotta pipe casings about twelve inches 



in circumference, located on the riglit of tlic ninth grecn and to the right 
of the tenth tcc (('as you play otf tlic tw-"), maintained by defendants a< 
a part of tlie bpstcr~i for watcriilg g r t ~ w ~  :311d tee* of tlie Illinlo,a golf 
course. allegedly hidden in the grirzs, iulcovcrd, and without guard rail. 
as result of concurrent negligelice of defendants. 

From tlie pleadings, portion, of wliich xvere offered in elidence by 
plaintifl upoil the tr ial  in Superior C'onrt, all as slionn in the record oil 
this appeal, it  appears that  t1ie.e lwti i lent  facots are admitted : 1. Each 
of defendant,- is a Sor t l i  Ca1'01ina corlmration n it11 principal office in  tlie 
town of Alorpanton, Y. ( 2 .  

4. Pursuant to the 'object:, and pou1~ .  for which the defendant corpo- 
rations were organixcd, the Jlorganton Holding Company, Inc., becanie 
the owner of a large tract of land including an  IS-hole golf course, w a r  
Xorganton, S. C.. n-hich it Ieasetl to the Xirnosit Golf Club, lac. ,  for 
he~e ra l  ;\.clars 1,rior to and 011 1 Octobcar, 19.52, under the tc~rms of which 
the lessor coiitrarted and agreed to nlaintain said p e m i s e ~  as a golf C O I I ~ +  

c~oniisting of IS  hole:, of play and other related "acilities. Defendants 
maintained wid  preinises as a public aniusement, imd sanie were used by 
lessee as a place of aii~useirlcnt for its invitecs incluclilig club membors 
paying fixed f t w  or dues, and the general public upon payment of green 
fees for each clay of use. And l e s ~ o r  contracted with lebsee to maintain 
the premise- for such uses. 

3. The l e w v ,  for several years prioi- to and on 1 October, 1952, offered 
said prrmi>ci for such use to such invitceq upon the payrnent of the fee. 
above mentioned, and in  consequellee of such offering, said premises a r r e  
continuoubly so used. 

The record on this appeal alio diqclmes that  upon the tr ial  in Superior 
C"iirt plnintiff offered cvidt~nce tending to show as of 1 October, 19.52 : 
Tha t  he waq. and for three or more yearc: had been a dues-paying member 
of the defendant Jiiniosa Golf Club, Tilc.. which entitled him to the privi- 
lege of p l a ~ i n g  golf on the Nimoqa course; that  hc had played golf there 
about threc years , -3ui t  for a year, and had started again for about three 
or four montlis,-usually playing t ~ ~ i c e  a week; that  hc was pretty famil- 
iar  with tlic layout of the course, h e n .  there were eighteen greens, and 
san- thc prais and knew the neceqqitp of the greenq being watered, and 
Irnen- that  these greens n.crr3 watered, but, quoting him, "it was not m p  
bu~inecs how they got watered"; and that  he did not know there was a 
hole a t  each green fo r  water hose connection, and, again quoting plaintiff, 
(( did not see that  hole in my  life until 1: saw it afterwards." 

.\lid there i s  evidence that  there were water connections there "at 
differei~t  places"; and that "they are not where gcn d r i ~ o  otf, not on tlrc, 
greens, tees and fairway." 



N. C.] SPRIKG TERM, 1954. 161 

Plaintiff further offered evidence tending to show that  on the right of 
the tenth tee there is a "ball washer" where players usually wash their 
golf balls; and that  the water hole, referred to as being located on the 
right of the ninth green, and to the right of the tenth tee, as one witness 
stated, "sets out from the ball washer7'-6, 8 or 10 feet away, in that  
portion of the land lying between the green and the tee,-"it is not i n  the 
front, it  is not afairway; i t  is not in the rough," but had grabs growing 
u p  and around the top of the exposed tile. 

And plaintiff testified that  "there is a private road and path leading up 
to the tee where the players usually walk"; that he was using a caddie 
cart ( that  is, a two-wheeled upright cart equipped with a holder for bag 
and clubs on the platform of it, and propelled by the player either pulling 
or pushing i t  as suita h im)  ; that  he put his caddie cart where he usually 
put it,-out of the way. 

Plaintiff, testifying, gare  this narrative : "I was playing there October 
1, 1952-playing golf with Dr.  Hsmer,  Dr. - h e y  and Enlory Benfield. 
We had proceeded to the ninth hole and had started driving off the tenth 
hole . . . From the time I left the ninth hole, I walked in between t h ~  
ball washer and the hole, and left niy caddie cart there and went on to thc 
tenth tee . . . Emory Benfield had a caddie cart and the two doctors a 
caddie. We teed oif-my ball going to the right as i t  usually does,- 
Emory Benfield to the left and the two doctors in the center . . . As we 
were finishing teeing off, Enlory Benfield turned to the left and the two 
doctors down the center of the fairway. I went over to my caddie cart. 
I grabbed i t  and started with my  right foot and stepped into this hole. 
I naturally looked d o ~ r n  to see what I had gotten in there. When I 
stepped into i t  nly knee popped. I did not fall-I only stepped into it, 
partially turning m y  foot . . . I went on ahead and found my ball . . . 
Immediately after I stepped into the hole, I looked around and looked 
into what I had stepped in. I saw a depression, a water hole covered with 
grass and a lot of dead leaves and bottles in the hole, and that  was my  
first glance into the hole . . . the hole did not have a cover . . . there 
mas not any fence or rail around the hole, or any warning." 

Again, plaintiff testifying on cros>-examination, said:  "I came over 
from the tee where I had driven off and took hold of the cart,-started off 
with it. I grabbed i t  and x7as pulling it. I was looking where the ball 
was gone and where the doctors were." 

And, on re-direct examination, plaintiff continued by saying: "Before 
I got hold of the cart  I was looking 35-here the ball ~ ~ e n t ,  first, and got the 
cart and started off to it. I was n-alking to~vard the cart before I got it. 
I grabbed the cart and turned and stepped right into the hole." 

Plaintiff testified further that  "the hole mas not obrious." On  the 
other hand, severaI of his witnesses testified that  it was readily observable, 



if one only looked--"you n oultl be bound to see it." And, in the language 
of the caddie nxistrlr, ' T h e n  going by you can see it if you look,-~onld 
pax attention." 

Evidence offered by plaintiff alqo tend< to show hat  there were corws 
for the water holes; that within 30 to 50 days prior to 1 October, 1932, 
the hole in question was .een to he open. 110 protection over it,-nothing 
cxxcept the gra+ to k w p  one from seeing i t ;  that sonietimes grass was over 
it, and s o ~ n e t i ~ ~ i c s  not;  that  the height of g r a v  about a i d  prior to October 
1952 would vary from two to foilr inchw; that  the "rough" is never a t  
any particular lieiglit-that I\ oultl clcpend on when i t  via, mowed, and 
how much rain had occurred. 

When plaintiff re.ted hi. caw, defendanti, and each of them, mored 
for judgment as of nonsuit. The motions nere  a lowed, and judgment 
i n  accordance therewith wa.; entered. Plaintiff i.xcepted thereto, and 
appeals to S u l m m c  C'ourt, and asqignq crror. 

T ~ ~ s u o a m .  J .  Y'hc ~)rilicil)al as-ignmtant of error presented on this 
appeal is based upon e x e l ~ t i o n  to the r ~ l l i ~ ~ g  of the tr ial  court in granting 
defendants' motion for judgment as of nonillit. 

TThile historians tell 11s that  the game of golf w : r b  p1:lyed in Scotland 
more than fire limidred years ago, and while there h a w  been actions a t  
law to recoyer da111age.s for injuries sustained by ptrsons on or near golf 
courses ~i -hen hit  bg golf balls i n  flight  hen d r i ~ e n  in  play, the a t to rnep  
for the partieq to tl~i. appeal fai l  to 11oint out. a ~ d  our own iearch of 
tlipests and allnotations of decided case; fail. to reveal, any case where a 
11atron of a golf course has sued to recoyer damage: for injury surtained 
as result of s t ~ p p i n g  into any kind of hole on or about a golf courv .  

lIowever, a quotation from the Scottiih court, found in derisions in the 
17nited Statcq, may provide R tl~ouglitful reason (('nt~lpion 1'. Chicago 
l,atltlstape C'o.. 29.5 111. *\p11. 125,12 E.E.  2d 879).  The quotation pur- 
~ ~ o r t s  to comr  fro^^^ .lnilrcrr ( 3 .  S f r ~ ~ l ~ n w n ,  13 Scot. L. T. 581. I t  reads: 
"The rislis of accitle~lt in golf are sucli, ~ r h e t l i f ~  frorr those playing behind 
o r  from those mwtiiig the player oil cro.;qing his line of play, that  in my  
o l h i o i i  110 one i;: entitled to take part in a game witllout paping any 
tittention to what i- going on around and near hiin, and that  when he 
receires an injury which by a little care and diligence on liis part lriight 
have been escaped, lie &ol~ld not he cntitlcd to claim clamage> for that  
injury." 

Rut  be that  as it I I ~ ~ S ,  p i d : ~ n c e  may lw had in our on11 decisions and 
in genclral principle. af law ill re>ped to the duty and liability of a n  
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owner of a place of amusement to patrons thereof, and in respect to duty 
of a patron regarding his own safety. 

As to the owner, the general rule is that  he is not an  insurer of the 
safety of patrons, but he oweb to then1 only what, under particular cir- 
cumstances, is "ordinary" or "reasonable" carc. See Anno. 22 A.L.R. 
610, citing among other cases, Hal lybur ton  zl. Burke C o u n t y  F a i r  Asso., 
119 N.C. 526, 26 S.E. 114, 38 *i.L.R. 156, and S ~ n i f h  T .  Cumbe1.1and 
Agric .  S o c i ~ f y ,  163 N.C. 346, 79 S.E. 602, ,In11. Caa. 1915 B, p. 544. See 
also Rzlaretf v. Goodwin ,  201 N.C. 734, 1 G 1  S.E.  316; H i a t f  c. Ri t t e r ,  
283 S . C .  262, 25 S.E. 2d 756; Patierson v. Lex ing ton ,  229 N.C. 637, 50 
S.E. 2d 900; R e v i s  v. Orr ,  234 X.C. 358, G G  S.E. 2d 652, and cases cited. 

I n  Smith v .  i i g r i c u l t ~ i r a l  ,qocicty.  sup^^, the Court quotes this as the 
rule of liability: "The owner of a place of entertainment is charged with 
an  affirmative, positive obligation to kaon. that  the premises are safe for 
the public use, and to furnish adequate appliances for the prevention of 
injuries which might be anticipated from the nature of the performancc, 
and he impliedly warrants thc premise; to be reabonably safe for the 
purpose for which they are designed." See 38 Cyc. 268. To like effect is 
the decision in H i a t t  1;. F l i t t e ~ ,  supra.  

And in Evere t t  v .  Goodu~itl  suprn,  Li'royden, ,I., for the Court, wrote 
that  the duty imposed by lam upon the on-ner of a golf course "to exercise 
ordinary care in promulgating reamlable rules for the protection of per- 
sons who rightfully use the course, and furthermore to exercise ordinary 
care in seeing that the rules so promulgated for the protwtion of players 
are enforced. The owner of a golf course is not an  insurer, nor is such 
owner liable in damages for mishaps, accidents and mkadventures not 
due to negligence." 

Moreover, in P u t t e m o n  v. Lex ing ton ,  s u p m ,  an action in which plain- 
tiff sought to recover damages sustained by her while attending a baseball 
game in the park owned by defendant city and used by defendant Baseball 
Club as result of a fall when she stepped in a hole on an embankment 
where she chose to sit, this Court in opinion by Devin ,  ,J., later C. J., had 
this to say:  "Baseball is an outdoor game. Those who operate a park 
appropriate for playing this game for the entertainment of spectators, 
as shown by evidence in this case, would not be expected to maintain the 
grass-covered slopes of an embankment on which some spectators chose 
to sit entirely free from roughness or unevenness or slight depressions. 
Defendants mere not insurers of the safety of those who entered their 
park but were only held to the obligation of exercising due care to prerent 
injury which reasonably could have been foreseen and to give warning of 
hidden perils or unsafe conditions ascertainable by reasonable inspection," 
citing cases. 
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I n  the light of thew principles, applied to caqe in hand, the defendants 
owed the duty to plaintiff, ant1 those who for pay cqjoyctl the l)rivilege of 
playing golf on the 3liniosa course to exercise ordinary care to see that  
the course is maintained in a reasonably safe cond tion for the purpose 
for which i t  is designed, that i-, for playing golf. 

The question then a r i w  as to whether, under the evidence in  this case, 
the place where the watcr hole here inrolred is located is a part of the 
course designed for the playing of golf. 

Turning to a glossary of technical terms used in the game of golf found 
in  Encyclopedia Britannica, T'ol. 10, 14 Ed., p. 503, the "course" is "the 
terrain over which the game is played. ,111 ground on which play is per- 
mitted, including fa i ru  ay, roiigh, hazards and putting greens." 

"Fairway" ic, "the expanse of grountl, extending in whole or i n  part  
froin the tee to the putting green, especially prepared for play with excel- 
lent turf on which the grass is kept out." 

"Rough" is  "the ground to left and right of the f , i i rnay ;  also a t  times 
intervening between the tee 2nd fairwap, on ~ h i c l i  vegetation is allowed 
to grow wirl~out being cut." 

"IIazard" is "the limited &pace or a r m  in which !lie privileges of play 
are restricted, inc l~id i~lp  bunker-, water courses, pm&, sand, etc., also 
recognized roadways and 

"Green" is the "lmtting green" around the lioles. "The tee," also 
tcwned "teeing ground" is "the place marked as the limit, outside of 
11 hicll i t  is not 1)ernlitted to drive the ball off." 

111 the EncyclopeJia Americana, Vol. 13, a t  page 37,  referring to 
"golf," i t  is sa id :  "The object of the game is to knock the hall froni an  
c,tablished start ing point to a designated f in i~hinp point in the fewest 
possible strokes. Golf is played on a course or links, which consist usually 
of nine or eighteen holes. A hole, designating a unit of play, comists of 
:t starting point, or teeing ground, a finishing plaw, or putting green, 
~ n d  the intervening area. Rules of the game recognize four-part division 
of the course: (1) Teeing ground, ( 2 )  through thc green, ( 3 )  hazards. 
:{lid (4)  putting green. Marker? placed on an  are:{ especially prepared 
for teeing, detcrininc the limits of the teeing gronnd. Put t ing  green iq 
slso a specially pre1)ared area, in the surface of ~vllicll is cut a hole four 
; ~ u d  one-foiirth inches in diameter. 'Tllr] area withir~ a radius of the hole 
of 60 feet, except hazards, is putting grwn. Hazards are ditcheq, creeks, 
ponds, roads and bunker.. *\ bunkrr, which is an artificial hazard. is a 
hole o r  depression . . . ant1 i q  1isi1a1l-y covered wit1 sand. Bunkers are 
a 1 ~ o  called sand traps. T111wl1gh the g r w n  is the wl~olc area between the 
twing ground and the putting green, excq)t hazards. I t  includes hoth 
f :~ i rway and rougl~ .  The fornrcr applicc to that part  of the area on which 
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the turf is specially prepared for play. The balance, except hazards, is 
rough." 

And the New Funk & Wagnall's Encyclopedia, p. 5870, states: "Golf, 
a n  outdoor game, played on a stretch of ground known as a course or l i n h  
by two or more players, each player using a small, hard, white ball which 
he propels by means of specially designed clubs. The object of the game 
is to drive the ball a ro i~nd the course, using as few strokes as possible, and 
playing successively from the beginning or 'tee' to the end or 'cup' of each 
of the eighteen sections, known as 'holes' into which the course is divided 
. . . The players begin a t  the first 'tee,' a level area of turf or sand, 
generally raised slightly abore the surrounding terrain, and each player 
successively drives his ball onto the 'fairway' or main par t  of the course, 
a strip of land on which the grass has been cut to provide a good lie for  
the ball. On either side of the fairway is an  area left in its wild or 
natural  state . . . At the f a r  end of the fairway is the 'green,' an  area of 
closely cropped grass surrounding the cup . . ." 

Similar definitions to those in the encyclopedias may be found in 
Webster's International Dictionary. 

Hence, in the light of these well established and generally recognized 
definitions of golf terms, and of the rules of the game of golf, applied to 
the evidence offered by plaintiff, as shown in  the case on appeal, it  
appears that the place where the water hole here involved was located is 
no part  of the terrain designed for  playing the game of golf. Too, i t  was 
beyond the area of the ball washer. And elsewhere there was a private 
road and path leading from the ninth green to the tenth tee. Therefore, 
it would seem, and the Court holds that  defendants, the owner and oper- 
ator of the golf course, were under no duty to anticipate that  patrons 
would travel in the area of the water hole and to guard against possible 
injury to them by reason of the hole. 

But  in any event, the evidence clearly indicates that  plaintiff was negli- 
gent, and that  his negligence, a t  least, contributed to the in jury  and 
damage of which he complains. H e  chose not to follow the road and path 
where players usually walk in going from the ninth green to the tenth 
tee. Rather, he chose to take a short cut from the ninth green to the tenth 
tee, and en route to park his caddie cart a t  a place in  high grass. This 
necessitated his return to the cart, and that  he take off from that  point 
rather than from the front of the tee. Moreover, his own statement 
clearly indicates that  he was intent upon locating the spot a t  which his 
ball was last seen. H e  says: "I was looking ~vhere the ball mas gone." 
"Before I got hold of the cart I was looking where the ball went, first," 
that  he "grabbed" the cart, turned and started xvith his right foot and 
stepped into the hole. Then i t  v a s  that he first glanced into the hole. 
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Thus, i n  ei ther  abpect of the  case, judgment as  of nonsuit was p r o p e r l -  
entered. 

Affirmed. 

ERVIX, J., dissent.. 

STATE O F  SORTH CA4ROLINA Ex REL. UTILITIES CODIMISSIOS v. 
THURSTON MOTOR LINES, INC., WILSOS, NORTH CAROLISA. 

(Filed 28 April, 19.54.) 

1. Utilities Conimission § 2- 

The rtili t ies Comn~ission is a creature of the Legislature with only that 
authority which is vested in it by statute, which authority i t  may exercise 
only in accord with the standnrcls prescribed by law. 

2. Carriers 5 4- 

Motor carriers of freiglll in intrastate commerce who exchange freight 
in the course of delivery are  not only given authorizy but a re  required to 
establish joint rates, and may provide for the division of revenues derivrd 
from such shipments by contract. subject only to the limitation that  the 
contract shall not unduly prefer or prejudice an1 of the participating 
carriers. G.S. 62-121.2s (2 ) .  

3. Same: Utilities Commission 5 %Authority of Commission t o  interfere 
with contractual division of revenue from intercliitnged freight. 

The Utilities Conmission is given authority to interrene and vacate a 
contract for division of revenue from interchanged freight between two 
intrastate motor carriers only upon its finding after hearing that the con- 
tractual agreement between the carriers for the division of revenue from 
such shiprnents is, or will be unjust, unrtmonable and inequitable, or unduly 
preferential or prejudicial as  between the contracting carriers. and when 
an order is entered by the Commission without such jurisdictional finding, 
the cause must be remanded. A finding merely that the Commission does 
not accept the contractual practice of the carriers a s  being equitable is 
insufficient. G.S. 62-121.28 ( 6 ) .  The provisions of G.S. 62-121.28 ( 2 ) ,  giv- 
ing the Commission discretionary power to prohibit the establishn~ent of 
joint rates, is inapplicable. 

4. Contracts § 86- 

A contract executed by persons srti jztr-is who hare the legal right to cow 
tract may be vacated or annulled by a stranger thereto, even tlionqh the 
stranyer be a State agency, only in the manner and method provided by 
law. 

APPE.II, by defeildaiit fro111 -1 ~ , I I o ~ X S ,  ,J., l)ecembci. T e r i i ~  1953, W.\I<P. 
E r r o r  and  remanded. 

Investigation of a controversy existing bet11 een Thurs ton  Motor  Lines, 
Inc.,  hereinafter  referred to  as  Thurston,  and lTeln1s Motor  Express, Inc.,  
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hereinafter referred to as Helms, as to the division of joint rates or 
charges for the transportation of freight interchanged between the two 
carriers. inqtituted by the Utilities Commission. 

The controversy relates primarily to shipments transported by Helms 
from Charlotte, X. C'., to Raleigh. N. C., where they are transferred to 
Thurston for delivery a t ' l~oin ts  in northcastern S o r t h  Carolina. 

011 19 Auguqt 1946 Thurston and Helms entered into a written agree- 
mcnt for the division of freight charges collected on ship~ncnts of freight 
interchanged between the two carriers. Se i the r  party has canceled the 
agrement as therein authorized, and it has remained in full force and 
effect since i t  mas executed. 

The parties also had all informal agreement relating to shipments 
originating a t  pointh served by both but to be delivered in territory served 
by only one of them. I'nder this agreement, when a shipment originates 
a t  a point served by both, but is to be delivered in territory served only 
by Thurston, and is "picked up" by TIelms and interchanged with Thurs- 
ton a t  a base point for final deliwry, or vice versa, the delivering carrier 
receives all the freight charges. 

I n  April 1951 the Utilities Commission granted Thurston a franchise 
to transport freight between Charlotte on the one hand and points and 
places on its line in eastern S o r t h  Carolina east of U. S. Highway 1 (not 
including Raleigh) to the Virginia State line and on and north of U. S. 
Highway 70 from Raleigh to the Atlantic. Helms already held a fran- 
chise under which i t  originated shipments in Charlotte destined for points 
in said territory. I t  interchanged such qhipments a t  Raleigh for delivery 
a t  the destination point. Since said franchise was granted to Thurston, 
Helms' customers in Charlotte deliver to its pick-up truck shipments to  
be delivered to points within Thurston's territorv above described. Helms 
transports these shipments to Raleigh where it interchanges with Thurs- 
ton for final delivery. Thurston has been insisting that  the '(delivering 
carrier takes all" agreement applies to these shipments. As much more 
freight moves east from Charlotte than from east to west to points served 
by Helms, but not by Thurston, Helms has been protesting and settlement 
between the two carriers has been delayed. 

The Utilities Commission took note of the controversy and, being of 
the opinion the situation was against the public interest, instituted a n  
investigation. Hearings IT-ere had which culminated in the order entered 
by i t  in this proceeding. 

The Conlmission found certain facts including the following: 
"The agreement as esecuted provides that  i t  shall remain in full force 

and effect, beginning September 1, 1946, until cancelled by either party 
by giving thir ty days' notice in n-ritiag to the other party. There is no 
evidence that  the aq reem~nt  11aq been cancelled. There is evidence, horn- 
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ever, that  the delivering carrier, which can originate the traffic and trans- 
port i t  directly to its destination, but does not, takes all the revenue even 
though it performed a service only from the interchange point to  destina- 
tion, a local point on the delivering carrier. This appears to be a general 
understanding between these lines; honever, this C'ommission does not 
accept such a practice as being equitablr.." 

"Upon consideration of the facts i n  this proceeding and of the manner 
of dividing revenues, the Commission finds that  the clivisions of joint 
rates, charges, and revenues on traffic transported by Helms l\!otor Ex- 
press, Iiic., and Thurston Motor Lines, Inc., based on first-class rate pro- 
rate, are just, reasonable and equitable, and are not unduly preferential 
or  prejudicial as between IIelnrs Motor Express, Inc.  and Thurston Motor 
Lines, Inc." 

I t  thereupon ordered: "that Helms hlotor Express, Inc.  and Thurston 
>3'otor Lines, Inc. divide joint rates, charges and revenues accruing on 
traffic transported jointly by said carriers on basis of a first-class rate 
prorate." 

Thurston petitioned for a rehearing. The petiticn was denied and it 
appealed to the Superior Court. ?\%en the appeal came on for hearing 
in the court below, the judge presiding afrirmed the crder of the Commis- 
sion. Thurston excepted and appealed. 

Lucns,  Rand d Rose ond Runrh, IToung CE X o o r e  for appel lant .  
J .  RlrfJin Bailmy foi. HeInts J i o f o r  Express ,  Inc. 

BARXH~LL,  C. ,T. If the Utilities Commission possessed authority to 
enter the order which is the subject matter of this appeal, we might well 
affirnl. The record discloses a controversy between Thurston and Helms 
tha t  warranted the inrestigation jnqtituied by the Commission. I t s  find- 
ings of fact--except as to whether the shipments involxed in this contro- 
versy are subject to solicitation-are supported by competent evidence, 
and it is not made to appear that  the C'onzmission wted arbitrarily, cn- 
priciouslp, or in disregard of law in entering the order from which Thurs- 
ton appealed. 

5.1011 011 Bu t  the qtate of the record is such that  we must n.ithhold deci ' 
the merits and remand the cauLe for further findings of fact which nre 
jurisdictional in nature. 

The Utilities Conmishion is a craature of the Legislature. I t  may 
exercise only such authority as is vested in i t  by statute. And such 
authority must be exercised by i t  in accord with the standards prescribed 
by law. Consfal  Rigizzcny v. Turnpike  A u t h o r i t y ,  Y37 N.C. 52, 74 S.E. 
2d 31 0 ;  Botcrd of Trnrle 1 > .  Tobocco Co., 2'::s S . C .  737, 71 S.E. 2d 21 ; 9. 2.. 
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Harris, 216 N.C. 746, 6 S.E. 2d 854; IIospital E. Join t  Contmittee, 234 
N.C. 673 (concurring opinion, p. 654), 6S S.E. 2d 862. 

The rights of motor truck carriers of freight, and the power and 
authority of the Utilities Commission in respect to the division of charges 
made for the transportation of freight, where there has been an  inter- 
change of such freight between two carriers in the process of delivery, are 
prescribed in G.S. 62-121.28. The pertinent parts of said section read as 
follows : 

"(2) Except under special conditions and for good cause shown every 
common carrier by motor vehicle authorized to transport general com- 
modities over regular routes shall establish reasonable . . . joint rates, 
charges, and classifications with other common carriers by motor vehicle 
. . . I n  case of joint rates and charges between common carriers of any 
class or kind whatsoever, it  shall be the duty of the carriers parties thereto 
to establish . . . just, reasonable, and equitable divisions thereof as 
between the carriers participating therein, which shall not unduly prefer 
or prejudice any of such participating carriers." 

"(5) Whenever, after hearing, upon complaint or upon its own initia- 
tive the Commission is of the opinion that  the divisions of joint rates or 
charges applicable to the transportation of property in intrastate com- 
merce by common carriers by motor vehicle . . . are or will be unjust, 
unreasonable, inequitable, or unduly preferential or prejudicial as be- 
tween the carriers parties thereto (whether agreed upon by such carriers 
or any of them or otherwise established). the Commission shall by order 
prescribe the just, reasonable, and equitable division thereof to be re- 
ceived by the several carriers; . . . The order of the Commission may 
require the adjustment of divisions between the carriers in accordance 
with the order from the date of filing the complaint or entry of order of 
investigation or such other dates subsequent as the Commission finds 
justified, and in the case of joint rates prescribed by the Commission, the 
order as to divisions may be made effective as a par t  of the original 
order." 

Thus it appears that  carriers of freight in intrastate commerce who 
exchange freight in the course of delivery not only ?nay but they "shall" 
establish reasonable joint rates and "just, reasonable, and equitable diri- 
sions thereof as between the carriers participating therein . . ." 

The practices, agreements and contracts thus authorized and required 
relate to the division of the revenue derivecl by carriers from shipments 
interchanged in the course of delivery. The one condition attached to the 
right to so contract is the provision that  the contract "shall not unduly 
prefer or prejudice any of such participating carriers." 

But  common carriers are quasi-public corporations. A contract be- 
tween two or more of them respecting the dirision of rerenue might well 



adversely affect the public interest by uuduly preferring or prejudicing 
one of the partie, to the contract, or in some other nianner. Therefore, 
the 1.egislature vcrtecl in the Ctilities Cclinmihsion a~lthori ty,  either upon 
complaint filed or on i t<   on-:^ iilitiative, to investigate contract? and agrce- 
ments providing for the division. of revenue; to vacate inch agreements; 
and to  es tabl i~h reasonable and e~u i t ab lc  division> thereof. 

Tlie authority thus conferrrd upon t h ~  Conlmic+mi, ho~3-ever, is not 
the unlin~itcd blanlret p o w r  to T-acate find qet a-ide :igreeinent\ duly and 
lawfully made by parties poqhessing the capacity to coutract. 

When and only wl~eii. after l~cxa~ing, it is made tu appear to the satis- 
faction of the Commisqion. :ind i t  finds as a fact, that  the a g r e ~ d  basis of 
division of rerenue derived from interchanged sl~ivinents is or "ndl  be 
nnjust, unreasonable, inequitable, or undnly prcferr~ntial or pre.judicial 
as between the carriers parties thereto . . ." may i t  intervene, vacate 
the exiqting arrangement or ngreen~ent and subqtitutc a reasonable and 
just basis for  dirision of its on11 choosing. 

This is the finding uhicli rests i t  with the poner to iuodify. T-acate, or 
set aside the arrangenlcnt, aprwnlent, or contract under attack. Common 
carriers and all other  corporation^ and all persons su,'  j u r i s  hare  the legal 
right to contract, and a contract, once made, may be racated or annulled 
by a stranger thereto, even though it b(1 a State agency. onlv in the man- 
ner and method provided by law. 

We are advertent to the fact tlic C'omn~ission foluicl or cuncludec3 that  
i t  "does not a c ~ e p t  such n practice aq b&g equitable." I h t  this anemic, 
negative finding is a f a r  cry from the positive conclu~ion required by the 
statute and is ~vholly iniufficient to vest the Conmi-sion with authority 
to racate the existing agreement between IIelln- and 'rhurston and substi- - L 

tnte its own plan of cliri.ion. I t  could not :iccr~)t. X r ~ i t l ~ c r  did it reject. 
This will not suffice. 

It follows t h t  tlic order entered by the Colnn~i&on :ind the judgment 
of the court below affirming the same rmist be racated. The cause is 
rcnialidcd with direction that  the proceeding be sent back to the Coinmis- - 
sion for  further proceeding in accord n ith thiq opinion. 

I f  the Conlrnissiox finds as a fact that  the written agrcwneiit and infor- 
mal understanding or custom existing bctn-eea Hell l~s and Thurston is 
LI unjust, unreaionable, ineqiiitablr, or unduly prcfer.mtia1 or prejudicial 

as between the carriers parties tlic~eto." it may rac :~te  such contract and 
agreement and nrescribe tht. rul(> for dirihion contained in its former 
order or such other rule as nlay appear to it to be re: -onable and jmt.  

TVe are advertent to the prori:ion containrd in G.S. 62-121.28 ( 2 )  
which reads as follows: "Upon investigation a ~ ~ d  for good crn1.e. the 
Conlmission may, in its tlircretion, 1)rohibit thc eii ablishllient of joint 
rates or services." Bn t  that proriqion does not affect the question here 



presented. I n  the  first place it relates t o  the  establishment of joint rates- 
not to the  division of revenue. I n  the  second place, the  decision t o  pro- 
hibi t  such rates is to be made "in the discretion" of the Commission with- 
out a n y  rule  or s tandard to guide it. Whether  this is a n  unlawful  delega- 
tion of authority-for want  of a s tandard  prescribed by  the Legislature- 
me do not decide. I t  must  remain  a n  open question unt i l  i t  is properly 
presented f o r  decision. 

F o r  the reasons s tated this cause is remanded f o r  f u r t h e r  proceedings 
i n  accord wi th  this  opinion. 

E r r o r  and  remanded. 

STATE v. BETTY McCLAIN. 

(Filed 28 April, 1034.) 
1. C~*iminal Law § POb- 

The general rule is that in a proseculion for a particular crime, the State 
cannot offer evidence tending to show that the accused has committed 
another distinct, independent, or separate offense, even though the other 
offense is of the same nature as  the crime charged. 

2. Same- 
Evidence disclosing the commission by the accused of a crime other than 

the one charged is admissible when the two crimes a re  parts of the same 
transaction, and by reason thereof are  so connected in point of time or 
circumstance that one cannot be fully shown without proring the other. 

3. Same- 
Where a specific mental intent or state is an essential element of the 

crime charged, evidence may be offered of such acts or declarations of the 
accused as  tend to establish the requisite mental intent or state. even 
though the evidence discloses the commission of another offense by the 
accused. 

4. Same- 
Where guilty knowledge is an essential element of the crime charged. 

evidence may be offered of such acts or declarations of the accused as  tend 
to establish the requisite guilty knowledge, even though the evidence re- 
veals the conlmission of another offense by the accused. 

3. Samr- 
Where the accused is not definitely identified as  the perpetrator of the 

crime charged and the circumstances tend to show that the crime charged 
and another offense were committed by the same person, evidence that the 
accused conlmitted the other offense is admissible to identify him as the 
perpetrator of the crime charged. 
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6. Same- 
Where evidence tencls to prove a motive on the part  of the accused to 

commit the crime charged. it  is admissible, e w n  though i t  discloses the 
commission of another offense by the accused. 

7. Same-- 
Evidence of other crimes is admissible wlien it tencls to establish a com- 

mon plan or scheme einbracing the commission of a series of crimes so 
related tu each other that  proof of one or more tends to prove the crime 
cl~arged and to connect the accwed n-ith its commission. 

8. Same- 
In  prosecutions for crimes involving illicit sexual acts of a consensuiil 

character hctn een the same parties, i t  is prrnksible  for the State to intro- 
duce evidence of both prior and subsequent acts of like nature as  corrobo- 
rative or explanatory proof tending to show the mutual disposition of the 
participants to engage in the act and rendering it  more probable that  the 
act relied on for conriction occurred. 

I n  prosecutions for continuing offenses, evidence c'f other acts than that 
charged is generally atlmissihle to corroborate or explain the evidence 
showing the act charged. 

10. Same- 
Since evidence of other crimes is likely to have :I prejudicial effect on 

the fundamental right of the accused to a fair tri:~l,  the general rule of 
exclusion should be strictly enforced ill all cases where it  is applicable. 

11. Prostitution § % 

In  this prosecution for prostitution and occupying a building for the pur- 
pose of prostitution, G.S. 14-204, the State introduce(( evidence that defend- 
an t  engaged in illicit intercourse with prosecuting witness for hire a t  cer- 
tain places, and war permitted to introduce evi(113nce over defendant's 
objection that  some hours after the last assignation, defendant surrepti- 
tiously invaded the hotel room of the prosecuting witness in another build- 
ing and took from it by larceny a sum of money. B c ld :  The introduction 
of eridence tending to show defendant's guilt of larceny constitutes preju- 
dicial error entitling her to a new trial 

A l ~ r ~ a ~  b y  defendant f r o m  f l a r r i y ,  .T. and a ,jury, a t  Dccenlber Term.  
l!?53. of TTARC. 

Crimina l  prosccntion f o r  engaging in pros t i tu t i~m and  occupying a 
hiiildiiig f o r  thc  l)urpo>e of p r o d t l i t i ~ i l  contrary to  G.S. 14-204. 

'The cause was tried dc no1.o in the Superior  Cour t  011 the  appeal  of the 
drfendant  f r o m  the  City C o w t  of Raleigh. 

T h e  S t s t e  offered e r i d e n c ~  tending- to =how t h a t  on two wccessive after- 
~loonq i n  October, 1953, the  d ~ f e n i l a n t  Tietty ILcClaliz rliailc a.sipnations 

wi th  i ts  witneis Rolling, ant1 cwgaged ill sexl id intci .cour~e n it11 h i m  f o r  

h i re  a t  places i n  the Ci ty  of R a l c i g l ~  o t l ~ e r  t l m i  thc hotel where 11e was 
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lodging; that Bolling terininated hi. last assignation with the defendant 
between 5 :30 and 6 :00 o'clock on the second afternoon, and repaired to 
his hotel room, where he soon took to his bed in a rather groggy state; and 
that about three hours later the defendant surreptitiously invaded Boll- 
ing's hotel room and took from i t  by larceny approximately $135.00. 

The testimony relating to the supposed larcenous act of the defendant 
was admitted over her exception. 

The defendant did not take the stand. She called other persons as wit- 
nesses, and elicited from them evidence challenging the ~ a l i d i t y  of the 
State's case. 

The jury returncd a general verdict of guilty, and the trial judge 
entered a single judgment bentencing the defendant to imprisonnient as 
a misdemeanant for twelve months. The defendant excepted and ap- 
pealed, assigning the adinission of the testimony relating to her s u p p o d  
larcenous act and other rulings of the trial judge as error. 

Attorney-General ~ f c J l u ? l a n  a~1d ilssistont Attorney-General L o w  f o r  
the Slate. 

W .  Brant ley  Womble ,  J .  Allen Hni-rington, and X c D e r m o t t  & Cameron 
for defendant. 

E ~ r r s ,  J. The defendant emphasizes the assignment of error based on 
the admisqion of the testimony indicating that she committed another 
distinct crime, to wit, larceny, several hours after her last assignation 
with the State's witness Bolling. 

The general rule is that in a prosecution for a particular crirne, the 
State cannot offer evidence tending to show that the accused has com- 
mitted another distinct, independent, or separate offense. S. v. Fowler, 
230 N.C. 470,53 S.E. 2d 853; S. v. Choafe ,  228 N.C. 491,46 S.E. 2d 176; 
8. v. Godwin, 224 N.C. 316, 32 S.E. 2d 609 ; S. v. Wilson,  217 N.C. 123, 
7 S.E. 2d 11;  S. z9. Lee,  211 N.C. 326, 100 S.E. 234; S. ?I. Jordan ,  207 
N.C. 460, 177 S.E. 333 ; 8. P. Smith. 201 N.C. 638, 169 S.E. 230; S. v. 
Beam,  184 N.C. 730, 115 S.E. 176; S. z.. Beam, 179 N.C. 768, 103 S.E. 
370; S. v. Barre t f ,  151 S .C .  665, 65 S.E. 804; S. v. XcCal l ,  131 N.C. 798, 
42 S.E. 804; S. 21. Gralzanz, 121 S .C .  623, 28 S.E. 409; S. v. Frazier, 
118 X.C. 1257, 24 S.E. 520; S .  u. I1yon, 89 X.C. 568; S. v. S h u f o r d .  69 
N.C. 486; S. 11. 'C'iizson, 6:; N.C. 335; Stansbury on North Carolina 
Evidence, section 91. 'L'hi;: is true even though the other offense is of the 
same nature as the crime charged. 8. v. (Teflries, 117 N.C. 727, 23 S.E. 
163; 20 Am. Sur., Evidence, section 309; 22 C.J.S., Criminal La~v .  sec- 
tion 682. 

The general rule rects on thcse cogent reasons: (1 )  "Logically, the 
commission of an independent offense is not proof in itself of the commis- 



*ion of another crime." S'hccP't~c 1% 1 . .  ( ' omrnonwen l th ,  $2 Pa .  60, 13  Ii. 
649; P e o p l e  v. Jlolitcc~ilc., 1GS S.T. 261, 61 K.E. 286, 62 L.R.A. 193. ( 2 )  
E:ridence of tlic coriimi-.ion by t h  accu-c tl of crimes unconnected n it11 
that for which he ia being tricd, w l~en  oiFerc.d by the State in chief, Tio- 
l a t ~  the rule n-hicli forbid- h e  State i~ii t ial ly to attack the characttlr of 
the accuwl, and also the ride that bail character rrlay not be p r o d  by 
lmrticular acts, and is, tllcrefore. inathi-- ible for that  purpose. iS in fe  .c. 
,V7mborslLi, 120 i"ui111. 624, IS2 A.  2 2 1 ;   stilt^ c.  B a r t o n ,  198 TTash, 268, 88 
I'. 2d 38.5. (3 )  "l'rooi' that a d e f e ~ l d m t  has been guilty of another c r i ~ ~ l e  
cvl~~:illp heinous prompts to a ready acccptnnce of and belief in thc prose- 
cution's theory that lie is guilty of thc crinie charged. I t s  c.ffect is to 
prtdi-pose the mind of the juror to belicre the prihmer guilty, and thus 
cfi'cctually to strip hini of the 1)r~.u111ption of il~nocence." S t a t e  v. 
( J I ~ ~ o I ! ~ ,  191 S.C. 212, 4 S.K. 2d 1. ( 4 )  "Furtliern~ore, i t  is cxlear that 
cridence of other crilnes colnpels the defendant to meet charges of which 
tlw indictmelit gives hi111 110 information, conf i iw~ him in his defense, 
r:ii-es a roriety of issue-. and thus diverts the atten ion of the jury from 
rllc charge im~riediately before it. The rule may be said to bc an  appli- 
cation of the principle that tile evident(. must be confined to the point in 
i*siie in the caw on trial." 20 Am. Jur. .  E d e n c e ,  scxtion 309. See, alfo, 
i n  this connection these Sort11 Carolina cases: S. v. F o w l e r ,  230 N.C. 
470, 53 S.E. 2d 853; 8. 11.  H M M ,  1% K.C. 730, 115 S.E. 176;  S. r .  F o ~ c d c r ,  
172 S . C .  905, 90 S.E. 108. 

The general rule excluding criclence of the cornmi\.sion of other offenses 
by the accused is subject to wr ta in  well r~cognized exceptions, which are 
said to be founded on as sound reasons as the rule itsslf. 22 C.J.S., Crim- 
inal Law, wction 683. The tweptions are stated i r l  the niu~ibcred para- 
graphs, which i~umediately follow. 

1. Evidtance d i d o s i n g  the cornmi,-sion by the accused of a crime other 
than the one charged is admissible when the two crimes are parts of the 
same transaction, and by reabon thereof are so conn(>cted in  point of time 
or circumstance that  one cannot be fully shown without proving the 
other. S. 11. - l In fheson,  225 Y.C. 109, 33 S.E. 2d 530; S. v. I l a r r k ,  223 
N.C. 697, 28 S.E. 2d 232; 8. 1.. Leonard ,  195 N.C. 242, 141 S.E. 736; 
S. v. V i t c h r l l ,  193 x.C. 796, 138 S.E.  166; 15. v. D n i l ,  191 S .C .  231, 131 
S.E.  573; 8. v. O ' I f i q g i n s ,  1 i S  S.iY. 70s)  100 S.E. $38; S. v. Da?.is ,  177 
X.C. 573, 98 S.E. i 8 5 ;  S. 1 % .  ST'ntle, 169 K.C. 306, 84 S.E. 768; S. 1.. 

i l d n t m .  138 N.C. 688, 50 S.1;'. 76.5; S. 1 % .  JIzrl ler~,  133 N.C. 656, 45 S.E. 
513 ; 8. u. X n c e .  118 S.C. 1244, 2 1  S.E.  798 ; S. 0. Il'eazler, 104 X.C. 758, 
10 S.E. 486; 8. I?. T h o n ~ p s o n .  97 X.C. 496, 1 S.E. 921; X. V .  G o o d ,  94 
N.C. 987; S. 7.. J l u r p h ~ y ,  8-1- S . C .  742; Stanebury on Kor th  Carolina 
Evidence, section 92 ; 20 A r n .  Jur . ,  Evidence. section 311 ; 22 C.J.S., 
Criminal Law. section G G R .  
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2. TThere a specific niel~ltal intent or state is a n  ezsential element of thc 
crime charged, evidence map be offered of such acts o r  declarations of the 
accused as tend to edablish the requisite mental intent or state, even 
though the evidence discloses the commission of another offense by thc 
accused. S. 1.. S m i t h ,  237 S.C. 1, 74 S.E. 2d 291 ; S .  v. Birchf ie ld ,  235 
N.C. 410, 70 S .E.  2d 5 ;  8. v. S t tn1nwdin ,  232 S . C .  333, 60 S.E. 2d 322; 
S. v. Lozrry,  231 N.C. 414, 57 S.E. 2d 479;  S .  v. B r y a n t ,  231 K.C. 106, 
55 S.R. 2d 922; S. v. I )nc is ,  289 S.C7. 386, 50 S.E. 2d 37 ;  S. 1.. Edzcartls, 
224 N.C. 527, 31 S.E. 2(1 510;  S. c. C'olso~r, 222 N.C. 28, 21 S.E. 2d 808;  
S. u. Rntsov ,  220 K.C. 411, 17  SF:. 2d 511, 139 ,1.L.H. 614;  d. v. S m o a k ,  
213 S .C.  79, 195 S.K. 72;  B. i s .  K a y ,  212 N.C. $25, 194 S.E. 482;  R. 1%. 

B u t t s ,  210 N.C. 659. 188 S.11:. 8 9 ;  ,C. c. H o m e ,  209 S . C .  725, 184 S.H. 
470;  S. v. H a r d y ,  209 X.C. 83, 188 S.E. 831; 8. v. Ferrell ,  205 N.C. 640. 
172 S.E. 186 ;  S.  v. X i l l e r ,  1P9 X.C. 695, 128 S.E. 1 ;  S. v. P a n n i l ,  182 
Y.C. 838, 109 S.E. 1 ;  8. L, .  ( 'rortsc,  182 S . C .  835, 108 S.E. 911; S.  I> .  

I Iaywood ,  182 S .C .  315, 10s  S.E. 7.26; S .  v. S t m c i l l ,  178 S .C .  683, 100 
S.E. 241; 8. v. S i m o n s ,  178 S . C .  679,100 S.E. 239; S. v. L e a k ,  156 IT.('. 
643, 72 S.E. 567; S. P .  R o y ~ l f o ~ ,  155 N.C.  456, 71 S.E. 341; S .  v. Y l y l e r ,  
I53  F.C.  630, 69 S.E. 269; A". 1.. I l i y l i f ,  150 S . C .  817, 63 S.E. 1043; 5'. 1%. 

Regis ter ,  133 N.C. 746, 40 S.E. 21;  S. v. l17alfon, 114 S .C .  783, 18  S.E. 
945; 9. v. White, 89 X.C. 162;  8. o. - $ ~ U ~ ~ J ? L I J ,  sup/-a;  5'. v. Gailor ,  71 N.C. 
88, 17  Am. S. R. 3 ;  Stansbury on S o r t h  Carolina Evidence, section 92;  
20 -1m. Jur . ,  Evidcnce, section 313 : 22 C.J.S., Criminal Law, section 686. 

3. M-hcrc. guilty knowledge ib an  esqential element of the crime charged, 
evidrnce may be offered of such act5 or dwlarations of the accused as tend 
to establish the rrquisite guilty knonrledge. even though the evidence 
reveals the coinmi-sion of another offense by the accused. S. v. Rrynn t ,  
s u p r u ;  S. c. S m o u k ,  s u p r n ;  8. 7%. R o y ,  209 S .C .  772, 184 S.E. 836; S. v. 
P a n n i l ,  supra;  8. v. L1finckrr, 178 S . C .  698, 100 S.E. 339;  8. c. Winner, 
153 N.C. 602. 69 S.E. 9 ;  S. c.  X u r p h y ,  supra;  d .  2'. l ' w i f t y ,  9 N.C. 246; 
Stansbury on Solath C'arolina E d e n c e ,  section 92;  20 Am. Jur. ,  Evi- 
dence, section 313 ; 23 C.J.S., ( ' r i i~ l i n i l  Law, section 685. 

4. Where the accused is not definitely identified as the perpetrator of 
the crime charged and the circumstances tend to show that  the crinlc 
charged and another offense were committed by the same person, evidence 
tha t  the accused committed the other offense is admi-ible to identify him 
3s the l~erpet ra tor  of tlie criiilc charged. S. v. S u m m e d i n ,  supra;  P. 1.. 

Bigqn. 224 N.C. 722. 32 S.E. 2d 352;  S .  i t .  T a t e ,  210 S . C .  618, 188 S.R. 
91;  S .  v. Flolcers. 211 S.C. 721, 102 S.E. 110;  8. c. Fcrrell ,  supra;  S. r .  
X i l l e r ,  s ~ c p ~ v  : ,C, v .  ( : I  ip th ,  IS5 N.C. 756, 117 S.E. 586;  8. I.. Spencer, 
176 N.C. 709, 97 S.K. 135;  ,q. c. J T u l l ~ w ,  supra;  S. L'. W e u u e r ,  supru;  
S. v. Thontpson ,  Puprn; Staii~hrir;v on S o r t h  Carolina Evidence, section 
92: 20 -\m. t T ~ ~ ~ . . .  'Erirl~ncc. w t i o n  412 ; 22 C.J.S.. Criminal Law, s~o t ion  
684. 
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5. Where evidence tends to prorc a niotire on t h ~  part  of the accused 
to commit the crime charged, it is atln~iwible, even tliough it discloses the 
commission of another oReiise by tlie acci~setl. S. L'. Birchfield, supra;  
S .  v. O.renditie, 22-1 S . C .  823, 32 S.E. z'd 648; S. c .  L e F w e r s ,  216 N.C. 
494. 5 S.E. 2d 552; S. 1 . .  Smotrk, sup70 ; ,Y. v .  ,llil/er, supra;  S .  v. G r i f i f h ,  
supra : 8. v. Brantle?y. S4 N.C. 766; S .  1 , .  J lorris ,  S4 K.C. 756; Staasbnrg 
on S o r t h  Carolina Eridence, section 02;  20 Am. Jur. ,  Evidence, .ection 
313; 22 C.J.S., Criiuinal L a n ,  section 687. 

6. Evidence of other crime, is ad111is-ible when it tends to establish a 
colninon plan or schenle embracing the cornmission of a series of crimes 
.o related to each other that  proof of on(> or more tends to prove the crime 
charged and to connect tlie accused with  it^ commjsaion. S. I . .  S m o a k ,  
s t r p ~ ~ i ;  S. v. Bat t s ,  supra;  S .  c. F ~ O U C I . S ,  supra;  S .  L'. Jl i l ler ,  supra;  S.  c. 
l ' ann i l ,  supra;  S. u. S f v n c i l l ,  aupra; S. c. Ro?/nton, supra;  Stansbury on 
S o r t h  Carolina Evidence, section 02 ; 20 ilm. Jur. ,  swtion 314; 22 C.J.S., 
Criminal Law, section 68s. Evidence of other crimes receivable under 
this exception is ordinarily admissible under the other exceptions which 
a n c t i o n  the use of such el idcnce to show criminal intent, guilty kaowl- 
elge, or identity. 

7. I n  prosecutions for crimes involving illicit sexual acts of a con- 
imsual  character between thp aame parties, i t  is per nissible for the State 
t o  introduce evidence of both prior and subsequent acts of like nature 
a, corroborative or explanatory proof tendii~g to shim the mutual dispo- 
sition of the participants to engage in the act and re ldering it more prob- 
able that  the act relied on for conviction occurred. S. v. Broadway,  157 
S .C .  503, 72 S.E. 937; S. v. Ralxy, 131 N.C. 682, 25 S.E. 490; S. 7%. 

1)uXes. 119 S .C .  782, 25 S.E. 7S6; S. 1 % .  Chancy ,  110 K.C. 507, 14 S.E. 
SSO; S. 1 % .  Sti lbbs, 10s  S .C .  774, 13  S.E. 90;  S. v. l'trr-ish, 104 S.C.  679, 
10 S.E. 457: S. 1 % .  Guest ,  100 N.C. 410, 6 S.E. 233 ; S. 11. P i p p i n ,  SS K.C. 
646; S. 1%.  l i e m p ,  S ' i  S.C. 536; 22 C.J.S., Criminal Law, section 691u. 

S. I n  prosecutions for continuing offenses, eridence of other acts than 
that  charged is generally admissible to corroborate 01% explain the evidence 
showing tlie act charged. 8. c. V i l d e b , a n ,  201 N.Ci. 780, 161 S.E. 488; 
22 C.J.S., Criminal Law, Section GS9. 

Since evidence of other crimes i~ likely to have a p r~ jud ic i a l  effect on 
the fundamental right of the accnsed to a fa i r  trial, the general rule of 
exclusion should be strictly enforced in 811 cate. where it is applicahlc. 
8. v. Ream,  l e i  K.C. 730, 115 S.E.  176: 22 C'..J.S., C'riminal Law, section 
683. 

The Supreme Court of South Carolina furnishes this illuminating 
criterion for determining wlietlier eridence of an  offense other than tlie 
one charged is to be excluded m d ~ r  tlie general rule or admitted under 
one of the exception.: "TVl~etht~r cvidence of other distinct crimes prop- 
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erly falls within any of the r~cognized exceptions noted is often a difficult 
matter to determine. The acid test is its logical relevancy to the particu- 
lar  excepted purpose or purposes for which it is sought to be introduced. 
I f  i t  is logically pertinent in that it reasonably tends to prove a material 
fact in issue, it  is not to be rejected merely because it incidentally proves 
the defendant guilty of another crime. But  the dangerous tendenEy and 
misleading probative force of this class of evidence require that  its admis- 
sion should be subjected by the courts to rigid scrutiny. Whether the 
requisite degree of relevancy exists is a judicial question to be resolved 
in the light of the consideration that  the inevitable tendency of such 
evidence i s  to raise a legally spurious presumption of guilt in the minds 
of the jurors. Hence, if the court does not clearly perceive the connection 
between the extraneous criminal transaction and the crime charged, that 
is, its logical relevancy, the accused should be given the benefit of the 
doubt, and the evidence should be rejected." S. v. Gregory, supra; S. v. 
Lyle, 125 S.C. 406, 118 S.E. 803. 

The State did not see fit to charge the defendant with larceny. The 
State elected to put her on trial for cngaging in prostitution and occupy- 
ing a building for the purpose of prostitution. Despite these facts, the 
State was permitted to offer testimony a t  the trial for  the avowed pur- 
pose of proving the defendant guilty of larceny. When the evidence a t  
the trial is read as a whole, i t  is crystal clear that  the supposed larcenous 
act of the defendant mas separated in time, place, and circumstances from 
the crimes charged against her, and that i t  did not fall within any of the 
exceptions to the general rule excluding evidence of other offenses. I t  is 
likewise plain that  the admission of the testimony relating to the supposed 
larcenous act was very prejudicial to the defendant's fundamental right 
to a fair  trial of the charges against her. The testimony was calculated 
to inflame the minds of the jurors against her and to preclude that  calm 
and impartial consideration of her case to which she was entitled. I t s  
admission requires that  the cause be tried anew. 

New trial. 

HUGH THOIIAS TUCKER, PETITIOSER. V. STATE O F  NORTH CAROLINA 
BOARD OF A1,COHOLIC CONTROL ; T. W. ALLEN, S. B. ETHERIDGE, 
A m  FRANK T. ERWIN, MEUHKRS OF SAID BOARD; AND ROY L. DAVIS, 
SECRETAEY O F  T H E  SAID BOARD, RESPOKDEXTS. 

(Filed 28 April, 1954.) 
1. Elections § l- 

There is no inherent power in any governmental body to hold an election 
for any purpose, and an election held without affirmative constitutional or 
statutory authority is a nullity, no matter how fairly and honestly it may 
be conducted. 
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2. Elections § 9- 

The fact that a municipal primary election is held less than sixty days 
subsequent to a local option election does not invalidate the local option 
election, G.S. 18-124 ( f ) ,  if the municipal primary election is held without 
constitutional or statutory authority and is, therefore, a legal nullity. 

3. Elections 3 l- 
Provision of a municipal charter authorizing the mayor and gorerning 

body of the city to provide for election of city officers, a s  provided in an- 
other section (Chapter 716, Session Laws of 1017, Sec. l l ) ,  and "any other 
election authorized for city purposes," is held to authorize the gorerning 
body to call the election of city officers and such other elections for c i t ~  
purposes as  are  affirmatively au thor izd  by statute, but does not authorize 
the governing body to call a p r in~ary  municipal election without any statn- 
tory authorization. 

4. Same- 
Statutory authority to a municipal governing body to call a quadrennial 

election for the election of city officers does not by implication authorize 
the go~ern ing  body to call a prilnary election to select candidates to run in 
the municipal election. (Chapter 716, Session Law:; of 1947, Sec. 16).  

5. Elections § 24- 

In  the absence of a specific constitutional or legislatire regulation on the 
subject, the law commits the nomination of candidates for political parties 
for public offices to party caucuses, party conventions, or such other unofli- 
cia1 procedures a s  party rules may establish. 

~ T E . : I L  by  petitioner f r o n l  Iftr?ris. .J., a t  S o l e  ither 'I'ernr, 1953, of 
WAKE. 

Pet i t ion  f o r  judicial review of the final a t l ru in i~ t ra t ive  cleci~ion of the 
S ta te  Board  of Alcoholic Control denying the petitioner a perinit  to  retai l  
h w r  i n  Cabar rus  County. 

T h i s  proceeding arises out of the  event> and  .tat ~ t e s  mentioned i n  the 
numbered paragraphs  set fo r th  below. 

1. On 21  February ,  19-19, a local option election n a i  held i n  Cabar rus  
County  i n  conformity to  S u b , ~ ~ t i o n q  ( a ) ,  ( b ) ,  ( c ) ,  ( d ) ,  and  ( e )  of G.S. 
18-124 f o r  the  purpose of determining whether or not both mine and  beer 
should be legal17 sold within the  county as  a uhol(>. ,I major i ty  of the  
votes cast i n  such election was against  the legal sale of both wine and  beer. 

2. O n  3 March,  1049, the  mayor  a n d  the governing body of the C i t y  of 
Concord, a municipal i ty  i n  Cabar rus  County, adcptecl two reso lu t ioa~ .  
T h e  first provided f o r  the  holding of a municipal  p r i m a r y  on Tuesday, 
32 April,  1949, to  nominate  candidates of the s e ~ e r a l  political parties 
f o r  the  offices of mayor and alclprmen: and  the second pro\  idcd f o r  the 
holding of a municipal  election on Tuesday, 3 May,  1949, to  elect by 
means of a n  official ballot bearing the names of the  p r i m a r y  nominees 
person5 to serve a s  mayor and aldermen for  the f o u r  years  next ensuing 
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3. The municipal primary and the municipal election were held on the 
days specified in the resolutions under the direction of the mayor and the 
governing body of the City of Concord by election officials appointed for 
the purp0.e. I n  calling and holding the municipal primary and the 
municipal election, the mayor and the gorerning body professed to act 
under the provisions of the Charter of the City of Concord embodied in 
Sections 11 and 16 of Chapter 716 of the 1947 Session Laws of North 
Carolina. 

4. On 3 August, 1953, the petitioner Hugh Thomas Tucker applied to 
the respondent State Board of Alcoholic Control for  a permit to retail 
beer at a particular place in Cabarrus County by a verified written appli- 
cation, which stated true facts showing that  both he and the place in 
which he proposed to retail beer satisfied all the requirements of G.S. 
18-130. The petitioner complied, moreover, with the provisions of G.S. 
18-133 respecting the giving and posting of notice of his application. 

5. Subsection ( f )  of G.S. 18-124 provides that no local option election 
on the question of the sale of wine and beer '(shall be held . . . in any 
county within sixty . . . days of the holding of any general election, 
special election or primary election in  said county or any municipality 
thereof." Since the local option election conducted in  Cabarrus County 
on 21 February, 1949, n-as held within sixty days of the holding of the 
municipal primary conducted in  the City of Concord on 12 April, 1949, 
the petitioner's application and all subsequent proceedings relating to it 
necessarily posed for decision the legal question whether the municipal 
primary of the City of Concord constituted a valid primary election 
within the purview of subsection ( f )  of G.S. 18-124. 

6. On 9 September, 1953, the State Board of Alcoholic Control made 
its final administrative decision on the petitioner's application. I n  so 
doing. the Coard made findings of fact conforming to the matters set out 
above, concluded as matter of law thereon that  the municipal primary of 
12  April, 1949, mas void because not authorized by law, and refused to 
issue the requested permit to the petitioner solely upon the ground that  
the sale of beer had been outlawed in Cabarrus County by the local option 
election of 21 February, 1049. 

7. Within the thir ty days specified in the statute now codifird as G.S. 
143-309, the petitioner filed a petition in tlie Superior Court of Wake 
County to obtain a judicial review of the final administrative decision of 
the State Board of Alcoholic Control denying his application for a permit 
to retail beer in C a b a r r u ~  County. The Board and its members and secre- 
tary answered the petition. The pleadings of all the parties revealed the 
truth of the matters set forth in this statement of facts, and raised the 
single issue of law nhcther or not the municipal primary of 1 2  April, 
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19-19) constituted a valid primary election within the purview of sub- 
section ( f )  of G.S. 18-124. 

8. The issue of lam was tried by Juclge W. C. Hzrr is  a t  the Novernber 
Term, 1053, of the Superior Court of Wake Coun1,y. Judge Har r i s  ad- 
judged that  the municipal primary was void becanst? i t  was not authorized 
by law, and entered a judgment aflirnliiig the final administrative decision 
of the State Board of Alcoholic Control. The petitioner excepted to the 
judgnlent and appealed, assigning the ruling on tli- iswe of law and the 
resultant judgment as error. 

W e b s t e r  S. X e d l i n  for petit ioner,  apps l lau f .  
A t t o r n e y - G e n e d  Mcl l fn~ l lan ,  Ass is tant  i2tfornc~!j-General L o r e ,  and 

X a z  0. C o g b u m ,  S f e m b e r  of S f a f f ,  for t l ~ c  ~ e s p o n d c ~ n t s ,  appcllecs. 

ERVIK, J. There is no inheront power i n  any ,qovernmental body to 
hold an  election for any purpose. I n  consequence, an  election held with- 
out affirmative constitutional or statutory authority is a nullity, no matter 
how fair ly and honestly it may be conducted. C'owjy 2). Hard i son ,  236 
S.C.  147, 72 S.E. 2d 416; Rodnoell TI. Harr i son ,  132 N.C. 45, 43 S.E. 540; 
Van d m r i n g e  v. Taylo7., 108 N.C. 196, 12  S.E. 1005, 12 L.R.A. 202, 
23 d m .  S. R. 51;  18  Am. Jur. ,  Elections, Section 100; 29 C.J.S., Elec- 
tions, Section 66. 

I n  the very nature of things, the result of the 1oc:d option election held 
in Cabarrus County on 2 1  F e b r u a r ~ ,  1949, was not invalidated under 
subsection ( f )  of G.S. 18-124 by tlie holding of the municipal primary in 
the City of Concord within the ensuing sixty days if the municipal pri- 
mary  was a legal nullity. This being so, tlie appeal poses this problem for 
solution : Did the magor and the governing body of the City of Concord 
have affirmative constitutional or statutory authorii y to hold the munici- 
pal primary 2 

I t  is apparent that  they had no constitutional warrant  for their action. 
1-t is likewise apparent that  they had no statutor,g authority for their 
action unless such authority can be found in the prorisions of the Charter 
of the City of Concord embodied in Sections 11 and 1 6  of Chapter 716 of 
the 1947 Session Laws of North Carolina. We quote these sections in 
inrerse numerical order. 

"Sec. 16. On Tuesday after the first Xonday in May, 1949, and on 
the corresponding T u e d a y  every four years therrlafter, there shall be 
elected a t  large of and by the qualified voters of said city a mayor and 
one member of the board of aldermen, and in  each of said wards there 
shall be elected separately of and by the qualified voi,ers therein one alder- 
rnan for each ward ; and the aldermen so elected shall constitute the board 
of aldermen of said city, and each of said officers so elected shall hold office 
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for four years, or until his juccessor is duly elected and qualified: Pro- 
vided, that  no person shall have the right to  vote a t  any election held in 
said city unless he shall hare  been a bonn fide resident of the ward in  
which he proposes to register and vote, according to the requirements and 
provisions of the General Election Lam of the State of Xor th  Carolina." 

"Sec. 11. The elections herein provided for officers of said city, and 
any other election authorized for city purposes, shall be called, held, con- 
ducted and concluded under the direction of the mayor and governing 
body by election officials designated and appointed by them for that  pur- 
pose, in nlanner and form in every respect and detail as nearly as may 
be and under the came provisions of iam and practice as nearly as may 
be as elections for county oficers are held and conducted, and under the 
general laws relating to such elections in North Carolina in force a t  the 
time of such city election, including all the penalties prescribed for the 
violation of such law:  Provided, that  when any certain duties are pre- 
scribed under the general election law to be done and performed by State 
or county officials unknown to municipal corporations, which are likewise 
required to be done and performed in such city election, then and in that  
case such duties shall be done and performed by the city officer or officers 
whose office and duties bear the greatest analogy to those of the officer 
named in  the general election law for whom such duty is prescribed ; for 
example, chief of police to sheriff, city clerk to Clerk of the Superior 
Court." 

The petitioner advances a tn-ofold argument to support hi. theory that 
these sections conferred statutory authority upon the mayor and the gov- 
erning body of the City of Concord to hold the municipal primary. 

H i s  initial argument may be stated in this fashion: (1 )  Section 11 
of Chapter 716 of the 1947 Session Laws vested in the mayor and the 
governing body of the City of Concord the authority to hold "the elections 
. . . provided for officers of said city, and any other election authorized 
for city purposes." (2 )  The nlunicipal primary was authorized by the 
mayor and the governing body for a city purpose. ( 3 )  Hence, the munici- 
pal primary constituted an  "election authorized for city purposes" within 
the meaning of section 11. 

This argument is untenable because i t  rests on a misconstruction of 
section 11. When it enacted this section, the Legislature did not confer 
upon the mayor and the governing body of the City of Concord discre- 
tionary power to hold elections for city purposes in the absence of affirma- 
tive statutory warrant. I t  merely empowered them to hold the quadren- 
nial election to fill municipal oflices required by section 16, and such other 
elections for such other city purposes as were affirmatively authorized 
by other statutory  pro^' 'mans. ' 
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The petitioner's other argument may be summarized in this way:  (1 )  
The power to hold the quadrennial election to fill the municipal offices 
was granted to the mayor and the governing body of the City of Concord 
in express terms by section 16. (3) A municipal primary to make prior 
party nominations of candidates for the municipal offices mas necessary 
to enable the mayor and the governing body to hold the quadrennial elec- 
tion. (3 )  Hence, the power to hold the municipal primary was neces- 
sarily implied in law from the express power to hold the quadrennial 
election. 

This argument cannot be reconciled with the historical circunlstances 
that  elections were employed to fill public offices for many generations 
before nominating primaries were devised, and thal, nominating primaries 
had their genesis in express legislative enactments of a comparatively 
recent date. Ir. 8. v. GmdweZL, R. I. d IT7. Va., 243 U.S. 476, 37 S. Ct. 
407, 61 L. Ed.  8 5 7 ;  U. 8. v. O'Toole, 236 F. 993; State v. Bienstock, 78 
N.J.L. 256, 73 9. 530. 

The argument is fallacious in other respects. The language of section 
1 6  and contemporary statutory provisions did not disclose any legislative 
intent that  the quadrennial electicn of 1919 should be a partisan contest 
between opposing political parties. The  argument would be without 
validity, homerer, even if the language had been susceptible of that  con- 
struction. This is true for this simple reason : I n  the absence of a specific 
constitutional or legislative regulation on the suhject, the law commits 
the nomination of candidates of political parties for public offices to party 
caucuses, party conventions, or  such other unofficial procedures as party 
rules may establish. 29 C.J.S., Elections, section 89. 

Wha t  has been said compels the conclusion that  the mayor and thc 
governing body of the City of Concord had no statutory authority to hold 
the municipal primary of 12 April, 1040, and rewires  an  affirmance of 
the judgment. 

Since the occurrences culminating in this proceeding the Legislature 
has made express provision for the future holding of nominating munici- 
pal primaries in the City of Concord. 1953 Sessicln Laws, Ch. 1297. 

Affirmed. 
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MILLERS MUTUAL INSURANCE ASSOCLkTION OF ILLINOIS AND CES- 
TRAL MUTUAL INSURANCE COMPANY v. ATKINSON MOTORS, INC. 

(Filed 28 April, 1954.) 
1. Bailment § 1- 

Where the purchaser of an automobile returns i t  to the dealer for the 
five-hundred-mile chec1;up to which he is entitled under the contract of 
sale, such delivery constitutes a bailment for the mutual benefit of the 
bailor and the bailee. 

2. Bailment 9 4- 
A bailee for hire is not an insurer, but is under legal duty imposed by 

lam, irrespective of the contract, to exercise due care to protect the subject 
of the bailment from loss, damage or destruction, and may be held liable 
for damages resulting from negligent failure to perform this duty. 

3. Bailment § 7- 
The bailor makes out a pvlnza facie case of actionable negligence of a 

bailee for hire upon showing that  he delivered the property in good condi- 
tion to the bailee, that the bailee accepted it  and thereafter had exclusive 
possession and control of the property, and failed to return it, or returned 
it  in a damaged condition. 

Plaintiff's evidence tended to show that the purchaser of a n  autouobile 
delivered it to the dealer for the five-hundred-mile checliup, that the pur- 
chaser did not again see the car until the nest  day when it  had been dam- 
aged by fire, although the cars on either side of it  were not burned, and 
that in the interim the car mas in the exclusive possession and control of 
the dealer. Held: r n d e r  the rule applicable to bailments, plaintiff made 
out a prima facie case sufficient to be submitted to the jury, notwithstancl- 
ing the absence of any evidence of any facts or circumstances relating to 
the fire or tending to show any particular acts of negligence. 

5. Evidence § 7e- 

A prima facie case does not relieve plaintiff of the burden of proof 
nor create any presumption in his favor, but merely entitles him to hare 
the issue submitted to the jury, and defendant, upon such showing by plain- 
tiff, may elect to introduce no evidence, in which event he admits nothing 
but simply takes the risk of an adverse verdict, or he may offer eridence in 
esplanation or exoneration. 

APPEAL by  plaintiffs f r o m  Rudisill, J., 1 X a r c h ,  1954, Regula r  Term. 
of MECKLESBURQ. 

I n  October, 1952, Charles W. Connelly purchased f r o m  defendant a 
new 1053 Dodge Coronet Coupe. T h e  defendant was and  is engaged i n  
business i n  Charlotte, N. C., selling, repair ing and servicing automobiles. 
O n  1 2  November, 1052, Connelly took his new car  to  defendant's service 
department  and  lef t  i t  with defendant's authorized agents f o r  the  500 
mile  general check-up and  f o r  repairs  and servicing. Defendant  accepted 
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the automobile for these purposes, thclreby obtaining full possession and 
control thereof and of specified articles of persoral property owned by 
Connelly and then kept in the trunk compartment. When Connelly re- 
turned the nest morning, 13  Novernher, 1952, h~ found that  his auto- 
mobile and personal property had been damaged by fire. Thece facts are 
adrnitted in the pleadings. 

Evidence of plaintiffs, predicated upon sufficier~t allegations, tends to 
show that  the purchase price of Connelly's car was around $3,300.00; 
that  its reasonable market value immediately before the fire v a s  $2,- 
988.43; that  its reasonable market value immediately after the fire was 
$1,000.00 ; that  the plaintiff, Millers Mutual  Insurance Association of 
Illinois, which had insured the car against loss by fire, took orer the 
damaged car and paid $2,989.43 to Coilnelly in discharge of its obligation 
as incnrer; and that the plaintiff, Central Mutual  Insurance Company, 
which had insured the contents of the car against loss by fire, paid Con- 
nelly $255.00 in discharge of its obligation as insuler. 

The plaintiffs sue for damages in the amount of $1,988.43 and $285.00, 
respectively, under the doctrine of subrogation. I n  addition to the facts 
stated above, the plaintiffs allege in general terrns that  the defendant 
negligently allowed the car to be burned, failed to v-atch and safeguard it, 
and failed to exercise due care to guard, properly repair and deliver it to 
Connelly in as good or better condition than when delivered to defendant. 
n'o facts are alleged bearing upon what happened on the occasion of t h ~  
fire or bearing upon the cause of the fire. 

A t  the close of the plaintiffs' evidence, the trial judge, upon the defend- 
ant's motion, entered judgment of involuntary nonsuit, dismissing the 
action. Plaintiffs excepted and appealed. 

TVi l l ia~n  I3. Booe f o ~  plaintif fs,  appellants.  
Pierce cP. Rlakeney ,  R. F .  Ward lo lo ,  crnd C. IV. R101d9 for de fendan t ,  

nppcllce. 

BOBBITT, J. The testiniony of Connelly tends to show that when he 
delirered his car to defendant for the general 500 mile check-up, he called 
attention to a number of specific items, e.q., the cigarette lighter was out, 
the radio had a hum in it, etc.; also, that  defend,mt mas to make such 
repairs as part  of the consideration for the purchase> price paid by him. 

Under these circumstances, the defendant's posswsion and control was 
that of bailee, under a bailment for the mutual be lefit of the bailor and 
the bailee; and in such case the duty of the bailee is to exercipe due care 
and his liability depends upon the presence or absence of ordinary negli- 
gencc. TTuncs r .  S h q p i r o ,  1 6 9  X.C. 24, S4 S.E. 33 ;  B z i f c h i n s  v. T a y l o r -  
Ruick Co.. 198 N.C. 777, 153 S.E. 397; 9 C.J.S. 1). 269, Bailments, see. 
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27; 6 Am. Jur., p. 361, Bailments, sec. 248. Ordinarily, unless made so 
by statute or by express contract, the bailee is not an insurer. H e  is liable 
only for negligent loss or damage to property. Beck c. IYilkins, 179 N.C. 
231, 102 S.E. 313; 8 C.J.S. 262, Bailments, sec. 26; 6 d m .  J u r .  345, 
Bailments, sec. 242; ,111110. 16  A.L.R. 2d 802. The bailee's obligation to 
exercise due care to protect the subject of the bailment from loss, damage 
or destruction arises from the relationship so created by the contract of 
bailment. While the relationship so created is basic, the legal duty is 
not a term of the contract; rather, i t  is imposed by lam. Insurance Asso. 
v. Parker,  234 N.C. 20, 65 S.E. 2cl 341. 

A prima facie case of actionable negligence, requiring submission of 
the issue to the jury, is made when the bailor offers evidence tending to 
show that  the property was delivered to the bailee; that  the bailee ac- 
cepted i t  and thereafter had possession and control of i t ;  and that  the 
bailee failed to return the property or returned it in a damaged condi- 
tion. IIanes v. Shapiro,  supra; P e r r y  v. R. R., 171 S . C .  158, 88 S.E. 
156, L.R.A. 1916E 478; Bec7r v. Wilk ins ,  supra; Trustees  v. Banlcing Co,, 
182 N.C. 298,109 S.E. 6 ,17  A.L.R. 1205; X o r g a n  v. B a n k ,  190 N.C. 209, 
129 S.E. 585; JI~lzdchins v. Taylor-Ruiclc Co., s u p m ;  S w a i n  v. X o t o r  Co., 
207 N.C. 755, 178 S.E. 560; Oil Co. 11. Tron W o r k s ,  211 N.C. 668, 191 
S.E. 508; Falls v. Gofor fh ,  216 N.C. 501, 5 S.E. 2d 554; Wellington- 
S e a w  Co. v. Finishing W o r k s ,  231 K.C. 96, 56 S.E. 2d 24;  Bennet t  v. 
R. R., 232 K.C. 144, 59 S.E. 2d 598; 16  -1.L.R. 2d p. 805, et seq. 

However, judgments of involuntary nonsuit were held proper in Mor- 
gan v. B a n k ,  supra, and S w a i n  21. Motor Co., supra. F o r  in  Morgan v. 
B a n k ,  supra, i t  appeared affirmatirely from undisputed evidence that  
plaintiff's bonds had been stolen by burglars, who blew open the vault 
with high explosives and broke into the safety deposit boxes by use of a 
sledge hammer and cold chisel, there being no evidence of negligence on 
the part  of the defendant. And in Szuain I>. .Motor Co., supra, it  appeared 
affirmatively from undisputed evidence that  a third party had stolen 
plaintiff's car under circumstancw which negatived negligence on the 
part of defendant. l<elle?j c. Capital illoiors, 28 S.E. 2d 836, a South 
Carolina decision cited by defendant, is distinguishable on like grounds. 

Here, the plaintiffs' e d e n c e  does not disclose the facts and circum- 
stances relating to the burning of his car and its contents. Connelly testi- 
fied that the defendant's building was of cement and steel construction. 
fire reqistant, equipped v i t h  sprinkler sy-tem, etc., and that  the garage 
was modern, up-to-date, safe and first-class. I n  his opinion, the fire came 
from the inqide of the car. Also, upon cross-examination, he stated that 
he did not know of anything the defendant failed to do with respect to  
proper care of his car. While this evidence is favorable to defendant, the 
fact remains that Connelly left the car with defendant about 8 :30 a m .  on 
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the morning of 12 Norernbcr, 1952, and did not see i t  again until the 
morning of 1 3  No\-ember, 1952, after the fire. 111 tlie meantime, i t  had 
been in the exclusive possession and control of defendant. The record is 
silent as to what was done to or with the car durin: thi* period. W a i  the 
general chcck-up made? Wha t  was it, condition? Was the electrical 
sp tcrn  f au l ty?  \Yere repairs made ? FTnd tlw cai been driven out of the 
garage? I f  so, by whom and under what circumstances? When did the 
fire occur? The fact that  Connelly could have no ]mowledge of such mat- 
ters, while the defendant could and should have full knowledge of thece 
matters, indicates the reason underlying the rule as to  mode of proof i n  
such bailments. The prim7 facie cake rule is invoked when the plaintiff's 
evidence discloses an  unexplained failure to return the bailed property or 
an  unexplained destruction of or damage to the bailed property while in 
the bailee's possession and control. Here, neither the allegations nor the 
evidence purport to particularize any facts or circun~stances relating to  
the fire upon which negligewe iq predicated. 

Here, as was true in  R u f c h i n s  v. Toy lor -Buick  Co., supra,  only the one 
car burned. Too, as in that  case, Counelly's car was between tmo other 
cars, which did not burn. The facts in the two cases are quite similar. 
I t  would seem that this caw is stronger for the plaintiffs' position for 
llerc the car waa left for a general check-up, repairs and servicing while 
in that  case the car was left for storage only. Be that  as it may, B u f c h i n s  
7 % .  Taylor-RuicX- CO., s u p a ,  controls decision Irere. 

Ordinarily, in a negligence case, it  is incurnl~ent upon l~laintiff to 
allege and prore facts constituting actionable negligence; a i d ,  when thc 
evidence fails to disclose actionable negligence as alleged, nonsuit i.; 
proper. Conjecture and wlmise will not suffice. Appellant cites many 
cases involving this well sc>ttled principle. Decision in several of the 
cases cited turns upon the applicability or nonapplicability of the doctrine 
of rcs ips11 Zopci f~cr ,  nhich, if applicable, makes out a prima facie case 
akin to that  involved here. (See IVhite v. Hines ,  182 N.C. 275, 109 S.E. 
31.) I n  the cahes cited the doctrine reo ipsa l o y ~ 4 t u r  was held inappli- 
cable; and tlie plaintiff was required to allege aall prove his case under 
the ordinary rule. Here plaintiffs invoke a long established rule appli- 
cable to bailmenta. The evidence mag sufficient under this rule to repel 
the defendant's motion for judgment of inr-oluntai-y nonsuit. 

While i t  is not required, in the circumstances of this case, that  the 
plaintiffs establish the specific negligent act or omission proximately 
causing the loss or damage, it is incumbent upon ihe plaintiffs to satisfy 
the jury by the greater weight of the' evidence that  the loss or damage 
was caused by negligence on the par t  of the defendant. Ross v. C o t t o n  
X i l l s ,  120 N.C. 115, 52 S.E. 121; Iloulard c. T m a s  Co.,  205 S . C .  20, 
169 S.E. 532. 



N. C.] SPRIKG TERM,  1954. 187 

B y  analogy to the doctrine of res ipsa loquitur, plaintiffs are not re- 
lieved of the burden of proof nor is any presumption raised in their favor. 
Indeed, i t  has been stated (Ross u. Cotfon Xills, supra) that  the trial 
judge should make no reference to the expressions "prima facie case" or 
"presumptive evidence;" rather i t  is for the jury to say, upon the facts 
and the circumstances shown by plaintiff's evidence, whether negligence 
should be inferred, that  is, whether upon all the evidence the plaintiff 
has established actionable negligence. 

When the facts in evidence make out a prima facie case, i t  is one for 
submission to the jury. As stated by Connor, J., in Ross v. Cotton Nills, 
supra: "The defendant may, or may not, introduce evidence as i t  is 
advised. I3y failing to do so, it  admits nothing, but simply takes the risk 
of nonpersuasion. This is what is meant by going forward with testi- 
mony. He, by thi i  course, says that  he is willing to go to the jury upon 
the plaintiff's evidence." I f  the defendant electq to offer evidence tending 
to explain the cause of the fire, the reasonableness of the explanation is 
for  the jury. Springs 0. Doll, 197 S.C .  240, 148 S.E. 251. I f  the defend- 
ant  offers evidence tending to show what happened with reference to the 
car while in its possession as bailee, the credibility of such evidence is for 
the jury. I f  the evidence offered by the defendant, assuming credibility, 
would exonerate the defendant, i t  would be entitled to a peremptory in- 
struction thereon. 7'raz.i~ I * .  Durkzuorth, 237 N.C. 471, 75 S.E. 2d 309. 
The significance of " p i m a  facie case" has been stated clearly and often. 
Speas 2). Bank, 188 X.C. 524, 125 S.E. 393; Hunt v. Eure, 189 N.C. 432, 
127 S.E. 593; Vance v. Guy, 224 N.C. 607, 31 S.E. 2d 766; N. C. Evi- 
dence, Stansbury, Section 203. 

I f  the defendant exercised due care in handling and in keeping the 
Connelly car, no liability derolres upon it. I t  is liable only if the loss 
or damage was caused by its negligence. 

The case here presented is one for the jury under appropriate instruc- 
tions. Hence, the judgment of involuntary nonsuit a t  the close of plain- 
tiffs' evidence is 

Reversed. 

MRS. MILDRED J. MILLS r. GEORGE D. RICHARDSON. 

(Filed 25 April, 1884.) 
1. Pleadings 9 15- 

Wliere there is a defective statement of a good cause of action, the cum- 
plaint is subject to amendment and the cause should not be dismissed until 
after the time for obtaining leave to amend has expired, G.S. 1-131: but 
where there is a statement of a defective cause of action, final judgment 
dismissing the action is proper. 
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2. Same: Judgments § 27c- 

Where there is a defective statement of a good c:xuse of action, judgment 
dismissing the action is erroneous, but after term the sole procedure to 
correct the error of law is by appeal. 

8. Pleadings § 2%- 

Judgment was entered sustaining demurrer and dismissing the cause of 
action, and plaintiff appealed. At a subsequent term the court allowed 
plaintiff's motion to set aside the judginerit of dismissal as being contrary 
to G.S. 1-131 and allowed plaintiff's request to withdraw the appeal and file 
an amended complaint. Held:  After expiration of the term the court was 
without authority to reinstate the action and allow amendment of the 
complaint, the action h a ~ i n g  been dismissed by a final judgment. 

4. Appeal and Error § 2- 

Where, upon demurrer, a cause of action is dismissed, and a t  a subse- 
quent term plaintiff is allowed to withdraw her appeal from the final judg- 
ment and file an amended complaint, such order affects a substantial right 
of the defendant and he is entitled to appeal therefrom. G.S. 1-277. 

,ZPPEAI. by defendant from b'teccns,  J., Second February (1954) Civil 
Term, of w-~KE. 

Civil action to recover damages on account of personal injuries. ,411e- 
gations of the complaint, indicating the nature o r  the action, are sum- 
marized below. 

On or about 5 -1pri1, 1951, the defendant owne~d a two-story businesq 
building a t  #X13'- Fayetteville Street, Raleigh, N. C. The second floor 
was leased to and occupied by the Employment Security Conlmission. 
Access thereto waq by a stairway leading from the street to the second 
floor office space. The outer edgc of each step of this stairway was covered 
by a metal strip. I t  was necessary for the plaintiff, employed as an  office 
worker by the Employment Security Commission, to use this stairway 
in going to and from her work;  and, when she started to walk down the 
stairway, the heel of one of her shoes caught on a loose and worn metal 
strip on the ~ t e p  near the top landing, thereby causing her  to fall to the 
bottom of the stairway and to sustain personal i n j ~ r i e s .  She alleges that  
such injuries were proximately caused by the negligence of the defendant, 
(1 )  in that  he failed to keep his building in a reazonably safe condition, 
( 9 )  in that  he allowed the metal strip on the step where she fell to become 
worn, loose and to protrudc above the surface of the step to which i t  was 
attached, and ( 3 )  i n  that  he failed to have the stairway, steps and metal 
<trips inspected by competent mechanics a t  reasonable intervals. 

The action waq commenced 23 May, 1953. The defendant demurred to 
the complaint, specifying primarily a failure to allege facts sufficient to 
show legal duty on the part  of the defendant to the plaintiff in respect 
of the mntterq alleged. and prayed that  the demurrer be sustained and 
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t h e  a c f i o n  dismissed. Thereafter, at  September Civil Term, 1953, by 
leave of court, the plaintiff amended her complaint by adding an  allega- 
tion to the effect that the stairway involved, a t  the time of plaintiff's 
injury on or about 5 April, 1351, was "under the sole and exclusive control 
of the defendant, George D. Richardson, who was charged with the duty 
of keeping the same in  a reasonably safe condition." The defendant filed 
a demurrer to the amended complaint, substantially the same as his 
demurrer to the original complaint. 

A t  the First  February (1954) Civil Term, which convened 1 February, 
1954, after hearing on the demurrer to the amended complaint before 
Stevens, J., judgment was entered as follows : 

"It  is thereupon ordered, adjudged and decreed that defendant's de- 
murrer be and the same is hereby sustained and that  this action be dis- 
missed. . . . This February 2, 1954." 

To the court's ruling and judgment the plaintiff excepted and gave 
notice of appeal in open court; and thereupon, by agreement, an order 
was entered specifying what ~ o u l d  constitute the record on appeal. 

At the Second February (1954) Civil Term, which convened 15 Febru- 
ary, 1954, the plaintiff, under date of 1 6  February, 1954, filed a motion, 
wherein she asked the court to set aside, as being contrary to G.S. 1-131, 
that  part of the judgment entered at  the prior term, to wit, the First  
February (1954) Civil Term, which dismissed the action, and asked 
further that she be allowed to withdraw her appeal and file an  amended 
complaint setting forth new facts that had just come to the knowledge of 
her counsel. By order dated 22 February, 1954, Stevens, J., granted in 
all respects the plaintiff's motion. Thereupon, the defendant excepted 
and appealed. 

T h o m a s  T'I'. Ru.fin f o ~  plaint i f f ,  appellee.  
A. J .  Fletcher, F. 1'. Dupree,  and  G. E a d  Tl;c>az.er for de fendan t ,  ap- 

pellant. 

BORBITT, J .  Did the court below, at  the Second February (1954) 
C'iril Term, have authority, upon withdrawal of plaintiff's appeal, to 
strike out the judgment dismissing the action entered a t  the First  Febru- 
ary (1954) Civil Te rm?  Authoritative decisions compel a negative 
answer. 

The plaintiff, having appealed from the judgment entered at  the First  
February (1954) Term, elected to abandon or withdraw her appeal. She 
had a legal right to do so. 

However, upon abandonment or withdrawal of her appeal, the judg- 
ment from which her appeal was taken remained unchallenged. This was 
a final judgment, which by its express terms sustained the demurrer and 
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dismissed the action. True, if it  had sustained the demurrer, without 
dismissing the action, the plaintiff, within thir ty days from 2 February, 
1954, upon notice, could have rnored for leave tc amend. G.S. 1-131. 
I lurris  u. Board o f  Bdura t ion ,  217 N.C. 251, 7 S.E. 2d 538. 

Our  decisions draw a distinction between ( 1 )  a defective statement of 
a good cauw of action and (2)  a statement of a defective cause of action. 
Davis I.. Rhodes, 231 N.C. 71, 56 S.E. 2d 43, and cases cited. Scot t  tl. 

Y m e e r  Co., ant?,  73. I n  each inhtance, thc demurrer should be sustained. 
Where there i:, a defective statement of a good cause of action, the com- 
plaint is subject to :imrndmrnt; and lhe action should not be dismissed 
until the t i n ~ r  for obtaining leave to amend has expired. G.S. 1-131. 
But where there is R s t a t ~ m m t  of n defective cause of action, final judg- 
ment dimlis\ i l~g the action should he entered. 

I n  D(iCis  0. 1Tl/lodes, ~ v p r i i ,  tlul 1,laintiif alleged that  his intebtate was 
killed by the negligcnce of the defendant in an  aut ornohile-motor scooter 
collision. The demurrer was snqtained on the grobnd that  the complaint 
did not set forth the facts constituting the alleged negligcnce. The trial 
judge clisrnissed the action. This Court rererscd on the ground that, since 
the complaint was defective in it:, statrnlcnt of a good cause of action, it 
was subject to amendment. 

I n  ~Scoi t  2'. I ' P T I ~ C T  CO., supra, this Court upheld tlie tr ial  court in sus- 
taining tlie denlurrcr and in dismissing the action since the allegations 
of the co~nplaint  affirmatively disclosed that  there was a defective cause 
of action, i.c., that the plaintiff had no cause of action against the de- 
fendant. 

As stated by P e w s o n ,  C. J., in Garrett  ti. T ~ o t f e r ,  65 N.C. 430 : "When 
there is a defect in subbtance, as an  omission of a nlaterial allegation in 
tlie coniplaint, it  is a defective statement of the cause of action; and the 
tlcriiurrer must specify it, to the end that  it may be amended by making 
the allegation. And when there is a statement of a defective cause of 
action, the demurrer n1u.t specify, to thr  end that  as there is no help for 
it, the plaintiff must stop his proceeding n ithout a further useless incur- 
ring of coqtq." 

Colicetling, without deciding (see Wilson v. Dowt in ,  215 N.C. 547, 
2 S.E. A1 5 7 6 ;  Lealqift 1' .  R e n f a l  CO., 222 N.C. 51, 21 S.E. 2d 890), that  
the alilended complaint contained a d<.fective statement of a good cause 
of action. the judgment a t  the F i r t t  February (1!151) Term, in respect 
of its dismiseal of the action, was entc7recl upon a mistaken principle of 
law or, the plaintiff put it in her motion, ('contrary to G.S. 1-131." 

The distinction between void, erroneous and irregular judgments was 
pointed out by X ~ r r i n l o n ,  C. J., in Ctrrfer v. X o ~ i n t r e e ,  109 X.C. 29, 13  
S.E. 716, as follo~rs : "-2 void judgment is one that  has merely semblance, 
~ i t h o u t  qome ecsentiitl element or elementq, as whe i  the court purporting 
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to render i t  has not jurisdiction. *In irregular judgment is one entered 
contrary to the course of thc court-coutrary to the method of procedure 
and practice under it allowed by law in some material respect; as if the 
court gavc judgment without the intervention of a jury in  a case where 
the party complaining was entitled to a jury trial and did not waive his 
right to the same. 'I'trss c. Buildzng Association, 91 N.C. 55;  XcI<ee .c. 
Ange l ,  90 N.C. 60. An erronaoz~s judgment  is  one rendered con t rary  t o  
law. T h e  l a f t e ~ .  cannot  bc attacked col7aterally at  all ,  bu t  i t  mus i  rernain 
and  have e f e c t  u n t i l  b y  appeal to  a court  of e r rom i t  shall be veremrtl  or  
modified. An irregular judgment may ordinarily and generally be set 
aside by a motion for the purpose i n  the action. This is so because in  
such case the judgment was entered contrary to the courbe of the court by 
inadvertence, mistake or the like. -1 void juclglnent is without life or 
force, and the court will quash it on motion, or e z  mero  motu .  Indeed, 
when it appear.. to be void, it  rnny and will be ignored everywliere, and 
treated as a mere nullity." (En~phas i s  added.) The later decisions are 
in full accord: S t n f o r d  v. Gallops, 123 S . C .  19, 31 S.E. 265; X o o r e  v. 
Packer ,  174 E.C. 665, 94 S.E. 449; D u f e r  e. Bmirason, 188 N.C. 789, 
125 S.E. 619; S i n ~ m s  7*. ~ q a ~ n p s o n ,  221 N.C. 379, 20 S.E. 2d 554. See 
McIntosh, K,C.P.&P. 734-737. 

The judgment entered a t  the First  February (1934) Term was not 
void, for the court hacl jurisdiction of the parties and over the subject 
matter. I t  waq not irregular, for the cause came on regularly for hearing 
and was heard and judgment entered. Indeed, the appellee's contention 
is that  i t  was rendered contrary to law, that  is, based upon an  erroneous 
application of legal principles. The ordw of 22 February, 1954, refers 
to the d ismis~al  of the action as "erroneouc." I f  this be conceded, it n a s  
an  erroneous judgment. Staf ford c .  Gallops, supra. I n  such case, upon 
expiration of the term a t  which the judglnent n.as rendered, it could be 
corrected only by this Cour t ;  for as stated by Professor McIntosh, "after 
the term neither the judge who rendered the judgment nor another judge 
holding the court can set it  aside for such chrror, and the only r e r n e d ~  is an 
appeal or a certiorari as a substitute for a11 appeal." IllcIntosh. S.C.  
P.&P., p. i 3 6 ;  S i m m o n s  c. Gourd, 77 X.C. 155; X a y  I * .  Lurnbel* Po., 119 
S.C. 96, 25 S.E.  721; I ienderson v. ,lIoo)e, 125 S . C .  383, 34 S.E. 446; 
Recton c. D u n n ,  142 S.C. 172, 55 S.E. 101; C a l d z d l  v. Caldzoell, 189 
N.C. 805, 128 S.2.  329; Phi l l ips  a. R a y ,  190 9 . C .  152, 129 S.E. 177; 
Wal lons  c. Lassi ter ,  200 K.C. 474, 157 S.E. 434; W i l l i a m s  v .  m'illiams, 
190 S . C .  478,130 S.E. 113 ; Clar7; c. C a g l ~ ,  226 N.C. 230, 37 S.E. 2d 672 ; 
n ~ l l i n g c ~  z?. C l a r k ,  234 N.C. 419, 67 S.E. 2d 448. 

The judgnlent entered a t  the First  February (1954) Term, in come- 
yuence of the plaintiff's withdra~val or abandonment of her appeal, being 
a final judgment dismissing the action, the court belom was without 
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au thor i ty  t o  reinstate the  action and  allow f u r t h e r  amendment  of the  
complaint.  T h e  order of 22 February ,  1954, allovring plaintiff's motion 
of 1 6  February,  1954, purported to do  so. T h i s  affected a substantial 
r ight  of the  defendant. H e  n7as entitled to  appeal  therefrom. G.S. 1-2'77. 

H i s  assignment of e r ror  is well taken and  the  order  of 22 February ,  

1951, is 
Reversed. 

MRS. E. W. HOBBS v. AL GOODMAN ASD ETHEL GOODMAN, T/DRA AL 
GOODJIAN OF CHARLOTTE FINE SHOES, O R ~ G ~ N A L  DEFENDANTS, AND 

J. P. HACKNEY, JR., AKU GEORGE D. PATTERSON, TRUSTEES, ADDI- 
TIOXAI. D E F E N I L ~ T S .  

(Filed 28 April, 1964.) 
1. Torts S G- 

The purpose of G.S. 1-240 is to permit a defendant who has been sued in 
tort to bring into the action, for the purpose of enforcing contribution, a 
person ~ 1 1 0 1 ~  plaintiff, upon the subject matter alleged in the complaint. 
could hare  joined as  a party defendant in the first instance. 

2. Same: Landlord and  Tenant 5 3 3 -  

Plaintifi alleged that  she was injured by the falling of a sign erected over 
a sidewalk by lessees. Defendant lessees alleged that plaintiff mas injured 
by the falling of an awning erected by lessor prior to their occupancy, and 
sought to hare lessor joined a s  a payty defendant for the purpose of con- 
tribution. Held: Defendants n ~ a p  not set up an entirely different state of 
facts which invoke principles of law which have no relation to the subject 
matter of the action as  stated in plaintiff's compl~int ,  and thus litigate in 
plaintiff's action differences between themselres and lessor. 

3. Landlord and  Tenant § 33: Negligence 8- 

Where plaintiff sues to recover for injuries sustained when a sign erected 
orer  a sidewalk by lessees fell and struck her, lessees a re  not entitled to 
joinder of lessor as  a party defendant on the ppinciple of primary and 
secondary liability, since upon the cause as  set out in the complaint, lessees' 
active negligence created the situation which cnuwd the injnry, and there- 
fore lessees are  primarily liable. 

4. Pleadings S 15: Torts 6- 

Tpon demurrer of the additional defendants tc~ the cross-action of the 
original defendants, the original defmdants may not maintain that plain- 
tiff might amend so as  to state a cause of action against the additional 
defendants as  joint tort-feasors, but the demurrer ]nust be determined upon 
the cause as  alleged by plaintiff. 

APPEAL by defendants Goodman f rom RudisX ,  J., first February  
Regula r  T e r m  1954, XECKLESBURG. -1ffirmed. 
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Civil action to recover compensation for personal injuries, heard on 
demurrer to the cross action of the original defendants against the de- 
fendants trustees. 

The Goodmans lease a mercantile building fro111 defendants trustees. 
The last extension lease was executed 19 October 1951 for the period from 
15 Janua ry  1952 to 15 Janua ry  19.59. 

This action was instituted originally against the defendants Goodman, 
tenants under said lease. The plaintiff alleges in her complaint that  the 
Goodmans, while occupying the building as tenants, attached a sign to 
the front of the building so that  the sign projected orer the sidewalk of 
Xorth Tryon Street;  that  the sign was negligently erected in the particu- 
lars set forth in the complaint; and that  on 7 Ju ly  1952, as she was walk- 
ing along the sidewalk in front of the building, said sign fell, struck her, 
and inflicted certain personal injuries. 

Defendants Goodman, answering, deny all the material allegations con- 
tained in the complaint and attempt to 1)Iead contributory negligence on 
the part  of plaintiff. They further plead a cross action for contribution 
against the defendants trustees. I n  their cross action they allege that  they 
leased the building from the defendants trustees; that  a t  the time the 
lease was executed there was attached to the front wall of the building 
an  awning having a metal cover; that  said awning was attached to the 
building prior to their first occupancy; and that  it was a par t  of this 
metal cover--and not the iigii-th~t fell and injured plaintiff. They then 
allege negligent erection of the awning in such manner that  it constituted 
a latent defect not known to or discoverable by them. The alleged negli- 
gence on the part  of the defendants t ru~ tees  is set forth in some detail. 
I t  is sufficient to wy, without summarizing these allegations, that  thr  
substance of the alleged cross action is that  the defendants trustees leased 
the building to the Goodmans in a ruinous condition and that, in the 
event the plaintiff recovers, the defendants Goodman are entitled to con- 
tribution from the trustees or to recover over against them under the 
doctrine of primary and secondary liability. 

The lease agreement of 19 October 1951, executed while the prior lease 
was in full force and effect, stipulates therein that the term of the lease 
shall begin 15 Janua ry  1952. The lease likewise prorides that the lantl- 
lord shall not be liable for ('any latent defect in the building." 

Said defendants pray that the said trustees be made parties defendant 
to the end that  the original defendants may have judgment over against 
the trustees in the event plaintiff recovers judgment herein. 

On 11 Janua ry  1954 the clerk entered an order making J. P. Hackney, 
J r .  and George D. Patterson as trustees parties defendant and directing 
that  summons be issued and served on said additional defendants. Hay- 
ing been served with summons herein, said truqtees appeared and filed R 
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written demurrer for that  (1) the cross action fails to state a cause of 
action for contribution or m d e r  t l ~ r  doctrine of prilnary and secondary 
liability, ( 2 )  i t  af irn~ativelv appears from tlie allegations contained in 
said cross action that  at thc time plaintiE n-as injured the Goodmans 
were tenants, in the actual esclusive possession of the prei~ii.ea, a i d  the 
lease agreement espre~ely  prorides that  the trustees d ~ a l l  not be liable 
"for any latent defect,," and ( 3 )  (specification\ of defccts in the cros\ 
:~ction which denlon>tratt. the in-uficiency thereof.). 

TT'lini the cause canie on for heasing on tlie demi~rrer ,  the court below 
sustained the same. Thercnpon the dcfendant~  Goodman excepted and 
appealed. 

R I I I  . . The plaintiff' seeks to resol-er c.ornpensatioll for per- 
sonal injuries she sustained when an  adrertising sign attached to the 
building by the Goodmm~s while they Twre in  esclusive control tlleseof 
fell and struck her as shc was passing in front of the building. The 
clefendants Croodrrilrn seek to recover over against the defen(1ants trustees - 
on the allegation that the plaintiff was injured when a part  of the metal 
cover of an  awning attached to the building prior to their (tlie Good- 
mans') first occupancy of the building, fell and struck plaintiff. Thus 
1)laintiff seeks to recover on one cause of action while defendants Goodman 
wek contribution froin, or to recorer ores in full againrt, the trustees 
iipon an  entirely different state of factb. T'ntler these circumstances the 
prorisions of G.S. 1-240 are not availahle to the oriqinal d e f ( d a n t s .  

T11e purpow of tlir. Act, C.S. 1-210, is to permit a defendant who ha- 
l m n  sued in tort to bring into the actioii, for tlie purpose of enforcing 
c~ontribution, a joint tort-feasor whom the plaintiff could h a w  joined a* 
1 m - t ~  clefendant in the f i r4  instance. T'filson 7). X n s s n g ~ r ,  224 N.C. 705. 
32 S.E. 2d 336. 

The cause of action as stated in the ~~oiupla in t  is the subject matter of 
the controversy. Defendants are not permitted to litigate in plaintiff's 
action differences which are not directly related tlwreto. To entitle t l ~ c  
original defendant in a tort action to have some ihird party made an 
additional party defendant under Q.S. 1-240 to enforce contribution, it 
ltiust be made to appear from the facts alleged in the cross action that  tlrr 
defendant and such third peryon are tort-feasors in respect of the subject 
of controversy, jointly liable to the plaintiff for  the particular wrong 
nlleged in  the complaint. The facts must be such tha t  the plaintiff, had 
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he desired so to do, could have joined such third party as defendant in 
the action. Wilson v. iVassagee, supra; Ecans  v. Johnson, 225 N.C. 236, 
34 S.E. 2d 73;  Tarkington c. P~int ing Co., 230 N.C. 354, 53 S.E. 2d 369. 

The plaintiff alleges she was injured when an  advertising sign erected 
by the Goodmans fell and struck her as she walked along the sidewalk 
in  front of the building occupied by them as tenants. This sign ~ v a s  
erected by the Goodmans for their own use and benefit while they were 
in exclusive possession of the premises. Segligence in the erection and 
maintenance of this sign is the heart of her claim to compensation for 
personal in juries. 

I f  the sign was negligently erected or maintained, that  negligence was 
the negligence of the Goodmans alone. I n  no sense were the trustees joint 
tort-feasors in respect thereto. Garrett 2'. Garrett, 228 N.C. 530, 46 S.E. 
2d 302; Shaw v. Rarnard, 229 R.C. 713, 51 S.E. 2d 295. Indeed, the 
Goodnians do not so allege. They base their cross action on a n  entirely 
different state of facts which invoke the application of principles of lam 
which have no relation to plaintiff's cause of action. I t  follows that  the 
order sustaining the demurrer was well advised. 

From what has been said heretofore, i t  clearly appears that  the doctrille 
of primary and secondary liability has no application. Even if we con- 
cede that the doctrine applies, the Goodmans are the ones who were 
actively negligent and created the situation which caused the plaintiff's 
injuries. 

But  the original defendants suggest that  plaintiff may now amend her 
complaint and allege that  i t  was the top or cover of the a~vning, and not 
the sign, that  fell and injured her. They therefore urge us to render 
decision on this appeal as though she had so alleged in the first instance. 
Bu t  this me may not do. Skipper v. Pow, ante, 102. I n  the first place 
we must assume that  plaintiff has alleged in good fai th the facts as she 
understands them to be. I n  the second place what we might now say, in 
anticipation of an  amendment, respecting the interesting questions dis- 
cussed in the briefs would be dicta in which we should not-but sometimes 
do-indulge. 

The judgment entered in the court below is 
AfTirmed. 



(!AROLINA POWER & LIGHT COJIPANT r. JIERRI?tIACK &I\ITTUAL F I R E  
ISSTVRASCE COJIPAR'T LT A T .  

(Filed 28 April, 1954.) 
Appeal and Error § 4 : h  

Where the Supreme Court is evenly divided in opinion as  to the points 
raised as gromds for rehearins, one Justice not s~ t t ing ,  the petition will 
be denied. 

ON PrrmroP; to rehear  carcl on appeal, and reconcider opinion reported 
i n  238 S.C. 680, 79 S.R. 2d 3 67. 

A. A. H u n n ,  l i i f f r c l l  d. I i i f  f r r l l ,  Perry  d: I i i t t r c l l ,  E. 8. D e L a n e y ,  Jr., 
C ~ l ~ a d ~ s  F. Rouse ,  and '1. Y .  A d e d g e  for p lnint i f l  appc l lnn f .  

i l l u r r a y  .-I l len, R. P. 7 - p d  u t ' c l ~ ,  Gholson Le. Gholson,  and  W i l l i a m  2'. 
Joyner f o r  t le fcndnnis  oppellecs. 

PER C T K I . ~ .  'rll? ( 'ourt .  one n~ernber, k ' t r d . e t 4 ,  /., not sitting, being 
evenly d i ~ i t i e d  i n  opinion a,- to  points raised aq grounds f o r  rehearing, 
the opinion rrportcd as  a b o w  shown will s tand as written, i n  accordance 
wi th  t h e  usual  1)ractice i n  such cases, a i ~ d  the petition will be, anc1 i t  is  
hereby 

Denied. 

(Filed 28 April, 1954.) 

1 .  Criminal Law # 7 8 c  : Appeal and Error § Gc ( 1 ) - 
Challenges to the atlmissibilit~ of certain eviclenc~ and the sufficiency of 

the evidence to rarrg the case to the jur;r ma;r not he raised initially in the 
Supreme Court, but ruust he presented by escrptions and asiigmnents of 
error dnly made in the lowrr conrt. 

2. Criminal Law # 7 8 ~ :  Apprnl and Error 8 Gc (2)- 

An appeal i t ielf  is an exception to thr judgment, but n l ~ e r e  thc. jndgnlent 
is regular in form and is supported by the rerdic t. :I sole cliallrnge hy 
xppenl must fail. 

.\I~PE:AT by d t fen t ln~i t  t'ror:~ 1I11 t r is ,  J . ,  and a jury, a t  O r t o l ~ ~ r  T ~ r l n ,  
19.53, of FRASIZLIK. 

Crimina l  prosecution trivtl 11l)on t n o  bills of indictment, conwlidated 
f o r  trial.  charging the defent1:111t v-ith forging and 11 ter ing certain vherks 
in  r iolat ion of G.S. 11-119 and 14-1 20. 
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From a verdict of guilty and judgment imposing penal servitude of 
eighteen months, the defendirnt appeals. 

PEE CURIAM. The defendant, being without counsel in the trial below, 
aeeks to challenge in this Court for the first time (1)  the admissibility of 
portions of the evidence adduced against him, and (2) the sufficiency of 
the evidence to carry the case to the jury. However, the record discloses 
no objection to any of the evidence nor motion for judgment as of nonsuit. 
In  fact, nowhere in the record is there an  objection or exception to  any 
ruling of the trial court. The objections, first made in this Court, come 
too late. Decision here is controlled by what is said in S. u. Howell,  239 
N.C. 78, 79 S.E. 2d 235, and S. u. Gaston, 236 N.C. 499, 73 S.E. 2d 311. 

True, the appeal itself is a11 exception to the judgment, 8. v. Sloan,  
238 N.C. 672, 78 S.E. 2d 738, but the judgment appears to be regular in 
form and is supported by tlir rcrdict. I t  would seem the defendant ha5 
applied to the wrong forum. 

N o  error. 

I,I%ZIE B. HUBBARD, EXEC[ TXIX OF THE ESTATE: OF CHRISTIAN GAY PATE. 
DECEASED, v. JAMES A. WlGGINS, IIOLLIE LOUISE WIGGINS, JAhIES 
WILHELM WIGGISS, JOHN DEWEY WIGGISS, JOHN DEWEY WIG- 
GISS, JR., JAMES HARIPTON WIGGINS, SAMUEL PAUL WIGGIXS, 
STANLEY PAUL TVIGGINS, JOHN WILLIAM ARCHER, NARY FRAN- 
CES ARCHER, JOHN WlLLIARI ARCHER. JR., ROBERT WALTER 
ARCHER, CAROLYN WHITE .4RCHER, BARBARA JEAN ARCHER, 
JESSE WAYNE ARCIIER, J. FORREST ARCHER, DAISY ARCHER 
BRITT, ROBERT CLISTON ARCHER. ROBERT CLINTON ARCHER, 
+JR., DEBORAH LOUISE ARCHER, MARY ALICE ARCHER EDWARDS, 
PEGGY ANS ARCHER, J .  SAJITTEL HUBBBRD, JUANITA HUBBARD 
DAVIS, El. CONPTOS GAY, FRAXK H. GAY, FRAR'KIE SUE GAY, 
HARVEY H. GAT, T'IRGISIA BELLE GAY WHITE, BARBARA LEE 
WHITE, BARBARA AXN GBY CLAYTON, ALMA CHRISTINE GAY 
KYTE, WILLIAJI C .  GAT, JR., ELIZABETH BLANCHE GAY, DEWEY 
ELIZABETH GAY TAYLOR, DEWEY GAY HARRISON, ERNEST 
W00Z) TBYLOR, JR.. NELLIE GREENE GAY, GERTRUDE GAY BRT- 
ANT, HARVEY H. GAY, JR., R'EIAL GAY WHITE, DOROTHY GAP 
WHITE WATKINS, JOHN E. WHITE, LILAR BIRDSOXG VICK, 011.4 
LEE VICK HARRIS. JAJIES HATTE HARRIS, SASDRA DIANNE 
HARRIS, JAMES TTICI<. JUDITH DEE T'ICK, JOYCE A S S  T'ICK, SELL 
VICR NEAL. ELLEN LEE ADAJIS, PATRICIA ANN NEAL, BL4Y VICK 
SHIELDS, JEAS JIARIE SHIELDS, T,INDA TART SHIELDS, JAMES 
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AXDERSON SHIELDS, ELIZABETH ANK SHIELDS. LAURICE VICK 
AT,T,I:N, MINA TICK TdIGQ LS, I?I~IZYBETH BIltDSONG HUBBARD, 
HOWARD STOC'KWETJII, GLORIA STOCI<WELL FAISON, ELIZABETH 
SfJ?OCIiWELL, SIIIRLET STOCI<TT7ELL, HOWARII STOCKWELL, J R  ; 
I lhSOSIC AND EASTERX STAR HOJIE, INC , a h o n i ~  C A R O T I ~ A  CORPO- 
RaTrov, os Gncr\siiono, So~ili-r C'aaorrs\, a s n  J. CRAWFORD BIGGS. 
JOHN N. DUNCAS, C. C. CLTSINGI-IAN, GROVER L DILLOS, R 
TROT lPERGUSON, 1, B. FLOURR'OT, H. 0 .  LIXEBERGER ZIKD A 
EITGENE SPITET, rl'ltr s11:r.s OF ICDENTOS STREET METHODIST 
CHURCH O F  RALEIGII, NORTH CAROLINA, . n i )  ALL O T I ~ E ~  Prnso\s. 
I<XO\VN 011 ~ x I < \ . o T \  U, I N  BEISG 011 NOP I K  BEING, 9XD NOT SP~CIIICIIIII 
Na\fb,u HEREIN, ~VIIO H ~ Y E  01t IIAY HIVE OR C I A I ~  AX IXTEREST IT TIIT' 

ESTATE OF CHRISTIAN GAT PATE, I )P CEASED. 

( ~ ~ i i e ( i  3 m y ,  i n s  ) 
1. Wills 3% 

While ordinarily i t  nil1 be ] ) r e ~ u i ~ ~ e d  that a testator intended to tlispow 
of 1)roperty ouned t)y him and did not intend to dii,pose of property over 
which he did not  ha^ e power of testamentary disposition, such pre\iiiilption 
of fa?t, like other prewinl~tions of fact and teclinica rules of constructiou, 
as  distilguished from rules of law, will not be per ni t t rd  to o\ errule t 1 1 ~  
evideut intent of the testator, express or implied in the language of the 
iilstrnment considered a s  a whole 

2. Wills a§ 3 1 ,  39- 
Where the languaqr of a will is ambiguous or doubtful, evidence is corn- 

petent to shorn the circumstances surrounding the execution of the will, 
inrlucling the condition, nature and extent of testatrix' property, and her 
relation to her family and to the beneficiaries named in the will, so as  
nearly as  possible to get testatrix' viewpoint a t  the time the will was eye- 
cuted, a i ~ d  even if the langnaqe of the will is not ambiguous or doubtful, 
tile adniission of such e1 idencc may not be prejudici:~l. 

3. Wills 31- 
The intention of testatrix as  qathercd from the general purpose of the 

will and the siqnificance of the arions expressions, enlarged or restricted 
accordinq to their real intent, is the will, and a phrase will not be given its 
literal ~r~eaninq if contrary to the intent n s  gathered from the language of 
the instrument considerecl as  a whole. 

4. Wills 3G- 
Ordinarily, where a definite and certain devise 01. bequest is made and 

some part of the same property is disposed of in a later part of the will, 
the original devise or bequest is only reduced to the extent necessary to 
comply with the later provision in the n ill. 

5. Wills 3% 

In  an action to construe a mill, the extent and character of the estate 
shonld be established nhen  material as  an aid in ascertaining the intent of 
the mnlier of the will. 

6. Wills 5 34- 
Where the amount of property intended to be embraced in a bequest is 

ambiguous and doubtful under the language of the will, later directions 
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in the instrument for the disposition of testatrix' property inconsistent 
with one of the possible interpretations of the prior bequest, even though 
such directions are ineffectual because of ambiguity or illegibility, are  
proper to be con5idered in ascertaining the amount of property testatrix 
intendetl to en1br;~c.e witliin the prior bequest, since sucll later prorisions 
throw light upon testatrix' intent in lliis regard. 

7. Same-Where aniount of government bonds included i n  bequest is am- 
biguous, t h e  amount lnust be ascertained i n  accordance with intent  a s  
gathered from entire instrunlent. 

Testatrix directed that a named nephew "is to have the Bonds & on 
11nnclred Dollars." At her death testatrix possessd two sets of bonds, one 
in an unmarlied enrelope of the rnlue of three hundred dollars payable to 
herself or the nephew, aud tlle other in an enrelope marked her personal 
account, in tlie amount of six thousand dollars, payable to herself alone. 
Testatrix left no children her surviving, but was survived by 46 nieces and 
liephew and grand-nieces and grand-nephev-s, two brothers and one sister, 
and made bequests to 4,5 of these relatives, specifically excluding four from 
any share for renbons stated, with substantial equality among the bene- 
ficiaries named. Later provisions of the mill attempting to dispose of 
fifteen hundred dollars in bonds and to set up a trust fund for business 
schooling of certain children were inefl'ectire for ambiguity or illegibility. 

Held: In accordance with the intent of testatrix as  gathered from the 
language of the instrument con5trued in its entirety, tlie phrase in question 
was properly construed to direct the delivery of the three hundred dollars 
in bonds in their joint naiues to the nephew and to bequeath to him one 
hundred dollars in cash, rather than n bequest of the six thousand dollars 
in bonds and one hnndred dollars to him, which mould result in a grossly 
disproportionate gift to the nephew. 

BOBBITT, J.. concurring. 
ERVIN, J., dissenting. 
BARSIIILL, C. J., and WIKBORSE, J., concur in dissent. 

APPEAL by defendant J. Samuel  Hubbard ,  f rom liTnl1, Special Judge, 
December Term,  1953, of KAKE. 

This  action was brought pursuant  to  t h e  prorisions of t h e  Uni form 
Declaratory Judgment  Act (G.S. 1-253, et  seq.), f o r  the purpose of ob- 
t a in ing  the advice and guidance of the court i n  the construction a n d  inter- 
pretation of the last will and testament of Chris t ian Gay Pa te ,  and i n  
the administrat ion of her  estate. 

T h e  facts  essential to  the disposition of this  appeal  a r e  ful ly  stated i n  
the court's findings of fact,  conclusions of l a w  and the judgment included 
therein, which arc. as f o l l o m :  

"This cause being duly calendared f o r  hearing and  coming on to be 
heard before the undersigned J u d g e  presiding a t  the December 1953 
Assigned C i r i l  T e r m  of Wake  County Superior  Court ,  and  a j u r y  t r ia l  
having been w a i w d  and  all parties h a r i n g  agreed i n  open Cour t  t h a t  the 
Court  should hear  and decide all  questions of fact  and law i n  issue i n  this 
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artion, and. i t  appearing to the Court that all parties invohed in this 
artion Iiare been properly herxed \\-it11 iumnlons either by personal service, 
by publication, or hy ptlrl-onal +en-ice outaide of tlie State and are bcforc 
the Court. 

"And i t  further appearing that all 111inors and incompetents and all 
uuknown parties are rcyrewlted in this action by and through ,4. L. F u r -  
rington. J r . ,  guardian ilti l i f c m  for Frnukie Sue Gay. Barbara Lee White, 
Barbara A \ n ~ i  Gay Clayton, -1lrna Chrihtive Gay K;;te, Ti l l ian l  C. Gay, 
Jr . ,  Elizabeth Rlanchc Gay, l)eu cy Gay Harrison, I3rnest Wood Taylor, 
Job n e ~ r e y  Wiggins, J r . .  J a m e ~  l13nipton Wiggin:,, Stanley Paul  Wig- 
gins, Jesse T a y n e  I\rclier, I>ebor,ih Louiw ,1rcher, Peggy h n  Archer, 
James Batte Harri;, Sandra I>iannr. Harr i i ,  Judi th  Dee Vick, Joyce Alnn  
Vick, Ellen Lee Adalns, Patricia. .\nn Neal, J ean  Xar i e  Shieltls, Linda 
Ta r t  Shicl(1-, .J wnir.: ,\nticrhon Shiplcl., Elizabeth -11111 Shields, Elizabeth 
Stockwcll, Shirley Stockn.cl1, Howard Stockwcll, Ji., and Barbara Jean  
Arcller. and for all other prrsons, knowu or iinknonn, or in being or not 
in being, and not zpecifjcally rlametl in this action, wlio ha re  or may hare  
or claim ail intcrcst in the estate of Cllristian Gay Pate,  deceased, who 
are defendant. in the above entitled action, and for all unknown spouse- 
of defentlants, known or unknown, and not specifically named in this 
action, who hare  or r r ~ y  hare  or claim an interest in the estate of Chris- 
tian Gnp Pate.  d e c e a d ,  an , l  that  wid  gnardian nd l i f e m  has d u l ~  filed 
answer herein, and, 

"Tlie C1oilrt having heard tlle cvidence and argi~ments of counwl on 
n~xt ters  of fact and law a t  issw, l~e r rby  finds the follo~i ing facts: 

"1. That the true and accurate transcription of the Will of Chribtian 
Gay I'ate, ii~decipherahle words being indicated by dashes, is as follo~vs : 
( S o t e  : the line.: of said will are i~un~ lwrcd  for con\ mirilce of reference) 

1 
3 
d 

3 
t 
1 

6 - 
l 

S 
9 

10 
I I 
I:! 
13 
1-1- 
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need to pay the taxes and up keep, 65 put 
fifty Dollars a month in  bank for Dorothy Gay. 
if they make that  above the expenses. Lizzie is 
keep one fire hundred for Lillie Vick to 
buy thing that she really need. Mary Archer is to 
have. 2. hundred. in caih. & Sam Hubbard 
is to b a ~ e  the Bonds 6i on Hundred Dollars 
& Nita  11. D a ~ i q  is to have 2. hundred 
dollars, in cash. Q nly great nieces & fifty a 
piece. E: Loris 1). Allen is to h a ~ e  one 
hundred. & my church to have one Hundred 
in cash. & niy Bmthers don't need none so they 
mill get five Dollars each. cC.8: the other 
shall stay in trust to for a while h. if any one 
of the - - - children fish high help then1 x-ith 
a Business course up  to five Hundred 
Dollars each. The piano i3  Dorothy Gays & any 
that  she lizzi 
thing else she wants in 111y house. & 
Mr. John  f hite can help then1 Et he 
shall have six hundred dollars for his 
help to pay on a car for them. & if any 
one tries to Rrc~alr this they are not to h a w  
nothing at all, for these are the things I 
want done. they don't have to g i ~ e  Bond. 
one hundred. fifty dollars more to the 
Masonic & eastern Star  home to f u r ~ ~ i s h  a room in the 
hospital. & when my home is sold it shall 
be divided between my nieces 6: riephews & illy 
& great nieces and nepllews. a t  2 hundred a piece 
&. my sister shall h a ~ r  5 Himdred Dollars. 
I don't want Bill Gay or Harvey Gay Jr.  to 
have any for they Drink & throw it way, so 
I doe ~ v a n t  -\line Gay, Bill Wife to hare  
2 hundred Dollars to feed her chi!dren 
\\.it11 iustrad of him petting it she chall 

Clint 
U ~ P  i t  for  the children. 13ill or Foris ,lrcher is 
not to have ariytliinp for thf~: Drink. 1 don't want them to 
havr. any. Lizzie i p  to haye my  china if she wants 
it. & 1 TI wut fifteen Ilunrl~v (1 dollars in sarinp Bonds 
for flon cr- to the graves. 

This i; illy Will. Feb. 12, 1949 
Christian. Gay. Pate. 
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"2. Tha t  the persons named by testatrix in line 45 of her said will as 
Eil l  Gay and in line 50 of her said will as 'I3ill or Foris Clint ilrcher' 
were intended by testatrix to be those persons among her nephews bearing 
such names, i.e.. William C'. Gay, Sr., John  Williair~ Archer, Sr., J. For-  
est Archer and Robert ('linton Archer, Sr. 

"3. That  i n  lines 31, 31a ailti 32 of testatrix's n i l l  the words 'anything 
else . . . in my house' were iiitendtd by testatrix to iiiclude only furni- 
ture in testatrix's llouce. 

"4. That  a family marker and individual name plates have been pur- 
cliased, paid for and erected on testatrix's lot i11 Xontlawn Menlorial 
Park ,  Wake County, S o r t h  Carolina, a t  a cost of $636.53. 

"5. That  testatrix's automobile has h e n  delivered to James A. Wiggins 
arid Louise 'ATiggins. 

"6. Tha t  the language in lines 23 and 24 of said n ill, '& my great nieces 
6: 50 a piece.,' was intended 11y tcstatris to constitute a bequest of $50.00 
to each of testatris's greiit nieces living a t  her cleaili. 

"7.  'I'liat the language appearing in lines 20 and 21 of testatrix's will. 
to wit : 'Sam Huhharcl iy to liarc the I h d s  6: on IIundred Dollars,' when 
considered with other prori5ions appearing in said v i l l  and with the fact 
that  testatrix held a t  her cleat11 two sets of boncls (one set in an unmarked 
envelope and consisting of tlircc $100.00 U. S. Bond:, Series D, payable to 
'Mrs. Christian G. Pa te  or Mr. J. Sam Ilubbard, '  and the other set in an  
envelope marked ' A h .  TV. L. Pate, personal account.' and consisting of 
six $1,000 I'. S. Bonds, Serieq D, payable to 'Mrs. l lhri i t ian Gay Pate7)  
is ambiguous and subject to interpretation and the Court hereby finds a* 
a fact that  said langnage appearing in lines 20 and 21 of the will, 'Sam 
IIubbard is to hare  the Bonds & on Eli~ndred Dollars,' was intended to 
bequeath to Sani I I ~ ~ b l ~ a r d  tlic t h r c ~  $100 U. S. Roiid-, Series D, payable 
to 'Mrs. Chrictian G. Pate  or Mr. J .  Sam IIubl~artl, '  and $100.00, and 
that  Sam Hubbard is entitled to no other property under the language 
of .aid bequest; that  thic finding does not prejudice the rights of Sani 
IIuhbard under any other par t  of said will. 
"8. That  Chrictian Gay Pa te  left no children or iswe surviving her 

and the Court cannot determine from tlic pleadings aiid the evidence to 
\ that  cl~ildrcn thc teqtatrix intentled to refer in line i!D of her nill,  reading 
'of the - - - cliildrcn fish high help them ~ i t h . '  

"No\\.. TIIEX&.FORF, upon t11~  for~goil ig findiilgs of f:ict and upon tlic 
a d ~ n i ~ s i o a r  of fact.. in the pleadings, thc Court coicludes ns matter.; of 
Ian- and orders, a d j d p e s  and decrccs as f 0 1 1 o ~ ~ ~  : 

"1. That  the tranccription of the will of Christian Gag Pate,  as set 
forth in Exhibit I3 attaclirtl to thc complaint and a.; set forth in Book 
of Wills S, page 72 ,  OAicc of tlic Clerk of Snpc~rior Court of Wake 
Pounty, be, and the sainp is hcrcbv an~ended in accordance a it11 findings 
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of facts KO. 1 above, and that  the Clerk of the Superior Court of Wake 
County be, and he is hereby authorized and directed to amend the tran- 
scription of said will as the same appear.. in Book of Wills S, page 72, 
Office of the Clerk of the Saperior Court of Wake County to conform 
with said findings of facts KO. 1 above, and, as amended, said transcript 
is hereby ordered, adjudged and decreed to be a true and accurate tran- 
scription of the will of Christian Gay Pate, deceased. 

"2. That  under the provisions in lines 31, 31a and 32 of the will of 
Christian Gay Pate, testatrix bequeathed her piano to Dorothy Gay 
White TSTatkins and also bequeathed to Dorothy Gay White Watkins ancl 
to Elizabeth Birdsong IIubbard any pieces of furniture contained in 
testatrix's home a t  the time of her death which either Dorothy Gay White 
Watkim or Elizabeth Dirclsong IInbbarcl might select and elect to take. 

"3. That ulidcr the prorisious of line. 41 through 52 of said will, the 
executrices of said will are giren an implied power to sell, after two 
yearc from testatrix's death, the homeplace of testatrix a t  7 East  Lanc 
Strtet  in the City of Raleigh, North C'arolina, in such manner and to 
such person or persons ancl a t  such prices as they might deem for the best 
interest of said estate, and to distribute the proceeds of said sale as fol- 
l o w ~ :  ( a )  $500.00 to testatrix's sister, S e l l  Gay White;  (b )  $200.00 to 
each of testatrix's nieces, nephews, great-nieces and great-nephews living 
a t  her death, excluding William C. Gay, Sr., Har rey  H. Gay, J r . ,  John 
William -lrcher, Sr., Robert Clinton ,\rcher, Sr., and J. Forest Archer;  
(c) $200.00 to Alma Norwood Gay. wifc of William C. Gay, Sr., for the 
use of her children, Barbara Ann Gay Clayton, Alma Christine Gay 
Kyte, William C. Gay, Jr . ,  and Elizabeth Blanche Gay ;  that  the sale of 
said hoineplace, as the same is set forth and admitted in all of the plead- 
ings filed herein, be, and the same is hereby approred and confirmed and 
Lizzie B. Hubbard, Executrix of the Estate of Christian Gay Pate,  
deceased, is hereby authorized and empowered to  make, execute and 
deliver deed therefor under her power of sale; that  no person was given 
the right under said will, as a beneficiary, devisee or legatee, to  use or 
occupy said homeplace after the 9th day of July, 1951 ; that  the legacies 
p r~v ided  in lines 41 through 52 of said will are demonstrative legacies, 
and as such are entitled, if the proceeds of sale of said homeplace shall be 
insufficient to  satisfy in full all of such legacies, to have any deficiency 
supplied from the general assets of the estate to the extent necessary to 
pay a11 such legacies in full and the expenses of sale of said homeplace 
shall be paid from the general assets of the estate. 

"4. That  under the proriaions of lines 10, 11 and 12 of said will, Chris- 
tine Gay (-Ulna Christine Gay Kyte) is to have enough money to pay for 
a business course if she will take one; that  in carrying out this provision 
the Executrix be, and she is hereby authorized and directed to set aside 



f o r  the benefit of - \ h i ~ n  Chri-tilie G a y  K y t e  i n  full  and  complete t l i~charge  
of the legacy pro\  ided i n  line, 10, 11 and 1 h f  s:licl d l ,  the s u m  of 
$500.00 out of the g c i ~ c m l  a*>cts of the  e>tate, n h i t l l  suin is  hereby cie- 
clarcd to  brl a general legwry, le id to  pay  therefrom t l ~ e  actual  es1)cnse. of 
tuition, books ant1 \upplie\ i n c ~ r r e d  by the ;aid A \ l n ~ a  Christine Gay  
K y t e  i n  taking a bu>ine- c . o ~ i r + ~  fro111 w(.11 lmlin I idc b ~ l ~ o o l  ofiering such 

G a y  K y t e  111u.t elect to takf. - u c l ~  cowhe ; ~ n d  rln1.t Iwpin such courqc on 
or  before M a r c h  7 .  195h, am1 n ~ n q t  con~plete  such cour*e on or hcfore 
J Ja rch  7 ,  1959, i n  tlefmdt of n11ic.h ~uc11 fund> as ,hall  not t h c r ~ t o f o r e  
h a r e  been paid by the E x w u t r i s  >liall be inclntlcd i 1 t l i ~  rcbidue of said 
Es ta te  and P O  diytr iblztd : and i n  the  p a j i u e ~ l t  of ally portion of such 
legacy, t h e  Executr ix i. 11ewby a ~ i t h o i * i ~ c d  to pay  w i d  f u n d <  i n  tlic diq- 
cretion of said F,sccutrix. 

"5 .  T h a t  the pro\-ibiouq of lines i!i through 31 of raid will, '6 the other 
shall s t ay  i n  t rus t  to f o r  a n h i i c  & if a n y  one of the ( ~ v o r d  intlccipherable) 
children fish high 11~11) t l ~ e m  n i th  a I ) n ~ i n w  course u p  to fire I Iundred  
Dollars  each,' a r e  so ragiw,  indefinite and a n ~ b i g i ~ o l ~ . ;  as  to be incapable 
of adni inis t rat io~l  ulidcr the law and  therefore t l ~ e  qame a r c  herchv 
ordered, adjudged and  decreed to Iw yoid. 

"6. T h a t  the  provision* i n  lincl, 53 and 34 of -wit1 \ \ i l l  rcading : 'I want  
fifteen l i~ indred  dollars i n  sa t ing-  L3ond. f o r  flov ers to the graves,' a r c  so 
vague, indefinite and mubiguon+ :I. to be inci~l)al)le of adininistration 
under  the law and therefore thc. . i ~ i i ~ ( ~  a rc  11erehy olderecl. niljudged and 
clecreed to bc roid.  

"7. T h a t  tcstatrix'q ni l1  containq 113 ra l id  rcsitiu:r,- clause, wherefore 
a u y  funds or  properti(>, not otliern-ice d i~ l )o-ed  of, i i~c lud ing  a n y  legacies 
o r  devises which m a y  ] l a w  lapsed or  in:-ty h:rw been found by  this C'ourt 
to  be w i d ,  cliall he diqrributed among the d i b t r i h t e e $  and  heirs a t  law of 
('hristian G a r  P a t e  uncler the  l a w  of descent and di..trihution a, ullon a n  
intestacy, n itllout excl~lsion of a n y  di.trihutec or heii. a t  l a v ,  and particu- 
lar ly without  escl~is ion of te \ ta tr is7s  b ro t l~ers  re fe rwd to i n  line> 26 and 
27 of the n i l l  and  her  neplicxws, referred to i n  lines 45 and  50 of the will. 
"8. T h a t  i n  the p a y n ~ e n t  of hc~p:estz : ~ n d  other I)onrfit\ provided i n  

tc*tatrix's n i l1  i t  is or t le~wl.  atljudgetl and  decreed t h a t  a l l  properties 
specifically bequt,atlied .;hall hc delirered to  the r e * p c t i v e  legatee. de- 
n o m i ~ ~ t c t l  i n  said will to  rectGrr3 inid ~ r o p e r t y ;  tha t  the legatees of the 
proceed. of sale of the  hon~eplace  shall he paid i n  ful l  f r o m  the proceeds 
of sale of the h o i ~ ~ e p l a c e ,  a n y  deficiency to he supplied f rcm the general 
awetq of the estate;  tha t  t l ~ r r e a f t e r  general Icgac*iey shall hc paid to the 
extent of fnnds  arai lable  f rom funti; of tllc wta tc  111~11 remaining ; a n y  
r t~sidue of funds thercaftcr  r:~maining *hall b~ di . t r ibut~t1 among the hcirs 
a t  lam and  distribute(>% uf Chri \ t inu G a y  P a t e  in  accordance with the 



S. (2.1 S P R I N G  TERM,  1954. 205 

general laws of descent a i d  distribution as upon ail intestacy; and if the 
f u l ~ d s  or properties of tlie Ei ta te  shall be insufficient to pay the various 
legacies and benefits proridecl under the will then such legacies and bene- 
fits illall abate in the following order, n i th pro rata abatement within 
each class : ( a )  residuary benefits ; (b )  general legacies ; (c)  denlonatra- 
t i re legacies; ( d l  specific legacies. 

"9. That  the costs of this action, including a fee to A. L. Purrington, 
Jr . ,  guardian ad  l i f e w  ac aforesaid, in the amount of $400.00, to be taxed 
1jy the Clerk. be and th ty  are hereby taxed againat the Estate of Christian 
Gay Pate  to bc paid hy the Excrutrix of the Estate of C'hristian Gay 
Pate,  deceased. 

''10. That  any orders herein directed, or authority herein g i v q  to 
Lizzie B. Hubbard, Executrix, or to the Executrix of the Will of Chris- 
tian Gay Patc, sliall hilye equal binding effect and authority on any other 
person who may a t  any time succeed Lizzie B. Hubbard as Executrix or 
who may a t  any time serve as executor, executrix or administrator c.f.n 
of the Will and Estate of Christian Gay Pate. 

"11. That  tlie six $1,000.00 U. S. Bonds, Series D, payable to 'Mrs. 
Christian Gay Pate,' were not disposed of by said  ill and shall fall into 
the reqitlue of the Estate;  and that Sam Hnbbard is entitled to the three 
$100.00 C. S. Bonds, Series L), 1)a;vahI~ to 'Mrs. Chriqtian G. Pate  or 
Mr. J .  Sam Hubbard.' 

"Tliis 11th day of Decenlher, 1953. 
97 .  TI-. ~I-\LI, 

,I udge Pwsiding, DecemLer, 1953, Asdgned 
Ciri l  Term, Wake County Superior Court." 

Fronl tllc foregoing finding. of fact, conclusions of law and judgment, 
the defendant J .  Samuel Hnl)bard a l )peaI~,  assigning error. 

DE:ATY, ,I.  'I'l~c one (pestion to  11e ~leterminetl on t h i ~  appeal is 
whether tlw testatrix intcnded to ,give ;T. Samuel Hubbard tlie three 
$100.00 I-. S. Bond;, Series 1)) nhic.11 \\ere payable to  her or J. Sanl Hub- 
bard, ant1 $100.00: or did she intend to give him the six $1,000.00 U. S. 
Bondc, Scric; TI. p y a h l c  to 11e1';elf. MY'. Christirln Gay Pate,  and 
.g;loo.on ? 
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We are not inadvertent to the fact that  if the testatrix in the instant 
case had died intestate, J. Samuel 1Iul)bartl would have been entitled to 
tlie three $100.00 TI. S. Bontls, Series D, as a matter of lax-. 13vri11 r. 
( ' o n n ,  225 S . C .  267, 34 P.R. 6d 402; IT'it2X.lus c. Shn lc ,  C o m r .  of B e c e t ~ i i e ,  
634 S . C .  9G, 65 S.E. 2d 881. There is also a presumption recognized by 
tllc courts in construing xvills that  a testator intended only to di,-pov of 
property onned by him and did not inteild to inclllde in  a d c ~  ice or he- 
quest any pro pert^ over vhich he (lid not hare  the ltower of testamentary 
disposition. 57 A ~ I .  Jur. ,  Wills, section 1163, page 760; B u n k  7,. X i s ~ n -  
he imer ,  211 W.C. 519, 191 S.E. 14, 110 ,\.L.H. 1310. I t  is not unusual, 
however, for  persons to misconceive the extent of their testamentary rights 
and to undertake to dispose of property over which they have no po~vcr 
of testamentary disposition. E1mor.e 11.  R y r d ,  180 N.C. 120. 104 S.E. 
162; B m t o r ~  1%. d l e x a n t l ~ r ,  264 N.C. 800, 32 S.E.  2d SSi, 156 *\.L.R. 814; 
L a m b  2.. L a m b ,  226 N.C. 662, 40 S.Z. 2d 29;  Ryrd 21. Putterson.  229 N.C. 
1.56, 48 S.E. 2d 45;  T r u s f  Co.  c. Rurrrra, 230 N.C. 592, 55 S.E. 2d 183. 

We must remember, however, that  in the interpretation of a will to 
:iscertain the intcnt of the testator, nrlither presumptions nor technical 
rilles of construction, as distinguiJled from rules of law applicable to the 
caunstruction of wills, such as the rule in Shel ley 's  cctse or the rule against 
perpetuities, will be permittcd to overrule the evident intent of the testa- 
tor, either expressly or by necessary implication, gathered from the lan- 
guage of the will as a ~ l i o l c .  C ' a r i d l  v. H e r r i n g ,  130 N.C. 369, 104 S.E. 
898; B a y w o o d  2'. Rigsbee.  207 S . C .  68-1, 178 S.E. 102;  H e y e r  v. B u l l u c k ,  
210 N.C., 321,186 S.E. 356; Kichnrdson 71. Cheek ,  212 N.C. 510,193 S.E. 
705; T r u s t  Po. 1 % .  X i l l e r ,  223 N.C. 1, 25 S.E. 2d l i 7 ;  T r u s t  Cu. v. Tl'ud- 
del l .  234 1.C' .  654, 67 S.E. 2d 651. 

I n  57 Ah. Jur. ,  Wills, section 1135, page 731, et  seq., we find this 
statement : "Thc one rule of testanientary construction to which all others 
:ire servient and assistant, i t  has been said, is that  the meaning intended 
by the testator is to be ascertained and given effect in so f a r  as legally 
possible. The testatorial intention v i l l  control any arbitrary rule, hox-- 
over ancient may be its origin, . . ." 

The court below being of the opinion that  the provision in the will with 
respect to tlie disposition of the bonds is ambiguouj, admitted testimony, 
over the objection of the appellant, to show the extent of the personal con- 
facts of the te-tatrix with her relatives who were named as beneficiarie. 
in her will. 

T l ~ e  appellant assigni ah errur the admission of t l ~ e  ~ r i d e n c e  referred to 
above, which, in sum and wbstancr, discloses that  her sister, Kell Gay 
White, and her husband, John  E .  TTl~ite, lived in the. home of the testatrix 
from the time of their marriage in 1931 until the cle,lith of Mrs. P a t e ;  that  
Mrs. TVl~ite is the fistel. rcfcrrtd to  in line 13  of the will, who was to con- 
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tinue to live in the decedent's liome for two years after Nrs.  Pate's death ; 
that  Dorothy Gay White (now Dorothy Gay White Ra tk ins ) ,  who was 
named as co-executrix of Mrq. Pate's will. is the daughter of Mr. and Mrs. 
John E.  Wliite and was born and reared in the Pate  home. (She qualified 
as co-executrix of Mrs. Pate's ~vi l l  but later married and moved to Merid- 
ian, Nisq., and was permitted by the court to resign.) That  Mrs. Pa te  
from time to time visited J. Samuel Hubbard, a nephew, Ni ta  H. Davis 
(Juani ta  Hubbard Dal-is), a niece, Nrq. Lizzie Hubbard, a niece by mar- 
riage, and James .\. Wiggins, a nephel~:. That  J. Samuel Hubbard 
visited Mrs. l'ate several tim(>s while the Whites lived in her home; so did 
,James FTriggins; that  Litzie Hubbard visited her more often than 
anyone else, and that  Lizzie 1Inhbard was the only relative that visited 
Mrs. Pate  during the last two or three years of her life. 

I n  our opinion, irrei1)ective of whether the mill of Mrs. Pate  is anibip- 
uous or doubtful in thr rebpect contended by the appellees, this evidence 
was not prejudicial to the appellant. I t  simply tends to show that  the 
personal contacts of Mrh. l'ate with her relatives, the objects of her 
bounty, were limited largely to those with the Whites who lived in her 
liome, J. Samuel Hubbard and his sister S i t a  11. Davis (Juani ta  IInb- 
bard Davis) of Petersburg, Virginia, Xrs .  Lizzie Hubbard of Emporia. 
Virginia, and James A .  Wiggins of West Greene, Georgia. 

I n  seeking to discorcr the intent of a testatrix, when the language used 
is amhiguons 01' of doubtful nicanilig, it  is proper for the court to take into 
consideration tlw circuni~tance,- snrrounding the execution of the ~i411, 
including the condition, n a t ~ ~ ~ e ,  and extent of her property, her relation- 
ship to her family and to the bcneficiarie; named in the will, so aq ncnrlg 
as possible to gct her riewpoint a t  the time the will was executed. 57 
. h i .  ,Jur.. TTills, section 1144. page> 741. r t  sq.; H e r h g  v. W i l l i a m s ,  153 
S . C .  231, 69 S.R. 140, 12s - \m.  St. Rep., 659; Crouse  1.. Bal -ham,  174 
S . C .  460, 93 S.E. 979; / l u ! / u ~ i o d  ;,. Rigsbrc ,  suprti;  Anderson  v. Br idgers ,  
200 S .C .  456, 184 S.E. 78: I T e y e ~ .  I . .  Bul luck ,  s u p r a ;  C u n n o n  z.. C a n ~ t o n ,  
225 S.C.,  611, 36 S.E. Sd 1 7 ;  T r u s f  Co .  a. S a f i o n a l  S f i s s ions ,  226 N.C. 
546, 39 S.E. 2d 621. 

I n  C a n n o n  z.. C a n n o n ,  s u p r z ,  the late C h i r f  Jttstirc Sfncy said:  "The 
intention of the testatrix is her will. This intention i- to be gathered 
from the gcneral purpose of the mill a i d  the significance of the ~yarious 
expresqions, enlarged or restricted according to their real intent. I n  
interpreting the different prorisioiii of the d l ,  the courts are not con- 
fined to the l i twal n~eanilig of a single phrase. -1 t l h g  within the intell- 
tion is regarded within thc nil1 thoup11 not v i th in  the letter. A thing 
within the letter is not n i th in  the will if not also within the intention." 
B a n k  I* .  Cor l .  225 S.C.  96, 33 S.F. 2tl 613; W e a t h e r s  1,. Bel l ,  232 N.C. 
561,  61 8.1.:. 2d 600; Tn ye W;11 o f  J o h ~ i s o n ,  233 N.C. 570, 65 S.E.  2d 12 ;  
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7 ' n t s t  Po. 1 % .  tl'ndrlr77, s u p t v ;  Efiri! r. Efirtl, 234 N.C. 607, 68 S.E. 2d 279; 
7 ' 1 x s f  Co. I . .  Sckncid(./., 235 S.C. 446, 70 S.E. 2d 573. 

I t  is apparent that the trstatrix I\ a >  a p r - o n  of w r y  limited education. 
who undertook to v r i t r  her on11 \\ill. Generallg speaking i t  would seem 
that  she had in I I I ~ I I ~  a ratlier con:prehe~:si\-e a d  elaborate plan for the 
tli.spo~ition of her estate, bnt did not hare  wfficient experience and train- 
ing in such matters to makc her intent in respect to certain bequests 
c i t l~cr  clear or effective. She hat1 forty-six nieceb and n e p h e ~ ~ s  and great- 
nieces and g rea t -~~ep l~e \ \> ,  four of W ~ I O I I L  .he excludec ; two living brothers, 
;11it1 one siqter; .he made h e q w ~ t s  to forty-five of these relatives. Except 
for tl:ow rendering s e n  ice ill cormection n.it11 the :idministration of hela 
cstate, and Dorothy Gay Jv l~ i t e  (now Tyatkinb). who was reared in  her 
l~onle, all were treated substantially alike unless J Samuel Hubbard is 
to take all of her bonds in tlle aggregate sum of $E,300.00, and $100.00, 
l)lus $200.00 along with the other nieces and nephews, great-niece3 and 
great-neplien, (except tho-c ex-plcssly excluded), in the diri>ion of the 
1)roceeils from the sale of 11er home. 

'rlie testatris had two sets of bonds in different eiivelopes, one contain- 
i ~ q  $300.00 par  value, and the other $6,000.00 pal value. The $300.00 
ill bonds in the nanic of the testatrix and J. Sari: Hubbard, and $100.00 
ill cash, would be the largest amount given to any of her relatives other 
tllau tlioce con~iectcd v it11 the adminiqtration of her estate, except the 
tunl of $500.00 bequeatlied to James *I. Tiggins,  nho,  according to the 
record, is a Methodist ~niniq ter ;  $500.00 to her sister Nell Gay White, 
who lived in her home; and $500.00 to her niece, Lillie Vick, to enable 
her "to lmy thing that  she really nretl." Lillie Vick, according to the 
pleatling,;, has s i s  chilclren, wllile ,T. Samuel 1Xubl)ard lias no children. 
IIlorcovcr. if this te.tptris knew that  she did not l a v e  t l ~ e  testaluentary 
power to tli>po*e of the $:(00.00 in bo11d5 because t h ~ y  mere made payable 
to her and .1. Swm II\tbl);ird, but intcl~tled to give him the $6,000.00 in 
I~onds, it  ic rather .tr:ulpc a l ~ d  11nu.ui11 that  +he no111d have added "& on 
IIundred Dollars." to this vcrj  large a d  dispropoi.tionate bequilet. 

Fur thern~ore ,  1atr.r in 11cr I\ ill t l L  ,tatcnient appmrs,  "6 I want fifteen 
Ilundred dollar, in -avinq Bolltl. for flower* to the graves." Ordinarily 
where a definitc and certain de\-ibc or bequest is rnacle and some part  of 
111e same p r o p e i 8 t ~  ih disposell of in :i Ister part  of the will, the original 
t l c . ~  i,e or hecllie+t is onlg ~ e d ~ l c c d  to thfl extent neccwarg to conlply nit11 
ilie later prorjsion in the n i l l .  37 A \ ~ ~ i .  Jur. ,  MTill~, section 1128, p g i 2  
721, ~f srq. Rut. -inre thew i. .OIIIC un(.ertaintg or tlouht as to nhn t  h o d .  
the trstatr is  intcudcd to inciudr in the hequest to ;T. Samuel Hnbbard, 
the ronrt has the right to conaider the liiter beque.t or reference to sarings 
honds, on the quc-tion a- to nl:ctlic~r bl~v intei~(led to i 1 1 ~ 1 ~ d c  the $6.000.00 
in honds in her l q n c i t  to 1ii111. 
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I t  is unfortunate that  the court was not given any information as to 
the extent of the testatrix's estate. I t  was entitled to such information. 
Often the knowledge of the extent or character of a n  estate is helpful in 
asceraining the intent of the maker of the will. Herring v. Williams, 
supra; Ripl~y c. Armstrong, 159 N.C. 158, 74 S.E. 961 ; &lams c. Cowen, 
177 U.S. 471, 44 I,. Ed. 851; HhAe c. Hrrwkins, 98 U.S. 315, 25 L. Ed.  
130. 

The testatrix after making her bequests, exclusive of those in connec- 
tion with the disposition of the proceeds to be derived from the sale of 
her home, undertook to set up a trust consisting of the residue of her 
estate, for the purpose of giving certain children a business education a t  
a cost not to exceed $500.00 for each of such children. We concur with 
the ruling of the court below to the effect that  the attempt to establish 
this trust failed because of its indefiniteness or illegibility of the writing 
in connection therewith. Even so, it  is worthy of note that  a t  the time 
the testatrix executed her will she had no nieces or nephews under eight- 
een years of age but she did hare  twentytwo great-nieces and great- 
nephews seventeen pears of age or under, none of whom, in all probability, 
had finished high school and who might have become eligible for benefits 
under such trust had the testatrix used sufficient legible language to make 
her intent effective. However, the mere fact that she failed in her at- 
tempt to establish this trust, and also failed to make effective provisions 
for the establishment of the flower fund, does not prevent the considera- 
tion of these attempts on the question of her intent. 

I n  seeking to find and apply the intent of a testator, Stacy, C. J., said 
in Smith v. -lIears, 218 N.C. 193, 10 S.E. 2d 659: "It is this quest for 
the variant minds of tebtators, with no two situated exactly alike and the 
necessity of interpreting language according to the circumstances of its 
use, that  often results in close distinctions and renders the law of wills 
s7~i generis. Kichtrrdson 1 % .  C1wt.X.. s~iprcr;  ilIcIl;er 1 . .  ,lIcXinney, 154 N.C. 
393, 114 S.E. 399. Yet after saying this, me assiduously pursue the 
adjudicated cases for any glean1 of light that  may help us with the prob- 
lem in hand. Worthy ideas expressed elsewhere and on other occasions, 
like nuggets of truth when or Jrherever found, know no barriers of time 
or place. I t  is only the foggy horizon that  shuts them out." Surely the 
testatrix's attempt to set aside ('fifteen hundred dollars i n  saving Bonds 
for flowers to the graves," is more than a mere glean1 of light bearing on 
her intent obtained from other adjudicated cases. We think it clearly 
indicates that  she did not i n t ~ n d  to bequeath the $6,000.00 in bonds to 
J. Samuel Hubbard. 

Notwithstanding all the fa& and circumstances revealed by the record, 
the appellant seriously contend- that the testatrix not only intended to 
bequeath to him :ill her hond-, totxlinp $6.300.00 a i d  $lfl0.00 in cash. 
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plus $200.00 froin the proceeds to be deriveti from the sale of her home, 
but that  she did qo in plain and unambiguous language. We do not 
concur in this view. 

As the authorities cited herein point out, in construing a will thr. lan- 
guage used in a single sentence, clause, or phrase, will not be permitted 
to control as against the evident inteut gathered f iom the entire instru- 
ment. A will is iivt to be construed per  lwrcell tr ,  but in its entirety. 57 
-1m. Jur. ,  Ril ls ,  section 1137, p a p  $35, c i  spy. 

I n  our opinion when the will of tlie testatrix is considered in its 
entirety, i t  does not reveal an  intent to give to J .  Samuel Hubbard ap- 
proximately twelve times as ~ n u c h  as she gar?  to any of tlie other objects 
of her bounty exclusive of those atlministering licr estate, and from six to 
ten times as much a5 she gare  to each one of thrvn. We think the pro- 
 isi ions of tlie will support the ruling of' the court b11low to the effect that  
the testatrix intended to give to J. Samuel IIubbard the $300.00 in bonds 
which she kept i n  a separate envelope, and $100 00 i n  cash, plus the 
amount bequeathed to him from the procretls to be derived from the sale 
of her home. 

The judgnient of the coi~r t  below is 
Affirmed. 

ERVIN, J., dissenting: TTliile she dnelt  among the living, the testatrix 
purchased three United Stat(+ Sarinqs Bond-. Scrieq D. of the value of 
$100.00 cadi, ~ ~ l i i c l i  n r r e  payable to 11erq~lf or licr ncphen- Sani IInbbard, 
and six United States Saringa Bontls, Series D. of the ralue of $1,000.00 
each, mhirh were p a p \ ~ l c  to herself alone. Slit. plawtl tlicx three $100.00 
honcls in an  unmarked envelope. She put the A $1,000.00 bonds in an- 
other envelope bearing her nanic and the notation "1 ersonal aecoulit." 

The testatrix had tlie lcgal power to tlicposc of tl c six $1,00O.Oo bonds 
Lp will. I t  waq othermikc nit11 rccpect to  tlic tlirec $100.00 bond.. Under 
the applicable Federal rc>gdations, the coniplt~tc~ titlc to the t h e  $100.00 
l~onds autonlaticall,~ pa-secl to Sani Hnbbaril by ,ight of "urvivorship 
when the testatrix predeceased liirn xithout liaring c:r4ied tlicni. 

When she executed her n i l ] ,  the testatrix made t n  o references to bonds. 
The first appears in ljnes 20 and 21, and ic e o u c l ~ d  in tlii- language: 
"Sam TInbhard is to ha re  the bonds & on I l n n d r d  l)ollar~." The second 
appears i11 lines 53 and 5 !, and is exprc~ssed i11 thi i  r a y :  "I w m t  fifteen 
hundred dollars in S a ~ i n g s  Cond. for ilov-ers for the grave.." The mill 
does not contain a residuary clause. 7'1ie United States Saving; Ronds 
were found in their cnclocing ei irelopc~ after the death of the testatrix, 
who did not hare  any claim to any other bonds. 

The appeal raises tliiq iolitary quc.tion for decision : Did the teqtatris 
bequcntli the six $1.000.00 honds to &an1 I%ubbard? 
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We must look to the will for the answer to this question. "In con- 
struing a will, the court seeks to ascertain and carry into effect the ex- 
pressed intent of the testator, i.e., the intention which the will itself, either 
explicitly or implicitly, declares. Where the language employed by the 
testator is plain and its import is obvious, the judicial chore is light work; 
for, in such event, the words of the testator must be taken to mean exactly 
what they say. Eu t  where the language in the will does not clearly ex- 
press the testator's purpose, or when his intention is obscure because of 
the use of inconsistent clauses or words, the court finds itself confronted 
by a perplexing task. I n  such case, the ccurt calls to its aid more or less 
arbitrary canons or rules of testamentary construction designed by the 
law to resolve any doubts in the language of the testator in favor of inter- 
pretations which the law deems desirable." Elmore ?;. Austin, 232 K.C. 
13, 59 S.E. 2d 205. 

The attorneys for all the parties and the majority of this Court accept 
as valid the determination of the presiding judge that  the words "I want 
fifteen hundred dollars in Savings Bonds for flowers to the graves7' are 
meaningless and roicl. I have no quarrel with this holding. 

With the second testamentary reference to bonds thus removed, there 
is virtually no room left for construction. This is t rue because the testa- 
tr ix has expressed in plain language of obvious import her unmistakable 
intention to bequeath to Sam IIubbard the bonds over which she had the 
power of testamentary disposition. 

T o  be sure, i t  may be argued that  the broad and unrestricted words 
'(Sam Hubbard is to have the bonds" are susceptible of these two con- 
structions: First, the testatrix intended to give Sam Hubbard all "the 
bonds," that  is to say, the three $100.00 bonds as well as the six $1,000.00 
bonds; Second, the testatrix intended to give Sam Hubbard "the bonds" 
over which she had the power of testamentary disposition, that  is to say, 
the six $1,000.00 bonds. H e r  action in segregating the bonds and label- 
ing the envelope containing the six $1,000.00 bonds as her "personal 
account" indicates that  she knew the legal powers she had in reference 
to the bonds and lends support to  the second of these constructions. T o  
belabor this point, however, on this phase of the appeal would be as 
absurd an  undertaking as to debate the medieval query "how many angels 
can dance on the point of a very fine needle without jostling each other." 
Since the testatrix was without legal power to  dispose of the three $100.00 
bonds by will, Sam Hubbard would receive exactly the same legacy, i.e., 
the six $1,000.00 bonds, under either construction. Benton ?;. Alexander, 
224 X.C. 800, 32 S.E. 2d 5ql, 1.56 _\.L.R. 814. 

Fo r  these reasons. this Court ought to make this determination: When 
the testatrix said "Sam Hubbard is to have the bonds & on Hundred 
Dollars." she g a w  him the six $1,000.00 bonds and $100.00. 
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N y  brcdiren disagree. They adjudge that  when the testatrix said 
"Sani Hubbard is to have the boiicls S: on Hundrcd I)ollarr," she gave him 
$100.00, but no bonds. They adjutlge, moreover. that the testatrix died 
intc;tate a s  to thew b o n d  in spite of her 11ositirc declaration that  "Sani 
IIubbard is to haye the bond<." 

r .  lllese adjudications rest un a premiqe, wllich cannot be harmonized 
vit l i  the language of the will or the facts tlehorr that  instrument, and a 
conclu-ion 15 hich cannot be reconciled with the liw. 

This is thc preiniqe: Tl'hen the wordz "Ham Hubbard is to have the 
bonrls" are read in the light of other provisions of lhe v i l l  and "the fact 
that  tectatris hela a t  her death two sets of  bond^, ' it  appears that  the 
testatrix was ignorant of the tliffermce in the state of her titles to the two 
.ets of bonds and believed that  :he had full legal pol\er  to dibposc~ of both 
iets of bonds by vill.  -1s a consecjucncc, the wor(1.s "Sam IInhbard is to 
liave tlie bondb" are so ambiguous as to be silsceptible of thew two con- 
structions : F i m f ,  the twtatr ix intended to give Sam Hubbard the three 
$100.00 bonds a d  no otl~erb;  seronrl, the testatrix intended to give Sarn 
Hubbard tlie six $1,000.00 bontls and no others. This ambiguity must bc 
removed by constsuctioli. 

This is the conclusion : Kllen  the words "Sam Hubbard is to have the 
bonds" are construed in the light of other provision,, of the \\ill and "the 
fact that  testatrix held a t  her deatli two sets of bonds," i t  appears that  it 
naq the intention of tlw tc>-tatrix to  g in> Sam Hubhart1 the three $100.00 
bond2 wllich she could not give and to ~vi t l~hold  frorn him the s i s  $1,000.00 
bonds ~t-hich she could give. Since t2w testatrix h i d  no legal poTver to 
hequeath tlte t h e e  $100.00 bonds, thc testanit~ntarg L)ro\-isiou "Sam I Inh-  
hard i- to have the bo:ul." no rncw legal significance than tllc whis- 
tling of the wind through the n illon s. ,\nd hinw the will contains no 
reciduary clause, the testatrix died intestat? as to tllr bonds in contrm rrsy. 

Every jot and every tittle in the reasoning of nly lwethren rests in final 
analysis on tlicir notion that the teqtatrix n a s  ignoi-ant of the difference 
in the state of her titles to the two ~ e t s  of bonds and belieyed that  she had 
full legal power to dispose of both sets of bonds by will. Their dccision 
~ r o u l d  be without T-alidity even if s u p p r t  for thic notion could 1x2 found 
in "provisions of the will and the fact that  testatlix l~clcl a t  her death 
two sets of bonds." I f  the testatris inc.orporated the wordq "Sam Hub- 
hard is to liare the bonds" in  her will in the belief t h a t  she had full legal 
power to diqpose of both .ets of bonds hy will, the tonclu~ion is inescap- 
able and unassailable that  she intended to qive Sam Huhhard both set, of 
bonds and her mill W:IS effrctilal to transfer to him the six $1,000.00 bonds 
over which she had the power of te+unrll tary dispo:ition. The supposed 
ignorance and the supposcd belief of the testatrix do not afford an  iota 
of support for the idea that  she intended to divorce one set of bonds from 
the other. 
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The basic notion of my brethren and the rea3oning based on i t  are 
in irreconcilable conflirt with the prebunlption that  the testatrix knew 
her own titles and the po~vcrs -he had in reference to the property held by 
her. Ir'zrnlc c. Eg,glesfon, 92 111. 515, 31  R. 136;  He M c S u l f a .  168 
Wash. 207, 1 2  P. 2d 389 ; 57 .h~. Jnr. ,  Wills, section 1163. lliy brethren 
do not ipecify anytliing in "the fact that  testatrix held a t  her death two 
sets of bonds" having any logical tendellcy to rebut this presumption or 
to bustain their poiition. I reqwctfully -ubmit that they cannot do so. 
mThen she segregated the bond?, noted on one envelope that its contents 
belongcd to her "1)ervmil accomit," a n J  refrained from making any com- 
parable notation oli the othcr r ~ i v ~ l o p e ,  the te*tntrix denlon.trated that 
she knew the differc>nct. in the state of her titlrs to the two sets of bond. 
and that <he k n e r  hcr power of testamentary disposition was limited to 
the six $1,000.00 bonds b'longing to her "personal account." 

N y  brethren assign two reasons for their assertions that  their prelilise 
and their conclusion find support in provisions of the will. The first is 
that  Sam Hubbard would receive a "very large and disproportionate 
bequest" if the testatrix's words "Sam Hubbard is to have the bonds" are 
construed to give him the bonds wl-hich she had the legal power to bequeath 
to him. This reason is wholly unsatisfying. I t  rests on conjecture. As  
the majority opinion point3 out, "the court was not given any information 
as to the extent of the testatrix's estate." The first reason would be desti- 
tute of validity, howercr, even if it  were based on fact. Since the law 
permitted her to do with lier o n n  as she pleased, the testatrix had an 
absolute legal right to make Sam IIubbard a "rery large and dispropor- 
tionate bequest." The will negates any theory that the testatrix had the 
intention to distribute her prope! ty among the natural object5 of lier 
bounty 1%-it11 any substantial degree of equality. She gare  various person< 
w r y i n g  gifts of varying values. She cut off her brothers with $5.00 
apiece. She disinherited borne of the natural  objects of her bounty alto- 
gether. I fear that  the first reason ic siinply symptomatic of the uncon- 
scious succumbing of the majority of the court to a temptation ~vhich  lies 
in constant wait for judges---the temptation to make for a decedent in 
the name of construction a ~v i l l  which the judge- deem to be more equi- 
table than the ~v i l l  the decedent has niade for himself. 

The second reason ad~.anced by my brethren for their ashertion that 
their premise and tlieir conclusion find support in the provisions of the 
will is bottomed 011 thiq second reference to the bonds: "I want fifteen 
hundred dollars in Sarinps Bonds for flowers to the grares." The prehid- 
ing judge held theqe ~ r o r d s  void for vagueness, and niy brethren affirm 
this holding. Yet they declare theqe meaningless words clearly indicate 
that  the testatrix did not illie~ld to bequeath the six $1,000.00 bonds to 
Sam Hubbard. 1 am unable to gire assent to this reason. T h e n  she 
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inserted these words in her mill, the testatrix merely exercised the privi- 
lege of changing her mind, and attempted to withdraw from her prior 
bequest to Sanl Hubbard '(fifteen hundred dollars in Savings Bonds for 
flouers to the graves." And this is precisely what she would have done if 
she had expressed her apparent purpose in  words of legal validity. 57 
Am. Jur., Wills, section 1128. My  brethren do not reveal any reason 
why the law should give to void words a power nllich i t  denies to valid 
ones. I can think of none. Consequently I favcr abiding by this well 
settled doctrine of the law of wills : "A clear gift by an  earlier provision 
will not be modified or qualified by a later obscure or ambiguous provi- 
sion." 69 C.J., Wills, section 1158. 

F o r  the reasons given, the premise arid the col~olusion of my  brethren 
cannot be harmonized with the language of the 11411 or the facts dehors 
that  instrument. 

When the premise of the majority is reduced to ultimate terms, i t  comes 
to this : The words "Sam Hubbard is to have the bonds" are so ambiguous 
as to be susceptible of these two constructions: First, the testatrix in- 
tended to  give Sam Hubbard the three $100.00 bonds, ancl no others; 
second, the testatrix intended to give Sam Hubbard the six $1,000.00 
bonds, and no others. 

The conclusion that  the testatrix intended to  give Sam Hubbard the 
three $100.00 bonds she could not give and to withhold from him the six 
$1,000.00 bonds she could give cannot be reconciled with this premise. 
This is true because the conclusion runs counter tc, the canons or rules of 
testamentary construction which an ambiguity of the nature alleged calls 
into play. 

These canons or rules are as follows : 
1. The presumption is that  the testator intended to dispose of property 

which the law permitted him to dispose of by will. Bani .  r 9 .  Jl isenheimer,  
211 N.C. 519, 191 S.E. 14, 110 ,LL.R. 1310; Gano v. CAruo, 239 Ill.  539, 
88 N.E. 146, 22 I,.R.A. (N.S.) 460; Collins v. C'apps, 235 111. 560, 85 
N.E. 934, 126 Llm. S. R. 232; Wil7,ison v. TTiilX.iso~~, 130 Kan. 424, 286 P. 
252; Hood a. -4'icol, 236 Ky. 779, 34 S.W. 2d 429; Lnne  1 1 .  (;as' i ldmr . ,  
223 liy. 448, 3 S.W. 2d 1076; Lasn fer  I ? .  Cumberland C o d  Cory.,  26 
Tenn. App. 277, 171 S.W. 2d 407; O f t e n h o m e  v. Paysinger (Tex. Civ. 
App.), 214 S.W. 2d 714; Edtis  v .  E d d s  (Tex. Civ. App.), 282 S.W. 638; 
I n  re  J l c S u l t a ' s  Estate ,  supra;  57 Am. Jur., Wills, section 1163 ; 69 C.J., 
Wills, section 1376. The rcx\-erse is also true. The presumption is that  
the testator did not intend to dispose of property over which he had no 
power of testamentary disposition. Con- v. George (Tex. Civ. App.), 184 
S.W. 326; Waggoner  v. ll'nggoner, 1 3 1  Va. 325, 68 S.E. 990, 30 L.R.A. 
(N.S.) 644; 54 Am. Jur. ,  Wills, section 1163; 69 C.J., Wills, section 
1376. -1s a consequence, a will is not to he giver1 the construction that  
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the testator intended to dispose of property not devisable or bequeathable 
by him, unless its language is fair ly susceptible of no other construction. 
Bank v. illisenheimer, w p r a ;  Aoorl 2'. Xicol ,  supra; Long v .  Long (Tex. 
Cir .  App.), 252 S.W. 2d 235; Offenhouse v. Paysinger, supra; Ford v. 
Bnchman (Tex. Civ. App.), 203 S.W. 2d 630; Cheafham v. X a n n  (Tex. 
Cir .  App.), 133 S . T .  2d 264; Sailer 1 ' .  Fwrche (Tex. Civ. App.), 22 S.W. 
2d 106.5. 

2. JThen a person dies testate, it will be presumed that  he intended to 
dispose of all his property by his will, and that  he did so dispose of it. 
As a con\equence, any construction of a will which will result in partial 
intestacy is to be aroidecl, unless the language of the will compels it. 
drzs f , .onq  v. =Irmsfl.ong, 235 S . C .  733, 71 S.E. 2d 119 ; Trus t  CO. 21. 

TT'addell. 234 N.C. 454, 67 S.E. 2d 651: Renn  v. Will iams,  233 N.C. 490, 
64 S.E. 2d 437; . J O ~ P S  2'. .Jones, 227 N.C. 424, 42 S.E. 2d 620; F e ~ g u s o n  
v. Ferguson, 225 N.C. 075. 35 S.E. 2d 231; Tlolland v. S m i f h ,  224 X.C. 
255, 29 S.E. 2d 888; McTl'illianzs 2'. XeTfTilliams, 223 N.C. 857, 26 S.E. 
2d 901 ; Jiorris v. Waygone,., 209 S . C .  183, 183 S.E. 353; Case v. Biber- 
s fein,  207 S.C. 514, 177 S.E. 802: J lcIver  v .  XcKinney ,  184 X.C. 393, 
114 S.E. 399; Faison v. Jlitldleton. 171 N.C. 170, 88 S.E.  141, Ann. Cas. 
1917E, 72 ; Ireland I * .  Foz~st ,  56 N.C. 498; Fozist o. Ireland, 46 N.C. 184; 
Boyd z 9 .  Latham, 44 N.C. 365 ; Reez*cs v. Reeves, 16 S . C .  386. 

3. Every part  of a d l  is to be considered ill its construction, and none 
of its ~vords are to be cast aside as idle jargon, if any meaning can be put 
upon them. TIollnnd u. Atnitlz, supra; Tl'illianzs a. Rand,  223 S . C .  734. 
2S S.E. Sd 247; Lee 1 % .  Lee, 216 N.C. 349, 4 S.E. 2d 880; Edens 2'. TTil- 
liams, 7 N.C. 27. To thiq end, clauses susceptible of inconsistent con- 
structioni are to be reconciled, if this may fair ly be done. 1-oncannon a. 
Iludson Belk Co., 236 N.C. 709, 7J S.E. 2d 875; Bank c.  Bmwley ,  231 
N.C. 687, 58 S.E. 2d 706; Tlo l la~~ t l  Y. Smi th ,  supra; Tl'illiams 1 . .  Rand ,  
323 S . C .  734, 28 S.E. "1 247; I? i chcr~ l son  v .  Clzcek, 212 S . C .  510, 103 
S.E. 705; TTTestfeldt 2%. Re!jnnlrls, 101 S . C .  802, 133 S.E. 168. 

My brethren coiiclude that the teqtatrix intended to dispose of the three 
bonds not bequeathable by her and to die intestate as to the six bonds over 
which she had the power of testn~nentary disposition, although the lan- 
guage of her will is certainly ~usceptible of contrary interpretations. They 
cast aside as idle jargon the testztrix's JT-ords "Sam Hubbard is to have 
the bonds," although this meaning can he put on those ~ o r d s  : The testa- 
tr ix intended to g i ~ e  Sam IIubbard the bonds which the law permitted 
her to diqpose of by her will. 

BARZ;IIII.L, C. J., and TT ' r rno~m,  J., concur in dissent. 
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BOBHITT, J., concurring : Without elaboration the following consid- 
erations convince me that  the intent of the testatrix is rightly deternlined 
in the tiecision of the Court. 

1. The prorisions for Sanl Ilubbartl: "S: Sanl IIubbard is to have the 
Bonds & on Hundred 1)ollars." ZIere, it  mill be noted, she does not refer 
to "all the bonds7' or "my bonds." I n  nly opinion, "the Bonds7' refers to 
the bonds wit11 wliich "Sanl Hubbard" i,i identifiec~, namely, the bonds in 
her possession, prehurnably purchaqed l ~ y  her, made out to "Mrs. Chriqtian 
G.  P a t e  or Mr. J. Sam Hubbard." (Emphasis added.) 

2. The context: I quote only the provisions inmediately preceding and 
immediately following: ". . . Mary Archer is to have. 2. hundred. in 
cash. & Sam Hubbard is to hare  the Bonds 6: on Hundred Dollars & Ni ta  
11. Davis is to h a w  2. hundred dollars, in cash. & . . ." There is nothing 
lirre to suggest that Sam Hubbard is to be the u i e f  beneficiary of the 
estate. The  inference I draw is that  these beneficiaries are being treated 
substantially on the same basis. 

3. The addition of the words: "& on Hundred Dollars." I t  seems to 
me altogether unreasonable to infer that the intent of the testatrix was 
to leave Sam IIubbard $6,000.00 of U. S. Bonds and add to a bequest of 
this value, "& on Hundred Dollars." 

4. The provision: "I want fifteen hundred dollars i n  Savings Bonds 
for flower. to the grave." W e  are not concerned with the validity of this 
provision. Rather, we are concerned solely with ascertaining the intent 
of the testatrix. I n  my view. she did not think she had disposed of bonds 
other than those with which Sam I Iu l~ba rd  was definitely identified. 

5. Thr  three $100.00 bonds made out to "Xrs. Christian G. Pa te  or 
X r .  J. Sam IIubbnrd" were kept in a separate envelope. The six 
$1,000.00 bonds made out to Mrs. Chrii t ian Gay Pa te  were in another 
envelope marked, "Mr.. . W. L. Pate,  personal ac,:ount." The two sets 
of bonds were qeparated phy&ally and ceparated in  hcr t l iought~.  Hav-  
ing purchased the three $100.00 bonds, having kept them in her possessioii, 
in a separate envelope, x i t h  no deli1 ery of these bonds in her lifetime, it 
seems clear to me that  tliece mere the bonds intended for Sam Hubbard 
when she made provision for him : "8: Sam IIubbard is to h a w  the Bonds 
& on IIuiidred Dollars." True, resolving a quesiion long mooted, this 
Court held in E r ~ ' i n  1'. C o t ~ n ,  and Bank 1 . .  Frederic.Xacitt, 225 S .C .  267, 
34 S.E. 2cl 402. that the Stvte law othervise applicable to  gifts infer  vivos 
was superseded by the Federal Statutes and reguli~tions concerning such 
bonds and that  the alternate payee, w e n  though no delivery had been 
made during the lifetime of the purcliarcr, was entitled thereto. Even so, 
the State lam prevails to the extent that such bonds are a part  of the 
decedent purchaser's estate for inheritniice tax purposes. 1T7atliins v. 
Sliau~, C o t r ~ ~ .  of R v e n u c ,  224 S.C. 96, 65 S.E. 2d 881. I t  seenis unrea- 
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sonable to  assume t h a t  Mrs. P a t e  was aware  of these refinement?. She  
had  not given the  three $100.00 bonds to  S a m  H u b b a r d  dur ing  her  life- 
time. She  thought  she v ~ a s  doing so by her  Will, albeit this result was 
actually accomplished by  operation of l a w  under  authori ty  of Ercin r. 
Conn, and Bank c. F ~ ~ d e r i c k s o n ,  supra. 

I n  short, m y  r iew is t h a t  the testatrix purchased the three $100.00 V. S. 
Bonds, had  them made  payable to herself o r  J. S a m  Hubbard ,  thereby 
earmark ing  these bonds f o r  h i m  and ident ifying h i m  wi th  them, and  t h a t  
she had  these bonds and  these only i n  mind  when she provided: "& Sani  
R u b b a r d  is t o  h a r p  t h e  Roads & 011 H u n d r e d  Dollars." (Emphas i s  
added.) 

KAY .JTdCI-IOSI<T o. L. R. WESSIL A X D  CURTIS GARMON. 

(Filed 5 May, 1954.) 

1. Automobilt=s § 24 jf3 d- 
I t  is competent for witnesses to testify from appearance that the truck 

n-hich they saw a t  the scene of the accidrnt was the same truclr, identified 
a s  belonging to defendant employer, which they saw short11 thereafter a t  
another place. 

2. Autonlobiles § 23 36 e- 
Testimony of witnesses identifying the truck which they saw a t  the 

scene of the accident as  the same truck identified a s  belonging to defend- 
ant  eniployer is sufficient to take the case to the jury on that question, 
defendant employer's evidence in conflict therewith being for the jury to 
resolve. 

3. Sanie- 
G.S. 20-71.1 does not adrct  the bllrden of proof but merely provides that 

proof of ownersliip of a truck inrolved in an accident establishes prinza 
fact? that the truclr was being operated hy an employee and that a t  the 
time the enlployee was actinq witl~in the scope of his employment. Such 
prima fncic' showing is snfficient to take the issue of respondcat s~cpevior 
to the jury, but tloes not coinpel ;7.n affirmxtive finding thereon. 

4. Evidence 8 7e- 
The establishinent of facts sufficient to give rise to a prima facie case 

merely takes the issue to the jury, and the credibility of clefendant's evi- 
dence in esplaiiation or rebuttal is also for their determination. 

5. Autoniobilrs S 24 jf3 f-Instruction on issue of respondeat superior held 
without error  under provisions of G.S.  2041.1. t 

Plaintiff offered eridencr that the truck involved in the accident beloneed 
to d~fendant  employer and also introduced in evidence the certificate of 
registration disclosing that license for the rehicle was issued to defendant 
ernployer as  the onwer. Defendant ernployer introduced evidence that the 
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operator of the truck was liis einplo~ee but that  a t  tlie time of the acciclmt 
the employee mas on a p u ~ e l y  personal mission and \\-as not acting within 
tlle scope of his employmr~nt. Held: Under the 1 rorisions of (: S. 20-71 1 
the court correc*tly charget1 the jtirj- thixt if the p1:lintiff had satisfied them 
b~ the greater neight of the eridence that tlefentlant employer \\as tlie 
owner of the tr~lcli  involred, the jury slioulil consider the qnestion of 
agency, and that if plaintiK had satisfied them by I he greater weight of the 
evidence that  the operator of the truck was then and there driving it  a s  
a n  employee or a g m t  of defendant elnploycr and was acting within the 
scope of his eniploymrat or azency, to answer the issue in tlie affirmative, 
but tliat if 1)lwintitf liatl not so  \,~tishetl them, to answer the issue in the 
nt.c:~tixe 111 adtlition. tllr conrt c l~ i i rg t~ l  lwremptorily t11,lt if thc jlwy 
belieretl ilrfentlnnt's e\ idei~cc to ;m\\\.rl. the i<sue, no 

6. Automobiles 5 2.3 36 d- 
In  an actiori beelci~~g to hold the ouner of a ~el i ic le  liable under the 

doctrine of ~ ~ u p o t t d r ~ r t  s ic l~o ' ior  i t  is competent tor plaintiff to introduce 
in evidence tlle certificate of registration from thc, Motor Vehicles Depart- 
ment indicating that license for the vehicle was issued to the employer. 

5. Husband and Wife § 10- 
In  the wife's action to recover for l~ersonal injuries, the adluission of 

evidence us to l~ospital bills paid by the hnsbard cannot be prejudicial 
when the 11usb:md wonld be estoppetl to recorer these items of cl;~inxgr in 
a separate action. 

8. Appeal and Error § 88f- 
Upon an issue relating solely to wh'tl~cr a trnclc involved in ;in accident 

was owned by defendant en~yloyer, the liability of the employer under the 
doctrine of r e s p o n d c a t  s u p o i o r  being presented under a subsequent issue, 
a n  instruction that the issue presented a question of fact and tlint "There 
is no law involred in that qnestion." 11(11r7: Not prejutlicial \vl~c~n consitl- 
erecl in contest. 

8. Same- 
Inadvertence of the court in referring to the truck in question as  a 

"panel" trtlcli when in fact the truck was a picktp t~uclr ,  h e l d ,  not preju- 
clicinl, i t  being apparent that tlle jury was not misled and there being no 
request by counsel a t  the time that tlle inadvert~nce be corrected. 

10. Trial § 2212- 
Contradictions :xnd disrrepar~cies in the evidence a re  for the jury to 

resolw, largely on the basis of credibility of tlie witnesses. 

11. Appeal and Error § 1- 
The Supreme Court on appeal is limited to consideration of errors of 

law in the court below. 

R . ~ S H I L L ,  C. J.. concurring. 
Wisnossc aAd l ' . i~c~c~~t ,  JJ., join i11 corlctirri~ig opinion. 

APPEAL by dcfenda~its from U'hi!mire, Special  Jzrdg~,  3 October, 1953, 
Extra  Civil Term, of I ~ I E c I ~ I ~ E s ~ u R ~ : .  
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Actioa to recorer damage. for personal injuries. 
Plaintiff alleged that  on 16 June,  1951, about 7 :45 p.m., she was riding 

in an  autonlobile (Studebaker) operated by Andrew Jyachosky, her hus- 
band, traveling east on Highway #74 en route from Charlotte, via Monroe, 
to Wadesboro; that they were meeting a Ford automobile; that  a red 
Dodge pick-up truck, traveling wed, suddenly and negligently pulled out 
from behind the Ford, right in front of the car in which plaintiff mas 
riding and in its lane of travel; and that  the car i n  which plaintiff mas 
riding was forced off the high~vay and collided with a parked car on the 
shoulder of the highwap, throx~ing plaintiff from the car onto the pave- 
ment, uneonsciou~ and seriously injured. Evidence offered by plaintiff 
tended to establish these allegations. 

Plaintiff alleged further that the red Dodge pick-up was owned by 
defendant L. R .  Wensil and was operated by defendant Curtis Garmon, 
who, upon the occasion, was an elnployee of defendant Wensil, then and 
there acting within the scope of his enlployment. Defendants, answering, 
denied these allegations. 

Defendants, answering, denied all allegations of the complaint, except 
those relating to  residence of the parties and the allegation that  the de- 
fendant Wensil was engaged in the plumbing and heating business under 
the trade name of L. K. Wensil Company and that  the defendant Garmon 
during the period in question was in the employ of the defendant Wensil. 

Testimony offered by plaintiff included the following: 
Pau l  P. Ward, a State ITighway Patrolman stationed in Union County, 

testified that he arrived a t  the scene of injury, some 3-355 miles west of 
Monroe, about S :10 p.m.: thet he put out a call for a red Dodge pick-up 
truck that had some appliance, either a refrigerator or a stove, on the 
back of i t ;  that  some 45 minutes later, in response to a call, he went to 
Matthews, in Xecklenburg C'ounty, some 10 or 11 miles west of the scene 
of injury, saw A. E. Pierce, a State Highway Patrolman who had ar- 
rested defendant Garmon; that  he took defendant Garmon to the Police 
Station in Monroe; that he also took into his possession a red Dodge 
pick-up, which had a store on the back of it and had attached a North 
Carolina license plate for 1951 bearing the number 841-730; and that  he 
had sonw one drive this truck to the Police Station in Monroe where it 
remained until some time the next morning. 

,I. E .  Pierce, a State Ilighmay Patrolman stationed in Mecklenburg 
County, testified that  he arrested defendant Garmon a t  Lemmons Service 
Station in Natthews; that he hat1 in his possession a 1940 red Dodge 
pick-up truck, with a store, white with black trimmings, and also some 
scattered plumbing fixtures and fittings, in the truck bed; that  he held 
defendant Garmon and the truck until Patrolman Ward came; and that 
defendailt Garmoil and the truck were turned orer to Ward. 
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Plaintiff 's witnesses Jyachosky, Garland, Mill7, Prcs-son and Moore, 
and defendants' mitnesws Plyler, Ilaker and Howie. gave testimony tend- 
ing to show the make, model, color, ~ ~ ~ a r k i n p q  and other indiciir of the 
truck observed by then1 upon the occasioil of plaintiff's injury. 

Plaintiff's witnc~se, TTard and Piercr, and d t fe~idant  Garinoil gare  
trstiinony tending to show identifying l t ~ d i c i n  of the truck defendant 
Garmon had when arrested in Matthews. 

Plaintiff's witnesses Jyachosky and Garland gave testimony tending to 
&ow the appearance of the red Ilodge pick-up they saw a t  thc Police 
Station in Monroe. 

While different i i ~ f r r m c ~ s  may be dra\rn therefrom, none of the wit- 
ilesaes inentiorled, 50 f a r  as the erideiice discloses, noticed the nuir~ber 
"10" on the pick-up truck observed bg then1 on 16 Junc ,  1951. 

Andrew Jyachobky testified he saw the red Dodge pick-up, with the 
appliance in the t r w k  bed and a white emblem on tlie door, a t  the Police 
Station in M o n r o ~ .  01c r  objection by defendant$,, he tebtified on direct 
examination as follows : 

"Q. Did the tnwk nliich you obserred a t  the Police Station hare  any 
markingb on it ? 
"A. yes, sir, it had a white emhlem on the door. 
"Q. N r .  Jyachosky, can you state ullether tlw truck which you ob- 

vrved a t  the Police Station on the night following the accident was tlie 
.ame truck which you hare  testified ran o n  off the road?  

"A. Yes, sir, I'd say it was the bame truck." 
0:1 cross-exanlination by coun~e l  for defendant Garmon, llr testified 

that his identification \ \as based upon hi* obwrra ion of the rcd pick-up 
truck in the glance he had of it as it nay pnz.ing 01, his left. 

Torn Garland tcstified that he was standing: a t  Ill oore7s Body and Pa iu t  
Shop, some 50 feet iiortli of the l~ ighn  ay, when he heard tires squeal and 
a crash;  that  he r an  out to the road, getting there nhi le  the Studebaker 
( the car in which plaintiff was r id ing)  as still in n~o t ion ;  that he saw a 
red pick-up truck, the paint "aged with the truck," with some nanie over 
the rear glass, arid in the truck bed 11-as a white appliance of m ~ i e  kind;  
th:~t  it v-nq not at Sn~i t l i ' i  t o r e  and fillinw station hut n n s  on the llighrray, 9 
"zigzagging up the road." in the "viciluty" of Smith's place, and con- 
tinued to travcl as long as he obscr~ed it. His estimate was that  the 
truck was froin one, to t u o  blocks away nhen he okserred it. Over ohjec- 
tioils by  defendant^, 11e testified on direct examination as follo~rs : 

"(2. Well, Mr. Garland, do you know I\ hether you hare  been the truck 
or no t?  

"A. I 'm satisfied I did, yes. 
"Q. VTherc did you see the t ruck?  
( C  -1. Can I tell the hour. approximately? 
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'(Q. Yes, sir, and the place. 
"-2. Retween '3 and 9 ofclock Sunday ~norning,  beside the police build- 

ing in Monroe." 
On cross-exan~inatioi~ by rounsel for defendant Wensil, he testified : 

"I'm positive it was the sanlc thing I saw Saturday afternoon. I was 
starting to say that  it was only my opinion, that's right. Well, to be 
specific, I will sap yes, that  it  wa; the truck." 

Over objection by defendants, plaintiff introduced in evidence a certifi- 
cate from the Director of Registration Djvision, S o r t h  Carolina Depart- 
nlent of Motor Vehicles, to the effect that  license number 841-730 was 
issued and assigned to I,. R. Wensil for  1951 for a 1940 Dodge truck 
bearing specified motor and serial nimbers. MTe note the following : 
"Defendant W e n d  objects became of the question of identity of the truck 
with the one that  caused the accident, not as to the form of the certificatr." 

Testimony offered by defei~dants included the following: 
Defendant Garinon teqtified that the truck of defendant MTend oper- 

xted by him on 16 June,  1951, was in no way inrolved. 
John I'lyler, Aaron Baker and Sallie Ilowie testified that  Plyler and 

Baker r e r e  seated in a car parked in front of the IIowie re~idencc, located 
some 50 yards north of Highway #74 and across the road from Smith's 
store and filling station; that Xiss Ho~vic  was standing beside the ca r ;  
that they saw the red Studebaker, t rawling east, pull off the highway to 
its right and heard the collision bet we el^ it  and a car parked on or near 
the shoulder near thr front of the S t r a n n  house, on the south side of the 
highway and a c r m  from Moore's Body and Pain t  Shop;  and that the 
only other vehicle preqent a t  or allout this time was a truck, traveling xe.t, 
which appeared to be traveling in the middle of the road and then pulled 
towards it; left in front of the Studebaker and then entered the premises 
of Smith's store and filling qtation and stopped there for a few seconds 
before d r i ~ i n g  OII west towards Charlotte. 

Defendant T\'ensil testified that  he operated his plumbing and heati i~g 
business out of Concord; that  in June,  1051, he had the "riglit good 4zed 
job" at I<in$ton, where Garmon was employed; that  about a week or ten 
days after 16 June,  1951, he m-as advised uf the accident; that  he inresti- 
gated and found that  defendant Garmon had his truck #10 that week-end; 
that his trucks were numbered, the respectire number being painted on 
each truck;  and that, upon learning of the accident and ascertaining the 
truck defendant Garmon had 16 June,  1951, l-ic took this truck ( # l o )  to 
the scene of injury, and located John Plyler and Aaron Baker. Plyler 
and Baker testified that  the truck he qho~vcd them v a s  not the truck they 
saw a t  Smith's store and filling station shortly after plaintiff mas injured. 
Photographs Jvere made of this truck (if lo) .  Plyler and Baker testified 
that  the truclr they had ceen on 16 J n w ,  1951, was not the truck shonn 
in the photographs. 
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H. E. Howell testified that  he was in charge of the Wensil trucks, a t  
the Wensil place of business in Concord; that  he did not learn of the 
accident until around 4 July,  1951 ; that 11e then ,jssisted ill identifying 
the truck defendant Garmon liad on 16 June, 19L1; that  he knew thiq 
truck mas #10, because he "issued that  truck to him '; that  he liad painted 
this truck about three weeks before Iti June,  1951 ; that  the signs on i t  
were complete, not painted but pasted ou and shellacked; and the number 
''10" was painted thereon. 

The photographs, defendants' exhibit9 8 ,  9, 10 and 11, show a truck of 
clean appearance, with the number "10" appearin@. promiiiently thereon, 
and with very plain markingq on the side, "Onc Stop Home Utility 
Service," and "L. R. TS'ensil Co. Plumbing, Elwtrical, Sheet Metal, 
Heating," "Concord, S. C.," and "Dial-2266," and on the bark of the 
cab, "L. R. Vensil  Co." I t  does not appear w l~en  thc photographs wcw 
made, but since a 1952 license tag is shown it ma> be assu~iied that t h y  
were made many months after  plaintiff"^ injury. 

Neither of the State Irigllway Patrolmen, nor ally other of plaintiff's 
witnesses, were questioned concerning these photographs. I t  does not 
appear who got the 1940 red Dodge pick-up from the Police Station in 
Monroe or any circunistances in connertion with it. removal therefrom. 

E. L. Riggins testified that  defendant Garmon lvas working with him 
on the W e l i d  job a t  Kinston; that  he had a truck on tha t  job for carry- 
ing materials around to different places, on the job, as needed; that  on 
15 J u n ~ ,  1951, he sent him to Concord to get more materials, mostly soil 
pipe fittings, giving him permission to spend thc night i n  Monroe on his 
way back; that  he had permission to go to ('oncord and Monroe, nornher~ 
else, and that  he (Riggins) n a s  familiar with '[Iighway #74 betmeen 
Nonroe and Charlotte, a distance of 26 miles. 

Defendant Garrnoli testified that  he was working as a plumber's helper 
on the TTTensil job a t  IGnston; that  on Friday, 15  June,  1951, he left 
Iiinston in Wensil's Dodge pick-up truck, driving to Monroe and spending 
the night there; that the man in charge (Sfr. Bill Riggins) told hini to 
"take tllc truck to see about your businws and bring the material hack"; 
that  his personal business  as to close out his apartment a t  Monroe, make 
provision for removal of his furniture, etc., with the idea of living in 
Iiinston while the job lasted; that  he drore to Concord the ~norn ing  of 
16  June, 19.51, arriving a t  Wensil's place there aoout 9 a.m., where the 
truck was washed; that  he got the niiiterials, consisting of pipe fittings, 
which hc mas to take back to Kinston, and also a ;mall s tow, suitable to 
be fitted in a trai ler;  and that  he got back to  Monroe about 4:00 p.m. 
H e  testified that  the truck he was driving was the TLTensil truck #10 shown 
in the photographs. 
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Defendant Garmon further testified that  about 7 :00 p.m., in Monroe, 
he decided to drive to Charlotte to see his uncle, who lived on North 
Davidson Street;  that  lie drove from Monroe to Charlotte on Highwax 
#f4, at  a speed of 35-40 miles per hour, meeting cars but passing none, 
arriving in Charlotte "a little after seven," "maybe 7 :30"; tha t  vhen  he 
got to  his uncle's home he found the door locked and no one there;  that 
he waited there 25 to 30 minutes, maybe longer, failed to see his uncle, 
drove out Davidson Street to Trade Street;  that, trareling east on Trade 
Street he came to the McDomell Street crossing mhere he saw Caritha 
Barrino, who lived in Xonroc and whom he knew, standing on the corner 
waiting for the Nonroe bus; that  he invited her to ride with h im;  that  
they left Charlotte on Highway #74 and did not stop until they reached 
Leinmons Service Statioii in Mat thc~ i  s, where he was arrested. 

Caritlia Narrino, ~ 1 1 0  was with defendant Garmon when he was ar-  
rested in Natthews, testified that  on 16  June,  1051, she came to Charlotte 
from Nonroe by bus; that  she spent most of her time in Charlotte win- 
dow-shopping; that she was a t  JlcDowell and Trade Streets, waiting for 
the Monroe bus, which she expected around 7 :55 to 8 :00 p.m. ; that  a t  
that  time she lived with her people in Ilonroe in the same apartment 
house with defendant Garmon; that  defendailt Garmon came along in 
the truck;  and that  she got in and rode with him out H i g h ~ ~ a y  #74 with- 
out stopping until they reached the place in Matthews mhere defendant 
Garmon was arrested. 

The issues upon which the case was submitted, and the jury's answers 
thereto, are as follows : 

"1. Did the motor vehicle of the defendant Wensil, and driven by the 
defendant Garmon, cause the vehicle in which the plaintiff was riding to 
leave the highway and collide with a third vehicle, resulting in injuries 
to the plaintiff, as alleged in the Complaint? 

"Answer : YES. 
"2. I f  so, was said collision and resulting injuries proximately caused 

by the negligence of the defendant Garmon, as alleged in  the Complaint? 
"Answer : 1 '~s .  
'(3. ,It the time of said collision, was the defendant Wensil's vehicle 

being driven and operated by the defendant Garmon as the agent of the 
defendant Wensil, for the defendant Wensil's benefit, and within the 
course and scope of the defendant Garinon's employment, as alleged in 
the Complaint ? 

'LAZnswer : YES. 
"4. What amount is the plaintiff entitled to recover of the defendants 

Wensil and Garmon 1 
"Answer : $18,000.00. 



224 I X  THE SUPHENVIE COURT. [240 

"5. What amount is the plaintii'f entitled to recover of the defendant 
Garmon ? 

"-4nswer : " 
The court signed judgment on the verdict again:,t both defendants and 

they appeal, assigning errors. 

ROBHITT, .J. The as+gments  of error upon vhich  appellants place 
great stresb challenge the sufficiency of the evidence to warrant  submis- 
sion to the jury  of the first and third issues. These assignments are 
directed to the rclfnsal of the court below to sustain their motions for judg- 
ment of nonsuit (AE 11, 12, 18 and 14)  and to its refusal to  direct a 
~ e r d i c t  in their favor on the first aiid third issues. ( A E  15, 16.) 

Plaintiff'< case rests principally upon evidence as to appearance of the 
truck involvd in causing hcr in jury;  evidence a. to the appearance of 
the t r w k  ill possession of G a r ~ n o n  at tho serricc. station in M a t t h e w  
when he was arrested and thereafter parked a t  the Police Station in  
Monroe: and evidence from two nitnesses who san the truck a t  the scene 
of injury and who identified the truck a t  the Police Station in  Monroe 
as being the .ame tmck. I t  was buffic4ent for subnlission to the jury on 
the que>tion as to wllether the truck operated by Garmon was the truck 
involved in caucing plaintiff's injury. I n  this connection, we note that  
the rule a& to the sufficiency of circumstantial e~ ic lwce  in criminal p r o w  
cution differ.. frorn that applicalde in civil actiolls. IIat Shops v. Ins .  
('o., 234 S . C .  69S, 68 S.E. 2d 824, and cases cited. 

While defenilantq assign as error (.!E 1, 4) the admission of the quoted 
testimony of .Tyachosky and Garland. they cite no authority in support 
of this rontrntion. The testimony is clearly competent. I t ?  credibility 
was for the jury. We have considerd all the e d e n c e ,  testimony and 
exhibit., carefully. Tt n-ould rc'rre no u*eful pnrpclse to set forth in detail 
the te.tiinony of ,Tpacl~osky and Garland or of the other witnes~es. Analy- 
.ic. thrreof only cnil)liaeizc~ the contlicti and contr,tdictions and brings ur 

to tlic conclniion tliat dccision on the crucial issws was dependent upon 
determination of thr  credibility of the witncsws. The testimony of 
Jyacho-k- and Garland. considered with the t e d m o n y  of Patrolmen 
Y a r d  and Pierce, fully juqtified submission of the first issue. 

Defentlnlit Tn'niqil f ~ u t l l e r  challenge. the sufficicwcy of the evidence to 
n-arrant inl)mii.ion to the jury on thc third iss le on the ground tliat 
defrndant Garinon, i n  any crent, wai on a personal mission and ~ v a s  not 
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operating the Wensil truck within the scope of his employment and in 
furtherance of his employer's business. 

I t  is t rue now, as it was when C'wrter c.  ,Ilotor Lines, 227 N.C. 193, 
41  S.E. 2d 586, was decided, that  plaintiff was required to  allege and 
establish that  the operator of the truck was an  agent or employee of the 
owner thereof and tha t  this relationship existed a t  the time and in respect 
of the very transaction out of which injury arose before the doctrine 
respondeat superior  applies. As to necweity for such pleading : Puvker  
v. l imlerzcood, 239 X.C. 308, 79 S.E. 2d 765 ; H a r t l e y  c. Smith, 239 K.C. 
170, 79 S.E. 2d 767. 

I n  Car ter  v. J f o t n r  Lines, supra ,  where plaintiff v a s  nonsuited, B u m -  
hill, <T. (now C. J.), after reviewing many decisions, pointed out that 
the well established rule in Sort11 Carolina required a plaintiff, after 
showing o~vnership of the truck a n d  the ~ m p l o y n e n t  of the operator by 
such owner, to  go further and offcr positive evidence that  the operator 
was about his emp1o;yer's businebs a t  the time and in respect of the very 
transaction out of which the in jurx  arose. This rule imposed a very diffi- 
cult and often insurmountable burden on an  injured plaintiff. (Cases 
cited by defendants are in a c c o d  uit l i  r a r f e r  1. .  X o t o r  I,in~s, supra ,  a l l  
arising prior to G.S. 20-71.1.) 

Thereafter, the General A l s ~ e n ~ b l y  enacted Ch. 491, Session L a m  of 
1961, entitled, Act T o  P r o v i t l ~  S e w  Rules of Eridence I n  Regard T o  
The Agency Of The Operator Of ,I ?vIotor Vehicle Involred I n  Any 
-iccident." This statute, now codified as G.S. 20-71.1, did not change the 
basic rule as to liability. I t  did establish a new rule of evidence, chang- 
ing radically the requirrrnents as to what the illjured plaintiff must s h o ~  
in evidence in order to have his case passed on by the jury. H a r t l e y  1 % .  

S m i t h ,  suprn;  P a r k r r  c. U n c l e w o o d ,  supm. 
Under G.S. 20-71.1, all now required for submission of the issue to the 

jury, is that  the injured party show ownership of the motor vehicle, which 
may be done pr ima  facie by proof that  the tnotor vehicle mas registered 
in the name of the perion sought to be charged, and if ownership is estah- 
lished this constitutes 2 w h a  facie e r i d e x e  that  "such motor vehicle was 
then being operated by and under the control of a person for whose con- 
duct the owner was legally responsible, for  the owner's benefit, and within 
the course and scope of his employment." H a r t l e y  v. Smith, supra.  

A candid appraisal prompts the observation that  i n  passing from the 
rule recognized in Car ter  v. M o t o r  Lines, supra ,  to  the rule prescribed by 
G.S. 20-71.1, the pendulum seems to have swung from one extreme to the 
other. F o r  under G.S. 20-71.1, p ~ o o f  of ownership alone takes the caLe 
to the jury. I t  is not required tha t  positive evidence be offered tha t  the 
operator was then and there acting as employee or agent within the scope 
of his employment or agency. Moreorer, i t  is not required tha t  positive 
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widence be offered that  the operator was an  employee or agent of the 
owner. 

E r idcnw oficretl \y dcfentlante  tend^ to show that  defendant Wensil 
was the owner of the 1940 1)odge pick-up truck ill defendant Garmon's 
posseshion in X a t t h m ~  on the occasion of his arrest. Plaintiff's eridence 
rends to show that X. C. liccnse plate attached thereto bore license num- 
her 8-11-730. Certificate of registration, offered by plaintiff, tends to 
slion. that  defendalit Wensil n a s  the owner in 19E11 of the 1940 Dodge 
pick-up for wliicli this licenee wa. i s su~d .  By virtue of G.S. 20-71.1, 
proof of \uell r~gictratioll :T:I, ~ o ~ ~ i p e t m i t  and co lstituted p r i m a  f a c i e  
evidence of ownership. Ihfenclants' a + p m e n t  of error 10)  to its 
admission in e d c i i c e  is 71 itllout ni(1rit. Ownersliip, if establikhed, under 
(3.8. 20-71.1. u a ~  11, i t t lcc f t r c i ~ ~  el iile~ice that tlir t r w k  was being operated 
by defendant Garmon a i  cml~loyee of tlrfeudant Vensi l  within the scope 
of his enil)loynlent. 

The trial judge iiibtructed the jury, in relati011 to the third issue, that 
if plaintiff satisfied the jury by  thp greater weight of the evidence that  
defendant MTen<il was tlle onner  of the truck involrecl in causing injury 
to plaintiff', thcn the jury would consider the question of agency; and upon 
consideratio~i thcrcof, tllp bimlen of proof rested upon plaintiff to satisfy 
tlie jury by the greater  wight of tlie e~ - ide lm that  tlle operator of defend- 
ant  TLTen>il'b truck 11-a; then and there operating it as eiiiployee or agent 
of defendant TTen~il and within the seol)e of his em~lloynlent or agency. 

n'lien plaintiff has offered eridence of facts suEc~ient to give rise to  a 
i ~ r i ~ n a  fclcie case, the ultimate issue is for the jury;  and when the defend- 
ant offers evidence, which, Sf accepted, nould eitxblish that he is not 
I t p l l ~  re>ponsil)le, the credibility of sllch cridence is for the jury. The 
-ignificance of 11 pr i~ntr fucie case has heen oft i~n t l iscuwd and authorities 
cited. I n s .  ( ' ( i .  1 % .  JJolors ,  I I ~ C . ,  a n t e ,  183. S 1  S.E. 2(1 416. The tr ial  
judge correctly *tated the lav in I-elation to the sipif icance of a p r i m a  
f v c  i e  c : ~ ;  ant1 a-sign~llerit, of error (,\I3 18, 19, 20) are without merit. 

True, the only pos i t i~  e eridcnce as to tlie relationship between defend- 
ant Garmon ant1 tlefe~idant Kensil  was offered by the tlcfendantq. Trhile 
t o  tlie effect tliirt tlcfcndant Garmon n as an  eniployw of defendant Wensil 
ill connection wit11 his businesh, tlefcildants' eridimce tended to show 
cluplicitly that on 1 G June,  1951, on the. liiglirray I)c'twecn Charlotte and 
Xonroc, ddelidalit Giirll~on was 011 a purely pe r~ona l  mission wliolly 
unrchted to his cmplqer ' s  busineah. I11 T'rat>is r .  r)~cclt.u~orth, 237 S . C .  
471, 7 5  S.E. dd 309. i t  w n q  held t l ~ t  proof of ownr,r,-hip of the tractor- 
trailel* wab p r i m a  fnc i r  el itlrnce that  the operator n a i  then and there 
acting as agent and within tlic scolie of such agency; tha t  motion of 11011- 
suit was properly orerrulrd, tllp isbne b c h g  for the ju ry ;  hut  a new trial 
Iraq orticred becan*e of thc failure of tlit. trial judge to give a pe rempto r~  
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instruction to the effect that  i t  would answer the issue of agency in the 
negative if it  found the facts to be as the defendants' evidence tended to 
show, namely, that  the operator was on a purely personal mission a t  the 
time of the collision. Correctly applying the law as stated in Tra.t.& 1.. 

Duckworth, supra, the trial judge instructed the jury as follows : 
"Now, the Court  charges you, as a matter of law, that if you believe 

the eridence of the defendants that  he mas sent from Kinston to Concord 
on business for the defendant Wcnsil, and that, having transacted the 
defendant Wensil's business, he was on his way back to Kinston, and had 
reached the town of Xonroe, and that, having reached Kinston-I mean 
Monroe-having reached Monroe on his TTay back to Kinston, he then 
turned and drove the truck from Monroe to Charlotte on business for his 
own, and not on business for the defendant Wensil, and in pursuit of some- 
thing entirely unrelated and disconnected with his employment, the Court 
charges you if you find those things to he true, it  ~ ~ o u l d  be your dwty to  
answer the third issxe So." 

I n  addition to the portion of the charge quoted above, the court restated 
the same proposition in other instructions. A careful reading of the 
charge gires the impression that  it n a s  made quite clear to the jury that 
if they believed the defendants' evidence relating to this icsue it was their 
duty to answer the third issuc. "No." Too, the trial judge repeatedly 
emphasized that  the burden of  roof on the issue rested and remained 011 

plaintiff throughout the trial to establish agency a t  the time and in 
respect of the very transaction out of which plaintiff's injury aro=e. The 
charge in  these respects was corlect and adequate. Indeed, considered 
in its entirety, we find therein no error of law prejudicial to the defend- 
ants. 

Defendants assign error (AE 2 )  to the admission in evidence of testi- 
mony by Andrew Jyachosky tending to show amounts paid by hinl to 
doctors, nurses, hospital, etc., i n  treatment of plaintiff, approximating 
$1,900.00. The bills and canceled checks were produced and checked by 
counsel for defendants. .Jyachosky's testimony is that  these payments 
were made from funds belonging to him and plaintiff, his wife, jointly. 
The total amount of these joint funds does not appear. S o r  is there evi- 
dence as to the respectire rights of the co-owners, as betv-een themselves. 
There is evidence that  plaintiff had been regularly employed as State 
Secretary for the Reserve Life Insurance Company since the latter part 
of 1946, and that  her salary had been $225.00 per month. TThether her 
interest in these joint funds exceeded the amounts paid therefrom does not 
appear. Ordinarily, such expenses are proper elements of damages in a 
wife's tort action. Flelmstetler u. Yowcr Po., 224 S . C .  821, 32 S.E. 2d 
611. I t  does not appear that  her husband's money ma. expended in dis- 
charge of these bills. I n  any event, under the circumstances disclosed 
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here, he would be estopped to recover in a separate ,letion for thew items 
of damage. Conscqileritly, no error prejudicial to  defendant^ is made 
to appear. 

Defendant. assign :IQ error (.\I? 16)  tlii* eseerpt from thc portion of 
the charge relating to the first issue. T o w ,  this issue presents a queqtion 
of fact. There is no law involved in that  question. T a s  i t  tlie antorno- 
bile of the defendant Wcnsil, or ~ v a w ' t  i t ?  The Court does not consider 
any useful purpose to he served bp revien-ing the tcstin~ony of thc wit- 
nesses." 

Tlie wr t l i ug  of thc firbt i.wc is kct out abore. 111 his instrnctioi~s, the 
tr ial  judge submitted it, not on questions of negligence, proximate cauw 
or agency, bwt solely on tht. quektion a3 to the idel~ti ty of the truck in- 
volved in  the incident causing  plaintiff"^ injury. The second issue -\?-as : 
"If so, wai: said collision and rcwlting injuries proximately caused by the 
negligenrr of the defendant Gammon, a, alleged in t112 Complaint?" Here  
the trial judgc, in a charge to which no exception lsas taken, instructed 
thp jury bearing upon the alleged negligence of tlie operator of the truck 
(Garmon) in forcbing the Jyachoiky car off the h i g h r a , ~  and causing i t  to 
collide wit11 the parkctl car. The trial jndge was certainly correct in 
stating that  the first i-UP prewntctl :I question of fact. Perhapi  his 
further statement, "Tlwrc is no law inrol\ ed in f h u t  question," was un- 
necessary and rather sweeping in it3 in~plicationq. However, considered 
in contest, we cannot conclude that  this 1.crnark was l~rejudicial to defenrl- 
ants. It is plain that the jury understood what they had to decide con- 
wrning the first issue. 

Ikfendants  asbig11 as error (AE 17)  this exccrpt from the portion of 
the charge relating to the third iswe : "Solr-, it  is alleged by the plaintiff 
:11d admittcd by the defendant that  a red Dodge panel trurk belonging 
to the defendant TTensil and chire11 by the defendant Garrtion was in the 
g~wera l  vicinity or sonuwhere along High~vay  74 bct~veen Charlotte and 
Monroe a t  the time plaintiff n a s  injured." KO objcdion was interposed 
to this statement when niade, nor a t  the closc of the charge when, in 
rcsponse to  tlie coul't's inquiry, ' ( A \ ~ l ~ t l i i ~ ~ g  further, gentlemen ?" counsel 
for defendant W e n d  o b s e r ~ d :  "I don't heliere anything that n ould be 
lit'lpful a t  this timr>. You did forgc! to  tell the jury that  the rourt ex- 
cured Mr. Funderburk (Garmon'q separate councel) for  having another 
:lppointmcnt." The reference to  a "panel" inrtead of a "pick-up" truck 
\va. an  obvious inadvertence. N o  one contended that a "panel" truck Tva. 
involved. ,111 the evidence tended to show that  Garmon trareled on 
TI ighway #74 between 7 :00 p.m. and 9 :00 p.m. tletween Monwe and 
Charlotte. Plaintiff's evidriicc tended to s l i o~ i~  that he 13-as driving the 
truck that  caused her in jury  ::-3l/- milch n wt of M O L ~ ~ O C  abont 7 :45 p.m. 
Defendant.' ~ v i r l m r c  tended trr -how, that Garmon 1,-2s in or near Char- 
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lotte when plaintiff was injured. The respective positions of plaintiff 
and defendants were crystal clear. The quoted statement of the trial 
judge, considered alone, did not develop the precise contentions of the 
respective parties; but, considering the evidence and the charge in its 
entirety, there is no sound reason to beliere that  the jury was in any way 
misled as to defendant.' position. Evidently, counsel for  defendants did 
not so consider a t  the time for no suggestion was made that  the trial judge 
modify or clarify the statement. 

Other assignments of error are brought forward in the brief of defend- 
ants, supported by argument but without citation of authority. T o  dis- 
cuss each would unduly extend this opinion. We have examined each 
assignment and find none of sufficient rnerit to constitute reversible error. 

The preliminary statement of the evidence, necessarily incomplete, 
indicates the sharp conflicts in testimony. Such conflicts are for jury 
determination, to  be resol~ed l a r g e l ~  on the basis of the credibility of the 
several witnesses. The jury, had i t  rejected the evidence favorable to 
plaintiff or had it accepted the eridence favorable to defendants, might 
have reached a different conclusion. However, as to the facts, both the 
trial court and thiq Court are bounded by the jury's findings. True, in 
proper cases, the trial judge, in his discretion, may set the jury's verdict 
aside as being contrary to the greater weight of the evidence. This Court, 
upon appeal, is limited to a consideration of errors of law in the court 
below. N o  prejudicial error of law has been shown. The result is that 
the judgment of the court below will not be disturbed. 

N o  error. 

BARNRILL, C. J., concurring: There is grave error appearing in the 
record. But  i t  is error committed by the jury. N o  error was committed 
by the presiding judge unless it was error on his par t  to decline to exer- 
cise his discretionary power to  grant  the motion to set aside the rerdict. 
Thus he  could have saved the situation. I n  the absence of prejudicial 
error committed by him, we are without authority to disturb the rerdict 
and judgment entered thereon. 

When a nonowner-operator of a motor vehicle, by his negligent oper- 
ation thereof, injures the person or damages the property of another, G.S. 
20-71.1 makes proof of the ownership of the vehicle prima facie evidence 
that  the operator was, at the time, the agent or employee of the owner and 
was about his master's business, so as to render the owner liable in dam- 
ages under the doctrine of ~espondeat superior. This fact, which the jury 
may, but is not compelled to infer from the mere proof of ownership, ia 
not an inference of fact which naturally and necessarily follo~vs proof of 
ownership. I t  is a bare, artificial inference manufactured by statute. 
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In this case i t  is not supported by a single fact or circumstance appear- 
ing of record. On the contrary, all the t e s t imon~  and every fact and 
circumstance disclosed by the record tend to show that  the operator was 
on a mission of his own and was a t  the time operati l~g the vehicle without 
the knowledge, c o n m ~ t ,  or approval-(>ither express or implied-of the 
owner. There was no effort to attack the reputation or imprach the testi- 
mony of any one of the ~ i t n e s c s  \rho so testified. We must, therefore, 
assume they are pcrqons of character and integritF. Yet the jury adopted 
the bare, artificial inference of fact permitted by the statute and found 
that  it v a s  sufficient to orerride and outn-cigh all the positive evide~lce to 
the contrary. While n e  may grant  ~ i c w  trials for errors of law coinit~itted 
by the tr ial  judge, we are without authority to correct this error in the 
verdict. T h r  jury was thc final arbiter of the facts Therefore wr must 
affirm a j~idgment which compel< the defendant to  pay plaintifi $18,000 
n.hich he sho~ild not be required to pay. This offends my  every sense of 
justice arid fa i r  play. I can only say that  i t  is ~ ~ o s t  unfortunate that  
judicial officers should bc placed in a poqition where they must deny relief 
againit injustice in the name of the l an~ .  TThilr we need some statute such 
as G.S. 20-71.1, this Act should be so amended as to afford the Court an  
opportunity to  grant  relief in a caw of this kind. 

Since the tr ial  judge committed no error in the trial of the cause, I 
must, in compliance with my oath to aciniinister thp lam as it is written, 
concedc that  the judgment entered must be affirmed. I n  so doing, I make 
n ~ y  assent as negative as language will permit. 

TTISII~RSE and P \RK~.:R, J.T., join in concl~rring opinion. 

STATE r. JAhlES W. HACKNEY. 

(Filed 5 May. 19.54.) 

1. Constitutional Ltw 34d-Circnrnst;1nr~s held not such as to require 
court to appoint coi~nsrl for defendant in noncnpital case. 

RThere petitioner, in a proceeding under the Post Conriction Hearing Act, 
neither alleges nor offers evidence that lie was ignorant, of limited educa- 
tion, inconlpetent, or inmperienced in criminal trials, bnt his own testimony 
discloses that a t  the time of the tri:ll he was a mature man and had 
entered a plea of guilty to a felony some years prior thereto, without evi- 
dence that he had been unable to employ counsel on his own behalf, is held 
insufficient to s h o ~  any specai~l circ~uustanccs reqriring the court to ap- 
point counqel to represent him, even upon his reqn?st, and the failure of 
the court to appoint counsel for him did not violate his constitutional rights 
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under Srticle I, Secs. I1 and 17 of the State Constitution or the Fourteenth 
Amendment to the Federal Constitution. 

2. Oonstitutional Law § 34c- 
The constitutional right of a person accused of crime to confront his 

accusers embraces the right of accused to have witnesses in court and to 
examine them in his hehalf, and a fair  opportunity to prepare and present 
his defense, and this constitutional right of confrontation must be afforded 
accused not only in form but also in substance. 

3. Same: Criminal Law 88 41, 81- 

When a request for a continuance in a criminal prosecution is based on 
the right of the accused guaranteed by the Fourteenth Amendment to the 
Federal Constitution and Article I, Secs. 11 and 17 of the State Constitu- 
tion, the question is one of law and not of discretion, and the decision of 
the lower court is reviewable. 

4. Criminal Law § 44- 

Trial upon an indictment charging a n  odense less than a capital felony 
may be had a t  the term the bill of indictment is returned. 

5. Same: Criminal Law 8 89-Held: Defendant failed t o  show deprivation 
of constitutional right necessary t o  relief under  Post  Conviction Hear- 
ing Act. 

Where, in a hearing under the Post Conviction Hearing Act, G.S. 13-217, 
et s~rl . ,  petitioner asserts that he was denied his constitutional rights in 
the trial resulting in his conviction because he was put on trial without 
preliminary hearing on the day the indictment was returned after his 
motion for continuance had been denied, i s  held insufficient basis for relief 
when petitioner fails to show that  he gare  the court names of any wit- 
nesses, or that if given time he conld have produced any witnesses in his 
behalf, since there is no showing that  defendant was denied his constitu- 
tional rights of confrontation or that  the court manifestly abused its dis- 
cretion in refusing a continuance. 

6. Indictment and  Warran t  1- 

A preliminary hearing is not an essential prerequisite to the finding of 
a n  indictment in this State. 

7. Criminnl Law 8 89- 

Relief under the Post Conviction Hearing Act must be based upon some 
deprivation of a substantial constitutional right in the trial resulting in 
petitioner's conviction. 

JOHXSON and BOBBITT, JJ., dissent. 

PROCL'EDIRG under  the S o r t h  Carol ina Post-Conviction I Iea r ing  Act, 
G.S. 15-217, et saq., heard by Williams, J., at t h e  August  T e r m  1953 of 
CHATHAM, and  reriewed by the N o r t h  Carol ina Supreme Cour t  upon a 
duly granted wri t  of r e ~ t i o r a r i .  F o r  pood cause shown, the Superior  
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Court permitted the petitioner to prosecute his procetlding in the Suprenie 
Court. witliout p r o ~ i d i n g  for the payment of costs. 

I n  prosecuting this proc~eeding. both in the Superior Court and in the 
Supreme Court, tllc petitioner, James ]IT. Hackney was represented by 
able and experiericcd col~nwl,  r e d e n t  in Chatham County, duly ap- 
p i n t d  by the Superior C'ourt of Chatlianl County. 

The  petitioner, ,Jm:e- TIT. IIac*kney, n.a* indicted by a grand jury a t  
the Janua ry  Term 1050 of the Sul)clrior Court of C'hatharn County. The 
bill of indictlnent charged tht. petitioner on 5 December 1949 with rob- 
h r y  with firearms, to-wit, a pi.tol, of' E d  Neal, whereby the life of 
E d  Neal was endangered or threatened. The indictrient charged a riola- 
tion of G. S. S. C. 14-87. -it the same term he plcaded S o t  Guil ty;  v a s  
put on tr ial  and convicted by :I prti t  jury on this charge. I n  consequence 
the presiding judge sentclnced liinl to serve 20 years in the State Pr ison;  
t l ~ c  sentence to begin a t  tlic expiration of sentenc. imposed in I h i o n  
County a t  the October Term 1944. wliich sentence James W. Hackney, 
the pctitioacr, was berving a t  the time of his escape. 

The petitioner did not appeal. H e  is now in the Sta te  Prison serving 
the sentence imposed a t  the October Term 1944 of the Superior Court of 
Union  count,^, which sentence does not expire until 15 December 1959. 

On 5 March 1053 the petitioner comnenced this proceeding in the 
Superior Court of Chatham County against the State of North Carolina. 
The  petitioner alleges that  his constitutional rightq were violated in the 
original criminal action in Chatham County, in thi,; particular; that  no 
warrant, capias or court order was sexed  upon, or  pead to  h im;  that  no 
previous hearing in a court inferior to the Superior Court had been had ; 
that  he was placed in the county jail, and put on trial, the week the indict- 
ment was found; that  his request for the appointment of counsel by the 
court to represent him n a s  denied; that  his requejt for  witnesses was 
denied; that  his entire trial, ~ o n ~ i c t i o n  and sentence, lasted less than 
twenty minutes. 

Tlic solicitor filed answer denying that  petitioner made any request for 
the appointment of councel to represent h im;  denying that  he requested 
any witnesses to be subpoenaed for h im;  and alleging that  the petitioner 
waq brought froni the  stat^ l'rison by ordrr  of the Presiding Judge a t  
the Janua ry  Term 1950 of Cllathanl County Superior Court;  placed on 
trinl a t  said term, and while he does not recall the time consumed in the 
trial, '(such time a.: w a ~  necessary to hear the State's eridence and to 
pt.rmit deliberation by the jury, the return of the rerdict, the imposition 
of qentence upon the defendant, was consunled and no  morc." 

At the August Term 1953 of the Superior Court of Chatham County 
the Presiding Judge heard the evidence offered by the petitioner-the 
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State offered none-made findings of fact, conclusions of law, and entered 
judgment. G. S. X. C. 15-221. 

The essential facts appearing in  the Record are stated below. 
One. A t  the October Term 1944 of the Superior Court of Union 

County the petitioner herein entered a plea of guilty of robbery with 
firearms, and was sentenced to serre a term in the State Prison. I n  
Sovember 1949, while serving this sentence, he escaped. On 12 December 
1949 he was captured, and returned to the State Prison. On the night 
of 4 December 1949, and the early morning of 5 December 1949, peti- 
tioner testified he was in  Chatham County visiting his children. 

Two. The minutes of the Chatham County Superior Court show the 
January  Term 1950 of that court convened on Monday 16 January,  and 
on the same day the Grand J u r y  returned the bill of indictment charging 
the petitioner with the robbery of E d  Seal .  On the afternoon of that 
day the petitioner pleaded Not Guilty and was placed on trial before the 
judge and a petit jury. The following dag the jury returned a verdict of 
Guilty, and sentence was imposed. 

Three. The petitioner testified that  about 2:30 p.m. on 16 January  
1950 he was carried directly from a State Prison Camp in an adjoining 
county to the courthouse of Chatham County. H e  was carried into the 
courtroom, where court mas in session. Shortly after arrival the solicitor 
for the State told him he was indicted for robbery with firearms, and 
asked him if he was Guilty or Not Guilty. Petitioner told the Presiding 
Judge he did not know until then that he had been charged or indicted 
for the crime of robbery of E d  Neal ;  that he was Not Guilty; and that 
he wanted time to get some witnesses, and prepare for trial. The judge 
asked him what witnesses he wanted. The petitioner did not give him 
the names of any witnesses; he didn't hare  time to think because just 
then was the first notice he had that he was charged with the robbery of 
E d  Neal. When the petitioner testified in this proceeding at the August 
Term 1953, he gave no names of any witnesses he wanted. The petitioner 
then requested the judge to appoint counsel to represent him a t  the Janu- 
ary  Term 1950, but his r ~ q u e s t  was refused, and he was placed upon 
immediate trial. The petitioner gave no testimony as to  the length of the 
trial, except that he said the trial began Monday afternoon, and wa.; 
finished Tuesday morning. 
Four. The State offered testimony which, if believed beyond a reason- 

able doubt by the jury, was amply sufficient to convict. The petitioner 
testified in his own behalf, denying in foto the charge in  the indictment 
against him. 
Fire. The only evidence offered by petitioner in this proceeding a t  the 

-1ugnst Term 1953 was his own testimony, the minutes of the court, and 
the commitment. 



After hearing the evidence Judge Williams found as a fact that  the 
petitioner a t  the Janua ry  Term 1950 of the Superior Court of Chatham 
County was duly tried upon a ~ ~ a l i d  bill of indictment, found Guilty and 
sentenced to prison, where he is now; that  he had a fa i r  trial and that  no 
substantial constitutional rights of the petitioner lave been denied as 
guaranteed by State and 1'. S. Con-titutions; that  the allegations of his 
petition are not supported by the e d e n c e ,  and entered judgment declar- 
ing the petitioner is entitled to no relief in this proceeding. 

Petitioner excepted and awigned error to the judge's findings of fact 
that  he had a fa i r  t r ia l :  that  no substantial ~onsti tut ional  rights of his 
h a r e  been denied; that thc~ nl l(>gnfn of his petition n-ere not supported by 
probntn; and esceptcd to the judgment. 

The petition for cert iornri  was granted, and thc case brought to the 
Supreme Court for  revien. 0. S. S. C. 15-222. 

I I a r i y  J lc i l lu l lan,  A t t o r n e ! ~  (;criornl, ~ r t ~ d  1:rtlph ,lfoocly. Ass is tant  
A f torney -Genera l ,  f o r  f h e  Stutc~. 

I k e  F. A t~drea l s ,  ITr. R e i d  Tkorrtl)sori t ~ ~ d  l17ude 12nrber for  D ~ f e n t i a ~ r f .  
P e t i f  loner Appe l lan t .  

PAI~KER, J. While Judge T i l l i ams  did not iptvifically find that  the 
petitioner, James W. Hackney, rtyueqted the jlidpc, : ~ t  the Janua ry  Term 
1950 of the Superior Court of ('liatli:~rn County t ) appoint counsel to 
represent him a t  the trial, and the judge failed to do ,o, the evidence is 
uncontradicted to that  effect, and we aGsurne such to be the fact. Peti- 
tioner's contention tha t  this deprired hiin of a substantial conbtitutional 
right given to him by .\rt. I, sees. 11 and 17 of the Sor th  Carolina Con- 
stitution and the 14th A\mendment to thc U. S. Constitution rest< solely 
upon his bald assertion that  he requested the judge to appoint counsel to 
rc~present him a t  the trial, and the court did not do so. The charge was 
not a capital offense. The  petitioner hab neither allegation nor eridence 
that  he was illiterate, ignorant, incompetent, of limited education, or 
in~spcriencecl in crinlinal trials. II is  own testimony ~ho\\.s that  he entered 
a plea of guilty to an  indictment charging him wi h robbery with fire- 
armq a t  the Octoher Term 19-2-2 of the Superior Court of Vnion County, 
and n as sentenced to priwn. ('ertain17 in 1950 he, the father of two chil- 
dren,  as neither a tender youth. nor :I -tranger a t  he har in a criminal 
court charged with a serious felony. The petitioncr has failed to show 
any special circumstances requiring the court to appoint a lawyer to 
r ~ p r e w l t  him to qecure him i3n adequate and fa i r  tlefcnic. and that  the 
faillwe to appoint councel for  him ~iola te t l  his constitutional rights under 
the State or Federal Conqtitutions. 8. I * .  C m t e .  23> N.C. 53, 76 S.E. 2d 
320; S. v. T B n q s f a f f ,  285 S . P .  6 9 ,  69 8.3:. I"d 8 5 8 ;  S. I > .  H e d y c b e f h ,  228 
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N.C. 259, 45 S.E. 2d 563; P a l m s r  2.. Ashc, 342 U.S. 134, 96 L. Ed.  154 
(See Anno. p. 161) ; U ~ e g e s  v. Penmy77,ania, 335 U.S. 437, 93 L. Ed. 127 
(See *inno. p. 1 3 i )  ; R e f l s  2). B r a d y ,  316 V.S. 455, 86 L. Ed.  1595 ; People  
v. P r i n g ,  414 Ill.  63, 110 N.E. 2d 214; Bnno. 149 A.L.R. 1403; 23 C.J.S., 
Criin. Law, sec. 982. 

The petitioner has a constitutional right of confrontation, of which he 
cannot lawfully be deprived, and this includes the right of a fa i r  oppor- 
tunity "to confront the accusers and witnesses with other testimony." 
N. C. Cons., ,\rt. I, sec. 11 ; o. 1:. Garner ,  203 N.C. 361, 166 S.E. 180. 

The word confront  cecures to the accused the right to have his wit- 
nesses in  court, and to examine them in his behalf. 8. v. T h o m a s ,  64 
N.C. 74. I t  further secures to the accused a fa i r  opportunity to prepare 
and present his d~fenae .  which right must be afforded him not only in 
form but in s~~bstance .  8. u. ll'hit,/ield, 206 N.C. 696, 175 S.E. 93; 8. I?. 

Ut ley ,  223 K.C. 39, 25 S.E. 2d 196. 
When a request for a continuance in n criminal case for a later day in 

the term. or for the term, is based on a right guaranteed by the 14th 
Amendment to the I-. S. Constitution or by ,Irt. I, sees. 11 and 17 of the 
North Carolina Constitution, "the question presented is one of law and 
not of discretion and the decision of the court below is reviewable." S. 1 % .  

Farrcll ,  223 N.C. 321, 26 S.E. 2d 322. 
I t  is established law in this jurisdiction tha t  "a motion for a continu- 

ance is addressed to the sound discretion of the trial court, and its ruling 
thereon is not subject to reuiew on appeal, except in case of manifest 
abuse." S. 1.. Whi t f i e ld ,  supra (where many cases are cited) ; S. z.. Gib- 
son, 229 S . C .  497, 50 S.E. 2d 530. 

'(There is no rule of law or practice that  when a bill of indictment is 
found a t  one term the trial cannot be had till the next.'' S. 1 ' .  S u l t a n ,  
142 N.C. 569, 54 S.E. 841. As to capital cases this rule n.as changed in 
1949. G. S. N. C. 15-4.1. 

I n  S. v. R i l e y ,  188 N.C. 72, 123 S.E. 303, the defendants excepted to 
being placed on trial the sanle term the hill of indictment mas found, and 
qo soon after the allegcd theft they were denied the right to obtain neces- 
Gary evidence. This Court held this wa* '(a matter within the discretion 
of the tr ial  judge, and not the basis of a ral id exception, unless there has 
'uccn n1tlnifr;t abuse. and on the facts presented, ~ v e  are of opinion that 
no R U C ~  abnce has been made to appear." 

Tn h'. is. G i b s o n ,  ,supm, the defendant was found guilty of the capital 
crime of rape. The tr ial  was set for the afternoon of the day following 
the appointment of coun;el for him by the court. Counsel for the defend- 
ant  moved for a continuance to hare  time to prepare the defense. Counsel 
gave no specific reason for his assertion that  he had inadequate time to 
prepare the defcnqe. The witnessw yere  few and resided in  the neighbor- 
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hood; no complicated questions of law or fact were ~nvolved. I n  fiuding 
N o  E r r o r  in the trial below this Court said : "The record failq to s h o ~  
that  the requested continuance 11-ould hare  enabled the prisoner and hip 
counsel to obtain additioi~al evidence or otherwise present a stronger 
defense." See also -lce~!/ 1%. Alnbnmn,  308 U.S. 444. 84 L. Ed. 377. 

U. 8. v. S i ~ r s t h e i m e r ,  166 F. 2d 87 (Petition for Crr f iornr i  dcnied 
334 U.S. 850, 92 L. Ed. 1773) ,  was a hnbens c-orplts lxoceeding by the 
United States, on the relation of Coy 'l'hompson against Walter Nieri- 
theimer, Warden, Illinois State Penitentiary. Petitioner contended on 
6 J u l y  1931 in  the Criminal Court of Cook Connty, I l l i no i~ ,  he waq 
indicted, arraigned, tried, and convicted i n  a capital case all i n  one day. 
and that  counsel appointed by the court defended hi111. H e  was sentenced 
to serve one hundred year3 in prison. The record sl pported by the testi- 
mony of the judge and others, though denied by the defendant, showed 
petitioner consented to t r i s l  by court, and that  he had been consulted on 
two different days with counsel who represented him. Petitioner con- 
tended such ex~edi t iousne .~  denied him due urocesli in that  his counsel 
made no independent inrwtigation, subpoenaed no witnesse~, and asked 
for  no continuance, as requested by him. Petitioner'9 counsel testified 
petitioner never gave him the names of any witne>ces to be subpoenaed. 
The court held that  no standard length of time must elapse before defend- 
ant  in a capital case should go to trial, and the facts of each case proride 
its own yardstick, but there must not be an  idle ceremony of going through 
the motions of a trial, and a court should not move so rapidly as to ignore 
or violate the rights of the defendant to a fa i r  trial. X i n t o n ,  C. J. (now 
a Justice of the TJ. S. Supreme Court) speaking for the Court sa id :  
"Courts do not deny due process just became they act expeditiously. The 
law's delay is the lament of society. . . . Tf no mitnr>sses are ~uggei ted  or 
information furnished that  would possibly lead to qome ~natcr ia l  evidence 
or witnesses, the mere failure to dclay in order to  inr-wtigate would not 
bt., in and of itself, a denial of clue procew." Thc jndgnient of the 
District Court denying the  pctition was affirmed. 

request for a continuance qllould be based on snfficicnt ground3 fur-  
thering justice. Such a request iq properly denied u h i ~ r e  no substantial 
rights are prejudiced by procrecling promptly with tlw trial. 22 ('..J.S., 
Crinl. Law, see. 483. 

The petitioner, Janies TV. Ilacbnop, contends hiq constitutional right- 
T! ere riolated in  that  he told the court hc would like to h a w  ioinc. t i ~ n c  to 
g ~ t  come witnesses and prepare for trial, and that the coi~r t  refused a 
continuance. Thp trial court asked him what n i tnvv . :  lic \ \ a n t d .  H e  
g~lve  the court no names of witnesses he wanted. I Ie  .aid in this proceed- 
ing in -lugust 1053 he g a w  the judge no name;; h t ~  didn't 11a1-e time to 
think because he had jnqt heard hc TT a~ charged ~v i t l  robherv. R o ~ r c v ~ r ,  
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in the hearing of this proceeding in August 1953, three and one-half years 
after J anua ry  1950, with abundance of time to ponder and reflect on his 
case, he still gives no names of any witne~ses he wants. 

Petitioner has not even suggested that  in the lonely hours of prison 
nights he can sometime recall the names of some "phantom witnesses" 
somewl~ere he wants an opportunity to investigate and subpoena in his 
behalf. 

Petitioner relies upon C o n ! : t ~ o n ~ c c a l t h  zr. O'Keefe ,  298 P a .  169, 148 Atl. 
73. -1 careful reading of that  case xvould indicate the defendant mas 
denied an opportunity to have in court a t  his trial real witnesses. 

I n  the trial in J anua ry  1950 no complicated question of law was in- 
volved. The facts were simple. The  petitioner has totally failed to show 
that if a new trial is awarded him, he can obtain additional evidence, or 
can have a better defense. The  petitioner has neither allegata nor pro- 
bata  tha t  he was in  any way denied full opportunity to  employ counsel 
at the Janua ry  Term 1050 of Chatham County Superior Court. We 
cannot hold as a matter of law that  the court in J anua ry  1950 in placing 
the defendant on tr ial  denied him his constitutional rights of confronta- 
tion, of due process, or that the court manifestly abused its discretion in 
refusing a continuance. S. v. Whitfield, aupra;  S. v. Gibson,  supm. 

Unless there is a statute requiring it, i t  is the general, if not the univer- 
sal, rule in the United States that  a preliminary hearing is not an  essen- 
tial prerequisite to the finding of an  indictment. Such hearing is un- 
known to the common law. 27 Aru. Jur.,  Indictments and Inforination-. 
p. 596; 22 C.J.S., Crim. Law, p. 4S4; C'. 5'. ex rel. H ~ ~ g h e s  v. G a u l f ,  271 
U.S. 142, 70 L. Ed. 875. We have no statute requiring a pre1iminar;v 
hearing, nor does the State Constitution require it. I t  was proper to t ry  
the petitioner upon a bill of indictment ~i-ithout a preliminary hearing. 
The  petitioner alleges in hi \  petition that  the Janua ry  Term 1950 of 
Chatham Superior C'ourt was "a court of proper jurisdiction." 

Sfm,,y, C. J., speaking for the Court said in S. u. Real, 199 K.C. 278, 
p. 303, 154 S.E. 604: '(The foundation for the application of a new trial 
is the allegation of injustice arising from error, but for  which a different 
result would likely hare  ensued, and the motion is for relief upon this 
ground. Unless, therefore, some wrong has been suffered, there is nothing 
to reliere against. The  injury must be positire and tangible, and not 
merely theoretical." See also S. v. Gibs071, supra. 

People v.  H a l l ,  413 111. 615,  110 S.E. 2d 249, Tr7ai a Post-Conviction 
Hearing. The Court said:  "The petitioner has the burden of showing 
that  he was dcyrived of a suhstnl~tial coiiqtitutional right in the trial 
resulting in his conviction." 

After a careful examination of all the facts brought out in the hearing 
on James TV. Hackney's petition under the statute. we reach the conclu- 
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sion n o  constitutional r ights  of J a n ~ c ,  W. IIackney under  the  S t a t e  Con- 
s t i tut ion or  T i .  S. Constitution werc violated a t  the  t r i a l  in J a n u a r y  1950. 

Thc judgnleiit df J u d g e  Willialnq dwlying relief is 

,Mr ined .  

(;ITY P. HOXEYCUTT V. D. 1, 

(Filed 5 May, 19,54.) 
1. Negligence l- 

BRYAN 

Where the circumstances in which a person is placed a re  such that  a 
man of ordinary sense using his faculties will recognize that his failure 
to use ordinary care and skill in his onm conduct with regard to those 
circumstances will canse danger of injury to the person or property of 
another, such person is under duty to use ordinary :are and skill to avoid 
such danger. 

2. Same- 
He wlio puts a thing in cliarze of another which he knows. or in the 

exercise of ordinary prucleilce s l l o ~ ~ l d  Itnow, to be dangerous, or to possess 
characteristics which, in the ordinary course of ev~?nts, a re  likely to pro- 
duce injury, owes a duty to such person to give I-easonable warning or 
notice of such danger. 

3. Same- 
Xegligence is the failure to eserrise ordinary care in performi~nce of 

some Iecal duty which the defendant owes plaintiff under the circunistances 
in \vliich they are placed. 

4. Carriers 5 8- 

A franchise motor carrier of goods by contract in intrastate commerce, 
operating as  both initial and delivering carrier, owes the duts  to the em- 
ployees of the coniiqnee to esercise reasonable care to furnish a vehicle 
in reasonably safe condition so that the employees: of the consignee can 
unload the trailer with reasonable safety, and the duty to make reasonable 
and timely inspection of the vehicle to ascertain whether it  is reasonably 
safe for unloading, and to repair or g i ~ e  warning of any dangerous condi- 
tion in the trailer discoverable by such inspection. 

6. Same--Evidence held sufficient for jury on issue of negligence of motor 
carrier in failing to use due care to provide vehicle reasonably safe for 
unloading and in failing to war11 of danger. 

Plaintiff's evidence tended to show tlmt defendant, a contract carrier. 
delivered a load of steel beams and columns to the consignee, that  he 
parked the trailer trlicli as directed by the consimee's employees on a 
t \ ~ e l v e  per cent slope to tlit. left and approsimatelg a seven per cent slope 
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from the front to the rear, that  he removed the binder chains so that  there 
was nothing to keep the beams, slippery and wet from rain, from sliding 
oft' except three 11/2 inch pieces of' pipe used as  standards on the left side 
of the trailer, that  in unloading the beams with a n-recker bar, a n  employee 
of the consignee asked defendant carrier if i t  was safe for him to walli up 
on the beams on the trucli, and that as  he did so upon the assent of defend- 
ant, one of the standards bent, and the beams began sliding off the truck 
to the left, resulting in serious injury to the consignee's employee. Held: 
The evidence is sufticient to be submitted to the jury on the issue of the 
carrier's breach of duty to exercise reasonable care to provide a vehicle 
reasonably safe for unloading, and in failing to warn the consignee's em- 
ployee of the danger due to the  position and slant of the vehicle and the 
removal of the binder chains. 

APPEAL b y  defendant f rom Il 'hit?niw, h'prc id  J., Deceinber E x t r a  
T e r m  1953, M E C K L ~ H I ; R G .  

Civil action t o  rerover compensation f o r  personal injuries. 
Defendant  is a contract ca r r ie r  of merchandise operat ing under  a 

f ranchise granted h i m  by  the Utilities Commission. H e r m a n  S i p e  Com- 
pany, hereinafter  referred to  as  Sipe, is a building contractor ;  and  plain- 
tifl', at the  t ime he  receired his  ia jur ies ,  was one of i ts  employees. 

Defendant 's rehicle is the tractor-trailer type. T h e  t rai ler  is  flat 
bottomed, about t h i r t y  feet long, and  i ts  over-all width is e ight  feet. 
There  is a band of steel about f o u r  inches wide and one-fourth inch thick 
on the sides of the trailer.  T o  thiq band there a r e  welded on each side ten 
brackets, about one and  one-half by  f o u r  inches i n  qize, f o r  the  purpose 
of holding s tandards o r  stanchion.. 

O n  16 F e b r u a r y  1952 the tlefenrlant transported a ful l  load of 1)uiltling 
mater ial  f r o m  Charlot te  t o  the 4 t e  of a building then being erected i n  
Morganton by Sip?. T h c  * h i p n ~ e n t  consisted of nineteen I-shaped \tee1 
beams. twenty feet long and twenty-one inches wide. weighing approxi- 
matcly 1237 pomntlc each. nncl some .;tee1 columns. T h e  beams v e r e  
loaded to the f ron t  of the t rai ler  and  the columns to the  rear.  There  mere 
three s tandards on the left iitlc of tllc trucli opposite the  beams-one near  
each end of t h e  beam. and one i n  thc n~idd le .  T h e y  were pieces of pipe, 
and  the middle one v n s  qlnaller t h a n  the other.. T h e  end one3 were about 
one and one-half incheq i n  diameter. T h w e  mere t v o  on  catdh side f o r  the 
columnq. 

Before l ea r inp  Charlotte, defendant qecurely tied clo1v11 the beams and 
colunln.; hy  the  use of chains vhicl l  m r e  tightened so  a. to leave clearance 
between the beam5 and s tandards and p l e r e n t  a n y  qhifting of the load 
x-hile i n  transit .  

W h e n  defendant  arr ived a t  the .ite of the  building under  construction, 
he  placed his t ractor  as  directed by Sipc's foreman. This  pu t  the  tractor- 
t ra i ler  on a $light decline to the left ant1 w a r .  H a r i n g  parked the vehicle 
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as directed, the dcfendant then reinovetl the binder {chains and the stantl- 
a d ' :  on tlie right bide. Sipe'c emplogce- nnloatied tl e columns. Plainti-ff 
then asked the defendant how was the bmt way to go about unloading the 
be:ims. and d c f ( d a r i t  replird: "Takc a bar and r l t c h  them out to the 
edge." 

Plaintiff and his fellow employee. by using a wrwker bar, pu*lied the 
( I I ~  of a beam over tlic edge of the track. and gravity caused it to fall to 
the gronnd. They proceeded to unload in this manner until the front end 
of the fourth beam hooked to soinr part of the trailer and did not fall. 
I'laintiff asked defendant if i t  was safe for him to walk up the beams to  
tllc front "to get that one loose," and defendant told him it was saf(>. 
Plaintiff then took an  iron bar, got on the truck, and started up  the beams 
to the front. -1s soon as lie got on the beams, the rear standard bent and 
the beams began sliding off the tl-uck 011 the left d e .  The steel band 
holding the other two standards on that  side tore loose from the truck. 
Plaintiff "just rode the steel on off." H e  buffered cctrtain injuries includ- 
ing  the loss of a major portion cjf one l~and .  

Ikfendant  testified that  plaintiff was on the beams, attempting to pry 
off the one that  was caught at the tinlc the b e ~ n l s  began to fall off the left 
qitie. ITe also testified that  when he needed standards he usually got them 
off the scrap heap;  that  he sometimes helped unload, but that  he did not 
do so on this occaeion; and that  he did not use more standards because 
he used the brackets for chains. 

There was testimony temiing to show that  whrn the shipment is  a 
carload or truckload, i t  is the duty of the consignee to unload, and the 
judge so charged the jury. 

The  customary issues, including an  issue of contributory negligence, 
were subnlitted to and answered by the jury in favor of the plaintiff. The 
court entered judgnlent on the verdict and defendant appealed. 

G. T .  Curswel l  t r ~ ~ t l  Robinson CE .Tones for plainti? appellee. 
.Tones d! S m a l l  f o r  d e f ~ n d a n t  appellant.  

BARNHILL, C. J. This case has no counterparl, in our books. Our  
rcwarch has not di.closed one substantially on all fours in any other juris- 
diction. Yet it presents no complex or insolvable question for decision. 
We are only required to apply old law to a new coinbination of facts. 

Whenever one person iq by cilwmetances placed in such a position 
towards another that  anyone of ordinary sense who thinks will a t  once 
recognize that  if he does not use ordin:iry care and skill in his own con- 
duct with regard to those circumstances, he will cance danger of injury 
to the perwn or property of the other. dnty arises to use ordinary care 
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and skill to avoid such danger. Stroud v .  Transportat ion Co., 215 N.C. 
726, 3 S.E. 2d 297. 

H e  who puts a thiug in charge of another which he knows, or in the 
exercise of ordinary prudence he sllould have kno~vn, to be dangerous, or 
to  possess characteristics which, in the ordinary course of events, are 
likely t o  produce injury, owes a duty to such person to give reasonable 
warning or notice of such danger. Strout1 v. Transportat ion Co., supra. 

Negligence is a want of due care-a failure to exercise ordinary care 
in the performance of some legal duty which the defendant owed the 
plaintiff under the circunlstances in  which they are placed a t  the time. 

Bu t  these are  nothing more than general, abstract statements of the law 
of negligence. We must relate that  law to the particular facts and cir- 
cumstances, and the relation of the parties one to the other, a t  the time 
plaintiff was injured. IIolderficld v. Truck ing  Co., 232 N.C. 623, 61 
S.E. 2d 904. 

The defendant, a contract carrier of freight, transported a truckload 
of steel beams and columns to Sipe, the consignee. H e  placed the traotor 
and trailer as directed by employees of Sipe, removed the "binder" chains 
and the standards on the right side of the trailer, and then turned the 
vehicle over to Sipe's employees for unloading. I n  so doing, did he owe 
plaintiff and his coemployees any duty, and if so, did he breach tha t  duty?  
These are the real questions presented for decision, and decision must be 
made on the facts and circumstances which arose after the vehicle reached 
its destination. 

We have recently discussed the duties a common carrier of freight by 
rail owes the employees of the consignee when the shipment is to be 
unloaded by the consignee. Yandel l  v. Fireproofing Gorp., 239 N.C. 1. 
While the facts in that  case are not the same as those appearing in  this 
record, the two case., in principle, are on all fours and invoke the appli- 
cation of the same rules of law. There the defendants were carriers of 
freight by rail-here by motor vehicle. There the boxcar-here the 
trailer-when delivered to the consignee, was in such defective condition 
that  an  employee of the consignee, while engaged in unloading, received 
personal injuries as a result thereof. Hence we cannot perceive any 
sound reason why we should not say that  the law, as stated in  tha t  case, 
is not controlling here. 

E r v i n ,  J., speaking for the Court in the Yandel l  case, says : 
"An initial carrier by rail, which furnishes a car for moving freight, 

owes to the employees of the coniignee, who are required to unload the 
car, the legal duty t o  esercise reaponable care to supply a car in reason- 
ably safe condition, so that  the employees of the consignee can unload the 
same with reasonable qafety. ( S u m e r o u ~  cases cited.) A delivering 
carrier b~ rail, ~ ~ h i c l i  de l i~ -ev  to the consignee for unloading a car re- 
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ceived by it from a connecting carrier, owes to the c~mployees of the con- 
signee, n h o  are required to unload tho car, the l(3gal duty to make a 
reasonable inspection of the car to aseel tain whethe - i t  is reasonably safe 
for unloading, and to repair or give warning of any dangerous condition 
in the car discoverable by such an  inspwhon. (Numerous cases cited.)" 
Since the defendant m s  both tlie initial and d~ l ive r ing  carrier, he owed 
ta Sipe's employees the duty (1) to exercise reasonable care to furnish 
a velliclc in reasonably safe condition so that  the employees of Sipe could 
unload the trailer with reasonable safety, and ( 2 )  to make a reasonable 
and timely inqpection of tlie vehicle to  ascertain ~vtlether i t  was reason- 
ably safe for unloading, and to repair or give warning of any dangerous 
condition in the trailer discoverable by anch inspection. 

The court below, during the tr ial  and in its charge to the jury, was 
yery careful to limit the alleged liability of the defendant to  a breach of 
these duties. I n  so doing, it adhered, with commendable accuracy and 
detail, to the requirements of G.S. 1-180. I t  chargcd the jury in  par t  as 
f0ll0Wl-s : 

"Now in this case the court charges you that  mhen a common carrier 
of freight delivers an  entire load of merchandise, or, in this case, building 
materials, steel beams, to the consignee, the law iruposes the duty upon 
the consignee to  unload that  trailer, i n  the absence (of some agreement t o  
the contrary. That  being true, thc law charges the carrier with the duty 
of anticipating the presence of the consignee or his en~ployces on or about 
or upon the trailer for  the purpose of unloading i t ,  and that  being true, 
the law imposes the duty upon the carrier, that is, the defendant, i n  this 
case, to see, in the exercise of reasonable care or due care, that  the trailer 
is in a reasonably safe condition for unloading purposes. That  does not 
mean that  the carrier becomes or is a guarantor of I he ahsolute safety of 
the consignee or his employees, but i t  simply mean: that  he  is rcqnired, 
in the exercise of due care, to see that the truck or the trailer is i n  a 
reasonably safe condition, safe condition meaning not only the truck 
itself but the way it is placed and loaded and co forth." 

(<Now on the first issue the court charges yo11 that  if you find from this 
evidence and by its greater weight that  mhen the tlefentlant placed the 
truck in  the position for  unloading, that the standards put there for the 
purpose of holding the beams in place n ere not properly or securely fixed 
to the side of the bed. thc bed of the truck, or tha t  they Tvere not sufficient 
in number, and that  for  that  reason the truck was not in a reasonably safe 
condition for unloading purposes, and if you further find by the greater 
weight of the evidence that  the defendani; kncm or could ha re  known from 
a reasonable inspectiox that  the truck \iTas not in a reasonably safe con- 
dition, and if you further find that  by the greater weight of the eridence 
that the defendant failed to m-irn the plaintiff of the danger of being upon 
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the truck or the beams, because of its unsafe condition, and if you further 
find that  the plaintiff, as an  employee of the consignee, got upon the 
trailer for the purpose of unloading it . . . and that  while he was on 
the truck and on the beams for the purpose of unloading, that  the stand- 
ards gave way or broke off and, because of that, the steel beams remaining 
on the truck shifted and fell off on the lower side and to the ground, result- 
ing in in jury  to the plaintiff, then the court charges you that  the defend- 
ant  would be guilty of negligence, and if you further find by the greater 
weight of the evidence that  such negligence was the proximate cause of 
the plaintiff's injury, or one of the proximate causes of the plaintiff's 
injury, that  it  would be your duty to  answer the first issue yes . . ." 

The  record contains ample competent evidenoe tending to show that 
defendant breached this duty imposed on him under the circumstances 
here disclosed. 

I t  is t rue he parked the trailer as directed by Sipe's employees. Yet 
i n  so doing, he knew nhcn  he surrendered custody of the vehicle to them 
for the purpose of unloading that  the vehicle was parked "on a little bit 
of a slant" to thc left-a twelve pr r  cent slope to the left and approxi- 
mately seven per cent from the front to the r ea r ;  that  the beams mere 
~ i l e d  five h igh;  that  it was raining, rendering the beams and supports 
slippery; that  he had removed the binder chains; and that  there was 
nothing to keep the beams from sliding off on the left except three one and 
one-half inch pieces of pipe. Although he had considered i t  necezsary to 
stop and inspect his load twice while in transit to discover whether there 
had been any shift of the beams then tied down by the binder chains, he 
did not look, a t  the scene of the accident, to see whether there was any 
space between the beams and the standards on the left or use any of the 
additional five standards then available for use on the left. H e  made no 
inspection and gave no varning that  due to the position of the vehicle and 
the removal of the chains the beams might slide to the left or that  the 
three pipe standards were insufficient to hold the weight of the beams if 
that should occur. Instead of warning of the danger, when askecl, he 
assured plaintiff i t  was safe for him to get on top of the beams. 

These and the other facts and circumstances appearing of record were 
sufficient to repel the motion to disrniqs the action as in case of nonsuit. 

TTe have carefully examined the other exceptive assignments of error. 
While some of them may  point out technical error of little significance, 
none are of sufficient merit to require discussion.' The  cause was care- 
fully tried, and the charge was as favorable to  defendant as he had any 
reasonable cause to expect. H e  has had his day in court in a tr ial  free 
from any error that  might have affected the verdict of the jury. H e  must, 
therefore, abide the results. 

Affirmed. 
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STATE r. ASDT COPE. 

(Filed 5 May, l!XX.) 

1. Crimiilal Law 38 33,52s (2)- 

An extrajudicial confession must be corroborated by other evidence 
which a t  least establishes the corpus dcl ic t i  in order to be sufficient to 
sustain conviction of a felony. This is particulally true in prosecutions 
for sesual offenses. 

2. Criminal Law 3 42e: Evidence 5 19.- 

Testimony of a witness a t  the preliminary hearing, brought out on cross- 
esamination after the witness has given contradictory testimony a t  the 
trial, is he ld ,  competent solely for the purpose of impeaching the testimony 
of the witness a t  the trial and may not be considtred as substantive evi- 
dence of the facts a t  issue. 

APPEAL by defendant from P a f t o n ,  S'1,ccinl J w ' y c ,  November Term, 
3 953, of GASTOE. 

The defendant had returned against him t h e e  wparate hills of indict- 
ment which were c o n ~ o l i d a t ~ d  for trial. Under one indictment he ma. 
charged with feloniously, iiicestuously, unlawfully, and willfully having 
sexual intercourse with Beulah Cox, his granddaughter. Under another 
he  was charged with unlawfully, willfully, maliciously, and feloniously 
colnmitting a crime against nature with Rosie Ileaa. ITnder the third 
one he was charged with unlaufully, willfully, and feloniously raping, 
ravishing, and carnally knowing Rosie Dcan, a female. 

The State offered wideme  tending to  show that  the defendant con- 
fessed to the arresting officer; that  he had colnmit t~~d unnatural  sex acts 
with his granddaughters, Rosic and Polly Dean, and also coiifesscd that  
he had been having sexual relations with his grand laughter Beulah Cox 
over a period of several years ; that  he likru iqe n~at lc  hi~nilar  confessions 
to the jailer while confincd in the couiity jail. 

At  the close of the State's evidence the defendant rnoved for  judgment 
as of nonsuit as to each charge. The  court sustained the motion a?  to the 
charge of rape, but overruled i t  as to the o thw charges. 

The  defendant testified in his on11 behalf and denied that  he had ever 
had sexual relatioils with Reulah Cox, or that  he had eyer made any state- 
ment to any of the State's witnes~es that he had had any such relations 
with her. H e  l i k e ~ v i s ~  denied that  he had erer  had any unnatural  rela- 
tions with Rosie or Polly Dran.  or that he had ewi. told anyone tha t  he 
had had such relations with t l ~ c m  or cithcia of them. H e  offcred numerous 
witnewec v-ho testified that he T ~ S  R 111311 of good character and repu- 
Lation. 
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Beulah Cox, age nineteen, testified that  she waa married and had two 
children: that s1iortl;r before she swore out the  arrant against the de- 
fendant, her grandfather, her husband, Howard Cox, had been arrested 
upon a charge of raping her seven-year-old sister; that  the tale she 
told on her grandfather was made up in an  effort to  cave her husband: 
that  while she swore out a warrant  against her grandfather and testified 
againrt him a t  the preliminary hearing, her grandfather had never had 
anything to do with 1 1 ~  that  was improper. She likewise testified that 
what she told the officprs about the defendant's relations with her and 
with her seven-ycar-old qister was a falsehood; that  she had been told 
that if qlie would implicate sonleone else it would help her husband. 

Polly Dean, age twelve, testified that  her grandfather had never mis- 
treated her and that  there was no truth in  the story tha t  she had told 
about him. That  she told the story because her sister Beulah asked her to 
and said it mould help out Howard. Rosic Dean, age seven, never testified. 

From a verdict of guilty of crime against nature and of incest, aq 
charged in the respective bills of indictment, and the judgments imposed, 
the defendant appcals, assigning error. 

Altto?ne,y-General lllc,?~ullan, Assistant Aftomey-C7enevnl Bru ton ,  nltd 
Gerald F. W h i t e ,  Member  of S t a f f ,  for the  State .  

Mullen,  ITolland S. Cooke for defendant, appellant.  

D E S S ~ ,  J. The defendant assigns as error the refusal of the court 
below to sustain his motion for judgment as of nonsuit, interposed a t  t h ~  
close of the State's evidence, as to both charges, and renewed a t  the closr 
of all the evidence. This a.signmeiit raises two questions. (1) I s  a naked 
extrajudicial confession, uncorroborated by any other eridence, sufficient 
to iustain a conviction of a felony? ( 2 )  When in the course of a trial a 
witness testifies to facts which are inconsistent with her testimony in tht> 
preliminary hearing in  the caw, is her testimony given a t  the preliminary 
hearing, which is brought out on crosa-examination, limited to that  of 
impeachment of the witness, or may i t  be admitted and considered as sub- 
~ t an t ive  evidence of the facts a t  issue? 

The first question posed has been considered by this Court in the cases 
of S. z!. Long,  2 N.C. 455, and S. v. Cowan,  29 K.C. 239, both of which 
TI ere capital cases. I n  the Long cnsr the Court said : "Where A makes n 
confesqion, and relates circumstances which are proven to have actually 
cxisted as related in the confession. that  may be evidence sufficient for a 
jury to proceed upon to conrict the prisoner; but a naked confession, 
unattended with circnnistances, is not sufficient. A confession, from the 
very nature of the thing, is a very doubtful species of evidence, and to be 
received with great caution. I t  is hardly to be supposed that  a man 
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perfectly possessed of hinlself would n u k e  a confession to  take away his 
own life." 

I n  the case of S. v. Cowan, supra, the defendant was indicted for high- 
way robbery, which a t  that  time was a capital offense. I t  mas proven 
that  a Captain Rodney had been assaulted and badly wounded on the 
night in question and that  his watch had been taken. Thereafter, the 
prisoner mas found to  be in  possession of the watch which was identified 
as the one taken from tlie Captain. -it the preliininary hearing, after 
due and proper caution had been given to the prisoner as to his rights 
with respect to any confession or admission he might make, he made a full 
:ind complete confession, giving the details as to how and where he com- 
mitted the robbery. The Court held tlie confession to  be free and volun- 
tary, and overruled the exceptions to testimony of the witnesees in respect 
to the statements made by the prisoner a t  the preliminary hearing. 

The  court charged the jury that  the prisoner7tj confession alone, if 
believed by them to be true, would justify them in returning a verdict of 
guilty. The  defendant, among other things, excepted to  this instruction. 
Rufin, C. J., in  speaking for the Court, said:  "MTe likewise hold that  his 
Honor directed the j u r ~  correctly as to the effect they might allow to the 
prisoner's confessions. There mas, indeed, evidencae in corroboration of 
Ihe confession, namely, the injuries inflicted on Rodney, which added 
greatly to the credit to which the confessions, i n  themselves. might be 
tlntitled. Bu t  we believe that  it is now held by courts of great authority 
tha t  an  explicit and full confession of a felony, duly made by a prisoner. 
upon examination on a charge before a magistrate, is sufficient to ground 
:I conviction, though there be no other proof of the offense having been 
committed. . . . Of the same grade of evidence, prlxisely, is a confession 
out of court, provided only it be fully proved and appear to  have flowed 
from the prisoner's o n n  unbiased will. Such a confession which goes to 
{he whole case is plenary evidence to the jury." 

I t  is clear that  what the Court said in the Cowan cnsc, relative to an 
extrajudicial confession, was not essential to a decision and was, therefore. 
mere dicta. BIoreover, the fact that  Captain Rodney had becn assaulted 
and his watch taken from him, as well as the further fact  that  thr  prisoner 
had Captain Rodney's watch in his powession, was sufficient to have 
justified the court in submitting the case to the j u q  if the prisoner had 
made no confession. I n  other words, the co~.pus d e l i r f i  mas proven by 
midence exclusive of the confession and such evidence pointed strongly 
l o  the defendant as the perqon who committed the crime. Hence, as the 
Court said, this evidence corroborated the confession and added greatly 
lo the credit to which the confession might be entitled. Surely, no one 
would cluedon the ~uf ic iency of such widence to  sustain a conviction. 
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The State contends, however, as stated in 23 S. C. Law Review, page 
364, e t  s q . ,  that in the Cowan caac! this Court shifted to the view that  a 
prisoner could be convicted of a capital crime upon his own unbiased and 
voluntary confession without any other evidence; thereby, in reasoning, 
overruling the earlier Long  case. 

The State also, in support of tlle foregoing view, quotes in its brief 
from section 182 of Stansbury's S-orth Carolina Evidence, the following: 
I (  . . . even in capital cases conviction may be had upon the prisoner's 

voluntary confession unattended by any other evidence." I t  is apparent 
this statement was based on the dicta  i n  the Cowan  case if intended to 
apply to a n  extrajudicial confession, and the reference to a confession in 
8. v. Graham, 68 N.C. 247, since these cases are  cited as authority for 
the view expressed. 

I n  our opinion, none of the abore czses authoritatively holds that a 
naked extrajudicial confession, uncorroborated by any other evidence, is 
sufficient to sustain the conviction of a defendant charged with the com- 
mission of a felony. The Long cast! definitely and expressly holds to the 
contrary. Therefore, i t  is our considered judgment that in such cases 
there must be evidence nlizinde the confewion of sufficient probative value 
to establish the fact that a crime of the character charged has been com- 
mitted. Wigmore on Evidence, Third Edition, Vol. VII ,  section 2071. 
This does not mean, however, that  the evidence tending to establish the 
corpus  del ic t i  must also identify the defendant as the one who conimitted 
the crime. I r y  v. S f u t e ,  109 Ark. 446, 160 S.W. 208; People  v. Jones ,  
123 Gal. 65, 55 P. 698; W l g g i n t o n  v. Commonweal th ,  92 Ky. 282, 17 
S . T .  634; TVeller v. S t a t e ,  150 Md. 278, 132 A. 624; People  e. Roach ,  
215 N.Y. 592,109 S.E. 618, Ann. Pas. 19173, 410. 

We concede that  there are instances in which i t  is extremely difficult to 
prore the c o r p m  delicti .  Even so, i t  cannot be left unproven if a con- 
viction is to be sustained. 8. 1;. A-orggins, 215 N.C. 220, 1 S.E. 2d 533; 
23 C.J.S., Criminal Law, section !316, page 181, et  seq.; 26 Am. Jur. .  
Homicide, section 383, page 425. I n  such case:, for example, when a 
person is missing and the body cannot be found and there is no direct 
and positive evidence that a crime has been committed, the State may 
resort to circumstantial or presumptive evidence for the purpose of estab- 
liqhing it. A', v. Williams, 52 N.C. 446, 78 Am. Dec. 248. 

I n  20 Am. Jur. ,  Evidence, section 1242, page 1092, e f  seq., we find the 
following statements : '(It is generally held that  a mere naked confession, 
uncorroborated by any circumstances inspiring belief in the truth of the 
confession, is not sufficient to XT-arrant the conviction of the accused for 
the crime with which he is charged; . . . I n  those instances where a 
corroboration of a confession is required, the corroborative evidence must 
consist of facts or circilmstances appearing in evidence which are inde- 
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pendent of the confession and consistent therewith and which tend to con- 
firm and strengthen the confession. On the question how much corrobora- 
tion of an  extrajudicial confession is necessary to warrant the conviction 
of the accused in  jurisdictions which require some (corroboration, the gen- 
eral rule is that  independent proof of the corpus  del ic t i  must exist i n  
order to  convict . . . The rule that  a confession does not warrant  a con- 
viction unless corroborated is generally held applicable to extrajudicial 
confessions only, and not to  judicial confessions, i n  the absence of statutes 
to the contrary." See also Underhill's Criminal Evidence, Four th  Edi- 
tion, section 281. 

I n  view of the fact that the overwlwlnling authclrity in  this country i- 
to the effect that  a naked extrajudicial confeaqioil of guilt by one accused 
of crirne, unaccoml)anied by any otllcl. evidence, i;) not sufficient to war- 
rant  or sustain a conriction, the ansner to the firjt question under con- 
sideration should be in the negative. r n i t e d  S fc l f e s  v. h g e l  (C.C.3. 
7th), 201 F. 2d 531 ; F l o ~ m  r .  I-tlited S ta tes  (C.C.A. 5th),  116 F. 241 ; 
For te  v. l 'nitcd S ta tes ,  68 App. D.C. 111, 94 F. 2d 286, 127 A.L.R. 1120; 
People  z.. R u p p ,  41 Cal. 2d 371, '360 P. 2d 1 ; Grimes  u. S t a t e ,  204 Ga. 854, 
51 S.E. 2d 797; P a r k e r  1 . .  iZ'tcrte, 228 Ind. 1, 59 N.E. 2d 442; People  v. 
F r a n k l i n ,  415 Ill.  514, 114 N.E. 2d 661; V a n d w h e i d e n  21. S t a t e ,  156 
Neb. 735, 57 Y.W. 2d 761; S f n t c  21. Ganzbetta,  66 Nev. 317, 208 P. 2d 
1059; Stcl fc  11.  Car le ton  (Me.), 92 -1. 2d 327; l l n u i s  v. S f n t c  (Md.), 
97 IZ. 2d 203; S t a t e  1.. H l ~ t n p 7 ~ r e y ,  355 Mo. 904, 217 S.W. 3il 551; 
S t a t e  2'. Roszoell, 73 R.I. 398, 56 A. 2d 196; 1Tritham 2.. S f a f c ,  191 
Tenn. 115, 232 S.W. 2d 3 ;  Campbe l l  v. Commonz~ lea l th ,  19.2 Va. 525, 
75 S.E. 2d 468 ; S t a t e  21. Moore,  35 Wrtqh. 2d 106, 211 P. 2d 172 ; Whar- 
ton's Criminal Law, Twelfth Edition, Vol. I, section 361. See also 127 

elon* A.L.R., Corroboration of Confession, page 1131, et  seg., where deci ' 
from thirty-nine states and the District of Columbia arc  cited in support 
of the above view. I n  20 Am. Jur. ,  Ih-idence, section 1244, page 1095, 
and the cases cited in 40 A.L.R., Ilnno.-Confession-Corroboration- 
Sexual Crimes, page 461, i t  is pointed out that  the courts almost uni- 
formly hold that  a naked confession m u ~ t  be corroborated in prosecutions 
for sexual offenses. 

A number of states have enacted statutes which require extrajudicial 
 confessions to be corroborated in order to sustain a conviction. See X e i s -  
e n h e i m e ~  7.. ,Siatc, 73 Ark. 407, 84 S.W. 494; S t a t e  v. W ~ s t c o f f .  130 Iowa 
1, 104 N.W. 341; W.T'illinn~s 1 1 .  Comnlot iwenl tk ,  306 KJ' 225, 206 S.W. 2d 
922; People v. Cassese, 251 .lpp. Div. 590, 119 K.P.S. 2d 604; S t a t e  u. 
,Jordan, 146 Ore. 504, 26 P. 2d 558. 

W e  now come to the second question. Ordinarily, testimony given by 
a witness in a preliminary hearing, or  former trial, will not be admitted 
, I .  substantive evidenc~ in a trial nnlesi it  is impossible to produce the 
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witness. The witness himself, if available, must be produced and testify 
de novo. 20 -2m. Jur. ,  Evidence, section 686, page 578, et  seq.; 31 C.J.S., 
Eridence, section 384, page 1187. Moreover, prior statements of a wit- 
neqs may not be admitted in corroboration of his testinlony in the absence 
of an  attack on hi& credibility. 8. 1 % .  DeGrafenre id ,  223 N.C. 461, 27 
S.E. 2d 130. P r io r  inconsistent statements of a witness are always admi- 
sible for the purpose of impeachment, and to show that  the witness i s  

unworthy of belief. 20 Am. Jur., Evidence, section 458, page 404, et seq. 
I n  Stansbury's S o ~ t h  Carolina Evidence, section 46, i t  is said:  ('In- 

consistent statcmcuts of a witness may not he used as substantive evidence 
of the facts stated, . . . They are simply for the consideration of the 
jury in determining the witnew's credibility. Hence, they are not aclmis- 
sible until the witness has te,tificd to some fact inconsistent with his 
earlier statmlent ; . . . 'I'hus, if the ~vitness is an  agent or accomplice, his 
ctaternents may be admitted to impeach his testimony although not ful- 
filling the requirementq for their reception as ricarious admissions," 
citing 8. 2'. ATevi17e, 51 N.C. 423 ; f l ubbard  v. R. R., 203 N.C. 675, 166 
S.E. 802; I I o p k i n s  I $ .  ('olonirrl S torcs ,  2% 1 .C .  137, 29 S.E. 2d 455. 

Likewise, in 31 C.J.S., Evidence, section 402, page 1209, i t  is stated: 
( 'Prior contradictory statements of the witness, made in a prior proceed- 
ing, do not conqtitute affirmatiw evidence or evidence in chief of the facts 
stated." 

I n  light of our own deciqions and those from other jurisdictions, as well 
as the views cxpres.;ed by the textbook writers on the subject under con- 
sideration, in our opinion, the defendant's motion for  judgment as of 
nonsuit should hare  becn sustained. Our conclusion, however, is not based 
on any doubt as to the reracity of the officers who testified for the State, 
but solely on the principle that  an  uncorroborated extrajudicial confes- 
sion is insufficient in lam to snstain the conviction. 

The judgment of the court below is 
Reversed. 

ALES D-WIEL V. DURWOOD B. GARDNER. 

(Piled 5 May, 1954.) 
1. Pleadings 3 30-  

A motion to strike made before answer, demurrer, or extension of time 
to plead, is made as a matter of right rather than of grace, G.S. 1-163. 

2. Pleadings 8 3a- 
Allegations which set forth matters foreign and immaterial to the con- 

troversy are considered irrelevant; whereas, excessive fullness of detail 
or the repetition of facts are treated as being redundant. 
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3. Pleadings § 31- 

On niotion to strike, the test of relevancy is the right of the pleader to 
present in evidence on the trial the facts to which the allegations relate, 
and nothing should remain in a pleading over objection which is not com- 
petent to he shown in evidence. 

4. Pleadings s 3a- 
The function of a pleading is not the narration of the evidence, but 

rather the statement of substantive, ultimate facts upon which the right 
to relief is founded. 

5. Pleadings § 31- 
Allegations mhich a re  clearly evitleutial, irrelevant, or repetitious and 

probative have no place in stating a cause of action and should be stricken 
on motion aptly made. 

6. Appeal and  Error 5 3 8 -  

The burden is on appellant not only to show error but also that  the 
alleged error is material and prejndicial. 

7. Appeal and Error s 40f- 

The denial of a motion to strike n ~ a t t e r  from a pleading will not be 
disturbed on appeal mless  appellant shows that the matter is i r r e l e ~ a n t  
or redundant, and further shon.s that its retention in the pleading will 
cause harm or injustice. 

8. Same- 
On appeal from denial of' motion to strike, the Supreme Court will not 

~u~tlcr tal ie  to chnrt the course of the trial. 

9. Pleadings 31: Assault § at-- 

In  this civil action to recover danlagea for ass:~ult and battery, allega- 
tions as  to the peaceful and gentleluanly chnmcter of plaintiff and that 
ilefendnnt had been involved in inany criminal cases charging him with 
violation of the liquor laws and engaqing in assaults with deadly weapons, 
and as  to the wild and drunken conduct of defend,rnt previous to the occa- 
sion in suit, shoiild have been stricken on motion nptly made. 

,IPI>E\L ty d e f m d a n t  f r o m  Sfewns ,  J., a t  J a n u a r y  Term,  1954, of 
F x  m m , r n - .  

( ' i ~  il a r t i o ~ l  to  r c ~ ~ t v c r  darnapr= f o r  allegwl assaillt and  battery. 
Thc defendant before ansx-ering or otherwise pleading moved t o  s t r ike 

cer tain portionr of thc complaint.  T h e  court ruled that the  word "small" 
apprnr ing  i n  paragraph  3 should be stricken, bu t  t h a t  otherwise t h e  
motion should he denied. 

From the order entered i n  accordance with t h e  foregoing ruling, t h e  
tlefrndant appcalwl, a - p i p i n g  errors. 
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J o ~ w s o x ,  J. The statute, G.S. 1-153, under which the defendant's 
motion to strike was made, provides: "If irrelevant or redundant matter 
is inserted in a pleading, it may be stricken out on motion of any person 
aggr i e~ed  thereby, . . ." The defendant lodged his motion before answer, 
demurrer, or extension of time to plead. This being so, he may claim 
the benefits of the statute as a matter of right, rather than of grace. 
B r o w n  7:. Hal l ,  226 K.C. 732, 40 S.E. 2d 412; Hil l  ?;. S f a n s b u r y ,  221 
K.C. 339, 20 S.E. 2d 308. 

As bearing upon the interpretation and application of this statute, these 
propositions may be taken as established : 

1. Allegatioils which set forth matters foreign and immaterial to the 
controversy are considered irrelevant; whereas, excessire fullness of detail 
or the repetition of facts are treated as being redundant. Se7vsorn 1). 

Seu.xom. 40 S . C .  122;  Co7inril 1.. Ilickerson's, Inc.,  233 S . C .  472, 64 S.E. 
2d 551; McIntosh, S o r t h  Carolina Practice and Procedure, p. 378. 

2. On motion to strike, the test of reievancy is the right of the pleader 
to present in evidence upon the tr ial  the facts to which the allegations 
relate. Diz ie  Lines  u. OrannicX*, 235 S . C .  552, 78 S.E. 2d 410; Council 
2. Dickerson's, Inc., s u p ~ a , :  1Tr1~it70w c. I?. R., 217 K.C. 558, 8 S.E. Zd 
809 ; Hildehrnnd v. T e l e g m p h  Co., 216 S . C .  235, 4 S.E. 2d 439. 

3. Nothing should remain ill a pleading over objection which is incom- 
petent to be shown in evidence." Penlly v. Stone ,  228 N.C. 295, 45 S.E. 2d 
362; Duke  v. Crippled C'h;ldren's Cornmission, 214 N.C. 570, 199 S.E. 
918; Scot t  2'. Bryan ,  230 S . C .  47Y, 187 S.E.  756. 

4. The function of a pleading is not the narration of the evidence, but 
rather the statement of the substantive, ultimate facts upon which the 
right to relief is founded. I t  is these ultimate facts that  are put i n  issue 
by the pleadings; the probative facts are those which may be in contro- 
versy, but are not iesuable. "Fact.. from which the ultimate and decisive 
facts may be inferred are but evidence, and therefore probative. . . . 
'The ultimate facts are those which the evidence upon the tr ial  will prove, 
and not the evidence which mill be required to prove the existence of those 
facts.' " W i n d e r s  v. I{ill, 141 K.C. 694, 54 S.E. 440; H a w k i n s  c. L I I ~ s s .  
222 N.C. 95, 21 S.E. 2d 873. 

5. Alllegations which are wholly widential and probative have no place 
in stating a cause of action and should be stricken out. IInzckins v. ~ l l o s s ,  
s u p m ;  GMIJ 2'. Bner,  234 S . C .  276, 67 S.E. 2d 47. 

6. Kevertheless, allegations in a complaint sliould be stricken only 
when they are clearly improper, irrelerant, or unduly repetitious. Rhodes 
1 % .  Jones, 232 S . C .  547, 61 S.E.  2d 725. 

7. Furthermore, to invoke the aid of this Court i t  is not enough to show 
error and no more; the burden is on the appellant to show error which is 
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material and prejudicial. C ' d  1 . .  4Stro~td ,  232 N.C. 478, 61 S.E. 2d 342: 
8. c. Rni,lcy, 236 N.C. 738, 74 S.E. 2d 39. 

S. A\ccordingly, the denial of a  notion to strike matter from a pleading 
under the provisions of G.S. 1-153 is not ground for rcvcxsal unlci. the 
record affirmatively reveals t h e  t n o  things: "( 1) That  the matter is 
irrelevant or redundant; and (2 )  that  it> retention in  the pleading will 
cause harm or injustice to  the moving party." U i n s o n  v. Britt, 232 N.C. 
379, 6 1  S.E. 2d 185. Sce also I,e,lfortl 1.. Tr.ansportation C'o., 237 S.C. 
317, '74 S.E. 2d 633, and cases cited; I n  re Il'ill of IVood, ante, 134. 

9. S o r  is it  the function of this Court in deciding an  appeal from a 
on a motion to strike> to  chart the course of the tr ial  i n  advance 

of the hearing. IIildebrattd 2). T e l q r t r p h  Co., s u p m :  Pemberfotl 1 . .  

Greensboro, 205 i\T.C1. 599, I T 2  S.E. 196; Clothing 8 t o w  1 ) .  Ellis 8iotlc ck 
Co., 233  N.C. 126, 63 S.X. 2d 116. 

The defendant's iuotion to strike relates to nineteen q a r a t c  portions 
of the complaint. To  set all of then1 out verbatim and discuss the con- 
textual setting of each would burden this opinion with a tedionqncqs wry- 
ing no useful p ~ i r p o ~ .  I t  cuffice:: to qay that a f t w  examining the corn- 
plaint and each of the dcfendant7< esceptions in tl r light of the applica- 
11le principles of law, we ha re  rcacllecl the conclu~ion that  the folloning 
portions of the complaint should hc strickrn out, and it is so ordered : 

1. Strike out all of paragraph 3. I t  rcacls a< follons: "That the plain- 
tiff is a wmll  farmer who reside, on a fiirm located adjacent to Cedar 
Rock 13aptist Church, Cedar Hock Tox-nahip, Franklin County, North 
Carolina, where $aid plaintiff has engaged in  the cultivation of agricul- 
t ~ i r a l  crops for the past several years. That  for his. entire life said plain- 
tiff has been a pcacc-loving and Ia~v-abiding c i t i z~u ,  never having beell 
involved in riotous or boisterous conduct, always conducting hin~self i n  
:I gentlcrnanly and peaceful ~nanrier." 

2. Strike from par:~grapli 4 the following: "T11,it previoui to the t h e  
hereinafter zl)ccifically complained of, and on more than onc occa~ion, the 
defendant has made drunken excursions in Frank1 n arid adjoining coun- 
tie*, sl~ooting a t  ~ a r i o n q  residents of Cedar Rock Township, and the cars 
ocw~pied 1,. citizen, of thi. county, and har ing  on previous occasions been 
involved in many criminal cases in Franklin and Nash Counties as a 
defendant, wliercin the defendant mas charged with violation of the 
North Carolina liquor lams, and engaging in :~...aults with deadly weapons 
wit11 intext to kill." 

3. Strike from paragraph 5 the following: "That despite the wild and 
drunken conduct of the defendant as hereinbefore alleged, the defendant 
was a farmer of Cedar Rock T o ~ ~ n s h i p ,  and this phintiff  has, a t  all times 
prior to the thing.. hereinafter complained of, been able to associate ~ v i t h  
the defendant in a 1)leaqant and pesccflll manner." 
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I t  may be conceded that some of the allegations to which other excep- 
tions relate are somewhat decoratiw and evidential. Nevertheless, it  has 
not been made to appcsr that the defendant will be prejudiced by the rest 
of the challenged arerinents. Therefore, under application of the doc- 
trine applied in L r d f o r d  1.. I l ' r o n s p r f a f i o n  Co., s u p r a  (237 N.C. 317)' 
and I I i n s o n  v. Brift,  s u p r a  ( 2 8 2  S . C .  3 i 9 ) ,  the defendant's remaining 
~xceptions are overruled. 

The plaintiff cites and relieb on L o r ~ g  P. Love,  230 X.C. 535, 53 S.E. 2d 
661, as authority for retrntion of the portion of paragraph 4 which we 
are ordering stricken. Howerer, our examination of the record in that  
case discloses a factual situation clearly distinguishable from the instant 
case. 

Subject to the n~odifications indicated, the order belon- is affirmed. Let 
the plaintiff be taxed with the costs. 

Modified and affirmed. 

STATE v. LIWI BARLEY. 

(Filed 8 May, 1954.) 

1. Attorney and Client 8 6- 
The relation of attorney and client rests on principles of agency and not 

those of guardian and ward, and while an attorney has implied authority 
to make procedural stipulations and decisions in the management or prose- 
cution of an action, in thc absence of special authority the attorney ordi- 
narily has no power to enter a stipulation operating as a surrender of a 
substantial right of the client. 

8. Same: Criminal Law 5 17r- 
Where defendant's attorney tenders :I plea of nolo contendere, but the 

defendant in apt time disavows the plea and continues to protest his inno- 
cence throughout the proceeding. the defendant is not bound by the plea 
and is entitled to have his day in court b~fo re  a jury, and judgment entered 
on the plea of  lol lo contendere will be varnted on appeal. 

-\PPEAI. by defendant from cCil~i*, .I., at  September Term, 1953, of 
RAXDOLPH. 

C'riminal prosecution tried on zippal  from County Recorder's Court 
upon a warrant  cliarging the defendant with transporting and har ing  in 
Iiiq possession nontas-paid liyuoi-. 

The zeries of crents oil which tlir defendant's appeal rests is epitomized 
b,v this statement taken from the case on appeal: '(The Court did not 
charge the jury ant1 did not su lmi t  t l ~ e  caGe to the jury, but accepted the 



254 I N  THE S U P R E M E  C0UR.T. [240 

plea of Xozo C o x ~ ~ a n r x ~  ns clltrrcd by tlie defendant's counsel, when 
and notni ths ta~idi~lg  the t1efend:int wa, insisting that he was NOT 
GUILTY . . ." 

The foregoing ,itatement i. clucitlatcd :111(1 exp l~ ined  hy these further 
excerpts taken from the ca.e on appeal: 

"Upon inquiry of the Court the defendant annoilnccd that he was KOT 
GUILTY but notn itllstanding this announcement the defendant's attorney, 
MT. C. York, told the court he would tlater a plea of N o ~ o  COSTENDERE. 
Thereupon the defendant <aid, ' S o ,  I am not guiltj, '  and his attorney told 
him. ' let 's cnter a plea of XOLO CONTIADEKE and then I will more to 
Kor, PROS thc ~ a v '  without any explanation of the meaning of the words 
' no lo  ~ o l ~ f ~ d e r e . '  The court acceptcd the p l ~ a  of *aid attorney and there- 
upon the follov ing procpedings \\ prc liact" : C'onrttrble ,\. H. Stutts, wit- 
ness for the State, testified, in .nb-tance, that  a t  the time laid in the war- 
rant  he walked up to the defendant's parked taxicab; that  the defendant 
was under the steering wl~er~l.  'I'n o paGsengers wrxre in it. The man in 
tlie rear .eat liad a paper bag. "1 asked him if i t  had liquor in i t  and he 
said 'So.' hc had Coca-Colas, and I asked him to hand i t  to me, and he 
did, and thc paper bag containetl a one-half pallon jar  of nontax-paid 
liquor and t v o  bottles of C'oca-Cola. . . . 1 talked with Barley ( the de- 
fendant) and 13ar l~y said . . . the two passengers had been around back 
of the garagP and came back to the taxi from the rear, and one got in the 
front seat and the one with the peper sacli got i n  the rear ?eat and that  
he started off and drove about ten feet and then backed his taxi up  to the 
place where he started from when the passengers came from around the 
building. Barley said he asked the pas~eager  if he had liquor in that  
wck, and that he said, 'So'  . . . he had C'oca-Colas, and he said he told 
the pasw'enper if he had liquor in i t  he wo11ld have to get out, that  he could 
not haul liquor and nollld not do it, and that  is what they were talking 
abont nhen I went u p  to the taxi." 

"Tlic Statc re~ted .  
"The defendant's counsel nlorecl the court to  WOL PROS the case, nhich  

 notion n as orerrnled. 
"T1iri~cnl)on thc Court pronounced JUDGAIENT : That  the defendant be 

confined in the common jail of Randolph County for . . . three months, 
. . . and . . . be placed on probation for twelve rlonths. 

"l ' l~c dcfentlant insisted upon going 11~1011 the stand and was not satis- 
fied with the  lea entered by his coun\el, or with t ~ e  manner in which he 
handled the case, and thrrcnpon . . . counsel for  the defendant, with 
pernii,i\iou of the court, n - i t h d r c ~  as counsel for  the defendant. 

"Thcreupon tlie defendant went upon the stand in his own behalf and 
tectificd as follons: 'I did not enter a plea of guilty or authorize my 
counsel to do so. I contended then. and I contend nox7, that  I am not 
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guilty.' (The  defendant then went on to deny that  he had any interest 
i n  or  control over the liquor and said he did not know it was in the taxi 
until the officer found it.) . . . 

"The defendant rested." 
The court pronounced judgment directing that  the defendant be im- 

prisoned and assigned to work under the supervision of the State Highway 
and Public 'R'orks Commission for a period of twelve months. From the 
judgment so extered the defendant appealed. 

Attorney-General  V ~ ~ l i u l l n ~ r ,  Assistant d f torney -Genera l  B ~ u t o i c ,  and 
Gerald F.  M7hite, i l lembcr  of h'taljf, foy the  S ta te .  

W .  I?. G a ~ ~ i n  and  G a t i n ,  Jnckson (e. G n r i n  f o r  de fendan t ,  appellant.  

JOHNSOX, J. The relation of attori1r.y and client rests on principles 
of agency, and not guardian and ward. n'hile an attorney has implied 
authority to make stipulations and derisions in the management or prose- 
cution of an  action. such authority is usually limited to matters of pro- 
cedure, and, in the absence of special authority, ordinarily a stipulation 
operating as a surrender of a substantial right of the client will not be 
upheld. See Uei t z  2%. Bulch, 209 N.C. 202, 183 S.E. 384; Bizzel l  v. E q u i p -  
m e n t  Co., 152 N.C. 9s. 108 S.E. 439; 5 Jur. ,  ,Ittorneys a t  Law, 
Sections 91 and 92. 

The defendant i n  apt  time disavowed the plea of no10 contendeye as 
tendered by counsel and continued to protest his innocence throughout 
the proceedings below. 

On the record as presented we conclude he is entitled to  hiq day in  
court before a jury. To that end the judgment below will be vacated and 
set aside and the cau.e remanded for t r i d  on the defendant's plea of not 
guilty. 

Reversed and remanded. 

HAROTAD JOHSSON v. G .  K. HEATH, JR., a s ~  CLIFTON HEATH. 
I~'DI~IDIJALLI~, AXD T/A HEATH'S FISH MARKET. 

(Filed .5 May, 1034.) 

1 .  Automobiles $j 8a: Animals § 2- 

I t  is the duty of the driver of an automobile to Beep a reasonably careful 
lookout in the direction of travel so as to avoid collision with animals, 
persons and vehicles on the highwar. 
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Animals 5 %Evidence ht~ld to show contributory negligence as  matter 
of law on part of motorist hitting 111ulr: on highvgay. 

Evidence tending to show that plaintiff was driving his car on a bright 
moonlight night on a straight hiqhnny, that a r ~ u l e  grazing beside the 
road started wallting across the highway when pl.iintiff was one hundred 
yards diqtnnt, that l~laintilf, ~ i t h o u t  slaclrening speed, drove on and col- 
lided with the rnule when oiily her hind~uarters and rear feet were on the 
hard surface, and that plaintiff ~ v a s  not meeting any oncoming traffic and 
had plenty of room to turn left and : ~ r o i d  the collision, i s  l ~ e l d  to disclose 
contr~butory negligence on the part of plaintiff as a matter of law barring 
recovery for personal injury and property damage caused by collision of 
the automobile with tlie mule. 

Appeal and Error 5 3- 
Al~pellant must not only show error, but also thr t  the alleged error was 

prejudicial and not merely tt.c*linic.al, and :nnountc~tl to tlie denial of some 
substantial right. 

Appeal and Error 5 39c- 

Wlien plaintiff's own evidence discloses contributory negligence barring 
recorery as a matter of law, so that it is apparent he is not entitled to 
prevail in any view of the case, a new trial will not be awarded for mere 
technical error. 

.IPI~EAI, by plaiiltiff from Hubbart l ,  Special  ,Tudge, Janua ry  Term 1954, 
of PITT. 

Civil action to rclcover for personal injuries arid property damage 
caused by a collisioil of an  automobile plaintiff wa:j driving, with a mule. 

Plaintiff's evidence tended to slio~\- the followinq facts. The night of 
5 J u l g  1952 x7as a bright, moonlit night. ,Ibout I) :00 or 9 :30 p. m. that  
night plaintiff was dr l r inp  his automobile betweea 45 and 50 miles an 
hour from Farmril le to Greenville on U. S. Highway 264. H i s  uncle, 
,Ilrin Johnson, u h o  was riding with him, did not testify in the case. A 
loose niulc of the defendants was grazing on the shoulder of the highway. 
The 1lighn:rp waq qtraipht one or one and a half miles from where the 
rnule was glazing in the clircctioii of Farmrille. Plaintiff was meeting no 
car : nothii~g obstructed his view. Tlw riiule btart1.d across the highway. 
wlien plaintiff's car was 100 yards from her : she "I ook her time" walking 
across. Plaintiff without slackening his speed collided with the mule, 
who,e front feet \\ere off tlie h i g h ~ r a y  and only her hindquarters and rear 
feet were on the paverncnt. There xraq ~ l e n t y  of room for plaintiff to 
turn to the left on thc pavemcnt and to n ~ i s s  the mllle. Without objection 
a n itncss for the plaintiff, who saw the colli.ion, t~~stif ied "the headlight. 
of the car piclied up  the mule when it n as within 100 or 150 yards of the 
i~lule." I'laintifYs automobile a a s  stopped by a tree 9915 feet from the 
point of collision. Plaintiff was knoclrcd unconscion~, niid received in ju-  
ries ; M r i n  Johnson was unhurt. 
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The plaintiff testified in substance as follows. On this night he drove 
to Farmville to see a ball game; (lid not see i t ;  rode around "a little bit" :, 
the last thing he remembers he was driving on the Greenville Highway; 
doesn't know how fast he was d r i ~ i n g ;  didn't see a mule; doesn't remem- 
ber the collision a t  a l l ;  woke up in the hospital. 

The mule had been out of defendants' pasture twice within two or three 
weeks prior to  the collision. Before the collision the defendant G. I(. 
Heath,  Jr. was told the fence would not keep the mule i n  the pasture, and 
said he was going to fix it, but did not. On the night of the collision a 
gap had been left doml in  the fence. An  employee of the defendants that  
afternoon delivered blocks near a tobacco barn on defendants' farm. To 
get to this barn he had to take down a gap in the wire. The morning after 
the collision the defendant G. K. Heath,  J r .  told a witness for the plaintiff 
the gap mas down. I t  mas ~t ipula ted  the collision occurred in Stock Lav- 
territory. 

The defendants offered no evidence. 
Issues of negligence, contribntcry negligence and damages were sub- 

mitted to the jury, who answered the firqt issue as to negligence SO. 
From judgment signed in accord with the verdict, the plaintiff ap- 

pealed assigning error. 

PARKER, J. Thc fact- in the recent case of X e l l y  I * .  Il'illis, 238 N.C. 
637, 7s S.E. 2d i l l ,  are ;liffc~.e~lt. 111 that  cace the mule wddenly 
emerged from the darkness north of tlie h i g h ~ ~ a p ,  trotted onto the high- 
way and into the path of plaintiff's oncoming truck, TI-hich xms only 1,5 
feet avay.  The dr i rer  saw the nilde just as it emerged from the dark- 
ness, promptly applied his brakes, but could not stop before striking the 
mule. H e  could not turn  to the left to avoid striking the mule, because 
of an  approaching automobile on that  par t  of the roadway. 

I t  is the duty of the driver of an automobile to keep a reasonably care- 
ful lookout in the direction 01 travel io  as to aroid collision mith animals, 
persons and rehicles on the highway. Sirzgletal-y v. S i x o n ,  230 S .C .  634, 
80 S.E. 2d 676; Coz v. Lee, 230 N.C. 155, 52 S.E. 2d 355; X u r r a y  r .  
R. R., 218 N.C. 393, 11 S.E. 2d 3%. "IIe is held to the duty of seeing 
what he ought to ha\-e seen.'' T17n71 c. R a i n ,  222 S . C .  375, 23 S.E. 2d 330. 

The plaintiff was operating his automobile on a straight public high- 
map. I t  n-as a bright, moonlit night. H e  ~ i a c  meeting no c a r ;  nothing 
obstructed his viev. The  mule n.a; grazing beside the road, and started 
walking across the highway when plaintiff v a s  I00 yards away. Without 
slackening his speed p la in t ie  drorc on, ~ n d  collided ~ r i t h  the mule, when 
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only her hindquarters and rear feet \\-ere on the pavement. There was 
plenty of room for him to turn to the left, and a ~ o i t l  the collibion. One of 
plaintiff's witnebse,, who saw the collit.ion, testified n ithout objection the 
headlights of the car picked u p  the mule n hen the automobile n as 100 or 
150 yards of the niule. Plaintiff's e~it lence conipels the uneecapable con- 
clusion that  he mas not looking in the direction of travel, or if looking, he 
did not see the mule in time to turn  to the left and avoid striking her. 
I n  either ercnt, his o n n  negligence, as a matter of law, proximately con- 
tributed to  his injury, and plaintiff 118s prored himself out of court. 
Presky  v. .41len &? Po., 281 S . C .  1'?1, 66 S.E. 211 7:39; Cox c. Lee. ~zrpra; 
sawyer r. E. R., 234 N.C. 164, 66 S.E. 2d 639; Orens 1%. Charlotte, 159 
N.C. 332, 71 S.E. 748. 

Plaintiff makes t l i c s ~  contmtioi:- : t11c court erred in excluding evi- 
13ence that two dngs after tllc colli-ioii one dcfeiidant e o n v e ~ ~ d  all of his 
property to his wifc, anti the otlic,~. all of liis pro l~er ty  to his fa ther ;  that  
the court errcd in charging the j l ~ r y  there x t b  no  evidence tha t  the de- 
fendants knowingly permitted the n i u l ~  to 1un a t  la .ge; and there was not 
sufficient eridcnce for thc jury to coiisicler n hether r n agent of the defcnd- 
:ants 1)crniirtcd tlie mule to ~c ' t  out of thc p a ~ t n r c  ('onceding, but not 
tlecicling, there n-a3 tc~111iical error ill thc trial below; it v a s  Ilarmless, 
for if this action wcre rcturiicd for a I I C U  trial, the plaintiff could not 
recover. 

Technical error is not sufficient to disturb the rerdict arid judgment. 
The burden iq on tlie apl~ellaiit not only to show error, hut to shov- preju- 
dicial error amounting to the denial of come su1)stantial r ight;  or to 
phrase i t  differently, to show that  if the error had not occnrred, there is 
:I reasonable probability tlie result of the trial inigh hare  been materially 
more farorablc to him. S ~ n i f h  C. Oil Co.. 2:::) S . C  360. 79 S.E. 2d 880; 
Freenznn v. P i ~ l d y ,  237 N.C. 734, 76 S.E. 2d 130 ; li'cw I ? .  iqimowifz, 226 
N.C. 379, 28 S.E. 2tl 194: S ~ n i f h  I ? .  Sfccn,  223 S . C .  644. 35 S.E. 2d 888; 
('ollins T .  Lamb, 213 S . C .  719, 2 S.E. 2d 863; TT7ilson 1 . .  L1rm7m Co., 
IS6 N.C. 56,118 S.E. 797. 

In  Frcerna,~ 1 % .  Pwcltlly, s,rpi.a, the Court wid  "ne have consistently 
licld that  wholi. upon a consitleration of the whole record, it clearly ap- 
pears that  the apl,ellant. under no akpwt of the tettiinony, is entitled to 
wcorcr and th:rt the cviclence c o n ~ i d e r ~ d  in tlie light 111o~t fa\-orable to 
him is mch that  the trial judge n o d d  bare been f u l l -  justified in giving 
ti l~eremptory inctructlon, or d i rec thp a xerdict. againct him on the deter- 
~n ina t i r e  issue or iswe:, any error committed duling the trial nil1 be 
tleenied 1iarmlws"-Citing maliy authorities. 

Applying the rules of al)pellate practicc1. it become.. clear the caqe 
should not be w i t  hack for n llew trial. 

S o  error. 
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G. S. DOKNELL, T/A EASTERX OIL TRANSPORT COMPANY, v. E. R. COX 
AND MAMIE COLE COX, T/A COX AUTO SERVICE. 

(Filed 5 May, 1954.) 
1. Appeal and Error § 21- 

An assignment of error to the findings of fact by the court below must 
be supported by an exception to such facts. 

2. Appeal and Error § 4Od- 
When no exception is taken to the findings of fact it  will be presumed 

that the findings are supported b~ the evidence. 

APPEAL by defendant Mamie Cole Cox from B u m e y ,  J., October Term, 
1953, of NEW HANOPER. 

This is a civil action to recover from the defendants the sum of $583.17 
for  petroleum products  old and delivered. 

The defendants are citizens and re.;irlents of Richmond County. The 
summons purports to have been duly served on both defendants and a 
copy of the complaint delivered to then1 on 13  January,  1953. N o  answer 
was filed and judgment by default final was entered on 3 March, 1953, by 
the Assistant Clerk of the Superior C'ourt of New Hanovel* County. 

The defendant Naniie Cole Cox filrd a motion before the Clerk of the 
Superior Court of X e v  Hanover C'ountp on 9 July, 1953, to set aside the 
judgment on the ground that  no summons had been serred on her. The 
motion was denied and she appealed to the Superior Court. 

The matter came on for hearing in the Superior Court and his Honor 
found the following facts : That  the summons mas duly "issued from the 
Superior C'ourt in S e w  Hanover County on the 12th day of January,  
1953, directed to the Sheriff of Ziichmond County, and the Sheriff of 
Richmond  count^-, through his dnlx appointed and qualified deputy 
sheriff, namely: J. J. Heeney, served upon the defendant, Xamie  Cole 
Cox, on the 13th day of January,  1953, a cop1 of the summons and a 
copy of the duly verified complaint by reading the sumnlons to and deliv- 
ering a copy of the summons and a copy of the complaint to the defend- 
ant, Xamie  Cole Cox." 

Whereupon, the court denied the motion and affirmed the order of the 
Clerk of the Superior Court of S e w  Hanover County. The defendant 
Mamie Cole Cox appeals, assigning error. 

S t e c e n s ,  Rzlrgzvin CF M c G h e e  for p l a i ~ ~ f  if, appel lee .  
111. C. X c L e o d  for d~fcndant,  a p p d l a n f .  

FEE CURISX The appellant assigns as error the findings of fact by 
the court below. However, the assignment is not supported by an excep- 
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tion to such findings, therefore, i t  is feckless. W o m l e y  c. Rendering Co., 
339 N.C. 547, SO S.E. 2d 467;  TT7yaft 7.. S h a r p ,  239 S . C .  655, 80 S.E. 2d 
762. Xorcover, when !lo exception i.: tnkcn to findings of fact, they a r e  
presmned to be s u p p o r t d  by  the  eritlence and  a r c  binding on appeal.  
TYynti  c. S h a r p ,  s u p m ,  and cases cited therein. 

T h e  rul ing of the c o i ~ r t  below is 
Aiffirmed. 

WILLIAM SAMUEL BAKER, JR.. r. L. R. VARSER, CHAIRMAS, A A D  

GEORGE I?. GREESE, KINGSLASD VAN WINKLE, L. T. HARTSELL, 
JR., B r S T O N  NIDTETTl;. JORX H. HALL AND THOMAS H. LEATH, 
ALT, 1Rlnrn~1:s or THE ROARD O F  L.lW EXAMINERS O F  THE ST,4TE 
OF KORTII CAROLINA, AKI)  THE EOARD O F  LAW EXAhlINERS O F  
THE STATIC OF SORTH CAIROLINA. 

(Filed 19 May, 1954.) 

1 .  Attorney and  Client 2: Administrative Law § 6-- 

I7poll tcrtioravr to rel'ietv the action of an adi~iinistrative board. the 
hetirins in the S u ~ ~ e r i o r  Court is qolely iqwn the nxord of such board as  
certified, without the i~~trotlnction of c~i t l rnce in tl e Superior Court. 

2. Statutes § 12- 

Where a sectium ot the Code is not bronqlit forward in the General Stat- 
utes and docs not come R-ithin the exceptions and Limitations set forth in 
Chapter 101 of the General Statutes, sncli section of the Code is repealed 
and cannot be r e r i ~  ed. 

3. Appeal and Er ror  8- 

.in appeal c r  ,~cc.cssitate follo\rs the theory of the trial. 

4. Appeal and  Er ror  § 1- 

Where t11c constitutionality of a statute is not r a ~ s e d  in the lower court, 
the qnestion cannot be raised for the first time in the Snpreme Court on 
appeal. 

3. Attorney and Client 1- 
.I person (lot+ not I I : I T ~  n natural or conrtitutional right to practice law; 

it is n prir i lwr or frmlchise to be earned by hard study and con~pliance 
with the qualificntion~ for admission l o  practice ln\r prescribed hy law. 

6. Constitntional La\\- 9 1- 

E y  virtue of its police pol7 er a statc) is authorized to cstablisl~ qnnlifica- 
tions fur atlniission to 1)ractice law in its jurisdiction. 

7. Attorney a n d  Client § 1- 

An attorney a t  law is a \\\on1 officer of the court indispensable to the 
adnlinistration of jnstire, ~ l i t l  1x1s an obliqation to I he public as nel l  as  to 
his clients. 
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8. Domicile § l- 
Whether the word "residence" is synonymous with "domicile" depends 

upon the nature of the subject matter as  well as the context in which the 
word is used, and a person may have his residence in one state and his 
don~icile in another. 

9. Attorney and Client S 2- 

The requirement of Rule Five of the Rules Governing Admission to 
Practice Law in North Carolina in regard to "residence" means "domicile." 

10. Attorney and Client 5 2- 

The burden of showing that he has the qualifications prescribed by Rule 
Five of the Rules Governing Adnlission to Practice Lam in Xorth Carolina 
rests upon the applicant. 

11. Same--Evidence held t o  support finding of Board of Law Examiners 
tha t  applicant was not  a resident of the  State a s  required by Rule Five. 

The evidence before the Board of Law Examiners was to the effect that 
while applicant was in the armed services his parents moved to a city in 
North Carolina, that upon his discharge from service he returned to his 
parents' home and resided there for a little over a month, that he then 
enrolled as  a student in the university of another state, that after com- 
pleting school he returned to his parents' home and remained there some 
five months, that applicant, having reached his majority, was then em- 
ployed in Washington, D. C., and that  this employment was terminated and 
applicant returned to his parents' home in North Carolina five months prior 
to the filing of his application and less than six months prior to the date 
of the examination. Applicant introduced no evidence that  he had ever 
registered to vote or had roted in North Carolina, or had paid income tax 
here. Held: The evidence supports the finding of the Board of Law Esam- 
iners that  applicant had not been a citizen and resident of North Carolina 
for 12  months nest  preceding the filing of his application a s  required by 
Rule Five, and therefore it was the duty of the Board to deny his applica- 
tion to take the examination, and the ruling will not be disturbed in the 
absence of anything in the record tending to show that  the Board's action 
was arbitrary or capricious. 

12. Constitutional Law S I+ 
The right to practice law in the State courts is not a privilege or im- 

munity of a citizen within the meaning of the Fourteenth Amendment to 
the Federal Constitution, nor has applicant shown a violation of any rights 
guaranteed by the State Constitution, Article I, See. 17. 

13. Adniinistrative Law 8 6- 
In reviewing an order of a n  adn~inistratire board, the findings of fact 

made by the board a re  conclusive when supported by the evidence before 
it, and are  not rerie~vable by the courts. 

14. Same- 
An order of an administrative board supported by its findings of fact 

will not be interfered with by the courts except upon a showing of cnpri- 
cious, unreasonable or arbitrary action, or disregard of law. 
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15. Attorney and Client 5 % 

The Board of Law Examiners of the State of North Carolina has been 
entrusted bg statute with the duty of examining apnlicants for license and 
providing regulations for admission tc~ the Bar. G S. 84-24. 

16. Administratire Law § 6- 
The conclusireness of findings of fact by an administrative agency or 

board is not affected by the fact a niinoritg of its members disagree. 

, h v x ~  by plaintiif from Foiinlain ,  Special  J u d g e ,  March Civil Term 
(,I) 1954 of TITam. 

This proceeding was coinmc~nced in  the Snperior C'ourt of New Ilanovcr 
('ounty on 3 A \ ~ ~ g ~ w t  19:)3 to compel the defendant;, The Board of Lav 
li'xaminers of the State of S o r t h  Carolina, to permit plaintiff to take the 
examination to be given applicants for admission to practice law in Xorth 
Carolina in the City of Raleigh on 4, 5 and 6 -1ugnst 1953. On the samc 
date the nonorable IT'. C. Harris ,  Resident Judge of the Seventh Judicial 
District of S o r t h  Carolina, and for the Fal l  Term 1953 presiding in  his 
district, entered an order in chambers a t  Wilmington, North Carolina, 
directing the defendants to  permit plaintiff to stand I he exan~ination;  and 
cln 5 Alugust 1953 Judge Harr is  in chambers a t  Wilmington, Nor th  Caro- 

lina, entered another order, amending and revising his first order '(so a< 
not to require directly or by implication that  the defendants shall grade 
and evaluate the plaintiff's exan~ination for admission to practice law in 
Sort11 Carolina, and that  no further action is re+-ed of the defendants 
until the legal rights of the parties h a m  been deterniined." 

P n r w a n t  to the orders of Judge Harr is  the plainhiff took the examina- 
tion, but the defendant, have not, graded hiq examination papers. 

The tlefcnclants excepted to both orders of Judge Harris, and appealed 
to tlie Supreme Court, and the opinion of thip Court is reported in B a k e r  
I > .  T'arser, 830 S . C .  180, 79 S.E. 2d 757. This Court held that  Judge 
IEarriq hat1 no jurisdiction to enter the t v o  orders, and that  m a n d a m u s  
n a s  not the proper way to present the matter for review by us. This 
Court after stating that  the conlplaiilt of plaintiff, liberally interpreted. 
seems to allege that  the defeiidants in i.on4dering the question of plain- 
tiff'> re.idence ~v i th in  the State for tn-elre months, t~ctcd in misapprehen- 
qion of what is in l a ~ v  "residence" n i th in  the p u r v i m  of Rule Five goy- 
erning a t lu i i4on to the practice of law in the State said:  ('Hence, rather 
t lml  to dicmiss thf action, i t  is deemed proper that  he coniplaint map be 
con-idered a11 application to the Snperior Court for  a writ of cerliorari 
to the end that the record of pertinent proceeding zn w s p c c f  t o  question 
of rlrlc appl ied i n  de termin ing  residence of p laint i f f  rcithin the  S t a t e  in 
conn ecf ion z u i f l ~  his appl icat ion f o r  bar  ~ z a m i n a f i c l n ,  m a y  be jzidiciall?~ 
rel*iclr'cd." The orders of Judge Harr is  lvere revervil, and the proceeding 
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mas remanded to the Superior Court for further proceedings in accord 
with our opinion. 

On 27 January  1954 the Clerk of the Superior Court of New Hanover 
County entered an  order by consent removing this action from the Supe- 
rior Court of S e w  Hanorer County to the Superior Court of T a k e  
Cou11ty. 

At the J larch  Civil Term i.1) 1951 of TVakc, Judge Fountain, upon 
motion of the plaintiff, issued a writ of certio~.ari directing that the de- 
fendants certify forthwith to the court the application of plaintiff to take 
the bar examination in August 1953, and the record of all hearings, find- 
ings of fact, conclusions of law, orders and any other records now in their 
possesqion pertaining to such application for judicial review by the court, 
except the examination papers filled out by the plaintiff under Judge 
Harris'  orders, but not graded by the defendants. The defendants 
promptly obeyed said writ. 

The transcript of the proceedings certified by the defendants was read 
to the court. Plaintiff's application filled out by him in May and early 
June 1953, to be permitted to take the examination in August 1953 for 
admission to practice lam, set forth these salient facts in respect to resi- 
dence. H e  mas born in Charleston, South Carolina, 5 January  1925, 
where he lired until October 1925. From October 1925 until 30 May 
1931, he lived in  Xontgomery, d l a .  ; from 1 June 1931 until 14 December 
1932, in Savannah, Ga.; from 15 December 1932 until 10 Ju ly  1942, in 
Dothan, Ala. (graduatinq from the High School there in 1942) ; from 
11 Ju ly  1942 until 15  Ju ly  1943, in Jacksonville, Fla. ;  from 15 Ju ly  
1943 until 1 Sept. 1944, in Tampa, Fla. ; from 1 Sept. 1944 until 1 Feb. 
1945, in Augusta, Ga.; from 1 February 1945 to date in Wilmington, 
North Carolina, and that Wilmington is his home and residence. His  
application further stated that he attended the 'C'niversity of South Caro- 
lina six years, receiving a B. S. Degree in 1949 and an  L. L. B. Degree in 
1950, and was licensed to practice lam in South Carolina in 1950. Hi s  
application further stated that he served in the U. S. Navy from 3Iay 
1942 until Sept. 1946, and that he had been employed in the Office of 
Chief Counsel, Office of Price Stabilization, Washington, D. C. from 
March 1951 to March 1953. Hi s  application further says his parents' 
residence is Tilmington,  North Carolina. 

On 8 June 1853 the plaintiff was notified by letter by the secretary of 
the defendants that  i t  appeared the plaintiff was not a t  this time, nor will 
be by June 15, a bova fide citizen and resident of North Carolina for one 
year preceding such date. On 21 Ju ly  1953 the plaintiff mas advised by 
letter that the defendants desired to have him appear before them as a 
Board on 25 Ju ly  1953 at  9 3 0  a. m. The plaintiff appeared with his 
lawyer R. P. Upchurch, and testified in his own behalf. This is a sum- 
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iliation of what he said in respect to "residence." He is single, and his 
domicile is in Wilrnington with hi. p:irents; his autoinobile license is 
there; hi3 hunting liccnsc is tliere; his vacations TTere spent there. On 
tlie records of the rniverqity of South Carolina Lam School his residence 
iy given as Wilmington, North Carolina. H e  accepted employment in 
TVashington, D. C. to learn adnlinidrative law, and told them he could 
not work there over two year<. R e  did not apply to take the Korth Caro- 
lina bar exanlination in 1951 and 1952 because ho was working. H i s  
parents moved to Wilmington, S o r t h  Carolina, 1 February, 1945. 

On 27 J u l y  1953 plaintiff was notified by letter b;y the secretary of the 
defendants that  his application for a h i s s i o n  to take the examination in 
>\ugust 1953 had been rejected. as he failed to satisfy the defendant. as to 
his citizenship and residellce as contenlplated undei. Rule Five, and the 
money he paid to take the esanlination was returned to him. 

On 28 Ju ly  1953 plaintiff by telegram requested a rehearing before 
the defendants, which was granted. On 3 -1ugust 1953 the plaintiff ap- 
pealed again before the defendants with his counsel. H e  filed an  affidavit, 
and testified orally. This is the substance of his evidence as to "resi- 
dcnce." H e  enli.ted in the TJ. S. S a v y  in  Sept. 1943 when his parents 
v-ere living in Tampa, Florida. On 1 February 1915 his parents moved 
tc~ Wilmington, North Carolina. H e  served in  the Navy until September 
1946. On 1 August 1925 he returned to his parents' home in Wilmington 
on terminal leave from the Navy, and resided there unti l  the middle of 
September 19-16, when he enrollcd as a student in t h ~  University of South 
C'arolina, and remained there until September 1950. H e  then returned 
to hi. parents' home in Wilmington, and staged there until 1 March 1951, 
when Iic accepted employment in Washington, D. C. H e  terminated this 
emplogment 15  March 1953, and returned to his pal-ents' home, where he 
stayed until 8 June  1953 nh(3n he came to Raleigh to take a "refresher 
course7' for tlie bar examination. He never had a domicile or legal resi- 
dence. or home except with hi< parents, iind has never intended or contem- 
plateti har ing  a legal lionic other than S o r t h  Caroli l~a.  

ITis income was more than $1,000.00. He did not file a North Carolina 
State Inco~ne  Tax Return for 1951 and 19j2.  H e  filed a Federal Income 
Tax Rcturn in Ealt in~ore,  Md..-not in Greensboro. H e  did not pay poll 
t ~ x  in Sort11 Carolina in  1951, 1952 and 1953. 

I n  rcqpert to "residence7' the clefrndant board mace the followinq order 
dated 25 ,July 1953: "Tt appearing to the Roard that  William Samuel 
Baker, J r .  has filed ccrtnin paper.: x~it l l  the Board as his application to 
t ~ k e  the examinations of this Board ill ,\ugust, 1953, and it appearing 
further that  the said Baker Tvas requested by this Roard to appear in 
connection with his application and he did so appeal before this Board on 
J u l y  25, 1953, and i t  fn r thw appearing that  said Baker was born in 
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Charleston, South Carolina, i n  1925 and since that  time has been a resi- 
dent of various communities i n  the States of Alabama, Georgia and 
Florida, and i t  further appearing that he gives his residence a t  the present 
time and since 1946 as the City of Wilmington, Kor th  Carolina, but also 
shows that  he has for a period of March, 1951, to Xarch,  1953, been 
employed in and resided in the City of YTashington, D. C., and has been 
engaged as an  attorney a t  law, he having been admitted to the Bar  in 
South Carolina in 1950, and that  for a period of a t  least nine months 
during the one year period next preceeding ( s i c )  June  15, 1953, has re- 
sided in the City of Washington, therefore, upon the application made 
to the Board and statements made in  personal appearance before the 
Board, it appears that he has not been both a citizen and resident of the 
State of North Carolina for a period of one year next preceeding ( s i c )  
J u n e  15, 1053, and the Board finds as a fact that  he has not been both a 
citizen and resident of S o r t h  Carolina for twelve months next preceeding 
( s i c )  June  15, 1953, and therefore has not met the requirements of Rule 5 
of the Board and it is thereupon ordered that  his application to  this 
Board to take thc 1953 examinations be and the same is hereby denied." 

On 3 August 1953 the defendant Board made the following order: 
"Upon said rehearing the Board finds the following facts: That  the 
applicant first heard prior to the examination of 1950 from the Secretary 
of the Board that  his application should be filed before June  15 of that  
year and because he had not done so, applicant made no further attempt 
to stand that  examination. That  applicant first read the rules of the 
Board in May, 1953. That  the Board had previously given examinations 
for which he might hal-e applied in A u g u ~ t ,  1950, March, 1951, August, 
1951, and August, 1952, but that  applicant failcd to apply to stand said 
examinations. That  while applicant contends he was a resident of the 
State of S o r t h  Carolina for one year prior to June  15, 1953, he mas 
engaged in the practice of law for two gears and 15 days prior to  March 
15, 1953, in the District of Coluntbia. That  during said time applicant 
filed his federal income tax return ~ v i t h  the collector of Internal  Revenue 
a t  Baltimore, Maryland. That  he filed no state income tax with the Com- 
missioner of Rerenue of S o r t h  Carolina for the years 1951 and 1952, nor 
did he pay a poll t a s  to the State of North Carolina for the years 1951. 
1952 and 1953, nor did he list the same. That  the applicant is a single 
man and owns and maintains no home of his own in the State of North 
Carolina and he became of age on Janua ry  5,1946. That  upon considera- 
tion of the foregoing facts and orders heretofore entered by the Board in 
this case. it is considered and ordered that  the order in this case made Ju ly  
25, 1953, be affirmed for the reason that  the applicant has failed to satisfy 
this Board that  he has been a citizen and resident of the State of North 
Carolina for one year prior to June  15, 1953, as required by the rules of 
the Board . . ." 
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Judge Fountain signed a judgment adjudging that  the evidence before 
the Board of Law Examiners on 25 Ju ly  1953 and 011 3 h g u s t  1953 was 
siifficient to support the orders of the Board and the findings of fact upon 
nhich  said orders of 25 Ju ly  1953 and of 3 August 1953 were based, and 
that  said orders are in all respects sufficient i n  law and valid. 

The  plaintiff escepted to the judgment and appe:~led. assigning error. 

R. P. 7j-pc-hurch for  P la in t i f f ' ,  . l ppc l l nn f .  
B e n n e t t  H .  Permy for  De f rnr lan f s ,  4ppeJ l ee s  

PARKE~I, J .  This case was predicated, and tried in the former appeal 
on the theory that  the plaintiff had shclwn by eviclcnce coniplia~lce with 
Rule Five of the Rules Governing ,\dmi+ion to Practice of Law in Ror th  
Carolina. These rules are printed in 208 K.C. 857, ct  seq.; in 221 N.C. 
GOS, e f  seq.: and in G. S. N. C., Vol. 4, p. G5, e f  c c q .  I11 hic brief of 
39 pages in the former appeal, he did not question the constitutionality of 
the statute giving authority to the defendant Board 3f Law Examiners to 
make Rule Five. 

We held in our former opinion that  there lvas in 13ffect a t  that time no 
provision for an  appeal from the Board of Law Examiners, and therefore 
under G. 8. 1-269 authorized a writ of c e r t i o r c l ~ i  ' t o  t h e  end f h a f  t h c  
record of per t i nen t  p r o c e e d i r ? ~  in rosper t  f o  p ~ r s f i o ~ t  of ~117e a p p l i ~ d  in 
c le termininy  res idence  of p la in t i r f  w i t h i n  t h e  S t a t e  i,! connect ion  w i t h  h i s  
a p l ~ l i c a t i o n  f o r  b a r  e x a m i n a t i o n ,  may h~ judicially r c ~ r i c ~ ~ ~ ~ d . "  I t  clearly 
appears by the 1angu:ige of our former opinion, nhich n e  here emphasize, 
that  the matter mas to be heard in the Superior Court solely upon the 
Record, and the hearing should be l i in i t~ t l  to the q l r o s t i o ~ ~  of residence of 
plaintiff within the State in conncction with his a1 plication to take the 
examination. Therefore, many interesting questiors tliscussed in plain- 
tiff's brief are not relevant--c.g. his excel)tions to t l ~ e  refusal of the trial 
judge to permit him to  introduce in widence his oral examination of 
EXward I,. Cannon, Secretary of the Board of L a ~ v  Examiners of the 
State, before Judge Fountain. 

Fo r  the fir5t time on this appeal the plaintiff seeks to raise the constitu- 
tjonality of that  part  of Ch. 210. Public Laws of Yorth Carolina 1933 
(now codified a<  G. S. N. C. $4-1 5 el .wy.), by ~ i r t w  of ~ r h i c h  Rule F i ~ e  
was adopted and approred, on the g r o u d  that  t h ~  G rnerxl Alcwn~bly  n a; 
11 ithout pomer to de l~ga te  its la~vniakinc. p o ~ w r .  7 he plaintiff contends 
that  Rule Five is void, ~ h i c h  leareq C. S. 196 in f o r c ~ .  ~ n d  that  under 
that section the sole rcquiremcnt as to rcsidenw of an applic.:mt to take 
an  examination to practicc Inn- in this j~irisdiction i; that  the "applicant 
must be a bona fine resident of North C:lrolina." 
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C. S. 196 has been deleted from G. S. K. C. 1943-see G. S. N.  C. 1943, 
Vol. 4, p. 130, where it is said C. S. 194-196 superseded by G. S. N. C. 
84-24. C. S. 196 not being contained in General Statutes of North Caro- 
lina 1943 was thereby repealed by virtue of G. S. X. C. 164-2: it not 
coming within the exceptions and limitations set forth thereafter i n  
Ch. 164, G. S. N.  C. See K i r b y  v. Board of Educa t ion ,  230 N.C. 619, 
55 S.E. 2d 322. 

An appeal e r  necessitate follows the theory of the trial. In re P a ~ k e r ,  
209 N.C. 693, 184 S.E. 532: S a w y e r  c. Staples ,  224 N.C. 298, 29 S.E. 2d 
892; L ~ y d a  c. X a r i o n ,  239 N.C. 265, 79 S.E. 2d 726. As the plaintiff did 
not raise the question of constitutionality of that  par t  of Ch. 210, Public 
Laws of 1933, giving the defendant Board of Law Examiners authority 
to make Rule Five. it  may not be raised for the first time in this Court 
on the second appeal. Bnnk 11. C a u d l ~ ,  239 K.C. 270, 79 S.E. 2d 723; 
Phillips v. Phnw,  C o m r .  o f  R e ~ v n u ~ ,  238 N.C. 518, 78 S.E. 2d 314; T r u s t  
Co.  7.. TT7nddell, 237 N.C. 342, 75 S.E. 2d 151;  S. v. Lueders ,  214 N.C. 
558, 200 S.E. 22;  11 Am. Jur. ,  Constitutional Law, Sec. 93. 
9 perqon does not have a natural  or constitutional right to practice 

lax-; i t  is a pririlega or franchise to be earned by hard study and com- 
pliance with the qualifications for admission to practice law prescribed 
by Ian.. Seawel l ,  - l t f y .  (:en., z.. d I o f o ~  Club,  209 N.C. 624, 184 S.E. 540 ; 
7 C. J. S., Attorney and Client, Sec. 4 ( L ) .  By virtue of its police power 
a state is authorized to establish qualifications for admission to practice 
law in its jurisdiction. I n  ye Appliccinfs for License, 143 N.C. 1, 55 S.E.  
635. An  attorney a t  law is a sworn oficcr of the court with an  obligation 
to the public, as well as his clients, for the office of attorney a t  law is 
indispensable to the administration of justice. I n  1.e Di l l ingham,  188 
S .C .  162, 121  S.E. 130; 7 C. J. S., Attorney and Client, Sec. 4 ( a ) .  The 
purpose of the statute creating the North Carolina State Bar  was to 
enable the bar to render more effective service in improving the adminis- 
tration of justice, particularly in  dealing with the problem of admission 
to the bar, and of discipling and disbarring attorneys a t  law. 

The pertinent part  of Rule Five is as follows : "Citizenship, Character, 
Age, Residence. Each applicant a t  the time of filing his application, 
must be a citizen of the United States, a person of good moral character, 
and must have been, for the twelve months next preceding the filing of 
his application, a citizen and resident of North Carolina . . ." 

Whether the term "resident" as nied in Rule Five means that  "resi- 
dence" is synonymous with '(domicile" depends on the purpose of Rule 
Five, the nature of the subject matter, as well as the context in which the 
term ic IIW-1. 28 C. J. S., Domicile, Sec. 2 (b)  ; 17 Am. dim., Domicil. 
Sec. 9. 
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The Nor th  Carolina Coiistitution provides in Art .  TI, Sec. 2, as a pre- 
requisite to the right to vote that  a a  elwtor "shall .cside in the State of 
Ror th  Carolina for one year and in the precinct, ward or other election 
district in which he offers to vote four months ner t  preceding the elec- 
tion." This Court has held "\iithout variation that r e d e n r e  within the 
purview of this constitutional p ro~ i s ion  i.: spo11,~ molls n ith domicile, 
denoting a permanent dnelling placc to which thii party al ien absent, 
intends to return." O ~ u c n s  C. ('htrplin, 928 N.C. 705. 47 S.E. 2d 12 
(xvhere the authorities are cited). I n  R o b e d s  2 % .  C'clnnon, 20 N.C1. 398, 
G a s f o n ,  J., speaking for t l ~ c  Conrt wid : ". . . h,r n residence in the 
county the Constitution intends a domicil in that county." 

IIonno~z C.  G r i r m r d ,  S9 S .C .  113. na ;  a q u o  w n r m n f o  proceeding. ,It 
a regular election held in November 1882 in and foi Halifax County, the 
relator was chosen by a majority of the rotes cast to the office of register 
of deeds, and it was so declarcd by the county canvqlsscrs. The board of 
county conimissioners refused to permit him to qualify upon the ground 
of his IT-ant of qualification required by the Constitution in tliat he had 
not "resided in the State twelre months nest preceding the election, and 
ninety days in the county." The relator n a s  in the service of the federal 
government a t  Vashington, D. C.. as n atchman under the Treasury 
Department, but continued to pay poll tax  and votl: in Halifax County, 
and spent a part  of each year a t  his home in Halifax. This Court held 
that  his constitutional residence remained unchangrd in H a l i f a x  

W i n b o r n e .  J., speaking for the Court in In re  IInl l ,  235 X.C. 607, 71 
S.E. 2d 140, said : ". . . as a general rule, a student. althongh an adult, 
does not acquire a legal domicile a t  an  educational institution nhere  he 
resides with the ultimate intention of returning to his original home. 
25 C. J .  S., p. 25, Domicile 1 2  (g) 3." But an adult stndent, independent 
of parental control and support, may acquire a doniicile at thc place 
where a u n i ~  rrsity or college iq situated, if he regard< the place as hi. 
home, or intends to  stay there indefinitely, ni thout any intcntion of 
rrcuming his former home. Bcrry 1.. l l 'ilcoa, 4.1- Neb. 62, 62 N.W. 249, 
48 Am. St. Rep. 706; 28 C. J .  S., Domicile, p. 29;  17  Jur. .  Domicil. 
Sec. 74. 

"The rule is settled tliat a stuJent ~ ~ l i o  ~ O C S  to a rollcge ton n M i th the 
intention of remaining thrre simp17 a;: a student, and only until his educa- 
tion iq completed, and who does not phange his intel tion docs not acqnircl 
a dornicil there." 17 ,4m. Jilr. ,  Domicil, Sec. 74. See a1.o -Illno. 37 
-1.L.R. 135. 

I f  n7c shonld hold that  the term "resitlent" ac used in R d e  Fivr.  meanc 
that  n person is a resident of the place  here he hits his actilal place of 
abode. i t  molllrl mean that  a young m:in born. rai.ec1 and tlomicilcrl in 
S o r t h  Carolina, n-ho ~ w n t  to Charlottesrille. Virginia. v i t h  thc intcntion 
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of remaining there as a student in the Law School of the University of 
Virginia, and only iintil hi': education was completed, and n.ho does not 
change his intention, upon his graduation in  June  could not take the 
exan~ination to practice law in S o r t h  Carolina the following August. 
Such a narrow construction is not consibtent ~ v i t h  the purpose of Rule 
Fi re .  I n  our opinion, the term "resident" as used in  Rule F i r e  means 
t h ~ t  "residence" is synonymous ~ v i t h  "domicile." 

One may be a resident of one ftate, although having a domicile in 
another. TVheeler 2.. Cobb, 75 S . C .  21;  Slze,field v. M'alLer, 231 N.C. 
556. 58 S.E. 2tl 356; Y ~ n j i e l d  P .  Chcsapenh~e, 0. (e. S. It'. R. Co., 134 U.S. 
351, 33 L. Ed.  940; 17  Am.  Jm.., Domicil, p. 594. 

The burden of showing that  he had the qualifications to comply with 
the requirements of Rule Five rests ilpon the plaintiff. I n  re  F a r m e r  a?lcl 
D u k e ,  App l i can t s  f o r  I,icense, 191 S . C .  235, 131 S.E. 661; Spears  2.. 

S t a t e  B u r ,  211 Cal. 183, 29-1 P. 697, 72 A.L.R. 923 and Anno.; Rosenci.anz 
v. Titlringfon, 193 Ind.  472, 141 S . E .  58; 28 A.L.R. 1136 and Lln~lo . ;  
7 C. J. S., Attorneys a t  Lav, p. 717. 

I f  the proof offered by the plaintiff failed to satisfy the defendant 
Board of Lari. Examiners that he had the qualifications required by Rule 
Five, i t  was their duty to deny his application to take the examination 
in August 1953. S p e a r s  v. S t a t e  Rnr, supra.  

I n  our opinion, there is sufficient competent evidence to support the 
detailed findings of fact made by the defendant Board of Law Examiners 
that  the plaintiff has not been for the twelre nlonths next preceding the 
filing of his application a citizen and resident of S o r t h  Carolina. as 
required by Rule Five. -1lthough one member of the defendant Board 
during the hearing stated that  he considered residence to mean actual 
residence in S o r t h  Carolinn, i t  seems clear that  the orders of the defend- 
ant Board of Law Examiners, acting as a Board, considered residence as 
used in Rule Five to be synonymous with domicile, for otherwise they 
~ rou ld  not have found that during the years 1951 and 1952 the plaintiff 
filed no State incon~e tax return, and for the years 1951, 1952 and 1953 
paid no poll tax. I t  is significant that  the plaintiff offered no evidence 
that  he ever registered to rote or voted in North Carolina. The findings 
of fact made by the defendant Board amply sustain the Board's conclii- 
sion that  the plaintiff has not met the requirements of Rule Fire,  and 
their orders denying his application to take the 1953 examination. The 
Record is bare of anything tending to sho~i- that  the findings and rulings 
of the defendant Board of Law Examiners are arbitrary or capriciouq, or 
that  the same are erroneous and contrary to  law, as asserted by the plain- 
tiff. The Record shows that the plaintiff and his attorney were granted 
hearings before the defendant Board on 9.5 Ju ly  and 3 August 1953. 
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The  plaintiff i n  his brief contend3 that the act on of the defendant 
Iioard denied him due process of law and the equal protection of the law 
in  violation of the 14th A l n ~ e n d n ~ e n t  to tllc U. S. Constitution. E r c n  if 
that  question mere presented for deci.;ion, the Supreme Court of the 
17nited States in B r a d c e l l  v. Illinois, 83 U.S. 130, 21 L. Ed. 442 (quoted 
n-it11 approval i n  Re L o c k w o o d ,  1.54 U.S. 116, 38 I,. Ed. 929) held that  
the right to practice law in the State Courts is not a privilege or immu- 
nity of a citizen of the United States within the meaning of the first 
section of the 14th Anlendment of the C'onstitution of the United States. 
Ser interesting article "Myra Rracinell: First  D7oman L a n ~ ~ r . "  39 
ALB.Al. Journal  1080 (1953). 

The plaintiff contends in his brief that the action of the defendant 
Board of Law Examiners violated his rights under * h t .  I, Sec. 17, of the 
Nortll Carolina Constitution. Even if that  questicn ~ 7 e r c  p ~ , e w ~ t e d  for 
our decision, me know of no rights of plaintiff given under that  part  of 
our Constitution or any other part  that  hare been violated; and plaintiff's 
colmsel has cited us no  case in our Reports to suppolt his assertion. 

In the former opinion in this case we said:  ''In this connection the 
('oiirt will not review or reverse the exercise of discretionary power by an  
administrative agency e x c ~ p t  upon a showing of capricious, unreasonable 
or arbitrary action, or disregard of lan." This statement of the law is 
in accord with the authorities elsewhere. 7 C. J. S., Attorney and Client, 
1,. 719; S p e a r s  v. ,Stale B a r ,  supra;  42 .In. Jur. ,  I'ublic Administrative 
1,an-, Sec. 209 e t  seq., where hundreds of cases of the U. S. and State 
Courts arc cited. 

I n  the former opinion we stated that  plaintiff's complaint, liberally 
interpreted, seems to allege that  the Board of Law Examiners acted under 
a misapprehension of what is i n  law ('residence" within the purrien- of 
Rule Fi re .  On the former appeal the record evidence of plaintiff's appli- 
cation, x i t h  supporting papers, to  take the exaniinai,ion, and the evidence 
before the Roard of Lan- Examiners was not before us. A11 that  evidence 
is now before us on this appeal. 

From what we have said above, i t  is our opinion that  the Board '(acted 
in the true light of the meaning of the term resident," and did not act 
under any misapprehension as to its meaning. 

I t  may  not be aniiss to add that  by r ir tuc of Ch. 1012, Session Laws 
1953, that  in J anua ry  1954 Rnle 20 i11 respect to -Ippeals, was added to 
the Rules and Regulations of the S o r t h  Carolina State Bar. This rule 
ha. been published in 239 K.C. 718. 

The General Assembl~  of Ror th  Carolina has er trusted to the Board 
of Law Examiners of the State of North Carolina by statutory enactment 
the duty of examining applicant. and p r o d i n g  r u l v  and regulations for 
admivion to the Rar. G. S. S. C. 84-24. 
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The findings of fact made by the Board of Law Examiners supported 
by the evidence are conclusive upon us as a reviewing Court, and are  not 
within the scope of our reviewing powers. 42 Am. Jur., Sec. 211, where 
great nunlbera of cases from the Federal and State Courts are cited. The 
fact that a statute provides for the judicial review of administrative deci- 
sions makes i t  evident that  such decisions are conclusive as to properly 
supported findings of fact. Social S e c l i ~ i t y  Ed. v. ATierotko, 327 E.S. 
358, 90 L. Ed ,  718. 

The conclu~iveness of findings of fact by an  administrative agency is 
not affected by the fact a minority of its members disagreed. Balt imore 
CE 0. R. Co. v. U.  S . ,  208 C.S. 349, 80 L. Ed.  1209; Interstate  Commerce 
Commission v. Delaware, L. tC. Ti'. R. Co., 220 U.S. 235, 55 L. Ed.  448. 

This Court cannot substitute its judgment for that  of the Board of Lnw 
Examiners in making findings of fact, and when the evidence warrants 
the conclusions of the Board of Law Examiners, we cannot review. 
National  Labor Relat ions Board 11. V a .  E. CE P. Co., 314 U.S. 469, 86 
L. Ed.  348 ; U .  8. v. 17ezu R i c e r  Co., 265 1J.S. 533, 68 L. Ed.  1165 ; 42 Am. 
Jur. ,  Public Administrative Law, pp. 632-3. 

Quaere: Can an  examination given under compulsion of a void order 
or orders have any  possible life or virtue! 

It is ordered that  the judgment of the lower court be 
Affirmed. 

DORIS ALLEN GRIFFITH (RAKE) r .  ROBERT C. GRIFFITH 

f Piled 19 May, 1984.) 

1. Divorce and Alimony 5 19- 

In awarding the custody of a minor child in a divorce action, the crite- 
rion is the best iuterest of the child, and all other factors, including the 
visitorial rights of the other parent and the common law preferential rights 
of the father, must be deferred or subordinated thereto. 

2. Same- 
If, upon a consideration of all relevant factors, the court determines that 

the mother is best fitted to give the child the home life, care and super- 
vision that mill be most conducive to its well being, the court should award 
the custody of the child to the mother, and should not hesitate to grant 
her subsequent application to reinove the child to her out-of-state domicile, 
established upon her remarri2ge, upon finding that the best interest of the 
child ~vill be served thereby, notwithstanding that this n-ill l~reclude or 
make more dificult visitorial rights of the father, and notwithstanding that 
the father may be a fit and suitable person to have the custody of the child. 
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5. Same: Appeal and Error §a 40d, 50- 

Where the mothcr's applicatior~ to remore the clilld in her custody from 
this State t o  llcr domicile in nnotl~er state is dcniecl upon misapprehenfion 
that such perlriisslon colilcl not be :.ranted except upon a finding that the 
fntlier is an unsnit:rble person to  hare the custody of the child, the finding 
that the best interest of the child ~ o u l d  be served Llg awarding its custotly 
to the father will be set aside and the cause remanded to the end that the 
co~irt may consider the evidcllce and find the facts in the light of correct 
lrgnl principles. 

. \ ~ . F I I ,  by from lIal1, Spc,c.inl J u d g e ,  at  15  AIarch, 1954, 
'l'crni of GUILI?'ORD (I I igh  Point  Division) . 

Motion in  the cause to modify judgrnent in divorce action awarding 
custody of three-year-old girl. 

The plaintiff mother instituted this action for t l i ~  orce on the gronnd of 
t \ \o  years separation. The defendailt did not contf~st  the divorce action, 
i)ut both parents sought custody of the child, then living with the mother. 
The cause n a s  heard a t  the October, 1953, Term of court. There rfas a 
jury verdict in favor of the mother in the dirorce action. Folloning this, 
Jiltlgc Sharp, then presiding. l i ea~d  el-itlrnce pro slid con 011 the question 
of custody. All the evidence disclosed, and the father conceded, tha t  the 
mother's character was good in e r r ry  way and that  she was "a fit and 
suitablc person to have the care and c~istody" of the child. The father's 
oppobition to the mothcr75 continued custody arose owt of the probability 
that  she intended to take the child out of the State. H e  testified she told 
him she intended to remarry after the divorce and move to Ohio. These 
furtllcr f:,cts were developed a t  the hearing : The plaintiff and the defend- 
ant  n r r e  mwrricd 20 May, 1950. She v a s  then 20 years of age, he 22. 
'L'he child, Susan Leigh Griffith, mas born 15 January,  19.51. The parentq 
aeparatcd 117 mnti1a1 aqsent 2 June ,  1931. The p l~in t i f f ,  with the baby, 
went back to the holne of her mother, and the defeildant father returned 
to the 11011~ of his pareiitq. Both homes are in  I-Iigll Point. I t  was neces- 
i a ry  for the  lai in tiff to work. She found e m p l o p e n t  a t  the County tax 
office. H e r  mother looked after the little girl d u r i n ~  the day while plain- 
tiff was a t  n ork. >\fter the separation, the plaintiff met and later became 
engaged to marry  Floyd Rake, J r . ,  a former resident of California, who 
had receiltly comc to this State in the employ of C'leminshaw C o m p ~ n g ,  
of Cleveland, Ohio, qpecialists i n  the f i ~ l d  of propel ty appraisals, then in 
proecss of re-apprai-ing the tasahle. of Guilford C'ounty. Rake testified 
lie had been with this company since being graduated from the University 
of New Nesico in 1945 ; that  during this time he had served the company 
on appraisal projects in <el-era1 ctatcs, going from place to place as and 
when directed by the company; tha t  he I ~ I C  making from $540 to $550 n 
month:  and that  he had plan. to ~ r t t l c  pc;.manently in thiq State. ITc 
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testified that  he loved the child and it was his "intention to give the child 
all the love and affection that  a natural  father could possibly give her." 
H e  further testified, as did the plaintiff mother, that  they did not intend 
to take the child out of the State. 

At  the conclusion of the hearing, Judge Sharp  found that  the mother 
was a fit and suitable person to have custody of the child and tha t  the best 
interests of the child mould be served by awarding custody to the mother. 
Thereupon judgment was entered decreeing absolute divorce and directing 
that  the child remain in  the custody of the mother, subject to specified 
visitation privileges granted the defendant father, with further direction 
that  "the plaintiff shall not take the child outside of the State of S o r t h  
Carolina." 

A t  the March Term, 1954, the mother moved the court to modify the 
judgment so as to permit her to take the child outside the State of North 
Carolina to reside. .It the hearing before Judge Hall, the evidence dis- 
closed that  the plaintiff and Floyd S. Rake, Jr . ,  were married within ten 
days after the decree of divorcement in October, 1953 ; that  Rake, with a 
view of giving u p  his appraisal ~vork  with the Cleminshaw Company, 
made efforts to secure a job in North Carolina, but could find nothing 
except a t  "a considerable decrease in salary"; that  about 7 December, 
1953, due in par t  to an  accident i n  which two of the Cleminshav partners 
were killed, there was a general shifting of personnel, and Rake was 
offered re-assignment to New Jersey as State Field Manager a t  an  in- 
creased salary. H e  accepted the offer and immediately went to New 
Jersex. H e  has secured an  apartment in a desirable section of the town 
of Paesaic, with playroom and playground facilities, and also with a 
private room for the little girl. The plaintiff joined her husband in N e x  
Jersey the first week in January,  1954, leaving the child in  High  Point  
with her mother. After that, plaintiff spent two weeks a t  the apartment 
in New Jersey and then came back to High Point  and remained there 
through the hearing. 

I t  was further disclosed that  since the child was born she has never 
stayed overnight with her father a t  the home of his parents. Yeverthe- 
less, his mother testified that  should the court award custody to her son, 
she would "be very happy to have" the child and would do all she could 
for her, and "would assist Rob (the defendant) i n  taking care of the 
child." She said she had maid eerrice and worked part-time a t  the office 
with her husband and sons, but that  she did not have to work and mould 
give it u p  and ~ t a y  home with the child if need be. I t  was conceded that  
all m m ~ b e r s  of the Griffith family are of good character and that  the 
environment of their home is good. The plaintiff testified on cross- 
examination that  her former husband "is not unfit to have the child," but 
zhc furthey <aid .  "I tlo think that  the health or welfare of the child would 
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be materially hurt  by being in  tlie custody of Bob for a length of time and 
his mother. . . . when she comes home the times they have had her I 
don't know vhether i t  is dicipline or what . . . but there is a difference. 
. . . continuity is what a small child needs." The mother then went on 
to sag that  '(they (the defentlant and his mother) mould be good to the 
child and I think they are fit to have her and it is a fit place for them to 
have her. I am familiar with the home. Yes, I said it would not hurt  
if he had part custody and I said a t  the last hearing tha t  I planned to 
l i ~ e  somewhere in  Nor th  Carolina. That  is changed." 

A t  the conclusion of the evidence defendant's counsel took the position, 
and requested the court to so hold, that  in view of he admisqions on the 
lmrt of the nlother to the pffect that  the father "ii a jit and suitable person 
and that  his home . . . is a fit and suitable place" and that  "she is now 
residing with her husband in  the State of New Jerrey," the mother, as a 
matter of law, was no  longer entitled to  custody of the child. 

The  agreed case on appeal discloses that  thereupcn ('the court took the 
position that  he could not grant  permission for the child to be taken out 
of the State of North Carolina," but stated "that he would grant  the 
custody of said child to the plaintiff if he had p0n.t.r to do so and asked 
that  briefs be filed on the subject." 

The  following excerpt from the agreed case on appeal discloses what 
happened next : 

ii After considering the briefs and arguments of counqel the court ex- 

~ r e s s e d  the opinion that  under the lams of the State of North Carolina 
he could not allow said chilcl to go out of the State unless i t  u-ould be 
dangerous to the child's welfare for the resident defendant to have custody 
and further that  he could not g i ~ - e  custody to the nonresident plaintiff. 
The court then entered . . . judgment pet out i n  the record." 

The judgment recites these essential findings of fac t :  (I) that  the 
 blaint tiff is now a resident of the Sta te  of New Jer.cg, residing with her 
husband, Floyd S. Rake, Jr., who is permanently enlploged in that  state; 
(2 )  that  "both plaintiff and defendant are fit and proper persons to have 
custody, control and mainteaance" of the child, w i t l ~  each har ing  "a good 
and suitable home for the child," but that  "the plaintifi's home is outside 
the jurisdiction" of the court ;  and (3 )  that  "the iutcre+ of the child 
\\auld be served best by granting . . . custody to tlie father, the defend- 
it~lt,  within the Statc of Xor th  Carolina ; that  conditioni have changed 
h c e  the entering of the order of October 6, 1953." 

Upon the foregoing findings judgment was entered anarding custody 
of the child to the father, subject to tlw mother's right to visit her a t  all 
reasonable times, ~ v i t h  bpecific prori>ion that  the mother be permitted to 
 isi it with her for tn-o n.eeks every month, provided all visit> be "within 
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the confines of the State of S o r t h  Carolina," and that the mother shall 
not take the child outside the State. 

From the judgment entered the plaintiff appealed, assigning errors. 

Ilazcorth, Haworth d2 TYalker, B!yron IIaworth, and Clifford Frazier, 
Jr., for plaintiff, appellant. 

Schoch d Schoclz for defendant, appellee. 

JORR'SOR', J. The judgment below seems to have been entered by the 
trial judge under the belief that  as a matter of law he could not permit 
the mother to remore the child from the State in  the absence of an  affirma- 
tive showing that the resident father is unfit for custody. While this 
view is supported by statements appearing in some of the earlier decisions 
of this Court, the settled law of this State places no such burden on a 
parent custodian who requests leave to  remove a child from the jurisdic- 
tion of the court. I n  such case we apprehend the true rule to be that  
the court's primary concern is the furtherance of the welfare and best 
interests of the child and its placement in the home environment that 
will be most conducive to the full development of its physical, mental, and 
moral faculties. A11 other factors, including visitorial rights of the other 
applicant, will be deferred or subordinated to these considerations, and 
if the child's welfare and best interests will be better promoted by grant- 
ing permission to remove the child from the State, the court should not 
hesitate to do so. The criterion is not whether the resident parent or 
applicant does or does not possess the minimum of custodial fitness, but, 
rather, it is for the court to determine by way of comparisons between 
the two applicants, upon consideration of all relevant factors, which of 
the two is best-fitted to give the child the home-life, care, and supervision 
that r i l l  be most conducire to its well-being. Naturally, no hard and 
faqt rule can be laid down for making this determination, but each case 
must be determined upon its own peculiar facts and circumstances. 

The foregoing formula is in accord with the decisions of this Court in 
I n  re Means, 176 N.C. 307, 97 S.E. 39, and Clegg v. Clegg, 187 S.C. 
730, 122 S.E. 756, and is supported by the overwhelming weight of 
authority in this country, as shown by the collection of cases in these 
Annotations : 154 A.L.R. 552, and 15 A.L.R. 2d 432. See also Harris v. 
Harris. 115 N.C. 587, 20 S.E. 187. 

The courts are being called upon more and more to decide these non- 
residence child-custody cases. The cause stems from the frequency with 
which divorced parents remarry and, as a natural incident to our ever- 
expanding interstate economy, move from place to place across state lines. 
The practical aspects of the forces at  play are succinctly stated in the 
annotation in 154 A.L.R. at page 552: 
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('Frequently one of the divorced part>nts marries a nonresident; often a 
parent is employed by, or marries one who is eniphyed by, a corporation 
which transfers him to another jurisdiction; a t  othcr tinles one obtains a 
position or business in another jurisdiction; a t  tinws i t  becomes necesqarx 
for the parent having custody of a cliild to live wi h relatives in another 
jurisdiction for economic reasons; and occasionally one parent moves to 
a second state while the other parent lnove; to a third state. I n  these and 
other instances the question arises whethcr the person having custody of 
a child or to whom custody would otherwise be grailted is to he tied down 
permanently to the state which award3 custody. The rcsult of the deci- 
;ions is that  nhere the custodian has a good reason for living in another 
qtate and such courqe is consistent with the nelfare of the child, the court 
\rill permit such removal or grant  custody to thc n o a r e d e n t ;  but where 
-uch course is not consistent with the child's best interests, its removal 
will not be permitted, and the courts will not aw,lrd custody to a non- 
resident." 

The following are representative cases, selected from the m a v  of cita- 
tions appearing in the foregoing annotations, in ~i-hich courts of last 
resort hare  sanctioned child-custody avards  to nonre-idents, or approved 
removal of the child to another jurisdiction in  which the custodian had 
(established or intended to establish a new residence. wllere it was made to 
nppear that  such removal would better promote thc welfare and interests 
(of the child: Tt'ortlzy I > .  Worf l i?y ,  245 M a .  54, 18  So. 2d 721; Ir 'oos~na c. 
M o o f s ,  62 Idaho 450, 112 P. 2d 1000; D m c a ~ r  7.. Duncxn ,  293 Icy. 762, 
170 S.W. 2d 22, 154 A.L.R. 549; Lart~71e17~ v. L n m h f h ,  305 Ky. 189, 202 
S.W. 2d 436 ; t t 'elker c. Tl'elker, 325 Xass. 738, 92 X.E. 2d 373 ; C a m p b e l l  
1 . .  Cnmpbe l l .  156 Neb. 153, 53 N.W. 2d 347; B ~ t f l c r  1%.  Rut le i - ,  83 X.H. 
113, 143 A. 471; S n s h  I . .  S t r s h ,  236 App. Div. 89, 258 S.y.S. 31.3, nffd. 
without op. 261 X.P. 579, 185 K.E. 746; A m o l d  c. J r ~ r o l d ,  67 Ohio ,\pp. 
282, 36 N.E.  2d 430; TTnfX i ~ l s  7.. Rose,  115 S.C. 373, 105 S.E. 738; W e s f  
c. W e s t ,  208 S.C. 1, 36 S.E.  2d 856; K i r b ~ j  1. .  K i / l ~ y .  126 TTlash. 530, 219 
P. 27;  R e n n ~ t f  I ? .  B e n n ~ f t ,  225 VTis. 401, 280 N.W. 363. 

I n  .krnold v. Arno ld ,  s l iprn  186 N.E. 2d 430), nhcrein it wac made to 
appear that  the dirorced mother, to wlloni custody of the cliilcl had been 
:lwarded in her Ohio dix-orce action, had secured more reniuneratire e n -  
ployment in Florida. and that  the ~ w l f a r e  of t l ~  child would h~ best 
.erred by permitting it to live with the mother i r  Florida, i t  n a s  held 
that  such circumstances warranted modification of the former order so as 
i o permit the mother to take the child lo Florida. 

I n  Kir.b?j v. liir.b?y, s u p ~ n  (219 P. 27),  vherein it appeared the child's 
mother had remarried and hcr second husband could improve his buz' .~nees 
cwnnections and a.sociations by remorinq from the state, it  was held that  
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the beneficial effect which such better business connections would have 
upon the welfare of the child justified its removal from the jurisdiction. 

I n  B e n n e f t  v. B e n n e t t ,  supra (280 N.W. 363), wherein the father, to 
whom custody of the child had been granted in a divorce proceeding, had 
a n  opportunity for employment in another jurisdiction a t  a larger salary 
and with prospect of advancement, and i t  appeared that  the welfare of 
the child would not be impaired in  any way by the removal, an  order 
authorizing removal of the child from the jurisdiction mas held proper. 

I n  Campbcl l  v. C'anzpbell, supra (55 N.mT. 2d 347), the Nebraska 
divorce decree awarded custody of a twenty-eight months old boy to the 
mother. Eight  nionthe later the mother filed application requesting per- 
mission of the court to remove the child to another state, the basis of the 
application being economic necessity of the mother. The trial court 
entered a decree denying the application and awarding custody of thc 
child to his father's parents and enjoining his removal from the jurisdic- 
tion of the court. On appeal the judgment was reversed, with the Court 
stating : '(We find no  reason whatever for depriving plaintiff of the child's 
custody or preventing his remora1 from the jurisdiction of the court to 
Idaho where apparently his best interests will be served." 

Numerous well-considered decisions give emphasis to the proposition 
that  when i t  is apparent the best interests of the child will be promoted by 
permitting removal from the state, the court should not hesitate to grant 
leave of removal by reason of the fact that  the visitorial or part-time 
custodial rights of the other parent would be curtailed or eliminated 
thereby; B o o s m a  v. JIoots ,  supra;  D u n c a n  v. Duncan ,  supra;  Lambe th  
o. Lambe th ,  szipra; R u n e  v. K a n e ,  241 Illich. 96, 216 S.W. 437; But ler  
v. But ler ,  supra;  X a s l ~  1 1 .  S a s h ,  supra;  Arno ld  v. Arno ld ,  szipra; B e n n e f f  
v. Benne t t ,  supra. 

I n  D u n c a n  v. Duncan ,  supra (170  S.W. 2d 22), it  is stated: "The solcl 
question presented by this appeal is whether the chancellor erred in modi- 
fying the judgment so as to permit Mrs. Duncan to remove to Pennsyl- 
vania and take the children with her. The only objection to the modifi- 
cation is that  i t  will make the visitations of the father more difficult, but 
his conrenience must give way to ~ v h a t  is for  the best interests of the 
rhildren." 

I n  L n m h e t h  v. I ,ambeth, suprcn (202 S.W. 2d 436), wherein it was nlndc 
to appear that  it would be for the best interests of an infant girl to go 
n-ith her divorced mother from Kentucky to the Statc of Mississippi to 
live ~ ~ i t h  her close r~ la t i r e s ,  the mother was given custody notwithstand- 
ing the father would be deprired of meek-end custody granted him in thc 
former order. 

I n  Bzitler v. But ler .  supra  (143 A.  471). wherein the trial court in 
Xew Hampshire a ~ ~ a r d e d  cuitorly of fire children to a custodian living 
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in  Massachusetts, the appellate court, i n  affirming the judgment below, 
said : "While access to the child by the parent denied custody is an  impor- 
tant  right, it  is one that  must yield to the greatest g2od of the child." 

I n  I i a n e  v. K a n e ,  supra  (216 K.W. 437), i t  is said: "Access to the 
child by the parent denied cu3tody is an important iqight. I t  is recognized 
that  awarding custody to a nonresident parent may render the privilege 
of visitation impracticable i n  many cases. That  piaivilege is not an  abso- 
lute right, but one which must yield to the good of the child." 

The former decisions of this Court cited and relied on by the defendant 
have been examined and carefully considered. They are distinguishable 
or not authoritative and controlling upon the facts here presented. 

The defendant urges that, i n  the absence of a showing of unfitness on 
his part, he is entitled to custody of the child as a matter of law upon the 
authority of the following statement in L a t h a m  v. Ellis,  116 K.C. 30, 33, 
20 S.E. 1012: "In North Carolina the father ha3 always been entitled 
to the custody of his children against the claims of every one except those 
to  whom he may have committed their custody and tuition by deed (Sec. 
1562 of I 'he Code) ; or unless  h e  i s  found t o  be unf i t ted  t o  keep t he i r  
charge and custody b y  reason of h i s  b m ~ t a l  treatnze7~t of t h e m ,  or  h i s  reck- 
less neglect of t he i r  we l fare  and interests,  when h e i r  care will be com- 
mitted to some proper person on application to  the courts." (Italics 
added.) However, when the entire opinion in the cited case is read and 
considered contextually in  the light of its factual background, i t  is appar- 
ent that  the foregoing excerpts may well be treated as obiter dic ta  and 
disregarded as being a t  variance with the established rule that  the welfare 
of the child is the paramount conde ra t ion  to  w ~ i c h  all other factors, 
jncluding common law preferential rights of the parents, must be deferred 
or subordinated, in accordance with principles enuiiciated in the oft-cited 
decision in In re  Lewis ,  88 N.C. 31 (decided more than ten years before 
Latharn v. Lewis ,  s u p r a ) ,  in which Rz l f in ,  the younger, said: "As touch- 
ing the right to the custody of children, the doctrines of the conmion lau- 
have been greatly weakened of late, and courts pay less regard to the 
strict legal rights of parents, even than they ~ v e r e  wont to  do, and look 
more to the interests, moral and physical, of the infants themselvcs- 
making it, indeed, their paramount consideration." And then, on author- 
i ty of I Iurd  on Habens  Corpus ,  528, the opinion goes on to say:  ". . . 
where the custody of children is the subject of controversy, the legal rights 
of parents and guardians will be reqpected by the courts, as being founded 
in  nature and wisdom, and essential to the virtue and happiness of society, 
still the welfare of the infants themselves is the polar star  by TI-hich the 
discretion of the courts is to be guided; . . ." See also F i n l e y  c. S a p p ,  
238 N.C. 114, 76 S.E. 2d 350; B r a k e  I ? .  Eralce, 22El N.C. 609, 46 S.E. 2d 
643. 
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I t  is also noted that in L a t h a m  u. El l i s ,  supra,  neither of the applicants 
was a nonresident. There, the custody of a 6-year-old girl was involved, 
in a contest between the child's father and her maternal grandparents, in 
whose home the little girl's father had lived with her and her older brother 
for about four years following the death of the children's mother, which 
occurred only ten days after the girl's birth. The father-shown to be a 
moral, temperate, and industrious man, possessed of a kind, affectionate 
nature, and fit and suitable to hare  custody of the child-remarried and 
nioved axay,  taking with him the little boy two years older than the girl, 
and established a home several miles distant. The home so established 
was shown to be a suitable and proper place in vhich  to rear the little 
girl. The lower court awarded custody to the father, and this Court 
affirmed, with the record on appeal disclosing conclusirely that  the well- 
being of the child would be best promoted by allowing her to be reared 
v i t h  her young brother in the home of her father, rather than requiring 
her to remain in the lonely home of her aged grandparents, notwithstand- 
ing they were shown to be "persons of good character," with affectionate 
attachment to the little girl and possessed of sufficient means to care for 
all her physical needs. I t  thus appears that  the decision in the cited case 
may well have been rested on paramount considerations of the child's wel- 
fare and sustained on authority of the principles explained and applied 
in I n  re Lewis, supra (88 K.C. 31j, rather than upon the preferential 
rights of the father under outmoded principles of the ancient common law. 

Therefore, since the correct result was reached in Lat lzam c. El l i s ,  
supra ,  we do not overrule the decision. Instead, me disapprove the state- 
ment of principles upon which the decision was rested and treat such 
statement as obiter d i c f a ,  not to be followed or considered as authoritative, 
either i n  respect to the Lathnrn case itself or any subsequent decision 
based on the disapprored statement of principles appearing therein. (See 
1 7 7 .  re F n k ,  172 N.C. 790, 90 S.E. 928, and other cases citing the L a t h a m  
rose shown in Shepard's Sort11 Carolina Citations.) 

The defendant cites a number of decisions in which this Court (1) ap- 
proved rulings belo~i- in declining to award custody to nonresident appli- 
cants or (2 )  disapprored rulings contra. ( I n  re  T u r n e r ,  151 S . C .  474. 
66 S.E. 431 ; T V a l k ~ r  2.. TT'alkw, 222 S .C .  751. 32 S.E. 2d 318; 1 7 2  T e  

ne Ford, 226 N.C. 189, 37 S.E. 2d 516; G a f o r d  v. Phe lps ,  235 S . C .  218. 
69 S.E. 2d 313). Hoverer ,  our esamination of these cases discloses that 
the essence of the deciqions is not that  nonresidence is in itself a clisquali- 
fication for custody, but rather that  the child's welfare and interests would 
be better subcerved and promoted n-ith custody awarded to the applicant 
 rho perchance was a rwident of thic State. And it is noted that  in H a r r i s  
1'. H u w i s ,  supra  (115 S . C .  5 8 7 ) )  also cited by the defendant, the crucial 
factor is the failure of the nonresident applicant to carry the burden of 
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proof by showing she was in anynise more suitable than the resident 
parent. See Llnnotatioa : 15 -1.L.R. 2d 432, a t  pape 463. 

Also, i t  is an  established rule with us that  in the absence of unusual 
circuinstances the courts should not enter an order permitting a child to 
be removed from the State by one to whom unqu~lif ied custody has not 
been awarded. The reason for this rule rests on practical considerationq 
of procedure as explained by C a m h d l ,  J., now C. J . ,  in I n  9-e De F o ~ d ,  
supra (236 N.C. 189). However, i t  is implicit in this rule that  its appli- 
cation does not in anywise interfere with the operation of the principle 
which sanctions award of absolute custody to a nonresident applicant, 
with or without the right of visitation, when such is shown to be con- 
ducire to the best interests and welfare of the child. Where this is made 
to appear and an  award is made in  favor of a nonresident applicant 
against a resident parent of the child. we proceed upon the assumption 
that  courts, properly established and having jurisdiction a t  the domicile 
of the nonresident custodian, may hear fur ther  and determine justly 
matters touching the care and control of the child upon such changed con- 
ditions, made to appear, as mould require modification of the custodial 
status. I n  re Xeans,  supra (176 N.C. 307) ; 17 Am. Jur. ,  Divorce and 
Separation, Sec. 668; 39 Am. Jur. ,  Parent  and Child, Sec. 25. See also 
Hardce v. ~l f i f che l l ,  230 N.C. 40, 51 S.E. 2d 884 ; Story  2.. S fory ,  221 
X.C. 114. 19 S.E. 2d 136; Xfouf  I* .  Pate,  209 Ga. 786, 75 S.E. 2d 748. 

r e  hal-e not overlooked the fact  that  the judgment below contains a 
recital in the nature of a finding to the effect that  the interests of the 
child would be served best by granting custody to the defendant father. 
Nevertheless, the record impels thc  conclusions that  the  case was heard 
and judgment was entered under a misapprehension of the pertinent prin- 
ciples of law. With us, the usual practice is to  set, aside facts which are 
found under misapprehension of the law, on the tkeory that  the evidence 
should be considered in  its t rue legal light. XcC~ill  c. Lumberton, 215 
N.C. 752, 3 S.E. 2d 324, and cases there cited. See also Cole?j I* .  Dnl- 
rymplc, 225 N.C. 67, 33 S.E. 2d 477; Credit Co. v. Saunders, 235 S .C .  
369, top p. 373, 70 S.E. 2d 176, bot. p. 179. I t  is so ordered here. There- 
fore, to  the end that the plaintiff may have the evidence considered and 
the facts found in the light of correct legal principles, the judgment is 
reversed and the cause remanded. 

Reversed and remanded. 
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MRS. MARY WILLINGHAM, WIDOW, AND MISS COTTIE B. TVOODWBRD, 
ADMIXISTRATRIX O F  THE EBTATE O F  TOM WILLINGHAM, DECEASED, T. 

BRYAN ROCK & SAND COJIPANY, TEXTILE INSURANCE CO., AXD 

SALISBURY GRANITE INDUSTRIES, INC., SELF-INSURER. 

(Filed 19 May, 1954.) 

1. Master and Servant 5 55d- 
Objections and esceptions to the signing and to the rendition of the 

judgment and award of the Industrial Commission do not support an 
assignment of error that  the award was erroneous because no claim was 
filed against appellant as  required by G.S. 97-58, and the exceptions are  
insufficient to present to the Superior Court the sufficiency of the evidence 
to support the findings of the Industrial Commission, or any one of them, 
but presents the sole question whether the facts found by the Commission 
support the decision and award. 

2. Appeal and  E r r o r  § 6 c  (2)- 

An exception to the signing and rendition of the judgment of the Supe- 
rior Court affirming the award of the Industrial Commission presents the 
sole question of TI-hether error in matters of lam appear from the face of 
the record. 

3. Master and  Servant 8 48: Appearance § 2- 

Where the Industrial Cornmission, upon the hearing of a claim for com- 
pensation, joins another employer a s  a n  additional party defendant, not- 
withstanding that  no notice or claim had been filed against such employer, 
held: The employer by appearing a t  the time and place of the hearing and 
stipulating that  i t  was subject to the Compensation Act and joining in the 
hearing on the merits, makes a general appearance and submits itself to 
the jurisdiction of the Commission. 

4. Master a n d  Servant § 40f- 
The evidence before the Industrial Commission is held sufficient to sup- 

port the finding of the Industrial Commission that  plaintiff's intestate. 
after the termination of his employment with one employer because of 
silicosis in the third degree, was einplored by another employer for more 
than thirty worlring days, or parts thereof, within seven consecutive calen- 
dar months, and that he n-as last exposed to the hazards of the disease 
while in the employment of the second employer within the rule of liability 
under G.S. 97-57. 

APPEAL by  defendant Salisbury Gran i te  Industries, self-insurer, f rom 
Pless, J., a t  October Term,  1953, of ROTVAN. 

Proceeding under  the N o r t h  Carol ina Workmen's Compensation Act, 
Chapte r  97 of General  Statutes, upon formal  claim dated 2 1  December. 
1950, filed with N o r t h  Carol ina I l d u s t r i a l  Commission b y  T o m  Willing- 
h a m  against B r y a n  Eock  & S a n d  Company, employer, and  its insurance 
carrier,  f o r  compensation, G.S. 97-57, f o r  disablement f r o m  performing 
normal  labor  in the last  occupation i n  r h i c h  he  m s  remuneratively em- 
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ployed, G.S. 97-54, becanw of the occupational disease of silicosis. G.S. 
97-52 (26)-to which proceeding the hearing conmicsioner entered an  
order on 17 July,  1931, that S a l i s b u r ~  Granite Industries, Inc.. of Salis- 
bury. S. Ci.,  be made a party, and in which proceeding the claimant em- 
ployee har ing  died pending appeal of Sali.bury Granite Industrier. Inc., 
to the Ful l  Commirsion, award is made to adnlinistratrix of the estate of 
claimant and to his dependent wife. 

The c a v  on appcal reveals these undiqputed facts : (1) Tom Willing- 
hain n as employed 197 Bryan Rock & Sand Company for fifteen or twenty 
years a t  its quarry a t  Woodleaf, in Ron-an County, S o r t h  Carolina. H e  
n-as first examined by the Industrial Hygiene Sect on of the Nor th  Caro- 
lina Statc Board of Health in 1937 and at intervals through J u l y  of 1950. 
H e  was adrised on -k October, 1950, bp letter from Dr.  Otto J. S ~ ~ i s h e r ,  
Jr . ,  Chief, Indnstrial Hygiene Section, that  the Advisory Medical Corn- 
n~i t tce  for the North Carolina Indnstrial Commiz~ion had reviewed all 
the physical examillation. and X-rays so giren to him by i t  through those 
years, and had arrived a t  a final diagnoai~ in his c :m "as that  of silicosis 
in the third stag(.,"-and advi*ed him that the Coinmittee did not feel it  
ndriwble for him to continue in the dmty  trades, and, that, therefore, the 
llsual work card for further emp!oynicnt in an7  dusty trade or place 
where there wa. a d m t  hazard could not be issued to him. Copy of this 
letter waq sent to, an?, received by the Industrial Cmlmission on 10 Octo- 
ber, 1950. 

( 2 )  Thereafter on 3 November, 1950, the Industrial Commission re- 
ceived a letter, dated 2 November, 1950, from attorney representing Toni 
TYillingham, reque.ting that  the c a v  1)e set for lietLring. Whereupon, on 
24 Korember, 1950, tlie Tndustrial Coinnris~ion furnished to the attorney 
copie? of the Comn~i-sion's Form No. 18, for liis us+: in reporting the case. 
Thereafter on 27 D~cernber,  1950, the Cornmissim received completed 
Forin No. 18,-employee's first notice of accident to his employer, Bryan 
Rock & Sand ('on~pany, dated 21 December, 1950, -igned by Willingham. 

( 3 )  Thereafter on 9 February, 1951, the Conimission received from 
the Textilr In-urancc Company, High Point. North Carolina, compensa- 
tion carrier for the Bryan Rock ;\s Sand Company, an  employer's report of 
clain~ant's allesecl disability on account of silicosis, on which date of last 
exposure to dust n-a; given as "12/22, 1950, 5 P. h[." 

(4)  Thereafter on 25 June, 1951, the 1ndustri:d Commission sent to 
a11 p r t i e s  then interested, due notice of hearing to be held in  Salisbury, 
Sort11 Carolina, at 2 o'clock P. >I., on 11 July. 1951, to determine what 
amount of compensation, if any, claimant n7as entitled to receive for 
silicosis. The case was called for hearing a t  said time and place.--preqent 
and appearing were attorney for clain~ant.  and ad<iusters for defendants. 
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loner, (5)  Thereafter on 17 July, 1951, Robert L. Scott, Commizs' 
entered an  order which, after reciting appearances of attorney for claim- 
ant  and of attorneys for defendants, reads as follows : 

"When this case was called for hearing in Salisbury on 11 July, 1951, 
counsel for the parties conferred with the Hearing Commissioner and 
advised him that the claimant had left the employment of the defendant 
Bryan Rock 8: Sand Company in  January,  1951 ; that since that time he 
has been employed during more than thirty working days by Salisbury 
Granite Industries, Inc., Salisbi~ry;  that i t  is the contention of counsel 
for both parties that the claimant may have been exposed to the hazards 
of silicosis within the meaning of the Act during that period, and for this 
reason counsel for both parties desired that  Salisbury Granite Industries, 
Inc., and its carrier, if any, be made a party to this action. I t  is therefore 

"Ordered that this case be continued at  this time, that Salisbury Gran- 
ite Industries, Inc., Salisbury, be made a party hereto, and that the case 
be reset upon the next visit of a Hearing C o m m i s s i ~ n e ~  to Salisbury, due 
notice going to all parties at  that time." 

( 6 )  The record on this appeal does not show that notice of the above 
order was served on Salisbury Granite Industries, Inc. But  i t  does show 
that thereafter the Industrial Commissioner on 20 December, 1951, sent 
to Tom Till ingham, employee, Bryan Rock &. Sand Company, employer, 
Textile Insurance Company, insurer, and Salisbury Granite Industries, 
Inc., self-insurer, at  their re~pective addresses, notice of a hearing to be 
held in the above case at  (office of) Clerk Superior Court, Salisbury, 
N. C., at  9 o'clock A. N., on 9 January,  1952, by order of Commissioner 
Robert L. Scott to take additional evidence. 

( 7 )  Pursuant thereto, the case was heard before Deputy Commissioner 
W. Scott Ruck at  time and place shown in preceding paragraph,-attor- 
ney for claimant, attorneys for Bryan Rock h. Sand Company and Textile 
Insurance Company, and attorneys for Salisbury Granite Industries, Inc., 
appearing. And the record shows : 

( a )  That  defendant Bryan Rock 6: Sand Company, through its attor- 
ney, Nr .  Vardlow, stipulated (1)  that Tom Till ingham was employed 
by it throughout 1949 and 1950 in North Carolina; ( 2 )  that Testile 
Insurance Company iq the carrier for i t ;  ( 3 )  that claimant's average 
11-eeklp wage was $43.00; and (4) that the parties xe re  subject to and 
bound by the terms of the Compensation Act. 

(b )  That the Salisbury Granite Industries, h e . ,  through its attorney, 
3Ir. Hudson, Jr . ,  stipulated that it is subject to the Act, and that  it is a 
self-insurer; but that no stipulation is made a t  that time as to length of 
time Willingham worked for it. 

And thereupon testimony TTas taken in  respect to the periods during 
11-hich Tom Willingham was employed by Bryan Rock & Sand Company 
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and by Salisbury Granite Industries, I~ ic . ,  respechrely, and as to the 
manner and character of his occupational exposui7e to silica or granite 
dust during thoqe periods. And other witne~ses inc?luding employees and 
qua r r1  foreman of Salisbury Granite Industries were examined in rejpect 
to Willingham's occupational exposure to granite dust while employed by 
Salisbury Granite Industries, Inc. (7'1ie record shows that  no objection 
\ras made to tlie licaring or to the taking of testimony.) 

Thereafter the Depntp Con~~nissioner hearing the case filed opinion, 
in which it is recited that  the parties also stipulated that  claimant had 
been exposed to rilica dust in Nor th  Carolina for tv-o years in the last ten 
years. and that  he adopts stipulations of parties as findings of fact and 
conclusions of lan-, and that  "based ul)on all of the competent evidence" 
he makes additional f i nd ing  of fact. in pertinent par t  substantially as 
iet forth hereinabove as iincontroverted facts; and, in respect to  Salisbury 
Granite Indnstricq, Inc., substantially the following: 

That  Torn 'iVilling1iani was enlployed by Salisbury Granite Industries, 
Iiic., from 1 February, 1951, to and through 27 June.  1951, as a flagman 
and general handy man a t  its quarry at Salisbury, N. C.;  that  between 
t h e v  dates lie used drills in dry  operations for slioit periods of time each 
( l ay ;  that for nlorc than t h i r t ~  working days, or parts thereof, within 
.even consecutire calendar montlis he n a s  in jur~ously  expoied to the 
hazards of silicosiq; that  on 67  June, 1051, because of the cliseaqe of sili- 
~cosis hc became actnally inc:tpacitated from perfoiming normal labor in 
the last occupation in which hc n a s  rmluneratively employed; and that  
Salisbury Granite Industrieq, Inc., mas made a p;wty defenclalit to tliii 
cause by ordcr filed by C o m n i i ~ ~ i o n e r  Scott on 17 July.  1951. 

,lnd the said hearing commissioner also cet forth conclusions of lam in 
'~ccordance wit11 the ahore findings of fact,--holding, as a matter of law, 
( I )  that  the defendant Thyan Rock & Sand Company and its insurance 
(carrier, Textile Insurance Company, must be discharged from liability to 
the plaintiff claimant, and ( 2 )  that  "Salisbury Granite Industries, Inc., 
must be required to pay to the plaintiff claimant benefits prescribed by the 
&kt."  

,\ntl "based 11pn all of tlie findings of fact and conclusions of law," the 
said IIearing Coin~nissioner entered an  award, the pertinent portions of 
n-hich are these (numbering supplied) : 

1. "The plaintiff'? claim for compensation benefits as against Bryan 
Rock & Sand Company and its insurance carric~r, Textile Insurance 
Colnpany, is in all things denied, and the same disnlissed. 

2. "The defendant Salisbury Granite Industries, Inc., shall pay to the 
plaintiff compensation" as there specifically set for1 h. 

Pursuant thereto the Commission entered formal award in accordance 
thereu-ith. -\nd only tlir Salis1,nry Granite Industries, Inc., through its 
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attorneys, in apt  time, gave notice of appeal to the Ful l  Commission. and 
requested review by i t  i n  respect to alleged errors on the part  of the 
hearing commissioner : 

"1. For  that no claim has been filed against Salisbury Granite Indus- 
tries, Inc., as required and contemplated by G.S. 97-58 (c).  

"2. For  that there n-as not sufficient evidence presented a t  the hearing 
to support the award in that  no evidence was presented to support a find- 
ing that plaintiff was injuriously exposed to the hazards of silicosis while 
in the employ of Salisbury Granite Industries, Inc. 

"3. For  that there was no evidence upon which to base a finding that 
such exposure as did occur contributed in the slightest degree to plaintiff's 
disability and the award against this defendant is not justified under 
G.S. 97-57. 

"4. For  that none of the disability claimed by plaintiff arose out of or 
in  the course of his employment by Salisbury Granite Industries, Inc. 

"5. Should G.S. 97-57 be interpreted as imposing liability upon a 
second employer, where the total disability of the employee was sustained 
in a former employment, n hich are the facts in this case, then said section 
would be unconstitutional, as being in contravention and violation of the 
due process clauses of the Constitution of the United States and the Con- 
stitution of North Carolina." 

(So te  : The plaintiff did not appeal.) 
Pending the appeal of Salisbury Granite Industries, Inc., to the Full 

Commission, it being made to appear that Tom Willingham had died, the 
Commission entered in this proceeding an  order that Mary Willingham, 
widow of Tom TITillingham, as his sole dependent, and Cottie B. TITood- 
ward, Administratrix of the estate of Tom Willingham, deceased, be and 
they were made parties plaintiff. 

--ion The caqe on appeal discloses that at  hearing before the Full  Commix'  
on 20 January,  1953, there mere present and appearing (1) attorney for 
plaintiffs. (2)  attorneys for defendants Bryan Rock 8: Sand Company 
and Textile Insurance Company, rtnd ( 3 )  attorneys for defendant Salis- 
bury Granite Inclustries, Inc., and that ( a )  "counsel for all parties agrced 
that Mrs. Mary Til l ingham was the lawful wife and sole dependent of 
the deceased Tom Willingham"; (b )  that "stipulations entered before 
and after the hearing before the Full  Commission by all parties establish 
that Tom Killingham died 29 October, 1952, and that his widow is 1101~ a 
proper party to this action as a claimant claiming compensation for his 
death which is alleged to have resulted from silicosis," (c) and that "by 
stipulation entered subsequent to the hearing, it was established that 
Tom Willingham, the original claimant, died on or about 29 October, 
1952, of pulmonary tuberculosis and cardiac failure of which silicosis in 
the third stage was the cause or contributing cause." 
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-2nd the Full  Commission concurred in and adopted the findings of fact 
and conclusion of the Deputy Conimissioner againsi the Salisbury Granite 
Industries, Inc., on all grounds,-but amended same to conform to stipu- 
lation of the parties of the facts as to death of Tom Willingham, and 
cause of it,-and in  respect to the widow being his sole dependent, and in 
respect to the administration upon his estate. Thweupon the Ful l  Com- 
mission set out conclusions of law in the light of facts found, and as 
against Salisbury Granite Industries, Inc., awarded compensation to the 
administratrix for the period between 27 June, 1951, and 29 October, 
1952, and thereafter to the widow suljject to the :,tatutor- limitation of 
$6,000.00. G.S. 97-38, G.S. 97-11. 

Thereafter in due time Salisbury Granite Industries, Inc., gave to  the 
S o r t h  Carolina Induqtrial Cornmission notice of its appeal to the Supe- 
rior Court of Rowan County "for errors in findings of fact unsupported 
by any evidence in the record m d  for errors of l ~ ~ w  in the review made 
by the Ful l  Conlniission on the 6th day of March, 1953 . . ." 

The proceeding coming on to be heard a t  Octobe- Terni, 1953, of Supe- 
rior Court of Roman County, and being heard upon the appeal by defend- 
ant  Salisbury Granite Industries, Inc., from the award by the North 
Carolina Indnqtrial Comniission, and the presiding judge, being of opin- 
ion that  the award should be affirmed, entered judgment in accordance 
theren ith. 

The record shows that  "To the signing of the foregoing judgment 
affirming the award by the North Carolina Industrial Conimission, de- 
fendant Salisbury Granite Indus t r i e~ ,  Inc., objects and excepts," and 
"objects to the entry and rendition of the judgment appearing in the 
record and excepts thereto and appcds  to the Supreme Court," and 
a s~ igns  error. 

T.  G. P u r r  for plaint i f f .  appellee.  
l?. E. Wcrrdlozc and P i e w e  cE B l a k e n e ? ~  for d e f t n d a n f s  B r y a n  R o c k  cf. 

S a n d  C o m p a n y  and T e x t i l e  I.nsurnncc. Cowzpany, ~zppellees.  
Linrr tf. S h u f o r d  and J[udson & Uut l son  for de fendan t  S a l i s b u ~ ~ /  Crrntr- 

i f e  Intlrcsfries, h e . ,  appel lant .  

~ \ r ~ ~ ~ w ~ ~ ~ .  J. Lit  the outset let it  be noted that  no appeal mas taken 
from the ruling of the Sor t l i  Carolina Industrial Commission that, upon 
the facts found by the hearing commissioner, and a lopted by the Commis- 
sion, it follows as a matter of law tha t  the defendait  Bryan Rock & Sand 
Company and its insurance carrier must be discharged froin liability to 
plaintif'f on his claim filed against it, and the c l a ~ m  be denied, and dis- 
missed. So, thiq ruling is not presented for deaision on this appeal. 
Indeed, attorney for claimant i n  brief filed here d'les not takc iqsue ~ ~ 4 t h  
the ruling. 
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S o w  turning to appeal of Salisbury Granite Industries, Inc.: It is 
stated in brief of this appellant that  the questions involved are these : 

"I. Was notice given to and claim filed against the defendant, Salis- 
bury Granite Industries, Iiic., as required and colltemplated by Section 
97-58 of the General Statutes of Kor th  Carolina? 

"11. I f  so. is there sufficient competent evidence in  the record to sup- 
port the ax~ard  ?" 

These questions purport to  be predicated upon assignments of error 
stated as follows : (1) "That the court erred in affirming and sustaining 
the award of the Industrial Commission for that  no claim was filed 
against the defendant Salisbury Granite Industries, Inc., as required and 
contemplated by G.S. 97-58, and for that there is no evidence in the record 
to sustain the award, Exception S o .  1, which is the defendant Salisbury 
Granite Industries, Inc.'s i\ssignment of E r ro r  No. 1 (R. pp. 53, 54. 55, 
61, 62, 63)." 

( 2 )  "That the court erred in signing the judgment as appears in the 
record for that  no claim was filed against the defendant Salisbury Granite 
Industries, Inc., as required and contemplated by G.S. 97-58, and for that  
there is no evidence in the record to sustain the award and the judgment 
of the court, Exception No. 2, which is the defendant Salisbury Granite 
Industries, Inc.'s Assignment of E r ro r  KO. 2 (R. pp. 53, 54, 55, 61, 62, 
631." 

However, the record and case on appeal fai l  to show exceptions as bases 
for these assignments. The exceptions to the award of the Ful l  Commis- 
sion are insuficient to present these matters to the Superior Court, and 
the exception. to the judgment of the Superior Court are insufficient to 
present then1 to this Court. See TBorsley zt. Rendering Co., and Sugg  
c. Renderinq Po., 239 S . C .  547, SO S.E. 2d 467, and Bencer c. Pa in t  Co., 
post, 323. 

I n  the i l ' o ~ d e y  cnse, 13arnhil1, C'. J., recently restated the rules of pro- 
cedure as approved in  decisions of this Court as to appeals in Torkmen's 
Compensation cases, (1) from the North Carolina Industrial Commission 
to the Superior Court, and (2)  from the Superior Court to the Supreme 
Court. - h l  in the B e n c e ~  c m e ,  slipru, Ucnny, J. ,  amplifies the subject. 
What is so recently said in  these cases is applicable to case in hand, and 
nced not be rehashed. The decisions of this Court uniformly hold that 
when it i5 claimed that  findings of fact made by the Industrial Commis- 
sion are not supported by the evidence, the exceptions and assignments 
of error in relation thereto must specifically and distinctly point out the 
alleged error. 

IIence on an appeal "for errors in findings of fact unsupported b ~ -  any 
c~ idence  in the record, and for errors of lam in the review of the award 
117 the Ful l  Commission," as in the case in hand, the exceptions are too 
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general, and, therefore, are insufficient to challenges the sufficiency of the 
evidence to support the findings of the Connnission or any one of them. 
Thus the appeal to the Superior Court presented for review the single 
question whether the facts found by the Cominission support the decision 
and an-ard. See G ~ e e n e  v. S p i o e y ,  236 N.C. 435, 73 S.E. 2d 488; also 
Bzirnsville c. Boone ,  331 N.C. 577, 58 S.E. 2d 351, ~ ~ n d  cases there cited. 

And on the appeal to Supreme Court the exceptions to the signing and 
rendition of the judgment of Superior Court ra iw only the question as 
to whether error in matters of law appear upon the face of the record. 
See C d b r e l h  c. B14t  C o ~ p . ,  231 N.C. 76, 56 S.E. 2d 15, and cases cited. 
See also 137trnst*ille 1.. Boone ,  ,supra, and cases cited. Indeed, error is  not 
made to appear. 

And while i t  may be doubted that  the North Caiolina Industrial  Com- 
mission had authority under the North Carolina Torknien's Compensa- 
tion Act, by which i t  was created, to make the Salkbury  Granite Indus- 
tries, Inc.. a party defendant to the proceeding a t  originally institnted, 
since a t  that  time claimant had not filed nor assc!rted claim against it. 
Bu t  be that  as i t  may, the Salisbury Granite Industries, Inc., responding 
to notice of hearing to be held in  Salisbury on 9 January ,  1052, appeared 
a t  the time and place of the hearing, and stipulated that  i t  was subject to 
the Workmen's Compensation Act, and joined in the hearing on the ques- 
tion as to whether its employment of Tom TVillingham v a s  his last inju- 
rious exposure to  the hazard of silicosis within the ~nean ing  of G.S. 97-57. 
This amounted to a general appearance whereby i t  submitted itself to 
the jurisdiction of the Commission. And there is presented to this Court 
no exception in this respect. See I n  re Blalock,  233 N.C. 493, 64 S.E. 
2d 848. 

Moreover. the stipulation by all parties, entered before and after the 
henring before the Ful l  Comnlission establishing the facts that  Tom 
Vill ingham was dead, and that  "his widow is now a proper party to this 
action as a claimant claiming compensation for his death which is aIleged 
to have resulted from silicosis" constitutcq a wairer  of any procedural 
defcct in respect to filing of her claim. G.S. 07-58. And it is on her 
claim that  award is made. 

Finally, i t  may be noted that if the Salisbury G:anite Industries, Inc.. 
had had Ton1 Willingham exalnined as i t  x i s  authorized to do under 
provisions of G.S. 97-60, no doubt i t  would have accertained before em- 
ploying him that  he x w a  affected ~ i t h  cilico;is in tlie third stage. But  
having rrnployed him, i t  is not amiss to say that  a I-eading of the evidence 
offered on the hearing a t  Salisbury on 9 January.  1052, i; sufficient to 
admit of the finding of fact made by the Industrial Commission in respect 
to  his injurious exposure to silica or granite dust n l ~ i l e  cniplogeil by 
Salisbury Granite Industries, Inc. 
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F o r  reasons stated, t h e  judgment below is 
Affirmed. 

THE STEPHESS COJIPANT v. RIARY PARKER LISK AND HUSBAND. 
C. D. LISK. 

(Filed 19 May, 1954.) 
1. Deeds § 16a- 

Where a deed contains a covenant on the part  of the grantee for himself, 
his heirs and assigns, agreeing to pay a proportionate part of the cost of 
improvements which the grantor or its successors or assigns might make 
along the street abutting the property, held: The grantee is the covenantor 
and by accepting the deed binds himself and his assigns to the agreement 
as  a covenant running with the lancl. Therefore the covenant is enforceable 
by the grantor against a subsequent purchaser of the land from such 
grantee. 

2. Deeds 1 l- 
A deed must be construed to ascertain and effectuate the intention of 

the parties as  gathered from the language of the entire instrument. 

3. Same: Contracts § 8- 
While punctuation is ineffective as  against the plain meaning of the 

language used by the parties to a contract or other instrument in writing, 
still the rules of punctuation may be used to assist in determining the 
intent of the parties. 

4. Deeds § l6a- 
The deed in question contained a covenant binding the grantee and his 

heirs and assigns to pay pro ~ a t a  part of street improvements "in the event 
the party of the first part,  or its successors or assigns, owner or owners of a 
major portion of the lots in sa id  block" should decide to grade, pave, or 
otherwise imlnove the abutting streets. Held:  The intent of the parties, 
clarified by the punctuation, was that the grantor was authorized to make 
improrements without the consent of a majority of the owners of lots in 
said block, and the consent of the owners of a majority of the lots in said 
block was required only in the event the grantor's successors or assigns 
undertook to make the improvements. 

APPEAL by defendants f r o m  Phillip, .J., a t  4 J a n u a r y ,  1954, E x t r a  
Civil T e r m  of NECKLCKBURG. 

Civil action to  recover on contract set fo r th  i n  cer tain deed, as  herein- 
a f te r  shown, fo r  paving, and  to h a r e  same declared a lien on certain prop- 
e r ty  of defendant i n  c i ty  of Charlotte, N. C., heard upon stipulation of 
parties by which a j u r y  t r i a l  was m a i ~ e d ,  and consent g i r e n  t h a t  court 
pass upon and find the  facts  as  well as  determine the law i n  the case. 
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Thereupon the parties agreed that  the following constitute the facts, 
and all the evidence upon which the case is to be t ~ i e d  : 

"(a)  The allegations set forth in paragraphs 1, 2. 3 and I of the com- 
plaint are admitted. (These are the allegations.) 

(i l I. The plaintiff, a Ror th  Carolina corporation, was duly organized 

under the l a \ ~ s  of the State of S o r t h  Carolina, and in thc Spring of 1851 
it n a s  clissolred and this action is brought by the Ilirectors and T~us tees  
in Dissolution of the plaintifl. 

( <  (9 ,. That  the defendants are citizrns and resillents of Mecklenburg 
County, S o r t h  Carolina, and the defendant, C. D. Lisk, is the hu;band 
of Mary Parker  Lisk. 

" (3. That  the defendant, N a r y  Parker  I k k ,  is the owner of a certain 
tract of land, being par t  of Lot 34 and of Lot 35 in Block 80 of Myers 
Pa rk  as sl~own on the map thereof rerorded in  Blap Book 3, Page 470, 
Mecklenburg Registry, said property fronting 102.(35 feet on the easterly 
qide of Maryland -lvcnue, .aid property having been conrcyed to the 
defendant Mary Parker Lisk (formerly Mary Parker  Herring) and her 
former huqband, L. 0. Herring (11ow tleccwsed) by two deeds-one from 
T. I,. Kirkpatrick and nifc, E r a  C. Kirkpatrick, dated March 9, 1834. 
and registered in Book 1111. page 003, alld the other from Troy JTllite- 
head and wife, Dorothy T e s t  TIThitcl~eatl. dated September 12, 1945, 
registered i11 Book 1158, page 206 in the office of the Register of Deeds 
for Mecklenburg County. 

" '4. That  The Stephens Company was the dereloper of Myers Pa rk  
m d  caused the aforementioned map of Block 80 to be recorded.' 

"(b) There is incorporated in  this stipulation map of Block 80 of 
Myers Pa rk  recorded in Map Book 3. ])age 470, in the office of the Regis- 
ter of Deeds for Alecklenburg County and the rerked map  thereof which 
appears in Map  Book G, page 357. 

"(c) The property of the de f rndan~ ,  Mr.. N a r y  Parker  Liek. referred 
to in paragraph 3 of the complaint 1va5 originally conveyed by The 
Stephens Company by t ~ o  deeds, one to D. .I. X a  t h e m  and wife, S e l l  
.lntlerson Mnttllen-q, dated J ~ P  1, 1935, and regiqtered in Book S69, page 
110, a ~ i d  the o t l~cr  to J .  l?. Elrod and \?if?, ,\nnc,tte 31. Elrod. dated JUIE 
21, 1035, and rcgistcred in Book 877. page 296, in the office of the Regis- 
ter of Deeds for Merklenhurg County. 111 each of said deeds the follon ing 
provision is contaiiird : 

" 'The above tleqcribed property is con~eyed a. u~ i i rnp ro~ed  ~ ~ r o p e r t y  
~ri t l iout  any obligatioil on the part of the grantor to i m p r o ~ c  same or 
the streetq in or adjacent to wid block, or to put in water or sever lines 
or other conreniences for thr benefit of said property, and nothing has 
heen included in the purchase price to cover any such improvement. It 
iq, thei*cfore, co~enanted  bv the partics of tlie second part  for themselres, 
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their heirs and assigns, that  in the event the party of the first part, or its 
successors or assigns, owner or owners of a major portion of the lots in 
said Block 80 facing on the proposed Maryland Avenue should decide to 
grade, pave or othern-ise further improve the streets or sidewalks in or 
adjacent to said block, or to put in water or sewer lines or other improve- 
ments, the property hereby conveyed shall bear its part  of the cost of said 
improvements, based upon frontage of the property so improved, or 
where a corner lot is involved, the cost of such improvement mill be based 
upon frontage and side of the lot so improved; and if any grading in 
streets or sidewalk, i t  shall be proper to construct a fill or cut the slope 
of which shall encroach upon said property, the party of the first part, its 
successors or assigns, shall have and are hereby given the right to make 
the necessary encroachments for such purpose. This covenant shall run  
with the land, and the cost of improvements above referred to shall be 
a charge upon the same in whosever hands it shall be a t  the time of said 
improvements.' 

"(d) I n  the Spring of 1950 the plaintiff caused Maryland Avenue 
along Block SO to be graded and paved, providing water and sewer lines. 
At  the time this was done the plaintiff was the owner of approximately 
225% of the lots in Block 80 facing on Maryland Avenue, the reniainder, 
or 78?, of said lots having previously been conveyed by the plaintiff. I11 

the deeds conveying this 78:: of said lots, an  identical provision was 
contained in each deed as was contained in the aforementioned deeds 
registered in Book 869, page 110, and Book 877, page 296, hereinbefore 
referred to. At the lime the plaintiff caucecl Xaryland Avenue to be so 
improved, it did not consult with or obtain the prior consent of any of the 
owners of the 78% of said lots. 

"(e) At  the time Maryland Avenue was so improved the plaintiff was 
the owner of all of the property directly across Maryland Avenue from 
Block 80 of Myers Park ,  as shown on the map thereof recorded in 3Iap 
Book 3, page 470, Mecklenburg Registry. 

" ( f )  Baqed upon the entire cost of said improvements to Maryland 
Avenue adjacent to Block SO of Xycrs Park ,  the costs of sucli improve- 
ments adjacent to the property of the defendant, X a r y  Parker  Lisk, was 
$513.79, or $4.976 per foot. 

"(g) The plaintiff paid for all of said improrements to Maryland 
Avenue and the defendant, N a r y  Parker Lisk, has paid the plaintiff 
nothing on account thereof." 

Thereupon, the court finding the facts to be as above set forth, and 
concluding that the property of defmdant, X a r y  Parker Lisk, described 
in the complaint, is chargeable v i t h  the sum of $513.79, entered judglneilt 
(1) in accordance therewith, (2 )  that the judgment be declarer1 to be a 
lien upon said property, and ( 3 )  that to this extent plaintiff have judg- 
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nlent against  said defendant, together with the costs. And  the court  fu r -  
ther  appointed a commissioner to  sell, and authorized sale of the property, 
el c. 

Defendants  except thereto, and  appeal  to Suprerne Court  and assign 
error .  

C o c h r a n ,  X c C l e n e g l l a t ~  cC. J l i l l c r  for  p l t r i n f i f ,  appel lee .  
G. T .  Corsloell  and  Jnnzes 8'. Justice for  defendants, appel lnn  f s .  

WIXBORNE, J. This  iq the question f o r  decision here : D i d  the t r i a l  
court e r r  i n  concluding as  a mat te r  of l aw that,  upon the stipulated facts,  
the  property of f pmc  dcfe~idan t ,  d e v r i b d  i n  the complaint,  is cllargeable 
for its proportionate sharp of tlie c a t  oi' i i n p r o ~ i n g  hlaryland . I rcnue as 
set fo r th  i n  the  judgnicnt f r o m  which aplbeal is taken ? 

T h i s  i, n question of law dt~terminable by proper  inter1)retation of the 
11 ortling of tlie cox ennnt a, n r i t t e n  ill the deedi uiider n-liich f e m c  defend- 
a n t  acquired title to the lot. eon~t i t i l t ing  the property described i n  tlic 
complaint.  

A corcnnnt. ns d a t e d  by R t r f t l c ~ ,  .J., i n  I i c n t  v. Erlrrlondson, 49 K.C. 529, 
ib defined to be "tlic agreement or con.ent of two or more, by  dcrd in  
wri t ing,  -enled and  delivered; v l ~ e r e b y ,  pither, or one of the partics, cloth 
promise to the othcr, tha t  something i- done already, o r  shall he done 
a f te rnards .  ,\nd lie tliat makes tlie c o ~ e n a n t  is clilled the cormantor ,  
and lie to nhonl  it  is made, the corc~laiitec." 

Xoreorer ,  a con\eyance of land with corenant  on  the par t  of the 
grantee, fo r  liimself, his heirs and  aqsigni, such as  ill the case in  hand,  is 
a binding corenant  running  with the land, and is cnforceahle. I i i n g  1 % .  

,Uoyber ty ,  166 S.C. 5G3,  S4 S.E. $46. Tntierd, in  the Ring cxse ,  ('ltrrX, 
C.  J., speaking of a covenant running  with the land, had this to  s a p :  
",\side f rom the express a r e r m m t  of the creation of tlie c ~ a w n e n t ,  the 
acceptance of the deed containing a c o ~ e n a n t  on thtl p a r t  of the  grantee 
i~ equiralent  to  tlir g ran t  of a n  easement by the  defendant. S u c h  cove- 
nan ts  r u n  mith the land and a r e  not a t  all unuiual .  They  a re  good even 
against assigiiccs in  fee where the intrnt inn to c r e ~ t e  them is  clear"- 
c i t ing C.P.C., a i d  .\-orfleet 1.. C ' ~ o t n 1 r ~ r l 1 ,  6-1 S . C .  1. 

T h e  c o r r i ~ a n t  i n ~ o l r e d  i n  this appcal  i; made exprewly by  the grantecs, 
"the partics of t l ~ e  second p a r t  f o r  themselves, their  heirs and assigns," 
and  i t  is expressly stated t h a t  " t h i ~  covenant shall n m  with t h r  land,  and 
the cost of improveinent. a h o w  refcrred to  shall be a charge upon the 
same i n  whosoevpr hands i t   hall be a t  thc t ime of said improvenm~ts . "  

Hence by tlie acceptance of the  deed containing the covenant, the 
grantees, f o r  thcmsclres, their  heirs and assigns, became the corenailtor;, 
and those to nho111 tlie corenant  i- made the covenantees. And the obli- 
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gations assumed by the grantees in the covenant made are binding upon 
their assigns. The feme defendant is an assignee of the grantees, and the 
covenant made runs with the land, as expressly set forth. 

And decisions of this Court uniformly hold that the courts are required 
to interpret a deed so as to ascertain and effectuate the intention of the 
partics as gathered from the entire instrument. I n  Gudger v. White,  141 
N.C. 507, 54 S.E.  386, the Court, treating the subject of interpreting a 
deed, in opinion by Tl'allrer, J . ,  declared: "We are required by the settled 
canon of construction so to interpret it  as to ascertain and effectuate the 
intention of the parties. Their meaning, it is true, must be expressed in 
the i n ~ t r u m e n t ;  but it is proper to seek for a rational purpose in the lan- 
guage and provisions of the deed and to construe it consistently with 
reason and common sense. I f  there is any doubt entertained as to the 
real intention, r e  should reject that  interpretation which plainly leads 
to illjustice and adopt that one vhich  conforms more to the presumed 
meaning, because it does not produce unusual and unjust results. All 
this is subject, howerer, to the inflexible rule that  the intention must be 
gathered from the entire instrument 'after looking' as the phrase is, 'at 
the four corners of it.' " 

This rule, variously expressed, is followed throughout subsequent deci- 
sions of this Court,-among which are these: Featherston v. Xerrimon, 
148 S . C .  199, 61 S.E. 675; Triplett v. IViiliams, 149 N.C. 391, 63 S.E.  
79;  Pjice 7.. Grign,  150 S . C .  523, 64 S.E.  372: Tlzomas r.. Bunch, 158 
N.C. 175, 73 S.E. 899; Ach-er v. Pm'dgen, 158 N.C. 337, 74 S.E. 335; 
Williamson v. Bitting, 159 N.C. 321, 74 S.E. 805; Eason 2.. Eason, 159 
N.C. 539, 75 S.E. 797; Jones I?.  S'andlin, 160 N.C. 150, 75 S.E. 1075; 
Beacorn v. Amos, 161 S . C .  387, 77 S.E. 407; Spencer v. Jones, 168 N.C. 
291, 84 S.E. 261; Whiclzard z?. Wlziteh~irsf, 181 S . C .  79, 106 S.E. 463; 
Ins. Co. L?. Sandridge, 216 S . C .  766, 6 S.E. 2d 876; Lee v. HcDonald, 
230 N.C. 517, 53 S.E. 2d 845. 

I n  the S p ~ n c e r  case, supnr, i t  is stated that  "this doctrine applies to a 
covenant as to other contracts, and the intention of the parties, if discerni- 
ble, will control in determining its meaning, which should be gathered 
from the entire instrument." And in the Lee case, supra, Denny, J,, 
writing for the Court, said, "the intent of the grantor in a deed . . . must 
be gathered from its four corners . . ." 

And while punctuation is ineffective as against the plain meaning of 
the language used by the parties to a contract or other instrument of 
writing, still the rules of puiictuation may be used to assist in determining 
the intent of the parties. 3 -1.L.R. 1062 Annotation-Subject Punctua- 
tion as affecting construction of contract. Allen v. C. S.  F. (e. G. Co., 269 
Ill.  234, 109 S . E .  1085; S. v. Bell, 184 S . C .  701, I15 S.E. 190. 
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STEPHENS Co. O. LISK. 

I n  the B e l l  ruse,  s u p r a ,  the Court \iTaF interpreting; a statute, and speak- 
ing through A d a m ,  J., said : "This me think is the rational interpretation 
. . . in accord not only wit11 the spirit and reason of the law, but n i t h  
the phraseology and punctuation. Punctuation, we admit, is not an  
infallible standard of coilstruction; indeed some co~lrts  hare  held that it 
should be disregarded . . . I h t  this is not the prevailing doctrine. I n  
T a y l o r  v. Town, 10 A. & E. Anno. Cas. 1082, it 1s said:  'There is no 
reason why punctuation, which is intended to and does assist in making 
clear and plain all things else in the English language, should be rejected 
in the case of interpretation of statutc3s. C'essuntc~ ra t i one  k g i s ,  cessa f  
i p s a  lex.' " 

Now in  the light of these principles, we turn  to the present case: The 
record of case on appeal (1ot.s not incorporate the deeds here inrolved. 
13ut i t  is stated in the stipulation of facts that  defendant X a r y  Parker  
I i s k  is the owner of a certain tract of land, being part of Lot 34 and of 
Lot 35 in  Block 80 of Myers P a r k  as shown on the map thereof recorded 
iu Map Rook 3, page 470, Necklenburg Registry, s , ~ i d  property fronting 
102.35 feet on tlie easterly side of Maryland Arerlue, the same having 
h e n  conveyed to  her and her former husband by tv70 certain deeds; that  
The Stephens Company n-as the developer of Myers Park ,  and caused the 
]nap of Block SO of Myers P a r k  to be recorded ; anc that  the property of 
d e f d a n t ,  Mark Pa rk r r  Lisk, n a s  originally conveyed by The Stephens 
C'ompany by two certain deeds, cach of which contained the covenant 
I~ereiliabove quoted. 

I n  the light of these facts n c  look to the c o r e n a ~ ~ t :  At  the outset the 
1)remi.e of the covenant makes it clear that  the pa -ties nlutually nncler- 
stood that tlic lots nere  conveyed as unimproved property without any 
obligation on the part of the grantor, The Stephens Company, to improve 
same or tlie streets in or adjacent to Block 80, or to put in v7ater or sever 
lines or other convenienrcs for the benefit of the prcperty, a i d  that noth- 
ing had beell included in the purchase price to co rw ally such irnprove- 
melit. Since The Stephens Company TTaq dereloping Myers Park ,  of 
~vliir11 n l w k  SO was a part, and since Maryland 2 venue, on nliich the 
lots faced, wa. proposed, i t  ieenls natural that the abore common nnder- 
stantling sl~ould be expressed. 

l\lorcorcr, it  clearly appears from tlie plain language of the corenant 
that in the erent the party or parties authorized so to do "should decidr 
to grade, pavr or other~i~ice further improve the streets or qidenalks in 
or ntl~jaccnt to >aid block, or to put in \rater or sener lines or other inl- 
prowmente, the property conveyed .hall bear its par t  of the cost of said 
impro~ements.  baqed upon thr  fl.ontage of the property so in~proved . . . 
and t l ~ c  cost of improvements . . . be a charge upon the same (land) 
in whosoever hands it shall be a t  the time of said im worements." 
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Now, then, we focus attention to this portion of the covenant: ". . . 
that in the event the party of the first part, or its successors or assigns, 
owner or owners of :L major portion of the lots in such Block 80 facing 
on the proposed Maryland Avenue should decide to . . . improve the 
streets . . . or to put in water ', . . improrements, the property hereby 
conveyed shall bear its part of the cost . . ." The plaintiff, who is '(the 
party of the first part," made the decision. And the effect of the judg- 
ment below is that  it had the right so to do. 

Defendants contend, on the other hand, that  under the wording of the 
covenant, "the consent of the o r n e r  or owners of a majority of the lots in 
Block SO" was required. 

R h o ,  then, was given the right to make decision? To answer this 
question i t  is necessary to ascertain from the language used what was the 
intention of the parties a t  the time the covenant was made. 

Reading the language, as it is phrased and punctuated, it seems clear 
that there are a l t e r n a t ~  classe. of subject. of the sentence, one, "the 
party of the first part," and the other, "it: successors or assigns, owner 
or owners of a major portion of the lots in such Block SO facing on the 
proposed Maryland Srenue." 

Grammarians say ordinarily put a comma before clauses introduced by 
such conjunctions as "and," "but," "or," "nor," if a change of subject 
takes place. Rut that such connectives between words or phrases used in 
conjunction do not require a comma. Therefore, the comma after the 
words "the party of the first part" and before the next word "or)) cor- 
rectly separates "the party of the first part" as one class, from the class 
which follows. 

The grammarians also hold that  '(for parenthetical, adverbial, or appo- 
sitional clauses or phrases, use commas to indicate structurally discon- 
nected, but logically integral, interpolations." Hence, applying this rule, 
the cornma after the words "its successors or assigns" and before the 
clause beginning "owner or owners" clearly indicates that  the latter is 
appositional to the words "its successors or assigns." Thus the punctua- 
tion seems to be accordant with good English grammar. Indeed, it makes 
clear and plain the language usrd. And it appears to be a rational inter- 
pretation. Fo r  in the light of the phraseology, as punctuated, we hare  
these alternates: (1) "in the event the party of the first part  . . . should 
decide to grade . . .": and (2)  "in the event . . . its successors or 
assigns, oTmer or owners of a major portion of the lots in said Block 80 
facing on the proposed Maryland .1venue should decide to grade . . ." 
Therefore the punctuation, har ing  been properly used, must ha re  been 
intended to assist in making clear and plain what the covenantore in- 
tended. JIanifestly the covenantee, The Stephens Company, so under- 
stood it. 



I N  THE SUPREME COURT. 

Final ly,  i t  is  not amiss to ohserve t h a t  the  finding:; of fact  fai l  to  show 
( 1 )  t h a t  defendants made  a n y  complaint when The Stephens Company 
was making  the  i~nprorements ,  o r  ( 2 )  t h a t  the  anlolint of roqt of the 
i r n p r o ~ e m e n t  sought to be recowred i n  this action i; not the p a r t  of the 
cost allocable to  the lots of defendants i n  accordance with the provisions 
of the  covenant. Indeed i t  is agreed tha t  i t  is the amount. Therefore 
no injustice appears. 

T h e  judgment below is 
ilffirmed. 

JEREMIAH NEWKIRIC asn WIFE, XAZIE NEWKIRK, r. HUGH PORTER, 
HENRY NEWTON, HANNAH NEWTON CARR, ELIZABETH HIGH- 
SMITH, HATTIE STRISGFIETJI), CALLIE NEWKIRK, ROSA SEW- 
KIRK, II.YTTIE BEATTT, WALTER HIGHSMITH, HATES NEWTON, 
C-IRRIE HERRING, HATTIE NEWTON HIGHS% ITH, GENET'A HES-  
UERSON, WILLIE HERRING, AKD ANNIE TODI). 

(Filed I 9  Xay, 1054.) 

1. Trespass t o  Try Title § 3- 

Where, in a n  action to recover damages for trespass, defendants adlnit 
plaintiffs' title to the land embraced within the description in plaintiffs' 
deeds, but dispute the location of the dividing line between plaintiffs' land 
and the land of defendants, plaintiffs are  not required to prove title, but 
o n l ~  that the disputed area lies within the boundar~es of their tract. 

2. Same-Plaintiffs' evidence held sufficient fo r  jury a s  t o  location of divid- 
ing  line a s  contended by them. 

In  this action for trespass, the issue in controversy was the location of 
the dividing line between the respectivt. tracts of the parties. The descrip- 
tion in plaintiffs' deeds called for defendants' northern line, and defend- 
ants' deeds called for the northern line of their track as beginning a t  a 
red oak near the run of a creek. Plaintiffs offered evidence tending to 
show that the red oak had ranished, leaving no reliable trace of its former 
location, and that one of defendants' predecessors i r ~  title had pointed out. 
prior to the controversy, a marked vliite oak and a snccession of marked 
gunis as the location of the line, which line was the trne dividing line 
according to plaintiff's' contention. IIcTd: Plaintiffs;' evidence is sufficient 
to support a finding by the jury that the disputed area lies within the 
bo~indarg of tlie tract admittedly owned by plaintiffs, and it was error for 
tlie conrt to nonsuit plaintiffs' action. 

3. Boundaries § 53- 

In  this action inrolving the location of a diridin:. line between the re- 
spective tracts of the parties, plaintiffs' witness testi'led that  before dispute 
as  to tlie d i ~ i d i n g  line, one of defendants' predecessors in title pointed ont 
to the witness a line of rnarlied trees as  the true divi ling line. The marked 
trees established tlie clividing line as  contended for by plaintiffs. The 
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trees pointed out were not referred to in the deeds. H e l d :  Even though 
the testimony may not be conipetent as a declaration concerning a private 
boundary. it is competent as a declaration against interest lnade by a 
former owner of the land during the time of his ownership. 

4. Judgments § 33a- 

-1 jndgment of nonsuit will not support a plea of re8 a d j n d i r n t a  in a sub- 
sequent action between the same parties upon substantially different allega- 
tions and evidence. 

5. Evidence 3 4W: Attorney and Client 8 6- 

h casual, hasty or inconsiderate admission made by one of the attorneys 
for plaintiffs, which admission is in irreconcilable conflict with defendants' 
admission and the theory of plaintixs' case, and which is repudiated in 
express terms by other counsel for plaintiff, is not binding on plaintift's. 

6. Adverse I'ossession a 19- 
I n  this action involving the true dividing line between the respective 

tracts of the parties, plaintiffs' e~iclence of adverse possession of the dis- 
puted area iu Iirld sufficient to be submitted to the jury under claim of title 
t ) ~  seven gears adverse l?ossession under color. G.S. 1-38. 

APPEAL by plaintiffs from B u m e y ,  J., at  October Term, 1953, of 
PESDER. 

Civil action between adjoining landowners involving the location of a 
tract of land admittedly owned by the plaintiffs. 

Fo r  ease of narration, Hugh Porter  is called by his surname, and all 
the other defendants are designated as the defendants. 

The matters essential to an  understanding of the questions arising on 
the appeal are summarized in the numbered paragraphs which follow. 

1. The defendants claim title to a tract of land lying on the east side 
of Moore's Creek in Columbia Township, Fender County, as heirs of 
Edmond Newton who died in 1907. Edmond Newton occupied the tract 
during his lifetime under an unbroken chain of deeds going back to 1850. 
When they are read aright, these deeds describe the tract in this fashion: 
Beginning at a red oak near the run of Moore's Creek, running south 88 
enst 375 pokes to a stake i n  the back lina; thence south 55 poles to a stake; 
thence south 88 west 375 poles to a stake in the old line on the west side 
of Moore's Creek; thence along said line to the beginning, containing 
121 acres, more or less. 

2. The plaintiffs claim title to a parcel of land which lies immediately 
north of the tract described in the preceding paragraph. They claim 
under a connected chain of deeds, which run  back to 1884 and describe 
the land in this wise: Beginning a t  a black gum, H. Wells' corner, and 
runs thence his line south 88yi east 350 poles to a stake, his corner, thence 
south 3 east 78 poles to a stake; thence east 44 ~ o l e s  to a stake; thence 3 
west 26 poles to a stake; thence wifh h'clmond Sezoton's line north 88 1/2 



w e s t  380 poles  t o  a n  oak in -1ioore's CrceX.; thence as the run of  aid 
Creek nleanders to the beginning, containing 101.7 acres, more or le>s. 

3. Since the defendants claim under the senior deed& and the lh in t i f fs '  
deeds call for  the defenclant-' northern line as the boundary b c t ~ ~ e c n  the 
two tract- of land, the true di7-iding line betn een the land corercd b r  the 
plaintiffs' deeds and that embraced by the defendants' deeds is neces.arilg 
the defendants' northern line, nliich is thus defined in their deed. : W e -  
ginning a t  a red oak near tlu. run  of Moore's Creek, running ioutll 88 
east 37.5 poles to a stake in tht. hack line." 

4. Shortly before the beginning of litigation, the still suhqisting con- 
troversy arose het\vcen the plaintiffs and the defendc~nt? in re5pect to the 
ac.tual location of the true dividing line upon the earth's surface. The 
plaintiffs pointed out a large white oak tree standing 138 feet east of 
Noore7s Creek and a succession of gum-trees, and imisted that they 
marked the actual location of the true dividing line. The nhi te  oak and 
the gums allegedly bore ancient ax-niarks indicating, that  they were line 
trees, and marked out a line whose course was virtually identical with the 
course of the defentlants' northcrn line :is called for in their deed?. The 
defendants asserted, however, that  the true dividing line was located 224 
feet north of the location assigned to i t  by the plaintiff+. 

5. The  controversy made it disputable whether the area lying hetneen 
the two alleged locations of the true diriding line v a s  embraced by the 
(beds of the plaintiffs or those of the defcndantq. This area consisted of 
311 acres, of ~ h i c l i  2 1  acres were ~voodland. The other 6 acres xvere old 
clearings, which took in the cattle-hnrn, the tohacco-bsrn, and the southern 
corner of the dwelling of the plaintifh. 

6. After the controversy had arisen, Porter, ~ l i o  :~ctcd in the prenlises 
under a license from the defendants, entered on the tli.puted area, and 
cut and removed a substantial part of the timber groniilg on the 2 1  acres 
of roodland. 

7'. -1 short time thereafter. to ~ v i t ,  011 9 Sorember,  1949, tllc plaintiffs 
~11cc1 Porter  and the defendants in a former action "involring substan- 
tially the same subject matter" as the present suit. The pleadings in the 
fornier action ~vere  construed, I l o ~ r v e r ,  to put in issue both the title and 
the location of the tract of land tlcecribed in paragraph 2 of thi; 5tate- 
n~cn t .  The former action na.: heard before Judge ('he*ter Xorris  and a 
jury a t  the March Term, 1952, of the Superior C o u ~  t of Pcncler ('onnty. 

S. Both sides offered e~ideilce a t  the trial of the former action. The 
tc>etiniony of the defendants is not stated heciluse it is not reloral~t  to this 
appeal. The plaintiffs introduced t n o  tleeclk, one (1: tetl 4 October, 1943. 
and the otllcr datcd 3 Decciiibcr. 1942, which l17ere sufficic~lt in for111 to 
afford them color of title to the tract of land dezcrihrd in paragraph 3 of 
this statement. Tlie plaintiffs did not ~hon-,  howcrer. that the makers 
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of these deeds had had any previous connection of any character with any 
of the land mentioned in this statement. Moreorer, the plaintiffs did not 
connect their claim with any of the instruments in their chain of deeds 
antedating the deed of 3 December, 1942. Since their title to the tract of 
land described in paragraph 2 of this statement was not admitted in the 
former action, and the two deeds constituting the color of title shown by 
them at that  time were executed within the seven years next preceding 
the date of the commencement of the former action, the plaintiffs candidly 
and correctly concedcd on the trial of the former action that  they were 
then compelled to base their claim of ownership of the disputed area upon 
adverse possession without color of title for a period of 20 years under the 
statute codified as G.B. 1-40. The plaintiffs offered evidence at the trial 
of the former action tending to show that from 3 December, 1942, the date 
of the first of the two deeds constituting the color of title then shown by 
them. until 9 November, 1049, the date of the cornmencement of the 
former action, they farmed the 6 acres embraced by the old clearings and 
took firewood and other materials from the 24 acres included in the wood- 
land under claim of right. Their ei-idence was not sufficient to show, 
however, that  the requisite privity existed between them and the supposed 
former occupants, J. hl. Newkirk and W. I f .  Gurganous, who had 
allegedly possessed the disputed area successively for more than 45 
yearq before the plaintiffs' asserted occupancy began. Judge Morris 
concluded that  the evidence did not permit the tacking of plaintiffs' 
alleged possession to that of the fo rn~e r  occupants, and that  for this reason 
a t  least the  lai in tiffs had failed to  make out a prima facie title to the 
disputed area by twenty years' adverse possession. As a consequence, 
Judge Morris dismissed the former action upon a compulsory nonsuit. 
His  ruling was affirmed by this Court at the Fall  Term, 1952. S ~ u ' L i r k  
v. Porfer, 237 S . C .  115, 74 S.E. 2d 235. 

9. Subsequent to these events, to wit, on 23 Narch,  1953, the plaintiffs 
brought the present action against Porter  and the defendant.. The com- 
plaint alleged that  the plaintiffs owned and possessed the tract of land 
described in paragraph 2 of this statement; that Porter, acting under 
license from the difeldants. tresnassed on the daintiffs'  tract, and cut and 
remored timber growing upon i t ;  and that Porter  and the defendants 
were about to commit further trespasses upon plaintiffs' tract for  the cut- 
ting and remora1 of timber. The complaint prayed for damages for the 
timber cut and remored, and an injunction to prevent future trespasses. 
Porter  and the defendants filed separate answers, alleging that  the defend- 
ants owned the tract of land described in paragraph 1 of this statement. 
The anq\ver of the defendants admitted that  the plaintiffs owned "all of 
that  tract of land described in . . . the complaint" lying "north of the 
northern houndary of the lands of these defendants," and the answer of 
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Porter  conceded that the plaintiffs owned "the tract of land in Columbia 
Township, Pender Comity, Kor th  Carolina, adjoining the lands of 
Ednrond Sewton Estate." Porter's an\w7er admitted that  he had cut and 
renlored timber standing on the defentlants' land. Both answers denied 
that  Porter  had made any entry on the plaintiffs' tract, and pleaded the 
judgment in the former action as "res adj~ id icn ta  of all matters and things 
involved in this action." The defendants prayed fo .  an  affirmative decla- 
ration that  they owned the tract dexribed in paragraph 1 of this state- 
ment. 

10. The present action n aq heard by Judge John J. Burney and a jury 
a t  the October Term, 1953, of the Superior Court of Pender County. The 
plaintiffs offered eridencc a t  that time subatal~tiallj different in material 
aspects from the testinioiiy presented by them at  the trial of the former 
action. They introduced an unbroken chain of deeds going back to 1884, 
~vhich  xvere sufficient i n  form to convey the tract of land described in 
paragraph 2 of this statemmt to them in fee simple. The plaintiffs 
undertook to prove that the true dividing line betwwn that tract and the 
tract described in paragraph I of this statenrent TI as dclineatrd on the 
r>arth7s surface by the marked white oak and the 171: rked gums mentioned 
in paragraph 4 of this statement, and that  their detds, therefore, covered 
the disputed area of 30 acres. To this cmd, the plaintiffs did these things: 
First, they offered testimony tending to show that the "red oak near the 
run  of Jloore's Creek" mentioned in the dcfentlalit~' deeds had long since 
vanished leaving no reliable trace of its former location; and, second, 
they called to the stand W. ,\. Gurganoua, a legally disinterc.;ted TI itness, 
xvho testified that  his father, W. M. Gnrpanous, one of those untlcr whom 
the plaintiffs claim, resided upon and claimed the tract of land described 
in paragraph 2 of thiq  tate en rent clurinq the boyhood of the vitne.;.:; that 
F:d~nond Sewton,  under whom the defendalrts clainr. resided upon and 
rlaimed the tract of land dewribetl in paragraph 1 of thi. statement at 
ihc same t ime; that there ~ a 9  then no dispute re-pecting the boundary 
l~et~veen the two tracts;  that Etlrnond Sewton met the witness in the 
n-ooded area qhortly before hih death i n  1907, and told thc n.itne.i: that 
be wanted to shon him "the lincs" because he was "getting oltl" and "old 
people" did not "live forcrer"; that Edrnond N e ~ i  ton thereupon qlionrd 
the nitnes. the large marked ~ l l i t e  oak trre 13s feet ea.t of TIoorc'c: 
('reek and the .ncce.sion of inarktd gum-trees, and .aid "thi; is the line 
ht\ \-een me and pour father"; and that the vitnew ]lad kno\\n "that lilic" 
(,l-pr sillce he \vas "a kid." Thc plaintiff. offered other twtinlonp iiidi- 
c-atiirg that during Sorember,  19-29, Porter  entered upon tlip 2.2 ac lw of 
n.oodlanc1 in the diyputed area, and rut a i d  renio7ctl v a l ~ ~ h l c  timber 

upon them. The plaintiff- introducrd ad( itional e~it lence tend- 
ing to shov- that the plaintiffi and t1111v i m d ~ r  n-1101~1 they clainlcrl did 
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these things successively without cessation or interruption throughout the 
55 years next preceding Porter's entry up011 the disputed area : (1 )  That  
they resided upon the tract described in paragraph 2 of this statement; 
(2)  that they cultivated substantial portions of the tract, including the 
6 acres embraced by the old clearings in the disputed area, in corn, cotton, 
tobacco, and other crops; ( 3 )  that  they used the remaining portions of 
the tract, including the 24 acres of woodland in the disputed area, as 
sources for crossties, fuel, tar, and turpentine; (4)  that they did these 
things openly and publicly to the knowledge of all persons in the vicinity 
under the claim that  they owned the tract in fee simple under their deeds 
u p  to the exterior lines called for by those instruments; and (5 )  that  they 
asserted that  the true diriding line between the tract claimed by then1 and 
the tract described in paragraph 1 of this statement was delineated on the 
earth's surface by the large marked white oak 138 feet east of Moore's 
Creek and the succession of marked gums. 

11. When the plaintiffs had introduced their evidence and rested their 
case, Judge BUT& allowed the motion of Porter  and the defendants for 
a compulsory nonsuit, and entered judgment accordingly. The plaintiffs 
excepted and appealed, assigning the entry of the compulsory nonsuit 
as error. 

I lountree  cE Rowntree and TT7yaft E.  B lake  for plaintif fs,  appel lanfs .  
Leon  H.  Corbet t  and  T iarr~y  T .  Fislci. for defendants ,  appellees. 

ERVIN, J. When the answers are read aright, they admit the plain- 
tiffs' title to the tract of land described in paragraph 2 of the statement 
of facts. They merely put the actual location of the true dividing line 
between the plaintiffs' land and the tract claimed by the defendants in 
issue by alleging, in essence, that the disputed area is corered by the deeds 
of the defendants rather tllsn the deeds of the plaintiffs. This being true, 
it  was not obligatory for the plaintiffs to offer evidence sufficient to estab- 
lish title by adverse posqession or otherwise. But  it was incumbent upon 
them to present testimony ample to show that  the disputed area lies 
within the bounds of their tract. Williclrzson T .  Bryan, 142 S . C .  81, 
55 S.E. 77. 

The true diriding line between the plaintiffs' land and the tract claimed 
by the defendants is thp defendants' northern line, which is thus defined 
in their deeds: "Beginning a t  a red oak near the run  of Moore's Creek, 
running south 8S east 375 poles to a ctake in the back line." 

The plaintiffs awert x-ith complete correctness that  the disputed area 
necessarily lies within the bound. of their tract if the true diriding line 
is delineated upon the earth's surface by the large marked ~ r h i t e  oak tree 
ctanding 136 feet eact of Moore's Creek and the succession of marked 
gum-trees. 
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The plaintiffs undertook to prore at the trial that  the markcd vhi te  
oak and the succession of markeil gums fix the actual location of the true 
cliridii~g line upon the earth's snrfacs. To this end, the plaintiff. intro- 
clnced eridence ample to establicli these pro~)ositions : First. that the "red 
oak near tlic run of Moore's ('reek" called for by the defendant<' decds 
liatl loiig since vanished from the cart11 leaving no rcliable trace of its 
former location; and, second, that  Ed~nond  Newtcn, under ~ h o m  the 
drfentlants claim, had declared, in iubstance. lindcr the circunistances 
dstailtd by the nitnes. TIT. -1. Gurqailoils that tlle marked white oak and 
the siiccession of marked gums d i s c l o d  thc actual location upon the 
earth'< surface of the diriding line between the lam1 now o ~ v n ~ d  by the 
plaintiffs and the tract now clain~ed hy the defendallts. 

This eritlence is sufficient to support a finding by a jury that the dis- 
puted area lies ~vi th in  the bounds of the tract admittedly onnetl by the 
plaintiffs. As a consequence, i t  was error to nonsnii the action. 

To he sure, it  may be argued with much force t h ~ t  Edmond Sewton's 
statement falls short of the requirements of the exception to the hearsay 
rule which admits d~clara t ions  concerning prirate boundaries, because 
i t  does not refer to a rnonurnent of boundary or a natural  object called 
for in the deeds. L ~ c r n l v r  C'o. I . .  ' l ' r i p l d t ,  151 S . C ' .  400, 66 S.E. 343; 
Blnnrl  c. Rens l ey ,  140 N.C. 628, 53 S.E. 443. Be that  as it may, the 
s ta te~nrnt  satisfies the requirements of the independent rule governing 
adli~issions by predecessors in intcreqt, n llieh dcclares that "any statemelit 
by a person holding or claiming an  interest in property, which could have 
hrcn u w l  against h i n ~  in litigation oyer such interest, is admissible to the 
same extent and for the same purposes against parties claiming under 
him." Stansbury on North Carolina Eridence, section 174. U ide r  this 
indepc~~tlent  rule, a declaration against interest made by a former owner 
of' land during tlle time of hie ownership respecting the location of the 
boundaries of t l ~ e  land is competent against one who claims under him any 
intere-t in the land acquired since the declaration was made. G'ra?~ v. 
( ' o l e ~ n n n ,  171 X.C. 344, 88 S.E. 459; R!/rd  I:. Spruce Po., 170 N.C. 429. 
87 S.E. 241 ; El l i s  I?. Trnrr is ,  106 N.C. 395, 11 S.E. 948; C n n s 1 ~ 1 -  I . .  Fite, 
50 N.C. 424; W e b b  v. H a l l ,  I 8  N.C. 278. See, also, in this connection: 
C n r r  v. B i z z e l l ,  192 N.C. 212, 134 S.E. 462. 

I n  reaching tlie conclusion that it Tvaq error to nonsuit the action, we 
do not orerlook the circumstance that the clef end ant^ pleaded the judg- 
ment in tlic fornlcr action a& " T C S  nclj~cdic~ntn of all matters and things 
inrolyed in this action," or tlie fact that one of the tvTo lawyers who repre- 
sented the plaintiffs a t  the trial nlarle this statemmt to the presiding 
judge just before the entry of the nonquit : "We TI ill stand on adrerqe 
possession." 
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T h e  plea of yes a d i d i c a t a  is x i t h o u t  mer i t  f o r  the  very simple reason 
tha t  the allegations, the ev idenc~ ,  anti the merits of the present action a r e  
substantially different f r o m  the allegations, the evidence, and  the  merits 
of the former action. TIatnpfon 1'. Spinning Company ,  198 N.C. 235, 
1 5 1  S.E. 266. 

T h e  t r i a l  judge should have ignor fd  the statement of one of the plain- 
tiffs' t r ia l  counsel t o  the effect tha t  the plaintiffs would "stand on adrerse 
possession" as  a casual, hasty, or inconsiderate admission nolt binding the 
plaintiffs. Dn~sidson v. Giflord,  100  N.C. 18, 6 S.E. 718. T h e  statement 
was in  irreconcilable conflict with the defendants' admission of the plain- 
tiffs' title, and the tlleory of thf. plaintiff.' case. Moreover, i t  was repu- 
diated i n  express t e r n s  by the plaintiffs' other t r i a l  counsel. 

T h e  statement ~vould  not have r a r r a n t e d  the compulsory nonsuit even 
if the answers of the Jefendal1t.i had denied the plaintiffs7 title to the land 
embraced by their  deeds and  thus  conlpelled the plaintiffs to "stand on 
adverse possession." T h e  plaintiffs gffered testimony on the  t r i a l  of the 
present action tending to show t h a t  their  deeds covered the disputed area. 
This  testimony and  the other facts i n  evidence would have sufficed to show 
t h a t  the plaintiffs and  those under  whom they claim had  acquired title 
t o  the  30 acres i n  controversy by adverse possewion under  color of tit le 
f o r  a period of seven pears according to the s tatute  embodied i n  G.S. 1-38 
had  the answers of the defendants denied the plaintiffs' t i t le to the land 
embraced by their  deeds. 

F o r  the reason. given, the compulsory nonsuit is 
Reversed. 

WESLEY G. HEATH V. ALRERT 'l?. KIRKJIAN A S D  1,. JOHN KIRBY. I./.\ 
KIRK'S SISEATH JIOTOR COJIPAST, ASD WILLIAM ATKIXS. 

(Filetl I 9  Xay, 19.74.) 
1. Pleadings 19b- 

If two or more causes of action are  compounded in the con~plaint an11 
not separately stated, demurrer sliol~ld be sustained. G.S. 1-12.1, G.S. 1.127, 
Rule of Practice in the Supreme Court, No. 20 ( 2 ) .  

In  this action to recorer for personal injuries resulting froni negligence, 
plaintiff alleqed, in addition to the facts relied on as constituting the action 
tor negligence, facts tenrlinq to show false arrest and malicious prosecn- 
tion as bearine on the issue of dalnages. but denlanded no separate recowry 
therefor, IIc7d: The complaint stntes but a single cause of action and the 
intimations of aclditional causes of action will be treated as mere embel- 
lishments and not germane to the caure of action stated, and therefore 
demurrer for niisjoinder of causes is proporlg overniled. 
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5. Sepligence 16: Pleadings 30- 

In this nction to recorer for negligent injnry, a l l e ~ a t i o ~ l s  referring to the 
defendant driver of the vehicle by the niclaiarne of "Wild Bill" and allega- 
tions by way of e~plannt ion as  to how the d r i ~ e r  ~cqui red  the nicltnanle, 
unrelated to any , ~ l l e r , ~ t i o n ~  tlurt i1efend;rnt en~l~loy.rs had l i ~ ~ o \ \ l ~ l g e  that 
the dril-cr rnstoluarily operated T ehic>les in a negligent manner and that 
they 1;nowingly permitted liinl to operate the veh~cle in question on the 
occasion reterretl to. ve re  properly stricken upon motion. 

4. Automobiles 5 2 3 b  

The owner of a motor vehicle wlio entrusts its operation to a person 
whom he lrnows, or by the esercise of due care should have Iillo\vn, to be 
an inconlpetent or reclrless driver, is liable for ~ u c h  person's negligent 
operation of the vehicle upon the principle that  the on-ner is negligent in 
entrusting its operation to such person. 

5. Same: Negligence tj 16:  lJleadings 5 30- 

Where plaintiff alleges liability under the doctrme of respo~rdent supe- 
rior, and also alleges liability on the principle t1i:~t defendant employers 
were negligent in permitting a person to drive their vehicle who was Irnown 
by tliein to be an incompett~nt and reclrless driver, the allegations as  to the 
lrnown reclrlessness of the driver a re  relevant if  he allegations relating 
to rcspotldcnt supo- ior  are denied, and such allegations will not be stricken 
upon motion prior to the filing of an answer, sunce npon such motion 
the court will not attempt to chart the course of tht. trial. 

6. Damages § 6- 

A person \vho has been injured by tlie negligent act of another is entitled 
to recover all damages naturally and proximately resulting from the negli- 
gent act in suit, including, ordinarily, injuries resulting from delay in 
receiving proper medical treatment as  well a s  injuries caused by unsuc- 
cessful medical treatment which tend to aggravate tlie damages for which 
the wrongdoer is responsible. 

7. Same: Negligence 9 16: Pleadings § 30- 
In  an action to recover for negligent injury, allegations tending to show 

circumstances in respect to where the injured plaintiff was, and in respect 
to his physical condition from the time of his injury until the time he 
received proper medical treatment, may be competent for the purpose of 
establishing damages resulting from delay in receiving proper medical 
attention, but allegations tending to establish false arrest or malicious 
prosecution instigated by defendants, resulting in plaintiff being taken to 
jail after injury, should be stricken on motion a s  irrelevant to the cause 
of action for negligent injury. 

8. Same: Damages § 7- 

Punitive damages for personal injury depend upon the circumstances 
under which the injury mas inflicted and not upon occurrences subsequent 
thereto, and therefore allegations relating to false arrest and malicious 
prosecution subsequent to the infliction of the injury cannot be germane 
to the issue of pnnitive damages. 
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CROSS-APPEALS by plaintiff and by defendants from Clarkson, J., 1 
Xarch,  1954, Ciri l  Term, of GVILFORD. 

C i d  action to recover damages for personal injuries. 
The gist of the allegations of the complaint may be stated as follows: 
1. Defendants Kirkman and Kirby, partners trading as Kirk's Sineath 

Motor Company, owned and used as part of their business equipment a 
motor vehicle described as a wrecker, which was operated by their em- 
ployee, defendant l t k i n s ,  mhen answering service calls. 

2. On 12 December, 1952, about 10 :30 P.M., plaintiff, who was unable 
to start his automobiie, telephoned Kirk's Sineath Motor Company, re- 
questing that they send someone to help him start his car, advising that 
he would be waiting a t  a designated serrice station. 

3. I n  response to plaintiff's request, defendant Atkins "was sent" out, 
operating the wrecker, to aid plaintifl; and he so operated the wrecker as 
employee of his codefendants within the scope of his employment and in 
furtherance of his employers' business. 

4. Plaintiff mas standing near the front of the designated service sta- 
tion, plainly visible to defendant Atkins as he approached and turned into 
the service station "in a normal, ordinary manner"; and "while plaintiff 
remained standing where he was, the driver of the wrecker . . . suddenly 
and without warning to the plaintiff and a t  a time mhen the front of the 
wrecker was so close to the plaintiff that it  was impossible for the plaintiff 
to more and avoid being struck, carelessly, negligently and recklessly 
turned the wrecker toward the plaintiff, struck him and knocked him 
down, severely injuring him . . ." 

5. As the proximate result of the wrongful conduct of defendants, 
plaintiff is entitled to recover compensatory damages in the amount of 
$146,155.70 and punitive damages in the amount of $10,000.00 The com- 
pensatory damages consist of medical, hospital, etc., bills and expenses of 
$4,830.70; loss of earnings of $3,825.00; prospective loss of earnings of 
$62,500.00: and pain and suffering, past, present and prospective, of 
$75,000.00. 

Other allegations of the complaint will be set forth in the opinion. 
Defendant, within the statutory time, moved to strike designated alle- 

gations of the complaint. Thereafter, also within the statutory time, 
defendants demurred to  the complaint, specifying as ground for demurrer 
a misjoinder of parties and of causes of action and also a misjoinder of 
causes of action. The court below overruled the demurrer. Defendants 
excepted. The court below allowed the motion to strike in part  and 
denied it in part. Plaintiff and defendants excepted to each adverse ruling. 

From the orders of the court below, implementing these rulings, both 
plaintiff and defendants appealed, assigning errors. 
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I I i n e s  (r. Boren  and  S m i f h ,  cS'app, J fof ire  d E m i f h  for p la in t i f f ,  appellee 
nnd appellnn f .  

Jordctn LC* lTTrigkt for defendants ,  appel lants  and  a p p e l l ~ e s .  

BOEBITT, J. I t  is plain that  the complaint states facts sufficient to 
constitute a cause of action for damages for personal injuries proximately 
caused by the negligence of defendants in operating the wrecker in such 
manner as to strike and injure plaintiff. 

I f  more than one cause of action is stated, the ecmplaint is subject to 
demurrer;  for there is no attempt to state separate15 more than one cause 
of action. I n  instances where plaintiff may unite i I the same complaint 
two or more causes of action, each cause of action rnnst be separately 
stated. G.S. 1-123. Demurrer is proper when it appears upon the face 
of the complaint that, " 5 .  Several causes of action hare  hcen improperly 
united." G.S. 1-127. The quoted provision has been considered fre- 
quently when demurrer has been interposed on the ground that  two or 
more s e p n r a t ~ l y  s fa ted  causes of action h a m  heen ~niproperly united in 
the same complaint. I t  is equally applicable whel a coniplaint alleges 
facts sufficient to con.titute two or more causes of action but fails to state 
separately facts sufficient to constitute each cause of action. G.S. 1-123 ; 
Itule 20 ( a ) ,  Rules of Practice in the Supreme Court, 221 S . C .  557; 
Icing r. Coley ,  229 N.C. 258, 49 S.E. 2tl 648 ; P a 1 4  ( r  1 . .  l l 'h i fe ,  237 N.C. 
607, 75 S.E. 2d 615; 1,rtrge I * .  Gnrtlner,  23s S . C .  2%. 77 S.E. 2d 617. 
Too. each ~epa ra t e ly  stated cause of action rnust he coinplete witliin itself; 
and it is not permissible to incorporate by reference all(1gations set forth 
in another separately stated came of action. W r e n n  I > .  Gmltnnz, 236 N.C. 
719, 74 S.E. 2d 232; .I 1 ~ ~ n n d e 1 .  r .  RTOZIT,  236 N.C. 212, 72 S.E. 2d 522; 
G11,1j v. Ba~r ,  234 N.P. 276, 67 RE. 2d -U. 

I n  the nords of R o d m n n ,  .I., in L071d CO. 1'. R(wf f~ l ,  69 S . C .  329 : ((On 
examining the complaint Tre find that  it does not profes. to state more 
than one cause of action. I f  in fact it  states two it ~sou l t l  hc demurrable, 
because it compoundq and doe< not state them sep:~ratcly." T7nless the 
contrary plainly appear;, it  will he nssl~metl that  a con~p la i i~ t  that  does 
not set forth separate statcnrent~ of more than ol c cause of action is 
intended to allege a qingle cau.e of action and that intimations of other 
cau>eq of action are nlerr e rnhel l ih lents  and not g:rrniane to tlrc cause 
of action constituting the heart of the complaint. 

"If there are several caures of ~ c t i o n  alleged, tllc c cfendant may demur 
to each one separately, or he may demur to some and ansn er to the others, 
nnd if the denlurrer cho~ild he suqtaincd to any oilc cau*e i t  would not 
:iffcct tlic others; but if a deninrrer is interpo.ed to thc whole complaint 
and any one of the cnuqes of action is good, the demurrer d l  he over- 
rnled." XcIntosh. IT. C. P. & P. 463, and cases ciled. Insistence upon 
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separate statement of each cause of action is required in order to give 
practical effect to the defendant's right to demur to one cause of action 
and answer another. 

I t  may be that the demurrer here was interposed as a precautionary 
measure, prompted by an apprehension that  the court might consider that 
the complaint alleged facts sufficient, if deftly separated, to constitute two 
or more causes of action. But in our view, only one cause of action is 
alleged, namely, that  stated above. Plaintiff, in his brief, states that the 
complaint '(tends to prore a single, general right, one for illjury to the 
person of the plaintiff.'' The elements of compensatory damages alleged 
are such as proximately resulted from personal injuries inflicted upon 
plaintiff when struck by the wrecker. There being but one cause of 
action, the order of the court below overruling demurrer was correct. 

Upon consideration of the motion to strike, lve restrict our discussion 
to what appear to be the more significant allegations. The applicable 
rules for our guidance are summarized by J o h n s o n ,  .J., in Daniel v. 
Gardner, n n f e .  249, 81 S.E. 2d (360. 

Plaintiff, in paragraph IV, alleges : "That the defendant William 
Atkins, due to careless and reckless propensities well known to his em- 
ployers and co-defendants in the careless and reckless operation of motor 
vehicles and particularly the careless and reckless operation of the Kirk's 
Sineath Notor Company wrecker, was and is known by the descriptive 
appellation and nickname, 'Wild Bill' dtkins." From that  point on, 
throughout the complaint, plaintiff, dropping all formality and reserve, 
repeatedly and familiarly refers to the defendant Atkins by use of the 
sobriquet, ''Wild Bill." A nickname may be appropriate or may hare  
originated in jest. I n  any event. the incompetence or past recklessness of 
a person in respect of the operation of nlotor vehicles cannot be proven by 
evidence tending to show his nickname. 

We recognize the principle that the owner of a nlotor vehicle who 
entrusts its operation to a person whom he knows, or by the exercise of 
due care should have known, to be an  incompetent or reckless driver, 
thereby becomes liable for such person's negligence in the operation 
thereof; and in such case the liability of the owner is predicated upon 
his own negligence in entrusting the operation of the motor vehicle to 
such a person. 60 C.J.S. p. 1057, Notor Vehicles, sec. 431; 5 d m .  Ju r .  
696, Automobiles, sec. 355 ; Bogen zq. B o g e n ,  220 N.C. 648,18 S.E. 2d 162 ; 
M c I l r o y  v. -4lcers M o t o r  Lines, 229 N.C. 509, 50 S.E.  2d 530. This prin- 
ciple is applicable only when the plaintiff undertakes to cast liability 
on an owner not otherwise responsible for the conduct of the driver of 
the vehicle. But ericlence of reputation for negligence or of acts of negli- 
gence on prior unrelated occasions is not competent to show that  the 
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driver was negligent on the occasion of plaintiff's injury. Robbins I>. 

allcn.trtrcl~~r, 219 N.C. 475, 14  S.E. 2d 425. 
Paragraph I V  is so phrased that tlic allegations thereof do not purport 

to state facts relerant in tl~emsclves but only by way of explanation of 
how the defendant Atkins, according to plaintiff's allegations, acquired the 
nickname of "Wild Bill." Apparently, the pleader's zeal to put tlie label 
of "Wild Bill" on the drfendant ,Itkills diwrted him from alleging facts 
that inight have been included, e.g., that  the defendant Atkins, to the 
knowledge of his codefendants, had operated motor vehicles, including the 
wrecker, in a negligent and reckless manner, and that his codefendants 
knowingly permitted him to operate their said wrecker on the occasion 
referred to in the complaint. But  paragraph TV must stand or fall as 
plaintiff has phrased it. ,Is presently phrased, it was properly stricken 
from the complaint. 

However, we do not perceive that plaintiff has 3een prejudiced by the 
ruling, for there remains in the complaint, as s u b ~ a r a g r a p h  ( d )  of para- 
graph XI1 the allegations: "The defendants Albert T. Kirkman and 
L. John  Kirby, trading as Kirk's Sineath Motor Company, were negligent 
in having and retaining in their employ William ,Itkins and entrusting 
to him the operation of their nrecker, knowing of his reckless habits and 
disposi$ion in the operation of motor vehicles generally and of their 
wrecker in  particular." 

The allegations of the complaint are explicit to the effect that Atkins 
on the occasion of plaintiff's injury was acting n ithill the scope of his 
employment by his codrfendants and in furtherance of their husinesq. 
Of course, n'e cannot assume that  wch  allegatioiis of agency will he ad- 
mitted when answers are filed. I f  admitted, the l i n h i l i f y  of the defendant 
employers would reqt upon respo!drcr t  s u p e r i o r ;  and subparagraph ( ( 1 )  
of paragraph XI1 would become irrelevant and prejudicial and should 
he strickcn upon motion then made. On the other liand, if thc allegations 
invoking r r spondca t  srrpcrior are denied, thc plaiutiff qhould be allowed 
to amend his complaint so as to allege additional illtinlate factq, such as 
indicated ahow, in conformity with the theory of liability sct forth i11 
subparagraph ((1) of paragraph SII. 

Plaintiff, in paragraph VIIT, alleges, in pa r t :  "Plaintiff requested, 
and . . . Atkinr . . . agreed, to go to a nearby filling station . . . to 
telephone for help, the plaintiff requesiing . . . to call for an anibulance. 

". . . Atkins did not call for an anlbnlailee hut immediately reported 
. . . the occurrence to Kirk's Sineath Xotor Conipanp, . . . that, pur- 
suant to the telephone report from . . . ,Itkins, the representative of 
. . . Kirk's Sineath Motor Company called the Sort11 Carolina State 
IIighrvay Pat ro l  and requc-tcd that t l q  go to the bceile nhere plaintiff 
lay injured. 
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"Within about 15 minutes the State Patrol  automobile arrived and the 
two men, Patrolman Boone and Patrolman Moore, were advised by the 
plaintiff that the wrecker had qtruck him and that he was seriously in- 
jured and requested that they take him to the hospital; the information 
to the State Patrolman and the request that  he be carried to the hospital 
were in the presence of . . . -Itkine; the t ~ o  State Patrolmen thereupon 
raised the plaintiff, helped him into their vehicle and started into Greens- 
boro. North Carolina." 

Then follow extended allegatiom as to conversations and transactions 
betn-een plaintiff and the officer., the substance being that  the officers 
took him to the city jail in Greensboro rather than to a hospital and that  
he remained in jail until taken to a hospital the following morning. 

Plaintiff, in paragraph IX, alleges: "Plaintiff was charged, by mar- 
rant, with public drunkenness. Plaintiff believes and alleges that  the 
charge was instigated and, therefore, instituted by defendants. That  the 
charge was maliciously made by the defendants and was without probable 
cause and for the ulterior purpose of covering up the wrongful conduct 
and negligent and reckless action of 'Wild Bill' Atkins in causing plain- 
tiff's injury as hereinbefore and hereinafter alleged; that plaintiff mas 
later tried in the Municipal-County Court of Greensboro on the charges 
and found not guilty." 

Plaintiff does not allege that he received any new injury on account 
of any of the circunlstances narrated in the allegations quoted above. 
When stripped of allegations of evidential facts, as distinguished from 
ultimate fact<: the allegations relevant to plaintiff's cause of action tend ? 
to show delay m receiring proper medical treatment for his injuries. To 
the extent that plaintiff attempts to graf t  on his stated cause of action 
allegations of complicity in relation to his arrest, imprisonment aud 
prosecution, these are not germane to the cause of action presently before 
the court. I f  entitled to recover a t  all, plaintiff is entitled to recorer all 
damages naturally and proximately caused by the injuries inflicted upon 
him by the defendants in the operation of the wrecker. E ~ i d e n c e  tending 
to show certain circumstances in respect of where he n-as and in respect 
of his physical condition from the time he was injured until he receired 
proper m d i c a l  treatment ~ i o u l d  be competent. Hoxve~er, the competency 
of eridence, on direct and on cross-examination, cannot be determined 
~ r i t h  orecision until the defendants h a w  answered and the eridence is 
dereloped. Explanation of v h a t  occurred during the delay would throw 
light upon whether pIaintiff recei~etl  new injuries inflicted by other per- 
9011s and hence bear upon the wbject of proximate cause of his damages. 
These are evidential matters and not ultimate facts. But the liability of 
the defendants, if any, doe; not spring from these interrcning events. I t  
began and remains on the basis of consequential damages for injuries sus- 
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tained by plaintiff when struck by the wrecker; and if delay in receiving 
proper medical treatment aggravated his injuries the defendants are ac- 
(3ountable on the basis of damages naturally and proxiinately resulting 
from the tortious conduct upon which the suit if grounded. Injuries 
resulting from delay in receiving proper medical treatment as well as 
injuries caused by unsuccessful medical treatment ordinarily tend to 
:tggravate the damages for which the wrongdoer is responsible. Lane  z.. 
R. R., 192 X.P. 287, 134 S.E. 855, 51  A.L.R. 1114;  Rost c. X e f c r r l f ~ ,  219 
N.C. 607, 14  S.E. 2d 648. 

A11 of the elenients of compensatory damages plaintiff seeks to recover 
are comprehended by the oft stated rule as to the measure of damages in 
personal in jury  cases based on negligence. Ledford z.. Lumber  Co., 163 
N.C. 614, 112 S.E. 421. 

The allegations quoted from paragraphs I X  and X are irrelevant and 
lmjudic ia l  and should hare  been strirken. I f  plaintiff has a cause of 
action for false arrest, malicious prosecution or ~ t h c ~ ~ w i s e  springing from 
facts suggested by these allegations, he may bring an independent action 
therefor. I n  this action, the allegations tend only to dirert  attention from 
the real issues and generally to  confuse rather than clarify the issues and 
trial. 

The appeal does not present the q u t ~ ~ t i o n  as to the sufficiency of the 
allegations to warrant  submission of an issue of punitive damages. Suffice 
it to say, decision of this question depends upon the circumstaiices giving 
rise to the alleged cause of action and not upon what occurred subsequent 
to the infliction of the personal injuries. 

The result is : Upon plaintiff's appeal: The portion of the order of the 
court below striking allegations from the complaint is affirmed. Upon 
defendants' appeal : The order of the court belom overruling defendants' 
demurrer is affirmed. The part of the order of the court belom denying 
defendants' motion to strike is reversed and the challenged allegations are 
stricken, except as to subparagraph ((1) of paragrap 3 X I 1  ; and in respect 
to said subparagraph ( d )  the order of the court below is affirmed. 

Plaintiff's appeal : Affirmed. 
Defendants' appeal : Llffirn~ed in part, reversed in part. 
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STATE v. S I C K  BOURSAIS 

(Filed 19 May, 1954.) 
1. Automobiles 8 %e- 

Evidence he ld  sufilcient to support verdict of guilty of iuai~slaughter 
based upon culpable negligence in operation of automobile. 

2. Sutomobiles § 28f: Homicide § 27e- 
In a prosecution for inroluntary manslaughter, an instruction to the 

effect that defendant I\-ould be guiity if he lrillecl a hu~nan  being without 
intent in doing a lawful act ''in an unlawful manner," rather than "in a 
culpably negligent manner," l icld not to constitute prejudicial error when 
in other portions of the charge the court painstakingly distinguishes be- 
tween civil and criminal negligence, and instructs the jury that the unin- 
tentional riolation of safety statutes not involving actual danger to life. 
limb, or property would not constitute culpable negligence unless such 
violation was reckless or in wanton disregard of the safety and rights of 
others. 

3. Crin~inal  Lam § 81c (2)- 

An esception to an escerpt from the charge will not be sustained when 
the charge is free from prejudicial error when construed contextually. 

,APPEAL by defendant f rom Brrnsfro?lg, J., October Criminal  Term, 
1953, of G C I L P O R ~  (Greensboro Division). 

This  is a cr iminal  prosecution tried upon a bill of indictnient charging 
the defendant with manslaughter.  T h e  charge arose out of the defend- 
ant's alleged operation of a n  automobile i n  a culpably negligent manner ,  
resulting i n  the death of one H e n r y  11. Smith.  

The evidence of the  S ta te  tends to  show the following facts : The  acci- 
dent  occurred about iloon on 1 7  March,  1953, on Highway S o .  421, near  
Mor iah  Methodist Church, south of Greensboro, as a result of a collision 
between a n  automobile driven by the defendant and one driven by  H e n r y  
31. Smith.  S m i t h  died two day; la ter  of injur ies  received i n  the collision. 
and T i l l i a m  E a r l  Stowers, a passpnger in the  defendant's car ,  wa- in- 
s tant ly killed. 

Smi th  was traveling south i n  his  P lymouth  car  on his right-hand side 
of the highway a t  a speed of approximately 35 miles per  hour ,  when his 
ca r  was struck by  the  defendant's a i~tomobile  v h i c h  was traveling north 
a t  a speed of approximately 60 or 70 mile:: a n  hour .  Immediately before 
the collision, the two r ight  wheelq of defendant's ca r  had heen off the 
pavement f o r  a distance of approximately 238 feet, and x ~ h e n  i t  cut  back 
on the  p a ~ e m e n t  i t  skidded sideways across the highway a dictance of 
about 50 feet and h i t  the S m i t h  car .  One witness testified the defendant's 
car  "just ~ e e m e d  to leap across the road and h i t  the S m i t h  car." Another  
testified t h a t  defendant's Pont iac  h i t  Mr. Smith's Plymouth,  "turned it  
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right up on the back end and around to the right . . . and the Pontiac 
just jumped. I t  was off the groulld after it hit Ur. Smith's car for, it  
looked like, 20 fect, or close to it." Thc clefcadant's Pontiac car came to 
rest some 15 or 20 feet from tlle road in a ravine about six feet deep, on 
the defendant's left-hand side of the highway. 

According to the testimony of a highway patrolman, who reached the 
scene a few minutes after the accident, the right wheels of defendant's 
car began to skid on the dir t  shoulder of the highlray 106 yards south of 
the point where it came to rest; that  the car cut back on the pared road a 
distance of approximately 80 feet south of the point where i t  came to 
rest; that  after the car cut back on the pavement there were four skid 
marks across the road ; that  the skid marks on the road and the dir t  shoul- 
der of the road were traceable from tlle defendant's car for a distance of 
318 feet;  that a t  the point where thc defendant's car cut back on the pared 
road, the shoulder and the pavement were approximately level. 

The defendant testified that  he was driving his car  about 50 miles an  
hour and had a flat t i re ;  that  he was 50 or 60 feet from the Smith car 
when he applied his brakes; that  he lost control of the car when he stepped 
on the brakes and the right side of his car struck the Smith c a r ;  that he 
was going sidewags vhen  he hit the Smith car. 

From a verdict of guilty and the sentence imrosed pursuant thereto, 
the defendant appeals, assigning error. 

Atforney-General ~IlcNullnn and Assistant Attorney-General Bruton 
for fhe Stafe. 

Rose LY. Sanford and Sfacy we are^, Jr., for defendant, appellant. 

DESNY, J. The defendant does not challenge the sufficiency of the 
eridence to carry the case to the jury. I n  fact, there is ample evidence to 
support the verdict. 9. 7l. Huggins, 214 N.C. 568, 199 S.E. 926; S. v. 
Landin, 209 9 . C .  20, 182 S.E. 689; A'. v. Palmer, 197 N.C. 135, 147 S.E. 
817; 8. I ? .  Gray, 180 N.C. 697, 104 S.13. 647; S.  v. H c I ~ ~ e r ,  175 N.C. 761, 
94 S.E. 682. However, he does excrljt to and assign as error numerous 
portions of his Honor's charge to the .jury, among them being the follow- 
ing:  "In connection with this charge of involuntnry manslaughter, . . . 
the Court instructs you that  there are two types of manslaughter in Kor th  
Carolina:  voluntary and involuntary. Now, you are concerned in this 
case only with involuntary manslaughter; and the Court charges you tha t  
the crime of involuntary manslaughter for which this defendant is being 
tried as defined a t  the common law i~ the killing of a human being by 
another human being in doing some unlawful act not amounting to a 
felony nor likely to endanger human life and without intent to kill, or 
where onp kills nnothcr ~ ( i f h o u f  infent to  kill in  doing a lawf1~1 act in an 
unlawful mannrr." (Italics ours.) 
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The gravamen of the defendant's challenge to the correctness of the 
above instruction is limited to the portion thereof we have italicized. 

The elements embraced in involuntary manslaughter as defined a t  
common lam are set out in 8. 2'. Sn t f e r f i e ld ,  198 N.C. 682, 153 S.E. 155, 
in the following language. "This offense consists in the unintentional 
killing of one person by another xi thout malice (1)  by doing some unlaw- 
ful  act not amounting to a felony or naturally dangerous to human l ife;  
or  ( 2 )  by negligently doing some act which in itself is lawful;  or ( 3 )  by 
negligently failing or omitting to perform a duty  imposed by law." The 
Court said this definition "includes unintentional homicide . . . from 
the performance of a lawful act done in a culpably negligent way, and 
from the negligent omission to perform a legal duty." 

I n  the above case, the State relied upon the alleged breach of the statute 
which requires a motorist traveling on a servient highway to stop before 
entering a dominant highway. Public Laws of 1927, Chapter 148, section 
21, now codified as G.S. 20-158. The statute, however, contains a provi- 
sion to the effect that  no failure so to  stop before entering the dominant 
highway "shall be considered contributory negligence per se in any action 
a t  law for in jury  to person or property . . ." The Court conceded there 
was ample evidence of Satterfield's disregard of the statute and that his 
failure to obey the law was the negligent omission of a legal duty, citing 
Ledbet ter  v. English, 166 N.C. 125, 81  S.E. 1066, but held that  mere 
proof of the failure of the defendant to obey this statute was insufficient 
to warrant his conviction; that  to hold a person criminally responsible 
for a homicide his act must have been a proximate cause of the death. 
Whereupon the Court held the moticn to dismiss should have been 
granted. 

We concede that in the present case it would have been appropriate and 
required less explaining as to what was meant by "doing a lawful act in 
an unlawful manner," if the court in lieu of using the words "in an un- 
lawful manner," had used the words "in a culpably negligent manner." 
S. 2'. Su f f e r f i e ld ,  ~ i rp l -a ;  S. 21. Bfanscl l ,  203 N.C. 69, 164 S.E. 580. See 
also S. 21. Cope. 204 K.C. 28, 167 S.E. 456, where the late Chief Just ice  
Stacy collected and classified the decisions applicable to negligence gen- 
erally, including criminal or culpable negligence. But, in other partr of 
the charge, his Honor pointed out clearly the distinction between those 
statutes, the unintentional violation of which would not constitute culpa- 
ble negligence, and those the violation of which would constitute such 
negligence. H e  likewise pointed out the difference between the uninten- 
tional violation of the common law rules of the road and the willful and 
~vanton violation of such rules. Fo r  example, in this connection, his 
Ro11or charged the jury as f o l l o ~ s :  ". . . we have in North Carolina a 
number of rules and regulations which govern the operation of motor 
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vehicles oil o11r pnblic liigllrvag,. Scme of then1 are btatutory laws en- 
acted by the Legislature of this State for the protection of the life and 
limb of those who travel and use our liighrvays coninlonly knonn and 
referred to as the motor rehicle laws. Then we tiare other rules n-liich 
are knonn as common law rules . . . n-hich today govern the operation 
of motor vehicles on our public highways. The Court charges you that  
the violation of these rules and regulations, wliethw done intentionally or 
otherwise, is in most instances negligence, that  is, constitutes actionable 
negligence, and renders one civilly liable for damages if the violation - 
proximately results in some injury 01% damage or death to another. On 
the other hand, members of the j u r ~ .  I want yo1 to clearly understand 
that the violation of these rules and regulations, whether statutory or 
common law-with tlie exception of thr reckless driving statute, this is 
General Statutes of Xorth Caro!ina, Section 20-140, and will be read and 
explained to you-nliich do not involve actual danger to life. limb or 
property, would not perforce, that is by force, of itself constitute criminal 
or culpable negligelice such a. this defendant is d i a r g ~ d  ni th .  On the 
other hand, . . . I want you to clearly understan~l this: An intentional, 
willful or wanton riolation of a statutory or common law rule or regula- 
tion designed for the protection of human life or limb or both, n-hich 
prosirnately results i n  injury or death, is culpahle negligeilcc . . . On 
the otlic'r baud, menihers of the jury, the Court wants you to clearly 
understand thiq : , i n  unintentional riolation, that  is, where a percon does 
not i n t e ~ ~ d  to ~ i o l a t e  a statutory or common law rule of the road unaccom- 
panied by recklwnws or probable consequences of a dangerous nature, 
~ ~ 1 1 e n  tested bg the rule of reasonable prevision- hat  means foresight- 
is not such as import4 ~ r i m i n a l  or c~11pabl~ ~ l e ~ l i g m c c . "  Tlie distinction 
he t \~ccn  negligence that  would and neqligence that ~ ~ o u l d  not be culpable 
was emphasized throughout the charge and in our opinion, nl irn it is 
considered contestuallg, as it must be, it  contains no prejudicial error. 
8. 1 1 .  D o t * i ~ ,  22.5 X.C. 117, 33 S.E. 2d 623; S. 2. I lunt ,  223 N.C. 173, 
% 5.F. 2d 59s;  S. 1 % .  S m i t h ,  221 S.C.  400, 20 S.E 2d 360; S. v. E l m w ~ ,  
212 N.C. 531. 193 S.K. 713. 

The above nssipiment of error forms the basis of tlie defendant's re- 
maining esccptions and assignments of error. Therefore, in view of the 
conclurion Ire hare  reached, none of them should bc. sustained. 

The charge of the court, when considered in its entirety, stated the 
applicable rules of law substantially ir, accord wilh the decisions of this 
Court. S. I ) .  iTmi fh ,  238 K.C. 82, 76 S.E. 2d 363; 8. c. Szcinney, 231 
S . C .  506, 57 S.E. 2d G47; S. 7%. TTouqh, 227 N.C 596, 42 S.E. 2d 659; 
S. I ? .  Cope. supro;  S. 1.. Gash, 177 X.P. 595, 99 S.E.  337. 

I n  the trial me find 
No error. 
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CARLISLE THOJIPSON AND ED GALLOWAT v. JAMES B. FOSTER ASD 

WIFE, J O  GRAHAM FOSTER. 

(Filed 19 JIay, 1064.) 
1. Brokers § 10- 

Plaintiff brokers' complaint held sufficieut to state a cause of action to 
recorer conmissions on the theory of q u a n t u m  meruit upon allegations that 
defendant owners listed their property for sale a t  a stipulated price net to 
them, with the brokers to receive as  commissions any amount in excess of 
the stipulated price which they could obtain for the property, and that 
plaintie brokers obtained a prospect willing to pay a sum in excess of the 
stipulated price, but that through no fault of their own plaintiffs were 
prevented from effecting the sale because the owners took negotiations 
into their own hands and sold to plaintiffs' prospect for the stipulated 
price. 

2. Pleadings S 15- 
TJpon demurrer, the allegations set out in the complaint will be taken as  

true, and liberally construed in favor of the plaintiff's. 

APPEAL by  plaintiffs f rom Rvdisi l l ,  J., a t  1 February,  1954, Regular  
Civil T e r m  of ~ ~ E C I ~ L E K B ~ R G .  

Civil action by real-estate brokers to  recover compensation f o r  services 
as  alleged procuring cause of sale of land, heard below on demurrer  to the 
complaint f o r  fai lure  to state facts  sufficient to constitute a cause of 
action. 

These i n  summary  a re  the  pertinent allegations of the complaint :  
1. T h a t  a t  the times mentioned the plaintiffs were du ly  authorized 

real-estate brokers, registered as  such, i n  Charlotte, N o r t h  Carolina. 
2 and 3. T h a t  a t  the times referrcd to  the  defendants, husband and 

~vi fe ,  owned a certain t ract  of land located on E a s t  Boulevard i n  the City 
of Charlotte on which is situate a 18-unit apar tment  house. 

4. T h a t  i n  the la t ter  p a r t  of March,  1053, the plaintiffs met with the 
defendant J a m e s  B.  Foster,  by  appointment, a t  his home, a t  which time 
they were adrised by Foster  tha t  he and his wife were decirous of selling 
their  apartment  property "for the sum of $50,000 net to them," and 
authorized the plaintiffs to  procure a purchaser therefor on such basis. 

5. T h a t  the plaintiffs thereupon entered into a n  extensive adrer t is ing 
campaign f o r  the sale of the  property and worked diligently to procure a 
purchaser. They  received f rom one prospect a n  offer i n  the amount  of 
$48,000. T h i s  offer was submitted to and  refused by James  B. Fobter. 
Thereafter ,  on 1 5  May,  1953, one J .  D. Crowder came to t h e  plaintiffs' 
office i n  response to  their  adrer t isement  f o r  sale of the property i n  T h e  
Clmr lo f t e  Observer of Sunday,  1 7  May,  1953. Crowder, a f te r  being 
shown the apar tment  property, stated he h a d  some property on  South  
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Boulevard which Lance, Inc.,  anted to purchase Eut that  he thought the 
long-term capital gain might prevent him from selling this property 
unless Lance, Inc., could trade some other property to him for it, the gain 
in  wch  event under tllc provisions of the Internal  Eerenue Code not being 
recognized for income tax purposes. 

6. Thereafter the plaintiffs saw Crowder several times u i t h  reference 
to the property. 

7. I n  August, 1953, the plaintiffs talked with James B. Foster and 
told him the only two prospects to nhom the property might be sold were 
the person whose offer of $4S,000 had heen refused in May, and J. D. 
Crowder, "wl~o v a s  quite interested in the purchase of the property hut 
wanted to work out a three-way trade and had not made a cash offer 
therefor." 

5. On 12 September, 1953, thc plaintiff Carlisle Thompson called 
James 13. Foster for an  appointnlent to show the property to a third pros- 
pect. At  that  time Foster "told . . . Thompson . . . he had a nian ~ 1 1 0  
n-ould pay him $55,000 any time he agreed to cell and that he did not 
k n o ~ r ~  whether he n-anted to sell the 1)ropertg or not ;  . . ." Up011 ques- 
tioning. tlie ilefrndant Foster told the plaintiff Thompson that the person 
\rho n ould pay $55,000 for the propel t y  was ,T. D. Cron.(ler. Whereupon. 
the plaintiff Tl~ompson told the defendant Jamek B. Foster again that  
Crowder was plaintiffs' prospect, hut that he wantwl to work out a three- 
r a y  tratle for hi? South Boule\-ard prope~ty .  T ie plaintiff Tl~ompson 
further told "James B. Foster a t  that  time that  the plaintiffs would expect 
con~pensation from tllc d e f t d a n t s  for their services on any sale of the 
property by the defendants to . . . Crowtler." 

9. That  thereafter ;T. D. Crowder and the defel dants agreed upon the 
sale of the property ant1 in pursuance. of the agreement deeds were exe- 
cuted aq follows: 

( a )  On 2S September, 1953, the defendants c011wyed to J. D. Crowder 
the apartment property, and on the same day Cro11:der and wife conveyed 
to the defendants the property on South Boulerard. The deeds, as re- 
corded in tlie Public Registry of Mecklenburg County, show rerenue 
stamps indicating a sale price in each instance of $10,000. 

(b)  011 29 September, 1953, the defendants by deed recorded in the 
Public Registry of Mecklenbul-g County conveycld to Lance, Inc.. the 
property on South Roulevard which they had acquired from Crowder and 
wife, the revenue stamps on the deed indicating a sale price of $50,000. 

10. ,Is a result of the three-way transaction, "the property of the 
defendants was excllailged for property of . . . J.  D. Crowder, and the 
defendants . . . received $50,000 from the sale of the property which 
had been conwyed to them by . . . C'rowder and wife . . ." 
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11. That the plaintiffs commenced the negotiations with J. D. 
Crowder; that pending the negotiations, James B. Foster, unkn0n.n to 
plaintiffs, took the negotiations into his o ~ v n  hands and completed thern 
and agreed with Crowder to enter into a three-way transaction with him 
and with Lance, Inc. ;  that in consequence, the defendants exchanged the 
apartment property with Crowder for the property he owned on South 
Boulevard and immediately sold the latter to Lance, Inc., thereby procur- 
ing $50,000 for their apartment property which had been placed in the 
hands of the  lai in tiffs for sale. 

12. (Omitted aq not being pertinent to decision.) 
13. That  the defendants had authorized the plaintiffs to sell the apart- 

ment property "for $50,000 net to them, agreeing to pay the plaintiffs 
. . . for their services . . . any sum in excess of $50,000 ; . . ." 

14 and 15. That  the plaintiffs were the procuring cause of the defend- 
ants' sale, and their serrices were worth $2,500, 5 ' / ,  of the purchase price 
received by the dcfelldantj; that the defenclants are indebted to the plain- 
tiffs in that amount, for which demand has been made and payment 
refused. 

The trial court entered judgment sustaining the demurrer and dismiss- 
ing the action. From the judgment so entered, the plaintiffs appealed. 

I I e n r y  E. F i sher  nnr l  Lel ia  1lf. A l ~ z a n d e r  for plaintif fs,  appel lanfs .  
R e n n e d y ,  K e n n e d y  (6 H i c k m o n  f o r  c l e f ~ n d a n f s ,  appellees. 

J o ~ l v s o s .  J. The brokerage contract or listing here in suit does not 
purport to hare  conferred on the plaintiffs the exclusire right to sell the 
defendants' property. Therefore, the legal principles involved will be 
stated and discussed, and should be interpreted, against that factual back- 
ground. See 8 Am. Jur. ,  Brokers, Sections 57 and 192. 

Ordinarily, where property is listed with a broker for sale at a stipu- 
lated price, out of which the broker's compensation is to be paid, and a 
sale is effected through the broker as a procuring cause, he is entitled to 
compensation, even though the final negotiations be conducted by the 
owner, who in order to make a sale accepts a price not exceeding or less 
than that stipulated to the broker, the theory being that  the owner waives 
the stipulation regarding the price, and this being so, the law d l  not 
allow the oviner of property sold to reap the benefits of the broker's labor 
without just re~vard.  Therefore, in such case recovery may be had upon 
q u a n f u m  m e r ~ r i f .  L i n d s e y  1 ) .  Spripht, 224 S .C .  453, 2 1  S.E. 2d 371; 
T r u s t  Co. I - .  Goode, 164 N.C. 19, 80 S.E. 62;  X a r t i n  v. H o l l y ,  104 N.C. 
36, 10 S.E.  83;  8 Am. Jur. ,  Brokers, Sections 172 and 190;  12n~lotations: 
43 -1.L.R. 1103, 1104; 128 A.L.R. 430. 
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Howerer, if the broker', contract prorides for a stipulated net price 
to be paid the owner, ~ r i t h  the broker's co1npen;ation being contingent 
upon payment out of  h hat ever ,;urn, if any, he i i  able to obtain for the 
property orer  and a b o ~ e  the fixed sum to be obtained by the owner, the 
broker may not recover when the onner sells a t  the stipulated net price, 
or less, to a person to whom the broker first shows the property, unless 
the broker is able to show (11 that  he was a prowring cauce of the sale 
in the sense that he first called the purchaser's a tention to the property 
and started the negotiations ~ l i i e h  culminated i r  the sale, and (2 )  that  
he, the broker, mas prerented by fault of the owner from making a sale 
a t  a sum in excess of the stipulated uet price. 81.e 8 d m .  Jur. ,  Brokers, 
Sec. 190. 11. 1102; Annotations: 43 A.L.R. 1103, 1111 e f  seg., and 9 
A.L.R. 1194. See also J f a l l o i ~ e e  1 % .  170zrng, 119 S.C. 549, 26 S.E. 141; 
Holcornb I > .  S t a f f o r d ,  102 Mini;. 933, 113 K.TTT. 449; B a l l  v. D o l a n ,  21 
S.D. 619, 114 N.W. 998; G i l i n o ~ e  11. Eol io ,  165 Mich. 633, 131 X.W. 105;  
R a m  1 , .  X o T f e t f ,  105 Kaa .  692, lS5 1'. 800. 

I n  l ~ o l c o t n h  v. S f c x f o ~ d ,  s t r p ~ n ,  the broker wai, to receive as his com- 
pensation all he could obtain for the property abclre $500. The property 
was afterwards sold by the owner to the broker's customer for that  sum. 
On conflicting eridence the trial court found that  the purchaser a t  all 
times refused to pay more than $500. The Court said : "Hcrc the broker 
was entitled to the excess over and above the net price to the owner, and 
he was not entitled to a commission, cxcept on procuring a purchaser 
ready, able, and willing to pay more than that price." 

I n  Gil tnore  u. Hol io  s n p r n ,  the ddendant  authorized the plaintiff to 
sell property for $1,400 net to defendant, and the prospectire purchaser 
introduced by the plaintiff broker refused to buy on those terms, but about 
six weeks later purchased from the defendant for $1,300. IIeld, that  the 
plaintiff was not entitled to recorer, his right to compenqation being 
dependent upon his ability to obtain a purchaser for a greater sum than 
$1,400. 

Similarly, under the terms of the coxtract in th: case a t  hand the plain- 
tiff? right to compensation v a s  depcndr-nt upon heir ability to ohtain a 
p~?rcha.er for a sum greater than $50.000. They have alleged in cubstance 
that  the  defendant^, after being advised that J. 13. Crowder was a pros- 
pect. took orer the ncgotiationq with him, and that  the dcfendants, after 
beinc offered $55,000 by Crorvder, ner~~r theless  closed the deal with him 
at P;50,000. 

TIIC'P crucial allegation?, n i th ot l~ers set out in the corriplaint, xhen  
taken a; true and liberally construed in faror  of the plaintiffs. as is the 
rule on drmurrer ( S c o f f  1 % .  17etj ier PO. ,  rr~ctr ,  73, top p. 7 7 ,  81 S.E. 2d 
146))  arc sufficient to  ctate a cause of action against the defendants on thrt 
theor. that  the plaintiffs xwre the procuring cause of the sale in the 



N. C.] SPRIXG TERM, 1954. 319 

sense tha t  Crowder was their  ini t ia l  prospect and t h a t  they were prevented 
by fau l t  of the defendants f r o m  making  a sale a t  a sum i n  excess of the 
stipulated net  price of $50,000. T h i s  overthrows the demurrer .  The  
judgment below is 

Reversed. 

STATE v. CI-1,4RLES GALES. 

(Filed 19 May, 1934.) 
1. Criminal Law s 56- 

Defects or irregularities in the drawing or organization of the grand 
jury may not be presented by motion in arrest of judgment. 

2. Indictment and Warrant 8 1 2 -  
Motion to quash the indictment as  a matter of right on the ground of 

defect or irregularity in the drawing or organization of the grand jury 
must be made before arraignnient and plea; such motion made after plea 
is addressed to the discretion of the court;  after the petit jury is sworn 
and impaneled, the court has no discretionary power to entertain such 
motion. 

3. Grand Jury 8 2: Statutes tj 1 s  

A Public-Local law providing for rotating grand juries in a designated 
county and repealing a part of a former lam on the subject (Chapter 465 
Public-Local Laws 1935; Chapter 104 Public Laws 1923), was in force on 
the efi'evtire date of the General S t a t n t e ~ ,  but through inadvertence was 
overlool~ed and the repealed statute was incorporated in the General Stat- 
utes (G.S. 9-25),  Held: The Public-Local law remains in effect. G.S. 
164-7. 

4. Homicide 8 17- 
Testimony to the effect that defendant had intentionally assaulted the 

deceased, inflictiug personal injuries, on an occasion antedating the fatal 
assault, lrcld competent as  bearing on intent, malice, motive, premditation, 
and deliberation on the part of defendant. 

5. Criminal Law 9 78d (3)  : Trial § 13- 
A defendant m i r e s  objection to the unresponsive part of the answer of 

a witness by failing to make a specific motion to strike out that particular 
part. 

6. Homicide § 2 5 -  

Evidence in this case IrelR sufficient to be submitted to the jury on the 
question of defendant's guilt of murder in the first degree. G.S. 14-17. 

.IPPEAI. b>- prisoner f r o m  Clifton L. Jfoore, J., and a jury, a t  J a n u a r y  
Term, 1954, of HOKE. 

Criminal  prosecution upon a n  indictment charging the prisoner with 
the  first degree murder  of his wife. 



320 IS THE STTPREME COURT. 1240 

The State's evidence gave this version of the he,irt-rending tragedy : 
I. The prisoner, Charles Gale., and the deceased, Lucille Gales, were 

husband and wife. They maintained a home for then~selves and their 
small children upon a farm in Hoke County, where he pursued the calling 
of a tenant farmer. 

2. The prisoner beat his wife sewral  times during the year of the 
homicide. H e  was twice arrested and tried for so doing upon warrants 
issued by the Recorder's Court of Hoke County a her instance. At the 
first trial, which occurred in May, 1953, he was cmvicted and sentenced 
to a term on the roads; and a t  the second trial, which took place four or 
five days before the homicide, he n as acquitted because his wife retracted 
in open court the matters stated in the criminal complaint upon which 
the warrant  had been issued. 

3. Khi le  he was confined in jail awaiting his sezond trial, the ~ ~ r i s o n e r  
declared tha t  "if his wife put him in jail any more, lie was going to 
kill her." 
4. After the midday meal on 1 October, 1953, the prisoner laid violent 

hands upon his wife and threatened "to kill . . . his oldest boy and . . . 
her." 

5. The wife thereupon left the family dwelling, where this assault 
occurred; dispatched a neighbor to inform the j ~ d g e  of the Recorder's 
Court of the prisoner's conduct and threat;  and repaired to a cotton patch, 
where she and the children undertook to pick cotton. 

6. The prisoner followed his wife to the cotton patch, and charged her 
with har ing  "sent for the law." M7hen qlle denied the charge, he informed 
her that  "he was leauing" and requested her to "go to the house with him 
and help him pack his clothes." She "said she was not going" because 
"he ~vanted  to  take her u p  there and fight her." 

7.  The prisoner afterwards confessed that  he had determined to kill his 
wife before he went to the rotton patch, and that  he sought to induce her 
"to go to the house with him" so he could kill her out of the sight of the 
children. 

8. TVhen his wife refuqed to accompallg him, the prisoner went to the 
house, and armed himself xvith the detached barrel of a double-harreltd 
shotgun. 

9. The prisoner returned to  the cotton patch with this weapon. His  
wife attempted to flee. I-Ie outran h u ,  felled her, and beat her with the 
shotgun barrel until her brains exuded from her crushed skull and she 
died. H e  then kicked her lifeless body, and exclaimed: "Now, you damn 
bitch. I know you are dead." 

10. The prisoner departed from the scene of t ~ e  slaying a t  this junc- 
ture. Several hours later he surrendered to peace officers who were 



N. C.] S P R I N G  TERM, 1954. 321 

searching for  him. I I e  told the officers that he had killed his wife. They 
asked him whether he meant to kill her. H e  replied : "I sure did." They 
asked him whether he knew his wife was dead when he quit beating her. 
H e  responded: "If I had not, I would have still been beating her." 

11. The prisoner mas a normal man at  the times mentioned in para- 
graphs 3, 4, 5, 6, 7, 5, 9, and 10. Moreorer, "he did not give any appear- 
ance of being drunk or under the influence of anything." 

The prisoner offered evidence to the effect that '(he did not play with 
other children" during his childhood; that  "he was always slow in  his 
learning," and for that  reason did not advance beyond the fourth grade 
in  school; that his mother died by her own hand in a fit of mental 
depression, and one of his uncles suffered at  times from insanity; that  he 
suffered a head-injury in a fall after attaining his maturity, and was not 
"in his right mind at  times"; that four days before the date named in 
the indictment, he obtained 16 capsules from a drug store on the prescrip- 
tion of his physician for "congestion in  the head" incident to a cold; that 
each of these capsules contained one-fourth of a grain of codeine, an 
alkaloid obtained from opium; that he took "6, 7, 8, or a handful" of 
these capsules at  the same instant for the purpose of destroying himself 
while his wife and children were in the cotton patch picking cotton; and 
that he became unconscious a few minutes later and had no knowledge of 
anything that  happened from that time "until he woke up . . . in the 
moods" just before he allegedly surrendered to the peace officers. 

The trial judge charged the jury that  i t  could return one of these 
verdicts : (1) Guilty of murder in  the first degree; (2) guilty of murder 
in  the first degree with recommendation that the punishment be imprison- 
ment for life in the State's prison; ( 3 )  guilty of murder in the second 
degree; (4)  guilty of manslaughter; or (5) not guilty. 

The jury returned a verdict finding the prisoner guilty of murder in 
the first degree, but did not recommend that  his punishment should be 
imprisonment for life in the State's prison. The trial judge entered judg- 
ment that the prisoner suffer death by the administration of lethal gas, 
and the prisoner excepted and appealed, assigning errors. 

Attorney-Qened McMullan and Assistant Attorney-General Xoody 
for the X t a f ~ .  

H.  17. B. TVhitle?y for the prisoner. 

ERVIN, J. The prisoner asserts by his assignments of error that the 
trial judge erred in denying his motion to quash the indictment, in admit- 
ting certain testimony of the State's witness Gurney R. Lane, i n  refusing 
to withdraw from the petit jury the question of first degree murder, in 
charging the petit jury, i n  disallowing his motion for a vacation of the 
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verdict and a new trial, in overruling his motion in arrest of judgment, 
and in entering judgment. 

The indictnlent waq returned at the Sovember Term, 1953, of the 
Superior Court of I-Ioke County by the grand jury of eighteen members, 
nine of whom were d r a x n  a t  that  tern1 and nine of whom xe re  drawn 
a t  the previous April Term. 

After pleading "not guilty" to the c h i r p 7  tlie prisoner mol-ed to quash 
the intlictment on the ground that  the grand jury n a s  d r a n n  and organ- 
ized in riolation of this provision of G.S. 9-25 : "Lit the -1pril term of 
superior court held for the co~unty of Hoke a grand jury shall be drawn, 
. . . and it shall serve until the following April term, Hoke supcrior 
court." IIr undertook to rsise the same noint a ~econd  time sub,ieouent 
to the verdict by his motioii in arrest of judgment. 

A11 objection to an  indictment b a w l  on defects 3r irregularities in tlir 
drawing or organization of the grand jury must b~ taken by a motion to 
quash tlie indictment. G.S. 9-26; X i l l ( ~ r  T. S t a t e  237 N.C. 29, 74 S.E. 
2d 513. I t  cannot be urged in arrest of judgment S. 1 ' .  ,Years, 61 N.C. 
146. The motion to quash must be seasonablp made. These rules regu- 
late tlie ti111c. for tlie motion: (1 )  -In accused mey make the motion to 
quash the intlictnreiit a.: a irlattcr of 13igllt u p  to tlie time wheii he is 
arraigned and enters liis plea ; ( 2 )  t11r 111.rsiding judge has the discre- 
tionary power to pcrmit the accuqed to make thcx motion to  qua>h the 
indictnient as a matter of grace after his plea is entered and until the 
petit jury is sworn and impaneled to t ry  the case on its merits; and (3)  
the presiding judge has no power to entertain a motion to quash the indict- 
ment a t  all after the petit jury  is m o r n  a d  impaneled to t ry  the case 
on its merits. ,111 accused waives any objection tc~  the grand jury which 
indicts him on the ground of defects or irregularities in it. draving or 
organization unlesq he takes the objection by a mot on to quash the indict- 
ment before entering a plea to the merits. V i l l e ~  1 % .  Bfn fe ,  suprcc; S .  1 , .  

R n n n e r ,  149 N.C. 519, 63 S.E. 81; S. 1.. Gccrdnrr, 104 X.C. 739, 10 S.E. 
116. 

The trial judge ohierved thcse principles in c rnying the motion to 
quash the indictment and the motion in arrest of judgment. The priqoner 
waived his objection to the grand j1u.y by his p lm to the merit.. H i s  
subsequent motion to quash came too late. 

We deem it not amiss to note in passing from this phase of the appral  
that  the grand jury was drawn and organized in co lformity with Chapter 
465 of the Public-Local Laws of 1935, which provides "for rotatiiig grand 
juries in Hoke County" and was in force on the effective date of the 
General Statutes. The provision invoked by the prisoner was originally 
enacted as a par t  of Chapter 104 of the Public Lams of 1923, which was 
r epa led  by Chapter 465 of the Public-Local Laws of 1935. The com- 
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pilers of the General Statutes overlooked this repeal of Chapter 104 of 
the Public Laws of 1983, and inadvertently incorporated the provisions of 
the repealed statute in G.S. 9-25. Their action in so doing did not impair 
the validity of Chapter 465 of the Public-Local Laws of 1935 in any way 
because the General Assembly has decreed in express terms that  "the 
General Statutes . . . shall not have the effect of repealing . . . public 
local statutes . . . if such statutes were in force on the effectire date of 
the General Statutes." G.S. 164-7. 

The State sought to draw from its witness Gurney R. Lane a descrip- 
tion of personal injuries suffered by the deceased in a beating which the 
prisoner admitted he administered to her about 1 March, 1953. The 
solicitor propounded these questions to the witness and elicited these 
replies from h im:  "((3.) When his wife came to your house, did you 
observe he r?  (A) Yes. (Q.) TTlhat was her condition? (A) She had 
a bruised place on her shoulder and on her leg down here. She had a 
bruised place on this leg, too. She walked and caught a ride from where 
they lire to my house. She wanted to borrow some money." The pris- 
oner objected generally to each question, but did not move to strike either 
answer in whole or in part. The evidence indicating that the prisoner 
intentionally inflicted personal injuries upon the deceased on an  occasion 
antedating the homicide mas responsive to the questions put to the witness. 
Noreorer, it was admissible as bearing on intent, malice, motive, pre- 
meditation, and deliberation on the part of prisoner. S. v. Ray, 212 S .C .  
725, 194 S.E. 482; S. v. Hornc, 209 N.C. 725, 184 S.E. 4'i0. The pris- 
oner waived any objection to the unresponsive part of the second answer 
hp failing to make a specific motion to strike out that particular part. 
28 C.J.S., Criminal Law, section 1073. V e  note, moreover, that the 
prejudicial character of the unresponsive part is not manifest. 

The trial judge rightly refused to withdraw from the petit jury the 
question of first degree murder. The State's evidence mas sufficient to 
show that the prisoner committcd a willful, deliberate, and premeditated 
murder within the meaning of the ~ t a t u t e  dividing murder into two 
degrees. G.S. 14-17; 8. v. Lamwz, 232 N.C. 402, 61 S.E. 2d 188; 8. v. 
Cockrell, 230 N.C. 110, 52 S.E. 2d 5 ' ;  S. v. Cash, 219 N.C. 818, 15 S.E. 
2d 277; S. v. Wall, 218 N.C. 566, 11 S.E. 2d 880; 8. ?;. Hawkins, 214 
S . C .  326,199 S.E. 284. 

The assignments of error relating to the charge have received consid- 
eration commensurate with the gravity of the case. They do not present 
any novel or unusual question requiring elaboration, or point out any 
error of commission or omission warranting a new trial. 

The exception to the overruling of the motion for a vacation of the 
verdict and a new trial and the exception to the entering of the judgment 
are formal and require no discussion. 
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Pre jud ic ia l  e r ror  has  no t  been made  to appear .  Hence, the judgment  
of the  t r i a l  court  mus t  be upheld. 

N o  error .  

Allcgntions to the effect 1 1 ~ t  :I liquefied 1)etroleunl gas company installed 
gas he;ltin# qn i l )n ie~ l t  a t  ;I niotor conrt mid supplied gas for the heaters, 
and that l~lnint i f l"~ intestate. while a gnwt a t  the motor court, was killed 
by monoxide poisoning, witliont allegation that  such installation was im- 
progrrly or (lefectirel~ nude  or that the material ',~-:ls defective or faulty, 
or that  the i~pl~linnces installed were defective oi uns~iited for their in- 
tended use, or a l le~at ions of contractual duty to repair, 11cld insufficient 
to cliarw the gixs comlmly with the duty to insl~ect the eqnil)nienl and 
heater.: ;tad Beep t l ~ ~ n l  in proper relxlir. or to state a cause of action for 
nerligence. 

2. Same- 
Allegatioiis t u  the etl'ect that defentlnnt liqnefiecl getroleluui gas coml)any 

installetl in a iuotor cuurt room :I lle:~ter of siicl~ (ap:xcity mld si~pplied it 
~ r i t l l  gas a t  such llressnre that  it was capable of eslianstiiig the osj-gen 
in the room to tlie estent that  the occ~ipant therr\of niiglit suffer carbon 
nlonoside lmisonin#. and that  plaintiff's intestate while a guest in the room 
died ;IS n revlilt of carbon ~nonoxide goisonin#. l r t l d  insnficient to allege 
tlint the lienter \\.as nnsuitable for us? in the room where it   is installetl. 
or tlint defendm~t #as company supplic~l the lienter wit11 gas at  an improper 
pressnre. so as  to allege actionable nc~gligeuce in t'lese respects. 

A l i ' ~ b  <I. by tlie clefeildant Rulane  Gas  Company f roni H u b b a r d ,  Gpecinl 
.Trctlge, November E s t r a  Civil Term,  1953, of NECRLEXBURG. 

This  is a civil action instituted by J a m e s  J .  C:rldn-ell, adlriinistrator 
of the &ate of Florence C. 13urronglis, i n  n h i c h  he seeks to recorer dam- 
:Iges f o r  the  wrongful death of his  intestate. T h e  pertinent paragraphs  
of the  complaint a re  as  fo l lo~vs :  

"7. O n  I1Ionclay night,  M a r c h  10, 1952, a t  about 3 P. X., the plaintiff'.. 
intestate, accompanied by  her  husband, Clinton J. Burroughs,  became a 
gueqt a t  the M o r - X a c  Motor Court .  and  they were a;signed to Room KO. f 
in said N o t o r  Court.  

"8. Room No.  S was furnished with a heater  v h i c h  burned liquified 
petroleum gas, the gas f o r  same being wppl ied  hy the defendant, Rulane  
Gas Company,  of Charlotte, S. C., tllrougli a centi.al storage tank  and  a 
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system of connecting pipes, said Hulane Gas Company having installed 
the heater in question and the storage tank and pipes supplying it. 

"9. The plaintiff's intestate and her husband were shown to their room 
by the defendant H. I>. Morrison, then in charge of the Xor-Mac Motor 
Cour t ;  the said H. D. Morri;on, upon admitting the plaintiff's intestate 
and her husband to their room, ~vhich  was about 12 feet long and 10 feet 
wide, did not make any adjustment of the windows or ventilation in the 
room and did not give the plaintiff's intestate or her husband any instruc- 
tions concerning the use or opwation of the gas heater which was then 
burning in the room. 

"12. Shortly after inidnight of Tuesday, March 11, 1952, in the early 
hours of Wednesday. Xarch  12, 1952, the lifeless body of the plaintiff'5 
intratate wa* fount1 ill lioonl S o .  ? by crrtain persons who broke into tht> 
room through a window. 

"13. The plaintiff is informed and believes, and so allege;, that  his 
intestate met her death from carbon monoxide poisoning as a result of 
improper combustion in the gas heater in Room S o .  8, to TT hich she had 
been assigned as a guest of the Nor-Mac Notor Court. 

"14. The death of the plaintiff's intestate was due to, caused and occa- 
sioned by, and followed as a direct and proximate result of the joint and 
concurrent negligence of the defendant3 H. D. Morrison and J. M. 
McManus, partners trading as Mor-Mac Motor Court, and the agents and 
servants of the defendant Rulane Gas Company of Charlotte, N. C., 
acting in the scope of their employment, in t ha t :  

(Sub-paragraphs ( a )  through (d )  do not apply to appellant.) 
"(e) The gas heater in the room where the plaintiff's intestate died 

and the tanks, pipes and coniiection. supplying gas to the heater. and the 
liquified petroleum gas which was supplied to said heater, lyere all iastru- 
mentalities under the exclusire supervision and control of the defendants, 
H. D. Morrison and J. M. McAIanus, trading as Mor-Mac Motor Court, 
and the defendant, Rulane Gas Company; said instrumentalities caused 
the death of the plaintiff's intestate; 

" ( f )  The defendant Rulane Gas Company of Charlotte, S. C., in- 
stalled the heaters, pipes, coim~ctions and gas storage tank at Mor-Mac 
Motor Court approximately one year prior to the death of the plaintiff's 
intestate, retaining title to the storage tank and leasing it to Nor-Xac 
Motor Court, and thereafter negligently failed to make any inspections or 
tests to ascertain whether the gas heating system so installed remained 
safe far  use by guests of the Mor-Mac Motor Courts; 

"(g) The defendant Rulane Gas Company negligently illstalled a gas 
burning heater in said Room Yo. 8 of such capacity and supplied i t  with 
gas a t  such pressure that  i t  was capable of exhausting the oxygen in said 
room to the extent that  occupants of said room might suffer carbon mon- 
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oxide poisoning from improper combustion of the hester, thereby creating 
an  inherently dangerous condition of which i t  gave the plaintiff's intestate 
no warning." 

The appellant filed a demurrer to the complaint in the court below on 
the ground that  it does not state facts sufficient to constitute a cause of 
action against it, in t ha t :  

1. The  facts alleged in  the complaint do not show any negligence on 
its pa r t ;  and 

2. I f  any negligence is alleged against this defend ant, the facts alleged 
in the complaint do not show that  such negligence was the proximate 
cause or one of the proximate causes of the injury to, and the death of, 
the plaintiff's intestate. 

I I i s  Honor overruled the denlurrer tind the Rulane Gas Company, a 
corporation, appeals, assigning error. 

Bel l ,  H o ~ n ,  Bradle?j & G e b l z a d t  for plaint i f f ,  appellee. 
Co,rington Le. Lobdell  for de fendan t ,  c ~ p p d l a n f .  

DEKNP, J. W e  think this appeal tnrns on the answers given to  the 
following questions : (1) Was i t  the duty of the appellant, under the 
facts alleged, to inspect the gas pipes and heaters of its customer, the 
Mor-Nac Motor Court, and to keep them in proper repai r?  ( 2 )  Where 
one installed a gas heater of such  capaci ty ,  and supplied i t  with gas a t  
sztch presstrre, that  it  was capahlt- of eahnz~s t ing  th5 o x y g e n  in the room 
to  the extent that  the occupants thereof m i g h f  su,qer carbon monoxide 
poisoning from improper comb~istion of the heater, did such conduct, 
qtanding alone, constitute actionable negligence? I n  our opinion the 
answer to each of these questions must be in the nctgative. 

I n  considering the allegations of the complaint we note that  the plain- 
tiff does not allege that  the installation of the heaters, pipes, connections, 
and gas storage tank a t  Mor-Mac Motor Court, approximately one year 
prior to the death of plaintiff's intestate, was done in  a negligent or defec- 
tive manner, or that  any of the material or equipment used was unsuit- 
able for its intended use or that  i t  was defective. On the other hand, it is 
alleged that  after such installation was made the appellant negligently 
failed to make any inspectionq or tests to ascertain whether the gas heat- 
ing system installed rewtnined s o p  for use by guestci of the Notor Court. 
We do not think this allegation can be interpreted as alleging that  the 
heating equipment mas unsafe for use by the guests of the Motor Court 
\rhen it was installed. Moreover, the allegation with respect to the reten- 
tion of title by the appellant to the storage tank and its use by the Motor 
('ourt implies that  the remainder of the heating equipment did not belong 
to the appellant but to  the Motor Court. Consequently, failure on the 
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part of the appellant to inspect the equipment thereafter would not con- 
stitute negligence on its part  unless it was charged with the duty to 
inspect such equipnlent and to keep it in repair, and the complaint does 
not allege that the Rulane Gas Company was charged with such duty. 

The mere fact that the appellant in~ta l led  the pipes and appliances on 
the premises of the Alotor Court for the owners thereof, in the absence 
of an  allegation to the effect that  such installation was improperly or 
defectirely made, or that  the material was defective or faulty, or that the 
appliances installed were defective or unsuitable for their intended use, 
would not be sufficient to fix the appellant with the duty  to inspect and 
keep such equipment in repair. Hryson v. Atlanta Gas Light  Co. 
(U.S.C.A. 5th Cir.), 170 F. 2d 91. 

Ordinarily, where gas lines and appliances are installed on private 
property. in the absence of notice of a leaky or defective condition 
therein, the supplier of gas is under no duty to inspect such lines and 
appliances and to keep them in repair, in the absence of a contract to do 
so. 33 C.J.S., Gas, section 48 (d ) ,  page 735, et seq.; Wi l son  v. East  Gas 
Co., 68  Ohio d p p .  490, 42 N.E. 2d 180; R a y  v. Pacific Gas d Electric 
Co., 3 Cal. App. 2d 329, 39 P. 2d 812; Bryson  v. Atlanta Gas Lzght Co., 
supra. 

The complaint contains no allegation to the effect that  the appliances 
were out of order a t  the time plaintiff's intestate met her death, or that  
the appellant had been notified that  the equipment was in a defective 
condition. I t  is merely alleged that  approximately one year prior to the 
death of plaintiff's intestate, the appellant installed a "gas burning heater 
i n  Room No. 8 of suck capacity and supplied i t  with gas a t  such pressure 
that it  was capable of exhausting f h e  oxygen in said room to the extent 
that  occupants of said room ?night suffer carbon monoxide poisoning from 
improper combustion of the heater, thereby creating an inherently dan- 
gerous condition of which i t  gave the plaintiff's intestate no warning." 
(Emphasis added.) These allegations mould seem to  fall short of alleg- 
ing that  the appellant installed a heater ~ ~ h i c h  was unsuitable for use in 
the room where i t  was installed or that  it supplied the heater with gas 
a t  an  improper pressure, thereby creating the condition which mas the 
proximate cause or one of the proximate causes of the death of plaintiff's 
intestate. 

I n  our opinion, the allegatims of the complaint are insufficient to 
withstand the demurrer. 

The cases of Graham v. Y o r t h  Carolina Butane Gas Co., 231 N.C. 680, 
58 S.E. 2d 757; Rulane Gas Po. z>. Montgomery W a r d  & Co., 231 N.C. 
270, 56 S.E. 2d 689, and similar cases relied on by the appellee, are not 
controlling on the question presented on this appeal. 

The ruling of the court below is 
Reversed. 
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El. L. REAT'ER. EJIPLOYEE. v. CRAWFORD PAINT COMPANY, EMPLOYER; 
PENNSTLTrANId THRESIIERJIEN & FARMERS' MUTUAL CASUALTY 
INSURANCE COMPANY, CAREIER. 

(Filed 19 May. 1931.) 

1. Appeal and Error 5 24- 

An assignment of error must ordinarily be based upon an esception duly 
and timely taken, and an esception to the signing of the judgment will not 
support an assignment of error purporting to chal enge the sufficiency of 
the evidence to support the findings of fact. 

2. Appeal and Error § 6c ( 2 )  - 
An exception to the judgment presents the sole question of whether the 

facts found are sufficient to support the judgment, and does not present 
the sufficiency of the evidence to support the findings of fact. 

3. Appeal and Error 3 Oc (3)-  
In the absence of esception, the findings of fact are presumed to be sup- 

ported by evidence and are binding on appeal. 

4 .  Master and Servant 40g- 

The findings of fact of the Industrial Cornrnissioll held sufficient to sup- 
port an award of compensation for hernia. 

APPEAL by defendants from Sharp, Special Judge, October Term, 1953, 
of G U ~ L P O R ~  (Greensboro Division). 

This is a proceeding to recover compensation under the provisions of 
the Workmen's Compensation Act. 

The full Commission, on appeal by the defendants from the hearing 
commissioner, set aside the findings of fact, conclusions of law and the 
award of the hearing commissioner, and, among other things, found the 
following facts : That  on 12 Xay ,  1952, and for approximately five years 
prior thereto, the claimant was employed by the C'rawford Pa in t  Com- 
pany as a painter;  that  on the above date he undertook to remove a spray 
gun tunk, weighing approximately 65 pounds, from a trailer by standing 
on the ground t o  the rear of the trailer and reaching over into the bed of 
the trai ler;  that  he  lifted the tank high enough to clear the board around 
the hed of the trailer which was about waist high;  that  he then twisted 
to one side to lower the tank to the ground; that  this was the customary 
manner and method used by the claimant in removing the spray t ank ;  
that  he had removed the spray tank many times in the same manner 
before: that as he started to lover the tank on thi: occasion and in this 
positiion. he felt a sudden sharp pain in his right groin;  that  he placed 
the tank on the ground a t  his side; that  the pain mas so severe that  he 
v a s  unable to work for approximately half an h o u r ,  . . . that  the claim- 
ant continued to have pain in his right side but continued working; that  
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on 15 May, 1852, three days after the events above described, a small knot 
or swelling developed in his right groin and that  this was caused by a 
hernia. That  the claimant's hernia appeared suddenly; that  i t  was 
accompanied by pain ;  that  i t  immediately followed an  accident; that  
there was an  in jury  as hereinabove described resulting in  hernia ; and that  
it did not exist prior to the accident described on 12 May, 1952. That  
the claimant continued working with some moderate pain until about 
14  July, 1952; that  he lost no time as a result of his hernia until that  
date;  that  he underwent an  operation for the correction of his hernia on 
14  July, 1952; that  he was temporarily totally disabled as a result thereof 
until 3 September, 1952; and that  he has had no disability as a result 
thereof since that  time. 

Upon the above findings of fact the Commission concluded as a matter 
of law that the claimant sustained an  accident that arose out of and in 
the course of his employment, and awarded compensation as provided 
by law. 

The defendants appealed to the Superior Court and when the matter 
came on for hearing the court, on a review of the record, affirmed the 
award of the Industrial Commission and entered judgment accordingly. 
The defendants appeal, assigning error. 

A d a m  Y o u n c e  for p l a i n t i f ,  appellee. 
,Tordun & W r i g h t  for defendants, appellants. 

DENNY, J. The only exception entered in the Superior Court was to 
the signing of the judgment. However, the appellant assigns as error 
the ruling of the court below in affirming the award of the Commission, 
"for that  the findings of fact and conclusions of law by the full Comn~is- 
sion are not supported by the competent evidence offered." They likewise 
assign as error the ruling of the court below in  affirming the award of the 
Commission, "for tha t  the competent evidence offered is insufficient to 
establish that  the in jury  alleged was by accident v i th in  the meaning of 
the North Carolina Workmen's Compensation Act." 

An exception to the signing of a judgment mill not support an  assign- 
ment of error, purporting to challenge the sufficiency of the evidence to 
support the findings of fact. Such exception presents one question and 
one question only, and that is whether the facts found are sufficient to 
support the judgment. D o n n ~ l l  T. Pox, ante, 259; Glace v. Throwing Co., 
239 S . C .  668, 80 S.E.  2d 759; W y a t t  v. Sharp, 239 S .C .  655, 80 S.E. 2d 
762; Tl'orsley I*. Rendering Co., 239 N.C. 547, 80 S.E. 2d 467; Fox  1,. 

Ni l l s ,  Inc.,  225 K.C. 580, 35 S.E. 2d 869; Rude7 2 % .  Coach Co., 225 N.C. 
537, 35 S.E.  2d 609. 
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Moreover, it  is the general rule that  an  assignment of error not based 
on a n  exception duly and timely taken, will not be (.onsidered on appeal. 
S. L'. T a y l o r ,  ante .  117, SO S.E. 2d 917, and cited cascs. 

I n  our opinion, the eridence disclosed on the prc.sent record does not 
support some of the findings of fact. Even so, wherc there is no exception 
taken to such findings, they are prewmed to be supported by the evidence 
and are binding on appeal. Il'yalt I ) .  S h a r p ,  s u p i z ;  Greene v. Board of 
Educa t ion .  237 K.C. 336, 75 S.E. 2d 129 ; Greene v. i V p i ~ v y ,  236 X.C. 435, 
7 3  S.E. 2d 488; Wilson  I!. Robinson, 224 N.C. 851, 32 S.E. 2d 601; T.1700d 
7%. B a n k ,  199 N.C. 371, 154 S.E. 623; S f i c r f e m n f  v. Cotton J f i l l s ,  171 
N.C. 119, 87 S.E. 992. 

I t  would seem that the facts as found are sufficient to support the judg- 
ment. E d w a r d s  v. Publishinq C'o., 227 N.C. 184, 4 1 S.E. 2cl 592; Srnith 
v. Creamery  Co., 217 N.C. 468, 8 S.E. 2d 231. Conqequcntly, this deci- 
sion is made to rest upon a question of appellate pro(-edure. Therefore, i t  
becomes a precedent in that respect only and not upon the merits of 
plaintiff's claim. 

The judgment of the court below is 
Affirmed. 

1,YNWOOI) l\IcNAIR. AS I ~ I N T ,  I:Y HIS NEST FXIEVI). ALEXANDER 3Ic- 
NEIL, ASD ALEXANDER hIcNEIL, v. THO1\IAkS N. WARD A K D  J .  CARL 
TOUSG, TRADING AND DOING RUSISESS AS COLOlVIhL FROZEN FOOD 
LOCKER COMPANY, A X D  JlhRVTS 1'. LOREN%. 

(Filed 19 May. 1 x 4 . )  
Master and Servant 45- 

Where tllc evidence disclosrs that the infant plaintiff was one of fiw or 
more einployees in a bminess o~~11ed by two of clef'endnnts and condncted 
bg the third defendant as general ni:mager, and that he was injured in the 
perfornlailce of the duties of his eniploylnent, nonsuit is proper. since the 
evidence discloscs that the cause is within the esclnsire jnristliction of the 
Industrial Coimnission, notwitlistnnding that the infant plaintiff inny hare 
been hired contrary to law. G.S .  07-3 : G.S. 97-10 ; G.S. 97-2 ( b ) .  

APPEAL by plaintiffs from C'l i f torr  L. X o o r e ,  ,7 iit F e h r u a r ~  TPYIII ,  
10,54, of C'UBIRERL 1x1). 

C i ~ i l  action to recover clamaqes for personal i l l j u r ~  allcptlly iufl-'cl*ed 
1 ) ~ -  infant plaintiff on account of actionable neglipc~icc of dcfcnciant;. 

Fo r  conrcnience of ~ t a t c n ~ e n t ,  1 , p v  ood AlrSai r  ic called tlic infant 
plaintiff: Thonlaa M. Ward nnd J .  Carl Young, trading and doing husi- 
ness as Colonial Frozen Food Tmker Company, are characterizrd as the 
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Locker Company; aild the defendant Marvin P. Lorenz is designated 
b y ] '  11s surname. 

The only evidence a t  the tr ial  wai that offered in behalf of the infant 
plaintiff. This evidence tended to show that the Locker Company owned 
a business or establishment a t  Fayct te~i l le ,  which i t  conducted through 
the agency of its gcneral manager Lorcnz; that the Locker Compai~y 
regularly einployed the infant  plaintiff and five or more other employees 
in its business or establishment; that  the infant plaintiff suffered personal 
injury while engaged in the performance of the duties of his employment ; 
and that the infant plaintiff brought the iustant action a g a i u t  the Locker 
Coinpany ~ ' n d  Lorenz to recover damages of them for his personal injury 
on tlie theory that  his ia jury  71-39 c a u ~ e d  by their actionable negligence. 

T h e n  the infant plaintiff had p roducd  his eridence and rested his cav .  
the Locker Con~paay  and Lorenz moved for a compulsory nonsuit on the 
grou~id  that the evidence showed that the Superior Court had no juri-- 
c?iction under the exclusire remedy prorision of the Sort11 Carolina 
Work~lien's Compensation Act embodied in G.S. 97-10. The prwiding 
judge sudained the motion, and entered judgment accordingly. The 
plaintiffs excepted and appealed, assigning the entry of the compulsory 
nonsuit as error. 

T a y l o r  (6 ,llitche71 f o r  plain f i f s ,  ccpprllnn fs. 
Rober f  II. B y e  for de fendan t s ,  appellees. 

ERVIX, J. The evidence calls into play the presumptioll that  tlie infant 
plaintiff and his employers have accepted the provieions of the S o r t h  
Carolina XTorkmen's Compensation Act. G.S. 97-3; Pille?y 1 % .  C o f f o n  
X i l l s .  201 N.C. 426, 160 S.E. 479. Consequently the presiding judge did 
not err  in aonsuiting the action as to the employers ( T s c h d l e r  1 % .  TT'pav- 
i n q  Co., 214 S . C .  449, 199 S.E. 623; Lee v. Anzericnn l?nX.cr, 212 N.C. 
455, 193 S.E. 809; X i l l e r  I*. Roberts ,  212 N.C. 126, 193 S.E. 286; Francis  
I.. W o o d  Turnirlg GO., 208 S . C .  517, 181 S.E. 628; M c S e e l ! j  v. A1shesfos 
Co., 206 N.C. 568, 174 S.E. 509). or as to Lorenz, who was conducting 
their buciness for them. G.S. 97-9: G.S. 97-10; W o r n r r  1 % .  Lrder .  231 
K.C. 727, 69 S.E.  2d 6. The ral idi ty of these conclusions is not impaired 
in any degree by the fact that  the employers may have hired the infant 
plaintiff contrary to law. G.S. 97-2 (b )  ; G.S. 97-10; I i n ~ b e r r y  1 % .  

JIrbrrne, 219 S . C .  257, 13 S.E. 2d 429. 
*Iffirmed. 
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STATE r. C.1RL STASTLIFF 

(Filed 19 J lay ,  1954.) 

1. Criminal La\\- 5 79: Appeal and T3rror § 29- 
Exceptions not set oiit in tlie brief and in support of \~l i ich no reason or 

argument is stated or authority cited, will be deernetl abandoned. Rnles 
of Practice in the Supreme Court. No. 38. 

2. Criminal Law § 78e ( 1 )  : Appeal and Error 6 c  (ti)- 
An esception to tlie clinrec \~l i ich does not point out any particnlar state- 

ments or omissions objected to is ineffective as a broadside esception. 

3. Criminal Law J3f: Trial 3 1  e- 
The mere fact f h a t  the rourt nces more words ill the suninlation of the 

State's contentions than it  does in tlir) siininlntion ?f the defendant's con- 
tentions does not in itself support an assertion that the court espressed an 
opinion on the critlence in \ iolation of G S 1-1SO 

-'WEE 11, by defendant frorri J\ ~nlocaX,\. .T., Sr,pteniber Cr imina l  Term,  
1963, of I t o n ~ s o x .  

Cr imina l  prosecution upoil bill of intlictnicnt charging t h a t  defendant, 
C a r l  Stantliff,  on 31 tJuly, 1953, did "u~i lanfu l ly ,  n i lfully and feloniously 
l e a r e  the scene of a n  accideut, i n  which hc, tlie said C a r l  Stantliff,  was 
involved as  the dr iver  of a motor  rehiclc upon t h o  highx-ays of N o r t h  
('arolina, without  stopping, l ea r ing  h i i  name, a d d r e s ,  operator's license 
number and  the  registration nurnbcr of his vehicle nit11 the person oper- 
a t ing  the  other lnotor vehicle involved, and n i t h o u t  rendering or offering 
t o  rendcr  reasonable assistance to  a person se r ious1  injured i n  said acci- 
dent, i n  violation of G.S. 20-166 ( a )  and ( c ) .  against the f o r m  of the 
s tatute  i n  such case made  and  provided and against the peace and digni ty 
of the  State." 

Defendant  pleaded not guilty. -1 j u r y  t r i a l  e n w d  Terd ic t  : "Guilty 
a. charged i n  the  Bil l  of Indictment." T h e  court  pronoui~ced judgment 
of impr i sonn~ent ,  f rom which defendant appeals. 

B ~ B B I T T .  J. P l e n a r y  evidence n.as offersd i n  support  of such averment 
of the bill of indictment. 

"Esceptions i n  the record not set out i n  appellant 's brief. or in  w p p o r t  
of which no reason or  argumclnt i~ stated or au thor i ty  cited, r i l l  bc taken 
:IS abandoned by  him." P a r t  Rule  28, Kulec, of Prac t ice  i n  the Supreme 
P o u r t  of Sort11 Carolin3. 2.71 S . C .  pp. 562-563. 
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The only exception set out in appellant's brief appears in the record as 
follows: "Defendant excepts to the foregoing charge of the court. Ex- 
ception 7." Upon this exception appellant bases his only assignment of 
e r ror ;  and he asserts in support of this assignment that  the trial judge 
stressed the State's contentions to such extent as to constitute an expres- 
sion of opinion as to defendant's guilt in ~ i o l a t i o n  of G.S. 1-180. Sei ther  
the exception, nor the assignment of error, nor the assertion in the brief, 
calls attention to any  articular statements or omissions in the court's . . 
summation of the respective contentions. A11 are broadside and are in- 
sufiicient to dram into focus any assigned error of lan-. 8, c. Moore ,  120 
N.C. 570, 26 S.E. 697; R a w l s  v. L ~ i p t o ~ ~ ,  193 N.C. 428, 137 S.E.  175; 
P o n i r o s  v. T e e r  C'o.. 236 N.C. 145. 72 S.E. 2d 9. 

However, we have considered the chnrge. S o  error of law appears. 
Too, the trial judge stated the contentions of the State and of defendant 
accurately and fairly. The only possible basis for appellant's contention 
i: the circumstance that  more words are devoted to the sunlmation of the 
State's contentions than to the sunm~ation of defendant's contentions. 
This circumstance, standing alone, does not support appellant's conten- 
tion. S. 2. J e s s u p ,  219 S . C .  620, 14  S.E. 2d 668; E d g e w o o d  K n o l l  d p c r r f -  
m e n t s  v. R ~ ~ a s z o e l l ,  239 N.C. 560, 80 S.E. 2d 653. This circumstance 
necessarily resulted from the fact that, in the absence of positive evidence 
in behalf of defendant, a summation of defendant's contentions rested on 
a r e rv  limited evidential base. 

Defendant's assignment of error is without merit. 
S o  error. 

BII,T,T C. RRYAKT, n r  Ells NEW FRIESD, C. 0. BRTAST. v. ODEI,T, 
TVATFORI) a m  LEE SUJli\lET. 

(Filed 19 May, 1954.) 

In this action to recover for clainages resulting froill a collision wlien 
plaintiff's car struck defendants' truck which was stopped on the high~vny 
without lights, the evidence i s  hcld sufficient to take the case to tlie jury 
and support the ~ ~ e r d i c t  establishing negligence on the part of defendants 
and the want of contributory negligence on tlie part of p1:~intiff. 

APPEII, by defendants from C l n r k s o n ,  J., a t  Fehruary Civil Tcrln, 
1954, of Davrnsor. 

Civil action to recover for pel tonal injury and property damage alleg- 
edly resulting from negligence of defendant in stopping and parking truck 
of defendant Mratford, operated by dcfeiidant Sumnley at the request and 
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personal direction of d e f c d a n t  Ts t fo rd ,  upon the paved and maill tray- 
elcd portion of State Highway 1( !) at niglit without lights or warning 
signal as required by law, whcn it waq practicable to stop and park qaine 
off the pared and main trarcled 1101 tion of the h i g l l ~ a g .  

Defendants, ansn.eriilg, deny that  they .r\ ere negligent as alleged in the 
complaint of plaintiff, and plead liis contributory negligence in bar of 
: ~ n y  recorery by him. .\nd d ~ f c n d a n t  Watford filec cross-action al-erring 
that plaintiff \ \as negligent in qevcral aspccts ~ h i c h  ~ o l e l y  and proxi- 
mately can-erl the collision and cons~quent damage to the truck. 

l'laintiff fi1c.d reply tlcnying that  he was negligent as alleged in thc, 
c-ross-action. 

Upon trial in Superior Court six iysucs werc submitted to the jury. 
'The jury answered the first, as to negligence of d~afendants, "Yes"; the 
cecond, a-. to contributory nrgligence of plaintiff, "So";  and the third, 
a? to dn~ilnprs l~laintiff is entitlcd to recorer "$l,S50.00." The other issues 
.~ r i i i ng  in respect to the crohq-action n e w  not a n s ~ ~ ~ e r e d .  

On tlir verdict rendered judgment mas signed in favor of plaintiif, ant1 
:igainst defendants. Dcfcndants a p p ~ a l  therefrom to Suprerne Court. 
41nd assign error. 

I l l tbcr f  E. O l i v e  aud E. E'. I*trn L n ~ d i ? ~ g h a v ~  for p la in t i f f ,  appel lee .  
Tl'cdscr ti! B r i n k l e ~ i  fos d e f e n d a n f s ,  trppellants.  

I'm CITI:IAM. Perusal of the case on appeal reveals that, as to the 
issue. aii.vcred, tlie eridencc. offered upon the trial below is sufficient to 
take the care to the jury, and to support the verdict of the jury. Preju- 
dicial crror is not shown on the appeal. 

Hence, in the jitdgment signed, this Court rules :hat there i. 
hTo crror. 

STATE T. FLETCHER McRAI:. 

(Filed 19 May. 195.2.) 

Criminal Lam 3 60d: Trial 3 6- 
In this case ;I new trial is :~.r\:~riled for interrogations of a witness by 

tlie court which went beyond a mere effort to clarify the witness' testimony 
and amounted to an erprcssion of opinion on the facts by the conrt. 

~ P F E A I ,  hy defend9nt from Uirbbtrrtl, S i~eci t r l  J ~ I ~ ~ J s P ,  Septen~ber-Octo- 
ber Criminal Term, 1953, of Ron~sor ; .  
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Criminal prosecution tried upon a four-count bill of indictment charg- 
ing the defendant with the following offenses: (1 )  Unlawful possession 
of 18 gallons of nontax-paid whiskey; (2) unlac-fully transporting 18 
gallons of nontax-paid whiskey; (3 )  reckless c l r i~ ing  of an automobile in 
violation of G. S. N. C. 20-140; and (4)  unlawfully and willfully failing 
and refusing to stop his sutomobile operated upon the public highways 
npoa the sounding of a siren by police officers and State patrolmen in 
violation of G. S. N. C. 20-157 ( a ) .  

Defendant pleaded S o t  Guilty. Verdict of guilty on all four counts a, 
charged in the bill of indictment. 

From judgment imposecl on all four counts the defendant appealed, 
assigning error. 

I l a r r y  l!lIlcA1f u l lan ,  _ I f f o r x e y  Genera l ,  7'. ITT. B m t o n ,  As s i s tan t  A f l o r ~ ~ e y  
Gcnernl ,  a n d  I V i l l i n n ~  P. ~ l f n ! j o ,  M e m b e r  of Btnff, for  t h e  S t a t e .  

F.  D .  H a c k e f t  a n d  L. J .  B r i f t  a n d  X o h e r t  W e i n s t e i n  for  D e f a n d a n f ,  
-4 ppel lant .  

PER CI-RIAII. The defendant's assignments of error are to the admis- 
sion of evidence and to the judgment. His  second assignment of error, 
based upon his exception 23, arose as follows. The defendant testified in 
his own behalf. The State in rebuttal called as a witness Pau l  McQueen, 
a deputy sheriff, who testified that  he knew the general reputation of thc 
defendant, and that  the defendant had had the reputation for five or six 
years of making and selling whiskey. After the direct and crow-exami- 
nation of this witness the preqiding judge asked the witness the following 
questions: "Q. H a r e  you made raids on this place? A. No, sir, haven't 
searched his house. Q. Doe. he have reputation of handling or manufac- 
turing v h i s k e ~ ?  -2. H e  haq a r e p t a t i o n  of manufacturing it. Q. Poi1 
have never searched his premises? A. Xo. sir. Q. Know vhether othey 
officers h a r e ?  &I. S o t  that  T know of. Q. What does his reputation grow 
out o f?  9. Of wholesaling, manufacturing ~vhiskey, reports coming to 
the office. Q. Does he have the reputation of selling liquor a t  his reqi- 
dence ? Objection-- orerruled--exception. EXCEPTIOS S o .  23. -2. S o ,  
sir." 

The qncqtions asked by the judge went f a r  beyond an efl'ort to ohtain a 
proper undc~.tanrling aiid clarification of the witnes;'s testimony. Con- 
sidcrina the question asked, and the a n s m r  givcn oyer the defendnnt'i 
objectiou and exception, in comertion with the other questions asked the 
v i t n e ~ s  by the judge. n.e arc of the opinion that the conscientiouq trial 
judge unintentionally conreped to the jury an impression that  he had an 
opinioll on the facts in evidence adwrse to the defendant. The conclu- 
sion that =rich m s  its p~obable  meaning to the jury seems apparent, 
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thereby prejudicing the defendant's right to a fa i r  and impartial trial, 
:1nd necesqitating a new trial. G. S. S.  C. 1-180; 8. v. Canipe, on f e ,  60, 
81  S.E. 2d 173;  S. 0. Smi fh .  ibid. ,  p. 99, 81 S.E. 2d 263; S. v. ( 'anfwll ,  
230 N.C. 46, 51 S.E. 2d 887; 8. c. IToolurd, 227 X.C. 645,44 S.E. Sd 29. 

I t  is ordered that  the defendant be granted a 
Xew trial. 

1 , E S I S G T O S  INSUIATION COMPANY r .  J>AVIDSOS COUNTY, NORTH 
CAROLISA, DEFESDAST. JAY NORWOOD HOWARD AXD FIDELITY 
c" 1)EE'OSIT COJIPANT O F  BIAKYLASD, THIRD E'BRTY D E F E ~ S K T S .  

(Filed 19 May, 1924.) 
Appeal and Error 8 2:+ 

On appeal from order striliing two paragraphs and parts of s is  other 
paragraphs or alleqations in the uns\yer or further answer, an assignment 
of error to the ruling of the court "ns to the individual section stricken" 
:1nd to the orders of the colirt generally, and to tlie signing of the orders, 
is n broadside assignment of error presenting 110 question for decision. 

APPEAI. by defendant Howard fi-om Sinl,,, J., November Term, 1953, 
Dsvr~so i i .  Affirmed. 

Civil action to recorer on account for materials furnished and work 
done on County buildings, heard on motion of defendant Davidson 
County to strike certain allegation. from the answer and further answer 
of defendant Howard. 

The motion was allowed and the court below entered its order striking 
part of two allegations of the answer, two full paragraphs and four parts 
of other paragraphs (including Exhibit ,I) of the further answer. De- 
fendant Howard excepted and appealed. 

B. C .  Rrock for nppcllant Howard .  
Charles TV. Mauze for appel lee  Bavidson Counily. 

PER CUHI~AI .  The appellant's one assignment of error is as follows: 
"Appellant . . . assigns as error the ruling of' the Court as to the 

individual section qtricken and to the orders of the Court generally and to 
the signing of the orders." 

This is a general broadside assignment of error which specifieth noth- 
ing. It presents no question for Jccision by this Cl3urt. T T ' o ~ d e y  1.. R e n -  
dering Co., 239 K.C. 547, and cases cited. Even so, an  examination of 
the record discloses that  the ordcr was well a d r i s d .  

MFirmcd. 
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CLINTON J .  RURROUGHS v. H. D. 3IORRISOK A m  J, hi. McMANUS, 
PARTRERS, TRADISG AS MOR-MAC JIOTOR COURT, AND RULANE GAS 
COMPAXY, A COIWORATION. 

(Filed 3 9 Ma!., 1054.) 

APPEAL by defendant Rulane Gas Company from H u b b a r d ,  Special 
J u d g e ,  November Extra  Civil Term, 1953, of MECKLENBURQ. 

This is a civil action instituted by the plaintiff to recover for personal 
injuries sustained from the inhalation of monoxide poisoning while a 
guest of the Mor-Mac Motor Court. 

The  allegations against the appellant, with respect to its negligence, 
are identical with those set out and discussed in the case of Caldwel l ,  
Admr . ,  v. Morrison,  e t  al., decided herewith. 

The appellant demurred to the complaint on the same grounds set out 
in the above case. The demurrer m s  likewise overruled and i t  appeals, 
assigning error. 

Bel l ,  H o r n ,  Brad ley  & Gebhardt  for p l a i n t i f ,  appellee. 
Coc ing ton  d Lobdell  for defendant ,  appel lant .  

PER CURIAM. The ruling of the court below is reversed for the rea- 
sons set out in the opinion in Caldwel l ,  Admr . ,  21. Morrison,  et a?., ante ,  
324. 

Reversed. 

STATE r. JOE C. HIKES 
and 

STATE T. n o u  RICPHAUL. 

(Filed 19 May, 1954.) 

APPEAL by defendants from C l i f t o n  L. IPoore, J., and a jury, a t  Janu-  
ary-February Criminal Term, 1954, of ROBESON. 

Criminal prosecutions commencd by two warrants issued out of the 
Robeson County Recorder's Court, St. Paul's District, charging each 
defendant with possession of nontax-paid whiskey for the purpose of sale. 
From convictions and judgments in the Recorder's Court, the defendants 
appealed to the Superior Court, where, after consolidation of the cases 
for the purpose of trial, they were tried de noco  upon the warrants. 
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T h e  j u r y  returned a verdict of gui l ty  as charged as  to  each defendant, 
i d  f r o m  the judgments pronounced. both of them a 1)pealrd to t h i i  C'ourt. 

Atfornej j -General  ~ l l c X z l l l a n  and  Assis tant  Bttorne?j-General Loce  for 
t h e  S ta te .  

P. I). I Iacke t t  and  Rober t  Tl 'einsfein for defendants ,  appellants.  

PER CURIAAI. T h i s  case involves no new question requir ing extended 
 discussion. d careful  examinat ion of the record leaves us  with the  im- 
pression i t  is f ree  of prejudicial  error. See S. v. l?ainey, 236 N.C. 738,  
7.21, 74 S.E. d d  39, 41 ; S. 1 % .  Ho?rcycrtlf ,  237 K.C1. 595. 599, 75 S.E. 2rl 
525, 527. T h e  verdict and  judgments will be upheld. 

No error. 

FRANCES W. GRAHAJL, AD\IIXISIKATRIX, V. ATL'LSTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 4 .June, 1954.) 

1. Master and Servant 3 %+ 

Where. in an action for wrongful death it appears that deceased was an 
employee of the defendant railroad company and n a s  fatally injmed while 
engaged in the discllixrge of his tlnties in interstate comnlercr. ~,lnintiff's 
sole remedy is mlder the Fedrral Employers' Linhility .yet. 

2. Pleadings § 22+ 

Where the complaint alleges damages for !~rongful death but tlie eli- 
dence shows that the deceased was an eniplo~ee of a railroad company 
and was fatally injured \I-liile engaged in the di:cl~argc of his duties in 
interstate colnnierce, the court has power to allow plaintiff to alnerid so as 
to nlleqe that  the pinties n e t e  engagetl ill interslate con1merc.e and that 
plaintiff was tlle sole del~entlent of the clccensed, so as  to bring the action 
within the Federal I ~ ; n ~ p l o ~ e r ~ '  Liability Act G S 1-1G2 

3. Master and  Servant 9 -  

Plaintiff allezed n c2ause of action for IT-rongf~il tleixtlr The elidenu? 
disclosed that plailitifL's intestate w:ls an employe,? of a railroad company 
and was fatally injuretl in the tliscliarge of his duties in inter\tate com- 
merce. Nore than t l~rce  Fears after th r  death, amendment was allowed to 
bring the cause n-ithin the p u r ~ i e w  of the Federal ICmployers' Liability Act. 
IIc7d: Whetlier tlie amendment introtl!~ced a new calise of action then 
barred by the Federal stntnte n u s t  be determined by the Federal law, and 
under tlle Federal decis io~~s the fncti constit~tillg tlie nsscrtetl nc~ligencc 
being the qnme, the :~mentlnient tlocs not introilnctl n new cause ot tiction. 
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Master and Servant s %-Evidence of defendant's negligence held s d -  
cient fo r  jury under  Federal Employei*sl Liability Act. 

The eridence tended to show that defendant employer dispatched two 
employees on a gasoline motorcar to repair a signal, giving the car a one 
hour clearance on the northbound track, that in less than an hour defend- 
ant tlisp:~tched an unschednled freight onto the northbound tracli without 
givinc those in charge of the freight information in regard to the motorcar, 
and that the freight struck and lrilled one of the employees as they were 
attelnpting to clear the motorcar from tlie tracli. There mere also allega- 
tions as to the speed of the train, a blind curve in a cut south of the acci- 
dent, and the failure to ring bell or blow whistle of the engine. Held: 
Plaintiff's basic position was that clefenrlant was negligent in turning the 
freight onto the northbound track under the circumstances, and the evi- 
dence was sufficient to take the question to the jury, irrespective of the 
other allegations of negligence. 

Master and Semant  5 2 8 -  
The evidence disclosed that the intestate. with another, was dispatched 

on a motorcar along the northbound track to repair a signal, that  the 
repairmen were given an hour's clearance on the northbound track, with 
no information in regard to clearance on the southbound track. The signal 
was repaired and the repairmen had time to return on the northbound 
track within the hour's clearance. Held:  The failure of the repairmen to 
use a nearby railroad telephone for further report as  to the clearance on 
tlie northbound track before attempting to return on that  track, was not 
contributory negligence as  a matter of law, but was properly submitted to 
the jury upon that issue. 

Master and  Servant § 28-Evidence of employee's contributory negli- 
gence held forajury under Federal Employers' Liability Act. 

The eridence disclosed that  defendant dispatched two employees on a 
motorcar on the northbound track to repair a signal, that  the repairmen 
were given an hour's clearance on the northbound track, with no infor- 
mation in regard to the clearance on the southbound track, that they re- 
paired the signal and were returning south on the northbound traclr within 
the hour when they met an unscheduled freight which had been turned 
onto the northbound track withol~l warning to the crew that the motorcar 
was on the northbound track. The freight struck and lrilled one of the 
employees as  they were attempting to clear the motorcar from the track. 
The evidence further permitted the inference that  the repairmen would 
have reached the point where they intended to change the motorcar from 
the northbound to the southbound traclr. all  within the one hour clearance 
given them. Held: ITnder tlie circumstances intestate was not guilty of 
contributory negligence as a matter of law in returning southward on the 
northbound tracli, but the evidence was properly submitted to the jury 
upon the question. 

Same- 
In order to recover under the Federal Employers' Liability Act, plaintiff 

must prore that defendant was negligent and that  such negligence was the 
prosimate cause, in ~vhole or in part,  of intestate's death. 
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8. Master and  Servant 5 28- 
Under the Federal Employers' Liability Act, contributory negligence of 

tlie fatxlly injured employee does not bar recovery, but effects a diminntion 
of recorery by the proportion of the damages attributable to the eniployee's 
contributory negligence. 

9. Master a n d  Servant 33- 

The elfect of the 1939 nmenil~uei~t to the Federal Employers' Liability 
Act (4.5 U.S.C.A 54) is to obliterate from the 1:tw erery vestige of the 
doctrine of assumption of risk, and decisio~is prior to tlie an~emlment must 
be considered in relation to tlic rule as  to assuinl~tion of risli then embodied 
in the law. 

10. Master and  Servant Sji 26, 2N--Contributory negligence of employee 
held not to  insulate defendant's negligence a s  a matter  of law. 

The eridence tended to show that two repairmen riding on a railroad 
motorctxr soiithn ard on the northbountl track, met an niischednled nortli- 
bound freight, that  they stopped tlitl motorcar a ~ t d  lacked only about 18 
inches of clearing the car from the traclr \\-lien tlie engine struck the motor- 
car and one of the emplo) em, the other eniployee kiaring cleared his end of 
the nlotorcar from the traclr Ilclrl: The nets of tlie clecensetl emplo~ ee in 
atteml)tinz to sa\-e his e~i~ployer's property and a ~ o i d  possible injurious 
conwqnences to the trill11 men. from a head-on collisio~l wit11 the motorcar, 
and his failure to have abandoned the niotorcar and to hare  sought his 
personal snfety is not contribntory nc>gligence as  a matter of law, nor does 
i t  constitute a new and independent cause insulating the negligence of 
defendant in turninc tllc ~lnsclieduleil freight onto tlie northbound tracli 
without notice to its crrw of the presence of tlle m?torcar on the track, but 
tlie question was prolwrly snbinitle(l to the jury, for it to determine on the 
basis of the standartl of condnct of ~ 1 1  ordinarily prudent man under the 
circilmstances, ~ l i e t l i e r  intestattx n a s  contributorily negligent, and, if so, 
TT hetlier such contribntory neglipencrl n'ns the sole proximate cause of the 
injury. in which ercnt the ne:liger~ce of tlie railroad company wonld not 
be a p r o ~ i n ~ a t e  cause 

11. Scgligence % 7- 
Where the negliqnrc~ of defendant continnes up to the lnornent of injury, 

it cannot be iiisulatetl by the contributory negligencae of plaintift'. 

12. Negligence 3 10- 
The doctrine of last clear cliance, ~vllich presupposes both negligence and 

contributory llegli~cnce, relatec: to a person haring charge of a11 instru- 
mentnlity who cmi but fails to bring it nnder control and so :lr oid inflicting 
injury, and in tliiu case tlie d o c t r i n ~  is inapplicable since tlie e\ idence dis- 
closed defendant conltl not h ~ \ - e  a\oided the injiuy after discorery of the 
peril 

13. Master and  Servant # 30n- 

I n  this action under tlle Federal Employers' Liability Act. the failure of 
the court in serernl instances to chnrce that  the amoullt of the recorev  
slio~ild be dirninisl~ed by the proportion of the damages attributable to the 
deceased elngloyce's contributory neqligence, is I~clrl prejudicial. 
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14. Appeal and Error § 30f- 
Conflicting instructions npon a nlaterial phase of the case must be held 

for prejudicial error. 

BARNHILI,, C. J., dissenting in part 
WISBORSE, J., concurs in dissent. 

~ T E A L  by defendant from -1-inzoc.l,s, J., October 1953 Civil Term, of 
C~MI~ERLASD.  

Action by administratrix to recover damages for benefit of dependent 
widow for alleged ~ v ~ o a g f u l  death of intestate. tried under provisions of 
the Federal Employers' Liability -let, 45 V.S.C.,\. sees. 51-60. 

D. B. Graham, the intestate, was the Chief Signal &Ian, in charge of 
niaintenance of the railroad pignal system along the section of defendant's 
main line here involved; and J. 11. Gibson, witness for plaintiff, n.as his 
assistant. They lived a t  Parkton. ,\bout 3 p.m.. Saturday, S July,  1950, 
Graham received telephone instructions from defendant's Tra in  Dis- 
patcher a t  Rocky Mount to "look after" a red signal on the northbound 
track of the main line about one mile south of Hope lIi11s. The Train 
Dispatcher gave him a '(line-up" on this northbound track, advising him 
that  #76, traveling north on the main line. v a s  not due at Parkton ulltil 
3 :25 p.m., and that  the Bennettsville local (freight) was due to operate 
that  day but had not operated and that he didn't know when it would. The 
Bennettsville freight. an unsch~duled train, proceeds north from South 
Carolina stations and comes into the main line a t  Parktoii. 

Graham was in charge of a two-man gasoline motorcar weighing about 
450 or 500 pounds which he and G i b ~ o n  had used for fire or six years in 
their signal maintenance ~vork.  Pursuant to the Tra in  Dispatcher's 
instruction, they traveled by this motorcar along defendant's northbound 
track and came to the red signal. Realizing that  the trouble was in the 
track between there and the next signal, they proceeded farther along the 
northbound track and came to the switch leading into the V. ck C. S. Rail- 
road crossroads in or near EIope Xills. There they found a latch hung, 
which had the circuit cut off and caused the signal behind them to be red. 
I t  took them three to five nlinures to repair it. They felt sure that  this 
was the cause of the trouble and that the signal behiiid them had changed 
from red to green. 

;ifter making the necessary repairs, about 2 A0 p.m., Graham and 
Gibson proceeded in YeTerse, south along the northbound track, with the 
idea of moving the motorcar from the northbound to the southbound track 
and of turning i t  around a t  a public road crocsing come 200-400 yards 
south of ~vhere  the repairs were made. Looking south, an embankment 
where the main line tracks were on a c u r r e  obstructed their view of this 
public road crossing. They had proceeded about 100 ~ a r d s  from where 
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the repairs had been made, running about five miles per hour, when 
Graham exclaimed, ('There's the train," stopped the motorcar, and pulled 
out the handle used for lifting the motorcar off the track. Gibson took 
hold of the south end and succeeded in lifting it off the track. Graham, 
having hold of the north end, lacked eighteen i n c h s  of lifting this par t  of 
the motorcar over the east rail. The Eennet ts~i l le  freight struck the 
motorcar and Graham, causing inilnediate death. 

The unsrheduled Bennettsville freight arr ired in Parkton about 2 :30 
p.m. I t  turned into and proceeded north on the main line after the con- 
ductor got orders to do so from the operator a t  Parkton. H e  (the oper- 
ator a t  Parkton)  was called by the Chief Dispatcher a t  Rocky Mount 
between 2 p.m. and 3 p.m. and instruc.ted "to turn the Bennettsville train 
in on the main line." I I e  had no infornlation that  Graham and Gibson 
had gone north on a motorcar. The Chief D i s p ~ t c h e r  did not mention 
this i n  his instructiolis. I n  accordancc with the Chief Dispatcher's in- 
structions, he gare  those in  charge of the Bennettsville freight an  order 
showing a clear track all the way to Fayetterille. 

The  train consisted of the locomotive and nine cars. The engineer shut 
the engine off, allowing it to drif t  dowlzhill as the train approached Rock 
Fish Creek, south of the public road vrossing. Hi? testified that, when in 
the vicinity of the public road crossing, the fireman, who had better view 
of the track ahead when rounding a curre to the left, hollered that  he saw 
a motorcar on their track and to put brakes in emergency; tha t  he imme- 
diately did so, the engine being then about "right near on7' the crossing; 
and that  there was nothing else he could do to  m:tke the train stop more 
quickly. The grade was downhill to the place where the  train struck the 
motorcar. 

The fireman testified that  the train had been going fifty miles per hour 
but was '(going approxinlately 42 milw an  hour" in  the center of the cu t ;  
that  the engine went by Graham's body approximately 1,000 feet; that  
the crossing was approximately S25 feet south cf Graham's body; and 
that  the train trareled approximately 1,825 feet after the brakes were put 
into emergency. 

The evidence was conflicting as to whether the bell was rung or the 
lvhistle blown as the train approached the scene of collision. 

The  jury, under a peremptory instruction, found tha t  Graham, a t  the 
time of his death, was engaged in interstate commerce; answered the 
negligence issue, T e s " ;  answered, under a ~e re rnp to ry  instruction, 
the contributory negligence issue "Yes"; and a~ra rded  damages in  the 
amount of $36,334.00. Judgment in plaintiff's f i~vor  was entered on the 
verdict. Defendant appealed, assigning error. 

Clark  (6 Clark  and  ATnnce & B a r r i n g f c n  f c r  plcf int i f ,  appellee.  
S h e p o r d  ct? W o o d  and Rose tf Srlnfortl f o i  de fendan t ,  appellant.  
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BOBBITT, J. The complaint discloses that  Graham was chief mainte- 
nance man for a section of defendant's signal system along its main l ine;  
further, that  while engaged in the performance of his duty, he was struck 
and killed on the main line by the train known as the Bennettsville 
freight. While these hints that  Graham and the defendant were engaged 
in interstate commerce are discorerable, no allegations to this effect are 
included in the complaint. Nor  is there any allegation with reference to 
the dependents of Graham. I n  short, the allegations are appropriate as 
a statement of a cause of action for damages for wrongful death under the 
North Carolina statutes now codified as G.S. 28-173, 28-174, and G.S. 
60-64 e t  seq.  

During the presentation of plaintiff's testimony it became apparent 
that  both Graham and defendant were engaged in interstate commerce 
on the occasion of Graham's death. Hence, the plaintiff's sole remedy 
was under the Federal statute. J f o n t l o ~ ~  2%. S e w  I'ork, AT. JI. & H. R. Co., 
223 K.S. 1, 56 L. Ed.  327, 32 S. Ct. 169, 38 L.R.A. (N.S.)  44;  W i l s o n  
I - .  X a s s n g s e ,  224 N.C. 705, 32 S.E. 2d 335, 156 A.L.R. 922, and cases 
cited therein. 

Defendant thereupon moved to dismiss the action "on the ground that  
the suit was brought as an intrastate action under the laws of Korth 
Carolina, whereas the eridence shows the case arises under the Federal 
Employers7 Liability Act." The eourl overruled defendant's motion to 
dismiss and allowed plaintiff to amend her complaint so as to include alle- 
gations appropriate to an action under the Federal statute, principally 
allegations that  both employee and employer were engaged in interstate 
commerce and that  plaintiff, widow of Graham, was his sole dependent 
and as such mas the beneficiary of any recoyerg. Defendant excepted and 
now urges that  a new cause of action was introduced more than three 
years from the date of Graham's death and must be dismiqsed. 35 
1i.S.C.d. see. 56. 

These facts are noted. Grahal~i's death occurred S July ,  1950. The 
action was commenced 7 July ,  1951. The trial was at October Term, 
3953. The facts constituting the tort, the basis of defendant's liability. 
are alleged in the original complaint. The amendment introduces no neIr 
allegations in  this field. 

Upon the facts alleged, conceding that  plaintiff initially was in error 
in beliering that her remedy was under the State statute, can the court 
permit her, more than three years after Graham's death, to amend her 
complaint so as to conform to evidence p1aial;v disclo.ing that  the em- 
ployee and the employer ~ e ' e  engaged in interstate commerce on the 
occasion of Graham's death and so as to allege that  the ~ d o w  ~ v a s  the 
sole dependent of Graham and the beneficiary of any recovery according 
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to the rule of damages prescribed by the Federal statute? I f  so, is this a 
new cause of action as of the date of the amendment 1 

The power of the tr ial  court under !he State statute to allow the amend- 
ments is plain. G.S. 1-163. Whether these amendments introduced a 
new cause of action, then barred by the Federal statute, is  governed by the 
Federal law. Seaboard A. L. R. Po. 11. Eenll ,  241 U.S.  200, 293, 36 S. Ct. 
567, 60 L. Ed.  1006; ,lTew Y o r k  C. d. TI. R. R. C'o. v. X7inney, 260 U.S. 
340, 33 S. Ct. 122, 67 L. Ixd. 204;  Il'illinms v. Trustees  of N e w  Yorlc, 
S. IT. ie. 11. R. Co., 00 N.E. 2d 320 (Mass.). 

I n  Xissour i ,  K .  K. T .  R. Co. 2). T17ulf, 226 U.S. 570, 33 S. Ct. 135, 57 
L. Ed. 355, -Inn. Cas. 1911 B, 13-1, w i t  was brought under the Kansas 
statute by the mother as sole heir and next of kin to  recover on account of 
her ~011's death. ,Ifter the time prescribed for commencement of an  action 
nuder the Federal statute, she mas permitted to ainend so as to prosecute 
the action in her capacity as administratrix and 1 o allege that  her intes- 
tate and the defendant were engaged in interstate commerce on the occa- 
sion of his death. 

I n  -Yew 170rk C .  d? fl. R. I?. Po. I ) .  K i n n e y ,  supra ,  "after several trials 
and about seven years and a half after the suit was begun, the plaintiff 
was allowed to amend his complaint by alleging I hat, a t  the time of the 
collision, the plaintiff and the defendant mere engaged in interstate com- 
merce." The Court, speaking through M r .  Justice Holmes,  held tha t  
these amendments did not introduce a new cause of action but, quoting 
from the IZenn case, supra, '(merely expanded or amplified what was 
alleged in support of the cause of action already asserted . . . and was 
not affected by the intervening lapse of time.') The opinion also quotes 
from Seaboard A. L. R. Co. v. l ioenneckc,  239 U.S. 352, 36 S. Ct. 126, 
60 L. Ed. 324, this trenchant sentence: "The facts constituting the tort 
were the same, whichever law gave them that  effect." The  great  jurist 
neatly sums u p  the matter in these words : "Of course, an  argument can 
be made on the other side, but when a defendant has had notice from tlie 
beginning that  the plaintiff sets up  and is trying to  enforce a claim 
against it  because of specified c-oncluct, the reasons for the Statute of 
Limitations do not exist, and u7e are of the opinion that  a liberal rule 
should he applied." (Emphasis added.) 

While the earlier decisions may have afforded a plausible basis for 
defendant's position, the later decisions resolve all doubts adrersely to 
defendant; and, upon the au tho r i t a t i~e  decisions cited, defendant's motion 
to diqmiss by reason of the amendments was properly orerruled. New 
Yorlc C .  8 H. R. R. Co. v. K i n n c y ,  sup tz .  

Defendant excepted to tlie court's action in orerruling its motion for 
judgment of involuntary nonsuit. 
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Adequate consideration of defendant's position necessitates an  analysis 
of the pleadings. Plaintiff's basic pobition as to negligence is that  defend- 
ant  turned the unscheduled Bennettsrille freight onto the northbound 
track of the main line a t  Parkton, giving the locomotive engineer an order 
showing a clear track all the way to Fayetteville, when it knew that  Gra- 
ham and Gibson had left just thir ty minutes or so before by motorcar on 
said track to check a defective signal south of Hope Mills; and that  no 
information to this effect was given to those in charge of the Bennettsville 
freight. True, there are allegations as to the speed of the train, the blind 
curve in the cut north of Rock Fish Creek, the failure to r ing the bell 
or blow the whistle, etc. Ho\vever, these allegations are made in com- 
bination with, rather than independent of, plaintiff's basic position that 
defendant mas negligent under all the circumstances in turning the Ben- 
nettsville freight onto this section of the northbound track of the main 
line. 

Defendant alleges contributory negligence on the part of Graham in 
these respects: (1) that, with knowledge that  the Bennettsville freight 
was to run  sometime that  afternoon, he negligently failed to call the Train 
Dispatcher from a nearby railroad telephone for a further report as to 
"line-up" after completing the signal repair job and before returning to 
Parkton ; and ( 2 )  that  he negligently proceeded south on the northbound 
track when he could have removed the motorcar to the southbound track 
with greater safety a t  the place where the repair work was done and 
especially a t  a point some 600 yards to the north a t  the Hope Mills 
station. Defendant further alleges that  Graham was negligent in that 
after he saw the approaching train he remained on the track when by the 
exercise of due care he could have got off and thus escaped injury and 
death;  and that  such negligence was the sole proximate cause of his death. 

I n  this connection, it is noted that  the Tra in  Dispatcher a t  Rocky 
Mount who gave Graham the ('line-up" for the "northbound" track about 
2 p.m. testified that  it was not necessary for Graham to call up  again 
"under an hour" and that  "they are safe in the line-up for a n  hour." 
There is also evidence tending to show that the Bennettsville freight left 
Parkton about 2 :85 p.m. and that  the motorcar and Graham were struck 
shortly after 2 :40 p.m. Thus, there is evidence tending to support the 
view that Graham and Gibbon could and would h a ~ e  got to the road cross- 
ing where they were to remore the n~otorcar from the northbound to the 
southbound track, some 200-400 pards south of where the repairs were 
made and several miles north of Parkton, within an hour from the time 
Graham at  Parkton had the telephone instructions from the Tra in  Dis- 
patcher a t  Rocky Mount. Too, while Graham had the "line-up" on the 
northbound track, he had no information as to '(line-up" on the south- 
bound track. 
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I n  order to  recover under the Federal Employers' Liability Act, plain- 
tiff rnust prove that defendant was negligent and that such negligence was 
the proximate cause, in whole or in part, of Graham's death. Tennant 
c. Peoria LC. P. U.  E. Co., 321 U.S. 29, 64 S. Ct. 4C9, 58 L. Ed. 520. Con- 
tributory negligence of Graham would not bar a recovery by plaintiff. 
The effect would be that his dependent widow c o ~ l d  not recover the full 
amount of damages sustained by her on account of his death but would be 
barred from recovery of the proportion of such damages attributable to 
Graham's contributory negligence. -15 I7.S.C.d. sec. 53. And since the 
1939 amendment to the Federal Employers' Lia ld i ty  Act, 45 U.S.C.-1. 
sec. 54, Graham cannot be held to have assimed any risk of his employ- 
ment when death results in whole or in part  from the negligence of any of 
the agents of the railroad, the effect of the amendment being to obliterate 
from the lam every vestige of the doctrine of assumption of risk. Ti l l er  
v .  i l f l a n f i c  C'onsf L i x ~  R. Co., 318 r.8. 54, 63 S. Ct. 444, 8; L. Ed.  610, 
143 ,\.L.R. 967. Decisions prior to the 1939 amendment must be con- 
qidered in relation to the rule as to assumption of risk then embodied i11 
the law. See n c l n t c ~ ~ r e ,  I.. LC. TI'. R. Co. L>.  A70,sX.~~, 270 T.S. 7, 49 S. C't. 
202, 73 I,. Ed. 575; Pfrun1;s T. P/ iync ,  IS4 X.C. 582, 114 S.E. 840. Thus. 
if the defenclant's oncoming train, rounding the curve, through the cut, 
was turned onto this track through negligence of' the Tra in  Dispatchcr, 
neither Graham's failure to anticipate its appro,ich nor his inability to 
remove the motorcar under the circunistances of extraordinary knolvn risk 
is a defense on the basis of assun~ption of risk. 

Defendant's position is that  its negligence, if any, and the contributol~p 
negligence of Graham, had spent thernselres; and a new factual situation 
had arisen. Then, with kuowledge of the dangcr, Graham and Gibsoii 
uudertook to remove the motorcar wlien they could have abandoned it alld 
escaped in ju ry ;  that  Gibson got out of the way of the onconling t ra in ;  
that  Graham could have done so;  and that Graham's conduct in failing 
to abandon the motorcar and get off the track should be held to constitute " 
the sole proximate cause of his death as a matter of law. Thus, defendant 
contends, its negligence, if any, was "insulated." 

I t  rnust be borne in  mind that  the alleged negligence of defendant upon 
which plaintiff relies is the fact that  the oncolniny train had been turned 
into this section of track without warning to those in charge that  Graham 
and Gibson were there with the motorcar, not the failure of the loconlo- 
t i re engineer to stop the train after he saw or could hare  seen them. 
Indeed, so f a r  as the evidence discloses, the train, under the conditions 
then existing, could not have been stopped within a shorter distance. 
This alleged negligence, if established, continued to the moment of actual 
impact and so constituted a proximate cause of Graham's death. As 
stated by Seawell, J., in Henderson v .  Poulell, 2211 N.C. 239, 19  S.E. 2d 
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876 : "NO negligence is 'insulated' so long as i t  plays a substantial and 
proximate par t  in the injury. Restatement of the Law, Torts, see. 447." 

The defendant's contention seems to be that since Graham, by abandon- 
ment of the motorcar, could hare  avoided in jury  and death, he must be 
held solely responsible therefor notwithstanding defendant's negligence. 
The doctrine of last clear chance, which presupposes both negligence and 
contributory negligence, relates to a person having charge of an  instru- 
mentality who can but fails to bring it under control and so avoid inflict- 
ing  injury. See M'adc v. Snusaye Co., 239 N.C. 524, 80 S.E. 2d 150, and 
cases cited therein. 

While there is some conflict in the decisions, we are in agreement with 
the rule supported by the greater weight of authority, namely, that  it iq 
for the jury to say whether, under the circumstances then existing, Gra- 
ham failed to exercise due care for his own safety, under the rule of the 
ordinarily prudent man, in undertaking to remove the motorcar from the 
track and in failing to get out of the way of the approaching train, and. 
if so, whether such negligence was a contributing proximate cause or the 
sole proximate cause of his death. Joicc? u. illissouri-Kansas-Texas R. Co., 
354 Mo. 489, 189 S.W. 2d 569, 161 A.L.R. 383; ;llornn I > .  Atchison, T .  d? 
8. F. R y .  PO., 48 S.W. 2d 881 (310.) ; S c z i ~ m a n  2.. Southern R y .  Co., 194 
S.E. 237 (Ga.) ; Owen v .  Kzirn, 14s S.W. 2d 519 (No.)  ; Texas  Cent .  R .  
Co. v. Bender, 75 S.W. 561 (Texas) ; In f f ,mat ional  & G. S. R. Co. 2 .  

X c V e y ,  81 S.W. 991 (Texas) ; n a i l c y  2.. Rurl inyton & ce.N R. R .  CO., 78 
S . W .  722 (Neb.) ; TVinczewsl~i 2.. K i n o n n  CC I T T .  R y .  CO., 83 S .W.  159 
( I f inn . ) ;  ~ I ~ ~ ~ C ~ L U W L  1 ' .  Chicago, K .  I .  K. G. R y .  CO., I73  S.W. 878 
(Texas);  St. Louis, I. X .  d P. I??/. Po. 2'. X o r q a n ,  171 S.W. 1187 (Ark. ) ;  
Illinois Cent. R. Co. v. Evans .  186 S.W. 173 (Ky.) .  

Three cases, D ~ e r e  P .  Southeru Pot. C'o. (C.C.A. 9 th) )  123 F. 2d 431, 
and Poremnn v. T e u s  '6 - I \ -~ t r  O 4 c v o ~ s  17. PO. (C.C.A. 5 th) )  205 F. 2d 79. 
cited by defendant, and SIa fh i s  2 % .  Knnsns P i t y  Soutlzern Ry. CO., 74 So. 
172 (La. ) ,  lend support to def~ndant ' s  position. T h i l e  each of these cases 
is distinguishable factually. principally on the ground of the failure t o  
show negligence on the part of the railroad company, statenlents in the 
opinions are in accord v i t h  defendant's contentions here. But, after 
careful consideration, me adopt the majority view as stated abore. 

The case before us is distinguishable from those where an employee, 
in a position of safety, consciously exposes himself to inlminent peril 
outside the line of his duty and injury or death results. Johnson v. 
Terminal  R. Asso., 8 S.TIT. 2d 801, 61 A.T,.R. 572, Annotation, 61 A.L.R. 
579 (Xo.) .  Compare, Bobnngo I - .  Eric  R. Co. (C.C.&I. 6 th) ,  57 F. 2d 667. 

Temple  E.  Hawkins ,  220 N.C. 26. 16 S.E. 2d 400, cited by defendant, 
is not in point. The   la in tiff there, whose truck stalled on the crossing, 
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could have but failed to get out and aroid injury. Under the State law 
his right to recover \{as barred by his contributory negligence. 

FTe onlit reference to decisions w h u e  tlie train ran  down a motorcar 
or  velocipede proceeding in the same direction for there the element of 
lack of kaowlcdge of the train's approach until the time of impact is 
ordinarily the factor of greatest importance. 

I t  appears now that  if Graham hacl abandoned the motorcar when lie 
saw tile approaching train he would in all probability have escaped from 
his dilemma without injury. But  he was and had been in charge of this 
particular motorcar. I t  was his employer's prollerty, entrusted to him 
for use in the course of his employment. H e  owed a duty to his employer 
to exercise due care under all the circumstances to save it from damage 
or destruction by remol-ing it from the path of the oncoming train. *It 
the same time, lie was under the duty to eserciscl due care for his own 
safety. While the company rules, ofiered by defendant, enjoined its em- 
ployees to act alnays on the principlt. of safety first, Rule 3 specifically 
provides that  "employees to vhorn niotorcars are assigned arc respolisible 
for their use and condition"; and Rule 14 proritlcs that  "any ~ i o l a t i o n  
of the foregoing rules will be regarded as cause for dismissal." More- 
m ~ r .  the probable conwqnr.nces to tlie oncoming train a i d  its crew, 2i.i 

\re11 as to the motorcar and to  him and Gibson, in the event of a head-on 
crash, v7ere to be considered. 

S o l .  can i t  be said as a matter of law that Gral1:ini did not hare  reaion- 
able ground to belie\ c that  he and Gibson could complete tlie removal of 
tlie motorcar before the train got to it. The -1Io~crn case, suprtr,  nhi le  
referring to hforau'z conduct in term. of the now obliterated doctrine of 
abslunption of ri-k, contain. this statement, appclsite here:  "There ~ i a .  
eridcncc that  &lorn11 lacked only eight incl~cs of I)eing in the clear n hcn 
the engine struck him. Eridence that  he came so near getting in the clear 
tends to show that he had reasonable qrouncls for believing that  he would 
hal-c time to r e m o ~ e  the motorcar f ~ o m  the track, and that  he did not 
appreciate the near and dai~gerous approach of t h ~  train. . . . Under the 
circun~btances chovn n e  cannot judicially say that  Moran did not act 
as an or(1inarily prudent person 11 oulrl have acted under the same circuni- 
stance<, and therefore decline to hold, as a matter 2f law, that he as.umcd 
the risk." And in the Bender case, supra, in relation to facts more faror-  
able to defendant's position than the facts here, the Court said:  "Nor 
did appellee forfeit his right to recover by trying to remove the handcar 
from the trhck. I t  is by no means clear from the widence that  a prudent 
man in his situation vould have pursued a different course." 

The the r ,  i n  attempting to save his employer's motorcar and to  aroid 
the consequences of a head-on collision, Graham's x t i o n s  mere those of an 
ordinarily prudent person so situated, or were those of a foolhardy and 
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reckless person, indifferent to his own safety, could not be answered as a 
matter of law. I t  was for determination by the jury. 

The conclusion we reach is that the issues of negligence and of contribu- 
tory negligence were for the jury. If the jury had found that Graham's 
death mas caused solely by his own negligrnce, this would have required 
a negative answer to the first iswe, embracing as it does both negligence 
and proximate cause. The motion for judgnlent of inroluntary nonsuit 
was properly overruled. 

Even so, conflicting instructions to the jury on the issue of damages 
necessitate a new trial. I t  is noted that  defendant's position as to mat- 
ters set out below are duly presented by proper exceptive assignments of 
error. 

The original complaint alleged that Graham's estate had been damaged 
by his ~rrongful  death in the amount of $40.000.00. T h e n  the amend- 
ments were allowed, the complaint as amended alleged that Graham's 
widow as sole dependent and beneficiary had been damaged by his ~ r rong-  
ful death in the amount of $-1O,Q00.00. 

Upon reaching the issue as to damages, the court gare the jury full and 
correct general instructions on the subject of comparatire negligence in 
relation to damages, to be applicable in the went  the jury answered both 
the negligence and the contributory negligence issues in the affirmative, 
i.e., that  the plaintiff was entitled to recorer for the benefit of the widow 
only such portion of her total damage. resulting from Graham's death 
as was attributable to defendant's negligence and was not entitled to 
recover such portion as was attributable to Graham's negligence. 

After  these instructions the court rwielved a t  some !ength the plain- 
tiff's eridence and her co~itentions thereon to the effect that she had been 
damaged by reason of Graham's w ~ o n g l ' u l  t l e a f l z  in the amount of $40,- 
000.00. The court then says, by way of r e r i e ~ i n g  defendant's conten- 
tions : "The defendant further contends that the sum of $40,000.00 is an 
exorbitant price and, eren ~ h o u l d  you come to consider the third issue, 
that  you ~ h o u l d  not award damages in ally large amount like that or any 
other subqtantial amount, but the defendant contends it only should be 
in some amount, if any a t  all, much less than the amount coiltended for 
and demanded by the plaintiff in the action." 

I n  the review of contentions, nothing is said ~ v i t h  reference to conten- 
tions as to dinlinution of total damage. on account of Graham's contribu- 
tory negligence, if any, by the proportion of total damages attributable 
to Graham's negligence. The failure to include the respectire contentions 
of the partiee on this subject, after har ing  reviewed fully the plaintiff's 
eridence and contentions as to the damages the mid ox^ has suffered on 
account of the wrong fu l  death of Graham, must be considered in the light 
of the court's final word and summary instruction to the jury, to wit :  
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"So, gentlemen, if you corne to consider that  thi id issue as to damages, 
and if you award plaintiff damages ill the case, the Court instructs you 
that  the damages recoverable, if any, is limited to the present caqh ralue 
or present worth of such loss as result, to the bel~eficiary occasioned by 
her, that  is by the plaintiff, 311'3. Graham, being c eprired of the reason- 
able expectancy of pecuniary benefit because of the alleged wrongful 
death of her deceased husband and the amount to bc allowed i; limited 
strictly to the financial loss thus sustained." 

I n  the instruction, quoted above, the. court, by iliadvertencc, initructed 
the jury that  the plaintiff was to be awarded d a n ~ ~ ~ g e s  to compensate for 
the widow's loss "hy being deprived of the reasonalde expectancy of pecu- 
niary bencfit because of the alleged 11,rongfzrl d ~ n f h  of her deceased hus- 
band." (Emphasis added.) This final, positive and clear instruction 
obviously ignores the rule that, if Graham were guilty of contributory 
negligence (and a perenlptory instruction on the contributory negligence 
issue had been given), the damages recoverable ~ ~ o u i d  be limitcd to the 
proportion of the total damages attributable to defendant's negligence. 
We are constrained to hold that  this final, explicit instruction to the jury, 
which relates plaintiff's recoverable damages to the death of Graham 
rather than to the negligence of defendant, may have had a perrading 
influence on the minds of the jury and may we 1 be reflected in their 
answer of the issue, '($36,334.00." 

,Is stated by B a r n l ~ i l l ,  J. (now C.  J . ) ,  in 8. c. Ccercash ,  226 N.C. 632, 
39 S.E. 2d 810: "When there are conflicting instructions to the jury upon 
a material point, the one correct and the other incorrect, a new trial must 
be granted. ITe mag  not assume that  the jurors ~~ossessed such discrimi- 
na& knowledge of the law as would enable thenl to disregard the erro- 
neous and to accept the correct statenlent of the law as their guide. V e  - 
must assume instead that  the jury in coming to  a verdict, was influenced 
by that  part  of the charge that  was incorrect." See cases cited in ,C. u. 
O c e ~ ~ c n s h ,  s u p r a ;  Din-on v. Broc-kzucll, 227 S .C .  567, 42 S.E. 2d 680; 
C:l.ecn a. Rolcers, 230 N.C. 651, 65 S.E. 2d 192 ; 11~ re TT'ill o f  l i c m p ,  234 
S .C .  -105, 67 S.E. 2d 672; IS. 2,. IIowell, 230 S .C .  i s ,  70 S.E. 2d 235. 

,I new tr ial  is ordered. This renders unnecessary the considcratiun of 
other exceptil-e assignments of error brought forward by drfeildant. 
Kone of them map be pertinent upon the retrial of the cause. 

Kew trial. 

B a ~ s m r , ~ ,  C. J., dissenting in pa r t :  The n~ajor i ty ,  after analyzing 
the complaint, state that  "the alleged negligence of defendant upon which 
plaintiff relies is the fact that  the oncoming t ra in  had been turned onto 
this section of track (between Parkton and the signal tower to the north) 
without warning to those in charge (of the trzlin) that  Graham and 
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Gibson were there with the motorcar, not the failure of the locomotive 
engineer to  stop the train after he saw or could have seen them." I t  is 
stated in effect that  the allegations of speed, blind curve in the cut north 
of Rock Fish Creek, and the failure to r ing the bell or blow the whistle 
constitute window dressing which alone would not support a recouery. 
I accept that  interpretation of the complaint. 

The testimony offered in support of this single alleged act of negli- 
gence presents these questions for decision: (1) Did the defendant, 
through its dispatcher, commit an  act of negligence when i t  turned the 
unsclleduled Bennettsville freight onto the northbound track within t h i r t ~  
minutw after having given Graham one-hour clearance for said track 
without giving any notice to t h o ~ e  in charge of said freight that  Graham 
and hie companion had gone to repair the signal, and if so, ( 2 )  was such 
negligence one of the proximate causes of the death of plaintiff's intestate? 

I n  the first place I cannot perceive that defendant breached any duty 
it owed the deceased mhen it let the freight proceed northward on the 
northbound track. The deceased needed clearance on the northbound 
track to make the t r ip  to the signal tower. This he received. H e  had 
reached his destination mhen the freight entered upon the track. The 
dispatcher knew that the decea~ed had had ample time within which to 
reach his destination, and that  it was the duty of deceased to make his 
return tr ip on the ~outhbound track. There was no cause for  the dis- 
patcher to  anticipate or foresee that  the use of the northbound track by 
the freight would in any wise endanger either Graham or Gibson. H e  
had reason instead to believe that  they would return to Parkton on the 
southbound track. 

I f  such conduct must be considered an  act of negligence, it in no wise 
contributed to the death of plaintiff's intestate. I t  ceased to play "a sub- 
stantial and proximate part" in the collision and resulting death so soon 
as the dewased discovered the approach of the train in ample time to 
stop the motorcar, leare the track, and reach a zone of safety. That  he 
had ample time so to do is conceded. From that  time on until the final 
crash, his life or death depended entirely upon what he should decide to 
do. Therefore, I am unable to perceire how it may be said that  the action 
of the dispatcher in turning the train onto the northbound track without 
warning the train crew that  the deceased and his companion were some- 
where to the north was a proximate cause of the death of plaintiff's 
intestate. 

But the majority hold that  the deceased may be excused for his conduct 
on thc ground that  he owed his employer the duty to protect the property 
entrusted to  his care against damage or destruction. T O  say that  this duty 
mas so impelling that  he must perforce risk his life in its performance 
woultl ?eem to me to carry it to the extreme. Self-preservation is said to 
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be the first law of nature. 7'0 say that  the rules of the company overrode 
this law and bound the deceased to risk his own life to protect the motor- 
car from damage or destruction or suffer the penalty of a discharge and 
excuses his f a i lwe  to seek a place of safety in  time to avoid injury or 
death is but to attribute to his employer-and the law itself-a stone- 
heartedncss beyond my  comprehension. 

The law as I understand i t  required him, when in the presence of a 
k n o ~ ~ n  danger. to use diligence to avoid the threatened injury or death. 
A11 other considerations faded into inzignificance. 

The deceased was negligent i n  two material resptxts, and in my opinion 
such negligence on his par t  constitutes the sole 1)roximate cauce of his 
in jury  and death. 

When he began his return trip, it  was his duty to use the so~thbound 
track. X telephone was a ~ a i l a h l e  io that he could get clearance on that  
track. H e  elected to proceed southward on the llorthbouncl track when 
he knew, or should have known, that  the engineer of a train proceeding 
northward would ha re  no cause to anticipate that  he would meet another 
train or motorcar going in the oppositr1 direction oil the eaine track. Then 
he proceeded to narrow the gap between his m o t o i ~ i r  and the approach- 
ing train to the point a collision betmt3en the two became inevitable. 

The deceased discovered the presence of the approaching train in ample 
time to stop his motorcar, leave the track, and leach a zone of safety. 
The peril mas apparent for sometime before the collision. The way of 
escape was open. The duty  to get off the track, out of the TTay of the 
oncoming train, was impelling. P e t  he elected to remain on the track 
until the very moment of the collision, and he did so knowing the engineer 
could not stop his train within the available distance so as to avoid strik- 
ing him. Tt is not a case of last clear chance or hidden peril. Whatever 
his motives-and no doubt they were good-they 3id not, i n  my  opinion, 
excuqe his conduct or shift the blame to the defendant. I f  he first thought 
he had time to remove the motorcar. it soon becam: apparent he  could not 
do so. Certainly this is so if the train was traveling as plaintiff's evidence 
tends to show. 

The record, in my  opinion, discloses that  the conduct of the decca-d 
evidenced n reckless indifference to  his own safety, nhich  conduct on his 
part  was the sole proxiniatp cause of his in jury  and death. I, therefore. 
votcx to suqtain the n~o t ion  for judgment of inrrol~ ntnry nonsuit. 

Passing the queqtion of nonsuit, 1 a g e e  that  (1) the original complaint 
conet i t~~tes  a defective statrment of a good cause of action. and that  the 
order sllowing amendment thereof rested within the sound discretion of 
the presiding judge, and ( 2 )  the conflict in the charge on the queqtion of 
damages requires a new trial. 

VINIIORKE, J., concurs in dissent. 
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STANCIL ALDRIDGE, A MINOR, BY IIrs NEXT FRIEND. W. S. ALDRIDGE, v. 
CEIARLIE H.4STT A ~ D  E. S. BURSS. 

(Filed 4 June, 1054.) 
Bill of Discovery 8 lc- 

After the pleadings have been filed, application for examination of the 
adverse party can be for no legitimate reason other than to obtain evidence 
to be used a t  the trial, and is available to the applicant as  a matter of 
right. G.S. 1-568.11. 

Same-- 
After the pleadings have been filed, a n  application for examination of 

the adverse parties alleging that  the parties to be examined a re  residents 
of a specified county and requesting that  the examination be had a t  the 
courthouse of that  county, discloses sufficient reason for the desiguation of 
the place for the hearing. G.S. 1-568.11 ( b )  ( 4 ) .  

Bill of Discovery 8 6- 
Where order for esamination of the adverse party after pleadings have 

been filed is issued cin proper al)plication, and notice of the esamination is 
served on the adverse party, G.S. 1-568.14, and the adverse party appears 
in person and by counsel and participates in the examination, the deposi- 
tion Is admissible against him, snbject to his right to except to the com- 
petency, relevancy, or materiality of the testimony. G.S. 1-668.23; G.S. 
1-668.24. 

Automobiles 8 8a- 
The duty of a motorist to observe traffic regulations is a duty owed not 

only to others using the highways, but also to every person on or about the 
highways who may suffer iujury to his person or damage to his property 
as  a natural and proximate result of a violation rhereof. 

Automobiles 5 5- 
Where the violation of a safety statute constitutes a criminal offense, 

such violation is negligence pot* sc, but in order to constitute the basis for 
recovery in a civil action such violation must be shown to be the proximate 
cause of the injury, inrluding the essential element of foreseeability. 

That the injury be foreseeable is an essential element of prosinlate cause. 

Automobiles 1Sb- 
Evidence that  defendant in attenlpring to enter a filling station on the 

left side of the highway, drove his vehicle across the highway to his left 
directly in the path of a car approschinq from the opposite direction a t  a 
time nnd under c4rcumstances which rendered a collision inevitable, G.S. 
20-164, 20-140, and that the driver of the other car swerved to his left. 
sideswiping the right of defendant's car, deflecting the course of the other 
car so that it went outside the bounds of the highway on its left side and 
struck plaintie, who was standing b e t w e ~ u  t ~ o  cars parked in a private 
driveway, is held to warrant the inference that  plaintiff's injury could have 
been foreseen as  the nntural and proximate result of defendant's negli- 
gence. 



8. Appeal nnd Er ror  # 3%- 

Where thew is 110 error relating to tlle issue of dainages and there is no 
reasonal~le crotind to anticipate that a retrial would result in a verdict 
more  IT orablc t o  defendant on tlir ifsue of l i ab i l i t~ .  a new trial will not 
be ordeied ~uerely to  an'vrd clefendnnt an opporlunity to try and indnce 
;mother jlwy to recl~ice the anlount of the recolery. 

9. Automobiles # 1 8 k \ \ % r t h e r  defendant's negligeince was  proxiniate cause 
of injury held for clete~-ininatioa of' jury upon tlw evidence i n  this rase. 

The evidence tended to s l io~r  that while defendant n a s  driving on his 
risht bide of the higli!vay a car a1q)ronclled from the opposite direction, 
turned across the high~vaj  in flont of tlefendal~t's lane of travel nhen 
tlcfendnnt was only 20 to 5 feet ;i \r ,~y, that deferdant swerved his ~ e h i c l e  
to the left. hit the right side of the other I ehicle 111 a sideswiping manner, 
went out of the honncls of the Iligllway, and s t r u ~ l ,  plaintiff' who was stand- 
ing in ;I 1)rivate d r i ~ e w a g  on defentlant's left of Ilie l ~ i g l ~ n a y .  There was 
also evldence that defendant's vehicule was trnreling a t  an escessive and 
~ i n l i ~ n f ~ i l  speed, G.S. 20-141. IIcTd: While the s p e 1 ~ 1  of defendant's car was 
not :I p r u ~ i m a t e  came of the collision, since i t  \ \ a s  insu1:rted by the uufore- 
seenble and unlawful conduct of the operator of the other car, whether 
such excofsive speed was the proxiu~nte cause of plaintiff's injury, in tllnt 
i t  resnltrd in defendant's inability to control his 7-ehicle nfter the collision 
or ctop it before striking plaintiff, is a question for tlir jnry. 

10. Bill of 1)iscoverj # 6 $6 : Evidence # 16- 
Since the muentlment of G.S 1-X5.2.3 ( a )  and ( b )  by Chapter 583, Ses- 

sion L a n s  of 1!)33. the party introducing tlle dep~si t ion of a witness does 
not make the part) examined his vitness : ~ n d  is not bound by adverse 
statenients made by the witness during his esnmination, and upon motion 
to nonsuit only so much of the pretrial testimony as  tends to establish 
plaintiff's cause of action or eupl:~in other testimony offered in plaintiff's 
behalf is to be considered. 

17pon n~otion to nonsuit, the Conrr nlnst consider all the testimony, bnt 
in doing so must tlrnm the conclusion most favorable to plaintiff and leare 
it  for the jnry to reconcile miy inconsistent, contiicting, or contradictory 
testimony. 

13. dutomo1,ilcs 95 18g (3 ) ,  1911 (2)-Phs-sical facts a t  scene held sufficient 
fo r  jury on  question of excessive speed. 

Defendant d r i ~  r r  testified that 111. did not l i l l i ~ \ ~  what ll~pgened after 
the collision betn een his car nnil t11~ car of another. He also testified as  
to the course of his ~ellic-le nfter the collision. 'Che phgsical evidence a t  
tlle scene intlicntetl that after the right fender of his car sideswiped the 
riqht side of a car n l~~roaching  froin the opposite direction, defendant's 
rellicle crossed to the left of the hiqh\~ny,  clinib~d an embanlxuent from 
12 to 20 inches lliq11. luirtled into a yard and struck two antomobiles, 
parked in a private dri\ c v a j .  and l?laintiff, who was standing between the 
cars, ltnoclring one of the cars 20 feet and hurling defendant some XI feet, 
nnd then ploughecl into a wet fieltl :r:id came to reqt some 99 feet from the 
tlrire\tny. Iic>Td: The fact. ;incl circmnstances a re  sufficient to support a 
findini~ 113 the jnry that deftlntlant's loss of contr 11 of his \eliicle and his 
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inability to stop within a reasonable distance was due to excessive speed 
and not to his loss of consciousncss. 

13. Trial 8 3% 
I party who aptly tenders written request for instructions on a point 

of law arising on the evidence is entitled to have the court give in sub- 
stance the requested instruction as I n w  coming from the court. Merely 
giring it as a statement of a contention of the party will not suffice. 

APPEAL by both defendants from l?udisill, J., October Term 1953, 
STASLY. 

Civil action to recover compensation for personal injuries sustained 
by plaintiff when struck by the automobile of defendant Hasty. 

About 1 :20 p.m. on 23 December 1951, defendants were traveling in 
opposite directions on Highway 52, about two miles south of Albemarle, 
in Stanly County. The highway a t  that  point extends in a north-south 
direction and is straight for several hundred yards in  both directions. 
The dldridge home is located on a one-acre lot on the west side of the 
highway with a 300-foot frontage on the highway. There is the uwa l  
road ditch and embankment. The height of the embankment in front of 
the residence was variously estimated to be from twelve to t\venty inches. 
Two automobiles were parked in the Aldridge driveway to the north of the 
residence. Another was parked on the shoulder of the road. Plaintiff, 
a t  the time he was struck, was standing between the two automobiles 
parked in the driveway. On the east side of the highway there is a filling 
station about 100 yards south of the -1ldridge residence. 

Defendant Burns was traveling ~011th on a station ragon,  and IIasty 
was going north on a Cherrolet automobile. Lls Burns approached the 
filling station, he turned his vehicle to the left, diagonally across the road, 
to enter the north driveway of the filling station. H e  turned directly in 
front of IIasty7s vehicle in the east lane of travel vhcn  IIasty7s automo- 
bile n.as only 20-25 feet away. Ha t ty  swerT ed to the left in an attempt to 
avoid a collision, and the right front fender of his rchicle struck the right 
side of the Burns station wagon in a glancing or sidesv-iping lnanner, 
went acrocs the road, up into thr  -\ldriclgc yard. struck plaintiff and the 
two automobiles in the driven-ay, and stopped in n net.  plowed field about 
one hundred feet beyond, mired to the bottom. B ~ ~ r n q  dram on into the 
filling statiou yard. I I i s  vehicle was only slightly dainnged. Hc sa id  
he did not see thc Raqty automobile. 

Other pertinent facts are stated and nrnplified in tllc opinion. 
I n  the trial below appropriate issues wpre su1)mitted to and an,nercd 

by the jury in faror  of plaintiff and against both defendants. Thr  court 
entered judgnlent on the rerdict, and both defrndants exceptwl and 
appealed. 
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BARNHII.~,, C. J. ,liter tlie pleadiligs were f i l d ,  the plaintiff ..ought 
and obtained leave to examine both defendants prior to tr ial  as prorided 
197 General Statutes cli. 1, art .  46. The defendant Burns, a t  the time the 
csalni~lat ion was had and in the tr ial  l~elo~r., moved to suppress the exami- 
na t io i~  of Hasty for the reaqon that  "tile application therefor sets out no 
fact.. specifying the information sought or the purpose therefor," and 
"that the Clerk making the order for the cxaniil~atioii found no such 
fact<." ' 1 ' 1 1 ~  niotion was overruled. autl tlie plai~itiff ofbrctl said exainina- 
tion in el idence as against both defendants. 

r > Ih i .  defendant excepted to  the denial of hi5 lnotioii to suppre-s tlie 
examination of Hasty and to the admission of the wlue in evidcncc a:: 
apaii1.t 11ilii. These exceptions are made the haws of exr t ,p t i~e  assign- 
nlents of (WOY and are duly brought forward and discussed in this appel- 
lant's brief. They prescnt for decision the only questions of sl~fficient 
~ncxrit to require discussion. 

I n  1051 tlie General Assembly, bp the adoption of ell. 760, S.L. 1051, 
no\\. General Statutes ell. 1, art .  46, repealed our old statute v-llich pro- 
\-idctl for  the exaniination of adverse uarties and substituted in lieu 
tliereof a new statute which in  many respects is entirely different in ml)- 
stancc and in the procedure provided. 1-nder the lernls of the *let a liti- 
gant may rsamine any other party to the action : "(I) F o r  the purporc of 
obtaining information necessary to prepare a plcalling or an amelidmelit 
to a pleading, or ( 2 )  F o r  the purpose of obtainiug evidence to he ucetl 
a t  tlie trial, or a t  any hearing incident to the tr ial ,  or ( 3 )  For  both pur- 
p ~ w s . ) '  G.S. 1-568.3. 

We are interested lierc only in  t h o v  provisionq of the *let ~il i icl i  relatc 
to the examination of a party after the pleadings hare  been filed. 

.\fter tlie "exa~riinil~g party" and "the party to be examined" have lwth 
filctl their pleadiligi, "an examination is a itlatter of right and inap be had 
a.: provided by G.S. 1-568.11." The exanlining party must apply to tlie 
clerk or judge for an  order for the examination am1 his '(applicatioii ~ r ~ u s t  
be in the form of, or supported by, an affidavit s l~owing: ( I )  That  tlie 
action has been commenc~tl ;  ( 2 )  That  the applicant has filed coinplaint. 
lwtition or answer: 1 3 )  That  the applicant desir(3s to examine a desig- 
nated person who has filed a pctition, con~plaint  or anbwer or on ~vliose 
behalf a petition. conlplaint or :lnswer has been filed : (4)  That  the esami- 
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nation should be held a t  a place designated in  the affidavit, together with 
facts showing the reasons therefor." G.S. 1-568.11. 

"If the judge or clerk finds that  the facts are as set out in  the affidavit, 
he shall make an order: (1) Appointing a commissioner to hold the 
examination; (2 )  Fixing the time and place of the examination, subject 
to the provisions of C.S. 1-568.5, and ( 3 )  Directing the person to be 
examined to appear before the commissioner at  such time and place for 
examination." G.S. 1-568.11 (c) .  G.S. 1-568.5, in so f a r  as i t  is pertinent 
here, provides that the time and place of the examination may be changed 
by agreement of the parties or "for good cause shown," by the order of 
the clerk. 

The application filed by the plaintiff is verified and contains all the 
information thus required by the statute other than the '(facts showing 
the reasons" for requesting that  the examination be held at  the courthouse 
in Stanly County as required by G.S. 1-565.11 (b)  (4), that is, it alleges 
no facts in  support of that  request other than the allegation that Burns 
and Hasty are residents of Stanly County. 

We are not quite sure we comprehend the underlying purpose of the 
provision contained in  G.S. 1-563.11 (b )  (4) .  I f  the Legislature intended 
to require the applicant to state the reasons why he desires the examina- 
tion or the information he seeks to obtain, i t  failed to use language which 
gives expression to that intent. After the pleadings are filed, the exami- 
nation is available to the applicant as a matter of right. And there could 
be no legitimate reason therefor--after the parties have pleaded-other 
than to obtain evidence to be used at  the trial. Furthermore, the language 
relied on is a part  of eubsection (b )  (4) .  I t  relates exclusively to, and 
is a part of the '(showing" to be made by the petitioner as required by that 
particular subsection. The "reasons" to be alleged are the reasons for 
naming the place for the hearing designated in  the petition. 

I t  is alleged in  the petition that the parties to  be examined are residents 
of Stanly County. The courthouse is the place provided for judicial 
hearings. These are, we think, sufficient reasons for requesting that the 
examination be had at  the courthouse of the county of defendants' resi- 
dence. And, in any event, we hold that, under the circumstances of this 
case, the failure to state other and additional reasons-if indeed such 
exist--does not constitute a fatal  defect in the application. 

Notice of the examination was served on both Burns and Hasty as 
required by G.S. 1-568.14. Both appeared in  person and by counsel and 
participated in  the examination. Hence the deposition was admissible 
in evidence as against Burns, G.S. 1-568.24, subject to his right to except 
to the competency, relevancy, or materiality of the testimony as ~ rov ided  
by the statute, G.S. 1-568.23, 1-568.24. This right on his part was fully 
protected by the court below. 
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Even so, he contends all the evidence tends to show that  a t  the time of 
the collision he had passed some distance beyond plaintiff who was stand- 
ing outside the bounds of the highway. and that  therefore he owed no 
duty to plaintiff the breach of which would give r s e  to liability on his 
part  for  the injuries inflicted by the Hasty automobile; and that, even 
if he violated a traffic regulation, neither the in jury  suffered by plaintiff 
nor any such like injury was reasonably foreseeable as a result thereof. 

These contentions present squarely for decision three questions : (1 )  
Did this defendant breach any legal duty he owed tht. plaintiff; ( 2 )  where 
the negligence relied on by plaintiff is the violation of a criminal statute, 
is foreseeability a condition of liability, and, if qo, ( 3 )  does the evidence 
offered warrant  and support the inference that  defendant, under the facts 
here disclosed, could and should have foreseen that  the injury suffered bp 
plaintiff or some like in jury  was likely to result? 

Our  motor traffic regulations are not intended merely to protect those 
who are using the highways. They are designed to protect the life, limb, 
and property of any and every person on or about the highway who may 
suffer injury to  his person or damage to his property as a natural  and 
proximate result of the ~ i o l a t i o n  thereof. Therefore, this defendant owed 
to plaintiff and all other persons similarly situated the duty to observe 
and obey the positive mandates of our niotor vehicle traffic regulations. 

Strictly speaking, a violation of a criminal statute constitutes a posi- 
tive, affirmative tort which perhaps should n e w r  l a r e  been put in the 
category of negligence. I t  would seem that  this ~ i e n -  prevails in some 
jurisdictions where i t  is held that  foreseeability is not a condition of 
liability. I n  these jurisdictions the rule that  the tc'rt-feasor is liable for 
any consequence that  may flow from his unlaxvful act as the natural  and 
probable (or proximate) result thereof, nhether he could foresee or 
anticipate i t  or not, prevails. It is prcwimed that  he intended whatever 
resulted from his u n l a ~ ~ f u l  act. Cooley on Torts, scc. 50. 

I n  the past this rule has recc i~ed the sanction of this Court hy direct 
ciccision as d l  a. by way of obi!er dicf tr .  D r r r n ~  1 % .  .ll i l lev ,  135 S . C .  204 ; 
S t a m e s  1 % .  Ll lanufnctu i - ing  C o n t p n n y ,  1.47 K.C. 5 5 6 ;  L e ~ ~ f h e ) ~  2 % .  T o b a c c o  
C o m p m / y ,  144 S . C .  330; X c G o i c x n  1.. V a ~ : z l f n c t l r r i n g  Conzpnny ,  167 
N.Ci. 192, 82 S.E. 1028: Uoil ,q is  7%. R. R., 179 X.('. 566. I03  S.E. 145; 
1T7nfson 1 % .  C'onstruction C'ornpnriij, 1 9 i  S . C .  5 S G .  150 S.E.  20. 

But the trend of our dcciqionq sincr the advent of the mitomobile has 
lwn to  tlcat the brcach of a criminal l a w  a. an act of ncglipcnce pm" se 
~rnleqs otherwire ~ ~ r o v i d e d  in the qtatute. Godf r r ! ,  1 % .  Conch C o w p n n ? j ,  
201  N.C. 261. 159 S.E. 412; .7air1c, c. Cotrch Cowpn i l i j .  207 K.C. 712, 
178 S.E. 607; 7T77/ i !nhr  1 1 .  Car C o m l ~ n i ~ ? ~ ,  197 S . C .  83, 147 S.E. 729: 
a n d  , l l h r i f f o j ~  I ? .  71i11, 190 lT.C. 429, 130 S.E. 5 (rxcceding spced l imit)  ; 
K i n q  1.. P O / ) P .  302 N.C. 554, 163 S.E. 427. and J70rii t  e f  7,. I I u l l .  204 S . C .  
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573, 169 S.E. 143 (reckless driving and speeding) ; Hoke v.  Greyhou?~cl 
Corporation, 226 S.C. 692,40 S.E. 2d 345, and Gillis v. Transit  Corpora- 
tion, 193 K.C. 346, 137 S.E. 153 (failure to keep to the r ight)  ; Burke I ? .  

Coach Company, 199 X.C. 8, 150 S.E. 636 (parking on highway) ; Hol- 
land c. S+rntler, 216 S . C .  436, 5 S.F. 2d 311 (failure to g i ~ e  hand signal ). 

"Al!l of the decision< of this State since I d b e t t e r  v. English, 166 K.('. 
125, F 1  S.E. 1066. concur in the view that  the violation of an o~dinance  
or of a -tatute designed for the protection of life and limb is negligence 
per se. Sotwithstaading, the same decisions do not permit recovery for 
the mere riolation of tlie statute, unless there was a causal relation bc- 
tween the violation and the injury." H u m  v. Fuel  Company, 204 K.C. 
614. 168 S.E. 180; ITolZun~1 v .  S t ?  adcr, sup,a. 

"-Iccording to the uniform decisions of this Court, the violation of a 
statute imposing a rule of conduct in the operation of a motor vehicle and 
enacted in the intere-t of safety has been held to constitute negligence 
per w, but before the person claiming damages for injuries sustained can 
be permitted to recover lie must show a causal connection between the 
injury received and the disregard of the statutory mandate . . ." Conley 
v. P e n ~ c ~ - l ~ o u n g - _ l ~ ~ y e /  Co., 224 9 .C .  211, 29 S.E. 2d 740. 

The conclusion that the riolation of a criminal statute designed and 
intended to protect citizens against injury to their persons or damage to 
their property constitutes a xvongful act which may be made the basis 
of an  action founded on allegations of negligence is sound. Kegligence 
is the breach of some duty imposed by law. This is the commonly ac- 
cepted brief and general definition of negligence, and the violation of a 
motor vehicle traffic regulation is a breach of a duty imposed by lam for 
the protection of indiriduals and their property. 

When the action is for  damages resulting from the violation of a motor 
vehicle regulation, does the doctrine of foreseeability apply? We are 
constrained to  answer in the aermative.  

Whatever the conflict of decision in other jurisdictions on this question 
may be, i t  is uniformly held that  to entitle a plaintiff to recover in an 
action bottomed on the violation of a criminal statute i t  must be made to 
appear that  the injury or damage complained of mas the natural and 
probable result of such violation. 

Causal connection between the unlawful act committed and the injury 
or damage sustained must be shown; that  is to say, proximate cause must 
be established. And we relate foreseeability to  proximate cause as an 
essential element thereof. 

('Foreseeable in jury  is a requisite of proximate cause, and proximate 
cause is a requisite for actionable negligence, and actionable negligence is 
a requisite for recovery in an  action for personal in jury  negligently in- 
flicted." Osborne 7). Coal Co?npuny, 207 K.C. 545, 177 S.E. 796, and 
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cases cited; W o o d  7). Telephonr Po. ,  228 N.C. 605, 46 S.E. 2d 717; S h a w  
v. Barnard .  229 N.C. 713, 51 S.E. 2d 295. 

Consequently, in this a. in most jurisdictions, to establish proximate 
cause foreseeable injury must be made to appear. 

W e  should note, however, for the bent>fit of Bench and Bar, that  when 
tlie plaintiff relies on the violation of a motor vehicle traffic regulation 
as the basis of his action that, un1e.s otherwise prorided in the statute, the 
common law rule of ordinary care does not apply. The statute prescribes 
the standard, and the standard fixed by the Legislature is absolute. 38 
A.J. 831, see. 160. Proof of the breach of the statute is proof of negli- 
gtxnce. I n  essence, tha t  is the meanirig of per se. 

The riolator is liable if injury or damage proximately results, irre- 
spective of how careful or prudent he has been in other respects. N o  
person is a t  liberty to  adopt other methods and precautions which i11 his 
opinion are equally or more eficacious to avoid illjury. 38 ,\.J. 531, 
see. 160;  S o r t h e r n  Indiana T r a m i t  v. BurX,  89 N.E. 2d 905. 

The evidence is such as to compel the conclusion that  Burns violated 
tlie express provisions of G.S. 20-154 and G.S. 20-140. H e  drove his 
vehicle to the left across the l a i ~ e  of traffic of I-Iastj's approaching auto- 
mobile a t  a time and under circumstances which rendered a collision 
inevitable. H e  knew, or should have knowr,, that  his conduct in so doing 
would probably deflect the course of Hasty's vehicle and cause i t  to go 
outside the bounds of the highway and injure some bystander. That  was 
the natural  and proximate result of his unlawful conduct which he could 
have reasonably foreseen and for which he must anslver in damages. 

The other exceptive assignments of error are without substantial merit. 
On this record this defendant has no reasonable cause to cherish the hope 
that  a retrial would result i n  a verdict more favorab e to him on the issue 
of negligence, and, in the absence of error on the issue of damages, we do 
not grant  a new tr ial  merely t o  afford the defendant an  opportunity to 
t ry  to induce another jury to  reduce the amount of recorery. As to this 
defendant, the judgment must be affirmed. 

This brings us to the one decisive question presei~ted by the appeal of 
defei~dant Hasty. Did the court below err  in denying his motion for 
judgment as in case of involuntary nonsuit? 

That  Hasty mas not guilty of any actionable negligence which would 
make him liable to Burns or a passenger on the Elurns rehicle, Blrfner  
7,. S p r n s ~ ,  217 N.C. 82, 6 S.E. 2d 909, does not necessarily mean that  the 
evidence exculpates him as to  the plaintiff. The relations between Burns 
and Hasty  on the one hand, and Hasty  and plaintiff on the other, were 
quite different. 
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This defendant x a s  trareling in the eastern or northbound lane of 
travel which was his right sido of the highway. Burns cut his station 
wagon to the left diagonally across and upon the Hasty  lane of travel a t  
a time when Hasty's vehicle was only twenty or twenty-five feet an7ay. 
The road mas straight. I t  was in the daytime. The scene was in the 
rural  section of the county, and no special hazards existed which required 
Hasty to  reduce his speed be lo^ the maximum provided by law. And in 
the absence of warning, he was not required to anticipate and guard 
against the negligent conduct of Burns. Under these circumstances, irre- 
spective of his speed, Hasty could not have avoided a collision with the 
Burns station wagon. Even if he was operating his vehicle a t  an  unlan-- 
ful  rate of speed, as between him and Burns or a passenger on the Burns 
vehicle, his conduct in so doing map not be deemed a proximate cause of 
the collision. The conduct of Burn; rendered the collision unavoidable. 
insulated any prior negligence of Hasty, and must be held to be the sole 
proxiuiate cause of the original collisioii. On this phase of the cace, the 
line of decisions represented by B u f n e r  1.. Spense ,  supra ,  is controlling. 

Se i the r  may plaintiff recorer judgment against this defendant on the 
theory his violation of our statute regulating the speed of motor vehiclcs, 
G.S. 20-1 41 ,  was one of the proximate causes of the Burns-Hasty collision. 

But plaintiff's cause of action is not made to depend on this one allega- 
tion. H e  asserts that, eren if it  be held-as vie do hold-that the unlalv- 
ful  conduct of Burns insulated ally prior negligence on the part of Hasty 
in  respect to, and constituted the sole proximate cause of, the original 
collision, this defendant v-as operating his ~ ~ e h i c l e  a t  such an excessire 
rate of speed that he v a s  unable thereafter to control his automobile or 
to stop before striking plaintiff, who ~va5 qtanding outside the bounds of 
the highway several hundred feet ahead; that the loss of control of his 
vehicle and his inability t o  stop within a reasonable distance without 
learing the highway was due to his excessive speed and not to his loss of 
consciousness. I n  support of these contentions, he relies on the line of 
cases represented by Rrygs  i s .  ,lIofor 7,incs, 233 S . C .  160, 63 S.E. 2cl 197. 

S o n  c o n s f a t  Hasty's negligence, if any, Tvas not one of the proximate 
causes of the original collision, has plaintiff offered evidence sufficient ill 
probative force to require the submission of an issue of negligence a; 
against h im?  On  this question we concur in the view of the plaintiff 
that  R i g g s  2.. iUotor  L ines ,  s u p m ,  and like decisions of this Court arc con- 
trolling, and that  this question must be answered in the affirmative. 

Has ty  teqtified, in part, that  he did not remember a thing after the 
collision until his car stopped; that  he was "sto~ye up"; that  he does not 
remember hitting the bank; and that  i t  mas the collision "and the bank 
and all the rest of the hits" that  caused him to be "store up," and unable 
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to remember what happened. H e  repeated these s atements i n  rarious 
forms on his pretrial examination. 

The original Act, ch. 760, 8.1.. 1951, provides that any party uiing the 
examination of an adverse party thereby makes the party exanlincd his 
witness, G.S. 1-568.25 (a) ,  and denies him the right to crow-examine 
such adversary when and if he becomes a witne.5 a t  the trial, G.S. 
1-5GE.25 (b) .  This section, liouerer, xixs amended hg ch. 885, S.L. 1953. 
This latter Act deletes the provision tliat "the party n h o  introduces the 
deposition in evidence . . . doe< make such person his ~vitness" in sub- 
section ( a ) ,  and revises the language of snbsecticln (b ) .  T'nder this 
amendment, the examining party may cross-examine his adversary n.liose 
deposition he has used, if and when such adversary becomes a ~ ~ i t n e s s  in 
his own behalf a t  the trial, and may contradict him but ' h a y  not impeach 
his credibility except by the showing of prior inconsi. tent staten~ents upon 
proper foundation laid." Ch. 555, S.L. 1953. 

S o  then, under the statute a s  i t  now exists, the plaintiff, hy introducing 
his deposition, did not make &sty his witness and is not bound by the 
adverse statements made by him during his examination. Instead, we 
are to consider only so much of the pretrial testimony of Hasty as tends 
to establish plaintiff's cause of action or to explain other testimony offered 
in plaintiff's behalf. Hurtle?! u. S m i t h ,  239 N.C. 170. r e  rnust c o l d e r  
all the testimony, but in so doing we must dram the conclusion most favor- 
able to the plaintiff and leave i t  for a jury to recollcile the inconsistent, 
conflicting, o~ contradictory testimony. Xnddon:  v. B r o ~ r n ,  232 N.C'. 244, 
59 S.E. 2d 791 ; Sessoms  v. J i c D o n n l d ,  237 N.C. 720. 75 S.R. 2d !104; 
J a c k s o n  v. Jlodges ,  C o m r .  o f  I n s u l m c c ~ ,  232 N.C. 694. 62 S.E. 211 3 2 6 ;  
$:mery v. Insurance Po., 229 N.C. 532, 46 S.E. 2d 339. 

When so considered, doe. it  explain the nlovenients of the I I a i tp  auto- 
mobile, the damage it did, and the distance i t  traveled after the collision 
so as to compel the one conclu~ion that  it \\as all a t t r i bn tab l~  to Hasty's 
condition produced by the original collision and not to his speed. or is 
there other conflicting e~ idence  tending to prore thai IIasty n as trare!ing 
a t  a n  excessive rate of .peed, and that such nnlanfnl  :peed wn. a t  l(~n*t 
one of the proximate causes of the i n j u ~ i e s  suffered bp plaintif?' 

F o r  us to acce1)t as d e t c r n ~ i n a t i ~ e  and conclusirr this d e f e ~ i d ~ i n t ' ~  oft- 
repeated statement that  he did not knon- what happcnccl aftcr hi. right 
front  fender came in contact nit11 thl: right front side of the atation 
vagon ;  and to hold tliat it  explains x h z t  happened lfter he collided ~ v i t h  
the Burns vehicle and co~iipletely cxoncratc- him j'rom any liability to 
plaintiff would perforce require ns to i g n o ~ c  other coiitradictory .tate- 
rnents and disregard the tcstiniony 1vhic.11 tend. to ~1113~ that thc (lcfcndant 
~ r a s  traveling a t  an c.;c~s.ir~ rate of s p e d .  
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This defendant testified that  immediately after his right frollt fender 
came in contact with the Burns vehicle, he went to his left of the high~i-ay, 
across the western shoulder thereof, u p  an embankment, into the ,\ldridge 
yard;  that there was "just a 'lam bamming' " when he hit the auto~nobiles 
in the driveway, and that  he "just came to a easy stop" in the plo~,-ed field. 
These are facts he could not know and about which he could llot testify 
if l ~ e  m e  unconscious a t  the time. 

T'i'hen his car stopped he got out and "hollered for his children"; went 
to look after his wife who apparently liad been hurled from the vehicle 
when it <truck the embankment, and then walked domn the road to the 
filling station and talked to Burns. 

After the impact the Hasty vehicle crossed to the left side of the road, 
traveled some distance domn the highway ditch, and climbed the highway 
embankment. When it climbed or jumped the embankment, it  hurdled 
through the air  sereral feet off the ground from the walkway to the drive- 
way-n distance of forty or fifty feet. There i t  struck the two parked 
automobiles, knocking one of them t w n t y  feet and completely around. 
I t  a1.o ~ t t i i ck  plaintiff who was standing a t  the parked cars and l~urletl 
him fiftv-nine feet. I t  knocked off plaintiff's left shoe and cast it  forty- 
six feet beyond plaintiff's body. Tt then plowed through the ~ r e t  field until 
it  came to rest ninety-nine feet from the drireway. I t  stopped only when 
it Ixcl mired so deep it could go no further. ('. . . the further the car 
the deeper the ruts." 

Witnesses testified that as he approached and passed through the Ald- 
ridge yard, he was traveling very fast and, as some expressed it, "was 
flying." While no witness undertook to give the distance from the point 
of the original collision to the point where the Hasty vehicle finally 
stopped, other testimony as to distances makes i t  appear that it must have 
been several hundred feet. The filling station is one hundred yards south 
of the A\ldtidge residence, and it is a t  least 140 feet from the Xldridge 
walkway to the point where the car stopped. 

Thew facts and circumstances about which the plaintiff offered evi- 
dence are .ufficient to support a fillding that  this defendant's loss of 
control of his vchicle and his inability to stop within a reasonable distance 
was due to excessive speed and not to a loss of consciousness. At  least 
the jury may so find-and that is the question we are required to decide. 

S o n  conatnf  Hasty could not reasonably foresee, and mas not required 
to anticipate, the wrongful and unlawful conduct of Burns, if he was a t  
the time operating his automobile a t  an unlawful speed and such unlawful 
speed r a s  the reason, or one of the reasons, why he could not stop withi11 
a reasonable distance and without traveling outside the bounds of the 
highway. crashing into the two automobiles, and striking plaintiff, then 
and in that  event his unlawful speed constitutes at least one of the proxi- 
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mate causes of the injuries suffered by plaintiff. I f  the jury should so 
find, tllen the conduct of Burns did not break the liue of cauqatiou as to 
plaintiff but merclp accclcrated tlie r e d t  of his (Hasty 's)  negligence. 
-1s between IIncty and plaintiff, the conduct of Burns n a s  only a con- 
tr.ihutiiig or concurring cauv .  R i g g ~  I*. -1Iofor J,i l es ,  s u p r a  : 11cr11X,s I * .  

8s'lrrprrrd, 230 S . C .  S G .  5.3 S.E. 2d 215. 
Tliiq hub j~c t  is fully tliscurfed in Riqys 2.. ,llnfo, L i n e s ,  sirprcr. Fur -  

ther discu--ion a t  thi. tiin? ould sell-c no useful Ilurpoie. Suffice it to 
w y  that  the line of caies reprcwitcd by that  decision iq controlling here. 

The pliysical fact. a t  the scwe of :I collisioii n i q  disc1o.e that  tllc 
opcrator of a ~ e h i c l e  inrolved in the accident 71 a? traveling a t  an excrszire 
*peed. Riqgs  1 % .  X o t o r  L i t ~ ~ s ,  slrljra. We conclnd~, therefor?, that  the 
evidence of the physical fact. and other testimony offered by plaintiff i. 
-riflicicsit to repel this defend:~nt',- motion for j uc lgn~~n t  of nonqllit. I t  is 
for a jury to say whether defendant's inability to stop before colliding 
~ v i t h  plaintiff lvas due to his alleged 10s: of conscion .new or to his allrgecl 
excessive speed, or to the conduct of Burns and n~ t~v i ths t and ing  t11c fact 
he (Hasty)  was trareling at a la~vful  speed. 

This appellant in apt  tinie prayed the court to charge the jury that  he 
was under no duty of anticipating the negligent ant iinlawful conduct of 
I3urns and that, instead, he had a right to assume and to act upon the 
assumption that  Burns would exercise ordinary care for his own safety 
and the safety of others on the highway. The prayers for instruction 
are in  amplified form. -1s the principle of law incorporated therein and 
not the exact wording thereof determines the n1ateri:ility and propriety of 
the p r o p 0 4  instruction, we need not quote i t  verbatim. Reference to the 
principle of law he sought to hare  applied to the facts in the caw is 
sufficient. 

The court gave tlie substance of tlie prayers for inbtructions but it did 
so in  the form of a contention made by this appellant. This will not 
suffice. H e  was entitled to the instructions conling from the judge as the 
law in  the case, applicable to the facts relating to the circumstances of 
the original collision. -1s it  n-ill be somewhat difficult for  a l a m a l l ,  in 
~ n y  erent, to distinguish between the effect of the negligence, if any, of 
IIastg as it relates to the original impact on the one hand. and to the 
injuries suffered by the plaintiff on the othcr, n e  d < w i ~  the failure of the 
court to instruct the jury fully 911 this principle of an- as reque;tcd wff- 
cicntly prej~iclicial to entitle this ctrfenc!ant to a lien trial. 

to defendant Rurns-No error. 
A\i to defendant Has ty -Sc~r  trial. 
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STATE v. JOSEPH 11. FRATLOX. 

(Filed 4 Jnnc, 1954.) 
1. Insurance § 25 - 

111 presenting a false claim nnd proof in support of such claim for pay- 
n l ~ n t  of loss, or other benefits upon a contract of fire insurance, a defend- 
ant must have acted millfullp and ltnowingly in order to be convicted under 
G.S. 14-214. The term "willf~illy and ltno~ringly" defined. 

8. Same- 
The existence of unreported liens or other insurance upon the property 

is a civil matter governed by G.S. .;S-ITS, 58-180, but does not tend to show 
criminal intent in connection with the filing of proofs of claim. G.S.  14-214. 

3. Same-Evidence held insufficient to show t h a t  defendant willfully and 
knowingly presented fraudulent claim and proofs i n  support thereof. 

In this proswution under G.S. 14-214, the State offered witnesses, none 
of whom were contractors or esperienced builders, and some of whom ad- 
mitted they were not qualified to testify ns to the cost of labor and mate- 
rials, who testified as  to their opinion of the value of the property at the 
time of the fire in a n  amount substantially less than the insurance on the 
property, and evidence that defendant filed claim for the total amount of 
the insurance in the sum of $18,500. Defendant introduced testimony to 
the effect that  the cost of replacement would be from $16,128 to S19,600, 
evidence as  to cost of improvements made upon property prior to the fire, 
etc., that defendant had secured a contract for sale of the property a t  
123,000, and other evidence as  to rental value of the proper& prior to the 
fire. Defendant made conflicting estimates of the ~ a l u e  of the property a t  
the time of the fire, between $23,000 and $25,000. Held: The evidence is 
insufficient to raise more than a suspicion or conjecture as  to the geod 
faith of defendant in fixing the ralne of the damaged structure a t  the time 
of the fire a t  $23,000 in his proofs of claim for loss, and therefore the 
evidence is insufficient to show that  the defendant willfully and knowingly 
presented a false and fraudulent claim and proof in support of such claim, 
and his motion for judgment as  of nonsnit should have been allowed. 

4. Same- 
The procuring of orerinsurance is not a crime, though i t  may be a civil 

wrong under certain circumstances. 

APPEAL by  defendant  f r o m  A~rrzsh.on,q, ,T., October Term,  1953, of 

GUILFORD (Greensboro Division). 
Cr imina l  prosecution t r ied upon indictment charging the defendant 

with ~ ~ i l l f u l l g  and knowingly p~esen t j i lg  false and fraudulent  claimc and 
false and fraudulent  proof of quch claims, f o r  the payment  of a lo... upon 
ttr-o eontractq of fire i n ~ u r a n c e  on a building located a t  1303 T i l l o n -  Road. 

i n  the Ci ty  of Greenqboro, with the fraudulent  intent  to collect i n v r a n c e .  

T h e  c ~ i d e n c e  i n  pertinent par t  is set out i n  the numbered paragraphs 
below. 
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1. The defeildant l a  a citizeii and rrsident of Charlotte, S o r t h  Caro- 
lina, and purchased the property i11 queqtion in 194 6 or 1947 from J. ,L 
Bigelon- for $2,500. Tlie building on the lot a t  1303 T i l low Road, a t  the 
time the property n 2 1 -  purcli:1qecl by the defendant, consisted of four rooms 
with a >bed. The property nns  colldenmcd by the Assistallt Building 
Xnipector of the City of Greensboro on G July,  1951. The h o u v  m s  
occupied a t  the time and continued to be for a month or more thereafter. 

2. 011 2l -lugu:t, l!)5l, the dcfendant obtained a permit to repair the 
cw~cleiniieil property ant1 to rclllove a small house adjacent thereto and 
l\no\vn ah 1303' 2 Willov Iiosd. 

3. Aiccording to tlle Ptzte's evidencc the defe~idant, prior to the fi1.e on 
I1 AIarcli. 1953, l~atl  reiuodcletl and enlarged the house to fourteen or 
>istern rooms; tlmt it \I w s  a t~w-_story (1~~'elling) frame coilstriwtion, coin- 
position roof. sheet rock on the inside but incompleted, partially wired- 
the rough \ \ ir ing being con~pleted, but the fixtures and outlets were not 
111; it was partially painted on the outbide; 110 plumbing or heating equip- 
~ n e n t  liad bcen imtalled. 

4. The defendant, on f January ,  1953, wrote the Wimbidl Insurance 
'on11)my. Greensboro, North C'nrolina, that he o w n d  a fifteen-room, t ~ o -  

<.tory frame house a t  1303 TTillam Road, Greensboro, North Carolina, a 
three-room frarm house a t  1201 Willow Road, and :I nine-room house and 
:I two-car garage at 1111 TTillo~v Road. H e  stated the fifteen-room house 
\I a.: 11cw and requested that it be insured for $5,500 the three-room house 
for $1,000, the nine-room house for  $5,000, and the two-car garage for 
$1.000. ( '. C. Wimbish, of this insurance agency, testified tliat after 
receiving the letter he immediately i;,ued a binder and later called the 
clefendant a t  his home in Charlotte in order to obtain certain "additional 
infolm~ation n.hicl1 T would have to have . . ., int~aning tlie amount of 
the mortgage, if any, the ralues and nhether or n ~ t  lie had adequate in- 
suranrc." TIIP tlrfeiidwnt asked hinl nliat he tllonght lie sho~iltl have; 
that  he told him 11e should have eighty per cent of the value; that the 
tlefendant said the property a t  1303 TTrillow Ro:~d wa- worth around 
$10,000 and he thought $8,500 would be adequatt,; tliat t1lel.c were no 
mortgages and no other insurance on tlie propertx. This agency issued 
~ n d  mailed to tllr defendant a policy in the amoul~t  of $19,500 covering 
the defendant's properties i n  the respwtire amounts reque;ted, for and 
(on hehalf of Tlie Royal Exchange .l.surancc of Roj a1 Exchange, London. 
England, dated S January ,  1953. Thc1 policy contained an  endorsement 
thereon as follon-s : "Other insurance permitted." This witness also 
testified that  he did not see the property or hare  it inspected before he 
i w d  the policy. After the fire, he requested the defendant to get some 
 mate- on -what it ~ ~ o n l d  cost to "reproduce" the property. 
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5 .  W. D. Seawell, witness for the State, who was the rental agent of 
the defendant a t  the time the property was condemned in 1951, testified 
that early in January,  1953, the defendant came to his office and told 
him he had done considerable remodeling on his  Willow Road property; 
that  he had bought several thousand dollars worth of materials and 
wanted his firm to  insure i t  for $10,000; that  he and his brother xen t  out 
and inspected the property and did not insure i t ;  that  in his opinion the 
house a t  that  time \;.as worth between $4,000 and $4.500. On cross- 
examination this witness testified that  before the property was condemned 
and immediately thereafter, hi.; firm collected rents from the four-room 
house, including the property a t  1303$5 Killow Road which rented for 
$7.50 per month, as follows. JIarch 1951, $100.00; April 1951, $90.00; 
X a y  1951, $111.50; and in Ju ly  1951, $90.00. That  he was sure his firm 
had the property insured a t  that time but he co~ild not find his records 
on it. 

6. Clarence Winchester, a real estate and insurance man in Greensboro, 
testified that  as agent of Bankers F i r e  Insurance Company of Durham, 
Kor th  Carolina, he issued to the defendant a policy on 30 January,  1953, 
insuring the property a t  1303 T l ' i l l o~~  Road in the sum of $10,000. That  
he went to see the defendant and talked to him about insurance. That  he 
was the rental agent of the defendant before and a t  the time the policy 
was written. That  when he wrote the policy the defendant told him there 
was a mortgage on the property and gave him the required information 
about it. That  the same day the fire insurance policy was written, he 
rented the property to Robert Booker, 407 Rest Street. Greensboro, S o r t h  
Carolina, for $30.00 per meek. That  Booker agreed to purchase the prop- 
erty for $25,000 on or before 1 February, 1954, and to make a ca5h pay- 
ment thereon of $5,000, the balance of the purchaqe price to be payable 
a t  $25.00 per week, p l ~ l i  intcrest a t  six per cent, payable weekly. , l f tw 
the payment of $5,000, all the Tents theretofore paid mere to be credited 
on the balance due. The defendant secured the purchaser and took him to 
Winchester's office. That  the witness prepared the contract of rental and 
sale. The State introduced this agreement in evidence. Winchester fur-  
ther testified that  Booker lived in the Willow Road house from 30 Janu-  
ary, 1952, until the fire on 11 Narch,  1853, and that  he paid his rent in 
accordance u-ith his agreement. That  the tvitnes. IT-as familiar with the 
property and in his opinion, just before the fire, it  was worth $7.000; that 
it was a two-story frame house, fifteen or sixteen rooms. That  "the 
rooms were average ci7c, maybe one or two extra small ones. . . . no 
plumbing, it had stores for heating." On cross-examination thiq witness 
was questioned aq to why he iqsued n $10,000 policy on a building worth 
only $7.000. H e  testified, "I did not know there was other insurance on 
the houw when I iscued the policy . . . I knew it didn't make any differ- 
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ence what amount it x7ac int.urcd for, that  the most a person could recorer 
for  damage or loss was tllc value of the property. . . . I put the ins~irance 
on w l ~ a t  I thought i t  wac going to be T\-orth. This policy was issued a t  
the same time I had tlii.; transaction with Jlooker." 

5 .  Clark Little. ail insurance adju.ter, testified that  he knew the de- 
fendant Her.  Joseph 31. Fraylon;  that  the first time he saw him v a s  the 
(lay after the fire a t  1303 Willow Road;  tha t  he inspected the p r e n ~ i v s ;  
that  the building was not compl~telg Jejtroyed bg the fire. From his 
iny'ection after the fire he could a t  that time dotermine 11 hat  kind of 
cqollstruction had beell t11erdefo1.e the fire. That  he made such an inept+ 
tion and in his opinioil the building before t l ~ c  fire was worth $6,000, "bnt 
it ~ ~ o l i l d  take $6,380.00 to put i t  back." That  hc had a conversation with 
the dcftwdant about how m ~ i c h  insurailce he had on the property, and the 
defendant informed l ~ i i n  that  the two policies we1.e all the insurance he 
had. The witness informed him that  he thought he had it incured for 
about three times i t?  n ortli, and Frnylon said he ~ a l u e t l  the house a t  
$25,000. Later thc adjuster nisiled to the defendant forms on which to 
file lii. proofs of loss. The clairns verc  duly executed on 10 April, 1053, 
for the full arno~mt of insurance in foxe ,  and r a i l e d  to the respectiw 
insurance cornpauies v11o in turn  forwarded thenl to the adjuster. The 
lxoofs of clair~i fixed the vwlnc of the building a t  the time of the fire :it 
$23,000. 

S .  R. L. Turnage, an  in~mt iga to r  fol the State Illsuriince Depirtinent, 
lllailc an  investigation of this fire. He testified that  he had a coilvervitio~i 
n it11 the Jefendant and asked him if lie knew w11,ve Booker n as a t  that  
time, and he said he did no t ;  that  he 11ad not seen hiin since the day aftclr 
the fire; tlmt Booker had told ille tletcnclant that he espccted to get the 
tlov 17 l m y ~ l e n t  for the purc21asc of the property fro111 ;in 11ncl~: that 11e 
then told the dcfendant that  he 11nd talkcil v i t h  I3ooker ill jail in Char- 
lotte nherc. he was heiug held for failure to co1111Jg nit11 a sentence ini- 
posed in the Don~eqtie Xelatiolis ('oult -n liich req~iircd 11im to piiy a cer- 
tain slim for the support of his fnrnilg. Tlic dtfcndant ctatcd that  11e 
knew nothing of Robert Booker's person~11 affairs ; that  thc defendant also 
told him he had paid I;. 11. Smith approximately $5,000 for labor that had 
gone into tlle building; that  Rev. J. ,l. Bigrlow 111d also done some work 
on the property hut he didn't give the extent of hi; work. IZP $tatetl that  
the majority of the materifll.; hnd beell purchased from tlie Xew IIome 
Building Supply of Grecn<boro. This witnccb further teqtified that  he 
had talked with L. 11. Smith, n h o  lires on Koutc> 2, Kannapolis, North 
Carolina, and had obtained a r-erbal staten~cllt from J. A. Bigelow. 

9. The State introducecl as exhibits the policies of insurance, the proofs 
of claim. and a subpoena for L. H. Smith that  v a s  i~sued  3 No~~embcr ,  



N. C.] S P R I N G  TERM, 1954. 369 

1953, and had not been served. Other eridence bearing on the value of 
the property was also introduced on behalf of the State. 

30. The defendant introduced one James Clark who testified that  he 
was foreman for some time during the remodeling of the defendant's prop- 
erty. That  he and four other carpenters worked on the house; that they 
lived in Charlotte and brought five or six loads of lumber on a two and a 
half ton truck from Charlotte consisting of framing, sheeting and roofing, 
and that the materials went into this building. 

11. The defendant offered three local contractors who testified as to 
the cost of rebuilding the damaged property. According to their testi- 
mony, the u-orkmanship on the damaged building was inferior; that  the 
carpenters mere inexperienced; that  their estimates were based on a new 
building, similar in size, but completed in a first-class workmanlike man- 
ner ;  that the present structure n a s  damaged beyond repair. One estimate 
was $16,128. and the other two eqtimated that  it vould cost $19,600 to 
rebuild the apartment house. 

12. The defendant offered in  evidence a subpoena that  had been duly 
issued by the Clerk of the Superior Court of Guilford County to the 
Sheriff of Cabarrus County, to summon I,. H. Smith to appear in the 
Superior Court of Guilford County on 3 Sovember, 1953, and testify in 
behalf of the defendant in the case of S f a t e  v. Joseph  X .  Fray lon ,  show- 
ing a return by the Sheriff of Cabarrus County that it had been rcce i~ed 
on 30 October, 1953, and serred on the same day. The said L. H. Smith 
had been called in open court by the defendant as a witness and had failed 
to  respond when called. 

From a verdict of guilty the defendant appeals, assigning error. 

Attorney-General  ili!cAlldlan, Alss is tant  At torney-General  Love, a ~ d  
Gerald P .  Ilrhite,  d l e m b e r  of S t a f f ,  f o r  tlze S ta te .  

Brocl; B a r k l e y  f o r  de fendan t ,  nppcl lant .  

DENKY, J. The defendant has brought; for~mrcl  twenty-fil-e aqsign- 
ments of error based on exceptions duly taken in the course of the trial 
below, among them being his assignnlent of error based upon exceptions to 
the failure of the trial judge to subtain his motion for judgment as of 
nonsuit made a t  the close of the State's evidence and renewed at the close 
of all the eridence. I f  this asqignment of error is sustained it will be 
unnecessary to consider or discuss the remaining ones. 

The pertinent parts of the statute which the defendant is charged v-ith 
having violated read as fclloms: "Any person who shall willfully and 
knowingly present or cause to be presented a false or fraudulent claim, 
or any proof in support of such claim; for the payment of a loss, or other 
benefits, upon a contract of insurance; . . . shall be punishable Ly im- 
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l~risonment for  not more than five years or by a fine of not more than f i ~  e 
hundred ($500.00) dollars, or by both . . . within the discretion of thc 
court." G.S. 14-214. 

I t  follo\vs, therefore, that  the real question to be determined in consid- 
ering the defendant's motion for judgment as of nonsuit is whether tlir 
evidence in the tr ial  below, when considered in the l g h t  most favorable to 
the State, tended to ]]rove that  defendant "millfullS and knoaingly" pre- 
sented ''a false and fraudulent claini" and preselited "proof in suliport 
of such claim." or did it merely raise a suspicion or conjecture as to his 
guilt of the charge contained in the bill of indictment. 8. v. Stephenson, 
218 N.C. 25q, 10 S.E. 2d 819: S. I * .  Johnson ,  199 N.C. 429, 154 S.E. 730. 

The above question is so vital to  the disposition of this assignnlent of 
error, we think it is proper to analyze the eridenw addiiced in the trial 
below. 

The testimony of the State's ivitnessc~s tended to .how that  the defend- 
ant  purchased the property in question, known as 1303 Willow Road, in 
1946 or 1947 for $2,500. S t  that  time a house consisting of four rooms 
and a shed and an additional small building were located on the lot. 
Before making any iniprorernents on the property, R. D. Seawell, rental 
agent for the defendant. was renting the property jn 1951 a t  the time it 
was condemned, for a n  average monthly rental of $97.88. That  there- 
after, on 21 .iugust, 1951, the defendant applied for and obtained a per- 
mit  from the City of Greenqboro to rcmore the small house 011 t l i ~  lot 
m d  to repair the other house. That  the defendant rebuilt and enlarged 
the house to contain fourteen or sixteen rooms; that  he claimed to have 
spent wrera l  thouqand dollars for materials, and tcb hare  paid one 1,. H. 
Smith $8,000 for labor on the building; that  in addition thereto onc J. .I. 
Bigelom had also done some work on the property; that  tlie majority of 
the materials used in the building had been purchased from t l ~ ~  SPW 
Home Building Supply in Greensboro ; and that  tlLe agent of one of the 
insurance companies inrolved requested the defendant to obtain e d m a t e s  
on what i t  ~ o u l d  cost to "reproduce" the property; that  in January .  1953, 
the property was rented to a tenant n h o  had entercd into a nri t tcn con- 
tract to  purchase it for $25,000 on or lxfore 1 February, 1954. and that  
the defcnJant said he 1-alued the house a t  $25,000. 

The defendant offcred eridence tending to show that certain car1)cnters 
from Charlotte nere  employed for  somc6me in relnadeling and enlarging 
the building invo1~-ed. and that  they brought five or * is  loads of lumber 
on a t ~ v o  and a half ton truck frorn Charlotte cmsisting of framing, 
.heeting, and roofing. mid that  this linnber went into tlie building. The 
defendant also offered three ~vitnesqes who had made and submitted wti- 
mates on behalf of t r o  local cont r~ctors  aq to the cost of rebuilding the 
damaged property. These vitnesxq trstified that the ~vorkmanship on 
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the damaged building was inferior;  that the carpenters who constructed 
it were inexperienced; that  their estimates were based on a new building, 
similar in size, but completed in a first-cla-s workmanlike manner. One 
estimate was $16,128, and the estimate made and submitted on behalf of 
the other contractor was $19,600. The letter containing this latter pro- 
posal reads as follows : ((We propose and agree to rebuild the apartment 
house at 1303 Willow Road as it existed before it was destroyed by fire for 
the sum of NINETEES T H O U S S K ~ ,  SIX ~ ~ U X D R C D  DOLLARS ($19,600)." 

The first policy of insurance waq written on the defendant's T-arious 
properties for a total of $15,500 and included the sum of $8,500 on the 
damaged building. This policy u s  written without an  inspection of the 
property as required by lam, G.S. 58-175.1, and carried an endorsement 
thereon to the effect that  otliel- insurance was permitted. The second 
policy for $10,000 wac not applied for by the defendant but was solicited 
by the insurance agent, who knowingly wrote it, according to his testi- 
mony, for more than the value of the property. This same agent pre- 
pared the lease and sale agreement. H e  testified that  he inspected the 
property and wrote the policy for what he thought the house was going to 
be worth. I t  appears he made no inquiry about other insurance, tectify- 
ing that he knew i t  made no difference what amount it was insured for, 
that  the insured could only recover the value of the loss or damage sus- 
tained. I n  this connection, i t  is not clear as to how much work, if any, 
was done on the damaged building after the insurance policies were 
written. 

The State points out that when the first policy was written the defend- 
ant  stated there were no mortgages outstanding against the property, but 
he informed the agent otherwise when the second policy mas written. Be 
that  as it may, the State offered no evidence tending to shorn that  there 
were any liens outstanding against the property on 8 January,  1953, the 
date of the first policy. Even so, the fact that  certain liens were set out 
i n  the proofs of claim filed with the respective insurance companies does 
not tend to show criminal intent in connection wit11 the filing of proofs of 
claim. Moreover, the effect unreported liens or other insurance will have 
as to the validity of a fire insurance policy, in the event of a loss, is a ciril 
matter governed by statute. G.S. 58-178 and G.S. 58-180. 

The State introduced no evidence tellding to contradict the statements 
of the defendant i11 respect to the cost of labor in constructing the house, 
or  to show the actual cost of the various materials purchased from the 
New Home Building Supply of Greensboro, which materials v-ere used 
in the construction of the building. I t  contented itself in this respect by 
introducing witnesses who gave their opinioii as to the value of the house 
a t  the time of the fire. None of these witnesses fixed the ralue in excess of 
$7,000. Howerer, the State offered no eridence bearing on the cost of 
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rebuilding the damaged building excdpt opinion evidence by witne-ses 
who ~vere not contractors or experienced builders, wnre of ~ r h o m  frankly 
admitted that  they nere  not qualified to testify as o the cost of the labor 
and nlaterials necessary to construct the damaged building. 

I t  must be conceded, Jve think, that the evidence disclosetl raises a v r i -  
ous doubt or suspicion a?  to tlir good fa i th  of the defendant in fixillg the 
value of the damaged building s t  the time of the fire a t  $23,000 in his 
 woofs of claini for  loss. But, in light of the following fact<, we do not 
tliinlc tlie filing of the proofs of claim for the full amount of the insurance 
sufficient to show that  the defendant "svillfully and knon-inglpV violated 
the s ta t~l ie  involvcd for the purpose of collectiilg a false claim: (1) That  
nllile the building wss  damnged by fire b y ~ o n d  repair, itq outer nalls  were 
still intact and the character of its constr~lction ~ n d  kind of materials 
used tllerein w1.c available for a11 to see, (2) the inburance adjuster had 
made his inspection of the damaged property, arrlved a t  his final deter- 
mination of the value of the building a t  the time of the fire, and was in 
qerious disagreement with the defendant as to it. value before he fur-  
n i ~ h e d  liim the forms upon which to file his p o o f ;  of claini, ( 3 )  all the 
evidence relied upon by the State had been obtaintd before the proofs of 
claim were filed, and (4) the proofs of claim conta n no information that 
conflicts with the defendant's contention with respect to the value of his 
property a t  the time of the fire, except he listed the value of the damaged 
building as being $23,000 instead of $29,000 as h: had theretofore con- 
tended. Where the facts are available to all parties, the question as to 
tlie value of a damaged building a t  the time of a fire resolres itself largely 
into a matter of opinion by qualified witnesses. "Value is necessarily 
a matter of judgment, and, furthermore, a matter of judgment in which 
each person is prone to err  in overestimating his own. Of course, over- 
raluation is an  evidence of fraud, but it does not amour t  to fraud  here 
i t  expresses the bonn fide opinion of the insured." Cooley7s Briefs on 
Insurance, 2nd Edition, Volume 7, page 5851. 

I t  is true that  in this case, as in the case of 8. c. Stephenson, supra, 
the defendant made various contradictory statements as to the value of 
his property. But  the question is : Did the defendant ~i,illfully and 
knowingly intend to violate the statute for the purpose of collecting a 
false claim P -1s to the meaning of "willfully and knowingly," Winborne, 
.T., in speaking for the Court i n  the last cited c,lse, said:  "The word 
'Tyillfully' as used in this statute means sonlething 1 lore than an intentioil 
to collllnit the offen.e. I t  implies conunitting the offense purposely and 
dcsignedlp ill violation of lam-. LC. 1 1 .  TTThi1enev, 97, N.C. 590; F O S ~ P T  I > .  

I1?/111017, 197 N.C. 1x9. 1 4 s  S.E. 36. The ~ r o r d  '1;noningly7 as so n.cd, 
means that  defendant kncw ~ r h n t  he n as about to do, and r i t h  such knowl- 
edge, proceeded to do the act cl~argell. These word. combined in tlir 
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phrase 'willfully and  knowingly' i n  reference to violation of the statute, 
mean intentionally and  consciously." 

It is not a cr ime to procure overinsurance; i t  m a j -  be under  certain 
circumstances a civil wrong. Lpplenian on Insurance  Lam and  Pract ice,  
Volume 19, Section 10534, page 238;  41 C.J.S., Insurance,  section D O ,  
page 601, e f  seq. S e i t h e r  does one "willfully and knowingly" ~ i o l a t e  a 
s tatute  when he does tha t  which he belieyes lie has  a b o ~ ~  fidc r ight  to  do. 
S. C. T17hitener, s u p r n ;  S. v. Crosse i ,  8 1  S . C .  579;  ,5. c. El len ,  6S S.C. 
281  ; S. c. Hanks, 66 Y.C. 618. 

T h e  defendant is not charged with a conspiracy to procure excessive 
insurance on his property and x-ith having burned it or causing i t  to be 
burned i n  order t o  collect the insurance. S e i t h e r  i s  he charged ~ v i t h  
burn ing  the  property, hut  only with willfully and knon-ingly filing a false 
claim f o r  the purpose of collecting upon the policies of insurance issued 
to him. 

I n  r i ew of the  conclusion m have reached, the judgment of the court 
below is 

Reversed. 

OTIS E. ROBERTS v. ARTHUR E. HILL. HENRY N. FOSTER, JR., ELSIE 
MAE JIILIdCR, A S D  BOBBY HILL. 

(Filed 1 June, 1031.) 
1. Parties 5 1% 

Where the complaint makes no allegations against one of the parties 
named in the captions of the sumnlons and complaint as  a defendant, the 
name of suc11 party is mere surplwage and should be stricken. 

2. Automobiles 5 23b: Trial § 37- 
Where plaintiff seeks to recover of one defendant solely upon the theory 

that such defendant had control of an automobile and permitted another 
to drive with lrnowledge that such other was an incompetent and reckless 
driver, the issue of reapol~rlcnt s v p f ~ r i n r  does not arise upon the pleadings 
and evidence and should not be submitted to the jury. 

3. Automobiles 5 23b- 
Where the owner of an nutonlobile hires or leads it  to another, lmowing 

that such other is an inroin1)etent and reckless driver and likely to cause 
injury to others in its use, the owner is liable for injuries caused by the 
borrower's neqligence, not untler the doctrine of imputed negligence, but 
on the ground of his personal negligence in entrusting the automobile to 
one he lmows is apt to crn1.e in,jliry, and therefore ~ v h e t h ~ r  the relation- 
ship of employer and eull~loyec~ exists between the owner and driver a t  the 
time the injuries are  inflicted is irrelevant to this theory of liability. 
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4. Same: dutomobilcs 9 2435 (e)-G.S. 20-71.1 does no t  raise presump- 
tion t h a t  incompetent driver mas operating car  with knowledge and per- 
mission of owner. 

The purpose of G.S. 3 - 7 1  1 is to establish a ready means of proving 
agency in cases in which i t  ii charged that  the negligence of a nonomner- 
operator caused (lamage to property or injury to t le  person of another, and 
therefore where plaintiff seeks to hold one of defendants liable on the 
theory that swli  defendant, as  inanaqer of a used car lot, permitted an 
enlployee who was kno\rn to him to be an incompetent and reclrless drirer 
to operate the car, but does not seek recoj ery on the doctrine of rcspo~~dca t  
szcpc rior., the statute camlot hare the erfect of supplying plaintiff's lack of 
e\itlence that  the defendant manager permitted the emplo~ee to use the 
car or had ally l a o w l ~ d g e  of the em~~loyee's repntation as  a reckless driver. 

5. Automobiles §§ 23b, 24a- 
Where there is no evidence that the nianager of a used car lot permitted 

nn employee to clrire one of the cars or had any knowledge of such em- 
ployee's reputation as  a reckless and i11compete:lt driver, the defendant 
owner of the business cannot be held liable undei the doctrine of imputed 
negligence. 

6. Trial § bl- 
A motion to set aside the verdict on the ground of insufficient evidence 

presents a question of  la^ identical wit11 that presented by motion for 
inl-oluntary nonsuit. which is whether the evidence is lacking in sufficient 
probative force to require its submission to a ju:y, and the court having 
denied motion to dismiss as in case of nonsuit, is without authority after 
rerdict to set it aside for insufficiency of the erid~lnce. 

The court may set aside the verdicat as  a matter of law for errors of law 
conlnlitted during the trial, in which case he should specify in his order 
the error of law which prompts his action. 

8. Trial $ 49- 

-4 motion to set aside the verdict on the ground that  it  is contrary to the 
greater weight of the evidence, as  distir~guished from a motion to set it  
aside for insufficiency of the evidence,, is addressed to the court's discretion, 
and the court has the discretionary power to set the rerdict aside on thiq 
ground to prerent injustice no twi t l s tand ig  the evidence be sufficient to 
require the submission of the issue t o  the jury, and the court's deternlina- 
tion of such motion is not reviewable. 

9. ,4ppcal and Er ror  5 .% 
The action of the court in setting aside the ve 'dict as  a matter of law 

will be ljrcsnmed correct, and where the record Fails to s h o ~ r  upon what 
matter of law the court acted, no error is made to appear. 

10. Appeal and  Er ror  6 0 -  
Where i t  is impossible to determine from the record whether the court 

below set aside the verdirt as to one of clefendants for insufficiency of the 
evidence, which the court had no pon-er to do, or whether the court set 
aside the verdict as contrary to the greater weight of the evidence in the 
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exercise of its discretion, which order is not re~iewable, the cause will be 
remanded for a new trial. 

. ~ P F E A L  by plaintiff from G ~ c y n ,  J . ,  February Term 1954, FORSYTII. 
Civil action to  recover compensation for personal injuries and property 

damage resulting from the collision of two automobiles. 
I11 December 1952 defer~dant Bobby Hi l l  mas engaged in the bu slness ' 

of selling secondhand or used automobiles under the business or trade 
name of Broad Street Motors. Defendant Arthur E. Hi l l  was manager 
in active charge of the business. Defendant Henry S. Foster, J r . ,  Ira= 
an  employee. 

On Saturday night, 13 December 1952, there was stored on the lot used 
for that purpose by Bobby Hill  a 1046 Chevrolet automobile. The keys 
thereto TT-ere in the office maintained in connection with the business. 
-1bout 6 :00 p.m. Arthur Hil l  locked the door to the office and left. Foster 
was required to open the office for business each morning and carried a 
key to the office. On Sunday morning, 11 December 1952, Arthur Hill 
discovered that  the Chevrolet r a s  not on the lot. H e  later learned that it 
had been involved in a wreck on TJ. S. Highway 52 about 12 :45 a.m. while 
it was being operated by Foster. The plaintiff's automobile, being oper- 
ated by his wife, and the Chevrolet had collided, and plaintiff received 
illjuries to his person, and his automobile was badly damaged. 

There is evidence that  the negligence of Foster was the proximate cause 
of the collision and the resulting injuries suffered by plaintiff, and that 
Bobby Hill  knew that Foster had lost I& drirer's license. 

As to Arthur Hill,  the plaintiff alleges : 
"He knowingly entrusted the aforesaid 1946 Chevrolet automobile to 

the care of the defendant, Henry S. Foster, J r . ,  although he well knen- 
that the said Henry  S. Foster, J r . ,  was irresponsible and incompetent to 
be entrusted with the care and operation of a motor vehicle, and that  he 
well knew, or i n  the exercise of ordinary care, should have k n o ~ r n  that 
serious bodily injury to others and great damage to the property of others 
would be a likely and probable result if he permitted the defendant. 
Henry  N. Foster, J r .  to hare  the use of saicl automobile." 

The allegation of negligence on the part of Bobby Hill  is as fo l lom:  
"That in all of the foregoing acts the defendant. *ir thur E. EIiII, was 

acting in behalf of his employer, the said Bobby Hill. as agent of said 
defendant, Bobby Hill,  trading as Rroad Street llotors, and within the 
scope of said agency and x-ithin the scope of hi. employment as manager 
of the business of said defendant. Bobby Ifill. trading as Broad Street 
Motors." 

At the conclusion of plaintiff's evidence in chief. the action w s  dis- 
missed as to Arthur Hil l  as in caqe of involuntary nonsuit. Bobby Hill 
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then ofl'ered eridence tending to  show that  Fos tw was not permitted to 
operate any vehicle belonging to the business, eren when he was on du ty ;  
that  Ar thur  Hi l l  had been instructed "not to let anyone take a car off tha t  
lot, not even demonstrating;" that  signs were posted in the office to that  
effect; and that  neither one of the Hills gare  Foster permission to use the 
Chevrolet. I Ie  likewise offered evidence tending to show that  Foster 
surreptitiously obtained the keys and took the Chevrolet from tlie lot 
during the nighttime, after the ofice was closed :ind locked, on the after- 
noon preceding the wreck, without the knowledge, consent, or approral  of 
either Ar thur  or Bobby Hill, in violation of G.S. 20-105 ; and that  Foster 
was on a mission of his own a t  the time of the collision. 

I n  rebuttal, plaintiff offered evidence that  Fo1,ter has a long criminal 
record including various violations of the motor vehicle traffic laws. This 
evidence was excluded as to Bobby Hill. 

While Bobby Hill, a t  the conclusion of the testimony, renewed his 
motion for judgment as in case of involuntary nonsuit, he did not except 
to the  denial of the motion. 

Issues were submitted to and answered by the jury as follows: 
"1. T a s  the plaintiff Otis E. Roberts injured and damaged by the 

negligence of the defendant Henry  K. Foster, Jl., as alleged in the com- 
plaint ? Answer : Yes. 

"2. -\t the time of the alleged injury was the defendant IIcnry N. 
Foster, J r . ,  the agent of the dcfendant Bobby Hill and a?  such arting 
within the scope of his employment ? -1nsn er : No. 

"3. Was the plaintiff Otis E. Roberts injurcd and damaged by the 
~icgligcnce of the defendant Bobby Hill  as alleged ? -\nswcr : Ye.. 

'(4. V h a t  amount, if any, is the plaintiff entitled to recover? 
" ( a )  for  personal in jury  ? -\nswer : $3,000.00 
"(b) for property damagr ? L\nsner : $1,000.C10." 
Cpon the rendition of tlle verdict the plaintiff trrldcred judgmcnt 

thereon. The court declintd to  sign the same and plaintiff excepted. The 
court tlwn cntered judgment : 

('That the verdict rendered by the jury in the abore entitled case a. it  
relates to Robby II i l l  be, and the same is hereby :.et aside and a nevi trial 
ordered as to the said Bobby Hill.  

"That the plaintiff recover j u d p c n t  ngzinst 1he defendant Henry  S. 
Foster, J r .  in thc sum of $4,000 . . ." 

Plaintiff excepted and appealed. 
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BARNHILL, C. J. The plaintiff makes no allegation against the defend- 
ant Elsie Mae Miller. No reference is made to her in the body of the 
complaint. Therefore, her name, appearing in the captions of the sum- 
mons and pleadings as a defendant, is mere surplusage. I t  should be 
stricken so as to keep the record straight. 

While plaintiff alleges that defendant Foster was an employee of Bobby 
Hill, he neither alleged in his complaint nor attempted to prove at  the 
trial that Foster, at  the time of the collision, was then about his master's 
business so as to render the defendants, or either of them, liable under 
the doctrine of respondeat  super ior  for his negligent operation of the 
Chevrolet. 

The plaintiff states in his brief filed in this Court that '(the complaint 
sets forth a cause of action against the defendant Arthur E .  Hill for negli- 
gently entrusting to an incompetent person the care and operation of a 
motor vehicle. The basis of liability of this defendant is XOT predicated 
upon the theory of respondeat  super ior ,  that is, upon the theory that 
Foster was the agent of the defendant, Arthur E. Hill. I t  is based upon 
the negligent act in entrusting the automobile to one whom the defendant 
knows, or by the exercise of ordinary care should have known, would be 
likely to cause injury to others on account of the use of said automobile." 

His counsel made a similar statement in the course of the oral argument 
in this Court. Thus, it appears that neither the pleadings nor the evi- 
dence raises the issue of fact incorporated in the second issue. I t  should 
not have been submitted to the jury. Even so, the answer thereto puts 
at  rest the question of the applicability of G.S. 20-71.1. 

Plaintiff's cause of action, aq set forth in his complaint, is not bot- 
tomed on the master-servant relationship as between Foster and the Hills. 
I t  is bottomed on an entirely different and independent rule of the law 
of negligence. 

Where the owner of an automobile hires or lends it to another, knowing 
that the latter is an incompetent, careless or reckless driver and likely 
to cause injury to  others in its use, the owner is liable for injuries caused 
by the borrower's negligence, on the ground of his personal negligence in 
entrusting the automobile to one who he knows is apt to cause injury to 
another in its use. R o g e n  v. Bo,qen, 220 N.C. 648, 18 S.E. 2d 162. 

When the owner of a motor vehicle lets or loans his autonlobile to a 
person known to him to be an incompetent, careless or reckless driver, he 
does so at his own peril and is liable for any resulting injury or damage 
proximately caused by the negligence of the bailee. B o g e n  v. B o g e n ,  
swpra, and cases cited. 

Under this doctrine, the liability of the owner of a motor vehicle is 
made to rest upon proof of (1) ownership of the automobile, (2 )  the 
incompetency, or habitual carelessness or recklesme~s of the bailee to 
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whom its operation is entruzted to operate it properly and safely, (3)  the 
owner's tilncly knon-ledge of such incompetency, carelessness or reckless- 
ness, and (4)  injury to a third person resulting proxin~ately from the 
negligence, incompetency or recklew~ess of the bailee. B o g e n  u. Bogen,  
supra.  

While the party injured must prore that  the injuries to his person or 
damage to his property proximately resulted from the negligence of the 
bailee-driver, the owner is not held liable under rhe doctrine of imputed 
negligence but for  his independent and wrongful breach of duty in 
entrusting his automobile to  one who he kno~vs or should know is likely to 
cause injury. Bogen V .  Rogcn ,  supra;  T a y l o r  z .  Caudlc ,  210 N.C. 60, 
IS5 S.E. 446: Cook 2: S f e d m a ? ~ ,  210 N.C. 345, IS6 S.E. 317; I I e a f h  1 % .  

K i r k m a n ,  ante ,  p. 303; XcIZro?y c. -1Zofur Lines ,  229 K.C. 509, 50 S.E.  2d 
530. Proof of negligence of tlle bailee-drirer merely furnishes the causal 
connection betv,-ern the primary negligence of the owner and the in jury  
or damage. 

The owner is held liable for his own negligence and not for  the negli- 
gence of his agent or employee. IIence proof thai the employer-employee 
relationqhip existed between the owner and the driver a t  the very time 
the injuries were inflicted is not required. See Aniio. 36 A.L.R. 1148, 
65 A.L.R. 1013, and 100 A.L.R. 023. 

A t  the time plaintiff rested his case there was 11'3t a scintilla of evidence 
tending to show that  Arthur Hi l l  permitted Foster to use the Chevrolet, 
or that  he had any knowledge of Foster's reputation as a reckless driver 
and a frequent riolator of the motor vehicle traffic laws, or that  he is 
liable under the doctrine of respondeat supei ior .  

But  plaintiff earnestly contends that G.S. 20-71.1 is applicable in a 
case bottomed on tlle negligence alleged in the (.omplaint as wcll as in 
cases where plaintiff relies on the doctrine of imputed negligence, ancl 
that  i t  furnishes the n~issing link in his evidence. H e  asserts that  the 
provisions of the Act should be extended to embrace an  admitted agent 
who "had full custody of the lot" and complete control over the automo- 
biles, including the right to permit others to operate them. I n  short, he 
contends that  the statute makes out for him a pr ima  facie showing that  
Foster was operating the Chevrolet a t  the time of the collision "with the 
authority, consent and knowledge of" both of t11~ Hills. 

These arguments advanced by counsel for plaintiff evidence a careful 
study of the Act, G.S. 20-71.1, in an  attempt to g i re  it a sound and logical 
construction which would embrace an  authorized agent within the vord  
"owner" as used in the Act. 

B u t  me find ourselves unable to concur. A carcbful consideration of the 
original Act, ch. 494, S.L. 1951 (of which G.S. 20-11.1 is a codification), 
including its caption, leads us to the conclusion that i t  was designed and 
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intended to apply, and does apply, only in  those cases where the plaintiff 
seeks to hold a n  owner liable for the negligence of a nonowner operator 
under the doctrine of respondeat superior. '(Its purpose is to establish 
a ready means of proving agency in any case where it is charged that  the 
negligence of a nonowner operator causes damage to the property or 
in jury  to the person of another. T r a v i s  v .  Duckworth,  237 N.C. 471, 
75 S.E. 2d 309. I t  does not and was v0.t intended to have a n y  other force 
or effect." Har t ley  v. S m i t h .  239 N.C. 170. (Emphasis added.) This 
language appearing in  the H a d m y  case was used advisedly. We adhere 
to what is there said. 

I t  is not here alleged that  Foster was operating the vehicle "within the 
course and scope of his employment." G.S. 20-71.1. Hence the statute 
has no application to the cause of action alleged or to the facts disclosed 
by this record. The judgment dismissing the action as to Arthur Hil l  
must be affirmed. 

There is neither allegation nor evidence tha t  Bobby Hill  entrusted the 
Chevrolet to Foster. I t  is alleged instead tha t  Arthur Hil l  as agent of 
Bobby Hill  committed the act of negligence relied on by plaintiff. I t  was 
judicially determined in  the court below that  the eridence offered is not 
such as vould require the submission of any issue of negligence as against 
Arthur Hill, and we affirm. That  being true, there mas no negligence on 
the part  of the agent to be imputed to the master or principal. 

Here again. however, the plaintiff seeks to invoke the provisions of 
G.S. 20-71.1. But  the court below set aside the rerdict as against Bobby 
Hill. Fo r  that  reason the question thus raised is not before us for  deci- 
sion. Even so, we may assume that when this cause comes on for rehear- 
ing, the presiding judge will take note of our disposition of the same 
question raised on the appeal as against -1rthur Hill. 

The act of negligence alleged by plaintiff under the doctrine of negli- 
gence relied on by him is primary and persoma1 to the owner. Whether 
it may be committed by proxy is l ikewi~e a question v e  must, for the same 
reason, leave open for decision until it  is properly presented. 

The merits of plaintiff's exception to the order of the court below set- 
ting aside the rerdict as to the defendant Bobb:, Hil l  is the one and only 
question presented for authoritative decision as it relates to him. 011 thib 
question the record is somewhat ambiguous. 

This defendant moved to set aside the verdict for that it "was agninst 
the greater weight of the evidence and t h ~ t  there was not sufficient e ~ i -  
dence to support a verdict against the said defendant Bobby Hill." The 
court, "being of the opinion that the defendant Bobby Hill  was entitled 
to hare  the verdict set aside as a matter of lam and that  the motion should 
be sustained," granted the moiion. The foregoing is set forth in the 
Preliminary recitals contained in the judgment. I n  the body of the 
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adjudication the court set the rerdict aside and ordered a new trial with- 
out stating whether i t  did so as a matter of law or in its discretion. - 

Did the court set the verdict aside for the reason the evidence was 
insufficient or because it was against the greater weight of the evidence? 
I f  the order was based on some error the court conceived it had com- 
mitted during the progress of the trial, what was the er ror?  I n  other 
words, what was the "matter of law" which prompted the court to vacate 
the verdict? On this record we are unable to answer any one of these 
questions with any degree of satisfaction. We shall, therefore, assume 
the court set the verdict aside as a matter of law. 

I n  relation to a motion to set aside a rerdict, there is a very distinct 
and vital difference between the terms "insufficiency of the evidence" and 
"against the greater weight of the evidence." 

"Insufficient evidence" means evidence lacking in sufficient probative 
force to  require its submission to a jury. ThereFore, a motion based on 
the alleged insufficiency of the evidence again raises the identical question 
of lam which was decided on the motion to nonwit .  Having denied a 
motion to dismiss an  action as i n  case of nonsuit, the judge is without 
authority, after verdict, to set the verdict aside, as a matter of law, for 
that  the evidence is insufficient to support a verdict in favor of the plain- 
tiff. X e w b o r n  1 . .  S m i t h ,  200 N.C. 532, 157 S.E. 795; Lee v. Penland ,  
200 N.C. 340, 157 S.E. 31; Price 7). Insurance Co., 200 N.C. 427, 157 
S.E. 132;  B a f s o n  1 . .  Laund1-y C'o., 203 S .C .  560, 163 S.E. 600. 

Motion to dismiss for insufficient evidencc must be disposed of before 
verdict. U r u f o n  7%. Ligh t  Co., 217 N.C. 1, 6 S .E.  2d 822. After verdict 
the judge is limited, on this point, to the exercisrt of his discretion. Ler~  
2.. Penlnnd,  s u p m ;  X e w b o m  2'. ~ Y r n i t l ~ ,  supra. I n  addition, he may set 
aside the rerdict as a matter of law for errors of lam committed during 
thc trial, X e w b o r n  C. ,Ytnitlz, supra,  in which case he should specify in his 
order the error of law vhich  prompts his action. 

Even though there is sufficient evidence to  require its submission to a 
jury, i t  may be that  i n  the opinion of the presiding judge the evidence 
offered by the defendant has greater probatiw force than docs that  
offered by the plaintig-that the rerdict is against the greater weight of 
the evidence-and that  to let the rerdict stand nould work an  injustice. 
H e  is therefore vested with the discretionary authority to  set aside a 
verdict and order a new tr ial  whenever in  his op nion the verdict is con- 
t rary  to the greater weight of the credible testimony. As a motion to set 
aside a verdict for that  it is against the greater weight of the evidence 
requires his appraisal of the testimony, i t  necessarily invokes the exercise 
of his discretion. I t  raises no question of law, and his ruling thereon is 
irreviewable. Anderson t i .  Morr.is, 203 N.C. 577, 166 S.E. 527; Q u e r y  C. 

Insurance Co., 215 N.C. 3 8 6 , l l  S.E. 2d 139;  K i n r /  v. B y r d ,  229 N.C. 177, 
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47 S.E. 2d 856; T17lsf Co. v. Ellen,  163 S .C .  45, 79 S.E. 263; Ri ley  v. 
Stone, 169 N.C. 421, 86 S.E. 348; Goodman v. Goodman, 201 N.C. 808, 
161 S.E. 686; B r i n k  v. Black,  74 K.C. 329. 

"When a Judge presiding a t  a tr ial  below grants or refuses to grant  a 
new trial because of some question of 'law or legal inference' which he 
decides, and either party is dissatisfied with his decision of that  matter 
of law or legal inference, his decision may be appealed from, and we may 
review it. But  when he is of the opinion that, considering the number of 
witnesses, their intelligence, their opportunity of knowing the truth, their 
character, their behavior on the examination, and all the circumstances on 
both sides, the weight of the evidence is clearly on one side, how is it 
practicable that  we can review it, u n l m  we had the same advantages? 
And even if we had, we cannot t ry  facts. 1-cst v. Cooper, 68 N.C. 132 ; 
W a t f s  v. Bell, 71 N.C. 405." B r i n k  71. Rlark., supra; Goodman v. Good- 
man, supra. 

Furthermore, "an exception to an  order setting aside a verdict as a 
matter of law cannot be sustained unless error is shown, because the 
order is presumed to be correct." Godfrey  1'. Coach Co., 200 N.C. 41, 
156 S.E. 139. Since the record fails to disclose with any degree of satis- 
faction upon what matter of law the court below acted, no error is made 
to  appear. 

I f  the court set aside the verdict for the insufficiency of the evidence, it 
was without authority to do so. I f  he considered the verdict against the 
greater weight of the evidence, and for that  reason set it  aside, he was 
exercising his irreviewable discretion however his action may be labeled 
in the motion and judgment. 

As we are unable to determine from this record the exact basis of the 
court's action, we deem it advisable to vacate the verdict as to Bobby Hill  
and remand the cause for a new trial as mas done in Godfrey v. Coach Co., 
supra, and TVafkins v. Grier, 224N.C. 334. 30 S.E. 2d 219, and like cases. 

This disposition of the appeal as against this defendant gives plaintiff 
no just cause to complain. His  action should have been dismissed. Here 
he is still in court and has an  opportunity to ('mend his licks'' if he can 
discover additional evidence. 

F e  call attention to the fact that  n hile rhe court sustained the motion 
of Arthur Hil l  for  judgment of involuntary nonsuit, no formal judgment 
dismissing the action as to him appears of record. 

As to defendant Arthur E.  Hill-affirmed. 
As to defendant Robby Hill-new trial. 
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W. G. 1R'GI.E ASD WIFE. MRS. W. G. INGLE; B. W. FITCH AND WIFE, 
MRS. B. W. FITCH. v. C. C. STU13BINS. 

(Filed 4 June, 1984.) 
1. Deeds 3 10b- 

I n  construing restrictive covenants in a deed, the meaning of each cove- 
nant  must be determined from a consideration of and in relation to the 
other covenants in the instrument, giving each part its effect according to 
the natural meaning of its language. 

I n  construing restrictive covenants, each part  of the contract must be 
given effect if this can be done by fair and reasonable intendment, before 
one clause may be construed as  repugnant to or irleconcilable with another 
clause. 

3. Same- 
Restrictive covenants must be strictly construed against limitation on 

use, and be given effect as  written, without enlargement by implication or 
construction. 

4. Same- 
Mere sale of lots by reference to a recorded map raises no implied cove- 

nant as  to size of lots or against further subdivision. 

5. Same--Resubdivision of lots does not justify disregard of minimum set- 
back lines a s  prescribed i n  restrictive covenant. 

The restrictive covenants running with the l a i d  involved in this suit 
restricted the use of each lot to a single family dwelling, fixed mini- 
mum size of each lot as  to total area and vidth,  and stipulated the mini- 
mum setback lines of 50 feet on the front and 10 feet on the side. Two 
lots facing a street a t  a n  intersection were resubdivided so as  to form three 
lots facing on the other street. The purchaser of the resubdivided lot a t  
the intersection began tllc erection of a dwelling. tlle site of which was 
locatrd nearer than the pi-escribed minimum distance from the street upon 
which the lots originally faced. f Ic ld :  While the restrictive covenants do 
not preclude resubdivision so Ion? a s  tlle covenants a r e  complied with, re- 
snhdirision does not alter the coven:mts as  to tht. original front and side 
lines. and the locatiou of tlefendant's rrsidence nearer than 50 feet to the 
street on which it oripinally fronted violates the corennnts 

6. Injunctions § lb- 
While n mandatory injunction orilrnarily will not iqsue as  n l?reliminary 

order, i t  is the proper remetly in al~posite cases to compel com1)liance with 
a jnilgment in the nature of an execution against 1 prirate person. 

5. Same: needs  8 16&\Vhcrc, defendant deliberately violates restrictive 
covenants, mandatory injunction will lie t o  compel modification of 
building to comply with restrictions. 

I t  appeared that defendnn~ l?urcllased his lot with I;no\vlerlge of the 
existence of reqtrictivr co~enants ,  that  plnintifis so~ight to restrain him 
from erectinq a d~\elling in nllrged violation of the rrqtrictions, but that 
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the temporary order iwued when only the foundations and subflooring had 
been cornl~letetl was not renewed for plaintift's' failure to give bond, and 
that pending the hearing on the merits, defendant completed the dwelling. 
Held: Upon deterinination that the dv elling violated restrictire corenants, 
plaintiffs a re  entitled to a m a n d a t o r ~  injunction compelling defendant to 
remove the structure so that it conform to the corenants, and to prevent 
further construction of any building in T-iolntion of the COT-enants. 

,\FPE.\LS by plaintiffs and  by  defendant f r o m  P a f f o n ,  S .  J., J a n u a r y  
Civil Term 1954, of . I T . ~ c A K c ~ .  

C i d  action to enjoin defendant f rom erecting a d~ve l l ing  house upon a 
certain lot No.  11 i n  "Brookwood, Trollinger Section" i n  Burlington, 
N. C., i n  violation of restrictive covenants, and for  manda tory  injunction 
or  f o r  damages. 

T'pon t r ia l  i n  Superior  Court  the partieq to  this action, waiving a ju ry  
trial,  submitted to the court a n  agreed statement of facts  to which to 
app ly  the lam, and  to enter  judgment i n  accordance therewith, etc. T h e  
facts  agreed a r e  substantially as follows : 

1. D u r i n g  the month  of September 1937 Xrq.  Cora Trollinger sub- 
divided a t ract  of land i n  - l l a m a m e  County, then without and now within 
the  corporate limit3 of the ci ty  of Burl ington,  S. C., into 61  lots and pre- 
pared a plat thereof, which was duly recorded i n  the  office of the register 
of deeds of said county i n  P l a t  Eook 2, a t  page 130, which plat is hereby 
by  reference incorporated herein and made  a par t  and parcel of the agreed 
statement of fact>. Exhibi t  1. ( K o t e :  T h e  subdi~-i'i011 i 3  known aq 
"Brookwood-Trollinger Section.") 

2. O n  7 February ,  1941, Mrs. Cora Trollinger and one W. Bur ton  H a i r  
and his wife, who had become the owners of lot S o .  32 i n  said subdivision. 
made a i d  executed a certain indenture, designated as Exhibi t  2, which 
mas duly recorded i n  office of register of deeds of Alamance County on 
1 4  February ,  1941, i n  Deed Book I 3 3  a t  11. 113-114, the pertinent par t s  of 
which a re  these : 

L( Know al l  men by  these presents, tha t  Cora 11. Trollinger, widow, and 
W. Bur ton  H a i r  and wife, Virginia  D. H a i r ,  hereby covenant and agree 
to and  with all  persons, firms or  corporations, now o ~ v n i n g  or hereafter 
acquiring a n y  property i n  the  area h ~ r e i n a f t e r  described, t h a t  all  of the 
lots shown upon the  m a p  of the property k110~~11 as the  Trollinger Section 
of Brookwood, as  shown by  plat  recorded i n  the  office of the register of 
deeds fo r  Alamance County, N o r t h  Carolina, i n  book of plats #2 a t  page 
130, except lots numbered 4.1 to  46 inclusive, of said subdi7-ision ~ v h i c h  a r e  
covered by  different restrictions mentioned belo~v, a re  hereby subjected to 
the following restrictions as  to  the  u=e thereof, running  wi th  said prop- 
erties by  whomsoever owned, to  w i t :  
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"1. These covenants are to run  with the land artd shall be binding on 
all parties and all persons claiming under them until J a n m r y  1, 1970. 

"2. All lots i n  the tract of land above described shall be known as resi- 
~ lent ia l  lots. N o  structures shall be erected, altered, placed, o r  permitted 
t o  remain on any residential building plot other than  one detached single 
family d~velling not to exceed two and one-half stories i n  height and a 
private garage for not more than three cars and ofher outbuildings inci- 
dental to residential use. 

"3. S o  building shall be located on ally of lots numbered 29 to 34 inclu- 
sive nearer than 60 feet to the front line of said lots, nor nearer than 10 
feet to  any side street l ine ;  and no building, excepl a detached garage or 
other outbuilding located 100 feet or  more from the front  line shall be 
located nearer than 10 feet to any side lot line. 

''4. S o  building on any of the other lots of the said subdivision shall 
be located nearer than  50 feet to the front line, nor nearer than 10 feet 
to any side street l ine;  no building except a d e t a c h d  garage or other out- 
building located 100 feet or  more from the front line shall be located 
nearer than  10 feet to any side lot line. 

" 5 .  N o  residential structure shall be erected or placed on any building 
plot, which plot has an  area of less than 10,000 square feet, nor a width 
of less than  60 feet a t  the front  building set back line. . . . 

"8. N o  dwelling costing less than $4,000 shall be permitted on any  lot 
i n  the tract." 

3. Among the lots sho~vn on said plat there were five lots designated as 
numbers 8, 9, 10, 11 and 12, all fronting on Buero  Street or Vildwood 
Lane,--8 and 9 were adjoining lots on the xes t  side, and 10, 11 and 12 
were adjoining lots on the east side thereof. Lot 0 was on the southwest 
corner and south of the intersection of Dueno Street or Wildwood Lane 
and Pla id  Street. Lot 8 was located south of lot 9. ,4nd lot 10 was on 
the southeast corner of said intersection. and lot 11 adjoined lot 10 on 
the south, and lot 12  adjoined lot 11 on the south. Lot 10 had frontage 
of 100 feet on Uueno Street or Wildwood Lane, and extended easterly 
between parallel lines along the south line of Pla id  Street 250 feet to lot, 
43, and then approximately south with the west lin,? of lot 43. Lot 11 had 
frontage of 70 feet on Rueno Street or Wildmocd Lane, and extended 
easterly to the west line of lot 48. And lot 12  had frontage of 68.1 feet, 
and extended easterly to west lines of lots 41  and 40. 

4. P r io r  to 10 February, 1947, L. 11. and G. 11. Newlin, spelled also 
Newland, acquired lotq 10  and 11 by mesne  conveyance from Mrs. Trol- 
linger, and on 10 February, 1947, purchased lots 8, 9 and 12 from her and 
obtained deeds therefor from her. Each of these deeds contained bp 
reference the restricting coyenants described in paragraph 2 hereinabove. 



X. C.] SPRING TERM, 1954. 385 

5. Thereafter L. 31. and G. X. Sewland subdivided lots 10 and 11 into 
three lots so that  instead of facing on Bueno Street or Wildwood Lane, 
as shown on the original subdivision, they faced on south side of Plaid 
Street, as shown by an  unrecorded diagram and plat hereto attached as 
a part  hereof. The westerly lot has frontage of 90 feet, the center lot 
SO feet, and the easterly lot 80 feet on Plaid Street,-and each extends 
across lots 10 and 11 to the north line of lot 12, as shown on original plat. 

6. On 6 February, 1047 the Kernlands conreyed the center of the three 
lots ~qeferred to in  paragraph 5 to W. If.  Brumble, by warranty deed 
without reference to restrictions; and on 11 Narch,  1947, they, the Yew- 
lands, conveyed the easterly lot to A. G. Solomon. by ~ a r r a n t y  deed con- 
taining the restrictire corenants, and on 5 August, 1947, they, the Xev-  
lands, conveyed the westerly lot to Clydc W. Cable. by warranty deed 



coatailling tlitl building re-trictionh, :jnd on 1 0  September, 1951, C'able 
conveyed i t  to defendant C'. C'. Stnhl~in.,  hy deed colltainiiig iarlle rc4er- 
Pncc t o  hnilding ~ w t r i c t i o n .  

7 .  011 1 2  A \ u g ~ q t .  1947, tlw S ~ u l a l i t l s  coil\ eyed part. of lots S am1 9 to 
plailltiff 13. TI7. Eitcll  a d  ~ i i f e  1,- n a r r a n t y  deed, c o l i t a i n i ~ i ~  the rr3tric- 
t i v ~  covenant>. 

b. O n  31 October, IN!), tlie l~l;rintiff> T n i .  G. Ing le  and wife ol)tained 
mc\rre conTeyailce said lot 19. T h e  clecti to t l lwl  contained no rcfer- 

cilce to  rc-trictions. T h e y  h a r e  crcctctl oil tliih lot 12 a residence building, 
seventy-five (75)  feet f rom t l~e i i*  ~ r o l r e r t y  line on Bueno Street  or TTild- 
wood Lalie. 

9 .  -!a f o  Il1rl7tl~tlqs 011 ],of\ 8, 9, 70 c c ~ d  11 .  
1 I l l a t  twfo~*c  tlie l~ la in t i f f  l n g l e  p u r c h a m l  11ih lot, a, above stated. a 

rrside11c~, f ront ing on P l a i d  Street  and lesh tliail 5 0  feet f rom Buclio 
S t l w t .  o r  \Vild-\vood Lane, liad becln built  upoli w por t io i~  of lot 9. I t  is 
owned and occupied by  one Hallsey. 

-11-0 pr ior  to tlie date  plaintiff J n g l ~  acquired lot KO. 12, a r r s i d e n c ~  
liad lwcn c o n ~ t r u c t e d  on those par t -  of lots 1 0  a i d  11, i d e r r e d  to as the 
Brumble i111tl Solomon lots, (see paragraph  6 hereinabove), but  the-e resi- 
t l encc~  a r e  not nearer  t h a n  50 feet to B u r n o  Street  o r  Wildwood Lanc. 
They  f ron t  on, and  a r e  35 feet f r o m  Plait1 Street.  

A\lid "upon lot -13 W. H. Moser has constructed a residewe w h i c l ~  doe. 
I I O ~  bet back on Central  Avenue." ( N o t e  : Refer r ing  to the original plat 
-lot 48 front* on E. Willon-brook Drive, and not on ('entral ~ l r e n n e . )  

10. ,\lso lots 1 7  and  18, as  shonli  on original plat  and subdivision 
facing on Hneno Street  or Wildwood Lane, and  ots 3 3  and 34, facing 
Eas t  Villon.brook Drive, have been subsequently re-subdivided so t h a t  
the w a r  portions of said lots have been fornied into another  lot facing 011 

('ciitral Alveiiue. ( N o t e :  T h e  n o r t h  lines of lots 1 7  and  34 as  originally 
.lio\\n r u n  with south line of Cent ra l  ,\renue.) , h ( l  i t  is agreed that  this  
re-snbdivision of these lots was done and  made  a f t w  Mrs.  Trol l inger  ha(\  
wltl the  lots now owned by the part ies  hereto. 

11. Exclu- iw of lots 1 0  and  11, there a r e  nine vacant  loth facing on 
l lncno Street  o r  TTild~vood Zane, a l ~ d  tueiity-four i n  the xholc  -111)- 
cli~icion. 

12.  S u b ~ e q u t m t  to tlie erection of ;i rebidence hy plaintiff W. G. Irigle 
oil lot 12, the defeiltlaiit erected a (In c~llinp house oil a portion of lot I1 
located 30.5 feet froiir n u e n o  Street  or TTildwood Lancl; t h a t  heforca de- 
feiitlant erected the hou-c, h r  applied on  9 April,  1052, aiid o h t a i n ~ d  fro111 
the city of Burl ington,  a b l ~ i l d i n g  permit,  subject to  thi- stateincnt cJn- 
(lor-cd by  the Ci ty  Buil(1ing Inspector, oil the back of the appl icat ion:  
" P c r i ~ ~ i t  4276 is isslietl on thc condition t h a t  i t  i ~ i u ~ t  meet the rcqnire- 
l i i e n t ~  of tlie Zoniiig O r d i n a n c ~ ,  of the ci ty  . . . aild the restriction. and 
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covenants on file for  the Brookmood-Trollinger Section subdivision as 
recorded in  P la t  Book 2, page 130 and Deed Book 133 a t  pages 113-114. 
dated September 193i." That  a t  the time of the issuance of the building 
permit "said lot, as re-subdivided faced on Plaid Street and the Building 
Inspector concluded that  the placing of the house 50 feet from Plaid 
Street was a conlpliance with the regulations of the original restriction, 
as shown by the permit," which is made a par t  and parcel of the agreed 
statement. And the dwelling constructed on the front  portion of lot 11. 
according to the original plot of said subdivision, is located 112 feet f r o u ~  
Plaid Street. The  size of the house is 32 x 26 feet. I t  is a modern house 
costing more than $6,000; and is so framed as to permit the cutting of a 
door into the side of the dwelling nearest to Bueno Street. 

13. That  a t  the time this action was instituted, 10 Nay,  1952, an order 
x a s  issued to defendant to show cause a meek later why he should not be 
enjoined from constructilig this dn-elling on lot 11 of the original wb- 
dirision. On that  date the dwelling had been completed only to the extent 
of the foundation and sub-flooring; that  defendant continued to construct 
the dwelling; that  on return day the court signed a temporary order of 
injunction for one week; and defendant complied therewith. T h e n  the 
matter came on for later hearing upon application of plaintiff for a 
longer injunction, the court denied the jnjunction because plaintiffs were 
unable to furnish bond, but provided that  the denial should be without 
prejudice to either party. After this order mas entered, defendant con- 
tinued the construction of iaid dwelling on lot 11, and conlpletecl the same 
p n d i n g  this action. After doing so, and pending this action, defendant 
commenced to erect a structure 40 x 28 feei upon lot 10 of the original 
subdivision, 31 feet and 4 inches from the front line of lot 10 on Caeno 
Street, and 50 feet from Plaid Street-completing the erection of fouada- 
tion and foundation wall. Defendant discontinued the construction up011 
the issuance of a warrant  pertaining thereto issued on basis of violation 
of the building code of the city of Burlington, and permit for construction 
of building on lot 10 has been vacated by the city. 

14. That  plaintiff Ingle and plaintiff Fitch each lives in houqes on 
their lots, and defendant lives on the oppoqite corner in the same srction 
of the town. 

TTThen the cause came on for hearing upon the agreed facts. the court 
bring of opinion (1 )  that  the restrictive corcnants referred to are and 
were in full force a i d  effect a t  the time of the institution of thi. action. 
( 2 )  and that  defendant has violated thc restrictire covenant mentioned 
in paragraph four of the agreed ctaternent of facts by placing hui ld inp  
l e v  than 50 feet from the front line of his lot.., ( 3 )  and that  plaintiff. 
have a right to maintain thip action for a breach of said restrictire core- 
nant. 14) and that  plaintiffs are not entitled to relief by means of a 
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mandatory injunction, but are entitled to have damages, if any they have 
-ustained, fixed by a jury, and tha t  the cause should he returned to the 
trial docket of Alan~ance County for that purpose, entered judgment in 
accordance therewith. 

To the signing and entering of tlie judgment ( a )  defendant excepts 
(Defendant's exception # I ) ,  and plaintiffs also except in so f a r  as the 
judgment fails to grant  injunctire relief in regard to lot 11 (Plaintiffs' 
Exception #I), and lot 10 (Plaintiffs' Exception #5) as prayed for in the 
complaint. Both parties appeal to S u p w n e  Court and assign error. 

11'. R. T)alton,  JT., f o r  p l a i n f i f s .  
Il'hos. ('. Ccrrter and  C larence  R o s s  for t lc fenda/ t t .  

s o ,  J. The sole question presented by t l ~ c  appeal of defendant, 
as stated in brief of attorneys filed in this Court i or him, is whether or 
not the construction of the residence building on the lot in question nearer 
than fifty foet to  Rueno Street or TITilclwood L a m - a  fact agreed,-is in 
violation of the restrictive covenants h ~ r e  involved. The trial court ruled 
that i t  Tvah violation of paragraph four. And this Court now approves. 

Thc subject of restrictive corenalits has been rccently considered and 
treated by this Court in opinion by john so^^, ,I., ill the case of Cal lahan  
1 % .  A r e t u o n ,  239 X.C. 619, SO S.E. 2d 619. There the restrictive cove- 
nants are almost parallel in purpose and phraseology to those in the 
instant case. And they were considered in respect to a proposed plan for 
partial re-subdividing of four lots into smaller units. 

I t  is there said (omitting citations), that  "Tlw applicable rules of 
interpretation require that  the meaning of the contract be gathered froin 
3 study and a consideration of all the coveuants ccmtained in the instrn- 
merit and not from detached portions . . . It is necehsary that  ererp 
essential part  of the contract be considered,-each in its proper relation 
to the others,-in order to determine the meaning of each par t  as well 
as of the whole, and each part must be given effect according to  tht' 
natural meaning of the word.; uacd . . . -\nother fundamental rule of con- 
struction applicable here requires that  each part  of the contract must ht. 
given effect, if that can be done by fa i r  and reasonable intendment, before 
one clause may be con.truec1 as repugnallt to or irreconcilable with an- 
other clause . . . F u r t l ~ c r ,  it  is to noted that we adhere to the rule 
that since these restrictive servitudes are in derogation of the free and 
unfettered use of land, covenants and agreements imposing them are to be 
strictly construed against limitations on use . . . Therefore, restrictire 
covenants clearly expressed may not be enlarged by implication or ex- 
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tended by construction. They must be giren effect and enforced as writ- 
ten . . . Moreover, the rule is that  the mere sale of lots by reference to 
a recorded map raises no implied covenant as to size or against further 
.ubtliri.ion . . ." For  rule as to interpretation, see also h ' f ~ p h e n s  r .  Lisli, 
crnte, 2S9. 

I n  the light of t h e  rules of interpretation, we turn to the corenants 
now in hand. and p a r a l l ~ l  the reasoning and decision reached in  the 
Cnllnltnrl CCITP. 

Tlic covenants that control decision here are contained in paragraphs 
2, 4. 5 and ' of the restrictive covenant!. 

Paragraph 2 designates the lots as residential lots, and restricts the use 
of the property to residential purposes, and provides that  not more than 
one detached single family dwelling shall be placed on any residential 
building plot. 

Paragraph 4 establishes the minimum building set back lines, both 
front and sick. And this means the front and side as each existed a t  the 
time the covenant was made. See R h i n e h a r t  v. Le i t ch ,  107 Conn. 400, 
140 A. 7 6 3 ;  T e a r  v. Xoscon i ,  239 Mich. 212, 214 N.TTT. 123. 

Paragraph 5 fixes the minimum size of the building plot. The mini- 
nlurn requirements as to size are governed by two prescribed standards, 
one as to nidth,  the other as to total area. The minimum width is 60 
feet at the front building set back line. -2nd the minimum area is 10,000 
square feet. Therefore a lot 90 feet wide and 170 feet deep, the dimen- 
sions of the westerly lot of the re-subdivision of lots 10 and 11, exceeds 
the minimum standard so fixed as to width and size. Bu t  the area of the 
part3 of wid  westerly lot within the lines of lots 10 and 11 respectively 
fai l  to meet the minimum standard of 10,000 feet so fixed. Hence, while 
the area of the westerly lot is adequate for a single family dwelling unit, 
i t  is not sufficient for two, and the erection of two-family dwelling units 
thereon would be and is i n  violation of the restrictive covenant in this 
respect. 

Moreorer, i t  is noted that  the three lots into which lots 10 and 11, as 
shown on the original map, were subdivided each contains areas largely 
in excess of 10,000 square feet. and none of them is less than the minimum 
width. Therefore, as held in the Cnllahan v. A ~ e n s o n  case, the covenant 
fixing minimum standards as to  width and area authorizes re-subdivision 
of the original lots 10 and 11 as made by the Newlands. 

Nevertheless there is nothing in the covenants that  authorizes the 
change of original front line in respect to requirements as to building 
set back distances. Indeed, i n  T e a r  I?. Mosconi ,  supra,  the Supreme Court 
of Michigan, i n  opinion by Clark, J., said:  "A builder may not treat the 
side line of the lot as a front line, and by so doing avoid the restrictions." 
Hence in case in hand, any building erected on the westerly lot of the re- 
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subdivision is required to be located not nearer than 50 feet to such orig- 
inal front line, that  is the east line of Bueno Street or Wild~vootl Lane. 
or  not nearer than 10 feet to the side street line-Plaid Street. &\lid it 
L~eing admitted that  the building proposed to be erected, and ercded 
pending this action, is located 30.5 feet from Rueno Street or Tildwood 
Lane, such location of the building is in violation of the covemilt fixing 
the set back buildii~g line. Therefore, the ruling of the trial c01l.t ;o 
holding is correct, and is hereby affirmed. 

This appeal of plaintiffs challenges the correctness of the ruling of the 
trial court in denying to them relief by mandatory injunction. The ronrt 
having found that defendant has violated the restrictive coreiiant a- to 
building set back line i n  the construction of a clwell~ng house ~ i t l i i l l  fifty 
feet of Rueno Street or Wildwood Lane, as appears on defendant7- appeal, 
this Court, after considering the equities iiivolved in the light of state- 
ment of agreed facts, is constrained to hold that  tlle denial of rc.li14 by 
mandatory injunction is error. 

"A mandatory injunction requires tlle party enjoined to do ,I  mit ti^ e 
act, and since this may require him to destroy or to remove certain prop- 
erty, which upon a final hearing he may be found to  have the right to 
retain, i t  is not so frequently uced as a temporary or prel in~inary o r d ~ r .  
As a rule such an  order will not be made as a preliminary injul:ction, 
except where the in jury  is immediate, pressing, irreparable anti vlearlp 
established, or the party has done a particular act in order to  c ~ a t l e  an 
injunction which he k n e ~ ~  haq been or would be issued. As a fiual tlcc.rec, 
in the case i t  \\-ould be issued as a writ to compel compliance in thc iieture 
of an  execution. The mandatory injunction is tlistinguishd front a 
?nunclamus, i n  that  the forincr is an equitable remcdy operating u lmi  a 
private person, 11-hile the latter is a legal writ to compel the performance 
of an official duty." NcIntosh's N. C. P. & P. in ~Ciiril Caqeq, Scc. $51, 
1). 972;  also C l i n n d  c. L a m b e f h ,  23-1 S . C .  410, 67 S.E.  2d 452: -ct :rlw 
I?. R. 2'. R. R., 237 K.C. 88, 74 S.E. 2d 430. 

s l r ~  .tatc- I n  I1 American Jurisprudence 612, we find this comprehen ' 

itlent of pertinent case lam: "Mandatory injunctio,i has been f r e q ~ ~ c n t l y  
granted to compel the removal of a building or a p u t  thereof nliich has 
lwei1 crccted in violation of some restrictive coveliant as to the nqc of 
land. The isquanee of a mandatory iii.junction to compel the remoral of 
a building erected in violation of a restrictive covenant depends upon the 
equities between the parties. The most frequent use of ~nandatory  irijunc- 
tion as a remedy for the violation of real property rwtrictions bas been to 
effect the removal of some erection which encroache; orer  a building line. 
Unless the in jury  is so slight as to be within the maxim 'de minimis,' 
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R E E ~ E  v. P r ~ n ~ r o s ~ ~ ,  Isc.  

mandatory injunction will issue to compel removal of encroachments. I n  
the case of one who deliberately violates a building restriction, a manda- 
t o r ~  injunction to compel the modificarion of his building so as to comply 
vitii the restrictions cannot be avoided on the theory that  the loss caused 
by i t  \rill be disproportionate to  the good accomplished." See Annota- 
tion.: 57 A.L.R. 336; 23 A.L.R. 2d 52'7. 

- i p p l ~ i n g  these plinciples to facts of case in hand, the defendant ac- 
quired the property with notice of the restrictions imposed upon lots 10 
and 11 as originally platted. H i s  attention was directed to these restric- 
tions xhen he applied to the city for a building permit, and such permit 
mas granted >ubject to the restrictive covenants. When he began the erec- 
tion of bnilcling, plaintiffs sought in this action to enjoin him from pro- 
ceeding. The court granted a temporary injunction which he obeyed. 
But when the plaintiffs could not furnish the bond required as condition 
for cont inuan~e of the injunction, defendant proceeded to take his chances 
as to the effect of his conduct upon plaintiffs' rights. Speaking to a like 
factual situation the Slassachusetts Supreme Judicial Court i n  Sterling 
Realty Co. z.. Tredcnnick, 1 6 2  A.L.R. 1005, 64 N.E. 2d 921, declared: 
"Upon similar facts i t  has been the practice of the courts to grant a 
mandator? injunction." While this statement of the principle is not 
binding on this Court, i t  is here appropriate, and is most persuasive. 
Hence, this Court holds that  plaintiffs are entitled to mandatory injunc- 
tion to require defendant to remove the building so that  it shall not be 
nearer than fifty feet to Bueno Street or Wildwood Lane. Moreover, 
mandatory injunction is appropriate to  prevent further construction of 
the building, foundation for which i t  appears has been laid by defendant. 

Therefore. on plaintiffs' appeal the case will be remanded for further 
proceedings in accordance with this opinion, and as to justice appertains 
and the law directs. 

On defendant's appeal-Affirmed. 
On plaintiffs' appeal-Error and remanded. 

ELIZABETH B. R E E S E  v. PIEDMONT, INC. 

(Filed 4 June, 1064.) 
1. Negligence 9 4f- 

The owner of a building renting a floor thereof to a private hospital is 
under duty to exercise ordinary care to keep the restroom on the floor in a 
reasonably safe condition for the use of the doctors' patients, and to warn 
them of hidden perils or unsafe conditions in entering or leaving the rest- 
room which are known to the lessor or ascertainable by it by reasonable 
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inspection and supervision, but the lessor is not a n  insurer of the safety 
of such patients, and the mere fact that a patient falls in  the restrooin to 
her injury raises no inference of negligence. 

2. Same- 
The owner of a building is under no duty to warn invitees of a d;wger 

which is obvious to any person of ordinary intelligrbnce using his fncultics 
in a n  ordinary manner. 

3. Same- 
The construction of a floor in a restroom on two levels, with a step from 

one level to the other, is not negligence unless, because of the character, 
location, or surroundinq conditions, a reasonably pr  dent person nonld not 
be likely to expect the step or see it. 

4. Same--Evidence held insufficient t o  shorn negligence on par t  of lessor in 
maintenance of restroom. 

The evidence considered in the light most favorable to the plaintiff 
tended to show that  she was n patient of a private hospital which rented a 
floor of the bnildinq from defendant, that the restroom maintainetl on the 
floor was about 14 feet long, that  three feet and eight inches from the 
entrance door there was a step seven and three-qnarter inches high to the 
back of the room where the toilets were located, that there ~v\.as a rubber 
mat on the lower level extending from about two inches in front of the 
step-up to about four inches from the entrance door, that  a t  the back there 
was a small window with translucent glass, that  tlwre was a light burning 
in the rear of the room but that  the bulb in the fixture over the step was 
not burning, and no bulb was in the fixture on the right wall near the 
washbasin, and that  plaintiff was helped to the toilet by a nurse, but in 
returning to the door some 10 or 13 minutes later, failed to see the step- 
down and fell to her injury. ITeld: Defendant's motion to nonsuit was 
properly a l low~d,  since defendant was not under legal duty to prevent 
persons inattentive to their own safety from hurting themselres, and the 
evidence discloses that  plaintiff must have become aware of the step on 
her trip to the toilet, and that  there was enough light to which plaintiff's 
eyes must have become adjusted for her to have ~ e e n  the step-down had 
she exercised due care for her own safety. 

5. Sppcal  and E r r o r  § 39e- 
Where i t  is determined on motion to nonsuit that  the plaintiff's evidence. 

taken as  true, is insufficient to be submitted to the jury, the exclusion of 
corroborative evidence cannot be prejudicial. 

6. Same- 
Where i t  is determined that the light burning in lessor's rest room a t  the 

time of the injury was sufficient for plaintiff invitee to have seen the step- 
down had she loolted. the exchision of evidence bearing on the regularity of 
inspection and nlaintenance of other lights in the restroom cannot be preju- 
dicial. 

7. Same-- 
Since the maintenance of a rest room with tn-o floor levels and a. step 

between the levels is not negligence unless the location and conditions are  
such that a reasonably prudent person would not b ~ '  likely to expect a step 
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or see it, where the el-idence discloses that there was sufficient light in 
the rest room to hare enabled the plaintiff to see the step-down had she 
looked, the evidence does not disclose that the rest room presented a dan- 
gerous condition, and therefore evidence tending to show that lessor had 
knowledge of the condition of the rest room prior to the injury is properly 
excluded. 

LIPPEAL by plaintiff from Slznvp, flpecial J u d g e ,  September Civil Term 
1953 of GUILBORD-Greensboro Division. 

Civil action for damages for personal injuries sustained in a fall in a 
ladies' rest room in a building owned and operated by defendant. 

The plaintiff's evidence tends to show the following facts : About 9 :30 
a. m. on 26 September 1951 the plaintiff, Mrs. Elizabeth B. Reese, for 
the purpose of having X-ray pictures made, went to the offices of Dr.  E. T.  
Walker on the second floor of a building owned and operated by the de- 
fendant, Piedmont, Inc. The bailding has four stories; on the first floor 
are a drug store, barber shop, stairway and elevators; the second floor is 
devoted to office space, and the two upper stories are used by a private 
hospital. The plaintiff is a 50 pear old woman. She was accompanied 
by Mrs. F rank  Gartland. The plaintiff put on an  examining gown, and 
was giren a barium enema. .Ifter the X-ray  picture was made, Dr.  
Walker told her to go to the ladies' rest room across the hall to evacuate 
the enema, and to return to his office for an  X-ray picture after the 
evacuation. 

This rest room is maintained by the defendant for the use of the second 
floor tenants of the defendant and their patients. The rest room is about 
6 feet, 3 inches wide, and about 14  feet, 2 inches long. The floor of this 
rest room is on two different levels. 3 feet, 8 inches from the entrance 
door into the room is a step 734 inches high to a higher floor level, which 
extends 10 feet, 6 inches to the back of the room. There is a wash basin 
on the right-hand wall on the higher level, and there are two toilets, 
enclosed in stalls, on the higher level a t  the back of the room. To the 
right over the right-hand toilet is a window approximately 12yz inches 
wide by 54 inches high, with a dark ripple glass, non-transparent. A 
portion of the building obstructs the light coming in the ~vindow. Both 
floor levels are covered with black and white tile. The walls of this room 
have white rectangular tiling. There was a black rubber mat on the floor 
on the lolver level of the room about 2 inches in  front of the step-up, and 
about 4 inches from the entrance to the room. This mat covered most of 
the area of the loww level. Plaintiff noticed this mat x h e a  she ]vent in 
the rest room. The riser of the step is marble. 

There mere three light fixtures in the rest room-one overhead a t  the - 
rear of the room above the toilet stalls, one overhead above the step, and 
one on the right d l  near the wash basin. During the time plaintiff was 
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in the rest roorn, the light in the rear of the room .ras burning; the fix- 
turc over the step contained a bulb, but it was not burning, and the fixture 
on the side mall had no light bulb. The room was dimly lighted by the 
window and the burning light in the war.  

I'1:iintiff opeiml the door and went into this rest room. She had not 
been in it before. She te.tilicd: "When I w vent into this rooin, I did not 
ol~serre that  the floor of the rest room lvas on two different levels. I 
e~it lcl i t ly inust ha re  stepped up after entering the r,?st room to get to the 
higher level, but I did i t  mieonsciouily, and went o the toilet. . . . - i t  
the time that  I went into this rest room and proceeded to the toilrt, I did 
not notice the height of the step on the higher l e ~ e l ,  and I did not notice 
lieu f a r  tllc distance of the step was from the door." 

A\ftcr itaying in a toilet stall 10  or 15  minutes plaintifl prepared to 
l c a ~  e. She was neither dizzy nor nauseated. She opened the toilet door, 
and looking straight ahead a t  the door to the rest room she started walking 
to leave the room. The floor looked to her like i t  was on the same level. 
r 7 1 here was no sign in the room telling of the step-do~rn. Plaintiff testi- 
fied: "I was looking straight a t  the door as I wa3 walking out. As I 
started to walk towards the exit door to go out of thil; rest room, naturally, 
1 glanced a t  the door and looked straight a t  the dooi.. I looked down and 
I looked a t  the door, and was walking towards the d3or, and the light was 
so poor that  I couldn't see very well. and I walked off and fell. I did not 
c~bserve any change in the l e d  of thc floor as I was Leaving. I t  all looked 
the same." I n  the fall plaintiff's hip x a s  broken, and she ~uf l ' e~ed  other 
injuries. 

N o  wax. water, oil, trash or debris were on the floor. A dull light came 
throngh the window. On cross-examination plaintiff said: '(I didn't see 
any defect in the floor of any kind. I didn't see ally holes. I didn't see 
anything nrong with the top of that riier." 

Plaintiff'. husband was notified of his mife'i fall, and r e n t  to Dr. 
Walker's office. While there he went in the rest roorn. On  cross-esamina- 
tion he testified: "The glass in that  windo~v appeared to be this kind of 
glnss that  is translucent that  is used in bathrooni w i d o w s  very frequently, 
ves sir. I t  appeared to be ordinary rest room ~ i n d o m  glass. I t  inay hare  
heen painted. I am not poqitive. I t  appeared to be sort of glazed glass. 
I n  other wordq, yo11 couldn't see through it. I t  wos kind of designed to 
lct light through, but not be able to see through." 

JZr.;. F rank  Gartland entered the rest room inmediately before the 
plaintiff did. Her  tectiniony tended to show that  conditions in  the rest 
room n r re  as deqcribed by plaintiff. ,Il'ter using thr  toilet she ctarted out, 
and a t  the step-down "walked off into space" and fell. 

The  day plaintiff fell ~ r a s  a bright, sunny day. 
We deem it unneccecarv to state the defendant's evidence. 



N. C.] S P R I N G  TERM,  1954. 395 

From judgment of nonsuit entered a t  the close of all the eridence, the 
plaintiff appeals, assigning error. 

Falk ,  ( ' a ,  ru fhers  d R o f h  for P l a i n t i f ,  Appel lant .  
Jordan LC. W r i g h t  and P e r r y  C .  Henson for Defendant ,  Appellee. 

PARICER, J .  The mere fact that  plaintiff fell and suffered injuries in 
leaving the rest room when she stepped from the higher to  the lower lerel 
of the floor of the rest room raises no inference of negligence against the 
defendant. Pnnel ty  v. Jewelers, 230 S . C .  694, 55 S.E. 2d 493; Harr i s  2,. 

hfontgomery W a r d  (e. Co., 230 X.C. -185, 53 S.E. 2d 536; F o x  v. T e n  Co., 
209 K.C. 115, 182 S.E. 662; P a d c ~ r  v. T e n  Co., 201 N.C. 691, 161 S.E. 
209; Rozcden v. Kress ,  198 N.C. 559. 152 S.E. 685. 

The defendant was not an iiiwrer of her safety while using the rest 
room. Barnr,c 1 % .  A o t t l  Corp.,  2.39 K.C. 730, 51 S.E. 2d 180; Bozrden v. 
Xress ,  s u p ( ( ;  Rolzannon z'. Store\ Co., 197 N.C. 755, 150 S.E. 356. 

I t  was the legal duty of the clefe~ldant to exercise ordinary care to keep 
the reqt room in a reasonably safe conclition for the use of the doctors' 
patients entering or l e a h g  tho rest room, and to warn them of hidden 
perilq or unsafe conditions in entering or leaving, known to it, or ascer- 
tainable b r  it through reasonable inspection and super~is ion .  F a n e l t ! ~  
v. .Tew~7erc, s u p r a ;  I l ~ 7 ~ m 1 o r i ~ h l  I . .  ' l ' i~e~ i l res ,  Inc., 228 N.C. 325, 45 S.E. 
2d 3711. 

T e  said in Benton  2%. Building Co., 822 S . C .  809, 28 S.E. 2d 491 : "Any 
danger incitlent to the difierence in the lerels of the two floors necessitat- 
ing the step down being obvious to one ~ 1 1 0  looked, there was no duty rest- 
ing upon the defendants to g i w  notice thercof. The law imposes no duty 
upon one to give notice of a d a n g e r o ~ ~  conclition to another who has eyes 
to see and an ~mobstructed view of such condition, but fails to take time 
to see wch  danger. Generally, in the abqence of some unusual condition, 
the eiii1~loyi~~ent of a step by the owner of a building because of a differ- 
ence betv-een l e d c  is not a violation of any duty to invitees. T h e r e  a 
condition of  remises ic: obvious to any ordinarily intelligent person, 
general1 tliere is no duty on the part of the owner of the premises to 
nrarn of thttt condition. A'ferm I*. I I ighland ITotel Co., 307 Nass., 90, 
29 S .E.  ?(I 2 1 .  There is no duty resting on the defendant to warn the 
plaintif?' of a dangerous condition provided the dangerous condition is 
obvion.. 1Iu71, rivn 2.. Eastern 13. 5'. Lines, 307 Nass., 609, 29 S . E .  (2d),  
919." 

"Difftlc.11r floor levels in private and public buildings, connected by 
steps, are ~o ccnnmon that the possibility of their presence is anticipated 
by prudciit 1)ersonq. The construction is not negligent unless. by its char- 
acter, location or surro~ulding conditions, a reasonably prudent person 
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I\ ould not be likely to expect a step or see it." Gccl.rt t z3. TI'. S. B u t t ~ r f i e l d  
7'heatres, lnc . ,  261 Xicli. 261, 226 N.W. 57. T o  the same effect see Boyle  
2%. I 'TcI~L'~cs,  262 Mich., 629, 2-17 S.K. 763; DicXson 1. .  Enzporizrrir X e r -  
cn~tfilcl ('0.. Inc.,  193 Minn. 629, 259 0.W. 375; C ' e a ~  y u. J l e y ~ r  Bros., 
114 N .  J .  Law 120, 176 -1. 187;  I T d d o ~  v. Snellcnblrrg, 283 P a .  333, 143 
-1. S ; Jltrfson v. l ' i p  T o p  Groce?.!] Co., 151 Fla.  247, 8 So. 2d 366. 

Plaintifi's counsel candidly state in their brief: "This Court ha. fre- 
quently 11(!ld that  the mere existence of a step in a public place i- not 
eridence of negligence." Ho~rever ,  plaintiff contends the real significance 
of lier case lies in the conjunction of all the fact? and circunl-tance. 
tending to d i o ~ r  negligence on defendant's part. I'laintiff argucq : ( I )  
r 7 1 he step d o ~ r n  was unespected ; (2 )  the floor and 71 alls on both levels were 
uniformly of the same color and materials; ( 3 )  the rubber mat J id  not 
corc2r the entire lower level, and did not indicate a step; (4)  the upright 
part of the inarble r i ~ i n g  of the step did not connote 1 step ; (5 )  there were 
no warning signs; (6 )  the room was inadequately 1 ghted. 

Tlie plaintiff contends uniformity in colors and materials on two differ- 
ent levels has a canlouflaging effect, and cites in support of her position 
-111ilfo1d 2.. IIotel Co., 213 N.C. 603, 197 S.E. 169.  T o u h y  z.. Owl Drug  
Co.  (Cal.), 44 P. 2d 405 and Crozise v. S f a c y - T r e ~  t Co. (X.J.), 164 A. 
204. 

The fact3 in the Jfzilford case are completely different. The plaintiif' 
came out of a brilliantly lighted room into a dimly lighted basement. I n  
that  case the defendant's negligence was admitted. Here i t  is denied. I n  
reference to plaintiff's contention, h'enwell, i., in the opinion said in sub- 
stance, flat sl~rfitces, under lighting conditions, may present an appearance 
of continuity. 

The Z'ozrhy case was decided by a district cour-  of appeals. I11 the 
1/'01~1~y case and in the Crousc cnae there mas uniformity of materials and 
colors on the different floor lercli. I n  the instant C: se plaintiff's eridence 
shows there was a large black rubber mat corering most of the floor of 
tlic lower level, and there was blacli and white tilillg on the upper level. 
Uniformity of colors was not present as in the ?'ouh?~ and C ? ~ u . s c  cnsfs .  

There were three light fixtures in the room and a windon- at the back. 
Plaintiff fell i n  the morning. Accordiilg to her evidence i t  Iraq a bright. 
sunny day and some daylight came through the wiildo~i~. The iiglit over 
the toilet stalls was burning. The light over the step was not, thougll 
there -\\-as a light bulb in tlle socket. There is no eridence a. to  i: hether 
this liglit was turned on or off, or ~ rhe lhe r  it had turned out. I f  it  had 
l~nrned out, there i.; no e\~idcnce, as to nlien it did other than the testi- 
mony of Mrs. Gartland that  .he was in thc r e ~ t  room imnlediately before 
plaintiff fell, and thi. light was not burning. Th.  light fixture on the 
wall near the vash  ba>in had no light h l h ,  bnt there i q  no e r i d r n c ~  as to 
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h o i ~  long this condition existed. Plaintiff's evidence shows the rest roonl 
waq for the use of the doctors on the second floor and their patients. I t  
is common knowledge that  light bulbs burn out ~lllexpectedly and fre- 
quently. There is no evidence that defendant caused the fixture near the 
wash basin to have no light bulb, or the condition that  the light bulb over 
the step was not lighted. Upon plaintiff's evidence the defendant cannot 
be charged with express or implied notice of such condition. Pratt v. Tech 
Po., 218 N.C. 732, 12  S.E. 2d 2 4 2 ;  Reris 1 . .  01.7, 234 S . C .  158, 66 S.E. 
2d 652. 

Plaintiff entered the rest room in the n~orning.  S o  wax, u-ater, oil, 
trash or debris werc on the floor. Tliere were no defects in the top of the 
step or i n  the floor. On the lon-er floor level was a large black rubber 
mat covering a large part  of the area, about 4 inches from the entrance 
and extending to within about 2 inches of the step. The riser waq of 
marble. The upper level had black and wliite tiling. 3 feet, 8 inches 
from the entrance door was a step 73/2 inches high. The conclusion is 
unescapable that  she mas aware of the step. and stepped up to  the higher 
floor level, for if she had not, she would have fallen or stumbled over the 
step going in. The ctep was obvious. She had eyes to see. Her  safe 
passage from the entrance of the rest room to the toilet is an indubitable 
fact. I n  leaving she testified she looked down, and the light was SO poor 
she couldn't see very well, and did not observe any change in  the floor 
level. She  looked a t  the door, walked on, and fell a t  the step-down to thc 
lo~ver level. The situation contained no element of a t rap  or hidden peril. 
Plaintiff had been in this dimly lighted, as she contends, rest room for 10 
or 15  minutes. H e r  eyes had b e ~ n  adjusted to the light there. The  facts 
speak louder than the words of the witness that  there was enough light 
for her to see the step-down, if she had looked, for there was light enough 
for her to see and qtep up 7" inches to the higher floor level in entering. 
The defendant is not under a legal duty to prerent persons inattentive to 
their safety from hnrting themselves. Considering the evidence most 
 fa^-orably for the plaintiff, we think the defendant was not negligent on 
the eridence before u-. This does not conflict with Drunzzc, ighf c. Then- 
tres ,  Inc., supra, rellzd upon by plaintiff, because in that  case the Court 
said:  ((There were no floor lights or seat lights in the aisle or on the steps. 
,It least none were lighted." 

The fact that Dr. Walker's nurse testified for the defendant that  she 
assisted plaintiff into the rest room and back to  the toilet, holding her by 
the arm does not cllange our opinion. Plaintiff contends that  if the 
nurce's testimony is more favorable to ihe plaintiff, (even though it is in 
flat contradiction to hers) it must bc accepted on the motion for nonsuit. 
We do not consider the nnrie's testimony more favorable to plaintiff on 
the queqtion of defendmt's negligence, for even according to that testi- 
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inony plaintiff must have known of the 7% step-up t o  the higher floor 
lerel, as she did not stumble or fall over it. 

The plaintiff coiltends that  the tr ial  court erred in excluding evidence 
that  the condition of the lighting in the ladies' rest room existed for two 
daysaf ter  plaintiff fell in thr~  same condition as the day she fell, and that  
Sour days after plaintiff fell the light over the step was burning. The 
plaintiff contends tha t  (1) it corroborates her testimony, (2 )  has a defi- 
ni te hearing on the rcgularity of inyxction, and ( 3 )  on the assiduity of 
maintenance. 

The  exclusion of this evidence in so f a r  as i t  corroborates plaintiff's 
testimony w a ~  harmless, for  on a motion for nonsuit we accept the plain- 
tiff's evidence as true. 

Plaintiff has cited 110 authority for her contention that  the excluded 
r>ridence has a definite h a r i n g  on the regularity of inspection and the 
assiduity of mainteiiancc. I t  is unnecessary for us t o  pass upon this 
question, for  we deem t l ~ e  exclusion of this evidence harillless in this case, 
lwcalise there was light enough from the light burning and the ~vindow 
for plaintiff not to fall or .tun~blc ovrr the step v h e n  she entered, and 
11 ellt to  the toilet. 

Plaintiff contends that  the tr ial  coult erred in  excluding the testimony 
of H. C. UmSeet that  i n  19-1s and 1949 he was maintenance manager in 
I he Piedmont Hospital or Piedmont Building; that  he was employed by 
,J. J. Jones, who way building m a n a g e r  that  the condition of the rest 
room the day plaintiff fell was the wme as in 1945 and 1949, except that  
a11 t h e e  lights in the room in those pcars were burning;  and that  while 
Ulnfleet worked there he recomr~iended to Jones that  a sign be placed on 
the inside of the room to warn people tllere was a s tq-down when Icaving. 
becan-e 11c recognized it was dangerous, and it was very easy for someone 
to fal l  and get hurt. Afterwards Jane? told him hit, reco~nmendation n a s  
being considered, but 110 sign, as he recomn~ended, mas placed. Urnfleet 
testified Jones worked for the Board of Directors of tlic hoqpital, and so 
far  as he knew the Board of Directors for the hospital was the same as 
the Board of Directors for the whole building, hnt he might he n rong. 

Plaintiff's counsel i n  their brief state : ('This teqtimony is admittetllp 
not competent to prove that  the reqt room presel1tc.d a dangc~rouq condi- 
tion ; hut it is certainly competelit to prove that  if tile reqt room presented 
n dangerous condition, the defendant had notice of this fact." 

I t  is I ery doubtful if plaintiff's evidence tends tc~  show that  Jones was 
an cniployee of the defendant. Conceding. but not deciding, that  he was, 
we think that  the rest room did not pr twnt  a dangerous condition. Ben- 
t o n  t?. Builclinq Po., supra;  G n ~ w t  T .  I T T .  fl. Ruttqrfield Theatres ,  Inc., 
r .  Therefore, it  wo11ld appear from statement in brief of plaintiff's 
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counsel quoted above, t h e  e ~ i d e n c e  was properly excluded. T h e  cases 
relied upon b;y plaintiff a re  distinguishable. 

T h e  judgment of nonsuit is correct. 
Affirmed. 

WADE 0. LEWTER, IIUSRASD, LIBBY JEAXNE LEWTER, DAUGHTER, MRS. 
WADE 0. LETVTER. DECEASED EMPLOYEE, PLAINTIFFS, V. ABERCROMBIE 
ENTERPRISES, INC., SHELBY RIUTUAL CASUALTY COMPANY, CAR- 
RIER,-DEFESDANTS. 

(Filed 4 June, 1954. ) 

1. Appeal and  Er ror  8 6c (7)- 
On appeal from judgment of the Superior Court affirming or reversing 

a n  award of the Industrial Commission, the Supreme Court will review 
only such esceptive assignments of error as a re  properly made to rulings 
of the Superior Court alone. 

2. S a m e  
Where the appellants from a n  award of the Industrial Commission re- 

quest the Superior Court to rule upon their exceptions duly entered to the 
proceedings before the Commission, and except to the action of the Superior 
Court in declining to make rulings on each of such exceptions, and appeal 
from the jndgment affirming the award, held. the action of the Superior 
Court in refusing to rule on the eweptions is in eEect a n  overruling of 
each and all of them, and the record presents for review each of the alleged 
errors of law thus designated. 

3. Master and  Servant 5 55d- 
In  reviewing a n  assignment of error to the findings of fact of the Indus- 

trial Commission, the courts will review the evidence to determine as a 
matter of law whether there is competent evidence tending to support the 
findings, in \rhicll event the findings a re  conclusive. 

Where there is a n  exception to a finding embracing a mixed question of 
fact and law, the finding of fact is conclusive if supported by evidence, 
leaving the question of lam alone for r e r i m .  

5. Master and Servant § 40a- 
In  order to recorer for the death of an employee under the Workmen's 

Compensation Act, plaintid must show that  death resulted from an injury 
by accident which arose out of and in the course of deceased's employment 
by defendant, and that it did not result from a disease in any form unless 
such a disease resulted naturally and unavoidably from the accident. G.S. 
97-2 ( f )  and ( j ) .  

6. Master and Servant 37- 
The North Carolina Workmen's Compensation Act is an industrial injury 

act, and not a n  accident and health insurance act, and must be so con- 
strued by the courts. 
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7. Master and  Servant a 40c- 
The tern] "arising out of" within the meaning of the Compensation Act 

imports that tlie injury n111st arise out of the work o r  service the employee 
is to l~erform and be a risk incidental thereto, so that  the emplo~ment  be a 
contributing cause of the injury. 

8. Master and  Servant 40d- 
The term "in the course of" a s  used in the Compensation Act refers to 

the time, place and circumstances under which the accident occurs. 

9. Master and  Servant § 40f- 
Ordinarily, heart disease does not result from an injury by accident 

arising out of or in the course of em1)loyment unless i t  results from an 
unusual or extrnordin:lry exertion incident to  the employment, nor is it  an 
occupational disease cornpensable under tlie Workmen's Conlpensation Act. 

10. Same-Evidence held not  t o  support Anding t h a t  cerebral hemorrhage 
resulted from injury incident t o  employment. 

The evidence in this case tended to show that  the employee was engaged 
ns a cashier in the ticket booth of a   no ring picture theatre, that  she was 
orerneight and had suft'ered from high blood pressure for sereral years 
prior to her death, that  a fire broke out in the ladies' rest room on tlie second 
floor of the theatre, and that  the e~uployee warned patrons in the theatre 
to leare and refunded their money or gave them passes, that  she seemed 
extremely excited, and that about a n  hour after the employee had been 
told of the fire and after i t  had been put out, she collapsed and died the 
follominq morning, without reaaining consciousnefss, of a cerebral hemor- 
rhage. There was testinlony, also, that her escitement could have aggra- 
vated her condition to such a n  extent as  to cause a cerebral hemorrhage. 
I I f l d :  The evidence is insufficient to show that the employee's death re- 
sulted from an injury within the n ~ m n i n g  of the Compensation Act, and 
compensation should have been denied. 

,1~rra1 by defendants f r o m  C nrv ,  , I . ,  Dccember l 'erni 1953 of DURHAM. 
Proceedi~ lg  under  Workmen's Compen..ation lZct t o  determine liability 

of defendalits to  the widov e r  and  in fan t  daughter ,  sole s u r ~ ~ i ~ i n g  depend- 
ents of X r > .  Wade  0. Lewter, deceased employee. 

T h e  facts  eswxitial t o  a decision of this  appeal  found by the  hear ing  
Commissioner a r e  stated below (division by  numerals  ours)  : 

One, the  deceaml eii~plogee on 11 Dwtlmber 1951 received a n  i n j u r y  by  
accident ariqing out of, arid i n  the  course of her employrnerit wi th  the  
defendant   employ^, as  cashier, i n  t h ~  ticket boot11 a t  its theater,  11711ere 
she worked regularly. 

Two, the deceaced eniployce and nnothc~.  c w p l o p e  a t  the candy b a r  
u e r e  tlie only person.. on duty tha t  af ternoon;  a passer-by i n  the  street 
notified Mrs.  L e ~ r t e r  the  theater  was o n  firc-the fire was i n  the ladies' 
rest room on the  second floor. 

Three, Mrs.  Lewter v e n t  illto the  theater  and  no:ified al l  the  patrons to 
leave, re fnnding  their  money. D u r i n g  this  t ime she was liigllly nervous 
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and excited. There was a lot of smoke about the entrance of the theater 
where Xrs .  Lewter worked; that  firemen put out the fire. 

Four,  about one hour after Nrs.  ~ e & r  was notified of the fire and 
before the firemen left, she collapsed. She was carried unconscious to a 
hospital where she died the next morning. 

F i w ,  Mrs. Lewter had been treated for high blood pressure some time 
prior to her death, which was caused by a cerebral hemorrhage. 

The hearing Commissioner concluded as a matter of law that  the 
deceased employee receired an  injury by accident arising out of and in 
the course of her elnployment resulting in  her death, and the North 
Carolina Industrial Commission awarded compensation to the widower 
and minor daughter of Mrs. Lewter. Whereupon the defendants made - 
application to the Industrial Commission for a review of the award and 
the opinion of the hearing Commissioner. 

The Ful l  Commission being of the opinion that  the evidence supports 
the facts found by the hearing Commissioner, and that  such facts support 
his conclusions and the award, adopted as its own the findings of fact. 
coilclusions of lam and award ( the award was corrected by six cents a 
week), and affirmed. 

The defendants appealed "for errors of law in the review of award 
made by the Full  Commission" to the Superior Court, and requested the 
Superior Court to make rulings, based on-31 objections to the proceeding 
before the Full  Commission. 

The Superior Court  declined "to make a ruling on each of the fore- 
going 31 requests for  a ruling for the reason that the court is of the 
opinion that  there is competent evidence in  the record to support the 
conclusions of lam of the Commission and a ruling on each of said re- - 
quests is unnecessary." To the action of the Superior Court i n  declining 
to make a ruling on each of the requests for a ruling, the defendants 
excepted. 

The Superior Court entered judgment affirming the award of the Indus- 
trial Commission. 

The defendants excepted to the judgment and appealed assigning error. 

1%'. J .  Brogden, Jr.,  for P l u i n t i f s ,  Appellees. 
Egberf  I,. Haywood and E m e r y  B. Denny,  Jr., f o r  Defendants, Ap- 

pellants. 

PARKER, J. On appeal from a Superior Court's judgment affirming 
or rercrsing an award made by the Ful l  Workmen's Compensation Com- 
missicn, we review only such exceptive assignments of error as are prop- 
erly made to the judgment of the Superior Court alone. Gluce v. T h r o w -  
ing Co., 230 N.C. 668, SO S.E. ?d 759: TTrorsley c. s. & 1V. Rendering 
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Co., 239 S .C .  547, SO S.E. 2d 167; Ilader 2,. Qz~een C i t y  Coach Co., 225 
S.C.  537, 35 S.E. 2d 609. Our  review is limited to  a consideration of the 
a~sigilments of error aq to matters of law in the tr ial  in the Supcrior 
Court. Slro~.sley 1 % .  9. d T I 7 .  R c n t l ~ ~ i n g  Co., supra;  Spr.i?~kle v.  Reiclsville, 
" 5  5 .C .  140, 69 S.E. 2d 179; V l l s o n  v. Charlot fe .  206 N.C. 856, 175 
S.E. 306. 

-1fter the Sulpr io i~  Court clcclined to make a i d i n g  on each of thc 
31 objectionr taken and prescnetl ill the proceedings before the Full  Corn- 
mision.  the appellants excepted to the action of that court in declining to 
make a ruling 011 cach of the 31 objections. The loxer court then entered 
judgment affirnling the awa~ad, and thc appellants appealed. The appel- 
lants escrpt~r l  to tlle judgment, iind this cxce~)tion i i  their assignment of 
error S o .  22. The appellant; hare  21 a s ~ i g n n ~ ~ i ~ t s  of error as to the 
refusal of the Superior Court to rule 11l)on each of their 31 objections to 
thc proceedings before the Full  Coinmission. 

The plaintiffs contend that  the appellants h a w  failed to base their 
first 21 assignments of error on specific rulings of the Superior Court;  
that, therefore. their 01115- a.signnlcnt of error is t o  the signing of the 
judgment. This contention iq not supported by the Record, for the appeal 
from the Superior Court points out. and designates in detail and with 
particularity in the first 21 assignments of error the. particulars in which 
error.. of Ian- are assigned. I t  wems to be a snb~ tan t i a l  compliance with 
our practice, so ai: to prcwnt for review appellant.' first 21 assignnlenti 
of error. Fox c. J I i l l ~ .  I R ~ . ,  225 9 . C .  5q0, 35 S.E.  2d 969. I n  V o r s l e y  
P .  8. '6 I T r .  Rrrrrlel-ing Co.. s u p m .  it  i- said in refercnee to appeal< from 
the 1ntln.trial Commission to the Superior Court tlle Judge of that  court 
"~hould ovcrrule or sustain each and every excepticn addressed to alleged 
errors of law thus designated, so that  the party aggrieved by his niling, 
(nay except thereto and p revn t  the question to tl is Court for rerien~." 
See also P f c w n r f  1 % .  Duncan,  239 N.C. 640, 80 S.E. 2d 764. 

TlTe do not consider it necmsary to remand this proceeding because the 
Superior Court Judge declined to rultl upon the 31 requests for rulings 
for the reason that lie was of the opinion that  there is competent evidenct. 
in the Record to support the conclusiolis of law of the Full  Commission, 
and a ruling on each request was unnecessary. n.1 ich in reality was all 
overruling of each and all of the 31 requests. 

The defendants' assignments of error challenge the validity of t h ~  
Superior Court on t v o  grounds: (1 )  That  the dec sion of the Ful l  Com- 
misiion is not sustained hg its findings of fac t ;  and (2 )  that  such finding< 
of fact are not supported by the evidence before the Comnlission. . Incl~r- 
con 2'. J f o f o ~  Co., 2.13 N.C. 378, 64 S.E. 2tl 265. 

When the assignments of error bring u p  for rericw the findings of facr 
of the Commission, we review the evi~lelice to detcmline as a matter of 
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lam whether there is any competent evidence tending to support the find- 
ings; if so, the findings of fact are conclusive on us. S7anse a. E q u i p m e n t  
C'o., 233 N.C. 88, 63 S.E. 2d 173 ;  Riddirl: t?. Cedar I t ' o ~ k s ,  227 S . C .  647, 
43 S.E. 2d 850; IIildebrand v. Pumi2ure  Co., 212 N.C. 100, 193 S.E. 294. 

I f  a finding of fact is a mixed question of fact and  la^^, i t  is conclusive 
also on us, if there is sufficient e~ idence  to sustain the facts involved. I f  
a questiou of law alone, we review. Perle?) u. Pacing  Co., 228 N.C. 479, 
46 S.E. 2cl 298; Beach c. XcLerln,  219 S . C .  621, 14  S.E. 2d 515; Il'homas 
c. Gas Co., 218 N.C. 429, 11 S.E. 2d 297. 

To establish their claim plaintiffs must show (1)  death resulting from 
an injury by accident, (2 )  arising out of and in the course of decedent's 
enlployment by the defendant, and (3 )  not including a diqease in any 
form, except where it results naturally and unaroidably from the acci- 
dent. G. S. S. C. 97-2 ( f )  (j) ; N n f f h e z c s  v. Carolina Standard Corp., 
232 N.C. 229, 60 S.E. 2d 93; Tii'ilhers 21. Rlack, 230 N.C. 428, 53 S.E. 2d 
668; Taylor  c. TT'nke F o r ~ s t ,  22s N.C. 346, 45 S.E. 2cl 387. The legisla- 
tive intent seems clear tha t  our V'orkmen's Compensation Act is an  indus- 
trial injury act, and not an  accident and health insurance act. T e  should 
not overstep the bounds of legislative intent, and make by judicial legis- 
lation our compensation Act an Accident and Health Insurance Act. 

Our Compensation Act uses the words "injury by accident arising out 
of and in the courv  of the cmploymcnt." G. S. N.  C. 97-2 ( f ) .  T e  said 
in Bell T. Dewey  Brothers ,  Inc..  236 N.C. 280, 72 S.E.  2d 680, " 'arising 
out of' mean:, arising out of the work the employee is to do, or out of the 
.errice he is to perform. The risk must be incidental to the employment. 
H u n t  v, S t a t e ,  201 N.C. 707, 161 S.E.  203; B e r r y  v. Furni ture  Co., 232 
N.C. 303, 60 S.E. 2d 97." 

Aclams, J.. said in B u n t  v. Sta te ,  supra,  "'in the course of' refer to the 
time, place and circumstances nnder which the accident occurs, and the 
words 'out of' to its origin and cause;" words quoted many times in our 
decisions, c.g. T7nlise z 8 .  Equipment Co., supra. 

Where the death cannot fair ly be traced to the employnlent as a con- 
tributing proximate cause, i t  does not arise out of the employment. 
Brynil 1 % .  7'. -1. Loping Co., 222 S . C .  724, 24 S.E. 2d 751; Lockey v. 
C'ohen, G o l t l ~ ~ l n n  d! Co., 213 N.C. 356, 19G S.E. 342; TT'alX~er v. TVillcins, 
Inc. ,  212 S.C. 627, 194 S.E.  89. 

For  t h ~  death of Urs .  Lemter to be coinpensable, her death must have 
resulted from an in jury  by accident arising out of and in the course of 
her rmployment. Be7 i y v. F u r n i f u r e  CO., stiprrc; Gllmore v. Board of 
E r l C ~ c u f i o n ,  222 N.C. 358, 23 S.E. 2d 292; X c G i l l  v. Lzrmberfon, 215 N.C. 
752, 3 S.E. 2d 324. 

I n  S e e l y  21. S t a t e s ~ ~ i l l e ,  212 S . C .  365, 103 S.E. 664, a fireman of the 
defendant fighting a fire came out of the attic of a burning building to a 
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landing a t  the head of a qtairmay to seek fresh air. Shortly thereafter 
he collapsed, and died from a heart aftack. The deceased for more than 
two years Lad suffered from a chronic cardiac condition. We held there 
was no evidence of an accident saying "the work in x-hicli the decea-etl 
was engaged mas the usual work incidmt to his employment." 

Ordinarily a death from heart discase is not an injury by accident 
arising out of and in the course of the employnlel~t. nor an  occupational 
disease, so as to be cornpensable under our statute. D u n c a n  21. Charlot te ,  
234 S.C. 86. G G  S.E. 2d 22; IT'est 1 . .  U e p t .  of Consc~rca f ion ,  229 N.C. 232, 
49 S.E. 2d 3%; S e c l y  21. S ta fesc i l l e ,  s zcp~n .  I n  the Il'est case a game 
narden died of a coronary occlusion shortly after he had arrehted three 
persons for fishing without a licenqe, and had taken them before a magis- 
trate, where they were fined. The cleceased looked rather flushed; he 
seemed liigh strung. A doctor testified the exerticln or excitement of the 
trial and the other iilcidents of the nlolning could eaqily have caused the 
coronary occlusion and resulting death. The industrial Conlmission 
denied recovery, and in affirming the denial we said:  "The record is 
devoid of any e d e n c e  tending to show that  thct deceased died a. the 
result of an  injury by accident." 

I n  Chb1-ie1 21. S e r u f o n ,  927 S . C .  314, 42 S.E. 2d 96, we affirmed the 
Industrial  Con~mission's award in a death from heart disease. The facts 
were as follows : A policeman in good health arrested a young man drunk, 
who riolcntlg resisted. The jail elevator was out of order, and the de- 
ceased and another officer carried the prisoner up three flights of steps. 
The deceased collapsed v i t h  an  acute dilation of the heart due to the 
unusual exertion; th i i  heart injury n a s  chronic and progressive. Some 
ten months later the clcceastd suffered a fatal  heart attack. 

The place of disease in Torkmen's  Cornpensaton Laws is a trouble- 
some question, with most of the difficulty stemming from the accident 
requirement. -Ipparently, a majority of jurisdictions hold, if the strain 
of the employee's usual exertions causes death or collapse from heart 
weakness, back weakness, hernia and the like, the in jury  i i  compensable. 
Larson TVorkn~en's Cornpenqation Law, Vol. One, p. 516 ct seq., where 
the cases are cited. See also 58 Am. Jur . ,  1). 756. I t  seems a very sub- 
stantial minority of jurisdictions rcquire a showin!: that  the exertion mas 
in some Tyay unusual or  extraordinary. Larson, ibicl., p. 516 ct  seq., 
where the cases are cited; 71  C..T., \\Torkinen's Coriipell~ation *lets, 11. 610. 

From our cases cited above i t  is clear tha t  in hcnrt  cases our decisions 
require a sholr-ing that  the exertion mas in some n a g  unusual or extraor- 
dinary. These cases are in accord v i t h  ours:  P i e r c ~  c. P h e l p s  Dodge 
Corp. ,  42 -1ri.z. 436, 36 P. 2d 1017; ~ Z P ( I ~ I /  C ro the , s  Const .  Co. v. S o b l e s ,  
156 Fla.  408, 23 So. 2d 525; B r o o h q - P c ~ n l o n ,  Inc.  1'. Lee (Fla . ) ,  44 So. 
2d 650; 0'JTei7 v. ST'. R. S p ~ n c r ~ r  Grocer Po., 316 :\Iicll. 320, 25 N.W. 2d 
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213; S t a n t o n  v. l l f in~heapolis Street  R y .  C'o., 195 Ninn.  457, 263 N.W. 
433; Sta te  ex  rel. Hussman-Ligoniel.  Co. v. Hughes ,  348 Mo. 319, 153 
S.W. 2d 40;  H a m i l t o n  v. H/~cbnc.r, 146 Neb. 320, 19 K.W. 2d 552; Rose 
v. C i t y  of Fa irmont ,  140 Neb. 550, 300 S.W. 574; Lohndor f  v. Peper 
Bros. P a i n t  CO., 134 N.J.1,. 156, 46 A. 2d 439, affirmed 135 N.J.L. 352, 
52 A. 2d 61; T e m p l e  I ! .  Storch  Truck ing  Co., 2 S. J. Super. 146, 65 A. 
2d 70: Se iken  v. T o d d  D r y  Dork,  Inc.,  2 X.J. 469, 67 A. 2d 131;  C'ope v. 
Philadelphia To i le t  L a u n d r y  & S u p p l y  Co. (Pa .  Super.), 74 A. I d  7 7 5 ;  
Powell 2;. H l l s  Garage, 150 Pa .  Super. 17, 27 A. 2d 773; Good z'. Penn .  
Dept .  o f  P. CE S., 816 Pa .  151, 30 A. 2d 434; C o o p r  1 , .  Vinat ier i  (S.D.), 
43 N.W. 2d 747; Frank  v. Chicccqo, JI. CC Sf. P. B y .  Co., 49 S.D. 312, 
207 N.W. 89; Gcrich v. Republic Steel Corp., 153 Ohio St. 463, 92 X.E. 
2d 393; C'rispin v. L e d o m  & TVorral1 Co., 341 P a .  St .  325, 19 A. 2d 400; 
N a n i k o u d G  v. illorrzs Run Coal Jlir. Co. (Pa . ) ,  60 A. 2d 344; Hiber  v. 
C i t y  of St. Paul  (Minn.), 16 K.TT. 2d 878; Solsness r .  C i t y  o f  T'irginia 
(Ninn.) ,  42 N.W. 2d 551. 

The hearing Commissioner cited in support of his opinion P n f r i c k  v. 
J. B. H a m  Co., 119 Me. 510, 111 A. 912, 13  A.L.R. 438, and Crosby v. 
T h o r p ,  R a w l e y  Co., 206 Mich. 350, 172 N.W. 535, 6 A.L.R. 1253. Both 
cases were decided by divided courts, and Maine apparently follom a 
different rule from o u r .  Larson TT'orkmen's Compensation Law, Vol. 
One, p. 521. 

Plaintiffs' evidence tended to ~ 1 1 0 ~  these facts. Mrs. Levter  consulted 
a doctor for high blood pressure on 29 Janua ry  1948. She was then over- 
weight, and her blood pressure was 230,/110. There had been a history of 
high blood pressure in  her family. From then on she consulted t n o  
doctors, and received treatment; she had high blood pressure several year. 
before her death. On the afternoon of 11 December 1951 she was engagrtl 
in her usual work a3 cashier in the ticket booth of defendant's theater. 
-1 passer-by in the street told Mrs. F e n d l  the theater was on fire, and 
she told Mrs. Lewter. The fire was in tlie ladies' rest room on the iecolld 
floor, which iq separated by a large wall from where the people -it. 'I'hrec 
employees were preqent, Mrs. I , ~ w t e r ,  Nrs.  Ferrell at the candy bar, a i d  
a man in the projector room. -1 small number of spectators were ill tlie 
theater. Mrq. Lewter went in the theater, walked up and donn the aisles 
and np in the balcony, told the spectatqrs there was a fire, and a\ketl them 
to leave. The spectators left calmly and without undue Iiastc. 1 1 ~ .  
1,ewter ~vcnt  back il: the box offic~, and gave the spectatoi. rcfund. or 
passes. I n  gir ing out the refunds Mrs. L e ~ t e r  v a s  ewi ted;  .he got the 
money mixed up in making the refunds. 

A policeman teqtified the spectators ~verc  out of the theater  hen lie 
arrived. H e  saw Xrs .  Lewter twice run  back and forth from the office 
to the cashier's box. H e  saw some tickets in her hands. I n  his opinion 
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she was very highly excited. The oflice is about 15 or 20 feet from the 
cashier's box. When this officer left, the firemen were clearing up the 
hose preparing to leave. Mrs. L e \ ~ t e r  had not been stricken then. 

The fire was in the ladies' rest room on the swond floor. As to the 
building, only the window frame and the nindon in  the rest room mere 
damaged, rugs and draperies in the rest room were damaged. There were 
no flames in the theater par t  or the lobby. The srroke was upstairs where 
the ladies' rest room was, and in the stairway, banking back into the 
lobby. The damage was about $6.000.00. The assistant chief of the 
Durham Fire Department, a witness for plaintiffs, testified, our record 
has the fire classified by someone smoking. and dropping a cigarette into 
a stuffed chair, setting off the curtain.. 

,lbout one hour after Mrs. Lewter was told of the fire, she collapsed 
unconscious, apparently in  the ticket booth. The following morning, 
without regaining con~ciousness, she died in a hospital. The cause of her 
death was cerebral hemorrhage, due to hypertension. 

There was medical evidence to the effect that  thi: fire and Mrs. Lewter's 
excitement would have aggravated her condition to such an extent as to 
cause the cerebral hemorrhage from which she died. 

I n  our opinion, there is no evidence tending to show that  Mrs. Lewter 
died as the result of an  injury, as thoie words are used in our Torkmen's  
Compensation Act. This is in accord v i t h  our decisions in Y e e l y  T. 
S ta fesr i l l e ,  supra;  Gabriel 1'. S e w t o n ,  siipla; T17e::f v. Dept. of C'onsc~*?ia- 
fion, supra;  Duncan v. Charlot le ,  supra. 

I t  is common knowledge tha t  blood vessels in the human system, neak- 
enecl by disease, often burst, even when the r ici im is sleeping in bed. 
The evidence is clear that  Mrs. Lewter's death cannot fairly be traced to 
her employment as a contributing proximate cauee. I t  seems plain that  
becauqe of Mrs. Lewter's high blood pressure for many years, the time 
appointed for  her to die had come, irrcspectire of the fire; the f i n p r  of 
death touched her, and she sleeps till the Great D : I ~  of Judgment. 

Tlie judgment of the lower court i~ 
Reversed. 

(Filed 4 Junc,. 1954 ) 
1. Trial 3 3- 

Findings to the etfect that in the hearing of a "(:lean-up" calendar, plain- 
tiff's came was nonsuitetl, without notice to plaintiff or his attorney, for 
failure of plaintiff to apl)e;lr and proscc.l~te his acztion. that plaintiff has a 
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good cause of action, and that plaintiff himself mas guilty of no negligence, 
is h e ld  sufficient to support the court's order reinstating the cause on the 
civil issne docket for trial upon the merits. 

2. Appeal and Error 8 6 c  (2 ) -  
9 n  exception to the judgment and to the conclusions of law set out 

therein presents for review only whether the facts found a re  sufficient to 
support the judgment and does not present for review the findings of fact 
or the evidence upon which they are  based. 

3. Trial 8 3- 
Judgment of nonsuit for failure of plaintiff to appear was entered during 

the hearing of a "cleanup" calendar. At a subsequent term the judgment 
of nonsuit  as set aside and the cause reinstated on the civil issue docket. 
At a still later term defendants mored to strike out the order of reinstate- 
ment on the ground that  it  was entered without notice. Iseld: Even if 
the order of reinstatement ~ v a s  without effect because entered without 
notice, the matter was before the court a t  the later term, and the court a t  
this later term had jurisdiction to hear the motion for reinstatement, and 
its order reinstating the cause on the civil issue docket upon supporting 
findings, was without error. 

4. Trial 8 l- 
Where judgment of nonsuit for failure of plaintiff to appear and prose- 

cute his cause has been entered, but a t  a later term the judgment of non- 
suit is set aside, the cause is properly subject to be calendared for trial, 
and when placed upon the calendar the cause is before the court and it 
has jurisdiction to hear and determine a motion therein. 

3. Appeal and Error 6c ( 3 ) -  
The refusal of the conrt to find the facts tendered in writing by defentl- 

ants is not made to appear erroneous when the record fails to contain the 
eridence before the lower court. 

APPEAL by  defendants f rom Rousseau ,  J., a t  2 S o ~ c l ~ i b e r .  1953, Regu- 
rLESRURG. l a r  T e r m  of MECI' 

Civil action commenced 7 ,T~ine, 1947. fo r  a n  accounti l~g for  royalties 
on certain inventions, and  to have cer tain agreement? i n  respect to  these 
inventions declared void, as set fo r th  i n  complaint filed, and a s  amended, 
to JT hich on 14 -Iugust, 1947, defendants filed answer denying i n  mater ial  
aspect the  allegations of the complaint,  and  praying tha t  the action be 
dismissed and  t h a t  they go hence ~ v i t h o u t  d a y  and to recover their  c0.t. 
to be taxed, etc. 

T h e  record proper clisclose~ the  following : 
1. T h a t  on 2 October, 1350, a judgment of nonsuit n as signed by Phi l -  

lips, J u d g e  Presiding, i n  which a f te r  reciting tha t  "the plaintiff having 
been called i n  open conrt and ~ v a r n e d  t o  come into court and  prosecute the 
action against the defendant or the  case would be nonsuited, and having 
failed to so appear  and  prosecute the  action against t h e  defendant" i t  was 
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ordered that  "plaintiff be nonsuited and taxed with the costs of the action 
and the action dismissed from the docket." 

2. That  on 31 January ,  1951, attorneys for lblaintiff filed a petition 
to rein;tate the action 011 thc c i ~ i l  i s ~ u e  docket of Mecklenburg, support- 
ing same by affidavit as to circumstances under ~ h i c h  the judgment of 
nonsuit was entered on call of a "clean-up calendar." 

3. That  thereupon, on same day, 31 January ,  1951, an  order was 
entered. rein5tatiiig the case on the civil issues docket, reading: 

"This matter coming on to be heard before the Honorable Harold I(. 
Bennett, Judge presiding, upon the call of the calendar for this term on 
which the above entitled action was placed for trial, and it appearing to 
the court that  on October 2, 1050, a judgment of nonsuit was entered in  
the ahox e entitled action, the case having been called and the plaintiff not 
appearing, and i t  further appearing to the court upon representation of 
cou~isel for the plaintiff that  said nonsuit was entered in their absence and 
without their knowledge, and that  the same TT-as unknown to counsel for 
plaintiff until Saturday, J anua ry  27, 1951; and it further appearing to 
the court that  the plaintiff has a right to file a new action upon the same 
cause of action for one year after said nonsuit 11-as entered, which time 
has not expired, and tha t  the ends of justice will be met by reinstating 
said action upon the civil issue docket; 

"It is therefore Ordered that  said nonsuit be set aside and that  this 
cause bc reinstated upon the civil issue docket for t r ia l  a t  this term or a t  
such time hereafter as the court shall direct." 

"This 31st day  of J anua ry  1951. FTarold K. Bennett, Judge Prc- 
siding." 

4. That  thereafter on 21 February, 3951, defmdants filed an  ansncr 
to the petition of plaintiff to  reinstate, denying right of plaintiff to such 
reinstatement. 

5. That  thereafter on 9 October, 1953, defendants, through their 
attorneys filed in court a motion to strike out and declare void the order 
of 31 January,  1951, setting aside and striking out the judgment on 
non.uit theretofore granted, stating these as reasons therefor : 

"1. That  the record ~ h o w s  tha t  this order was p a n t e d  on the same day 
that the petition to reinstate the caw and to strike out the nonsuit was 
filed. uhirl i  v a s  also J a n u s r y  31, 1951. 

''2. That  the record fails to show any legal n2ticr to cowlscl for the 
defendant. or to the defendants of any hrxring upon the petitioll to rein- 
atatr this case. 

'(3. That  the order striking out the j d g m e n t  of nonsuit was i n ~ p ~ o ~ i -  
dently granted as these defendants had no knowledge that  any order had 
been signed upon the petition to rrinstate the case until on or about 
September 3, 1953 nhen  the present counsel for  the plaintiff advised by 
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letter that  an  order to reinstate the case had been entered. Until that  
time these defendants were led to believe that  the case had been nonsuited, 
and a motion to strike out the nonsuit was pending to be heard upon 
motion and answer and pleadings filed therein to said motion. 

"4. That  these defendants have been guilty of no neglect, or if there 
was any, it was escusable neglect, surprisc and inadvertence to the order 
reinstating the judgnlent of nonsuit in this case. 

''5. That  when i t  was ascertained that  a motion had been made in the 
cause to reinstate the case by striking out the judgment of nonsuit, time 
was granted to file a n  answer and other papers upon which a motion 
would be heard, and that  no hearing upon said motion has ever been had, 
and the signing of the order attempting to reinstate the case was an  inad- 
vertence, a mistake and was improvidently granted." 

6. That  on same day, 28 October, 1953, attorneys for defendants ad- 
dressed a notice to attorneys of record for plaintiff, notifying them that  
the "motion is set down for hearing . . . before the Judge Presiding over 
the Civil Term of Mecklenburg Superior Court for the 9th day of No- 
vember, 1953, a t  10 A. M." I t  appears of record that  this notice, mith a 
copy of the motion was served upon the attorney to whom it was ad- 
dressed by the Sheriff of Mecklenburg County by a deputy. 

7. That  on 5 November, 1953, the ITonorable J. A. Rousseau, Judge 
Presiding, signed a judgment in words and figures as follows : 

"This cause coming on to be heard and being heard before the under- 
signed Judge, presiding over the November 2, 1953 Regular Term of 
Civil Court for Mecklenburg County, North Carolina, upon the motion 
of the defendants filed in this cause on the 28th day of October, 1953, to 
set aside a n  order entered by this Court in this case on the 31st day  of 
J anua ry  1951, setting aside a judgment of nonsuit theretofore entered 
herein and reinstating this cause of action; Wm. H. Booe, Esq. appear- 
ing for the plaintiff and Guy T. Carswell, Esq. and Pau l  B. Eaton, Esq. 
appearing for the defendants, and each of them; 

"It  Appearing to the court from the evidence presented and from the 
argument of counsel for  both parties and the court finds as a fact that  a 
'Clean-up' calendar was prepared, upon which the above entitled action 
appeared, for the Superior Court of Mecklenburg County, for the month 
of May 1950, that  the same was not called but was postponed; that  said 
'Clean-up' calendar mas ultimately called in October 1950; that  a letter 
was presented to the court at this hearing from Mr. H. B. Campbell, 
Chairman of the Mecklenburg Calendar Committee, which was in  re- 
sponse to a letter from Mr. Guy T.  Carsrel l ,  part  of which read as fol- 
lows : (Under date of September 15, 1950, the following notice was sent 
to all attorneys of the Mecklenburg County Bar  and to all other attorneys 
who had cases on the Clean-up Calendar. This notice, in addition, was 
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placed on the bulletin board of the Law Building. The notice was as 
follows: September 15, 1960, SOTICI. TO .ITTORAI:TS. The Clean-up Cal- 
ender, which mas prepared during the Spring Twill, and copy of ~ ~ h i c h  
you receircd, will be called on Xontlay. October 2nd, during the Extra  
Civil Term presided o r r r  by Judge I'hillips. A11 cases will be called and 
nonsuited or othermiqe disposed of on Xonday, and if announced as ready 
for trial, mill be set during the remainder of the meek. CALENDAR C ~ M -  
MITTEE.) 

" I t  further appearing to the court and the court finds as a fact that  no 
evidence TTas presented to  the court by tlie defendants that  a copy of haid 
'Clean-up7 calendar or said notice n a s  sent either by mail or personal 
delivery to counsel for plaintiff, but evidence was presented by the plain- 
tiff that  counsel for the plaintiff did not rcceire either the notice or the 
calendar; that  said 'Clean-up' calendar was ultimately called in  October 
1950; that  neither the plaintiff nor hiq counscl had actual notice or 
knowledge of the calling of said 'Clean-up' ca le idar ;  that  judgment of 
nonsuit was entered in this cause as a result of said 'Clean-up7 calendar 
on October 2, 1950, declaring that  the plaintiff had been called in open 
court and having failed to appear and prosecute his action, and that  
judgment of nonsuit was entered: that said judgment of nonquit was 
entered in  the absence of both the plaintiff and his counsel and without 
their knowledge ; 

"It  further appearing to the court and the court finds as a fact that  this 
action appeared (111 the t r ia l  docket calendar a t  the request of counsel for 
the plaintiff, a t  tlw Janua ry  29, 195 1 Term of Superior Court for Merk- 
lenburg County;  that  counscl for the plaintiff had no  knowledge of the 
entry of said judg~nent of nonsuit nntil Saturday, J anua ry  27, 1051; tha t  
the plaintiff filed a pctition in this cause on Janu , l ry  31, 1951, and during 
the said term this cau*e appeared on the docket for  trial, praying the court 
that  the said judgment of nonsuit be set aside and this cause be reinstated, 
and said petition alleging among other matters that  the plaintiff was not 
guilty of any neglect by reaqon of said judgment having been entered; 
that  an  order setting aside said judgment of non,uit and reinstating this 
cause was entered by this court on Janua ry  31, 1951, reciting, among 
other matters, that 'upon the call of the calendar for this term on which 
the above entitled action was  laced for trial, i t  appearing that  judgment 
of nonsuit was heretofore entered in this cause, and that  the same was 
entered in  the absence of counsel for the  lai in tiff and without their knowl- 
edge and same was unknown to them until Saturday, J anua ry  27, 1951, 
and i t  further appearing plaintiff h ~ s  a right tcl file a new action upon 
the same cause of action for onc year after said nonsuit was entered, 
which time has not expired and that  the ends of justice will be met by 
reinstating said action7; tha t  the defendants nor their counsel had written 
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notice of said order being entered, but that  counsel for the defendants 
were apprised in  open court that the court was considering said action, 
that  counsel for the defendants filed answer to the petition to  reinstate 
on February 21, 1951, denying said allegations; 

"It further appearing to the court and the court finds as a fact that  
the plaintiff had reputable counsel in Xecklenburg County, where this 
action was pending, representing him a t  the very time the judgment of 
nonsuit was entered, and was in any event guilty of no negligence himself; 
that  the judgment of nonsuit entered against the plaintiff on October 2, 
1950, was taken againit the plaintiff through the mistake, inadvertence, 
surprise or excusable neglect of the plaintiff's counsel; that  this cause 
of action of the plaintiff, among other matters, consists of an action for 
an  accounting of royalties from certain patents which the plaintiff was 
instrumental in inventing, which the defendants hare  had control of, and 
for which the plaintiff has never had an  accounting, and tha t  the plain- 
tiff has a meritorious cause of action; and that  the ends of justice will be 
met by allowing the plaintiff to have his day in court, and the defendants 
will not be prejudiced on the merits of this cause thereby; 

'(Now, therefore, i t  is ordered, adjudged and decreed tha t :  
"1. The motion of the defendants to strike said order of reinstatement 

by this court be, and i t  hereby is denied; 
"2. The order of this court entered on Janua ry  31, 1951, setting aside 

said judgment of nonsuit and reinstating this cause action be, and it 
hereby is in all respect confirmed ; 

"3. That  the judgment of nonsuit heretofore entered in this action on 
October 2, 1950 be, and i t  hereby is cet aside and stricken from the record; 

"4. That  this cause of action be, and it hereby is reinstated and ordered 
to be placed upon the civil docket for trial on its merits." 

8. Appeal entries were made in pertinent part  as follows : 
"To the entering of this order denying the motion of the defendants to 

set aside the order of reinstatement of J anua ry  31, 1951 ; confirming said 
order;  setting aside the judgment of nonsuit heretofore entered in this 
action on October 2, 1050 and ordering that  this cause of action be rein- 
stated and placed upon the Civil Docket for trial on its merits, the defend- 
ants except and appeal to the Si~prelne Court of North Carolina. 

('To the refusal of the presiding judge to find the facts tendered in 
writing by the defendants under date of November 4,1953, the defendants 
except and appeal to the Supreme Court of North Carolina. Notice of 
appeal given in open court and further notice waived . . ." 

Wm. H. Booe for p l a i n t i f ,  nppellee. 
Guy T. Carswell  and Palrl B. Enton for de fendnn f s ,  nppellants.  
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WIXB~RSE, J. The questiolls inrolved on this appeal, as stated in brief 
of appellants, are these: Did the court e r r :  

(1) "In entering the order denying motion of defendants to set a d e  
the order of reinstatement of J anua ry  31, 1951 1 

(2 )  "In confirming the order entered on Janua ry  31, 1951, setting 
aside the judgment of nonsuit and reinstating this cause of action? 

(3 )  "In setting aside 2nd striking from the I-ecord the judgment of 
nonsuit entered in this action on October 2, 19502 

(4) "In reinstating this cause of action and ordering i t  to be placed 
upon the civil docket for tr ial  on its merits? and 

(5) ( ' In refusing to  find the facts tendered in  writing by the clefend- 
ants under date of November 4, 1953 ?" 

Careful consideration of the record on appeal ],.ads to the decision that  
the facts found in the judgment from which appeal is taken are sufficient 
to support the conclusion there r eachd .  And the1.e is no exception to any 
finding of fact  so made. 

Exception to the judgment, and to the conclusions of law set out in the 
judgment, present only questions whether facts found are suflicient to 
support the judgment, that  is, whether the coui2t correctly applied the 
Ian- to the facts found. Such exceptions are insufficient to bring u p  for 
review the findings of fact or  the evidence upoil which they are based. 
And when the judgment entered i q  supported by the finding of fact, it  will 
be affirmed. See, among numerous other cases, Roach e. Prifchett, 228 
N.C. $47, 47 S.E. 2d 20. 

Moreover, if i t  he conceded that  the order of 31  January ,  1951, was 
entered without notice, and without wairer  of notice, the whole matter 
was before the Honorable J. A. Rousseau, Judge presiding over the Ciri l  
Term of Mecklenburg Superior Court upon the motion of defendant. 
entered upon general appearance, pursuant to notice to attorney of record 
for plaintiff dated 28 ;?rTorember, 1053. 

Defendants were contending that  the order of ( 3 1  January ,  1951, made 
upon motion of plaiiltiff was without force and effect, and that, hence, 
the motion, answered by defendants 21 February, 1951, remained as if no 
action had been taken upon it. Therefore if the order of 31 January ,  
1951, were set aside, conqideration of the motion, as answered by defend- 
ants, mould still be for disposition. 

Furthermore, defendants concede in their brief that  "plaintiff at- 
tempted to place the case on the calendar For tr ial  a t  the h'ovember 1953 
Term of Mecklenburg Superior Court." And plaintiff, in his brief, says 
that  "on Friday, October 23, 1953, the Calendar Committee for the Meck- 
lenburg Bar  Association set this case as the first case for tr ial  a t  the 
November 2, 1953 Term of Civil Court for  Mecklenburg County.'' 
Whether right or wrong, the judgmcbnt as of noi~suit  had been set aside, 
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and  the  case was properly subject to  be calendared f o r  t r i a l  a t  t e rm t ime 
when defendants' motion was made and heard. A n d  the  J u d g e  presiding 
having taken general jurisdiction ore r  the case, i t  will be assumed tha t  
he acted with authori ty .  Thus  the whole case was before the  court.  And  
if the  J u d g e  erred i n  affirming the order of 31 J a n u a r y ,  1951, he found 
sufficient facts to support  his  own action i n  set t ing aside the  judgment as 
of nonsuit and  reinstat ing the case. 

c,  

Lastly, since the evidence before the Cour t  is not  contained i n  the  record " ,  

on appeal, e r ror  is not  made  to appear  i n  t h e  mat te r  to  which the fifth 
question above stated relates. 

T h e  judgment below is 
Affirmed. 

(Filed 4 June, 1034. ) 
1. Xegligence § 3- 

Contributory negligence need not be the sole proximate cause of injury 
to bar recovery: it is sufficient for this purpose if i t  contribute to the 
injury as  a proximate cause, or one of them. 

2. Automobiles 8 8i- 
d drirer  along a serrient street is required, in compliance with G.S. 

20-155, to bring his vehicle to a st011 in obedience to a stop sign lawfully 
erected, and not to proceed into an intersection with the dominant highway 
until, in the exercise of due care, he can determine that  he can do so with 
reasonable assurance of safety. G.S .  20-134. 

3. Same: Automobiles 8 18h (3)-Evidence held to  disclose contributory 
negligence a s  matter  of law on  par t  of driver in  s tar t ing across inter- 
section with dominant highway. 

The evidence favorable to plaintiff tended to show that his wife was 
driving his family purpose automobile along a serrient street, that  she 
stopped a t  the sign located on the servient street 10 or 12 feet from the 
intersection with the don~inant street, that she saw defendant's automobile 
about a bloclr away, and that she then changed to low gear and went on 
across the intersection a t  a speed of fire miles per hour and did not again 
l001i to her right, and did not see or hear anything until the impact. There 
was no evidence that  defendant's vehicle mas being driven a t  excessive 
speed. Held:  Plaintiff's o ~ r n  evidence discloses contributory negligence 
as  a matter of law in the failure of plaintiff's wife to  keep a reasonably 
careful loolrout and in starting across the intersection without reasonable 
assurance that  she conld traverse the intersection in safety. 

4. Trial 8 2,5- 

Nonsuit of plaintiff's cause of action upon defendant's motion effects a 
voluntary nonsuit on defendant's connterclaim. 

ERVIN, J., dissents. 
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APPEAL by defendant from Founfn in ,  S. J., at 18 January,  1954. Civil 
Term of WAKE. 

Civil action to recover property d m ~ a g e  sustained in automobile col- 
lision allegedly resulting from actionable negligence of defendant. 

Tlic record discloqes tha t  about 3 :20 p.m. on 30 May, 1952, plaintiff's 
Ford automobile operated by his wife in southern direction on Woodburn 
Road was in collision with defendant's Chevrolet ~utomobile,  operated by 
him in  an  eastern direction on C!ark Arenue, a t  the intersection of Wood- 
burn Road and Clark .\venue in  Cameron Tillage in the city of Raleigh, 
Xor th  Carolina ; that  defendant, answering, denied liability to plaintiff 
for that  lic a w r y  !LC was not negligelit. but that  t212 operator of plaintiff's 
car was ne~ l igen t  : and that  under thc falllily-purpose doctrine, he pleads 
llcr negligence a. n contributing CRLlFe of the collis~on, imputable to plain- 
tiff, and sttq 111) a cross-action to recowr for damage to  his nutoniobile 
instainrcl in tl~c, eollihion; and that  to this, plaintiff filed reply denying in 
material a y ~ t ~ t  a11 are~mei l t s  constituting defendant's further answer and 
countcrclailn. and reiterating his allegations as t 3  negligence of defend- 
ant, and as to i t  heing the proximate cause of the csollision. 

The  uncontrorerted evidence tends to show tl~esc facts and circum- 
stances a t  thc vcne  a11(1 time of the collision heie involred : Woodburn 
Road, a paved subzerrient street, thir ty feet wide, running north-south 
direction, intersects ~ j t h  Clark Aven~ie, a paved street forty-four to fifty 
feet wide, running in east west direction. Danit ls  Street, which also 
intersects with Clark Avenue, is the next street, a block west of, and 
parallel to Woodburn Road. I n  the block betxveen Woodburn Road and 
Daniels Street there is nothing to obstruct from the v i ex~  of onr traveling 
south on Woodburn Road, traffic moving east 011 Clark L l r e ~ ~ u e ,  or to  
obstruct from the v iev  of one t rawl ing east oi Clark -Ivenue, traffic 
moving south on TT'oodburn Road. The terrain is level. The weather Irac 
sunshiny and the streets dry. 

Upon tr ial  in Superior Court the parties stipulated : 
1. That  a t  the time alleged in  the pleading in this action, the auto- 

mobile operated by plaintiff's nife,  belonged to him and ~ r a s  maintainrtl 
by him a s  a family-plupose car .  

2 .  That  going south approaching the intersection of TVoodbnr~i Road 
and Clark Avenue, there is a Stop sign erected, p ~ i r ~ ~ ~ a i i t  to authority, by 
the city of Raleigh. 

3. That  both parties may offer eridence of repi i r  bills to their respec- 
tive motor vehicles as substantive evidence of dalllages alleged. 

,llso upon thc trial i11 Superior Court, plaintiff's vifc, as a witness for 
him, gavc this narrative to this appeal : ". . . 30 Map, 1952, at 
about 3 :20 in the afternoon . . . 1 had started home, JT ent out Woodburn 
Road . . . A\s I approached the int~rsection of' TYl'oodhurn Road and 
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Clark -1wlnie going south I stopped because there was a stop sign there 
. . . ten or t v e l ~ e  feet from the interwction. ,Ifter I stopped I looked 
to the left and no car was conling and then looked to the right and Mr. 
Lassiter7s car was a city block away, approximately, and I changed to 
low gear and went on across the i trert  . . . Mr. Lassiter's car was just 
past Daniels Street intersection ~ r h e n  I saw it . . . and after m y  front 
wheels were on the curb of Clark ,\venue across the street I was hit. The 
rear all the way to the door . . . Tvas <truck on the right side by Mr. 
Lassiter'z automobile. I t  was quite an  impact. I t  knocked m y  car com- 
pletely around . . . facing west and hit a poct . . . on the sidewalk . . . 
on tlic nect qidc of JToodburn Road and south side of Clark -Ivenue." 
Then the witnew mas asked these questionq to nhich she gare  answers as 
indicated: "(2. Did you hare  occasion to look again after you had started 
acrosg Clark ,Ivenue? ,I. S o ,  I did not. Q. V l l y  didn't you look again? 
A. Well, I was quite sure he was a distance so that I had plenty of time 
to get across the street." The witness also testified that  after the colli- 
;ion. dcfcndant said to her :  "To tell you the truth, I didn't see you until 
I hit YOU.'' 

Then on cross-esainination the witnesq continued : ". . . The car n7as 
in good condition, the liorn mould blow and the brakes wrre all right. I f  
I had applied my brakes I could hare  stopped almost instantly . . . I do 
not know how fa r  the stop sign is bacli from the curb line of Clark 
Avenue . . . I was traveling . . . on my side of the street and I stopped 
just below the stop sign . . . When 1 came up here and stopped, Mr. 
Lassiter7s car was just this side of Daniels Street when I saw him and I 
proceeded to go across the ~ t r e e t  . . ." Then these questions Tvere asked, 
to which the witness answered as indicated: "Q, you didn't look any 
more? -2. Not aftcr 1 started, no, 1 did not . . . Q. . . . Was there any- 
thing to cause you to think he was going f a s t ?  A. S o t  a t  the time, no. 
Q. And then you came on across this intersection? ,I. That's right. Q. 
And coming across this wide intersection you didn't look again to your 
r ight?  -4. Xo, because I was sure 1 had time to cross . . . Q. I n  other 
words, you misjudged the distance and the speed! A. I sure did the 
speed . . . Q. How fast s e r e  you traveling across the intersection? A. 
I would say about fire miles an hour. 1 did not change gear? . . . I did 
not increase my speed a t  any time across the wide intersection . . . I 
did not hear the car before I was hit . . . N y  mindo~rs were up  on that 
side . . . I didn't hear or see anything until the impact occurred . . ." 

C. T. Poole, an oficer, as witness for plaintiff, testified: That  he had 
occasion to investigate the collision on 30 May, 1952;  tha t  the skid marks 
from defendant's car  were 25 feet straight, leading up to the point of 
impact; that  there were no skid marks made by plaintiff's car, except 
side~rays-approximately 51!, to 6 feet from the south curb line of Clark 
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Avenue; tha t  Clark Avenue is 44 fet$ wide and Woodburn Road is 30 
feet wide; and that  the stop sign on Woodburn Road is about 15 or 20 
feet from Clark Avenue. 

Defendant, reserving exception to denial of his motion for judgment as 
of nonsuit, made a t  close of plaintiff's evidence, offered evidence. And as 
a witness for himself he testified: ". . . I knew there v a s  a stop sign on 
Woodburn Road a t  a point where i t  intersects with Clark Avenue. I 
came into Clark ilvenue from Oberlin Road. As I proceeded on Clark 
Avenue . . . and when I got approximately 50 fer.t from the intersection 
of Woodburn Road and Clark Avenue, to my  left I noticed a car ap- 
proaching, and x i  hen I got, I would say, approxiniately 30 feet from the 
intersection, I san that  the car was not going to stop. I was traveling at 
a rate of speed between 20 and 25 miles an  hour . . . The first time I 
observed that  motor vehicle on Woodburn Road, i t  was approximately 
30 feet from the intersection and i t  x a s  travelin@ a t  about 15 miles per 
hour . . . The car did not ?top a t  the stop sign. When I approached 
the intersection, I was of the opinion that  the car  would slow down and 
come to a stop, but i t  didn't . . . I applied my  brakes and pulled to  the 
right . . . l\.ly car moved straight forward a t  the time i t  was skidding 
. . . T h e  front  end of m y  vehicle hit Mrs. Badders' vehicle in the side 
near the door . . ." And in answer to the question, '(And you didn't tell 
her that  you didn't see her until you hit her, did yo11?", defendant an- 
swered, "No, sir." 

And under cross-examination defendant testif ed substantially as he 
had on direct examination, and, continuing, he said:  "The impact did not 
take place when the front of Nrs .  Badders' car  x7as crossing the curb line 
of Clark ,lvenue. I t  was further u p  into the intersection when I hit her 
. . . i t  was approximately 10  feet from the curb." Then defendant was 
asked these questions t o  which he answered as indicated: "Q. I t  is an 
open field across therc . . . wasn't i t ?  A.  That's right, it  was. 

"Q. But  you didn't see her, you say, until she was some 30 feet from 
the intersection? A. -lpproximately 30 feet fron it. 

"Q. Why  didn't you see her before that, had you looked? *I. I don't 
know why I didn't see her. I did not look u p  that  street a t  any point 
prior to the time 1 saw her 3fJ feet from the int~xscction . . . I do not 
know how fast my  car was going when the cars collided . . ." 

A t  the close of all the evidence, "defendant renewed motion for juclg- 
ment as of nonsuit, and moved for a directed verdict on the second issue. 
Denied. Defendant's exception No. 3." 

The case was submitted to  the jury upon six issues as to ( I )  negligence 
(2 )  contributory negligence, and (2) damages, all in respect to plaintiff's 
alleged cause of action; and (4) negligence, (5 )  c.ontributory negligence. 
and (6 )  damages, all in respect to defendant's c~~unterclai in.  The jury 
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for verdict answered the first issue "Yes," the second '(No," and the third 
"$396.52," and did not answer the 4th) 5th and 6th issues. I n  accordance 
therewith the court entered judgment for plaintiff. Defendant excepted 
thereto, and appeals to Supreme Court and assigns error. 

S m i t h ,  Leach,  A n d e ~ s o n  d Dorsetf  for p l a i n t i f ,  appellee. 
T e a g u e  & Johnson  and  W r i g h t  T .  Dixon ,  Jr. ,  for de fendan t ,  appel lant .  

WINBORSE, J. The determinative question here is whether or not the 
tr ial  court erred in denying defendant's motions for judgment as of non- 
suit, and this question is determinable by the answer to another question 
as to  whether o r  not the evidence ofTered by the plaintiff upon the trial 
below shows, as a matter of law, that, a t  the time and place of the colli- 
sion here involved, plaintiff's wife v a s  contributorily negligent in the 
operation of plaintiff's family-purpose automobile. 

Conceding that  the evidence offered upon the trial i n  Superior Court, 
as shown in  the case on appeal, pertaining to the issue as to negligence 
of defendant, is sufficient to take the case to  the jury, Johnson  v. Bel l ,  234 
S .C .  522, 67 S.E. 2d 653, this Court is constrained to hold that  the uncon- 
tradicted testimony of plaintiff's wife, as witness for him, leads inevitably 
to the conclusion that  she waq negligent i n  the operation of plaintiff's 
family-purpose automobile, and that  such negligence was a t  least a con- 
tributing cause of the collision. G.S. 20-158 ( a ) ,  X a f h e n y  v. Motor. 
Lines ,  233 N.C. 673, 65 S.E. 2d 361. Plaintiff's negligence need not be 
the sole proximate cause of the injury to  bar recovery. I t  is enough if i t  
contribute to the injury as a proximate cause, or one of them. dllarshnlZ 
v. R. E., 233 N.C. 38, 62 S.E. 2d 459. 

The statute, G.S. 20-158, declared that  ( a )  The State Highway and 
Public F o r k s  Commission, with reference to State highrays,  and local 
authorities, with reference to highways under their jurisdiction, are 
authorized to designate main traveled or through highways by erecting 
a t  the entrance thereto from intersecting highways signs notifying drir-em 
of vehicles to come to a full stop before entering or crossing such desig- 
nated highway. and that  wherever any such sign has been so erected, it 
shall be unlawful for the driver of any  vehicle to fail to stop in obedience 
thereto. And the same section of the statute also declares that  "Ko fail- 
ure so to stop, however, shall be considered contributory negligence per se 
i n  any action a t  law for in jury  to person or property; but the facts relat- 
ing to such failure to stop may be considered v i t h  the other facts in the 
case in determining whether plaintiff in such action xvas guiltv of con- 
tributory negligence." LTohnson 2'. Zell, s v p m .  See also Xebnsf ian v. 
,110for L ines ,  213 S.C. 770, 197 S.E. 539; Reeves  a. S t n l e y ,  220 N.C. 573, 
13  S.E. 2d 239; Hi17 v. Lopez, 228 X.C. 433, 45 S.E. 2d 539; Nicho l s  v. 
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Goldston, 228 N.C. 514, 46 S.E. 2d 320; Lrc  v. CXemicul Corp., 229 S . C .  
447, 50 S.E. 2d 181. 

"The purpose of highway stop sign,.," as stated by this Court in opinion 
by 116 rin, J., later C'. J., in tlie X.lfnlheny case, s u p r a ,  "ii to enable the 
driver of a motor vellicle to ha.-e opportunity to observe the traffic condi- 
tions on the highways and to determine when in the exercise of due care 
he might enter upon tlie intersecting highway n i i h  reasonable assurance 
of safetv to himself and others . . . And the statute G.S. 20-154 also 
requires that  before starting from a stopped position and m o ~ i n g  into the 
line of traffic the driver shall first see that  siicli movement can be made 
in  safety." 

And in  the Jlathrr iy  casr' the Court went on to  saF that  "Since a t  the 
intersection described in the case a t  I)ar the driver of an  autonlobile ap- 
proaching the intersection from the north was required (G.S. 20-158) to 
bring his automobile to a complete stop, the right of way, or rather the 
right to move forward into the intersection would depcnd up011 the pres- 
ence and nlovemeiit of vehicles on tlie higlirx-ay which he intended to crohs. 
The  rule as to right of x a y  prescribed by G.S. 20-155 applies to nloring 
vehicles approaching an intersection a t  approximately the same time . . . 
Where the driver has already brouglii, his autonlobile to a complctc stop, 
thereafter the duty IT-ould devolve upon him to exercise due care to observe 
approaching vehicles and to govern his conduct ~ccordingly. One who 
is required to stop before catering a Iligl~x ay should not proceed, with on- 
conling vehicles ill vien-, until in the elercise of due care 11e can determine 
that  he can do so wit11 reasonable assurance of safety . . . Generally 
when the driuer of an  automobile is required to stop a t  an  intersection he 
n1u.t yield the right of n a y  to an automobile approaching on the inter- 
secting I i i g h w a ~  . . ., and uilless the approaching automobile is f a r  
enough away to afford reasonable ground for the ~clief  that he can croa, 
i n  safety he must delay his progresq until the other vehicle has pasbed." 
See also Cooley  v. BaX.er, 231 S . C .  333, 58 S.E. !4d 113 ; ,q. 1 ' .  IIill, 233 
N.C. 61, 62 S.E. 3d 332; I r a r r e s  u.  Rehninq  C'o., 236 T.C.  6-13, 7-1 S.E. 
2d 23. 

Xorcover, the Court f i ~ r t h e r  declared in the ; l ! a f h ~ n l /  rnsr that  "the 
right of one staiting from a  topped poqition to undertake to cro.. all 
intersection n oilld depend large1:- u p n  the distance from the interbection 
of approaching rehicles and their speed, and linless under the circum- 
stances he would reasonably appreherid no danger of collision from an 
approaching vehicle i t  71 o d d  be his dntp to delay his p r o g r w  lmtil the 
~ e h i e l e  has passed." 

Furtlicrniore, it  is a genernl rule of la117 that  the operator of a motor 
vehicle must exercise o ~ d i n a y  care, that  is, that degree of rare nhich 
nn ordinarily prudent person would esrrcise under similar circunistances. 
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And in  the exercise of such duty i t  is incumbent upon the operator of a 
motor vehicle to keep same under control, and to keep a reasonably care- 
fu l  lookout, so as to avoid collision with persons and vehicles upon the 
highway. ddams v. Rercicr, Co., 237 S . C .  136, 74 S.E. 2d 332, and 
cases cited. 

And it is said in Wall v. Bail!, 282 S.C.  375, 23 S.E. 2d 330, "It is the 
duty  of the driver of a motor vehicle not merely to look, but to keep an 
outlook in the direction of travel, and he is held to the duty of seeing 
what he ought to have seen . . ." See also Henson v. Wilson, 225 N.C. 
417, 35 S.E. 2d 245. 

I n  the light of the statutes, and these principles of law, applied to the 
evidence in hand, these questions arise : Did plaintiff's wife, before enter- 
ing Clark Avenue, the designated highway, in the exercise of due care 
determine that she could do so with reasonable assurance of safety? And 
did she exercise due care in the operation of the automobile in crossing 
the intersection? She admits that  she misjudged the speed of defend- 
ant's automobile. And she says that  she stopped a t  the stop sign located 
10 or 12 feet from the intersection; that  she saw defendant's automobile 
about a block away; that  she then changed to low gear and went on across 
the street a t  a speed of five miles per hour ;  and that  she did not look 
again to her right, and did not "hear or  see anything until the impact 
occurred." Manifestly, her decision to start  across the intersection lacked 
reasonable assurance of safety, and the operation of the automobile by her 
i n  traversing the intersection without keeping a reasonably careful look- 
out, establishes lack of ordinary care. 

Hence the motion of defendant for judgment as of nonsuit should have 
been allowed. For  defendant, by moving for judgment as of nonsuit, in 
effect, submitted to a voluntary nonsuit on the counterclaim set up  by 
him. Bourne v. R. R., 224 N.C. 444, 31  8.E. 2d 382. 

The judgment below is 
Reversed. 

ERVIK, J., dissents. 
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EJI3L4 I<. TROXTZR, ESEC~TRIX OF TIIE ESTATE OF J .  F. TROXLER, DE- 
CEASED, Y. CENTRAL MOTOR LISISS, ISC.. BOBBIE R. w r n I c I <  ASD 

MRS. HALLIE I". LEFLER. 

(Filed 4 June, 1934.) 
1. Pleadings g 15- 

A demurrer admits the truth of the allegations of fact contained in the 
pleading and, ordinarily, relevant inferer~ces of fact necessarily deducible 
therefrom, but does not xdmit conclusions or inferences of law. 

2. Same- 
Upon demnrrer the allegations of the conlplaint must be liberally con- 

strued with a view to snbstnntial justice, giving the pleader the benefit of 
every re;~sonable intendment in his f t i ~ o r ,  and the demurrer should be orer- 
ruled unless tlie l~leatling be f,ltally defectire. G S. 1-1.71. 

3. Autoniobiles 5 8i- 

I t  is the duty of a motorist, when faced by a red light in a traffic control 
signal properly innintninetl by a municipality, to stop, and his failure to do 
so coilstitutes negliqeuce :is :I matter of law. 

4. Same- 
A niotorist n.110 has stopped in ol~ecliei~ce to a traffic control sigiml is 

under duty not only to refrain from putting his vehicle in motion until 
the green liqllt faces hiln, but is also iuldt~r duty not to make a right turn 
into the intersection imtil lie detern~ines, in tlle e-iercise of due care, that 
such ~novenient cnn be made in safetj-. G.S. 20-154. 

6. Same- 
Wllere the traffic control signal shows n red light to 1-eliicles along one 

street. it limy be inferred t l n t  vehicles nlong tlitl intersecting street are  
faced \T it11 the green light. 

6. Same: dutonlobiles SS 18a, 18~1, 18h  (4)-Allegations held to  show tha t  
negligence of one defendant insulated alleged negligence of t h e  otheia. 

I'laintiff's a1leg;ltions were to the effect that :I driver of a car drove 
across an intersection, that the c l r i~er  of a truck along the intersecting 
street stogped in obedience to the retl light of a tlaffic control signal, that 
tlle d r i ~  er of the truck then nndertool~ to make a right turn before the light 
had turned gleen, and hit the rear of tlle automobile before it had cleared 
the intersection, musinq tllc driver of the car to lose control so tlidt i t  
inflicted the l~roperty clainage in cult I t  n a s  further alleged that neither 
driver lmtl a cle'lr yrreu signal hght : ~ n d  that both were in the intersection 
a t  the s,lule time, :1nd further, that the tlriver of tlie car proceeded through 
the intcr~ectioll a t  :xi1 excessire rate ot  ?iced He'd:  The dennlrrer of the 
(hirer  of the car oil the :round illat tlie d r i ~  er of the truck n a s  guilty of 
in te r~ening  ne~ligence indelwndt>ntly and l>ro\inlately prodncin~ tlic injury 
slloulil lmve been allon etl, since c~ en if it be inferret1 that  the d r i ~  er of the 
car cntcred the intersection as the liql~t wns in llrocew of chanqing, she 
was not under duty of ant icipntiny the negligence of the truck d r i ~  er. and 
i t  is not a l l e w l  tlidt her r ~ t e  of sgeed TI as the cn lse of her losing control 
of her car. 
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7. Segligence 5 9 M - 
A person is not under duty of anticipating negligence on the part of 

others. 

8. Automobiles § 18a- 
-Lllegations that defendant was driving recklessly, without specifying 

wherein the defendant was reckless, relate to conclusions of law not ad- 
mitted by demurrer. 

APPEAL by defendant Mrs. Hallie F. Lefler from Armstrong, J., at 
23 November, 1953, Civil Term of G~ILRORD,  Greensboro Division. 

Civil action to recover for damages to real and personal property grow- 
ing out of an  automobile collision a t  the intersection of South Elm Street 
and East  Lee Street in the city of Greensboro, N. C., as the result of 
alleged joint and concurrent negligence of defendants Bobbie R. Wyrick 
and Central Motor Lines, Inc., on the one hand and Mrs. Hallie F. Lefler 
on the other, heard upon demurrer to the complaint, and motion to strike 
portions of the complaint filed by defendant Mrs. Hallie F. Lefler. 

Plaintiff alleges in her complaint these facts as of the time, 29 May, 
1952, and at  the scene of the collision to which reference is made above: 

(1 )  South Elm Street runs almost due north and south, and Lee Street 
almost due east and west, and both are paved. Lee Street intersects South 
E lm Street almost a t  right angles, and the portion of Lee Street east of 
the intersection is known as East  Lee Street. 

(2 )  The city of Greensboro had established and was maintaining an 
electric traffic control signal a t  this intersection above described, the signal 
being located about the center of the intersection, and "the rights and 
duties of motor vehicles entering and crossing said intersection are gov- 
erned by law and particularly by ordinances of the city of Greensboro." 

( 3 )  The estate of J. F. Troxler, Emma K. Troxler, Executrix, was the 
owner of a retail grocery business, conducted under the name of Troxler 
Brothers Grocery, and of the prernises upon which the grocery business 
was conducted, a t  735 S. Elm Street, i n  the city of Greensboro, K. C.,- 
the store building being located a t  the northeast corner of the intersection, 
fronting on the east side of South E lm Street, and running back along 
the north line of East  Lee Street. 

(4)  I t  is also alleged in the complaint ( a )  that on 29 May, 1952, at  
about 12 :45 p.m., the defendant Bobbie R. Wyrick, as the agent, servant 
and employee of defendant Central Motor Lines, Inc., and within the 
scope of his agency and employment, drove a 2-ton 1951 Dodge truck, 
owned by defendant Central I lotor Lines, Inc., westwardly along E. Lee 
Street, and approached the intersection of South Elm Street and East  Lec 
Street, and (b) that a t  about the same time defendant Hallie F. Lefler 
mas driving her 1951 Oldsmobile club coupe in a north~vardly direction 
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along South Elm Street, and approached the intersection at about the 
same time as did the defendant Bobbie R. Wyrick, who was d r i~ - ing  the 
Ilodge truck as aforesaid. 

(5)  I t  is alleged in paragraph XV of the complamt, "That the defend- 
an t  Hallie F. Lefler proceeded to  drive her automobile across the inter- 
section . . .; that  . . . the defendant Bobbie R. GVyrick had come to a 
stop a t  the stop-light as he mas traveling ~vestwardly on Eas t  Lee Street, 
the light emitting a red signal; that  . . . the said defendant Bobbie R. 
Wyrick then undertook to make a right turn, northwardly in South E l m  
Street;  that  . . . both the defendant IIallie F. Lefler and the defendant 
I3obbie R. Tyriclr  proceeded into the intersection cf said streets without 
having a clear green light or a Go sign frorn the dectric traffic control 
signal a t  the intersection . . .; that  both vehicles were thus in  the inter- 
section . . . a t  the same t ime; that  the front of the Dodge truck driren 
hy defendant Bobbie R. Wyrick struck the rear of the automobile being 
driven by the defendant Hallie F. Lefler; that  the said Hallie F. Lefler 
apparently lost control of her automobile, and that  :;aid automobile there- 
upon turned in an  eastwardly direction and careened across the sidewalk 
on the east side of South E lm Street in front of the plaintiff's store build- 
ing and continued to travel through the door and plate glass windows into 
the front portion of the store building; that  said automobile . . . was 
clntirely within the premises before it came to rest." 

(6 )  Then it is alleged in paragraph XXII  that  the damages sustained 
by plaintiff were caused solely and proximately by the joint and concur- 
rent negligence of the defendants in the operation of their respective 
~eh ic l e s  in that  : 

-1s to Bobbie R. Wyrick, he ( a )  "operated tl-e truck . . . upon a 
public highway carelessly and h~edlessly in  wilful and wanton disregard 
of the rigllts and safety of others ~vithout due caution or circumspection, 
all in violation of" G.S 20-140; (b )  ('before turning from a direct line 
and entering said . . . intersection" (he) "failed to first ascertain that  
the movement could be made in safety and . . . to  give any sign or signal 
of his intention to make a right-hand turn, i n  violation of" G.S. 20-154; 
c'c) "entered the intersection . . . when there was not sufficient space on 
the other side of the intersection to accommodate his vehicle in violation 
of the Code of the city of Greensboro, Chapter 7, 4rticle 6, Section 3"; 
(d )  "carelessly and negligently struck the right rear and side of the 
antomohile being driven by the defendant Hallie F. Lefler"; (e)  "failed 
to keep his vehicle under proper control and . . . to  keep a proper look- 
out for other traffic upon the highway"; and ( f )  '(failed to use due care 
and precaution in the operation of his motor ~ e h i t l e  as he undertook to  
drive his said rehicle from a stopped position into the intersection . . ." 
.lnd as to Hallie F. Lefler, she (g )  "operated her automobile upon the 
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public highway carelessly and heedlessly in wilful and wanton disregard 
of the rights and safety of others, without due caution or circumspection, 
all i n  violation of" G.S. 20-140, and (h )  "drove through said intersection 
a t  an excessire rate of speed and came in front of the truck driven by the 
defendant Robbie R. Wyrick." 

And as to both defendants, they ( i )  "operated their said vehicles care- 
lessly and negligently, causing the automobile owned and operated by the 
defendant Rallie F. Lefler to careen across the street and sidewalk in  
froxt of the plaintiff's store and through the front of . . . and into the 
store," all as hereinabove set out ;  and ( j )  "Sailed to obey the traffic signal 
a t  the intersection . . . in violation of the ordinances of the city of 
Greensboro." 

( 7 )  Plaintiff, after making allegation in respect to the damage done to 
the property of the estate, of which she is executrix, further alleged: 
I n  paragraph XX, that certain personal property of Pet  Dairy Products 
Company was in the store, and was damaged in certain amount, and that 
the Pet  Dairy Products Company has made a written assignment of its 
claim to the plaintiff; and in paragraph XSI,  that certain personal prop- 
erty of J. Ealderacchi, t,/a G. P. Food Distributors, was in the store and 
was damaged in certain amount, and that he has assigned his claim in 
writing to the plaintiff: Llnd in paragraph XXIII, i t  is alleged that the 
joint and concurrent negligence of the defendants mas the sole and proxi- 
mate cause of the damages so sustained by the estate of J. F. Troxler and 
by Pet  Dairy Products Cornpany and G. P. Food Distributors, the claims 
for which hare  been assigned to the plaintiff. 

The defendant Hallie I?. Lefler in apt time filed a motion to strike 
certain allegations from the complaint of plaintiff, in pertinent part, all 
of paragraphs SS and X S I .  and portion of X X I I I ,  all pertaining to 
damage to personal property of Pet  Dairy Products Company and of 
J. Balderacchi, t/a G. P. Food Distributors, and the assignments of their 
respecti~e claims therefor to plaintiff. 

And thereafter defendant Hallie F. Lefler demurred to the complaint 
of plaintiff upon the ground that the complaint does not state facts suffi- 
cient to constitute a cause of action against her, in that it appears from 
the face of the complaint (1) that she was not negligent on the occasion 
complained of ;  (8) that the negligence of defendants Bobbie R. TTyrick 
and Central Notor Lines, Inc., was the sole proximate cause of the colli- 
sion and resulting damage; and ( 3 )  that her negligence, if any, was insu- 
lated by the negligence of defendants Robbie R. Wyrick and Central 
Motor Lines, Inc., and was not a proximate cause of the collision and 
resulting damages to  lai in tiff, if any. 

When the cause came on for hearing, first, upon the motion to strike as 
set forth hereinabove and, then, upon the demurrer, the judge presiding 
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entered orders: First  denying the motion to strike the portions of the 
caomplaint above recited, and, then, orerruling the demurrer. 

To the rulings of the court in each respect defendant Hallie F. Lefler 
objected and excepted, and to the entry of each order she excepted, and 
appeals to Supreme Court and assigns error. 

Y o &  & Boyjd and A. 1V. Flynn,  Jr., for p la in t i f ,  appellee. 
Jordan (e Wright and Perry C. Henson for defendant Hallie F. Lefler, 

appelJant. 

WIR'BORNE, J. While appellant Mrs. Hallie F. Lefler brings forward 
two assignments of error for consideration on this appeal, the one based 
upon exception t o  the action of the court in overruling her demurrer to 
the complaint presents the determinative question. The demurrer chal- 
lenges the sufficiency of the facts alleged in the complaint to state a cause 
of action against her. 

F o r  this purpose the truth of the allegations contained in  the complaint 
are admitted, and "ordinarily r e l ~ v a n t  inferences of fact necessarily de- 
ducible therefrom" are also admitted. But  the principle does not extend 
to admissions of conclusions or inferences of law. Ballinger v. Thomas,  
195  N.C. 517, 142 S.E. 761. See also JfcI,aney v. Motor Freight, Inc., 
236 N.C. 714, 74 S.E. 2d 36;  Hollifeld T. Everhart, 237 N.C. 313, 74 
S.E. 2d 706, and cases there cited. 

Also i t  is prorided by statute, G.S. 1-151, tha t  "in the construction of 
a pleading for the purpose of determining its effect its allegatiolls shall 
be liberally construed with the view to substantial justice between the 
parties." And decisions of this Court interpreting and applying the 
prorisions of this statute require that  every reasonable intendment must 
be in favor of the pleader. The  pleading must be flitally defective before 
it will be rejected as insufficient. See Ins. Co. 1 1 .  X c C ~ a n l ,  215 N.C. 105, 
1 S.E. 2d 369, and cases there cited. See also XcLnney  v.  X o f o r  Freight, 
I ~ z c . ,  S Z I I ) ~ ~ ,  and Bollificld zl. D ~ e r h n r t ,  szipra. 

I11 the light of the proriqions of the statute, as so interpreted and 
fipplied, admitting the truth of the facts alleged in the complaint, this 
Court concludes as a matter  of  la^^ that  the allegations in reqpect to appel- 
lant  the defendant Xrs .  Hallie F. Lefler, are fatally defectire upon the 
grounds on ~vhich  the demurrer is predicated. Irdeed,  i t  affirmatircly 
appears upon the face of the complaint that the property damage of nhich  
plaintiff complains, TTas, as stated by S t a y ,  C. J., in Smith 1 % .  Sinlc, 211 
S .C .  72.5, 192 S.E. 10S, "inclependently and proximately produced by the 
~rroilgful  act, neglect, or default of an ontcide agency or responsible third 
person," to wit, the defendant Bobbie 11. Vyrick,  i n  the operation of the 
truck of defendant Central Motor Lines, Tnc. See .lfintz v.  I l I ~ i ~ p h y ,  235 
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N.C. 304, 69 S.E. 2d 849; A l f o r t l  v. Il'nshington, 238 N.C. 694, 78 S.E. 
2d 915; Baker v. Lumberton,  239 N.C. 401, 79 S.E. 2d 886. See also 
JIcLnney e. X o t o r  Freight,  Inc. ,  supra,  and IIollifield v. E l ~ e r h a r t ,  
supra, where the principle was recently applied, and supporting authori- 
ties cited. IIence the demurrer of Mrs. Lefler, the appellant, should ha\-e 
been sustained. 

Bearing in mind that  it is alleged in the complaint: That  South Elm 
Street runs about due north and south; that  Lee Street runs almost due 
east and \\eat; that Lee Street intersects South Elm Street almost a t  rigllt 
angles,-the portion of Lee Street east of this intersection being knonn as 
Eas t  Lee Street;  and that the city of Greensboro had established and n a s  
maintaining an electric traffic control signal at, and about the center of 
this intersection: I t  is further alleged that  a t  about 12 :45 p.m. the de- 
fendant TT'yrick drove the truck westnardly along Eas t  Lee Street and 
aplvoaeched the intersection; "that a t  about the same time" defendant 
Lefler n.as driving the club coupe nortlirvardly along South Elm Street;  
that "the said defeiidant" (Lefler) approached the intersection '(at about 
the same time as the defendant T y r i c k  . . ."; "that the defendant L ~ f l e r  
proceeded to drive her automobile across the intersection . . ."; "that 
the defendant TFTyrick had come to a stop a t  the stop light . . . the light 
emitting a red signal"; "that the said defendant Wyrick then undertook 
to make a right turn, northwardly into South E lm Street"; "that both 
. . . proceeded into the intersection . . . without har ing  a green light 
or go sign from the electric traffic control signal . . ."; "that both were 
thils i n  the intersection . . . at  the same time"; that  the front of the 
Dodge truck . . . struck the rear of the automobile; ('that the said . . . 
Lefler apparently lost control of her auiomcbile," and that the autoinobile 
thereupon turned in an eastwardly direction and careened across the side- 
walk on east side of South Elnl Street in front of plaintiff's ;tore build- 
ing. etc. 

The allegations of the complaint justify the inference tliat when the 
electric traffic control light, installed and maintained by the city at the 
intersection, s h o ~ e d  red on one s t rwt ,  i t  showed green on the other. Thus 
from these allegations that  nhen Wyrick and Lefler approached the inter- 
section, TTyrick n-as faced \\ ith a red light on East  Lee Street, it  is logical 
and reasonable t o  infer that  as Lefler approached the intercection she was 
faced nit11 the green light on South Elm Street. Then i t  is alleged that  
faced with the red light, TTyrick stopped his truck before entering the 
intersection. r u l e r  such circum>tances it n a s  hi. duty to stop. Fo r  "a 
motorist is negligent as a matter of lam7 if he fails to stop in obedience to 
a red traffic light as required by the ordinance . . ." Cox 7%. Byeight 
Lines, 936 S . C .  72, 72 S.E. 2d 23. See also Blashfields Cyclopedia of 
-lutomohilp L a y  and Practice, Sec. 2655, Vol. 4, p. 185. And before 
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starting again. TT'yrick should not only have the green light or go sign 
facing him, but he should also see and determine in the exercise of due 
care that  such morernent could br made in safety. G.S. 20-154. l l la fhpny  
7:. X o t o r  Lines, 233 K.C. 673, 6 5  S.11. 2d 361. It is alleged that  he 
entered the intersection without a green light or go sign. And it may be 
inferred that if he had looked he would have ascertained that  the Lefler 
automobile was already in the intersection. 

On the other hand, I d l e r ,  having the green light as she approached the 
intersection, i t  seems clear that  she had the right to proceed. I t  is alleged 
<he did proceed into the intersection. But  if it  be inferred from the alle- 
gation that  she entered the intersection as the light r a s  in process of 
c:haaging, she was not under any duty of anticipating negligence on the 
par t  of Wyrick, but in the absence of ailything which gaye or bhould gil-e 
notice to the contrary, <he was entitled to aasunle, and to act on the as- 
qumption, that  he, Mryrick, i n  the exercise of o r d n a r y  care, would not 
proceed into the intervction uwtil a f t w  he had th?  green light, and she 
had cleared the intersection. See Bzclqes a. Sfaley ,  220 N.C. 573, 1 9  
S.E. 2d 239. 

Noreover, while i t  is alleged that  defendant Lejler drore through the 
intersection a t  an  excessive rate of s p e d ,  i t  is not allegcd that speed was 
the cause of her losing control. And the allegation, as to reckless driving 

s1o119 without specifying wherein defendant LeAer n as reckless, are conclu ' 

of lam which are not admitted. 
This case iq distinguishable from ;12tlridge a. I l ~ s f y ,  a n t e ,  353. 
The judgment from which appeal is taken is 
Reversed. 

SAMUEL 5'. G-LSTT, ~ U C I L T  4P.T .ZD\IISISTR.LTOR OF PIERCE BUTLER, DE- 
crism, r .  DOXALD CHASE HOBSOS. G. S. ADKINS, J. E. BROTS- 
S-IRI). . 4 ~ n  DORIS B. BEXTLET, B D V I ~ J ~ ~ A ~ R I ~  oF THE ESTATE OF 

GEORGE F. BI:STLET, I ~ C E  ISCI) 

(Filed 4 Jnne, 1964.) 
1. Pleadings 3 13- 

h demurrer admit9 the truth of t l l ~  allegations of fact contained in the 
ple:wlinq and. ordinarily, r c l r ~  a n t  inferences of fac t  necessarily cleducihle 
therefrom, but does not admit conclnqions or inferences of lan. 

2. Same-- 
Upon dennirrer the aller'ntions of the complaint must be liberally con- 

strued with a riel\. to snhstnntinl jnctice. giring the pleader the benefit of 
erery reasonable intentlment in hi& favor, and the demnrrer should be 
overruled nnlew the plrntling he fatally defectire. G.S. 1-151. 
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3. Same- 
The office of a demurrer to a pleading and the office of a demurrer to the 

evidence are  different in purpose and result, and an adjudication of the 
sufficiency of the allegations upon demurrer to the complaint does not fore- 
close or circurnscribe the consideration of the evidence adduced in support 
of the allegations. 

4. Automobiles 9 8i- 
The driver of a vehicle entering a highway froin a filling station or pri- 

vate driveway is under duty to yield the right of wag to all vehicles ap- 
proaching on the highway, and in the discharge of this duty is required to 
look for ~eh ic les  appro~ching on the highway a t  a time when this precau- 
tion niay be effective. G.S. 20-136 ( a ) .  

5. Automobiles § l2a- 
The operator of a motor vehicle should not drive a t  a speed so slow as 

to iinpede the normal and reasonable movement of traffic, except when 
reduced speed is necessary for safe operation or required by law. G.S. 
20-141 ( h ) .  

The operator of a truck a t  nighttime on the public highways of the State 
is required to hare burning on the rear of the rehicle a red light plainly 
visible under normal atmospheric conditions for a distance of five hundred 
feet to the rear, and other lights and reflectors required by G.S. 20-129 ( d ) .  

7. Automobiles Si, 18a, 18d, 1 8 h  (4)-Complaint held t o  allege negli- 
gence of denmrring defendant which concurred with negligence of co- 
defendant. 

Allegations of the complaint were to the effect that  the driver of a truck 
entered the highway from a filling station on the north side thereof, crossecl 
the westbound traffic lane and entered the eastbound traffic lane, and 
thereafter drove said truck a t  a speed not exceeding 10 miles per hour, and 
did not hare lights burning on the rear of the truck as required by G.S. 
20-129 ( b ) ,  although it  was after dnrli, and that the operator of a car in 
which intestate was riding as a guest. traveling east on the highway, col- 
lided with the rear of the unlighted trucli, fatally injuring intestate Held: 
Cpon the allegations. the alleged negligence of the driver of the car in 
driving a t  fnch speed that  he was nnable to stop within the radius of his 
lights, G S. 20-141, and falling to Beep a proper lookout, did not constitute 
interrening negligence insulatinq the alleged negligence of the driver of 
the truck, and the demurrer of the d r i ~ e r  and owner of the truck wab 
properly 01 erruled. 

APPE \I. by clefelidants Doaa!d Chase IIobson and  G. S. Adkins from 
Ca, T ,  J u J ~ P  Resident of the 10th .Judicial Distr ic t  of N o r t h  Carolina. 

Ci r i l  action to rccorer fo r  alleged v r o n g f u l  death of P ie rce  Butler  aa 
a result of injur ies  sustained i n  a n  automobile collision allegedly caused 
by the joint and coilcurrent negligence of defendants, heard upon clenlur- 
re r  t o  the complaint entered h -  clefeliclants Donald Chase I I o h w n  and 
G. S. Aldkins. 
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The amended comp!aint allege% ( 1 )  that Pierce Butler, late of Cook 
County, State of I l l i no i~ .  died in the State of North Carolina, and plain- 
tifT Samuel F. Gantt has bern duly appointed, anc is duly a d  lanfully 
, ~ c t i n g  as ancillary admillistrator of the estate of Pierce Butler in the 
State of Xorth Carolina. 

(2 )  That  defendant Doris 13. E~lltle-, n o r  rebidmt of Orange County, 
S o r t h  Carolina, is adnlinistratrix of the e ~ t a t c  of George F. Bentley. n.110 
(died 011 or about 26 Jlarch,  1053, in Alaulance County, haring been duly 
appointed on 7 Aipril,  19533, by Clerk of Snperior Court of Orange 
County. 

(3) That  defendant<, Donald Chnce Hobson a x 1  G. S. Lldliin.. are 
citizens and reciilente of Ai la~nanee  CountS. S o r t h  Carolina. and defend- 
ant  J. E. Brou~sa rd  is a citizcn and resident of S e o -  Iberia, Loui.iana. 

Aiid the anlellrled con~plaint  alleges a 1 ~ 0  euhstantialIy the-e facts and 
circunlqtances a t  the time of and conwrnily. the ;a d collision : 

"4. That  the plaintiff . . . alleges that the defer dant. J. E. Brouesard, 
is and was . . . the owner of the 1056 Pontiac coach driven by George 
F. Bentlcy . . . in whirh Pierre Butler . . . was riding as a passenger, 
and said George F. Bentley n-a< d r i ~ 5 n g  as his agcnt and within the scope 
of his agency. 

" 5 .  That  the plaintiff . . . alleges that  the defendant, G. S. Adkins, is 
and was . . . the o r n e r  of the motor vehicle being driven by the defend- 
ant, Donald Chase Hohson, in the collision herein described. 

''6. That  the plaintiff . . . alleges that  on or ,ibout the 26th day of 
March 1953, George 3'. Bentley invited Pierce Butler, n h o  was then 
living at the University of North Carolina in Chapel I-IilI, North Caro- 
lina, . . . to go with him as his guest to dr i re  from Chapel Hill,  S o r t h  
Carolina, to  Burlington, E o r t h  C'arolina, and re tu ln ;  that  in niaking this 
trip, said George F. 13entley nas  drir ing a 1953 Pontiac coach onried by 
his father-in-law, said J. E. Rroussard ; that on thtl return tr ip to Chapel 
Hill, while said George F. Bentley was driving said Pontiac coach in an 
easterly direction along U.  S. Highway 70 approximately three miles nest  
of Burlington, Xor th  Carolina, a t  approximately t i  :30 P. 31. 011 the 26th 
d a ~  of March, 1953, said Pontiac coach ran  x i t h  great force and violence 
into the rear of a l 9 4 i  auto car truck also headed in a11 easterly direction 
on U. S. Highway 70, and being a t  said time and place in rliarpe of the 
defendant, Donald Chase Hobson; that as a result of snid colli.ion, *aid 
Pierce Butler received serious bodily injuries \vhith resulted in Ilia death 
on the 28th day of X a r c h  1953. 

"7. That  the . . . alleges that  at the time and place of the 
collision hereinabove described, said defendant, llonald Chase Hobson, 
T T ~ R S  driving said automobile and xvas in  charge of said automobile as a 
servant and agent of the defendant. G. S. Adkins, :md ~vi th in  the Fcope of 
his employment. 
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GASTT Q. Hossox. 

"8. That  the defendants, Donald Chase Hobson and G. S. Adkins, were 
negligent a t  the time and place of the collision complained of in the 
following respects : 

"(a)  The defendant Hobson, acting for and on behalf of the defendant, 
G. S. Adkins, as aforesaid, drove said auto car truck from a service station 
on the north side of said U. S. Highway 70 across the north traffic lane 
of said highway and on to the south traffic lane of said highway, proceed- 
ing in an easterly direction, ~vithout first ascertaining v~hether the condi- 
tion of traffic on said r. 8. I%ighway 70 was such as to permit such entry 
and crossing of said highway a t  said time and place and particularly 
failing to  observe the oncoming automobile being driven by the defendant, 
George F. Bentley, traveling in an  easterly direction on the south traffic 
lane of the said highway, and that such entry and crossing of said high- 
way a t  such time and place was negligent and careless in that it cndan- 
gered other vehicles traveling on said highnay and s ecifically the vehicle 

) .  

being operated by George F. Bentley, and also faded to yield the right 
of way to said oncoming vehicle in violation of North Carolina General 
Statutes 20-156 (a) .  

"(b)  After making said turn  into U. S. Highway 70, the defendant 
Hobson thereafter drove said auto car truck a t  a speed not exceeding ten 
miles per hour, which speed was one which would impede or block the 
normal and reasonable movement of traffic, in violation of North Carolina 
General Statutes, Section 20-141 (h ) .  

('(c) Said defendants, Donald Chase IIobson and G. S. Adkins, oper- 
ated and caused to be operated said auto car truck on said U. S. Highway 
70 immediately prior to and a t  the time of said collision without having 
on said truck a t  the rear thereof a red light plainly visible under normal 
atmospheric conditions from a distance of 500 feet to the rear of said 
vehicle and other lights and reflectors required by the laws of the State 
of North Carolina and, more specifically, by Kor th  Carolina General 
Statutes, Section 20-129 ( d )  and said defendants operated said auto car 
truck on the highways of the State of Xor th  Carolina a t  the time and 
place complained of although the highway was not lighted and the night 
mas dark. 

'((9) The defendant, George F. Rentley, was negligent a t  the time and 
place of the collision complained of in the following respects : 

"(a)  H e  failed to operate the automobile he mas driving that  night in 
such manner and a t  such speed as ~vould enable him to stop x i th in  the 
radius of his lights and as might be necessary to avoid colliding with other 
vehicles on said highway a t  said time an? place, i n  riolation of the laws 
of the State of North Carolina in such cases made and povided and, 
specifically, G.S. 20-141. 

( '(b) H e  failed to keep a proper and careful lookout. 
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"10. That  the conlbined and joint negligence of the defendants as set 
forth in paragraphs 8 and 9 above n a s  the proxin~ate cause or causes of 
the collision herein described and of the injuries "eceived by this plain- 
tiff's intestate. Pierce l h t l e r ,  which injnries resulted in  said Pierce But- 
ler's death," all to great  damage to his estate. 

The defendants, Donald Chase Hobson and G. S. Adkins, demurred 
"to the amended complaint for that  same does not state facts sufficient t o  
constitute a cause of action againqt them, in that  it appears upon the face 
of the cornplaint : 

"1. That  the sole proximate cause of the motor vehicle colli5ion in 
question was the negligence of the defendants, J. E .  Broussard and George 
F. Bentley, intestate of the defcndant Doris B. Br~ntley, A\drrii~listratris. 

"2. That  if these defendants mere guilty of any act of negligence the 
same was insulated and rendered inoperative by the negligence of the 
defendant J. E. Rroussard and that  of George I?. Elentley, intestate of the 
defendant, Doris B. Bentlev, Adniinistratrjx." 

When the cause came on to  be heard before Carr  Resident Judge of the 
Teritli Judicial District, on 1 2  December, 1953, upon the demurrer filed, 
and having been heard, after notice, the Judge ordered and adjudged that  
the demurrer be overruled, and that  defendants be allowed 30 days within 
vhich  to  file a n w e r .  

The  defendants, Donald ('haw IIobson and G. S.  Adkins, except to 
the foregoing order, and appeal to Su1,rerne Court, and assign error. 

E t ' l ~ n d s ,  S a n d e r s  (e. E v e r e t t  f o r  p la in t  if, appel lee .  
C o o p r ,  L o n g ,  L a t h a m  LC C o o p e r  and  R n r n i e  P ,Tones for defenclatl ts .  

appel lnn  ts. 

WIKBORAE. J. The demurrer of the defendants the appellant? IIolwn1 
and Adkinr, presents for decision the question as to whether or not the 
facts alleged in the con~plaint  are suificieiit to  con,titnte a cauw of action 
against them. For  the purpose of considering suc i  question, the truth of 
the allegatiolis contailled in the complaint is admitted, and "c)rdiliaril~- 
relevant inferences of fact necessarily deducible tlierefronl are also ad- 
mitted. But the principle does not extend to admissions of concl~~rions 
or inferences of  la^^," S t n c y ,  C .  .I., in B n l l i l q e t ,  11. 2'hor)zns, 105 X.C. 517, 
1 2 1  S.E. 761; Bl in~r jnrdner  c. F t J l c e  Co., 936 N.('. 698, 74 S.E. 2tl 3.3; 
, l I c L n ~ ~ e ? i  I . .  J l o f o r  E 'rr iq l i f ,  It!. .. , : r i  S.C. f 14. 74 S.E. 2d 36 ; also Piiih- 
117it1q 1 ) .  Lrrmm, "3 3 . C .  520. P.R. 2d 270, and cases cited. 

Too, it is p r o ~ i d e d  by stntutr, (+.S. 1-151, that  in the constriiction of a 
pleading for the purpose of determining its cffect its allegations .hall he 
liberally conct rnd nit11 the vie~r. to  wh+in t i :~ l  justice be tnem the 
parties. , h d  deciqions of tlliq Conrt interpreting and applying the pro- 
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visions of this Statute require that  erery reasonable intendment must be 
in  f a lo r  of the pleader. The pleading must be fatally defective before i t  
mill be rejected as insufficient. See Ins .  Co. v. illcCrazu, 215 N.C. 105, 
1 S.E. 2d 369 ; also Burngnmlner. v. Fence Po., supra. 

I n  the light of the provisions and principles of the statute, as so inter- 
preted and applied, consideration of the facts alleged in the complaint in 
the instant case, leads this Court to conclude, as did the Judge on hearing 
belolv, that  the allegations in respect to the defendants, Hobson and 
Adkias, are not so fatally defective, as a matter of law, as to require the 
sustaining of the demurrer on the ground upon which i t  is based. -1s was 
said in the B u m g a r d n e ~  cnse, supru, the factual situation mag be fully 
developed upon the trial in Superior Court. Then the court may consider 
the case in the light of the evidence adduced by the respective parties. 
And such consideration will not be foreclosed or circumscribed by decision 
now made on the demurrer. See Xontgornery v. Blades, 222 S . C .  463, 
a t  page 469, 23 S.E. 2d 844; Lewis c. Shnz%er, 236 S .C .  510, 73 S.E. 2d 
320, and cases cited. 

I n  the Lewis case, supra, in opinion by Hnmhi l l ,  J., now C.  J., it is said 
that  ''a demurrer to a complaint, G.S. 1-127, and a demurrer to the evi- 
dence, G.S. 1-153, are different in purpose and result. One challenges the 
sufficiency of the pleadings, the other the sufficiency of the evidence," 
citing cases. 

Severtheless, i t  is appropriate to say that  appellants in brief filed in 
this Court present two main topics for consideration: (1 )  That  the facts 
alleged in the complaint fail to show that  the death of plaintiff's intestate, 
Pierce Butler, resulted from negligence on the part  of Hobson; and (2 )  
that  the complaint shows on its face that  any negligence on the part  of 
Hobson was insulated and rendered inoperative by the intervening negli- 
gence of Bentley. 

As to the first, it  may be noted that the complaint of plaintiff alleges 
that  a t  the time and place of the collision here involved the defendants 
Hobson and Adkins were negligent in three aspects as set forth in para- 
graph 8, subsections ( a ) ,  (b )  and (c) .  

The  first ( a )  charges that  Hobson, acting for and in behalf of Adkins, 
drore the auto car truck a t  a time and in a manner riolative of the pro- 
visions of G.S. 20-156 ( a ) .  I n  this statute i t  is provided that  "the driver 
of a vehicle entering a public high~vay fro111 a private road or drive shall 
yield the right of way to all rehicles approaching on such public high- 
\~-ay.') And in order to  comply with this statute, the drirer  of such 
vehicle is required to look for rehicles approaching on such h ighray .  and 
this ''is required to be done at a time vhen  this precaution may be effec- 
tire," as expressed by S f n c y ,  C. J., in B n w i s o n  v. R. R., 194 N.C. 656, 
140 S.E. 508, citing cases. Sez also Gcrrner z.. P i f t m a n  and Sip?, 237 
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S.C.  335, 75 S.E. 2d 111, a case somen-hat similar in factual situation t o  
the one in hand. 

However, the G a m e r  case canie up  on appeal from judgment as of non- 
suit entered a t  the close of all the eridence. The collision there i n r o l ~ e d  
was between an  automobile onned and operated ly defendant Pi t t l~ ian ,  
in n-hich plaintiff was riding, and an  automobile owned and operated by 
defendant Sipe. The Sipe autoinohile was traveling east on a street, and 
i n  the line and lane of eastbound traffic thereon, and the Pi t tman car liad 
juct emerged from a pr i ra te  driven-a?. located on the north side of the 
street and mas proceeding across the street, turning t o  left, that  is, east. 
to get into the line and lane of eastbound traffic. And while the factual 
situation there is not identical to that in present case, the Court discussed 
the statute and applied the pertinent principles of law. This may be done 
in instant case when the ultimate factr alleged are de~-eloped by criclt>nc~ 
a t  the tr ial  in Superior Court. 

r 7 I lie second (b)  charges that, after making the {u rn  into the highway, 
Hohson drore the auto car truck a t  a speed not exceeding ten inilcs per 
hour under existing conditions in  ~ i o l a t i o n  of G.S. 20-141 (11). This 
statute pl-orides that  no person shall drire a inotcr vehicle a t  such slow 
speed as to impede or block the ilornlal and reasonable movement of 
traffic, except whcn reduced speed is necessary for safe operation or in 
compliance with law. 

-\id the third (c)  charges that FTobson operated the auto car truck on 
a h i g h ~ a y  without having on, and a t  the rear of it, a red light 
plainly yisihle under normal atmospheric conditions from a distance of 
fiw hundred feet to the rear, and ot11c.r lights and reflectors required by 
G.S. 20-129 id) .  

These allegations ( b )  and (c)  admit of proo! in respect tliereto- 
wliich whcn i i i t roducd,  niay he jndgetl in the light of applicable princi- 
plrs of lax-. 

This Court holds that the facts as alleged are no-  sufficiently definite to 
point to :I ringle inference in respect to the contention of appellants that  
defendants I3entley n ~ l d  Broussard were negligent as alleged, and that  
such negligence iniulated any negligence of ~ l i i e h  the defendants Hobson 
and Adkins map hare  been guilty. 

This necessitateq a tr ial  in Superior Court wliere the facts map  he 
ilereloped by evidence within the franlt.work of the pleading, and then the 
evidence coi~eidered in the light of applicable p i 1  ciples of la>\-. 

Hence the judgnlent below is 
Affirmed. 
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STATE v. ALDOS JIATHEAT. 

(Filed 4 June, 1054.) 
1. Larcenx 9 7- 

Evidence tending to shom that an automobile was stolen from where it  
mas ~ a r l i e d  in front of the owier's house, that  some 52 days thereafter 
defendant mas apprehended driving an automobile of the same malie and 
color and the same motor registration number, but with license plates that 
had been issued for a different vehicle, i s  lleld sufficient to be submitted to 
the jury in a prosecution for larceny. 

2. Larceny §§ 5, 8--Possession raises n o  presumption of guilt  if t ime inter- 
vening af ter  theft is too long. 

The State's evidence tended to show the theft of a car from its owner 
and that defendant was apprehendecl some 52 days thereafter in possession 
of the car. The State ofCered no evidence tending to shom how long defend- 
ant  had been i11 possession of t l i ~  car prior to his arrest. Held: The elapse 
of time between the theft and the arrest of defendant was too long under 
the circumstances for the mere possession of the property to infer guilt of 
defendant, but was only a circumstance, without presumptive significance, 
to be considered by the jury with the other facts and circumstances in 
determining whether the State had carried the burden of satisfying the 
jury beyond a reasonwble doubt of defendant's guilt, and a n  instruction on 
such evidence as  to the presumption of guilt arising from "recent posses- 
sion" is prejudicial. 

APPEAL by  defendant f r o m  S i r n o c l ; ~ ,  J., F e b r u a r y  Cr imina l  Term,  
1954, of DURHSI\I. 

Criminal  prosecution tried upon  a bill of indictment charging the de- 
fendant  with the larceny i n  D u r h a m  County, on 20  October, 1953, of a 
1953 F o r d  Deluxe automobile of the r a l u e  of $2,200, the  property of one 
D a r i d  E. Womble. 

T h e  State's eridence tends to shom t h e  following: O n  20 October, 1953, 
David  E. Womble mas the  owner of a 1953 F o r d  Deluxe automobile, royal 
blue i n  color, wi th  two doors, which had  a reasonable marke t  r a l u e  of 
$1,545, having been purchased about  s i x  months pr ior  thereto a t  a cost of 
$2,200. O n  the n igh t  of 1 9  October, 1953, Womble's wife parked the car 
i n  f ron t  of their  home on Shenandoah Avenue i n  the C i t y  of Durham.  
A t  five o'clock the nes t  morning, D a r i d  E. V o m b l e  missed the  car.  H e  
testified t h a t  no one except his wife and  himself had the  authori ty  to d r i ~ e  
the  car  and  tha t  he had  not  given the  defendant o r  a n y  other person the 
r igh t  to  remove t h e  ca r  f rom the  place where i t  TTas parked on the night  
preceding the discovery of its loss. 

T h e  registration certificate was introduced i n  eridence showing the 
ownership of the  ca r  i n  D a r i d  E. Womble of 2517 Shenandoah Avenue, 
Durham,  N o r t h  Carolina, and the registration number as  B3NG-121392. 
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On 9 January ,  1054, H. W. Pridgen, a State Highway Patrolman, 
arrested the defendant approxiniately eight miles w s t  of S e n -  Bern, 
S o r t h  Carolina, on U. S. Highway No. 70,  about 2 :15 p.ln., tiriving a 
blue tn o-door Ford Deluxe autoinobile later identified a. the car of David 
E. Womhle which had been stolen on 19 or 20 Octoher, 1953. The licensc 
plate on the car a t  the time of defendant's arrest had been iszued for a 
1948 Ford automobile and not for  the car of David E. TTonible to nhich  
it v a s  attached. 

Tlie defendant offered no evidence and the jury returlled a ~e r t l i c t  of 
and from the judgment irnpose(1 the defendant appeali, a 4 g n i n g  

I3rrol'. 

- 1 t t o r n e ~ j - G e n e r a l  X c S I u l l n i z ,  L l s s i s f a n f  Alf tnrnc~y-Cr'enr,a7 L o r e ,  nilcl 
IITilliczm 1'. Jlciyo,  3 l e n l b e r  o f  Sftr ' T ,  f o r  f h e  S f n f  e. 

2'rcylor tC- J l i f c l ~ e l l  for  c i e f e ~ d ~ n f ,  a p p c l l a t t f .  

D~sn-Y,  J. The defendant assigns as error the d~.nial of his niotion for 
judgment as of nonsuit, hut n e  tliiilk the evidence produced hy the State 
x-as sufficient to carry the case to the jury. 

The defenclant's assignment of error, however, tlased on esc~pt ions  to 
rhose portions of the charge which deal with the presumption of guilt 
,trising from "recent po~session," must be sustained. 

The p a r t m f  the chargr complained of were taken almost verbatim from 
c~liargcsn~hich this Cour t approred in thc cases of S 1 % .  TT'l~ife ,  196 S . C .  1, 
114 S.E. 290, and S. v. H a k ~ r ,  213 N.C. 524, 196 S.E. 820. But  the facts 
with respect to "recent posses.ion7) in tliose cases were substantially differ- 
c~nt from tliose in the present case. 111 the Vhi t e  r o s e ,  a vatch  was stolen 
j;11 Pasquotank County from the bedroom of the prosecuting ~ri tnecs on 
the night of 1S October. 1027. On 24 February, 1E28. the defe i~da~i t  was 
,lrrested for peeping iiito the nindows of a residellce in Elizabeth City. 
\Then taken to prison he  as searched and the wa ch of the prosecuting 
witness Jvas found in his possession. The State offered e~ idence  to the 
(Affect that  the watch was in the posiessiol~ of the defendant prior to 
1 K o ~ e m b e r ,  192'7. I n  the B n k c r  easc ,  the defendant n.as charpctl with 
the larceny of a cow. The con. v a s  stolen in Edgt~cornbe County 011 the 
night of 2S October, 1937, and found in the posse.sio11 of the dpfeildant in 
Kayne County on 3 Sorember,  1987. The defendant testified that he 
honght the cow from the truck of ail unknona man just o u t ~ i d e  of Sniith- 
field in Johneton County on 1 Kovember, 1037. 

I n  the present case. the antomobilc of D a d  E. Womblc TT-a. .tole11 in 
Durham on the night of 10 Octohcr, 1053, and fomld 82  days later, 011 

I? Jannary ,  1954, in po~ce..im of the tlefendant. m3ar S e n -  Bern. S o r t h  
Carolina. HOTTPT er, the State offered no evidence te~icling to shorn hon- 
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long the defendant had been in possession of the stolen property prior to 
his arrest, as it did in the case of 8. C. l l ' h i f e ,  s u p r a .  Also, the defendant 
i n  9. C. E a X w ,  s u p m ,  had possession of the stolen cow so soon after i t  was 
stolen that the possession gave rise to a presumption of guilt. But, under 
our decisions, the time that  elapsed in this case between the theft and the 
arrest of the defendant was too long under the circumstances revealed on 
the record for the mere possession of the property to infer guilt on the 
part  of the defendant or to create a presumption thereof. 9. I*. A b s h e r ,  
230 N.C. 598, 54 S.E. 2d 922 ; S. c. U o l b r o o k ,  223 N.C. 622, 27 S.E. 2d 
725 ; S. v. R i g h t s ,  82 X.C. 675, 

I11 the last cited case, the Court said:  "It is a general rule that  when- 
ever the property of one, which has been taken from him without his 
knowledge or consent, is found in the possession of another, i t  is incum- 
bent on that other to proye horn he came by it, otherwise the presumption 
is that  he came by it feloniously. Rut  in applying this rule due attention 
must be paid to the circumstances by which such presumption may be 
weakened or strengthened, depending on the length of time intervening 
between the theft and the finding of the goods in the possession of the 
party accused. . . . Ordinarily i t  is stronger or weaker in proportion to 
the period intervening between the stealing and the finding in possession 
of the accused: and after the lapse of rt considerable time before a posses- 
sion is shown in the accused, the 1 ~ 7 1 ,  does not infer his guilt, but leaves 
that  question to the jury under the consideration of all the circum- 
stances." 

I n  applying our decisions to the facts in this case, in our opinion, the 
possession of the car in question, i n  the absence of evidence as to when 
or under what circumstances the defendant came into possession of it, 
is only a circumstance, without presumptive significance, to be considered 
with the other facts and circumstances by the jury in determining whether 
the State has carried the burden of satisfying the jury beyond a reason- 
able doubt of the defendant's guilt. S. Y. d b s h e r ,  s u p r a ;  S .  v. H o l b ~ , o o k .  
s u p r a ;  S. T .  , l lcFalls ,  391 1Y.C. 22, 18 S.E. 2d 700; S. c. L i p p a r d ,  183 
K.C. 786, 111 S.E. 722; S. v. A n d e r a o n ,  162 N.C. 571, 77 S.E. 238; S, zs. 
R i g h t s ,  ~ u p ~ - a .  

I n  the case of S. v. - l b s h e r ,  m p r n ,  an automobile n-as stolen in Elkin in 
Surry  Countv on S Xarch,  191i;. Three months later, on 7 June.  1948, in 
S o r t h  Kilkesboro, in the adjoining County of n'ilkes, the defendant 
Absller was found in the possession of an auton~obile, the body of ~vhich 
was identified as having originqlly been a part  of tlie automobile stole11 
in Suwv County on S March, 1041, but the chassis and motor had he- 
longed to a different vehicle. 011 appcal to this Court, lve held therc ~ v a s  
error in t l l ~  court's charge to the jury in permitting it to take into con- 
nidcration. in arriving a t  it; verdict. inferences of guilt arising from the 



436 I N  THE SLTPRT:JIE COUILT. [240 

possession of the  stolen property. Der in ,  .I., ( l a te r  Chief J u s t i c ~ ) ,  speak- 
i n g  f o r  tlie Court,  said : " I n  so charging we th ink  the court inadvertent ly 
submitted to the  j u r y  a point of vien. more favolable  to the S ta te  t h a n  
the  facts  m r r a n t e d .  T h e  jurors xrerc. permitted i o consider the ciscum- 
stances of this  case i n  the l ight  of the doctrine of the recent posvssion of 
stolen goods as  creat ing a n  inference or ~iresunlpt ion of guilt ,  and,  under  
the  principle of law, to  give added weight to the  evidence of the 170s.-e+ 
sion of the  stolen property i n  K o r t h  T\lilkesboro, as  ground f o r  rendering 
verdict of guilty, when according to the evidence three nlontlis had  elapsed 
f r o m  the  time of the  larceny of the automobile to the t ime a par t  of i t  
n-as found  i n  possession of the defendant i n  N o r t h  TTTilkcshoro. lTnder  
tlie circumstances here th i s  would not v x r r a n t  susrni t t ing thi.; principle 
to  tlie j u r y  as  the  basis f o r  a verdict of gui l ty  :IS charged i n  thc  hill. 
8. v. Cnnzeron, 233 N.C. 4.1-0, 27 S.E. 2d 8 1 ;  8. r. Ho lb~ook ,  223 3 . C .  
622, 27 S.E. 2d 725;  8. 2.. TVelnstein,  224 N.C. 645, 31 S.E. 2d 020;  
S. v. Jones, 227 K.C. 47, 40 S.E. 2d 458." 

I t  m a y  bc noted fur ther  tha t  ~ r h i l e  the S ta te  dic show tha t  the defend- 
a n t  11-as operat ing the  stolen car  with a n  impropel  license plate attached 
thereto, being one issued f o r  a 1 9 4 s  F o r d  automol)ile, i t  did not  hlio~v to 
whom the license f o r  the  1948 autonlobile 11-as issued by  the Depar tment  
of Motor  Vehicles. 

T h e  defendant  is entitled to  a new t r ia l  a n d  i t  js so ordered. 
N e w  trial.  

JIILTOS JVLIAN A L D  WIFE, T'IRGINIA E. JULIAN, r .  EDGAR H. LAWTON 
A s n  CH.IRLES IT. CORER, Exccrrroxs A A D  TRV~TEES O F  T H E  ESTATE O F  

77'. C. COKER, DECEASED, LOUISE V. COICER, CORNELIUS 0 .  CATHEY, 
BETTIAH PROCTOR CATHEY, AXD WALTER D. TOT. 

(Filed 4 .Ju?~e, 19.54.) 
1. Deeds 16b- 

Co~enants  restrictinq the free use of property a re  not favored, and the 
terms of such co\-enants n ill not be enlarged by constr~iction beyond the 
plain and unnlista1;ahle meaning of tlie Innguage emplo~ ed. 

2. Saaie- 
A covenant pro\ iding that no residence shonld be erected on the lot con- 

veyed until the type nnd exterior 1inr.s of tlie strnctnre had bren approred 
by the dereloper, or ml :~rchitect seltlcted by him, creates n corenant per- 
sonal to tlie developer \vhich he may exercise in person or through the 
architect hr selccts. and therefore s1ic11 corenant terminates upon the death 
of the clereloper and cannot 1 ) ~  enforced by the execntors and truqtees of 
the developer, nor the on-ners of other lots in the dcbrelopment on the theory 
that  it was a corenant intended for their benefit. 
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3. Principal and Agent § 4- 

Where the developer of a siihdirision inserts in the deed to each lot that 
no residence shonld he wecterl thereon unless the exterior lines were ap- 
prored by the clereloyer or by an architect selected by him, and thereafter 
the developer esecntes an instrument designating the architect to pass on 
the question. Irclrl, sucli architect is merely the agent of the developer for 
the purllose stipulated, and such agency is terminated by the death of the 
developer. 

A P P ~ A L  by defendants from S l ~ n r p ,  Spc*icil J u d g e ,  at  February Special 
Term. 1954. of O R A ~ G E .  

Proceeding under the Uniforn~ Declaratory Judgment , k t  for a decla- 
ration in respect to the construction and validity of a covenant in a deed. 

The matters necessary to an understanding of the legal question arising 
on the appeal are ctated in  the numbered paragraphs set forth belorr. 

1. Dr.  TT. C. Coker, famed and longtime professor of botany a t  the 
University of North Carolina, owned a tract of land near Chapel Hill,  
which he subdivided into numerous building lots for residential purposes 
and placed upon the market as a restricted residential district under the 
name of '(the Rocky Ridge Development." 

2. On 12 May, 1946, Dr. Coker sold and conreyed one of the lots, 
namely, Lot 57, to Cornelius 0. Cathey and Beulah Proctor Cathey by a 
deed containing this covenant: "And the said Cornelius 0. Cathey and 
wife, Beulah Proctor Cathey, parties of the second part, as a part  of the 
consideration of this deed, covenant for themselves, their heirs and as- 
signs, with the said TV. C. Coker and wife, Louise Venable Coker, pzirties 
of the first part, and their heirs and assigns, as to the land herem de- 
scribed, that  not more than one dwelling house shall be placed upon this 
tract, with the provision that  the dwelling house shall cost not less than 
$6,000.00; and t h a t  n o  due l l ing  house 01- o ther  building shall  be erected 
o n  the  tract  u n t i l  t h e  t y p e  and er ter ior  l ines of the  bui lding t o  be erected 
shall have been a p p w v e d  b y  S T ' .  C. C'olcer or  b y  a n  architect selected b y  
h i m ;  that  no building npon the said property shall be erected nearer the 
Chapel Hill-Nelson Road than 60 feet and that  no building shall be 
erected nearer the side and rear lines of the lot than 25 feet except with 
the written consent of the then owner of the adjoining property affected 
thereby; and that  no cows or pigs shall be kept upon the premises, pro- 
vided, holyever, that  the restrictions herein as to the dvelling house shall 
not prohibit the erection and use of servant's quarters on the premises 
when erected and used in connection ~ v i t h  the garage erected on the prop- 
erty." 

3. Dr. Coker sold and conveyed niany other lots of the Rocky Ridge 
Development to others. As a consequence, he retained only a few of the 
lots a t  the time of his death. Ail l  of Dr.  Coker's grantees took title to 
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their lots under deeds containing co~~enan t s  identical with the corenant 
quoted in the preceding paragraph. The plaintiffs Milton Jul ian  and 
wife, Virginia E. Julian,  had full notice of the existence and terms of 
such covenants \vlien they accepted the deed nientioned in the next para- 
graph. 

4. On 2S October, 1949, Cornelius 0. Cathey and Beulah Proctor 
Cathey sold and conveyed Lot 57 of the Rocky Ridge Development to the 
plaintiffs by a deed containing this stipulation: "This deed was executed, 
delivered, and accepted subject to the restrictions and conditions con- 
tained in a prior deed for this same land from K. C. Coker and wife, 
Louise V. Coker, to  Cornelius 0. Cathey and wife, Beulah Proctor 
Cathey, dated March 12, 1946." Cornelius 0. Cathey and Beulah Proc- 
tor Cathey onned other property in the subdi~ision,  which they still 
retain. 

5. On 1 7  Xarch,  1953, Dr .  Coker executed a subsequently recorded 
instrurnellt whereby he designated "Walter D. Tcy . . . as the architect 
selected by hirn to pass upon and approve or disc pprove . . . plans and 
specifications and plot plans" for dwelling houses and other buildings 
to be erected upon lots in the Rocky Ridge Development. 

6. On 37 June,  1953, Dr.  Coker died testate, an13 title to the unsold lots 
in the Rocky Ridge Development passed to Edgar H. Lawton and Charles 
TV. Coker, the executors znd trustees named in his will, subject to the 
marital rights of his witlow, Louise T. Coker. The executors and trustees 
and the widow still retain their respectire interes s in the unsold lots. 

7. The plaintiffs propose to erect on Lot 57 of the Rocky Ridge De- 
velopment a dwelling house conforniing to all the specific restrictions 
spelled out in tangible form in the covenant in the deed whereby Dr. Coker 
conveyed the lot to their grantors Cornelius 0. Cathey and Beulah Proc- 
tor Cathey. 

S. The plaintiffs submitted plans for their proposed clwelling house to 
Walter D. Toy, who declined to  approre the t ~ p e  and exterior lines of 
the contemplated structure. 

9. Subsequent to this event, the still existing controversy arose between 
the parties in respect to the meaning and validity of the covenant xi-hereby 
the grantors Cornelius 0. C a t h y  and Beulah Proctor Cathey 
agrecci that  no dwelling home or other building qhonld be erected on 
Lot 57 until the type and exterior line< of the s t ruc t~l re  had been "ap- 
p r o ~ e d  by TIr. C. Coker or by an  nrchitrct selected hv him." The contro- 
versy may be summarized in this fashion: The plaintiffs avert: that  the 
covenant in question was a pe r~ona l  one inserttd in the deed for the 
benefit of Dr .  Coker alone ; that the cort~nant in question ended, therefore, 
with the death of Dr.  C'oker; and that  conrequentiy the plaintiffs posseqs 
:in abiolute legal riglit to erect their proposed dwelling on Lot 5 1  regard- 
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less of whether Walter D. Toy approves it as to type and exterior lines. 
The defendants insist, howeyer, that the covenant in question survived 
Dr .  Coker, and that  it precludes the plaintiffs from erecting any dwelling 
house or other building on Lot 57 until the type and exterior lines of the 
structure have been approved by TTalter D. Toy as the architect selected 
by Dr.  Coker. The defendants ad~.ance two arguments to sustain their 
position. They assert primarily that the covenant in question was made 
for the benefit of the successors in intereqt to Dr. Coker as well as for the 
benefit of Dr.  Coker himself; that the corenant in question imposed an 
express co~~ t rac tua l  obligation upon the plaintiffs' grantors to obtain the 
prior approval of Dr .  Coker or of an  architect selected by h im;  that  the 
plaintiffs are equitably bound to observe the contractual obligation of 
their grantors because they took title to Lot 57 with notice of the covenant 
in question; and that the executors and trustees and the widow, as the 
successors in interest to Dr .  Coker, are entitled to compel the to 
obey their equitable duty to observe the contractual obligation of their 
grantors. The defendants maintain secondarily that  the covenant in 
question was inserted in the deed to the plaintiffs' grantors pursuant to a 
general building scheme for the development of the Rocky Ridge Develop- 
ment, and that  the covenant in question is, therefore, enforceable against 
the plaintiffs by the defendants or any other persons owning lots in the 
Rocky Ridge Development. 

10. On 30 September, 1953, the plaintiffs brought this proceeding 
against the defendants under the Uniform Declaratory Judgment Act for 
a declaration that  the corenant in question ended with the death of Dr. 
Coker, and that  they are, therefore, a t  liberty to erect a dwelling house on 
Lot 57 without obtaining the approval of Walter D. Toy or any other 
architect as to the type and exterior lines of the structure. The defend- 
ants entered general appearances, denlanding a contrary declaration and 
accordant injunctive relief. 

11. The pleadings on both sides reyea! the truth of the factual matters 
stated above. When the cause was heard a t  the February Special Term, 
1954, of the Superior Court of Orange County, the presiding judge 
allowed the motion of the plaintiffs for judgment on the pleadings, and 
entered a judgment declaring that  the plzintiffs are entitled to erect a 
dwelling house on Lot 57 "without obtaining the a p p r o ~ a l  of F a l t e r  D. 
Toy or any other architect as to the type and exterior lines of the build- 
ing." The defendants excepted and appealed, assigning this declaration 
as error. 

TTri17inin S .  Rfezrn,-t rind E1nrr.y B. B e n n y ,  Jr . ,  for p l a i n f i f s .  
J o h n  T .  X a n n i n g  for defendtrnfs. 
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E ~ v r s ,  J. V e  take i t  for  granted without so deciding for the purpose 
of this particular case that  the covenant in question was valid in  law a t  
the time of it, insertion i n  the deed to the plaintiffs' grantors. Since we 
indulge this assumption, our decisiou must turn  on the construction of 
the relevant documents. 

The  law looks with disfavor upon covenants restricting the free use of 
property. -1s a consequence, the Ian declares th<it  nothing can be read 
into a restrictive covenant enlarging its meaning beyond what its lan- 
guage plainly and unmistakably import.;. Starmount  Co. v. ilfemorinl 
P o r k ,  233 N.C. 613, 65 S.E. 2d 134, 25 .I.T..R. 2d 898. 

T h e n  the plaintiffs' grantors agreed that  no dwelling house or other 
building should be erected on Lot 57 until the type and exterior lines of 
the structure had been "approved by W. C. Colrer or by an architect 
selected by him," they made this twofold covenant i n  plain and unmis- 
takable language : First, that  Dr. Coker should po:.sess the absolute power 
to determine the type and exterior lines of any building to  be erected on 
Lot 57 unfettered by any external or revealed standards or limitations 
whatsoever ; and, second, that  Dr. Coker could exercise this absolute power 
in  person or through "an architect selected by hiln." 

I t  is manifest that  this covenant and the similar covenants in the deeds 
to Dr.  Coker's other grantees were designed to mace effectual a desire on 
the part  of Dr. Coker tha t  the external appearances of buildings on lots 
in the Rocky Ridge Development should harmonize with his aesthetic 
sense. Tliis being true, the covenant in question was personal to Dr.  
Coker, and ended when death put out his candle. Jennings  v. Barog, 
104 S. J. Eq. 132, 144 -1. 717, 60 ,l.I,.R. 1219; V ( l r r i n g t o n  7.. Joyce,  316 
Mass. 187, 55 N.E. 2d 30;  Xdfi v. Dosckcr, 164 E.C. 111, 161 S.E. 859; 
Allison z>. Greenr, 188 Va. 64, 49 S.E. 2d 279; 14 Am. Jur. ,  Covenants, 
section 205; 21 C.J.S., Covenants, section 33. 

The notion that  the covenant in question was intended to benefit the 
successors i n  interest to T)r. Coker or the purchasers of lots in the sub- 
division ignores the crucial circunlstance that  i t  is, i n  essence, without 
existence or meaning apar t  from the brain of Dr.  Coker or that  of "an 
architect selected by him." 

The ruling of the presiding judge is sound for another reason. "An 
agent is one who acts for  or in the place of another by authority from 
him." 2 P.J.S., Agency, section 1. When he designated Toy as the 
"architect selected by him" within tht. purview of the covenant i n  ques- 
tion, Dr. Coker made Toy his agent, and nothing more. Toy's authority 
ended a t  Dr. Coker's death under the rule that  the death of the principal 
terminates the authority of the agent. l 'nrker v T r u s t  CO., 229 N.C. 
527, 50 S.E. 2d 304; F i s h ~ r  1 . .  Tmrst Co., 138 N.C. !)0, 50 S.E. 592; M7ain- 
~ov igh l  v. Illnssenhzrrg, 129 N.C. 46, 39 S.R. 725; Ihrchcor th  v. Orr, 126 
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N.C. 674, 36 S.E. 1 5 0 ;  Williston on  Contracts  (Rev. Ed . ) ,  section 279;  
Restatement of the  L a w  of Agency, section 1 2 0 ;  2 C.J.S., Agency, sec- 
t ion 86. 

F o r  the reasons given, t h e  judgment  is 
Affirmed. 

LENOIR T. MONTSINGER v. CIIARLES TV. W H I T E ,  ADMINISTRATOR OF THE 

ESTATE OF HOMER E. MONTSINGER, JR. ,  DECEASED. 

(Filed 4 June, 1854.) 

1. Husband and Wife § 1 4 %  : Executors and Administrators § 15c- 
Where the purchaser assumes a n  existing mortgaged indebtedness on the 

land and endorses the note secured thereby, and thereafter transfers the 
land to a third person who reconveys it to him and his wife so a s  to create 
an estate by the entireties, held, the creation of the estate by the entireties 
does not affect the liabilities on the note, nor does the acquisition of the 
propertr by the wife by surrivorship release the husband's estate from 
liability for the debt. 

2. Executors and  Administrators § 15h- 
The holder of a secured claim against an estate must first exhaust the 

security and apply the same on the debt before he may file a general claim 
against the estate for the balance due, if any, G.S. 28-105. 

3. Subrogation 8 2: Husband and Wife § 14%- 
The surviving wife who pays mortgaged notes on lands theretofore held 

by them by entireties, is subrogated to the rights of the mortgagee, and 
is entitled to all the rights and remedies which were available to the mort- 
gagee, but acquires no right or claim beyond those available to him. 

4. Husband and Wife 9 1 4 %  : Executors and  Sdministrators 9 15- 
Where the s n r v i ~ i n g  wife pays notes upon which the husband alone was 

liable, which notes were secured by mortgage on lands theretofore held by 
entireties, she is subrogated to the rights of the mortgagee, but since the 
mortgagee could asqert no claim against the estate of the husband until 
he had exhausted the security, the \vido\~~,  as  subrogee of the mortgagee, 
may not assert a general claim against the husband's estate for any amount 
in the absence of a contention that  the property is worth less than the 
anlount she paid to discharge the mortqage lien, the note not being paid for 
the benefit of the hnsbanil's estate, hilt to exonerate her own property 
from the lien. 

ERTIK, JOIIXSOS, and HOM~ITT, JJ., dissent. 

APPEAL by defendant f r o m  Foz~n fn in ,  Special Judge, A p r i l  Term,  1954, 
of D m ~ a n r .  

T h i s  is a n  action instituted by the  plaintiff against the  administrator  
of her  husband's estate to  recoyer $6,499.44 paid by  her  on a note held 
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by the Home Building and Loan Alssociation of Durham, North Carolina, 
and secured by a deed of trust on premises held by the plaintiff and her 
husband, a t  the time of his death, as tenants by the entirety. The follow- 
ing facts are set out in the complaint and adniitttd in the answer: 

1. IIomer E. hlontsinger, Jr.,  purchased the yroperty i n  question and 
received a deed therefor dated 9 January,  1950, which contains the fol- 
lowing: "The party of the second part  ( the intestate) hereby assumes 
and agrees to pay, and this property is conreyed subject to the balance 
due the Home Building and Loan Swociation under the terms of a Deed 
of Tnis t  which is recorded in Nortgage nook 377, page 191 . . ." 

2. -1 few weeks after making the abo\-e purchase, the intestate married 
the plaintiff and thereafter conreyed the propwty to Xrs .  Bertha T.  
Sharpe, who siniultaneouqly theren rtli conreyed it to Homer E. Mont- 
singer, Jr . ,  and  hi^ wifc, Lenoir T. Montsinger, thereby creating in  the 
grantees an  eqtate by the entirety. 

3. ('ontemporaneously r i t h  the rcceipt of the deed to tlie property in 
cluestion, dated 9 .January, 1950, I-Iomer E. Nontsinger, J r . ,  was reqnired 
by tlie Honle Building and Loan Association to 2ndorse the note held by 
it and secured by the deed of tru*t on said p r o p ~ r t y .  

4. The husband of plaintiff died intebtate on 1 October, 1953, learing 
plaintiff widow and three children, one of the children, James Lee Mont- 
singer, being the child of the deceased husband by a former marriage. 
The plaintiff paid several iristallnients on the uote after her husband's 
death, and tlie final balance due thereon, totaling $6,490.44. She duly 
presented her claim to the defendant administrator for the above amount 
which \\as rejected. There are insufficient asset3 in the eqtate of Homer 
E. Montsinger, Jr . ,  to pay in full a11 tlie general claims filed againct it, 
including the one sued upon herein. 

When this cause came on for hearing, the plaintiff nioved for judgment 
on the pleadings. Tlie motion was allon-ed and liis Honor held, upon the 
pleadings and aclmissions therein, that  the defendant is indebted to the 
plaintiff in the surn srt out in tlie complaint as a general claim against 
the e.tate, and entered judgment accordingly. The administrator ap- 
peals, assigning error. 

A l b e r t  TI'. K e n n o n  f o r  p l a i n t i f ,  nppel ler .  
W h i t e  & 1Trhife a n d  D a n i e l  -11. W i l l i a n i s ,  Jr., f o r  dcje~rdnn.t ,  nppcl lcc~l f .  

DENSY, J. Tlie question to be determined on this appeal is sinlply this : 
Did the plaintiff, who neither assumed nor agreed to pay the note ~ecured  
by the deed of trust on the property held by her and her deceased husband, 
as tenants by the entirety, but ~vhose deceased husband did assume and 
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agree to pay the note, have the right to pay the balance due thereon a t  
his death and to file a claim against his estate for the amount pa id?  

The fact that  the plaintiff became the owner of the property as the 
surviving tenant i n  an estate by the entirety, did not thereby release the 
estate of her husband from liability for the debt. I n  re  Kershaw's Estate ,  
352 P a .  205, 42 -4. 2d 538; Black's Estate ,  341 Pa .  264, 19 A. 2d 130;  
Pieret t i  v. Seigling, 134 N .  J .  Eq. 105, 34 A. 2d 286. Moreover, the 
character of the estate held by the plaintie and her husband prior to his 
death, had no significance in  respect to the liability of the parties on the 
note secured by the deed of trust thereon. T r u s t  Co. v. Black,  198 N.C. 
219, 151 S.E. 269. Bu t  i n  this jurisdiction when husband and wife exe- 
cute a note jointly and severally, promising to  pay for money loaned to 
them, or for the purchase of property, and such indebtedness is secured 
by property held by them as tenants by the entirety, each is primarily 
liable, jointly and severally, and upon the death of either, his or her 
estate becomes liable for one-half of the unpaid balance of the secured 
debt a t  the time of his or her death even though the decedent's estate gets 
no part  of the property pledged for the debt. Cnderwood v. W a r d ,  239 
X.C. 513, 80 S.E. 2d 267; T r u s t  Co. v. Black,  supra; I n  re  Dowler's 
Estate ,  368 Pa .  519, 84 3. 2d 209 ; I n  re Kershaw's Estate ,  supra. 

Furthermore, in receirerships and assignments for the benefit of 
creditors, a secured creditor may prove his claim for the whole amount 
before exhausting his collateral security. Rierson v. Xanson ,  211 N.C. 
203, 189 S.E. 502; Corporation Comml:s.cion v. T r u s t  Co., 200 X.C. 808, 
158 S.E. 925; B a n k  v. J a r r e i f ,  199 X.C. 798, 143 S.E. 827; Xi l l ing  Co. 
v. Stecenson, 161 X.C. 510, ii S.E. 6 i 6 ;  W i n s t o n  v. Biggs, 117 S . C .  206, 
23 S.E. 316; Jferri l l  v. Hank,  173 1T.S. 131, 43 L. Ed.  640. C f .  Guaranty 
Co. v. IIood, Com'r. o f  Ilcinlcs, 206 N.C. 639, 175 S.E. 139. The fore- 
going decisions, however, do not apply generally to secured claims held 
a t  the time of the death of a debtor. TThen a debtor dies, the administra- 
tion lams, G.S. 28-105, step in arid determine the settlement of his estate. 
I n  such case, the holder of a note executed or assumed by the deceased, 
and secured by a deed of trust or mortgage, must first exhaust the security 
and apply the same on the debt, ~ n d  may then file a claim against the 
estate for the balance due, if any. But  the holder of such note may not 
file claim and receive pro rata dividend on the basis of the full claim. 
Rierson v. I-ranson, s u p m ;  Chemical Co. v. Walston,  187 N.C. 817, 123 
S.E. 196; Xoore  v. Dzinn, 92 K.C. 63;  Creecy v. Pearce, 69 N.C. 67. 

Therefore, i n  the instant case, the Home Building and Loan Associa- 
tion would not have been permitted, under our decisions, t o  prove a claim 
against the estate of Homer E. hlontsinger, Jr . ,  until it  first exhausted 
its security, and then only for the balance that  might have remained 
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unpaid after applying as a credit on the indebtedness the net proceeds 
realized from the foreclosure sale. 

The plaintiff was under no legal obligation to pay the note held by 
the Home Building and Loan Association, and i t  could not have obtained 
a personal judgment against her on the note. B u t  when she paid off the 
note for the purpose of exonerating her own estate from the outstanding 
lien, she obtained no better position in relation tc the debt as against the 
estate of her husband, than the Building and Loan Association had prior 
thereto. Even so, by making such payment she became subrogated to its 
rights. The applicable law governing subrogation in respect to mortgage 
liens, is succinctly stated in  50 Am. Jur. ,  Subrogation, section 124, page 
763, as follows : ''-1 subrogee to a mortgage lien, like other subrogees, is 
generally entitled to be placed in the precise posi;ion of the one to  whose 
rights he is subrogated, and is entitled to all the rights and securities and 
to  the benefit of all the remedies which were available to such person for 
payment of the debt. Bu t  one subrogated to a mortgage lien has no right 
and no claim beyond those poqsessed by the cr(:ditor. I f  the creditor 
acquires by the mortgage only the right to look to the mortgaged property 
for payment, such right only is acquired or transmitted by subrogation, 
and the subrogee cannot assert a pwsoaal claim or recover a personal 
judgment against the original mortgagor." Dowdy v. R. R. and Burns 
2). IZ. I?., 237 S.C.  519, 75 S.E. 2d 639;  Parsons 2%. Leak, 204 N.C. 92, 
167 S.E. 567; JIurtin v. Hicl;cnloopcr, 90 Utah 150, 59 P. 2d 1139, 107 
A.L.R. 762, and cited case.;. See also Anno.-Subrogatioil-Extent, 107 
A.L.R. 785 ,  e t  seq. 

Consequently, since there is no contention that  the property 11011- hrld 
by tlie plaintiff, exonerate11 from the lien, is ~ o r t h  less than the amount 
she paid to discharge the lien, she has no claim she can assert against her 
husband's estate. The note was not paid for the benefit of his estate, but 
to release her ow11 property from tlie lien which \vas primarily liable for 
the payment of the debt sccured thweby. Hence, the judgment of the 
court helow is 

Rerersed. 

ERTIX, Jormsos ,  and BOBBIYT, JJ., dissent. 



N. C.] SPRING TERM, 1954. 

STATE ti. T ~ L ~ E R T .  

STSTE v. DAVID WILLIhl\I TOLBERT. 

(Filed 4 June, 1954.) 
1. Criminal Law 42f- 

The State is not precluded from showing the facts to be otherwise than 
as  stated in the declarations of a defendant, even though the State itself 
introduces testimony of such declarations, but when the State offers no 
evidence co~itra, i t  presents such declarations as  1vort11.v of belief. 

2. Criminal Law § 52a (2)- 
The introduction by the State of testimony of exculpatory declarations 

made by the defendant does not warrant nonsuit when the State introduces 
substantive evidence in contradiction of such declarations, but when the 
State offers no evidence in contradiction of the wholly exculpatory declara- 
tions or statements of defendant, the defendant is entitled to avail him- 
self of such defense by demurrer to the e\-idence under G.S.  15-173. 

3. Homicide § 26Evic lence  held insuflicient to sustain verdict of guilty of 
manslaughter. 

The State's evidence tended to sliow that  deceased was fatally injured 
by blows on the head with a blnnt instruulent, with evidence of a struggle 
near the scene where the body was found, and that defendant made contra- 
dictory statrinents as  to whether he h e n .  deceased, and as  to the clothes 
defendant was wearing on the n i ~ h t  in question. The State further intro- 
duced trstiinony of defendant to the effect that  defendant was driving 
deceased around ~n his car to sober him up, that he drove to a place near 
the scene where the body was fo~ind, turned his car around, and that there, 
after an altercation, defendant struck deceased in the face with his fists 
four or five times, but that clef~ndant then drove off in his automobile, 
leaving deceaued standing in the nocds. H e l d :  Whether defendant was 
the person who thereafter assnulted deceased with the blunt instrument is 
left to conjecture, and in the absence of e~itlence tending to prove that 
deft~ndaat wns a t  the scene of the honlicide a t  or about the t h e  it  was 
committrd, in contradiction of his declarationf, defendant's demurrer to 
the el itleiice should have been sustained. 

,~PPEAI .  by defendant f rom dwnsfronq.  ,7., Kovember Cr imina l  T e r m  
1933, G ~ I L F O R D  (Greensboro Division). 

Criminal  prosecution under  a bill of indictment i n  which i t  is charged 
tha t  tlefclidailt did feloniouslp kill  and murder  one Clarence T a t e  Sen- -  
man.  

O n  the night  of 23 N a y  1953, the defendant, Bur ton  Eugene Grubb, 
and S e ~ \ m a n ,  the deceased, v e r e  together i n  Greensboro, looking for  
women t11c.y could "pick up' '  and  dr ink ing  beel.. I ' u ' e ~ m a n  became per- 
ceptibly intoxicated. ,\bout 11 :30 p.m. he and defendant got on clefend- 
aat'a car parked near  the A S: C' Grill .  Defendant  triecl to  persuade h im 
to get out, but  he  would not  do so. 1)efendant then clrol-e off to give h im 
some fresh a i r  and  "sober h im up." 
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The next morning Newman was found a t  the foot of a fill on Phillips 
Avenue, about ten feet from the north side of the Avenue, near a emall 
stream that  runs through a culvert under the Awnue.  The stream m s  
not flowing. There was a pool of \viler about twenty steps from the fill. 
Rushes on the side of the fill were twiited and disturbed by tracks sliding 
down the fill. Whether the tracks on the side of the fill were fie-h tracks 
is not disclosed. "It  looked like some large obj 'x t  had been vallowed 
around in the hole." II is  face, particularly on the left side, had been badly 
bruised with some blunt instrument about the size of a two-by-four. H i s  
ears were 1-ec1 and puffed up. There was a brush wound on his shoulder 
and shoulder blade. Except for this last wound, there was no evidence of 
~ io l ence  below his shoulder. H e  died on 25 May. 

Acting on inforlnation furnished by defendant, the officers located a 
dirt road near the fill that  leads oif from the north side of Phillips 
-1renue and the place where an  automobile had backed and turned around, 
some 67 steps from the highway. The road was rough and there was a 
mud puddle about ten feet long, full of water, i n  the middle of the road. 
About nine steps from where the auto had turned "the ground n a s  torn 
up ;  that  is, roughed up. The pine needles mere pushed back in sereral 
places. Something had been dragged from the little pine tree out across 
the road." Jus t  across the road they found a blood spot two or three 
inches in size. There were tracks-not too visible-across honeysuckle. 
"Then, a t  this creek bank, there mere a lot of bush25 that  had been pushed 
down, and the little bank where the water had accunlulated there was 
messed up . . . there were no tracks between the body of water and the 
body--no scuffed-up marks of any kind. Mr. N3xman's body v a s  w t .  
I t  had been soaking ~ c t  . . . The body was not lying in m t e r  at the 
time I found it. I t  was u p  on a little rock . . . There was mud on hi< 
clothing." 

Defendant told the officers he did not know Nev man, and did not know 
he llacl been beaten u p ;  that  he had been riding around with some men, 
hut did not know their names; tha t  they had been drinking. He later 
admitted he knen- S e n m a n .  H e  made a false statement about the clothes 
he wore the night before. While oficers lvere talking to defendant, his 
father asked him if Newman n-as thcl man who had taken $50 from him 
on a former occasion. 

The coroner, a medical expert, made a post-mortem examination of 
Kewnan's body and testified that  he died from ,t serere hemorrhage of 
the frontal and temporal lobes of his brain. 

The  fo~egoil lg is a summary of all the m a t e r i ~ l  evidence of facts and 
incriminating circumstances the State could produce aside from state- 
ments made by defendant to  which reference d l  be made in the opinion. 
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The jury returned a verdict of "Guilty of Manslaughter." The court 
pronounced judgment on the verdict and defendant appealed. 

Attorney-General ~ l ~ c . M ~ i 1 l ~ n  and Assistant Attorney-General B r u t o n  
fo.r the State .  

T .  Glenn Henderson.  Percy  TT'nll, and Robert S. Cahoon for defendant  
appellant.  

BARSHILL, C. J. I t  is axiomatic with us that  when a complete defense 
is made out by the State's evidence, a defendant should be allowed to avail 
himself of such defense on a demurrer to the evidence under G.S. 15-l i3.  
This is true even when the exculpating evidence is i n  the form of state- 
ments of defendant offered in eridcnce by the State. 8. v. W a t t s ,  224 
N.C. 771, 32 S.E.  2d 348; S. z3. l ' o r ld ,  222 N.C. 346, 23 S.E. 2d 47; S. v. 
Robinson,  229 K.C. 617, 50 S.E. 2d 740. 

The State, by offering evidence of the declarations or adnlissions of a 
defendant, is not precluded from showing that the facts are other than 
as related by him. S. v. fiobinsor,, supva. And when the substantire evi- 
dence offered by the State is conflicting-some tending to inculpate and 
some tending to exculpate the defendant-it is sufficient to repel a demur- 
rer thereto. 8. v. E d u n r d s ,  211 N.C. 5 5 5 ,  191 S.E. 1 ;  S. v. T o d d ,  supra;  
S. 2'. R o l i i n ~ o n .  supra. 

When, hovw-er, the State's case must rest entirely on declarations made 
by defendant, and there is no evidence contra which does more than sug- 
gest a possibility of guilt or raise a co~ijecture, demurrer thereto should 
be sustained. S. 1:. Robinson, sujwa, and cases cited. I11 such case, the 
declarations of the defendant are preeentecl by the State as worthy of 
belief, S. v. V a t t s ,  supra, and when they are wholly exculpatory, the 
defendant is entitled to his acquittal. 8. c. C'ohoon, 206 N.C. 388, I74  
S.E. 91 ; S. c. Robinson.  supra. 

T h e n  the evidence relied on by the State is analyzed and appraised in 
tlie light of the>e principles of lam-, it becomes apparent, in our opinion, 
that  the defendant's demurrer to the evidence should h a ~ e  been sustained. 

There n-as evidence of some minor incriminating circumstances, awl 
the testimony tends to show that  the defendant made false and contra- 
dictory statements shortly after the homicide. I n  the main, however, 
tlie foregoing statements of facts represents a summary of all the testi- 
1110:1;v the Statc was able to produce aside from the ericlence of statements 
the defe~idant made to the 06cer.. While it may point tlie finger of 
suspicion at the defendant, it  must be conceded that it is wholly insuffi- 
cient to support the verdict of the jury. 

The State must rest its case upon the statements made by the defendant 
about which the officers testified. Eliminate those statements and there is 
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no case. I f  his statements and admissions will not support a verdict 
against him, but, instead, tend to exculpate him, then the exception to the 
denial of his demurrer to the evidence was well advised. S. c. W a f t s ,  
supra;  S. v. Todd,  supra;  S. v. Robinson, supra. 

S o  then, the decisive question is this: Does the evidence of statements 
made by defendant, which the State presented as worthy of belief, make 
out a complete defense and entitle him to  acquittal? We are inclined to 
the view that  it does. 

-1fter wandering around with deceased and Grubb from beer stand to  
beer stand, looking for women, during the early hours of the night, de- 
fendant took deceased to ride in an  attempt to sober him and persuade 
him to go home. After reaching Phillips Avenue, thinking that  deceased 
had agreed to go home, the defendant drove off on a dirt road to avoid 
turning around on the highway. H e  went about 67 steps and backed 
into a narrow intersecting road. His  rear wheels ran  into holes in tlie 
side road, and he stopped. Deceased, for  personal reasons, got ont. De- 
ceased had a bottle of liquor. Defendant declined a drink and said that  
deceased could not have liquor on his (defendant's) automobile. De- 
ceased then went around the automobile to defendant's sidc, opened the 
door, and said he was going to cut defendant's thrcat. Defendant jumped 
out and struck deceased in the face with his fists four or five times. H e  
knocked deceased down. When deceased got up, the defendant ran  to his 
auto~nobile and drove off, leaving deceased standing in the woods. 

Thereafter. someone assaulted deceased with some blunt instrument 
which has nerer been found, and dragged him some distance to the cul- 
vert a t  the foot of the aT7enue fill. Who committrd this crime the record 
fails to disclose. I t  may hare  been the defendant. As to this x7e may 
only surmise. The fact  remains that  the evidence offered by the State 
leaws the deceased standing in the woods as defendant departed on his 
automobile to return to his home in Greensboro. Thus the State's evi- 
dence takes the defendant from the scene of ihe homicide before it 
occurred. 

There is no testimony independent of these d ~ c l a ~ a t i o n s  whicli tends 
to olace defendant a t  the scene of the honlicide a t  3r about t l ~ c  time it v a s  
coninlittcd, and this testimony offered by the State exculpates him. IIence 
the ll'rtfis, T o d d ,  and Robinson cases above cited i r e  controlling. 

Furtliermore, the e~ idence  of the coroner, offered by tlie State, nega- 
tires any suggestion tha t  thc deceased Tvas fatally injured by the blows 
defendant atln~ittedly struck r i t h  hie fists. There was a fracture a t  the 
bnec of the hmin which extended tbi-ougll the  b o l a  The left ~ i d c  of his 
face nab b r u i s d  and blue. -1ftcr his scalp wa: retracted, the coroner 
disco~ererl eight distinct bloody coniusions on tlie surface of the skull. 
They appeared to have been made by a blunt instrunlent. There had been 
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a very extensive bra in  hemorrhage extending over the  f ron ta l  and both 
temporal lobes of the  b r a i n  which caused h i s  death. 

I t  follows that the order of the  court  overruling defendant's demurrer  

to t h e  evidence mus t  be 
Reversed. 

ELMER E. SHELDON v. WILLIE MARVIN CHILDERS Asn RIcLEAS 
TRUCKIKG COMPANY, INC. 

(Filed 4 June, 1934.) 
1. Kegligence § l9c- 

Where plaintiff's own evidence clearly establishes contributory negligence 
constituting a proximate cause of the injury in suit, nonsuit is proper. 

2. Negligence 9 ll- 
Contributory negligence need not be the sole proximate cause of injury 

to bar recovery; it  is sufficient for this purpose if i t  contribute to the 
injury as a proximate cause, or one of them. 

3. L4utomobiles §a 14, 1911 (3)-Plaintiff's evidence held to  show contribn- 
tory negligence proxi~nately causing rear end collision. 

Plaintiff's evidence tended to show that  he mas driving about 50 miles 
per hour along the highway, folloving a tractor-trailer belonging to defend- 
ant, that  when he was about 400 feet to the rear of defendant's vehicle, 
with a clear view of the highway ahead, he blew his horn and turned into 
the left lane to pass, and that when he was about 200 feet behind the 
tractor-trailer, it pulled into the left lane to enter a dir t  road on its left, 
and stopped, blocking all but about two or three feet of the highway on 
l)laintifEas left, and leaving about fire feet of the hard surface and about 
s i s  feet of shoulder level with the pa~e lnen t  on plaintiff's right, orer  which 
plaintiff could have passed, that plaintiff applied his brakes but did not 
stop before the front of his car collided with the left side of the trailer. 
The evidence further showed that  plaintiff's car left skid  marl^ some 167 
feet hefore it  Tvas stopped by and underneath the high body of the trailer. 
Held: Plaintiff's own evidence disclosw contributory negligence as  a 
matter of law in his failure to lieel, a reasonably careful looliout and in 
traveling a t  excessive speed under the circumstances. 

4. Automobiles 18g ( 5 ) -  
The physical facts a t  the scene of a collision may speak louder than the 

testimony of witnesses. 

5. Automobiles 8 1 6  
The failure of a motorist 011 the highway to give audible warning with 

his horn or other warning derice before passing, or attempting to pass a 
vehicle traveling in the same direction is a riolation of G.S. 20-149 ( b )  and 
constitutes negligence per se, and such warning must be given to the driver 
of the preceding ~ ~ e h i c l e  in reasouable time to avoid injury which would 
probably result from a left turn. I t  would seem that such warning given 
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mhen tlle following car is 400 feet behind the preceding rehicle is too great 
a distance to be timely. 

~ P E A I ,  by plaintiff from TT'hitmore, Specin1 Judge ,  October Extra  
Term 1953 of &x! r ;~as r r r~~ .  

Civil action for personal injuries and damages to plaintiff's automobile 
resulting from rear-end collision wit11 corporate de 'endant's tractor trailer 
unit driven by its employee in the course of its business. 

AIbo~i t  3 :-I5 p.m. on 8 *Ipril 1952, a clear day with the road dry, plain- 
tiff was driving his h i c k  automobile a t  a speed of about 50 nliles an hour 
in a northerly direction on 1'. S. IIighway 29, w ien  he saw the defend- 
ant's Chevrolet tractor trailer in front of him travellirig in the same 
direction a t  a speed of about 10  or 15 miles ail hour. 

Plaintiff 's e ~ i d ~ n c e  teildecl to slion the f o l l o ~ ~ i i i g  facts : Plaintiff could 
see the liiglin ay allcad for :t half a mile or more m d  there Tws no traffic 
meeting plaintiff in front. \\'hen plaintiff was about 400 feet to the rear 
of the dcfcndant's tractor trailer unit and wllen he had a clear 7-iew of 
the h ighvay for about half a mile ahead, he blew his horn, and turncd 
into tlle left lane to pa<.;. *Is he pulltd into the lcft lane, he v a s  going 
about 50 miles an hour. H e  obner~cd the tractor trailer a t  all times. 
When he was about 200 feet behind the tractor trailer, i t  pulled into the 
left lane to  enter into the Mar-Grace Mill Road. 'Clie plaintiff said : " S o  
type of turn signal was given that  I IT as able to see." The tractor trailer 
then stopped wit11 the front portion ill the left lane about one or two feet 
away from the edge of the road, not l e a ~ ~ i n g  enough room to pass to its 
left. The trailer part  was in the rigtit lalie not leaving enough room to 
pass on tlie right. Plaintiff applied tiis brakes, s-hich held, and skidded 
some 157 feet-forn ard some 66 feet and sideways some 91 feet-stopping 
with tlie front end of his autoniobil~~ undrrneat l~  the high body of the 
trailer. I11 tlie colliqioii plaintiff was injured, and his automobile 
damaged. 

Plaintiff had driren on this highway many times before. Plaintiff 
stated on cross-examination that when the tractor trailer reached the side 
road, it started to tu rn  into i t ;  that  thcn he was allout 200 feet away, and 
applied his brakes; and "it is t rue that a t  the time I saw the truck turn  to 
the left, I was going a t  such a rate of speed that  I was unable to stop 
without hitting the truck with great force." 

Tn.0 State patrolmen, witnesses for the plaintiff, arrived a t  the scene 
about 20 minutes after  the collisioll. F p o n  their a r r i ra l  the tractor 
trailer mas on the pavement, and plaintiff's car was up  under the left rear 
of the trailer. The pared part  of the highway is 2 2  feet wide. The front 
end of the tractor trailer was about 3 feet from the left-hand edge of the 
pavement, and its right rear about 5 feet from the right-hand edge of the 
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pavement. T o  the right of the rear of the trailer there was about 5 feet 
of pavement and about 6 feet of shoulder level with the pavement, orer 
which a northbound automobile could have driven. One patrolman, 
m. D. Sawyer, on cross-examination said : he examined the signal light at  
the wreck. The light worked, when i t  was turned on, and was visible from 
the rear. I t  showed a red arrow, when the switch was turned on. 

The Xar-Grace Mill Road into which the defendant's tractor trailer 
was preparing to enter is a narrow unpaved road going to a mill. This 
road which leads from Highway 29 is not a part  of the State Highway 
System; i t  is not maintained by the State. The State Highway System 
does not maintain all the roads used by the public; there are many roads 
used by the public not included in the system. The Mar-Grace Mill Road 
goes from Highway 29 over to the old Grover Road, which is a paved 
road. At the point where the Mar-Grace Nil1 Road meets Highway 29 
there were no road signs indicating an intersection. The plaintiff said: 
"The entrance to this road is not visible from the point on the highway 
from which I began t o  pass." A State patrolman, a witness for plaintiff, 
said as one approaches the scene of collision going north on Highway 29, 
as plaintiff was, the Mar-Grace Mill Road could be seen four or fire 
hundred feet from the intersection. 

The defendant's evidence tended to show these facts in respect to the 
Mar-Grace Xi11 Road. I t  has been open to the public since 1919. I t  is used 
by people working a t  the mill, and children going to school. I t  has been 
used by mail carriers since 1910. Ths  road is wide enough for two auto- 
mobiles to pass. For  30 years it has been used generally by the public. 

Defendant Childers testified that when he mas about 300 feet from the 
intersection, he looked in his rear-view mirror, saw no one, and began 
applying his brakes. About 200 feet from the intersection he turned on 
his electric turn signals, looked again in his rear-view mirror, saw no one, 
and turned to his left to enter the Mar-Grace Mill Road. That he did not 
see plaintiff, until he heard his tires "crying." 

From judgment of nonsuit entered a t  the close of all the evidence, the 
plaintiff appeals, assigning errors. 

Y a l i a f e r r o .  Grier ,  Pai4cer and Poe. for P l a i n t i f ,  Bppe l lnn t .  
K e n n e d y ,  K e n n e d y  CG H i c l m a n  and  Charles  E. K n o x  for D e f e n d a n f s ,  

Appellees.  

PARKER, J. IS the evidence of the plaintiff, taken for him in its most 
favorable light, sufficient to survive the challenge of the motion for judg- 
ment of nonsuit? The trial court decided No, and we agree. 

I t  is to be noted that  the plaintiff does not say the tractor trailer unit 
showed no signal indicating a left turn. H i s  testimony is, "No type of 
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turn signal was given that  I was able to see." J f o t ~ r e  v. Roone, 231 N.C. 
491, 57 S.E. 2d 783; I lo l l ings~~lovfh  c.. Grier,  231 S.C. 108, 55 S.E. 2ti 
806. I t  is also significant that  TT. D. Sawyer, a State Patrolman and 
witness for the plaintiff, who arrived on the scene  bout 20 nlinutes after 
the collision, testified on cross-esamination, he examined the signal light 
on the rear of the trailer there;  the light norked when it was turned on, 
and n a s  visible from the rear of the trai ler;  it  showed a red arrow when 
the switch was turned on. 

Ilowevcr it may be, as to w h r t l ~ r r  huflicient evidence of negligence on 
the part  of the defendants was offered a t  the trial, i t  clearly appears from 
the plaintiff's own evldence that he was guilty of contributory negligence, 
and when s~ lch  facts appear a compulsory nonsuit is proper. R ~ r n d y  I.. 
Powell,  220 N.C. 707, 51 S.E. 2d 307; Crrinzm T .  Watson, 233 N.C. 65, 
62 S.E. 2d ,538: L y e r l ? ~  7%. G r i F n ,  237 K.C. 6S6, 75 S.E. 2d 730. 

The plaintifl's negligence to har rccnrery need nclt be tlle sole proximate 
cause of illjury. I t  suficei, if it  contribute to his in jury  as a proximate 
cause, or one of them. Il'yson v. F o r d ,  228 R.C. 778, 47 S.E. 2rl 251; 
Bits Co. 1 % .  Protr'wfs Co., 229 S .C .  352,  1 9  S.E. 2d 623; Xoore  1 % .  Boonc, 
s~rprtr.  

I t  seems clear that thr plaintii? n as either failing to keep a reasonably 
careful lookout. or was driving a t  an esccssiae mtc  of speed under the 
conditiom tlicn existing. The plaintifl pulled intc the left lane of traffic 
to pa>" and when h r  was about 0 0  feet from t l l ~  tractor trailer which 
was travelling 10 to 15  mile, an  hour, it  pulled into the left lane of traffic 
to enter the Mar-Grace Nil1 Road. and stopped. Plaintiff applied hi:: 
brakes, nllich held, and skidded some 157 feet-some 66 feet forward and 
some 9 1  feet sideway.--until the front end of his auton~obile was stopped 
hp and underneath the high body of the trailcr. The lengt l~  and manner 
of the skid marks arc stubborn tllings and flinch not ;  and thrse "physical 
facts speak louder than the witness" ( J ~ r s f i n  v. Clrerfon, 222 S .C .  89, 
21 S.E. 2d ,487) as to plaintiff's excessire speed. I t  also seems clear that  
if plaintiff had heen keeping a reasonably careful lookout, and not travel- 
ling a t  an  excessive rate of speed, he could h a w  safely passed on the 
right edge of the parrment and the right shouldel. which n a s  lerel with 
the pavement. The conclu.ion i c  ine.capable that  plaintiff's negligence 
contributed to his injury. J loore  v. Boone, suprn ;  Corn 1%. Lee, 230 N.C. 
155. 52 S.E. 2d 355; Atkins v. Il'rnt~sporlnfion Co., 224 S.C. 688, 32 8 .E .  
2d 209 ; l ~ i s f i r ~  2'. Owrfon ,  m p r a .  

The plaintiff contends that  his case is controlled by lns .  C'o. 13. C l i n ~ ,  
235 N.C. 133, 76 S.E. 2d 37-1. The facts are different. I n  the Cl ine  Case 
when plaintiff's automobile and defendant'. truck were running side by 
side, the truck turned sllar1)ly to tlle left without any signal or warning 
onto the left half of the highway. The plaintiff also relies upon Grimm 
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v. Watson, supra. The facts are not similar. I n  the Grimm Case the 
plaintiff was travelling about 85 miles an  hour, and the evidence of plain- 
tiff was that  the bus driver i n  front turned the bus sharply to the left 
without any signal, when the front  of plaintiff's car was abreast the rear 
wheels of the bus. The  plaintiff further cites IJoward v. Bingham, 231 
N.C. 430, 57 S.E. 2d 401, which is not similar to the instant caFe. I n  
that  case Bingham, when 75 feet from the intersecting side road, turned to 
the left. 

G. S. S. C. 20-149(b) requires every motorist not within a business or 
residential district shall give audible warning with his horn or other 
warning device before passing or attempting to pass a vehicle going in 
the same direction. A violation of this statute is negligence per se. 
Wolfe v. Conch Line, 198 K.C. 140, 150 RE. 876. This warning must be 
given to the driver of the vehicle in front  i n  reasonable time to avoid 
injury which would probably result from a left turn. Lyerly v. Gri,@n, 
supra. The plaintiff testified that  he blew his horn when he was about 
400 feet behind. This would seem to be not in apt  time for defendant's 
driver to have heard i t  from that  distance behind. 

I t  seems to us that  the sole inference to be drawn from plaintiff's eri- 
dence is that  plaintiff's negligence was one of the proximate causes of his 
in jury  and damage, and that  the plaintiff has proved himself out of court. 
Lyerly v. G?i#in, w p m ;  Austin v. Overton, supra; Wright v. R. R., 155 
N.C. 325, 71 S.E. 306. 

Having reached this conclusion, i t  is not necessary for us to decide as 
to ~ ~ h e t h e r  plaintiff violated G.S. 20-150(c), which states that  the driver 
of a vehicle shall not overtake any other vehicle proceeding in the same 
direction a t  any intersection of a highway, unless permitted so to do by a 
traffic or police officer. 

The judgment of the lower court is 
Affirmed. 

M R S .  L Y D I A  E L L I S  v. AAIERICAX S E R V I C E  COMPANY, INC.. C I T I E S  
I C E  S E R V I C E  COMPANY, ISC. .  RURLTNGTON I C E  D E L I V E R Y  COM- 
PAXT, I S C . ,  ASD F R A N K  H A N E Y ,  ax INDIVIDUAL. 

(Filed 4 June, 1954.) 
1. Autonlobiles 5 24c- 

An emp1o;ver is liable where his employee causes injury by negligent oper- 
ation of the employee's automobile while in use in the prosecution of his 
employer's business, when the employer Itnows, or should know, that the 
employee is so using it, even though the employer has no right of control 
over the employee's personal car, nor responsibility for its condition, up- 
keep or operation. 



454 I N  THE SUPREME COURT. [240 

ELLIS 'C. SERVICE CO., ISC. 

2. Same- 
A11 employer is not engn~ed  in the  rosecu cut ion of his employer's bnsiness 

whilr operating his personal car to the place where he is to perform the 
cluties of his eml)lojnicnt, nor wliile leaving his place of employment to 
go home. 

3. Master and  Servant # 21 36 r--Evidence held insuflicient t o  show t h a t  em- 
ployee was using his personal car* i n  the  performance of t h e  duties of 
his  employment a t  t ime of accident. 

The evidence tended to show that  defendant employee had certain duties 
to perforill in the course of his erul)loyment in assisting the loading of ice 
on employer's truclcs and in n~aliinq platform sales a t  the plant, and that 
when this work was completed his duties were to drive one of the clelirery 
trucks himself, that  the employer's delivery truck driven by defendant 
employee was kept a t  another plant, that the employee, in d r i ~ i n g  his 
personal car to work, drove first to the plant where the trucks were loaded, 
assisted in work there, and then drove his personal car to the other plant 
where the truck used by hiin was stored. The a-cident in suit occurred 
while the employee was driving from the plant where the ice n a s  sold and 
truck loaded to the plant where the truck was kept. Employer had notice 
of this habit of employee, hut such use of the employee's personal car mas 
not reqnirrd, contenlplated or necessary in the performance of his duties, 
and was of no benefit or advantage t o  employer or for any purpose other 
than employee's personal preference or convenience. Held:  The evidence 
d1sc1ost.s that the employee was not engaged in the prosecution of the 
eniployer's business a t  the time of the accident, and, therefore, the em- 
ployer's motion to nonsuit was properly allowed. 

APPEAL b y  plaintiff f r o m  Parker,  J . ,  September Civil Term,  1953, of 
ALAMANCE. 

Civil action f o r  daniages f o r  personal injur ies  inflicted by automobile 
owned and  operated by  defendant  Haney .  

T h e  evidence most favorable to  plaintiff tends to  establish these fac t s :  
1. Plaintiff 's injur ies  were proximately caused by defendant Haney's 

negligent operation of h i s  automobile. Liabi l i ty  of' corporate defendants, 
if any,  depends upon applicability of the doctrine of respondcnf super io~.  

2. American Service Company, Inc. ,  hereinafter  called , h e r i c a n ,  is a 
foreign corporation. Citied Service Company, Inc., hereinafter  called 
Cities, is a N o r t h  Carol ina corporation. E a c h  has a n  ice plant  i n  Bur -  
lington and  is engaged solely i n  the  n ~ n n u f a e t u r e  of ice. T h e  stock owner- 
sh ip  of . \merican is not  shown. J. M. F r e e m a n  i: - h e r i r a n 7 s  manager. 
W. R. 31nssev and  the J .  L. I)omanv Es ta te  olvn the  ctock of Cities. 
Xassey  is Cities' nlanager. 

3. Burl ington I c e  Delivery C'ompany, Inc.,  hereinafter  called Delivery 
Company,  is a separate  K o r t h  Carol ina corporation. 

4. T h e  Delivery Company owns and operates t ~ ~ e l v e  delivery trucks. 
American and  Cities sell the i r  ent i re  output  t o  the  Delivery Company, 
~ ~ h i c h  i n  t u r n  sells a t  re tai l  t o  consumers f r o m  the  platforms of the  manu- 
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facturers and from the delivery trucks. The Delivery Company has an 
office in Burlington. Freeman, the manager of American, is also the 
manager of the Delivery Company. 

5. IIaney was employed and paid by the Delivery Company. H e  was 
under the orders of Freeman. H e  was not under Xassey's superrision. 

6. During the slack season, from 15 October to 15  April, only one plant 
operated in the manufacture of ice. Each operated every other year. 
This season, and on 12 March, 1951, the Cities plant alone was manufac- 
turing ice. 

7. H. W. Ellis, plaintiff's husband, was in charge of the manufacture 
of ice a t  the Cities plant. On 1 2  Narch,  1951, upon arrival at  the Cities 
plant, Ellis started the machines, got everything going, and Nathan Gar- 
rison, his assistant, "started pulling ice" and "dumping it into the storage 
roonl." 

8. On the morning of 12 March, 1951, as was his custom, Haney drove 
his personal car to the Cities plant. (Ellis testified that usually Haney 
came in his own car but at  times came in the Deli~yery Company's truck.) 
H i s  work at  the Cities plant was to assist in loading trucks of the Delivery 
Company assigned to the d r i ~ e r s  and to make platform sales. When he 
completed this work, or was reliered by another employee, he would leave 
the Cities plant in  his own car, go to the American plant, where the 
Delivery Company's trucks, including the one assigned to him, were kept; 
leave his personal car there; get his truck; drive i t  to the Cities plant;  
load i t  there and then go out on his delivery route. 

9. On 12 March, 1951, about 9 a.m., Ellis remarked that he was going 
to the Alamance Lumber Company to pay a bill. H e  and Haney had 
been good friends for years. Haney told h im:  "If Nathan will look out 
for the platform in case a customer comes in-we didn't have but a few 
customers at  that time of year--I mill go get my truck and you can ride 
up  there and I will pick you up  on my  way back." The Alamance Lum- 
ber Company mas on the direct route from the Cities plant to the Ameri- 
can plant. Ellis got in Haney's car. Haney mas driving along Webb 
Street towards the Alamance Lumber Company and American's plant 
when his car struck plaintiff'. 

10. Haney then lived "out in  the county on the Glencoe Road." While 
Ellis' testimony is not explicit, the purport seems to be that the distance 
from Haney's home to the American plant and to the Cities plant is about 
the same. While the time of the inquiry is not clear, Mr. Freeman, who 
employed Haney, asked him why he did not get his truck in the morning 
when he came to work and before going to the Cities plant. The record 
does not reveal Haney's response, if any. 

At the close of plaintiff's evidence, all defendants made motions for 
judgment of involuntary nonsuit. The motion of defendant Haney was 
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overruled. The motions of all corporate defendants were allowed. There- 
upon, plaintiff submitted to judgment of ro luntar j  nonsuit as to defend- 
ant  Haney and appealed from the court's rulings (albeit no judgment 
appears in the record) allowing the motions of the corporate defendants. 

P. 11'. Glidewell ,  ST.,  Carroll  LP. I ' iclia~d, and J .  A. IVebsfcr f o r  plain- 
tiff, appel lant .  

Armis tend  W. S a p p  f o r  d me, i ran  S e w i r e  Cornptrny, Inc . ,  trnd Bur l ing-  
t o n  I c e  Del iaery  C'oinpany, Inc.,  d e f e n d a n f s ,  appelr ees. 

Cooper ,  Long ,  L a t h n n ~  LP. Cooper  f o r  C i f i ~ s  I c e  Service  C1ornpa~z!j, Inc . ,  
de fendan t ,  appellre.  

B ~ B B I T T ,  J. An employer is liable where his employee causes injury 
by negligent operation of the en~ployee's automobile while in use ~ V L  t h e  
prosecution o f  h i s  enlploycr's busi?,ess, when the employer knon-s or 
should know that  the employee is so using it. Davzdson v .  Te legraph  Co., 
207 N.C. 790, 178 S.E. 603; ~ l f i l l ~ r  a. W o o d ,  210 N.C. 520, 187 S.E. 765; 
P i n n i x  v .  Grift in,  219 S . C .  35, 12 S.E. 2d 667; 5 Am. J u r .  p. 728, Auto- 
mobiles see. 303; 60 C.J.S. p. 1159, Xotor T'ehicles, see. 453. 

I n  Davidson v .  T e l e g r a p h  Co., ~ ~ c i p r a ,  a Western Union messenger was 
using his own automobile to deliver messages for hi(; employer. I n  P i n n i x  
1;. Grifi in,  supra,  a n  insurance agent was engaged in the collection of 
insurance premiums for his employer. I n  X i l l e r  c. W o o d ,  supra,  a case 
cited by appellant as on "all-fours" with this case, the owner-operator of 
the automobile had supervision of the machinery a t  each of the defend- 
ant's sereral plants, used his personal car i n  going from plant to plant 
in the course of his duties, and on the occasion of plaintiff's injurieq n a s  
on his way from one plant to another with parts and tools for the purpose 
of making repairs. 

Haney being an employee of the Delivery Company, the te>t of its lia- 
bility is ~vhether  Haney, while driving his personal car from the Cities 
plant towards the American plant to get the truck for u-e in his em- 
ployer's business, mas engaged in  the service of and was acting for his 
employer. l lri lkie v. S t a n d .  106 X.C. 794, 145 S.E. 206; C'arfer  zs. 
M o t o r  Lines, 227 N.C. 193, 41  S.E. 2d 5S6. 

An e~nployee is not engnged in thr  proqecution of his employer '~ busi- 
nesq ~vhile operating hi< personal car to the place ahere he iq to perform 
the duties of his employment, Tt'ilEic 0. S fnnc i l ,  s f i p m ,  nor while leaving 
his place of employment to  go to his homc, Roge?s  I ? .  Gayage, 236 N.C. 
525, 70 S.E. -Od 318. Compare: B r n y  v. TT'eatherly d Co.,  203 S.C. 160, 
165 S.E. 332, and cases cited therein, in vliich th(1 question m s  xhether 
the employee sustained an  in jury  "by accident arising out of and in  the 
course of" his employment within the meaning of (3.8. 97-2 ( f ) .  
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I t  is clear tha t  if Haney mere on his may from his home to  get the truck, 
which had to be loaded with ice a t  the Cities plant before he could set out 
on his delivery route, and while en route to the American plant had 
injured plaintiff by the negligent operation of his personal car, the Deliv- 
ery Company would not be liable. The quastion then is : should liability 
be cast on the Delivery Company solely on the basis of the circumstance 
that Haney, for no reason other than his personal preference and con- 
venience, chose to go directly to the Cities plant and do his separate work 
there before getting his own truck for the purpose of loading it and mak- 
ing deliveries therefrom along his route? Our answer is, No. 

In  linzine, we notice the fact tha t  the Delivery Company had no right of 
control over Haney's use of his personal car. Under the Massachusett,. 
rule, this alone would absolve the Delivery Company. Renrclon v. Cole- 
man BI.os., 277 Mass. 310, 175  S.E. 638. Nor  did the Delivery Company 
have any responsibility for its condition, upkeep or operation. But these 
facts alone are not determinative under our deci,' qlons. 

Deciqion here rests upon the ground that  no duty of IIaney to the 
Delirery Company contemplated or r e q u i r ~ d  that  he use his personal car 
in performance thereof. H e  n.as not directed to so use i t  nor did any 
necessity exist for its use. X r .  Freeman, his superior, asked Haney JJ-hy 
he didn't get his truck first and then go to the Cities plant. The record 
discloses no answer apar t  from personal preference or habit on  the part  
of Haney, uninfluenced by any benefit or value to his employer. The 
most that the evidence discloses is that  Freeman acquiesced in Haney's 
use of his personal car i n  going to the American plant where his truck 
was kept. Haney's duty mas to get the truck (this being his only reason 
for going to the American plant) and then operate it in his employer's 
service and for his benefit. The  time and mode of transportation to the 
American plant was up  to Haney and a matter of indifference to his 
employer. Tianey chose to use his personal car in his own way in accord- 
ance with his personal preference or convenience. I t  was never used in 
connection with the sale and delivery of ice or otherwise in the service of 
his employer. 

Cases in other jurisdictions relating to an employer's liability for negli- 
gence of an  employee while driving his o1vn car are numerous and differ- 
ent results are reached in divergent factual situations : See Annotation. : 
5 7  .\.L.R. 7.39; 60 A.L.R. 1163;  112 A.L.R. 9 2 0 ;  140 A.L.R. 1150. 

I n  the alwnce of evidence: (1) that the Delivery Company had any 
right of control o w r  Haney's car or responsibility for its condition, up- 
keep or opcration; or (2 )  that  IIaney'q car was used o t h e r ~ ~ i x  than for 
the one purpose of transporting himself to the -1marican plant to get t h ~  
truck there for  his use in the performance of his duties; or ( 3 )  that 
Haney'> 11v of his personal car was required, contemplated or necessary 
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in the  perfornlance of his dut ies;  o r  ( 4 )  t h a t  his  1,se of his  personal ca r  
was of benefit o r  advantage to hi. employer or f o r  a n y  purp0.e other t h a n  
his personal preference or conveniencc: n e  c o n c l ~  de tha t  I faney,  n.llile 
dr iving his personal car  tonnrds  the ,Imerican plr;nt, under  the circum- 
stances discloqed by plaintiff'. e v i d e n e ~ ,  r a s  not  then ellgaged i n  the prow- 
cution of the  Delivery Co~iipany's  lousinc~i. Tl is concluhion renders 
unnecessary d i s e u 4 o n  of plaintiff'> fu r ther  c o n t e ~ ~ t i o n  t h a t  tlle Delivery 
Company n as a mere instrumentality, a g m c y  or dtyartnlent  of the other 
corporate defendants and  f o r  th i s  reason they too u-ere liable f o r  Haney's  
negligence. 

Accordingly, the rulings of the court  below i n  allon-ing nlotioni f o r  
judgment of involuntary nonsuit as  to the corporate defendants a r e  
affirmed. A fornlal  judgment, predicated on such rulings, qhould be 
entered i n  t h e  court  below. 

Affirmed. 

WILLL4N A GRSHAM v. IOWA NATIONAL NUTUhL INSURANCE 
COMPAST. 

(Filecl 4 .Tune, 1954.) 
Insurance § 43b- 

ITnder the JIotor Vehicle Safety and Financial Responsibility Act of 
1047, where an insurance comlxiny iss~ics, in accordance with the applica- 
tion, an o l~ner ' s  policy of liability insurance upon :in assigned risk covering 
only one of the two vehicles owned by insured, the. insurer is not liable for 
a loss established by judgnlent against the insured for damages caused 
during insured's operation of the other rehicle orwed by him. G.S. 20-276; 
G.S. "0-2.52 ( a )  ; G.S. 20-222 ( b ) .  This result is not affected by the failure 
of the Jlepartment of Motor Vehicles to cancel tlle registration of the 
automobile inrol.c.ed in the accident. 

,IPPE+L by plaintiff f roni  C ' n r ~ ,  J., a t  S o r c m b c r  Terin, 1953, of 
DURHARI. 

Civil action i n  n h i c h  injured th i rd  person, wl~oec claim against insured 
f o r  negligent i n j u r y  has  been reduced to judgn-~ent i n  pr ior  action, sues 
insurance colnpany upon  a n  owner's policy of li2,bility in.urance issued 
l d e r  the RIotor Vehicles Safe ty  and  F inanc ia l  Re;pon;ibility ,let of 
19-27. Chapte r  1006 of the 1947 Sewion L a m  and A n i e n d a t o r ~  Acts. as  
codified i n  -1rticle 9 of Chaptc r  20 of Iiecompiled Volunie 1C  of the 
General  Statutes. 

F o r  ease of narrat ion,  Wil l iam ic c : ~ l l d  the plaintiff, B r i t t  
A. Davis  is designated a <  D a ~ i q ,  and Iowa S a t i o n a l  M n t u a l  Insurance  
Company is  referred to  a. the defendant. 
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The matters necessary to an understanding of the legal question arising 
on this appeal are stated in the numbered paragraphs set forth belo~v. 

1. The events involved in t h i ~  action occurred before 1 January,  1954, 
and for that reason are governed by the Jlotor Vehicle Safety and Finan- 
cial Responsibility Act of 1947. G.S. 20-279.35. 

2. Davis, vhose operator's license had been revoked under the pro- 
visions of the Uniform Driver's License Act, owned two motor vehicles. 
namely, a 1940 Ruick car, and a 1947 Ford truck. The Department of 
Motor Tehicles permitted both of these vehicles to be registered in the 
name of Davis at  all the times herein mentioned. 

3. Davis undertook to give proof of his financial responsibility under 
the provisions of the Notor Ve5icle Safety and Financial Responsibility 
Act of 1947 as a condition precedent to having an  operator's license issued 
to him again. Bsing unable to obtain a motor vehicle liability insurance 
policy through ordinary methods, he made application under G.S. 20-276 
to have his risk assigned to an appropriate insurance carrier, and his 
risk was assigned to the defendant, an insurance carrier engaged in writ- 
ing motor ~ e h i c l e  liability insurance in this State. The transcript of the 
record does not disclose the contents of Davis' application. I t  appears 
by implication, however, that Davis applied for an owner's policy of 
liability insurance covering the 1940 Buick car only. 

4. The defendant issued to Davis an  owner's policy of liability insur- 
ance, which insured Davis against loss within specified limits from any 
liability imposed by law for damages because of bodily injury to any 
person, and damage to property caused by accident and arising out of 
the ow~ership,  use or operation of an  explicitly described motor vehicle, 
to wit, the 1940 Ruick car belonging to Davis. The specified limits of 
liability were consistent with those prescribed by the hIotor Vehicle 
Safety and Financial Responsibility . k t  of 1947. The written certificate 
of the defendant certifying to the issuance of the liability policy on the 
1940 Buick car was forthwith filed with the Department of Motor TTehi- 
cles, which thereupon reissued to D a ~ i s  his operator's license. 

5. While the liability policy n~entioned in the preceding paragraph mas 
in force, Davis undertook to drive his 1947 Ford truck along a public 
street of the City of Durham. I n  so doing, Daris negligently struck an 
automobile owned and operated by the plaintiff, inflicting upon the plain- 
tiff both bodily injury and property damage. 

6. Subsequent to the collision, the plaintiff recorered judgment against 
Davis in an action in the Superior Court of Durham County for $1,500.00 
as damages for his bodily injury and property damage. Execution was 
issued on the judgment, and returned unsatisfied. 

7. The defendant did not defend the plaintiff's suit against Davis. 
.Ifter the execution was returned unsatisfied, the plaintiff asserted that 
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Gaairav u. I s s r x . \ r c ~  Co. 

the policy mentioned in  paragraph 4 obligated the defendant to pay the 
judgment, and made demand on the defendant acccrdingly. Tlie defend- 
ant  refused to comply v i t h  this denland on the ground that  the liability 
policy did not cover the 1047 Ford trucli, and for that  reason did not 
obligate i t  to pay for injuries caused by the operation of that T-ehicle by 
Davis. 

5. Subsequent to all of t1iel.c: events, the plaintiff brought this action 
against the defendant to subject the liability policy in question to the 
satisfaction of his judgment againbt Davis. 

9. The  action came on to be heard before JI dge Leo Carr  a t  the 
November Term, 1953, of the Superior Court of 1)urhain County. The 
parties waived tr ial  by jury, and submitted the i:,sues of fact to Judge 
Carr, who heard the evidence and made filldings of fact accordant with 
the matters stated in the preceding paragraphs. Judge C'arr concluded 
as matter of law that  the liability policy in suit did not obligate the de- 
fendant to satisfy the p la i~i t i tT '~  judgment again;t Daris ,  and entered 
judgment accordingly. The plaintiff excepted a r d  appealed, assigning 
the conclusion of law and the resultant judgment a j  error. 

E&uards ,  S a n d e r s  & E u e r e t t  for  p l a i n t i f .  
J o r d a n  d lvm'ght a n d  PETTY C. f l e m o n  for  d e f e n d a n t .  

ERVIN, J. The plaintiff advances this argument to support his conten- 
tion tha t  the liability policy obligates the defendant to satisfy his judg- 
ment against Davis : 

1. The Motor Vehicle Safety and Financial Responsibility Act of 1947 
required an  insurance carrier issuing an  owner's policy of liability insur- 
ance upon an assigned risk to include v-ithin the corerage of the policy all 
motor vehicles owned by the insured and registered in his name. 

2. When it issued the liability policy upon the 1940 Ruick car o n l ~ ,  
the defendant issued a n  owner's policy of liability insurance upon an  
assigned risk. This being so, the statutory requirement entered into and 
formed a par t  of the liability policy to the same extent a< if it  were 
actually written in it, and extended the coverage of the liability policy 
to the 19-27 Ford truck, which was owned by Davis and registered in his 
name. 

3. Since the liability policy cowrctl the 1917 Ford truck, it obligates 
the defendant to  satisfy the judgmcwt based on the negligent operation of 
that  ~ e h i c l e  by Davis. 

This argument lacks ~ a l i d i t y  because its major prenii,e is untenable. 
The Notor  Vehicle Safety and Financial Responsibility .let of 19-17 

mas analyzed in detail in IIorwll 1 , .  Indemnity Co., 237 N.C. 227,  74 S.E. 
2d 610, and R I L S S P ~ ~  1 % .  C ' ( ~ ~ u r ~ l l ? y  Po., 237 K.P. 220, T i  S.E. 2d 615. I t  11-as 



N. C.] SPRISG T E R U ,  1954. 461 

pointed out in the Howell case that the Act fell short of its avon-ed pur- 
pose "to require financial responsibility of reckless, inefficient and irre- 
sponsible operators of motor vehicles . . . involl-ed in  accidents." Legis- 
lative recognition of the accuracy of that observation may have prompted 
the enactment of the Motor Vehicle Safety and Financial Responsibility 
h t  of 1953. 

The Xotor Vehicle Safety and Financial Responsibility Act of 1917 
did not require a n  insurance carrier issuing an  owner's policy of liability 
insurance upon an assumed risk to ferret out and include within the 
coverage of the policy all motor rehicles owned by the insured and regis- 
tered in his name, irrespective of the omission of some of them from the 
insured's application for the insurance, and irrespective of the insured's 
ability or willingness to pay premiums upon all of them. 

The Act specified that it was not obligatory for an  insurance carrier to 
grant any insurance whatever upon a risk assigned to  i t  until it had 
received "payment of a proper premium." G.S. 20-276. I t  put upon the 
insured responsibility for determining which of his motor vehicles should 
be covered by the owner's policy of liability insurance by providing for 
the cancellation of the registration of the motor vehicles not so covered. 
G.S. 20-252 (b).  I t  declared by inescapable implication that an owner's 
policy of liability insurance issued under the provisions of the assigned 
risk plan should restrict its coverage to the motor vehicle or vehicles 
designated in the insured's application to the assigning agency to have his 
risk assigned to an appropriate carrier, and the assigning agency's direc- 
t ire assigning the insured's risk to the issuing carrier. G.S. 20-2i6. 

When all is said, the -4ct simply imposed upon an insurance carrier 
issuing an  owner's policy of liability insurance upon an assigned risk this 
twofold obligation: First, to issue to the insured a policy meeting the 
requirements of subdivision (2 )  of G.S. 20-227, and designating ('by 
explicit description, or by appropriate reference, all m o t o r  vehicles w i t h  
respect to  wlziclz covernge is i n t endrd  t o  he granted"; and, second, to issue 
a ~vrit ten certificate giving the effective date of the policy and designating 
"by explicit description or by appropriate reference all motor  eehicles 
covered." G.S. 20-252 (a) .  

The Act required the written certificate of the issuing carrier to be 
filed with the Department of Motor Vehicles so that the Department 
could reissue an  operator's licence to the insured and cancel the registra- 
tion of such of the insured's motor vehicles as were not covcred by the 
policy of liability insurance. G.S. 20-252. 

T h a t  has been said makes i t  evident that the defendant performed its 
obligations under the Motor TTehicle Safety and Financial Responsibility 
Act of 1947 when it iswed to Davic an owner's policy of liability insur- 
ance corering the 1940 Buick car only. The validity of this conclusion 
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Is not impaired i n  a n y  n a y  by the fai lure  of tlle Departnlent of Motor  
Vehicles t o  cancel tlle registration of t l i ~  1947 F o r d  truck. 

F o r  the reasons given, the judgment is 
,Iffirnled. 

(Filrtl 4 June. 19Z4.) 

1. Rccriving Stolcn Goods a 6- 
Eritlence of drfendnnt's quilt of rcceivinq stolen goods Tvitl~ lwowlrdge 

that t l~eg had been stolen, Iiclt? nnll)lg sufficient to overrule ilefendant's 
n~otion for nmlsnit t:.S. 14-71. 

2. Crilninal LRW 2 9 b  

Ortlimrrily, on n prosec~~tiun for 3 particular c r i u ~ ,  eridence t~l lding to 
sllo~v that defendant has colllnlitted other distinct, mdependent, or separate 
oftense- is nl lol ly in~lwrtincnt and should be excluded. 

3. S ~ n i c :  Receiving Stolen Goods § 5- 

In  a prosecution for receivinq stolen goods wi.11 linowledge that  they 
h : ~ d  been stolen, evidence tcndiny to sho\v that  defendant on a previous 
occ:r-ion liad t~ccrpted stolen merchandise f i o u  the same parties under such 
circumstances that clcfenilant must have l r n o ~ ~ n  t l ~ a t  the mercl~andise had 
been stolen, is competent '1po11 the question of dtlfendant's guilty laowl- 
edgc npon the occasion specified in the indictment. 

I%oun1,1~. J., took no part in the considciration or decision of this case. 

,\PPFAL by defendant f r o m  Bobbi t f ,  J., Septenlber T e r m  1953, FOR- 
STTIJ. KO error. 

Cr imina l  prosecution under  bill of indictment n which i t  is charged 
t h a t  defendant  did feloniously reccive stolen property knowing a t  the t ime 
i t  was stolen i n  violation of G.S. 14-71. 

About  1 :00 or  2 :00 a.m. on the n igh t  of 11 J u l y  1953, J. D. IIarrelson,  
Jimn-iy Lee Saunders-an i n f a n t  of about 1 7  years  of age-and two other 
associates broke and entered t h e  -2cadia P h a r m a c y  i n  Winston-Salem. 
T h e y  took and carr ied away  a large quant i ty  of merchandise including 
radios, watches, cameras, cigarette lighters, a ca:h register, a n  adding 
machine, a typewriter,  and ra r ious  other article:, described i n  the  bill 
of indictment. They  p u t  the merchandise into a t ruck and  Har re l son  and  
Saunders  carr ied i t  t o  defendant 's home. T h e  other two got off the  t ruck 
a t  a church i n  the  vicini ty  of defendant's home a n d  waited i n  the church 
yard  where they  had  theretofore stored other stolen property. Defend- 
a n t  declined to discuss t h e  purchase of the  property i n  the  presence of the  
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young boy. Harrelson carried Saunders to the church and went back to 
defendant's home. Defendant then accepted the property and paid Har-  
relsoil $152. 

On or about 15  June, Harrelson and associates broke and entered the 
Colonial Stores building and stole over $4,400 worth of merchandise. 
They left five cases of cigarettes i n  the church yard and stored the rest of 
the merchandise in an  old tobacco barn. That  night they de l i~e red  the 
cigarettes to defendant. Defendant meat to look a t  the other property, 
and that  night it TTas de l i~e red  to him, piled u p  in  his home in such man- 
ner he said he could not tell what it was and could not say what he mould 
give for it. H e  later paid $280. 

Defendant told Harrelson and associates he would pay $50 each for 
21-inch T V  sets. H e  bought from them one 17-inch T V  set about 2 :00 
a.m. one night and paid $25 for it. H e  also told them '(he could use a 
lot of little radios." 

Defendant was told that  the merchandise delivered in J u n e  came from 
the Colonial Stores and that the last came from the Acadia Pharmacy 
and was "hot stuff.)' H e  was also told where the T V  set came from. 

Defendant denied that  he had ever received any property from the 
State's witnesses and otherwise contradicted their testimony. 

The jury rendered a verdict of guilty as charged in the bill of indict- 
ment. The court pronounced judgment on the verdict and defendant 
appealed. 

,4ttorney-General McJhl lan,  ilssistanf Attorney-General Moody, and 
Gerald F. White,  Member of Staff, for the State. 

P. W .  Glidewell for defendant appellant. 

BARNHILL, C. J. TYhen we consider the evidence in the light most - 
favorable to the State, as we are required to do in determining the merits 
of an  exception to the refusal of the court to sustain a demurrer to the 
evidence under G.S. 15-173, a mere statement of the essential facts relied 
on bv the State renders the conclusion that  defendant received the uroD- . A 

erty listed in the bill of indictment "knowing the same to have been 
feloniously stolen or taken," G.S. 14-71, so impelling that it requires no 
discussion or citation of authority. S.  7'. Larkin, 229 N.C. 126, 47 S.E. 
2d 697; S. 11. Collins, ante, p. 128. I Ie  received a large quantity of valu- 
able nierchandise at a grossly inadequate price; he refused to trade for 
the property in the presence of a young boy; he received it a t  n ight ;  and 
he was told that it was "hot stuff," a term commonly understood to mean 
stolen. H e  had theretofore inspected a large quantity of merchandise 
stored in an old barn and later purchased the same for a nominal sum. 
H e  accepted, at night, f i ~ e  cases of cigarettes, stored in an  old church 



yard. H e  took the cigarettes and other merchandike from young boys he 
had no cause to believe u ere lav fully engaged in tk e sale of mercliaridise 
in the manner here disclosed. H e  had theretofore receircd a large quail- 
t i ty of new merchanJise taken from the Colonial Stores while it TT as piled 
up a t  night in his home like so inuch junk, so that  he could not tell nllat 
i t  was or estimate its value. H e  was told each t i m ~  from nhence it came 
a116 that  it r a s  stolen. H e  solicited srrlall radios and TV sets. That  he 
was put on notice that  the propertp was stolen would seem to be beyond 
Sebatc. Indeed the defendant, in his brief, advances no argun!ent to the 
contrary. 

I3ut defendant duly excepted to the evidence tending to show that  lie 
rece i~ed the Colonial Stores property and the T V  <ets, and that he solic- 
ited tlie delirery of small radios. Re  did not, h o ~ ~ e v e r ,  escept to the 
evidence concerning his offer to purcliase T V  sets or to the e d e n c e  tend- 
ing to show that  he purchased a 17-inch set. 

These exceptions are brought forward in his brief. H e  contend3 that  
this el idence tending to show that  he had committed like offenses nt other 
timer waq incompetent and highly prejudicial. We are, howerer, con- 
strained to hold that  they are without substantial merit. 

Ordinarily, on a prosecution for a particular clime, evidence tending 
to show that  defendant has committed other distinct, independent, 01. 

separate offewes is wholly impertinent and should be excluded. 8. 11. 

JfcCluin,  a n f e ,  p. 171. 
But  this general rule is subject to  ell-recognized and unifornily ap- 

plied esceptions. These exceptions are fully discussed in 8. I*. X c C l a i n ,  
sup's, and the cases cited. What  is there said needs no amplification, and 
mere rcpctition would serve no useful purpose. Suffice it to say that the 
testimony to which these assignments of error are directed was admissible 
on the question of defendant's guilty knowledge a t  the time he received tlie 
merchandise described in the bill of indictment. 

I n  this connection WP note that the tr ial  judge, of his own volition, 
fully and correctly instructed the jury that  i t  ma., to consider the same 
only in the evert it  found the property described in the bill of indictnient 
was stolen and mas thereafter received b defendant, "and then only as it 
may tend to bear and to throw light on the question as to whether the 
defendant. in receiving such stolen goods described in the bill of indict- 
ment, had guilty knowledge of the fact, that  they were stolen goods and 
received sucli goods with felonion. intent, it  bring for the jury to deter- 
niine to nliat  extent, if any, such el idence doe. bear and throw light on 
such que~tion." 

The other exceptive assignments of error fail to disclose cause for a 
new trial. 

N o  error. 
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BOBBITT, J., took n o  p a r t  i n  the  consideration or decision of this case. 

AILEEN HARDEE WT'SIIII r. JIIJIIE I-IARDEE. 

(Filed 4 June, 1064.) 
1. Habeas Corpus !j 8- 

The resident judge of the district has jurisdiction to  hear a special pro- 
ceeding under G.S. 60-13, brought and heard after notice to all  parties. 

2. Bastards Fj 12- 
The mother of a n  illegitimate child is its natural guardian and has legal 

right to its custody, care and control, if a suitable person, eren though 
others nlay offer more material advantages in life for the child. This rule 
is not absolute, and the custody uf the child may be awarded to another 
when it  clearly and nlanifestly appears that the best interest and welfare 
of the child demand it. 

3. Same- 
It is necessary to support an order of the court awarding permanent 

custody of an illegitimate child to its nonresident mother that  the court 
find that  such permanent removal from the State would be for the best 
interest and welfare of the child. 

4. Appeal and Error § 50- 
Where the findings of fact are  insufficient to support the judgment, the 

cause will be remanded. 

J o ~ s s o s ,  J., concurs in the result. 

APPEAL b y  respondent f rom Frizzellc,  Resident  Judge of the  F i f t h  
Jud ic ia l  District,  i n  chambers a t  Snow Hil l ,  5 September 1953. PITT. 

Special proceeding by  petitioner to obtain t h e  custody of her  six year  
old illegitimate son f r o m  the respondent, who is a sister of petitioner. 

T h e  facts found by  the judge essential to a decision by  us fol lo~v.  T h e  
child, H a r r y  Anthony  Hardee,  is l i r i n g  i n  a house on a small f a r m  located 
three or  four  miles f r o m  Greenrille,  K o r t h  Carolina, i n  the  custody of 
Mimie  Hardee,  the  responclent. I n  this house live the  respondent, the 
mother  of respondent and petitioner, a white man,  who helps operate the 
fa rm,  and H a r r y  ,Inthony H a r d e r .  hfinlie H a r d e e  has  had  custody of 
the child immediately af ter  its birth, and  f o r  the last three years has  had 
exclusire control and custody of the child. F o r  the first three years of 
the  child's life there m a y  have bpen joint custody of respondent v i t h  the 
mother  a t  rcspondcnt's home. O n  8 Sovember  19-28 the petitioner mar -  
ried l t l e ~  Thomas  W a l l ,  v h o  is en~ployed v i t h  a building contractor i n  
Washington. Tl. C'., ; l~id ennloil i n  1952 $4.345.33. They  h a r e  t ~ v o  small 
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children about 3 years of age. "That the home of the petitioner is a fit 
place in nhich  to rear the infant  child ITa r r -  ,\nt lony Ilnrdee, anti that  
Atley Tholi~as Wall testified that  if cu.tody of s:rid chiltl n-a,. anarded 
his n i fe ,  it  was their intention to take the necessar:,. stcp. legally to adol,t 
said child so that  said child nould have the same status a t  law as the chil- 
dren naturally born to the said l t l e y  Thomas W,d1 and Aileen I-Iardee 
Wall. That  Aileen Hardee Wall, petitioner herein, is of good ~ n o r a l  cliar- 
acter and bears a good reputation a t  this time." 

Lpon the facts found, the judge made theqe conclusion. of Ian.  The 
petitioner is the natural  mother of H a r r y  Anthonv IIardec, and as such 
has the primary, natural  and legal right to custcdy and control of the 
child; the burden of showing the unsuitability of petitioner by rearon of 
bad moral character and the lack of fitness to h a l e  custody of the child 
is upon the respondent, and the respondent has failed to carry such 
burden. 

Whereupon the Judge awarded permanent custody of H a r r y  Anthony 
Hardee to petitioner. 

The respondent excepted to the judgment, and appealed assigning error. 

Sam B. Underwood,  Jr . ,  f o r  Pet i t ioner ,  -4ppellec. 
J a m e s  (e. ,Speight, for Responden t ,  Appe l lan t .  

PARKER, .J. This special proceeding is brought under G. S. X. C. 
50-13, and was heard after notice by the resident judge of the district in 
his district. A11 parties were present with counsel and witnesqes. Judge 
Frizzelle had jurisdiction. I n  re  C r a n f o d ,  231 X.C. 91, 56 S.E. 2d 35. 

I t  is well settled law in this jurisdiction that  t l e  mother of a bastard 
child is its natural guardian, and, as such, has a legal right to it5 custody, 
care and control, if a suitable person, even though others may offer more 
material advantages in  life for the child. The nlother's right is based 
upon the ground that there is frequent doubt as to the child'. father, and 
that  the mother, nearebt i n  interest and aflection to the child, will best 
promote its n d f a r e .  In re  C ~ a n f o r r l ,  suptan;  I n  re  S h e l f o n ,  203 S . C .  75, 
16-1, S.E. 332 ; i l s kby  e. P a g e ,  106 X.C. 3 S ,  11 S. E. 283. This seems to 
be the universal rule. Snno.  51 .LI,.R. 1507; " Am. Jur., Bastards, 
Sec. 61. 

This rule is not absolute. There have been, and will be, cases xhere  
the best interests of the bastard child required that  it;: custody he taken 
from the mother, and placed elsewhere. While the courts are reluctant 
to do this, for reasons real as ~ w l l  as apparent, the] do not hesitate, xhere  
it clearly and manifestly appear.: the best interects and nelfare of the 
child demand it. Tn re  Cicrnfo ,d ,  s v p m ;  I n  rc  Fosler,  209 K.C. 489, 
183 S.E. 744; I n  re  S h e l f o n ,  s u p r a :  A h n o .  51 d.1.R. 1510; 7 Am. Jur., 
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Bastards, Sec. 65. I t  is true the mother may have erred prior to its birth. 
She may hare  "loved not wisely but too well." Yet there is a locus peni- 
tentiae. Pierce v. Jeffries, 103 W. Va. 410, 137 S.E. 651, 51 A.L.R. 1502 
and Annotation. See Jucld u. T 7 m  11or.n (Va.) ,  81 S.E. 2d 432. 

The petitioner and her husband l ire in Rirerdale, Xaryland, near 
\Tashington, D. C., and if she is awarded the custody of H a r r y  Anthong- 
Hardee, qhe d l  carry him there. Judge Frizzelle's order avarding per- 
manent custody of the child to petitioner permits hi. removal from North 
Carolina. 

This Court said in T n  re U ~ F o r . d ,  226 S . C .  189, 37 S.E. 2d 516 : "The 
rule that the removal from the State of a child whose custody is at  issue 
will not be permitted is not an  absolute or arbitrary principle and may 
be departed from when it is clearly manifested that the welfare of the 
child requires it." See also Grifb'fh .c. Grif i fh ,  ante, p. 271, 81 S.E. 2d 918. 

Judge Frizzelle found as facts that the home of the petitioner is a fit 
place in which to rear H a r r y  -1nthony IIardee, and that petitioner is of 
good moral character. and bears a good reputation at  this time. He 
apparently deemed such findings of fact sufficient to award the custody 
of H a r r y  .lnthony Hardee to his non-resident mother, for he made no 
findings of fact that such permanent r e m o ~ a l  from the State ~ o u l d  be for 
the best interests and welfare of the child. The conclusion seems patent 
t h a t  the trial judge found insufficient facts. I n  re DeFord, supra; Gri,fifh 
I ? .  Gri,$fh, supra. 

One of the gravest responsibilities that can be placed upon a court- 
and one of the most heart searching-is to determine the proper custodian 
of a child. Courts should ever bear in mind that  children are not chat- 
tels, but intelligent and moral beings, and their happiness and welfare 
is a matter of prime consideration. 

I n  order that the evidence may be considered, the facts found, and 
judgment entered in accord with the law set forth in I n  re DeFord, supra; 
and in  Grif i fh  v. C*ri$th, supra, the facts found are set aside, the judg- 
ment reversed, and the proceeding is remanded. 

Error  and Remanded. 

J o ~ s s o ~ ,  J., concurs in  result. 
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IS TIIE  ~ I A T I F R  O F  TI IE  CUSTODY O F  IV1LLILiJI LITISGSTON JIcCORMICK, 
JIIT,ES ',.TOSEPH JlcCORJIICIi, 11IARP ELISE ~IcCORJIlCIi -isn JOHN 
GREGORY JIcCORJIICIi. 

(Filed 4 June, 1954.) 
Habeas Corpus § 3- 

G.S. 17-39 prorides a proceeding in the nature of lrabcns c o r p ~ r s  by which 
a controversy respecting the custody of minor children may be determined 
as between husband and wife, l i ~ i a g  in a stat13 of separation without 
divorce, and the statute is arailnhle to the parent with whom the children 
then reside, it  being imluaterial whether the respondent or petitioner has 
custody a t  the time. 

APPEAL by respondent 3files Joseph McC'orniick from Sitti,, J., in 
Chambers, 2 Januarv,  195.2, from G r m . ~ o ~ n .  

Proceeding under the pro\-isions of G.S. 17-39 for deterillination of the 
charge and custody of the children ~vhosc name:, appear in the abore 
styled caption. 

These facts conetitnte the framework on vhich  this proceeding rests: 
On  23 December, 1953, Mary Elise Li~ingeton Rlc('ormick filed a petition 
before the Honorable H. IIoyle Sink, Judge of Superior Court, resident 
of Twelfth Judicial District, in which she set forth in suinniary : (1 )  
That  she was then a resident of Guilford County, I$. C., and her husband, 
Niles Joseph AlcCormick, n-as a resident of Forsyth County, X. C.;  ( 2 )  
that  she is the mother, and he is the father of these children: William 
Livingrton AlcCormick, age 8 (21 Dec~mibe~ ,  1053), Niles Joseph hlcCor- 
mick, age 7,  John Gregory JleCormick, age 5 ,  and Mary Elise L i ~ i a g s t o n  
McCormiek, age 4 ;  (3 )  that  she and her husband, Miles Joseph McCor- 
mick, are living in a state of separation; (4)  that  mliile the children are 
with petitioner a t  the home of her parents in Greensboro, S. C., her 
husband threatens to seize them by force, and a controversy exists be- 
tween her and her husband as to the charge and custody of their said 
children; and (5) that  the children ~ r d l  be produced a t  the hearing of 
the petition. 

The petitioner therefore prays that a writ of hnl'crrs c o r p s  i w w  to the 
end that  the children be brought before the court and that  such orders as 
to their care, custody, training and support be made as p ro~ idcd  by G.S. 
17-39. 

Thereupon on 23 December, 1953, the Honorable 1%. IIoyle Sink, Jndgc 
as aforesaid, issued an order commanding Miles Joseph NcCormick to 
appear before him a t  his office in the county courthouse, in Grecnshoro. 
Gliilforrl County, N. C., on 29 December, 1053, a t  2 :30 p.m. to .how 
cause, if any he have, xvhy the court shonld not delernline the cu.tocly of 
said children and make such orders and decrees wi h reference thereto as 
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to the court might seem just and proper, and, further, ordering that  the 
m i t  be served upon Xiles Joseph McCormick by Sheriff of Forsyth 
County-in manner set forth, which was done on 24 December, 1953. 

Thereafter on 2 January ,  1954, to which date hearing on the proceed- 
ing was by consent delayed, the respondent Miles Joseph UcCormick 
demurred to the petition and moved that  the proceeding be dismissed on 
the ground ''that i t  appears upon the face of said petition that  said peti- 
tion does not state facts sufficient to constitute a cause of action nor a basis 
for  relief herein, i t  appearing therein that this respondent does not hare  
possession nor control over nor of the children mentioned, but that  they 
are in the possession and control of the petitioner herself, and that  the 
petition does not present or describe a situation wherein the writ of 
habeas corpus is appropriate, i t  not being available for the mere resolu- 
tion of 'disputes' whether or not they be litigable a t  law or equity." 

The demurrer was overruled, and to order signed in accordance there- 
with the respondent objected and excepted, and appeals to the Supreme 
Court  and assigns error. 

H. L. Ko.ontz and  C. L. S h u p i n g  for petit ioner,  appellee. 
Rober t  S. Cahoon  f o ~  respondent ,  appellant.  

WIXBORNE, J. This appeal presents one basic question : Where there 
is a controversy between husband and wife, living in a state of separation, 
without being divorced, in respect to the custody of their children, are 
the provisions of G.S. 17-39 available to the parent with whom the chil- 
dren then reside ? 

The statute, G.S. 17-39, in pertinent part  provides that  "When a con- 
test shall arise on a habeas c o ~ p u s  between any husband and wife, who 
Ere living in a state of separation, without being divorced, in respect to 
the custody of their children, the court or judge, on the return of such 
writ, may award the charge or custody of the child or children so brought 
before i t  to the husband or to the wife, for such time under such regula- 
tions and restrictions, and with such provisions and directions as mill, in 
the opinion of such court or judge, best promote the interest and welfare 
of the children. At  any time after the making of such orders the court 
or judge may, on good cause shown, annul, vary or modify the same . . ." 

I t  is manifest from a reading of this statute, as interpreted and applied 
in  decisions of this Court, that  its provisions are available only in cases 
vhere the husband and wife are living in a state of separation, without 
being divorced, and there arises a contest bet~veen them as to the custody 
of their children. P h i p p s  e. T70nnoy, 229 1 . C .  629, 50 S.E. 2d 906; I?z r e  
Y o u n g ,  222 N.C. 708, 24 S.E. 2d 539; V c E a c h e m  v. IlIcEnchern, 210 
S . C .  98. 185 S.E. 684; I n  re B lake ,  184 N.C. 278, 114 S .F .  294. 
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Whi le  the  proceeding is referred t o  as  "a habeas corpus" i t  seems clear 
t h a t  t h e  Legislature did not intend i t  to be "habezs  corpus" i n  the s t r ic t  
nleaning of the  term. R a t h e r  i t  is set u p  as  a proceeding i n  the n a t u r e  of 
habeas corpus by  which controversy between husband and  wife, l iving i n  
a s tate  of separation, without  being divorced, i n  respect to  the custody of 
their  children m a y  be determined. Hence the C o l ~ r t  deems i t  imniater ial  
n-hether the  re3pondent o r  the petitioner has  custody a t  the time. I t  is 
a means of br inging the  children before the  Cour t  f o r  a determinat ion of 
the controversy. 

T h e  judgment  below is  
Affirmed. 

J .  R. 3IIDIIIFF, QDJIISI~TRATOR O F  THE I~:STSTE O r  JESSE RIIDKIFF, DE- 
CLZSED. V.  NATIOXAL ASSOCIATIOX FOR STOCII CAR -4UTO RACING, 
INC.. COJIPETITOR LIAISON BI-REAU OF NASCAR, INC., J & W, 
IR'C., WILLIAJI (BIIIL) FRANCE ASD JAMES CHESNUTT. 

(Filed 3 June, 1034.) 
1. Pleadings 8 15- 

The allegations of the complaint must be libe-ally construed upon de- 
murrer. 

2. Games and Exhibitions § 4- 
Allegations to the effect that  plaintiff's intestale was a competitor in a 

stock cnr automobile race, that the racetrack was under the control of the 
defendants, who, acting in concert, were conducting the race, and that  they 
started the race with the track in an unsafe condition as  a result of one or 
more "dead" cars being left thereon after the trial runs immediately before 
the race. without the linowledge of the competitors, but with defendants 
being chargeable with notice thereof. and that intestate was fatally injured 
when his car collided v i t h  a "dead" car upon thl? track, is 7~eld  sufficient 
to state a cause of action against defendants on the theory of concurrent 
negligence. 

3. Negligence 5s 10 $ 6 ,  16- 
Ordinarily, assumption of risk is a matter of defense which must be set 

up by answer rather than by demurrer. 

4. Death § B- 

In an action for wrongful death, allegations that plaintiff is the duly 
qualified and acting administrator of the estate of the deceased is sufficient 
without allegation that  plaintiff brings the ac t im in his representative 
capacity. 

APPEAL by  defendants (except J S: T'T, Inc . )  f r o m  Pafton, Special  
Judge, a t  J a n u a r y  Civil Term,  1954, of - \LAMAKC z. 
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Civil action by plaintiff to recover damages for the wrongful death of 
his intestate, Jesse Midkiff, due to the alleged negligence of the de- 
fendants. 

The defendants (except J S. TIT, Inc.) demurred (1) for failure of the 
complaint to state facts sufficient to constitute a cause of action and (2)  
for defect of parties. G.S. 1-137 ( 4 )  and (6 ) .  

The trial court overruled the d e m a r ~ e r ,  and from the judgment based 
on such ruling the demurring defendants appealed. 

Thos. C .  C a r f c r  a n d  L o n g  & R o s s  for  p la in t i f f ,  appel lee .  
L o n g ,  R i d g e .  H a r r i s  d? Tl'allwr for de f endan t s ,  appe l lan t s .  

J o l r ~ s o w ,  J. The complaint alleges in substance these ultimate facts: 
(1)  that the intestate, as one of the competitors in a stock car autonlobile 
race held on a track near Raleigh, Xor th  Carolina, 19 September, 1953, 
collided with a dead car upon the track a few seconds after the beginning 
of the race and was killed in the collision: ( 2 )  that  the individual de- , \ ,  
fendants, as officers, agents, and servants of the corporate defendants, 
were supervising and directing the race which mas being promoted jointly 
by the corporate defendants; and (3 )  that  the intestate's death mas proxi- 
mately caused by the joint and concurrent negligence of the defendants in 
that  they, '(acting in concert," started the race mhen they knew, or in the 
exercise of due care should have known, the track was in an unsafe condi- 
tion as a result of one or more dead cars being left thereon following the 
test runs made immediately before the race, the dead cars being out of 
sight of the competitors starting the race who were without knowledge, or 
means of knowledge, that  the track was in  such unsafe condition. 

These allegations, when liberally construed in favor of the plaintiff, as 
is the rule on demurrer, are sufficient to state a cause of action against 
the defendants on the theory of concurrent negligence. C u m g a r d n e r  v. 
Fence  Co., 236 N.C. 698,74 S.E. 2d 32 ; Bzrmgardner  v. Allison, 238 X.C. 
621, 78 S.E.  2d 752; Bla lock  21. I f a r t ,  239 S.C. 475, SO S.E. 2d 373. See 
also Glazener  z.. T~atzs i t  L i n e s ,  196 N.C. 501, 146 S.E. 134, and 35 Am. 
Jur., Xegligence, Sec. 63. 

The decisions cited and relied on by the defendants are distinguishable. 
I n  the case of S h i v c s  I , .  S a m p l e ,  23s S . C .  724, 79 S.E.  2d 193, i t  was 
alleged merely that the plaintiff truck driver, employee of the defendants, 
lvas injured in delivering a truck-load of crushed stone or gravel, on a 
stock pile mhen the stock pile ~ r h i c h  v a s  hollow underneath caved in. 
I n  that  case there was no allegation in respect to hon-, when, or under 
what circumstances the stock pile came to be hollov underneath, nor was 
there allegation that  the stock pile was  under the control of the defend- 
ants, nor that  the plaintiff did not have the same knowledge, or means 
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of knowledge, of the danger as did the defendants. IIere, i t  is alleged 
tha t  the race track mas under the control of the defendants, who, acting in 
concert, were conducting the race, and that  they started the race with the 
track in an unsafe condition as a result of one or more dead cars being 
left thereon after the tr ial  runs immediately befole the race, ~vithout the 
knonledge of the competitors, but with defendants being chargeable with 
notice thereof. These allegations clearly distinguish the instant case 
from S h i v ~ s  V .  S a m p l e ,  supra. 

The question whether the defendant3 are entitled to have the plaintiff's 
allegations of negligence made more definite and certain under the pro- 
cedure authorized by G.S. 1-153 is not presented hy this record. 

,Ilso, it would seem that  the defendants' argument based on the doc- 
trine of assumption of risk is premature and untenable. Ordinarily, 
assumption of risk is a matter of defense which must be set up  by answer 
rather than by demurrer. Dorsr t t  v. Cl~rnent-Ross X f g .  Co., 131 N.C. 
254, 42 S.E. 612; IIubbard v. B o ~ r f h e m  R. Co., 203 N.C. 675, 166 S.E. 
802. See also 65 C.J.S., Segligence, Sections 192 and 197 (b) .  

The defendants' contention that  the complaint is denlurrable for failure 
of the plaintiff administrator to allege specifically tha t  he brings this 
action in hiq replesentative capacity seems to be without merit. I t  is 
alleged that  plaintiff "is the duly qu:llified and acting Adminstrator of 
the estate of Jesse Alidkiff, deceased, having been duly appointed by the 
Clerk of the Superior Court of Alamance County, North Carolina." 
These allegations suffice to overcome the defendant;' demurrer directed to 
the question of '(defect of parties plaintift'." 

The judgment below is 
M i r n ~ e d .  

NICK COLLAS v. TONRIT J. REGAN (J Inox) .  u r  H 1s GUARDIAN AD LITEM, 
C. E. ItEGA4N. 

(Filed 1 June, 1954 ) 
1. Negligence 55 1 0 ,  16- 

The last clear chanw or cliecoreretl peril doctrine must be pleaded by a 
plaintiff ill order to be arailable a s  a basis for recovery. 

2. Pleadings 24- 

d plaintiff can recover only on the case made by his pleadings. 

3. Segligence $ 10- 
The doctrine of last clear chn~lcc ( l o w  not applr when there is no evi- 

dence indic,rtin: that defendant might hare avoic ed the injury by using 
proper rarr after his diqcm-ery of plaintilt's peril. 
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APPEAL by plaintiff from Sharp, Specinl Judge, a t  February Special 
Term, 1954, of ORAKGE. 

An automobile operated by the infant defendant Tommy J. Regan 
struck and injured the plaintiff Nick Collas while he was walking across 
a street in Chapel Hill. The plaintiff sued the infant defendant for 
resultant damages. These issues arose upon the pleadings and were sub- 
mitted to the jury:  (1) Was the plaintiff injured by the negligence of 
the defendant, as alleged in  the complaint? (2) Did the plaintiff, by his 
own negligence, contribute to his injury, as alleged in the answer? (3) 
What amount of damages, if any, is the plaintiff entitled to recover of 
the defendant? The jury answered the first issue "yes" and the second 
issue "yes," and left the third issue unanswered. The presiding judge 
entered judgment for defendant, and the plaintiff appealed, assigning 
errors. 

Jo.hn T .  il!ianning for plaintif. 
Bonner D. Sawyer for defendant. 

ERVIS, J. Counsel for the plaintiff concedes with his customary can- 
dor that his client's pleadings do not invoke the last clear chance or dis- 
covered peril doctrine, and that in consequence his client is not entitled 
to prevail on this appeal unless we orerrule the decisions holding that 
the last clear chance or discovered peril doctrine must be pleaded by a 
plaintiff in order to be available as a basis for recorery. Bailey v. R. R., 
223 S .C .  244, 25 S.E. 2d 5 3 3 ;  IIudson v. R. R., 190 K.C. 116, 129 S.E. 
146. This we cannot do. These decisions are simply practical applica- 
tions of the basic rule that a plaintiff can recorer only on the case made 
by his pleadings. The plaintiff's legal plight would be no better, howerer, 
had his pleadings inroked the doctrine under discussion. This is true 
because there is no evidence indicating that the infant defendant might 
have averted the injury by using proper care after his discorerp of the 
plaintiff's peril. W a d e  c. Sausccge Co., 239 N.C. 524, 80 S.E. 2d 150. 

No error. 

JOHX W. JIOORF: r. BRIGHT IT7. CROSSWELL. 

(Filed 4 June, 1934.) 

1. Appeal and Emor § 6c ( 5 ) -  
While exceptinns to the charge may be noted after trial, such exceptions 

should be included in appellant's statement of case on appeal as served 
on appellee. 
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2. Appeal and Error 5 23- 
The function of the assignment of errors is to group and bring forward 

such of the exceptions prerionsly noted as the appellant desires to preserve 
and present to the Court, and may be prepared after service of case on 
appeal. 

3. Appeal and Error 3 24- 

An assignment of error not supported by an exception duly taken will 
be disregarded. 

4. Appeal and Error 9 6c (2)- 
A sole exception to the judgment presents only the face of the record 

proper for review, and when no error appears thereon, the appeal must fail. 

.~PPEAT,  by plaintiff from G r a d y ,  Ertzergency J u d g e ,  and a jury, a t  
J anua ry  Civil Term. 1951, of DERHAM. 

Ciri l  action to recover damages for personal injuries alleged to  have 
heen caused by the negligence of the defendant, tried below on issues of 
negligence and contributory negligence. Both i:.sues were answcred in 
the affirmative. 

From judgment on the verdict decreeing that  the plaintiff recover 
nothing, he appealed. 

C. H o r t o n  P o e ,  Jr., for p la in t i f f ,  appel lant .  
R ~ a d e ,  Fzil ler,  S e w s o m  B CTrczharn for d e f e n d a n t ,  appellee.  

J o ~ m o s ,  J. This appeal is predicated upon assignnlents of error, 
both of onlission and commission, in the charge. Yet, the assignments 
urged are not supported by exceptions prcviously noted as required by 
our rules. See Rules 19 ( 3 )  and 21, Rules of Practice in the Supreme 
Court, 381 N.C. 554. While exceptions to the charge may be noted 
after trial, when the statement of case on appeal is prepared, even so, 
such exceptions should be included in appellant's statement of case on 
appeal as served on the appellee, i n  order t ha t  the latter may be fully 
appriwd a t  that  juncture of the theory of the appeal. The assignment 
of erlors, not necessarily being a par t  of the statement of case on appeal, 
may be prepared later. The function of the assignment of errors is to 
group and bring forward such of the exceptions previously noted in the 
case on appeal as the appellant desires to preserve and present to the 
Court. 3 Am. Jur. ,  Appeal and Error,  Sections 634 and 695. Therefore, 
a n  assignment of error not supported by an  exception will be disregarded. 
1Yorley  v. Logg ing  Co., 157 N.C. 490, 73 S.E. 107. I t  is so ordered here. 

The only exception appearing in  the record is to the signing and enter- 
ing  of the jud,pent from which the appeal is taken. This presents only 
the face of the record proper for  inspection and review, and when no 
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error appears thereon, the appeal must fail. Query v. Insurance Co., 218 
N.C. 3 8 6 , l l  S.E. 2d 139;  S m i f l ~  1:. Smith,  226 N.C. 506, 39 S.E. 2d 391; 
Boume v. Edwards, 238 N.C. 2G1, 77 S.E. 2d 616; Donn~l l  c. Cox, ante, 
250, 81  S.E. 2d 664. Here the verdict supports the judgment and no 
error appears on the face of the record. 

N o  error. 

BAUGIE LEE SELLARS V. WILLIAl1 \I. SELLARS. 

(Filed 4 June, 1954.) 

Divorce and Alimony § 1 2 -  
The court niay allow plaintiff possession of the home owned by the 

parties as tenants by the entireties in fixing alimony pettdelzte lite under 
G.S. 50-16. 

APPEAL by the defendant from Shnrp, Special Judge, Special February 
Civil Term 1954 of ORAXGE. 

Civil action instituted by plaintifl' for alimony without divorce, and 
counsel fees under GI. S. N. C. 50-16, heard by consent on motion in the 
cause for alimony peldents lite and counsel fees. 

The motion was heard on the complaint and affidavits of the plaintiff 
and the defendant. The court made detailed findings of fact, which are 
amply supported by competent evidence. These findings of fact are 
briefly summarized : On 1 2  December 1953 defendant feloniously as- 
saulted the plaintifl, his wife, with a razor with intent to kill, inflicting 
upon her serious injuries across her breast and neck by which her health 
has been impaired ; that  he had previously assaulted and seriously injured 
plaintiff; that  defendant is addicted to use of whiskey; that  plaintiff 
cannot return to the home owned by them as tenants by the entirety with- 
out endangering her life, as long as defendant is i n  possession. That  
plaintiff lacks sufficient means to exist pending the tr ial  of this action and 
to pay counsel fees. That  the state of plaintiff's health renders it in the 
best interest of the plaintiff, and necessary that  alimony pendente life to 
which she is entitled, be allotted to her in the home. That  the defendant 
is an  able-bodied man, and earning at least $37.00 a week after deductions 
and taxes. Thereupon, the court ordered that  the defendant on or before 
1 Narch  1954 pay to plaintiff $50.00; pay to  her counsel on or before 
1 May 1963  $100.00 as counsel fees; and on or before 27 February 1954 
vacate the home owned by the parties a t  504 Church Street, Chapel Hill, 
North Carolina,-plaintiff's alimony being allotted to her in the home 
pending the further orders of the court. 
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T h e  defendant  excepted t o  the  judgment entered, and  appealed. 

William S. Stezcart and Ronner D. Sauyer for .Plaintiff, Appellee. 
John T .  Xanning for Defendant, Appellant. 

PER CURJAIL T h e  defendant  makes n o  contention t h a t  the  evidence 
fai ls  t o  support  the  findings of fact.  T h e  argument  of the  defendant t h a t  
t h e  court  erred i n  award ing  to the  plaintiff posses,Gon of the home owned 
b y  them as tenants  by the  entirety, has  been answered adversely to  such 
contention by  this Cour t  i n  W ~ i g h t  21. TT'right, 2-16 N.C. 693,  6 S.E. 2d 
555, a n d  upon the au thor i ty  of t h a t  case t h e  judgment  of the court  
below is 

Sffirmed. 
-- 

STATE r. JOHK C .  JIOBLET. 

(Filed 9 July, 1954.) 
1. Arrest § 3- 

A person has the right to resist an nnlatvful a1.rest by the use of force, 
a s  in self-defense. 

A person resisting an unlan-ful arrest may use only such force as  
reasonably appears to be necessary to prevent the unlawful restraint of 
his libertr, and where he uses excessive force, he may be guilty of assault, 
or, if death ensues, even of homicide. 

3. Arrest § lb- 
Under the general common law rule, a n  arres; may not be made ordi- 

i ~ r i l y  without u warrant, nnd the ecceptioi~s to this common law rule are  
defined and limited entirely by statute in this Slate. 

An arrest without warrant except a s  authorized by statute is illegal in 
this State. 

A peace officer may luake an arrest without a warrant if he has reason- 
able ground to believe that  a felony has  been committed or a dangerous 
wound inflicted, and that  the suspect i s  guilty and will escape unless 
immediately arrested, G.S. 1541. Under this ru e i t  i s  not required that  
the offense be committed in the presence of the peace officer or in  fact 
that the offense should have been actually committed if the arresting officer 
has reasonable ground to beliere that  i t  has  been committed. 

6. Arrest § la- 

Where a felony actually has been committed in the presence of a prirate 
citizen, such private citizen may forthwith arrest without warrant the per- 
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son he knows to be guilty or the person he has reasonable ground to believe 
guilty. If i t  turns out the offense is not a felony, such private person may 
not justify taking the suspect into custody. G.S. 15-40. 

7. Arrest 1 la, lb- 
A peace officer or a private citizen on equal terms may arrest without 

warrant a person whose conduct in his presence amounts to a breach of the 
peace, or a threat of breach of the peace together with some overt act in 
attempted execution of the threat such a s  reasonably justifies a belief 
that  the perpetration of an offense amounting to a breach of the peace is 
imminent. G.S. 15-39. 

8. Same- 
The test of the right of a pence officer or private citizen to arrest without 

warrant under G.S. 15-39 is not whether the offense be a misdemeanor, 
but whether arrest is necessary to prevent or suppress a breach of the 
peace. The statute does not justify arrest when the facts furnish 
reasonable ground to believe a n  offense covered by the statute is being 
committed, but the person making the arrest must determine, a t  his peril, 
preliminary to proceeding without warrant, whether an offense arrestable 
under the statute is being conlluitted. R.  n. XcSinch, 90 S .C .  695, over- 
ruled on this point. 

9. S a m s  
Mere drunkenness unaccompanied by language or conduct which creates, 

or is reasonably calculated to create, public excitement or disorder amount- 
ing to a breach of the peace, will not justify arrest without warrant under 
G.S. 13-39. 

10. Arrest § 3- 

The State's evidelice tended to show that  defendant resisted arrest 
without v a r r a n t  by a municipal police officer on a charge of public drunk- 
enness under G.S. 14-335. The municipal charter conferred no power on its 
police officers to arrest without warrant in misdemeanor cases. Held: In  
the absence of evidence tending to show prinza facie that defendant's con- 
duct a t  the time amounted to an actual or threatened breach of the peace, 
the arrest was illegal, and defendant's motion to nonsuit on the charge of 
resisting arrest should have been allowed. 

11. Same- 
Where the State's eridence fails to show that defendant used excessive 

force in resisting a n  illegal arrest, defendant's motion to nonsuit on the 
charge of assaulting the police officer should hare  been allowed. 

12. Arrest @ la, lb- 
h nuisance is not per se a breach of the peace, and neither a police 

officer nor a prirate citizen mag arrest a person without warrant for 
creating a nuisance which does not amount to a breach or threatened 
breach of the peace. 

13. Appeal and E r r o r  5 Slb- 
The doctrine of stare decisis does not apply where i t  conflicts with a 

pertinent statutory provision to the contrary. 
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14. Same-- 

The doctrine of stare decisis should never be applied to perpetuate 
palpable error. 

BARSHILL, C. J., concurs in result. 
P ~ R K E R ,  J., dissenting. 
DENXY, J., concurring. 

APPEAL by defendant from Zioussectlr, J., and a jury, a t  October T e r ~ n ,  
1953, of GASTOS. 

Criminal pro~ecution tried on appeal from the Recorder's Court of the 
Town of Dallas upon warrants, consolidated for trial, charging the cle- 
fendant wit11 (1 )  public drunkennew. (2 )  resisting arrest, and ( 3 )  simple 
awault. 

Police officers of the Town of Dallas arrested the defendant without 
warrant  for public dl-unkenness. The defendant, asserting he was not 
drunk, resisted the arrest. Chief Eidson testified that  as he and officer 
Droonie drove up to Brewer's Servic:~ Station he observed the defendant 
"wobbling across the driveway. . . . H e  was drunk. . . . I got out of 
the car and . . . told him he wss under arrest for being drunk. I took 
hold of his left arm. Mr. Rroorne got his right arm. We started to the 
car. He scuffled on around behind the car and . . . hauled off and hit  
me beside the head and knocked my  hat  off, and m y  glasses flew out of my 
pocket. H e  started toward Mr.  Broome and . . . swung a t  him and hit 
him a glancing lick. . . ." The  defendant testific:d, as did a number of 
bystanders, that  he was not intoxicated. 

The jury returned a verdict of not guilty of ~ ~ u b l i c  drunkenncss, but 
guilty of resisting arrest and guilty of simple assault. 

From judgment pronounced, imposing penal se avitude of nine months, 
the defendant appealed, assigning errors. 

.Jo~;.;sor;, J. The offense of re~ic t ing  arrest, b l~ th  a t  common lan and 
under the statute, G.S. 14-283, presupposrs a lavful  arrect. I t  is axio- 
matic tha t  e v e r  person has the right to resist an  unlalvful arre-t. 111 

s~i r l l  case the peryon attempting the arreqt stands in  the position of a 
nronpdoer and may be resisted by the use of force, as in self-defense. 
S. I ! .  Bed, 170 N.C. 764, 57 S.E. 416; S. v. Allen, 166 N.C. 265, SO S.E. 
1075 ; 3. 2%. Belk, 76 N.C. 10;  h'. v. H y n n t ,  65 N.C. 327;  8. e. Kirby, 24 
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N.C. 201 ; S. v. Cur t i s ,  2 N.C. 471 ; 4 Am. Jur. ,  Arrest, Sec. 92 ; 6 C.J.S., 
Arrest, Sec. 13, p. 613. See also 28 Va. Law Review, p. 330. 

True, the right of a person to use force in resisting an illegal arrest is 
not unlimited. H e  may use only such force as reasonably appears to be 
necessary to prerent the unla~vful restraint of his liberty. S. v. Al len ,  
supra.  See also S. v. Glenn ,  195 S .C .  79 ,  150 S.E. 663. And where ex- 
cessive force is exerted, the person seeking to aroid arrest may be con- 
victed of assault, or even of homicide if death ensues (4 Am. Jur. ,  Arrest, 
Sec. 92). but in  no event may a conviction of the offense of resisting 
arrest be predicated upon resistance of an unlawful arrest. AS. v. Al len ,  
supya;  S .  c. Belle, supra;  Procser on Torts, p. 165. 

This brings us to the pivotal question presented by this appeal: Was 
the arrest of the defe~rdant lawful or un la~r fu l?  Kecessarily, the answer 
is dependent on whether the officers had the right to arrest the defendant 
without a n-arrant. 

I t  has always been the general rule of the common law that  ordinarily 
a n  arrest should not be made without warrant and that, subject to  well- 
defined exceptions, an arrest without warrant is deemed unlawful. 4 B1. 
Com. 289 et seq.; 6 C.J.S., Arrest. Sec. 5, p. 579; 5 C.J., p. 395. This 
foundation principle of the common law, designed and intended to protect 
the people against the abuses of arbitrary arrests, is of ancient origin. 
I t  derives from assurances of l l agna  Carta and harmonizes with the 
spirit of our constitutional precepts that the people should be secure in  
their perwns. Severtheless, to this general rule that no man should be 
taken into custody of the law without the sanction of a warrant or other 
judicial authority, the processes of the early English common law, in 
deference to the requirements of public security, worked out a number of 
exceptions. These exceptions related in  the main to cases involving felo- 
nies and wspected felonies and to breaches of the peace. 4 B1. Com. 292 
et seq.; Archbold's Criminal I-'. and P., 29th Edition, p. 1013 e t  seq.; 
4 Am. Jur., Arrest, Sections 22 to SS. -4rrcst without warrant in felony 
cases was justified at  common law on the theory that dangerous criminals 
and persons charged with heinous offenses should be incarcerated with all 
possible haste in the interest of public safety. Whereas, the necessity for 
prompt on-the-spot action in  suppressing and preventing disturbances of 
the public peace was the factor which justified arrest without warrant in 
misdemeanor cases involving hwaches of the peace. I n  such cases, with 
the moring consideration being the immediate preservation of the public 
peace, rather than the due apprehension of the offender, the theory pre- 
vailed that unless the public peace was menaced, the delay incident to 
obtaining a warrant from iz judicial officer mould not prejudice the inter- 
ests of the State in punishing the offender. See Carroll  v. Uni ted  S ta tes ,  
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267 U.S. 132, 69 L. Ed. 5-13, 45 S. C't. "0, 39 -4.L.R. 790. See also 
75 University of Pennsylvania Law Review, 455. 

I t  is not necessary for us to deal at l ~ n g t h  wit1 the refi~~ernents of the 
common law exceptions to the general rule against arrest without warrant. 
This i~ so for the reason that  in thi. State the common law esceptions 
have Leen enacted or supp lan td  by statute, so that  the power of arrest 
without warrant  is now defined and limited entirclly by legislative enact- 
ments. And the rule is that  where the right and power of arrest without 
warrant  is regulated by statute, an  arrest without warrant  except as 
authorized by statute is illegal. Rims v. Smith,  115 Conn. 279, 161 A. 
239; 8. v. Bmdshnw ,  53 Mont. 96, 161 P. 710; S, r. De Hart (N. J. C. 
Pl . ) ,  129 -1. 427; ilfnzzolini I , .  Giyorcl, 90 Vt. 352, 95 A. 904; 6 C.J.S., 
Arrest, Sec. 5, pp. 579 and 550. See also Sfearns c. Titus, 193 K.Y. 272, 
85 X.E. 1077; T'inson v. Con~mo~cc~cdtlz,  219 Xy. 452, 293 S.TTr. 954; 
Fitzpntriclz 11. Conzmonzcwlth, 210 Ky. 385, 275 S TV. 819. 

Our  General Asse~nbly of 1869-69 enacted a co rp rehens i~e ,  all-embrac- 
ing set of rules prescribing and limiting the poxer of arrest without war- 
rant. This Alct, which may well he called our Code of Airrest Without 
Tl'arrant, is Chapter 178, Subchapter I, Session Laws of 1865-69. I t s  
caption reads as follows: " W h m  and by whom a r ~ e s t s  may be made with- 
out process." This statute clarifies, in some particulars modifies, and in  
other ways extend.; the pre-esisting rules of the vommon law governing 
arrest without warrant, but in the main the Act is declaratory of the 
cominon law. The statute has been preserved and brought forward 
through successire codifications of our statute lax .  I t  is noxv codified in 
pertinent parts as G.S. 15-39, 15-40, 15-11, 15-43, 15-44, 15-45, and 15-46. 

The basic rules governing arrest without warrant  as precribed by the 
Act of 1569 may be distinguislied as they relate to (1 )  felonies and to 
( 2 )  midemeanors. TT'e discuss them in that  order: 

1. Felonies.-G.S. 15-41 (Subcl~apter  1, Section 3 of the A k t  of 1869) 
confers on peace officers the right to make arrest ;  without process when 
tlie oficer has "reasonable ground to believe" (1)  a felony has been com- 
mitted or a "dangerous ~vound" inflicted, 12) that a particular person is 
guilty, ant1 ( 3 )  that  such person m a y  escape if not immediately arrested. 
Fntler this statute the significant feafuws are that  the felony or danger- 
ous nouild necd not newwir i ly  be cominitted or inflicted in the p r e w m  
of the officer. Indeed, in order to ju*tify the arrest it  is not e s ~ n t i a l  that  
any ~11~11  serious offense 1)e 'ho~vn to have been actually comn~itted. I t  is 
only necessary that  the officer have reasonable ground to believe such 
offense has heen committed. Moreover, in the instances ~nunlerntctl an 
arresting officer is protected by the statute against the consequences of an  
erroneous arrest based on mistaken identity of tllc offender; all that is 
required is that the officer ha1.e reasonable groun~l  to believe he is after  
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the right person and that the suspect mill escape unless immediately 
arrested. 

G.S. 13-40 (Subchapter 1, Section 6 of the Act of 1869) authorizes 
private persons to make arrests in certain felony cases. By the terms of 
this statute, when a felony actually has been colnrnitted i n  the presence 
of a prirate person, he may forthwith arrest without warrant  (1 )  the 
person he knows to be guilty, or (2 )  the person he has reasonable ground 
to believe to be guilty. I t  is noted that  this statute confers on a private 
citizen the right of arrest only when a felony is actually committed in his 
presence. Thus, if i t  turns out that  the supposed offense is not a felony, 
then the arresting private citizen niay not under the terms of the statute 
justify taking the suspect into custody. However, if a felony actually 
has been conlrnitted in his presence, then the private person making the 
arrest has the protective benefit, of the statute if he arrests either (1 )  the 
guilty person or (2 )  the person he has reasonable ground to believe is 
guilty of the offense, although perchance the person arrested may be 
innocent. 

2. ;llisclenz~anors.-(2.S. 15-39 (Subchapter 1, Section 1 of the Act of 
1869) deals with b reach~s  of the peace. This statute confcrs 011 peace 
officers and private persons, on equal terms, the power of arrest without 
warrant in certain misdemeanor cases. The statute follorvs in the main 
the pre-existing principles of the conimon law. The language of the 
statute is as follows: "Erery person present a t  any riot, rout, affray or 
other breach of the peace, shall endearor to suppress and prerent the 
same, and, if neceqsary for that purpose, shall arrest the offenders." I t  is 
significant to note that  the statute-as did the rules of the common law 
i t  supplanted-confers no p o n w  of arrest without warrant  in miede- 
meanor cases, as such. The parer of arrest without w i r r an t  is referable 
extirely to the question of bl.each of the peace. The test is not vhether 
the offense is a misdemeanor, but, rather. whether an  arrest is necessarv 
in order to "suppress and prerent" a breach of the peace. The fact that  
an  offense arrestable under this statute as a breach of the Ileace is a lw a 
n~isdemeanor, is purely coincidental. See Alezander v. Lindsry,  230 N.C. 
663, 55 S.E.  2d 470. 

This brings us to an  analysis of the intent and nleaning of G.S. 15-39. 
I t s  language is plain and clear. An  a ~ r e s t  ~ r i thou t  warrant m a r  be made 
under the provisions of this statute by anyone nhen it is necessary to 
"suppress and prevent" a Freach of the peace. This means that  either 
a peace officer or a private person may arrest anyone who in his presence 
is (1)  actually comnlitting or (2 )  threatening to commit a breach of the 
peace. T o  justify an  arrest on the ground of necessity in order to "sup- 
press" a breach of the peace, the conduct of the person arrested must 
amount to an actual breach of the peace in the presence of the person 
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making the arrest. Whereas, to justify an  arrest in order to "prevent" 
a breach of the peace, ordinarily there mu>t be a t  least a threat of a breach 
of tlie peace, together v i t l i  some overt act in attempted execution of the 
threat. However, we think a breach of the peace is threatened mithin 
the meaning of the statute if the offeading person's conduct under the 
surrounding facts and circumstancei iq such as reasonably justifies a 
belief that the perpetration of an ofl'ense ainouniing to a breach of the 
peace is ininlinent. Q ~ i i n n  2%. Ilriscl, 40 Micli. 576. See also i l lnrf in  v.  
State, 80 ,Ua. 115. 8 So. 23, 18 .h. St. Rep. 91 C'om. 7%. G o t m a n ,  288 
Mass. 9 1 ,  192 N.E. 618, 96 -1.L.R. 977; -1 A ~ I .  Jur. ,  Arrest, Sec. 26. 

I n  testing the legality of an  arreft  witliout w a i ~ a i i t  by tlie provisions 
of G.S. 16-39, it nlust be kept in mind that  not every misdemeanor is a 
breach of the peace. -1.: to what constitllte. a breach of the peace within 
the nzcaning of the r u l e  nhich authorize an arr3st  without warrant  in 
such caseq. the better reasoned authorities emphasize the essentiality of 
showing as an element of the offellic s disturbance of public order and 
tranquillity by act or conduct not merely arriount~ng to unlanfulness but 
tending also to  create public tumult and incite otllrri to break tlie peace. 
We find thi; iuccinct statement in 4 ,bn. Jur. ,  Arrest, Sec. 30 : 

"Generally speaking, any violation of p~iblic c~rder or disturbance of 
the public tranquillity by any act or conduct tend ng to provoke or incite 
others to violence constitutes a breach of the pease, within the meaning 
of the rules which autllori7e an  arrcst uitliout a \,,arrant for a brearh of 
the peace. . . . 

i( -1 breacah of the p a c e  map be occasioned by ~ i i  affray or assault, by 

the uqe of profane and abusive language by one person toward another on 
a public street and in the presence of others, or by a person necdlessl~ 
sl~outing and making a loud noise." 

Tlic Restatement of 'Torts, Section 116, puts it I hic way : "-1 breach of 
tlie peace is a public offenbe doue by violence or one causing or likely to 
cau,e nn inlmrdiate dizturbalice of public order. ' See also Prosser on 
Torts, p. 160;  Ba!lentine's Law Dictionary, p. 171; 22 IIicliigan 1,aw 
Review, 541, 573. 

I n  applying tlie statute a t  h a d ,  G.S. 15-39, it is manifest that  mere 
drunkenness uaaccornpanied by language or conduct which create>, or is 
reasonably calcnlatetl to create, public cxcitemen and diwrder amount- 
ing to a breach of the peace. will not jnstify arrest n ithout warrant under 
tlie statute. See 17arhroucjk v. C o ~ ~ l n ~ o t ~ w e a l f h ,  219 Ky. 319, 292 S.TT7. 
SOG; S. v. J fvt lger ,  13 Wyo. 404. 4 P. 2d 1004; l i i i tg  1 % .  State, 122 Tex. 
Cr. R. 200. 103 S.W. 2d 7j- l ;  ( ' ~ * o l l *  1 ? .  Sfitfc, 152 Tex. Cr. R. 586. 316 
S.W. 3d 201 ; S , h i .  J u r . ,  Erc21ch of Peace. Sections 6 to 1 0 ;  11 C.J.S., 
Breach of the Peace. Sectious I to 6. 
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I t  is to be kept i n  mind that  G.S. 15-39 contains no  provisions, corn- 
parable to those in (3.8. 15-41 dealing with felony cases, which justify 
arrest when the facts furnish reasonable ground to believe a n  offense 
corsred by the statute is being committed. Therefore, a person making 
an  arrest under the authority of 6.8. 15-39 must determine, a t  his peril, 
preliminary to proceeding without warrant, whether an  offense arrestable 
under the statute is being committed. S. v. I Iun ter ,  106 K.C. 796, 11 
S.E. 366; 8. 7). f l l cd fee ,  107 N.C. 812, 12 S.E. 435; S. zt. Roll ins ,  113 
N.C. 722, 18 S.E. 391. See also V c K e n n a  v. W h i p p l e ,  97 Conn. 695, 118 
A. 40;  People u. Wnrcl,  226 Mich. .15, 196 X.W. 971 ; Fi f zpa tr ick  v. Com- 
1nonwen7lh, supra (210 Ky. 385, 275 S.W. 819, headnote 27) ; Edgin  v. 
Tal ley ,  169 Ark. 662, 276 S.W. 591, 48 ,-\.L.R. 1194; 6 C.J.S., Arrest, 
Sec. 5, p. 580. 

The State, urging that  a peace officer may arrest without  arrant either 
when (1 )  a misdemeanor is actually committed in  his presence or (2)  
when he has reasonable cause to believe a misclemeanor is being committed 
i11 his presence, cites some twenty or more cases from other jurisdictions, 
principally those listed in the footnotes supporting one of the diverse views 
given in  the text statement appearing in 6 C.J.S., rirrest, Sec. 6, p. 595. 
,111 the cited cases have been examined. They are distinguishable. I n  the 
light of the plain meaning of G.S. 15-39, none of the cited cases is consid- 
ered authoritative or controlling with us. The cases fall generally into four 
classifications : (1 )  decisions controlled by statutes which expreqsly confer 
on peace officers broader powers of arrest in misdemeanor cases than are 
conferred by either the common law or our statute (G.S. 15-39) ; (2 )  deci- 
sions not controlled by statutes but which, nevertheless, are based on cases 
controlled by statutes conferring broader powers of arrest in misdemeanor 
cases than are conferred by either the common law or our statute;  (3)  
decisions based upon the erroneous premise that  under the common law 
any offense, felony or misdemeanor, committed in the presence of a peace 
officer is arrestable without warrant ;  and (4) decisions based on an  erro- 
neous declaration of the common law, as set out in the third classification, 
and which also embrace the further erroneous concept that  under the 
common law an arrest without warrant  niay be justified i n  any case where 
the officer has probable cause or reasonable ground to believe a misde- 
meanor is being committed in his presence. Some of the cited decisions 
are premised on an  erroneous interpretation of Carroll v. I'nited States, 
supra (267 U.S. 132, 69 I,. Ed.  543, 45 S. Ct. 280, 39 A.L.R. 790)) as 
being authori tr  for  the proposition that  a peace officer may arrest gener- 
ally for any misdemeanor committed in his presence. Whereas, the deci- 
sion in  the Carroll case, opinion by +Ur. C h i e f  Just ice  T u f t ,  is susceptible 
of no such meaning; it rests squarely on the provisions of the National 
Prohibition Act, which expressly authorizes summary seizure and arrest 



454 I S  THE SUPBENE COURT. [240 

whenever any person is found transporting intoxicating liquors in any 
reliicle in riolation of law. F o r  a clear analysis oi' the opinion in tlie 
Carroll c u e ,  and criticisms of sul~seqne~it  cases basxi on the erroneour 
interpretation of this decision, see 73 rn ivers i ty  of Pennsylrania Law 
Review, 485 et  seq. 

While the Act of 1868-69, nhich  supplanted the common law rules of 
arrest without warrant, remains unchanged in basic principle? and as 
now codified in its various parts-G.S. 15-39 througli 15-46-furnishes 
the fundamental rules governing arrest without warrant  i n  this State, 
nevcrtheleqb, since the original enactmer~t of this code of arrest without 
~va r ran t ,  the Lcgislature has seen fit from time to time to  ste end the 
power of arrest without ~ v a r r a n t  to c .0~  er nulllerous specific situations and 
types of cases, some of State-nidcx application, others of local nature. 

Chief among the local irnplenicnting statutes arc nurnerou- municipal 
charter provisions which confer on peare officers authority to arrest on 
sight without process any person i"oun,l riolating any liiunicipal ordi- 
nance, or in some installccs comnlitting any misdemeanor, regardless of 
wliether the offense does or docs not alnount to a brearll of the peaccx. See 
Coates, L A W  of ,\rrest in Xor th  Caroliua. 1.5 K. C. Law Revie~v, 101, 
where nunwrons examples of such charter provisions are cited. See also 
d 7 ~ a n n r 7 e r  11. L indsey,  supra. 

I t  is also noted that  a number of i~nplemcnting Stale-wide statutes have 
bccn enacted from time to time conferring on peace 3fficers the power of 
arrest ni thout warrant  in cases not amo~mting to a breach of thc peace. 
F o r  example, G.S. 20-183 confers on lan- enforcern~nt oficeri polver to 
stop any motor rehicle for the purpose of' cletcrrnining whether it is being 
operated in riolation of any prorision of t l ~ c  Xotcr Tehicle Act, and 
c n ~ p o ~ i e ~ s  such officers "to arrest on sight" any person found violating 
any provi3ion of the ,let. Also, when a peace office. discovers a person 
in tlie act of transporting intoxicating liquor in any vehicle in violation 
of law, G.S. IS-6 makes it the officer's duty to seize tht. liquor, take posses- 
sion of the reliicle. and arrest the person ill charge thereof. G.S. 113-01 
( d )  confers on game protector. thc poner to arrest on the ?pot for viola- 
tions of game lam - comrnittcd in their prewlce. Forc-t wardens are giren 
similar powers untler G.8. 113-29 with respect to riolations of tllc forestry 
laws. Fo r  a list of other Rortl i  Carolina ctatutes g i ~  ing poner of arrest 
without warrant in mi.demeanor cnvs  not ainounting to a breach of 
peace. see Alachen, Law of -1rrwt (publication of the Institute of Gor- 
rrnment. T'ni~-crsity of North Carolina, 1050), p. 46. 

TVe h a l e  examined the c l~ar ter  of the To\ln of Ilallab, Chapter 351, 
Private L a r s  of 1913. I t  nov-here purlportq to c0nft.r on the police offi- 
cers of the town authority to make arresti: in niisdemeanor cases without 
warrants in cases not amounting to a breach of the peace. Indeed, no 
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special statute implementing the Act of 1868-69 covering the case a t  hand 
has been called to our attention, and our research discloses none. Nor  
does it appear that  the defendant was tried for public drunkenness under 
a town ordinance. Rather, he was charged with public drunkenness 
under G.S. 14-335. Therefore, upon the record as presented the legality 
or illegality of the arrest in the instant case must be tested by the terms 
of the &let of 1868-69, and more particularly by the section thercof now 
codified as G.S. 15-39, 

I n  the case a t  hand the evidence on which the State relies fails to show 
p ~ i w z a  facie that  the defendant's conduct a t  the time of the arrest 
amounted either to an  actual or threatened breach of the peace within the 
intent and meaning of G.S. 15-39. Hence, the arrest must be treated as 
illegal. This being so, the State failed to make out a prima facie case of 
resisting arrest. 

Kor  does the evidence in any aspect show that the defendant used exces- 
sive force in resisting the illegal arrest. Therefore, the defendant's mo- 
tion for judgment as of nonsuit, both as to the charge of resisting arrest 
and assault, should have been allowed, and it is so ordered. The judgment 
below mill be vacated and reversed and the motion for nonsuit sustained. 

TTe h a ~ e  not overlooked the decision of this Court in S. v. Freeman, 86 
K.C. 683, cited and relied on by the State, wherein peace officers were 
held justified in making an arrest without warrant  for public drunkenness 
in their presence. The person arrested was found between the hours of 
ten and e l e ~ e n  o'clock a t  night lying helplessly intoxicated upon the side- 
walk exposed to public view a t  a place much frequented in  the t o ~ n  of 
Hendersonville, i n  violation of a town ordinance making such helpless 
state of intoxication a nuisance and punishable by fine or imprisonment. 
The arrest v a s  upheld by the Court, not upon the theory that  the prose- 
cutor's condition of drunkenness amounted to a breach of the peace, but 
rather upon the express ground that  such drunkenness was an  offense 
"against decency and morality9' amounting to a nuisance and therefore 
arrestable on sight without warrant. I t  is apparent that  the Court in so 
deciding S. z.. Freeman mas not adrertent to the provisions of Chapter 
l ' i8,  Subchapter 1, Session L a w  of 1869-69, and its salutary impact on 
the law of arrest in this State. This statute is nowhere mentioned in the 
opinion. Instead, the Court in holding that  nuisanoe, as distinguished 
from breach of the peace, is sufficient to justify arrest without warrant, 
oites Archbold's Criminal P. and P., "page 26, note 2. This is a stlandard 
English treatise on criminal law and procedure, first published in 1822. 
I t  has since appeared in  numerous editions, the last one available to us 
being the 29th Edition, published in 1931. I t  was the 6th Edition pnb- 
lished in 1853, with American notes by Waterman, tha t  was available to 
the Court when S. v. Freernnn was decided in 1882. The Archbold text 
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clearly states the common lam rule to t h ~  effect tha t  in nonfelong cases 
arrest without warrant  is justified only in breach of peace cases. The 
*upport for the novel proposition that  nuisance not amounting to breach 
of ihe peaoe is arrestable without warrant  is found in the cited footnote 2, 
'kpage 26. An examination of this footnote disclose: that  it in turn is 
based solely on the authority of "Swan's Jus.  p. 474." Fur ther  inrestiga- 
tion discloses that  Swan's is a nianual type of work relating to polvers 
and duties of justices of the peace and constables in Ohio, with f o r m ,  the 
3rd Edition of which was published in  1841. I t  is ,,ignificant that  the 
next edition of Archbold available to us, the 8th Ed i t  on, with American 
notes by the eminent legal scholar J. K. Pomeroy, nowhere refers to the 
proposition stated in the cited Waterman note. I n  fact, Pomeroy does 
not bring forward any par t  of the T a t e r m a n  note 2 found on "page 26 
of the 6th Edition. I t  is manifest that  the 8th Edition of this work, 
though published in 1880, mas not aT ailable to the Co~!r t  when 13'. 1%.  Frec-  
m a n  was decided ( in  1852). A t  any rate, nowhere among the authorities 
presently available to us, including subsequent editions of Archbold, have 
we found authoritative support for the proposition that, in the absence 
of special statutory enactment, a nuisance not amounting to a breach of 
the peace is arrestable without warrant. And i t  is manifest that  a n  
offense amounting to a nuisance is not per se a breach of the peace. 66 
C.J.S., Nuisance, Sec. 9. -2ccordingly, we are constrained to hold that  
the decision in S. v. F r e e m a n ,  being repugnant to  established common law 
rules of arrest and also in direct contravention of the provisions of the 
Act of 1869, and particularly the portion thereof now codified as G.S. 
15-39, is overruled. And we withdraw and treat as -1nauthoritatire the 
subsequent pronouncements of this Conrt, whether t ley be-as in nlost 
instances they are-obiter d i c f u ,  or-as in a few instances-decisive of 
decided cases, to  the effect that, in the absence of statute, a nuisance or 
other misdemeanor not amounting to a breach of the peace is arrestable 
without warrant. See S. I ) .  Pillotu, 234 N.C. 146, 66 S.E. 2d 657; P e r r y  
I . .  Hurd lp ,  2 9  N.C. 216, 49 S.E. 2d 400; 8. v. L o f t i n ,  186 K.C. 205, 119 
S.E. 209; 8. 1%.  Rogers ,  166 N.C. 388, 81  S.E. 999; Sossamon 1.. Crzise, 
133 N.C. 470, 45 S.E. 757; 8. 11. J f c A f e e ,  s u p ~ - a  (107 N.C. 512) ; 8. v. 
H u n t e r ,  supra  (106 N.C. 796). 

Similarly, we treat as nnauthoritatire the decision i11 8. 1..  X S i n c h ,  
90 S.C. 69,5. which contains this statement to which the State directs our 
attention: " I n  malt-inq a n  arrest u p o x  p c n o n a l  obsernafion and wi thou t  
t c ~ r r n n f ,  t h e  o,@cer will be excused w h e n  no offense hcls been perpetrated, 
if t h e  cii .cunwfnnces arc stich as reasonably w a r r a n f s  the  bel ie f  t h a t  it w a s  
( S e n 1  I - .  J o y n e r ,  89 Y.C. 287) nnd ( h e  jury  m u s t  judge of f h e  ~ e a s o ~ l a b l e -  
ness o f  the  grounds u p o n  which  t h e  o,ficer acted." (Italics added.) I n  
making this pronouncement the Conrt inadvertently failed to note that  



N. C.] S P R I N G  TERM, 1954. 48 7 

J7eal C. J o y n e r ,  89 1V.C. 28i, on which the decision is expressly rested, 
was a felony case controlled by another part  of the Act of 1869-now 
G.S. 15-41-which clearly authorized arrest on reasonable ground of 
belief; xhereas, in S .  I.. -lfcl7incll the Court was dealing with an alleged 
misdenleanor wherein the oficer's power of arrest derived from the so- 
called "breach of peace" portion of the , k t  of 1869-now G.S. 15-39- 
which justifies arrest without wxrrant only when i t  is necessary to ((sup- 
press or prevent" a breach of the peace. Alexander  v. L indsey ,  supra  
(230 S.P.  663). Thus, it  is manifest that  the pronouncement contained 
in  the foregoing italicized excerpt from S .  c. X c S i n c l z  is an erroneous 
application in  a misdemeanor case of a rule applicable only in felony and 
I(  dangerous mound" cases. The pronouncement is disapproved and with- 
drawn, as are similar statements based on like facts in subsequent deci- 
sions of the Court. See S. v. J e n k i n s ,  195 N.C. 747, 143 S.E.  538; S .  C. 

Campbe l l ,  182 X.C. 911, 110 S.E. 86 ;  Signzon v. She l l ,  165 N.C. 582, 
8 1  S.E. 739. 

T h e r e  there are conflicting devisions the doctrine of stare decisis has 
no application. Paf tcr son  2.. ~IfcCorrnick-,  177 N.C. 448, 457, 99 S.E. 401. 
Nor should stare decisis be applied where i t  conflicts with a pertinent 
statutory p ro~ i s ion  to the contrary. 21 C.J.S., Courts, Sec. 187, p. 304. 
Noreover. where a statute covering the subject matter has been oyer- 
looked, the doctrine of stare decisis does not apply. 15  C.J. 958. Xor  
may the court by a line of erroneous decisions overrule a statutory enact- 
ment. P n f f e r s o n  v. - l fcCormick,  supra,  at p. 457. Besides, the doctrine 
of sture decisis should never be applied to perpetuate palpable error. 21 
C.J.S., Courts, Sections 187 and 193. 

I t  is to be kept in mind that  the decision in this case is no attempt to 
provide a code for arrest without warrant, nor do \\-e attempt to close the 
hiatuses in present arrest procedure. Such matters are not within the 
p r o ~ i n c e  of the Court. Our intent here is to eliminate or minimize the 
conflicts that have de~eloped in the construction and application of pres- 
e ~ l t  statutes, to the end that peace oificers may know with reasonable 
exactitude their rights and duties i n  respect to making arrests without 
warrant. 

I n  the situation thus presented i t  is for the Legislature, rather than the 
Court. to cleterinine whether it has or has not kept pace with the exigen- 
cies of the times in its process of conferring on various peace officers from 
time to time by piecemeal enactments broadened powers of arrest without 
warrant, I n  short, since this branch of the law has come to be prescribed 
and regulated wholly by statute, it  is for the Legislature to ponder and 
decide whether the present statutes meet the minimum requirements of 
public safety and security, or whether further extensions are necessary; 
for example. by the enactment of a single State-wide statute authorizing 
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any peace officer to arrest ni thout na r ran t  (1 )  wheii a n~isdeineanor or 
other criniinal offense iq conimitted in his presence, or (2 )  vhen  he has 
reasonable p o u n d  to believe that the penon to be arr&ed ha* coimnitted 
a criminal offense and will evade a r r e ~ t  if not immediately taken into 
custody, ~vit l i  furtlicr enactn~ent requiring that  the minimurn bond of 
$1.000 now required of peace officers by G.S. 125-9 be substantially in- 
creased. See Lnnqlc!j P .  Pnfr ick ,  238 N.C. 250, 77 S.E. 2d 656. 

For constructire criticisms of the prcsext law of arrest see Illachen, 
The Law of Arrest, p. 76 ~t seq.; 15 S. C. Lam Revien, p. 101, 103 et  seq.; 
29 Michigan Law Reriew, pp. 452 and 453; 28 Vilginia Law Revien~, 
pp. 331, 332, and 343 e t  seq. See also 22 Michigan Law Review, p. 541; 
49 H a r r a r d  Law Rei-iew, 11. 566. 

The judgment t)elow is 
Reversed. 

BARNIIILI,, C. J., concurs in  result. 

PARKER, J., dissenting. The State's evidence tend: to show the follow- 
ing facts. Jess Broome, a police omcer of the Town of Dallas dressed in  
his uniform with badge and pistol, saw the defendant around 9 :30 or 
10 p.m. a t  the Dallas Grill, a public restaurant. The defendant was stag- 
gel-ing around drunk, and c u r d  Broome and the brother of the Chief 
of Police of Dallas, who was talking to  Broome. Broon~e asked the de- 
fendant to hush cursing. The  defendaut replied if Broome got out of his 
cay, he, the defendant, would cut his heacl off, and for Broome "to call the 
County"--111anifestl~ referring to the County Lam Enforeenlent Officers. 
Broome did not arrest the defendant t h w ,  but "called the Count?" for 
help. Rroome then nen t  to the courthouse, called the Dallas Chief of 
Police ,I. R. Eidson,   vent to Eidson'. home, picked hini up, came back 
u p  to~vn,  and found the defendant a t  a serrice station, a public place. 
Chief Eitl*on had on a white shirt and was in  civilian clothes, but had his 
l d g e  on his shirt and a gun. Tlze officers had no ~ w r r a n t .  The officers 
got out of the car, and Chief Eideon tclld the deferclant he was under 
arrest for being d n d .  Chief Eideon took hold of his left arm, Broonle 
his right arm, and started to the car. The defendant scuffled firowid 
behind the car, and struck Chief Eidson 011 the head h o c k i n g  his hat  off. 
IT(. struck a t  Chief Eidson "a ~ h o l c :  lot." Broonie hit the defendant a 
g l : ~ n c i n ~  blow on the head ~ v i t h  a blackjack. Tlie defendant told Chief 
Eid.on to shoot him. ( John  Puett ,  a witness for the defendant, testified 
the defendant raised his shirt, and said to Chief Eidson "Ton yellow 
bellied s.o.b., let's see you put a slug in  it.") The off cers then seized the 
defendant. put him in their car and carried hiin to the c o u n t  jail. The 
"wuffle or pulling" bet~veen the officers and the defmdant lasted about 
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1 5  or 20 minutes. Upon arrival a t  the jail the defendant cursed one of 
the officers there, and later tried to fight another officer there. 

The defendant, and one of his witnesse~, testified tha t  Chief Eidbon 
told the defendant he was arresting him for being drunk and disorderly. 
The defendant testified on cross-examination that one time he r e n t  before 
the T o ~ m  Board to t ry  to make Jess Groome pay him a debt, and that  he 
had talked to three nlenlbers of the Board about firing Chief Eidson. 
The defendant further admitted 011 cross-examination that  he had served 
a prison sentence for assault with a deadly weapon with intent to kill; 
had been convicted of speeding and reckless driving; of violating the pro- 
hibition l a v ;  of carrying a concealed lveapon; and probably convicted of 
a n  affray. The defendant testified that he knew Chief Eidson was a 
police oficer of the Tolm of Dallas when he was arrested. 

TSThether cursing a police officer or  addressing scurrilous n-ords to him 
constitute a breach of the peace for vhich an  arrest may be made without 
a warrant depends upon the circumstances involved. I fere  impudence 
will not suffice. Anno. 34 *I.L.R. 566;  8. I ? .  X o o w ,  166 S . C .  371, 81 S.E.  
693 ; 1 Am. J u r .  , h e s t  see. 31  ; 8 Am. J u r .  Breach of Peace sec. 10. 

The State's evidence shows that  the defendant cursed Broome in the 
presence of others, while Brooms was sitting in his car on a public street 
i n  the T o ~ n  of Dallas, threatened immediate force to Broome's person 
if he got out of  hi^ car, and then and there cursed Eidson, brother of the 
town's Chief of Police. I t  is comnon knowledge such conduct on a public 
street in the nresence of others nrovokes a n d  incites to  immedia,G vio- 
lence. I f  that  esidence is  accepted as true by the jury. it  shows mith 
apodeictic certainty, according to the authorities cited in the majority 
opinion, that  the defelidant committed a breach of the peace in Broome's 
actual presence, for  which offense it was Broome's duty to arrest the 
defendant promptly without a warrant. G. S. S. C. 15-39. A policeman 
has the same authority to maBe arrests within the town limits as is vested 
by law in a sheriff. G. S. N. C. 160-21. 

Did Broome's delay in arresting the defendant make the arrest illegal? 
I n  my opinion, the almver is xo, considering the evidence in the light 
most favorable to the State, as is requisite on a motion for nonsuit. 

I t  is said in 4 Am. Jur. .  Arrest, see. 67:  "In making an arrest mith- 
>, 

out a warrant for breach of the peace or a misdemeanor, an officer must 
act promptly a t  the time of the offenee"""1n order to justify a delay, 
there should be a continued attempt on the part of the officer or person 
appr~hending the ofi'ender to make the arrest ;  he cannot delay for any 
purpose which is foreign to the accon~plishment of the arrest. I f  an 
officer sees an  affray and oalls other officers to his assistance, the fact that  
the  actual arrest is made after the affray is over does not make the arrest 
without a warrant illegal.*"*The shcrtness of the interval dces not 
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realiy determine whether the right to make the arrest without a warrant  
exists, but the delay merely throws light on the question whether the 
arrest mas made as soon as the circumstances pern~it ted.~'**A delay of 
half an  hour in order to procure help in making the arrest mag be reason- 
able, while a delay of two hours may be unreasonab e, especially if the 
officer meanwhile is doing nothing connected with the arrest." Spe also 
6 C'. J. S., Arrest, p. 500. 

I n  8. I > .  ,lfcClure, 166 K.C. 331, 81 S.E. 458, it i~ writ ten:  "*":Yt is 
the right of a peacc officer to arrest, without warrant, one who a.sanlts 
him (citing authorities), and the officer did not lose the right in this case 
because the prisoner had walked oft', according to the eridence of one 
wilness, 30 or 40 feet, and to that  of another, 50 or 75 yards." 

I t  is a fa i r  inference from the evidencr that Broon e knew the defend- 
ant  had hard feelings against him. The defendant'.; admieiions of his 
criminal record, on cross-examination, did not enlarge Broome's author- 
ity, and wonld not justify an  illegal arrest. Lnrson 1..  Fecney. 196 Mich. 
1, 162 N.W. 375, L.R.-1. 19171) 694. Honerer ,  such admissions permit 
the reasonable inference that  Broome knew the defendant was a man of 
violence. I f  Broonle had attempted immediately to arrest the defendant 
for the breach of peace committed in his presence. he would hare  been 
((rightfully the aggressor." IS. 1'. M i l l c ~ ,  197 N.C. 445, 149 S.E. 590. 
I t  seems to me most probable. in the light of what happened when the 
arrest was made, if Broome without aid had made the arrest then and 
there, he mould hare  had to injure the defendant sci-iously 11-ith gun or 
blackjack to overcome his resistance. I t  is also probable that under 
such circumstances Broome would not have succeeded in nlaking the 
arrest. The State's evidence tends to show that  Broomc's delay was due 
solely to his seeking the aid of an officer, and that  he did not in any way 
de*ist from that  purpose before the arrest. The defendant's conduct was 
not that  of a pacific drunk. Such conduct required summary action on 
Broome's psrt ,  and had not passed when the arrest wa. nlade. The offense 
a i d  the arrest form par t  of one transaction. The  State's eridence does 
not show how long Broome was gone in his search for :lid, but i t  would not 
seem to have been over ten or fifteen or twenty minutes nt the most. I 
think the delay was reasonable. and qhowed sound judgment on Broome's 
part. 

'The defendant knew that  Chief Eidson and Broomc, n-ere police officers 
of the Town of Dallas. The fact that  Chief Eidson, a i d  not Broome, told 
the defendant he was under arrest is immaterial. I n  rcality Broome, 
with Eidson's aid, made the arrest. Though Eidsol said, according to 
tht. State's evidence, he xTac arresting the defendant for being drunk-the 
defendant testified Eideon $aid he was arresting him for being drunk and 
disorderlv-that does not erase the defendant's breach of the peace, if the 
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State's eridence is believed. Stnte v. Young, 40 Wyo. 508, 251 P. 17. 
F o r  an  offense committed in his actual presence, an  officer is not required 
to  state the cause of the arrest, since the accused is presumed to know 
the cause of which he is arrested. The  authority of a prirate person to 
make an  arrest is more limited than that  of an officer. Graham '. State, 
143 Ga. 140, 89 S.E. 328, Anno. Cas. 191?1\. 595 ; State v. Evans, 161 Mo. 
95, 61 S.W. 590, 81 d m .  St. Rep. 669; State 11. Young, supra; Annos. 
42 L.R.-l. 673; L.R.A. 1918D, p. 980; 84 Am. St. Rep. 679. 

"If the official authority of an  officer is known to the person who is 
being arrested, i t  is not essential that he announce it or make known his 
intention or purpose before actually apprehending the offender." 4 Am. 
Ju r . ,  Arrest, Sec. 63. 

To re4.t an officer in the lawful discharge of his duties is made a crime 
a t  common l a x  and in all jurisdictions by statute. 39 d m .  Jur. ,  Obstruct- 
ing Justice. See. 8 ;  67 C. J. S., Obstructing Justice, See. 5. I n  Edmund 
Burke'. n-ords '(obedience to law is what makes government." 

I n  my opinion the trial court correctly o~e r ru l ed  the motions for 11011- 

suit, and I so vote. 
I think there are prejudicial errors in the charge for  which a new trial 

should be awarded. 
The defendant assigns as error that  the Court several times in its charge 

said the officers would be justified in making the arrest if in the officer's 
own judgment and opinion the defendant mas guilty, when the Court 
should have charged that  i t  was for the jury to say whether or not the 
officer had reasonable grounds to warrant  the arrest. The defendant sup- 
ports his argument by what this Court said in S .  v. McSinclz, 90 N.C. 
695 : "In making an  arrest upon personal obserration and without war- 
rant, the officer will be excuced when no offense has been perpetrated, if 
the circum~tances are such as reasonably warrant  the belief that  it was 
( S e a l  c. Joyner, 89 N.C. 3S7), and the jury must judge of the reasonable- 
ness of the grounds upon which the officer acted." The majority opinion 
says this "pronouncement is disapproved and withdrawn, as are similar 
statements based on like facts i n  subsequent decisions of the Court. See 
S. 2.. Jenkins. 195 X.C. 747, 1-13 S.E. 538; S.  v. Campbell, 152 N.C. 911, 
110 S.E. 56: Sigmon zt. Shell, 165 S . C .  532, 81  S.E. 739." To the dis- 
approral of this statement of law, firmly embodied in our decisions. I do 
not agree. 

The  majority opinion states: " I r e  think a breach of the peace is 
threatened within the meaning of the statute (G.S.N.C. 15-39) if the 
offending person's conduct under the surrounding facts and circumstances 
is  such as reasonably justifies a belief that  the perpetration of an offense 
amountinq to a breach of the peace is imminent," citing authorities from 
other jurisdictions. I n  my opinion that is a restatement, only slightly 
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rcphrwed,  of the  criticised s tatement  i n  S. v. XcSinch, with this r i t a l  
omission t h a t  the  J f l - S i n t h  ( ~ 1 s ~  rightfully requires " that  the j u r y  n ~ u x t  
judge of the reasonahlcnes3 of the  ground. upon n-hie? the officer acted." 

T h e  liinjority opinion also qays : '(to justify a n  arrest  on tlie ground of 
necessity i n  order to  ':uppreqs7 a breach of the pcace, the conduct of the  
p a r t y  arrested mus t  amount  to  a n  actual  breach o ^  the  peace i n  the  
presence of the officer making  the arrest" ;  and also s tates:  "a per-on 
making a n  a r res t  under  the authori ty  of G.S. 15-39 1111 >t  determine, a t  his 
peril, prel iminary to  p r o c c d u g  n ithout n ar ran t ,  1 i  lletlier a n  off'elise 
arrestahle ulldcr the  s tatute  iq being coniniitted," ( c  t ing  i n  support of 
the last quoted escerpt 8. 1 ' .  Wrrtllrr, 106 X.C. 706, 11 S.E. 3GG; 8. I ! .  

X c  Lfee, 107 S.C. 812, 1 2  S.E. 435; S. P .  K o 1 1 ~ ~ 1 s .  11:; S . C .  722, 1 9  S.E. 
394;  and  caoes f r o m  other  ,jurisdictions.) 

T o  say  t h a t  a n  officer making a n  arrc- t  vi t l iout  a n a r r a n t  wider  the  
provision.: of G.S.S.C. 13-39 f o r  a breach of the  pea,^ being conlnlitted 
i n  his pre>ence mus t  cletcrminc a t  his peril  before making a n  arrest  t h a t  
a hreach of the peace is actnal lg being comn~i t t rd ,  and to say t h a t  if a 
breach of the pence is tl lrcatel~ed, he call act upon yrobable cause i,- to  
m y  mind  a n  unbound distinction. S u c h  a distinction would i n  one case 
make  the  oficer a n  insurer  t h a t  a n  offense had  been committed, and i n  
another  permit  h i m  to act upon p~,obahle canqe. 

T h e  excerpt quoted a b o w  f rom S. c. Xc.1 inch,  s u p r a ,  is sound I:rn, is 
followed by us i n  la ter  cleciqionq, and  i 3  apparent l> supported by the 
major i ty  of courts elsewhere "(lealing with the  exact r lue4on."  

I n  P e l  u r l .  1'. X., 4 Fed.  (2d) 381, i t  is said : "-1 mere au-picion i i  not 
sufficient upon which to base a n  arrest  f o r  a m i s d e m e ~ n o r  v i t h o u t  n n-ar- 
rant .  17. K. 7 % .  X l z ~ < s c r  (D.C.), 370 F. 81s.  I n  G n m k e  1 % .  1-. s., 1 F. ( 2 d )  
620, 635. n e  s a i d :  'the proper  test, supported hy the grcat  v e i g h t  of 
authol i ty ,  h p  which the  case should he decided is, x e r r  the circunlstances 
prr.:ented to tlie officers through thc testimony of their  senses sufficient 
to  ,justify them i n  a good f a i t h  helief t h a t  plaintiff in error  n a s  i n  the i r  
presence transport ing l iquor  i n  violation of  la^^?:"^' ? ZII o ther  n ords, waq 
there probable cause f o r  them to so believe. o r  l iere  the  facts  suficient to  
give riqe merely to  a suspicion thereof ? I f  the for] lclr, the arrest  n as 
legal :":% I f  t h e  latter,  t h e  a r re i t  was illegal: """ I t  is t rue  t h a t  this caae 
involved the  T a t i o n a l  Prohibi t ion T,a~i-, ~ r h i c h  expre-sly authorize* ~ u n i -  
m a r y  arrest  when a n y  person is found t ransport ing liquor i n  r i o l a t i m  of 
the act. B u t  it  is also t rue  t h a t  G.S.Y.C. 15-39 expressly authorize, ~11111- 
m a r y  arrest  fo r  a breach of the peace conmi t ted  in t l  e officer's prc>elice. 
Sef. also Carro l l  7>. V .  S., 26; 1J.S. 133, 69 L. E d .  :)43. 30 *\.L.R. 790 
(opinion by Trrft, C. J . ) .  

'Chis decision is c r i t i c ivd  i n  75 Penn .  L a ~ r  R e r i e n  485 e t  su l .  as fol- 
lon-s : " I t  is difficult to see hov the ( ' n r ~ o l l  case can bt take11 a -  authori ty  
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for the proposition that  an arrest can be made by a peace officer without 
warrant  for a misdemeanor less than a breach of the peace. Yet the case 
has been taken to stand for that  proposition by some Federal Courts and 
as so understood has heen followed and is cited in dicta where the issue 
was as to the officer's presence." The article in the Penn. Law Review 
does not criticise this languagz in the Carroll case:  "On reason and 
authority the true rule is that if the search and seizure without a warrant  
are made upon probtrble cauie, that is, upon a belief reasonably arising 
out of circumstances known to the seizing officer***the search and seizure 
are valid." 

An article entitled " . h e s t  without Warrant" in the Tisconsin Law 
Review (1939) pp. 336. 357 say" '(Some jurisdictions hold that the 
officer must actually know an  offense is being conlmitted and would hold 
him liable in such circumstancm. The majority of jurisdiction<, how- 
ever, hold that  i t  is not essential that  the o fhe r  arresting without a nwr- 
rant  absolutely knox- that  an offense is being committed in his presence, 
and rule that  a bods fidc belief on his part  that  it  is being con~nlitted is 
enough." 

I n  my  opinion the fact that some of the courts were construing statutes 
which authorize peace officers to arrest n-ithout a ~ r a r r a n t  for all misde- 
nleanors committed in  their presence. and in S. v. J I c S i n c h ,  s u p r a ,  we 
were interpreting a statute restricted to riots, routs, affrays or other 
breach of the peace makes no difference. The rationale of the decisions 
is identical. 

I think that  these words in k q .  1 % .  F I u n i c r ,  s u p r a ,  (quoted in S. v. 
-lfc.lfce, supra,  and referred to in 8. c. B o l l i n s ,  s u l ~ r a )  : "but policemen 
of Asheville must determine, a t  their peril, preliminary to proceeding 
17-ithout ~varrant ,  whether a valid ordinance has been violated v i th in  or 
out of their view," is in direct conflict with what we had preriouslp said 
in S. c. X c S i n c h ,  s u p r a ,  and v h a t  TI-e hare  repeatedly said later in P e r r ~ j  
v. R ~ i d l e ,  229 N.C. 216, 49 S.E. 2d 400;  W i l s o n  c. V o o r e s z ~ i l l c ,  222 
S . C .  283, 22 S.E. 2d 907; IS. 7.. J e n k i n s ,  195 S.C. 747, 143 S.E. 5 3 5 ;  
S. 2'. Campbel l ,  189 X.C. 911, 110 S.E. S G ;  S i g m o n  c. Shell, 165 N.C. 
582, 51 S.E. 739 ; Brewer  7 . .  S T ' p n r ,  163 N.C. 319, 79 S.E.  629. Further 
it seems to be in conflict with the majority of courts elsewhere, which hare  
passed on "the exact question." 111 niy opinion it is not correct law, and I 
vote to orerrule such statement in t h ~  I I u r ~ t e r  Case .  

Unless our peace officers in arresting ~vithout a warrant  under G.S.N.C. 
15-39 can act upon reasonable grounds or probable cause, as set forth in 
S. v. J I c S i n c h ,  s ~ ~ p n ,  and suhseqnent decisions of this Court, a crippling 
blow will be inflicted upon law enforc~ment  in this State. I f  officers, who 
in  la~vfully making arrests are ('rightfully the aggressors," are not given 
reasonable protection in the discharge of their duties, society cannot 
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expect or receive fearless a i d  efficient action from them. These tleci>ioiis 
afford full protection to  the rights of thc individual. Men, xoinen and 
children are also cntitled to be suuirnarily protected from the foul lan- 
guage, indecent sight and vile conduct of helligerel t drunks upon the 
public streets and in the public places of our towns and cities, a i d  this 
they cannot adequately receive if the arresting officer, heforc making 
the arreqt, n111st (letelmine at llic peril. nhethcr an  offenbe arre+table 
under the statute is being committed. 

For prejudicial errors in the charge I (*act my vote for a nev trial. 

DESNI-, J., c011cnrring: MT1iile the majority opinion deals only with 
tho facts as to what occurred a t  Crcwer's Service Station, the previous 
conduct of the defendant a t  the Dallas Grill, in my  opinion, did not 
juytify Chief Eidson in arresting him without a warrant. 

\Then all the evidence adduced in the trial belcw is considered, it 
clearly appears that  had blood esisted between Broom12 and the defendant. 
T l ~ e  evidence moct favorable to the State is Broornt>'s te>tirrlvny to tlle 
effect that he saw thc defendant nt the Dallas Gril l ;  that  "he was stagger- 
ing around7' : that  the deferidant cursed him and Arnold Eidson, a brother 
of the Chief of Police of the town of Dallaq. The evidence also discloses 
that  llrnold Eidson and officer Rroome TI ere in Broone7s car at the time 
the pnrported cursing took place. There is in the record, however, no 
eviticlicc tending to show that  the defendant was loud and boicterons or 
that any person or persons other than Broome and Eitlson heard anything 
he said. 3loreover, the warrant upon which the defendant was tried, 
which n-as signed by Broome and Chief E:idson, as complainants, doeq not 
charge the tlefendant with disorderly conduct, but rlerely of appearing 
"in public under the influence of intoxicating liquor.' 

Fnrthermore, it is discloqed by the defendant's evidence and not dcniecl 
by the State, that  after the defendant lcft the Dallas Grill he went to 
Brewer's Service Station and v a. thcre "about 35 or 40 niinutes" before 
the officers attempted to arrest hiin. And there is no evidence tending to 
show any misconduct 011 the part  of the defendallt .,vhile he was a t  the 
filling station prior to the arrival of the officers. I realize that neither 
the defendant's evidence nor the result of the tr ial  on the charge of being 
drunk is controlling on the legal questiol~ presented for reriew, neverthe- 
less it is significant that  a nuniber of t h ~  leading cit zelis of the town of 
Dallas talked with thc- defendant while he was a t  the filling station and 
were there when he was arrested, and t h ~ s e  citizens te .tified unequivocall~ 
in  the tr ial  below that  the defendant was not drunl.. a t  the time of his 
arrest. The jury believed them and found the defendant not guilty of 
the charge. 
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The law is clear that  an officer is not authorized to arrest a citizen 
even for a breach of the peace not committed in his presence. Alexander 
v. Lindsey, 230 N.C. 663, 55 S.E. 2d 470. The warrant  upon which the 
defendant was convicted charged him with resisting an officer, "to-n-it : 
A. R. Eidson (not Broome), in the performance of his duties as such 
officer," etc. The State offered no evidence tending to show that the 
defendant did anything in the presence of Chief Eidson that  would justify 
his arrest without a warrant. Therefore, the State, in my  opinion, has 
not shown faots that  would justify the arrest of the defendant by Chief 
Eidson for alleged misconduct that  occurred a t  least 35 or 40 minutes 
before he arrested him, and which alleged misconduct neither took place 
in his presence nor on the premises of the service station where he mas 
arrested. 

I f  i t  be conceded that  the facts as related by Broome are true (which 
were vigorously denied by the defendant), in view of the personal ani- 
mosity that  existed between Broome and the defendant, I hare  consider- 
able doubt as to whether the conrereation or controversy between Broome 
and the defendant which occurred a t  the Dallas Grill, constituted a breach 
of the peace. G.S. 15-39; and the authorities cited on this point in the 
majority opinion. Hence, I think that  on the record before us, the 
majority opinion has construed the law arighlt. 

SEAROSRD AIR LINE RAILROAD COMPANY r. ATLANTIC COAST LINE 
RAILROA4D COMPANY AKD WILMINGTON RSIILTVdY BRIDGE COM- 
PANT. 

(Filed 9 July, 1954.) 

1. Railroads § 16; Injunctions s3-- 

If  a carrier has a contractual right to construct and use a turnout or 
junction from trackage used by it jointly with another carrier and owned 
by a separate corporation, and such tu~nout  or junction is the only feasible 
way for it to serve industries located in the area, equity will grant injunc- 
tire relief to preserve such right as being necessary to afford an adequate 
and complete remedy. 

2. Appeal and Error !.j 40d- 
Facts admitted by the parties are conclusive. 

3. Same- 
Findings of fact by the trial court under agreement of the parties are 

conclusive when supported by competent evidence. 
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4. Railroads § 16- 

Railroxd conipanies formed a corl~orarion to proride bridges and track- 
age for their joint use. At the first meeting of the hoard of directors of 
such corl~or:~t io~i  prior to tlie construclioi~ of the bridges and traclrage. 
the directors paesed n resolntioi~ stipulating that any alterutiori of the 
general route surveyed should not he made except with the consent of each 
of the railroad con~panies. IIcld: The resolntion relates to the original 
constrnctioli or location of tlie bridges and trackage for joint use, and has 
no bearing upon the right of one of the incor~~oratcrs  to construct a t  a 
lnter (late a breakout or junction from the joint faciIities. 

3. S a n i r R a i l r o a d  rolnlxtnies forming corporation l o  provide c o l ~ ~ l ~ l o l l  
trackage held entitled to equal use of' such trackage. 

Three railroad conipanies for~iicd a corporation to pro\.ide bridges and 
tracliage for their joint use. One of the rnilroad con~paiiies 1)roritled one- 
half the capital stock v i t h  the right to appoint twc~ directors, and each 
of the other conipanies pro~idecl one-fourth the capital stock \vitli the 
right to appoint two directors each. Plaintiff railroal coinI)an;\ succeeded 
to [lie rights of the incorl~orator furnishing one-half the capital stock, and 
ticfcnd:~nt rnilroacl coIrl1lull.r succeeded to the rights of the two other 
inc~~rl~orntors .  The corporation tlllis created operattd no trains. p i d  110 

di~iclenils. and received no revenue. I t s  operation and maintenance cost 
\Yere origin:~llg paid in proportion to [he respect i~e stoclrholdings, but 
lnter snch costs \\'ere al)l)ortioneci betveen plaintiff rlilrond conlpa~iy and 
tlefentlailt railroad conipany on a user or wheelage basis. Dealings be- 
t w t ~ e ~ i  the parties over the course of years indicated that  they contemplated 
equal rights in joint use of the facilities thus provided. Hcltl: The right 
of enc.11 incorporator and its successor to the equal use of the joint facili- 
ties s l ~ l l ~ i g s  from the nature of the original incorpcration, confirmed by 
usage : ~ n d  tlie course of dealings across the Fears, and such right may not 
be defeated by the control of one of tliern orer the corporation created to 
furnish the joint facilities. 

6. Railroads S 14; Vol.porations S 17a- 
Rnilr.o.id co1111)nnies created a corporation for the purpose of 1)roTiiiing 

ljriilgc~ ,rnd tlac1r:rqc for their joint use Vc7rl: The fact that \nc.l~ 
corlwration has completed the bridges and trac1mg;e authorized b~ i ts  
charter does not render ~t ultra cires such corporation to grant to the 
s1irc2essor of one of the incorljorators :~utllority to co11struc.t n bre,llioi~t or 
junction froin the coininon traclrage, it being agpniw~t  that  tlie jointly 
iised traclrage vaq not o n l ~  for the benefit of the ir corporators' lines as 
then cotistrncted, but was for the derelopment and expansion of their 
faci l i t ie~ and operations for  future needs. 

Railroads hare authority under genc3ral statutes to provide turnouts. 
sidings, and switches to s e n e  incllistrinl plants alon: or near their main 
lines. G.S. 60-37 ( 7 ) .  

I11 the absence of espress statutory or charter autllorization, the power 
to construct a railroad includes authority to construct such spur, in- 
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dustrial. snitching, and other ausiliary tracks as  may be necessary to 
serve the public needs along or near the main line. 

9. Railroads 5 16- 
The right of each of tn-o railroads to equal use of common trackage does 

not mean identical use, and where one of them constructs a spur from its 
independent line to serve a certain area adjacent to such line, but the 
comn~on trackage is used by it  ill its operation serving such spur, the 
other has the right to conutruct and use a spur from the colnmoll tracli- 
age when this is  the sole feasible means i t  has to serve industries in the 
same area, provided such operations will not impair the use of the common 
trackage by the other. 

10. Carriers 5 7- 
Railroads a re  quasi-public corporations v-hich must operate under the 

l~ublic policy of the State to encourage competition aniong them for the 
public good and convenience, and one railroad conipany will not be allowed 
to preclude competition by another in a particular area by arbitrarily re- 
fusing such other reasonable use of its right of ~ v a y  and trackage. G.S. 
G O - 3 7  ; G.S. GO-GO. 

11. Arbitration and  Award § 1% 
h provision in an agreement that  dispute between the parties thereto as  

to the proper meaning and interpretation of the agreement should be re- 
ferred to arbitrators upon the request of either of the parties, gives to 
each party the right but not the duty to invoke the arbitration lxorision, 
and when neither has done so the agreement to arbitrate ~vi l l  not preclude 
an action on the contract. 

h supplemental agreement to a contract which provides for arbitration 
of a disl>nte between the parties as to the meaning and interpretation of 
the siippleinental agreement will not prcclude a party to the agreement 
from bringing action to settle a dispute as  to matter embraced within the 
original contract but not the supplemental agreement. 

13. Corporations 5 10- 
9 corporation organized to construct and maintain common trackage for 

the incorporating railroads was under the control of one of the two 
railroads using such common facilities. Such corporation and the railroad 
having control thereof, through persons who acted for both, denied the 
other railroad company the right to construct a junction or turnout from 
the common trackage. Held: The law will not require a vain thing and, 
therefore, such other raiIroad company is not required to exhaust its 
rights as  a stockholder before instituting action to establish its right to 
construct the turnout. 

14. Sanie- 
Where an incorporator's rights to use facilities held by the corporation 

for joint use of the incorporators depend upon the circumstances sur- 
rounding the incorporation, confirmed by usage and course of dealings 
between the parties over a period of years, and not upon i ts  rights as  a 
stocltholder. Ircld, such incorporator will not be required to exhaust i ts  
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remedies as a stockholder before instituting an action to establish its 
right to use the common facilities. 

15. Pleadings § 19c- 
Where the allegations of the complaint are sufficient to establish 

plaintiff's legal right to the relief sought upon one theory of legal liability, 
a demurrer ore tenus will not be allowed because such facts may be 
insufficient predicate for relief upon a different theory of legal liability. 

. ~ P P F A I ,  by defendants from S i n ~ o c X ~ ~ ,  J., heard April 'I'erni, 1953, 
jullgment 16  .January. 1951, of XETV HAAOT~XR. 

Seaboa:d -1ir Line Railroad Coinpanp, hereinaftel called Seaboard, is 
the plaintif'f'. Atlantic Coast Line Railroad Cornpan,<, hereinaftc~r called 
Poast Line, and TTTilmington Bridge Conipany, hereinafter called Bridge 
Company, are the defendants. 

On 25 Jnly,  1952, Carolina Power and Light C'cmpany. hereinafter 
called P o m r  Company, notified Seaboard and Cozst Linc, competing 
railroads in the TViln~inqton area, tha t  it  would construct in the Fall  of 
1952 a new power plant on the pact bank of the Cape Fear Riyer. 

The estimated coqt of the new pover plant is bet~vec~n 25 and 30 million 
dollars. Some 378 cars of conqtruction materials will be required. Two 
100,000 kilowatt steam-electric turbines, with other necessary equil)lncnt, 
will be installed. Each tiwhine unit will hnrn betnr~en 15 and 20 thou- 
sand tons of coal ear11 month, some 200,000 tons per year. Fo r  the two 
unite. some 8,000 cars of coal will be required each year. The annual 
freight rerennes for handling S,OO0 cars of coal will be betn een $%0,000 
and $1,000,000. 

The Bridge Company. a non-operating company n hose stock iq o~rncd  
5OC/o by Seaboard and 5056 by Coast Linc~, has title to certain land, rights 
of way, bridges and trackage. I t s  main trackage extends froti1 N a n s s a ,  
on the west bank of the Cape Fear,  to Hilton, on t'le east bank of the 
Xortheaqt Cape Fear,  a distance of approsimatelg t ~ w  and one-half miles. 
Proceeding from S a ~ a s s a  to Rilton, or vice 1 ~ 7 ~ t 1 ,  11ece;sitates croving 
the bridges spanning the t v o  rivers. The Hamlet-\ lTilmiiigto~~ line of 
thtx Seabonrd and the Florence-JTiln~ington line of the Coast Line, in 
approaching TViln~ington, proceed from Yarassa to Hilton by way of 
the bridges and entire main trackage of Ihidge Company. 

On  Bridge Company trackage betveen the rirers two junctions liacl 
been constructed and viere in u v ,  the Tadkin  Jl~nctioil  a~icl the Alnlont 
Junction. The Fayetteville-Wilmington line of Const Line approaches 
Wilmington in this manner:  I t  proceeds south he t~ieen the rivers and 
connects ~ v i t h  Bridge Company trackage a t  Yadkin Jimction, luns  thence 
ovc2r Bridge Compang trackage, including that  crofsing tlic Sortheact  
Cape Fea r  bridge, to Kilton, and runs thence into Wilmington. Padkin  
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Junction is a Coast Line facility, used only by it. At d lmont  Junction, 
between YadBin Junction and the Northeast Cape Fea r  bridge, there are 
t w o  turnout>. serving industries located on the west bank of the Sortheast  
Cape Fear  north and south of the fjridge Company trackage. N m o n t  
Junction, the turnouts therefrom, the spur tracks, sidings, switches, etc., 
serving the several industries, are joint facilities, used by Seaboard and 
Coast Line. 

The power plant site is at a location commonly known as "Mount 
Miserv," on the east bank of the Cape Fear  River and north of the Bridge - 
Company trackage. The power plant site is between the Cape Fear  
River and the Fayetteville-Wilmington line of the Coast Line. 

Thus, the Coast Line could construct a turnout and trackage from its 
Fayetteville-Wilmington line, separately owned trackage, to the power 
plant site; but Seaboard had no means of access to  the power plant site 
from separately owned trackage. 

Power Company wants to be served by both railroads. I t  proposed that 
Coast Line serve it by a track breaking ont from its Fayetteville-wilming- 
ton line, north of its connection with Bridge Company trackage, and that  
Seaboard serve it by n track breaking out from Bridge Company trackage 
used as part  of its Hamlet-Wilnlington line a t  a new turnout to be con- 
structed east of the Cape Fear, b e t w e n  the Cape Fear  and Yadkin Junc- 
tion, the new turnout hereinafter called Power Plant  Junction. 

Seaboard acquired a right of way extending from Bridge Company 
trackage a t  proposed Power P lan t  Junction to  the power plant site, and 
proposed that  Seaboard and Coast Line build the new turnout and track- 
age facilities. each t o  bear one-half of the estimated cost of $79,007, for 
their joint use in  providing rail serrice to  the power plant. I n  addition 
to this Joint  Proposal, Seaboard submitted an Alternative Proposal, 
namely, that  such turnout and trackage facilities be constructed for its 
exclusive use in providing rail service to the power plant, Seaboard to 
pay the entire cost thereof. 
- coast  Line was not interested in either proposal. I t  assured the Power 
Company that  Coust Line was in position to take care of all their require- 
ments yery satisfactorily by the turnout from its Fayetteville-Wilmington 
line. Having no need for the proposed turnout from Bridge Company 
trackage, i t  refused to consent to  Seaboard's construction and use thereof. 

Three ( then) separate railroad corporations were incorporated as the 
Bridge Company in 1866. Each incorporator was given the right to elect 
t ~ v o  of the Bridge Company's six managing directors. Seaboard has suc- 
ceeded to the position of the incorporator which owned 50% of the stock 
but elected only two directors. Coast Line has succeeded to the position 
of the two other incorporators, each of whom owned 25% of the stock 
and elected t ~ v o  directors. 'I'huu, the stock-ownership of Bridge Company 
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as  between Seaboard and  Coa>t  Line is evenly d i d e d ;  but  C o a ~ t  L ine  
elects f o u r  of the  six directors. Coast Line insists fhat  the controversy 
mnst  11e resolved through corporate processes of th. Bridge Company.  
Seaboard insists tha t  t h e  i s w e  i i  betn een i t  and  Coast Line, as  co-onner. ; 
and,  ulider t h e  provisions of Bridge Company's I $ - L a m ,  Seaboard's 
fa i lu re  to  at tend meetings of stocliholclers or directors of Bridge Company 
since this  contro~-ersy developed results i n  720 qtcoru~n and the inabi l i ty  
of Bridge Company t o  take formal  corporate actiol . Pres idrn t  of the  
Coast L ine  is the  President  of the Bridgt' Company.  lZll other c x e c u t i ~ e  
officers of the  Bridge Company a r e  Conqt L ine  offici:l. except the Secrc- 
t a ~ y ,  he being a n  official of Seaboard. T h e  salary of Bridge Company's 
president, $200.00 per  year, ii paid by  Coast Line. T h e  s a l a r -  of Bridge 
Company's secretary, $200.00 per year ,  is paid by ichaboard. S o  corn- 
pensation is paid to other  oificrrs of Bridge Conlpan j .  Bridge Company 
has n o  employees. I t  co~lilucts n o  ol~eration:. It 1x1. n c r e r  done 50. I t s  
facilities a re  used by Seaboard and Coast Tine. Seaboard and Coast L ine  
p a y  al l  capi tal  out lay i n  connection ~ ~ i t h  Bridge Company properties, 
eat-11 paying one-half thereof. T h e y  pay  all  operatilig ant1 ~ ~ i a i n t e n a n c e  
cost., proportioned 011 r, vheelage or  n v r  basi.. 'I'lw Bridge Conlpany 
h a s  n o  incoine, n o  bank arr20unt, etc. I t .  prol)c~ltie,  are  treated a. par t s  
of the Seaboard and  Coa5t L ine  sy5tcms. 

The foregoing summary  s tatement  of Bridge Co~nl )any ' s  s ta tus  illmni- 
nates the  poqition t a k w  1,- the Bridge Conll)nny, t  rough offie~ry n h o  
arc. ~ w i n l a r i l ~  officials of the ( " o a ~ t  Line, n a ~ l ~ e l g ,  th:lt no turliout f r o m  
the Bridge C'ompany's tracliagc can he made except h,v mutua l  conicnt of 
Britlge Collll)any's co-onners, Seaboard n i ~ t l  ('onst I , ine,  a i d  t h a t  rince 
Coast Line has refnsecl to g i ~ e  its colisent the Bridge Company cannot 
liemiit bnch turnout .  T h e  position thus  taken by  ('oa.t Line. if main- 
tained, will operate to b a r  Seaboard f rom pro7 iding railroad CerIicc to  
t h e  power plant  and  dcpr i re  the Power  ( " o ~ ~ i ~ a n y  of the benefit. of com- 
pet i t i r e  rai l road serrice. 

Seaboard cornnlenced thi.; action 1 0  October, 1953. - i t  n preliminary 
hearing. held 22 October, 1953, upon  re turn  of a ~1101, can-c order, jndg- 
ruellt was entered enjoining ant1 restraining the defcntlants, among other  
things, f r o m  interfer ing n i t h  the  c o n s t n ~ r t i o n  and usr 1)) Seaboard of a 
t rack  breaking out of the  m a i n  t rack  of the  Bridge Col~lpan>- to  reach 
an(] serve the  pon.er plant  site, and  requir ing the  & f e n d a n t ~  to permit  
the  plaintiff t o  operate o re r  the trackage of the Bridge Conl l~any ,  i n  order 
t o  reach, constnlct,  u w  and m a i n t a i n  the said tu rnout  and  t h e  trnckage 
constructed by  plaintiff t o  conncct thereni th.  Defendants appealed to  
this Court.  

, l f t e r  en t ry  of the judgment of 22 October, 1052, t h e  Seaboard coni- 
rnenced construction of the tu rnout  and track. I t  was i n  serrice on or 
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before 27 January,  1953, but was not con~pleted until the week of 6 -1pri1, 
1953. The Coast Line commenced construction of the track from its 
Fayetteville-TYiln1ington line to the polrer plant site. I t  was in service 
6 January,  1953, and completed in February, 1953. 

The trackage so couqtructcd b. the Seaboard extends north from the 
new Power Plant  Junction on Bridge Company trackage 6,220 feet to  
the polver plant site. Primarily on accouiil of the terrain, the actual cost 
came to $133,497. 

The main track, conqtructed by the Coast Line from its Fayetteville- 
TVilmington line to the power plant site, a distance of 4,743 feet, together 
with two set-off track: included in the project, cost $53,159.77. 

This Court, upon defendants) appeal from the temporary restraining 
order of 22 October, 195.3, held that  "the mandatory provisions of the 
restraining order m r e  impro~ident ly  entered" at such preliminary hear- 
ing; and the cause was remanded for tr ial  on the issues raised by the 
pleadings. E. R. v. R. R., 237 N.C. 88, 74 S.E. 2d 430. On this former 
appeal, Devin, C. J., summarized the allegations of the complaint. On 
27 February, 1953, Burney, J., e n t c r ~ d  an  order dissolving and vacating, 
i n  fofo, the restraining order of 23 October, 1952, and requiring the 
Seaboard to restore the Bridge Coinpany's properties to their condition on 
22 October, 1952. Seaboard appealed therefrom, this appeal v a s  with- 
drawn, presumably to expedite tr ial  in the court below on the merits. 
Xeanwhile, the mandatory provisions of Judge Burney's order were sus- 
pended but Seaboard's use of the turnout and track was stayed. 

So that, when the cause was before Kinlocks, J., a t  April Term, 1953, 
the Seaboard's turnont and track had b ~ e n  completed and Jvas ready for 
use but had not been used for the movement of freight to  the power plant 
site. The Coast Line's turnout and track had been completed; and, as of 
April Term, 1953, the Coast Line had delivered over it to the power plant 
site 128 cars of construction inatcrials. 

,It Alpri l  Term, 1953, the parties ~ra ived jury trial, offered evidence; 
and, a t  the conclusion of the hearing, stipulated that  Simocks, J., was 
authorized to find the facts and render judgment in or out of term and in 
or out of the district. Judgment v a s  entered 16 January,  1954. I n  
addition to findings of fact embodied in the judgment, the court below 
made one hundred and eighty-sewn specific findings of fact. Defendants 
interposed exceptions to forty-five of these specific findings, the ground 
assigned being : "For that  it has no e~;idence to support it, or it is plainly 
contrary to the xeight  of the eridence." l f t e r  setting forth eight sepa- 
rate findings, reflecting the court's ultimate findings of fact and conclu- 
sions of law, the judgment prorideq: 

"It  is ORDERED, ,IDJUDGED AKD DECREED that  the defendant Atlantic 
Coast Line Railroad Company and its agents, servants and employees, 
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and the defendant Wilmington Railway Bridge Company, its agents, 
servants and employees, and each of said defendants and the agents, serv- 
ant.. and employees of each of said defendants be, and they hereby are 
enjoined and restrained 

"(a)  from interfering with the construction and maintenance by the 
plaintiff of the turnout in  the main line of the defendant wiln~ington 
Railway Bridqe Company which the plaintiff has constructed a t  a point 
approximately 2,446 feet northerly and easterly (a: measured along the 
center line of the said Bridge Company's main line) from the easterly end 
of the Bridge Company's bridge over the Cape F e a -  Rirer,  and of the 
track leading therefrom upon the right of may of the said Rridge Com- 
pany, and of the facilities appurtenant thereto; 

"(b) from interfering with the operation by the plaintiff over the 
trackage of the  defendant XTilmington Railway BridTe Company to reach 
and use the turnout and track described in  paragraph ( a )  above, subject 
to the same operating rules and requirements as are applicable to the 
operation by plaintiff to reach and use the Almont S p u r ;  and it is further 

"ORDERED, L l ~ ~ u ~ a ~ ~  AXD DECREED that the defendants have suffered 
no damage and sustained no injury on account of or by reason of the 
issuance of the temporary illjunction hy his Honor Leo Carr, dated 
October 2 ,  1952, and that no liability has accrued on the bond filed in 
this cauqe by the plaintiff in the penal sum of $50,000 with the Sat ional  
Surety Corporation as surety, and that said bond be and the same is 
hereby cancelled, and that  no further liability or responsibility may 
accrue on account of the same. 

"Let the cost of this action be taxed by the Clerk Against the defendant 
Atlantic Coast Line Railroad Company." 

Defendants appeal. 
Additional relevant facts n ill be stated in the opinion. 

l ' a r s ~ r ,  Xc In t ! j re  S. H e n r y  niid J a m t s  B. XcDonoz igh ,  Jr., for plain- 
t i f ,  appellee. 

X .  Ti. Barnh i l l ,  Jr . ,  and F.  S. Spru i l l  for de fendan  A t lan t i c  Coast  L i n e  
Rai lrond C o m p a n y ,  appel lant .  

IToque '6 IIogzle for defrndtrtl f  ST'ilrnityton Railzocxy Br idge  C o m p a n y ,  
appel lan f .  

BOBDITT. J. I s  Seaboard entitled as a matter of -ight, upon the facts 
established, to use the turnout from Bridge Company trackage a t  Power 
Plant  Junction to  serve the power plant and so c o m ~ e t e  with Coast Line, 
notwithstanding Coast Line has no need or desire to make joint use 
thereof and notwithstanding its refusal to consent to the construction and 
use thereof by Seaboard? I f  it has such legal right, Seaboard will suffer 
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irreparable injury unless Coast Line is enjoined from wrongful inter- 
ference with Seaboard's exercise of such legal r ight;  for such equitable 
relief alone will afford Seaboard a plain, adequate and complete remedy. 

Coast Line insists that Seaboard eannot use the Bridge Company's 
properties, in the absence of its consent, to its detriment; and the detri- 
ment contemplated is an  impairment of what it contends to be its exclu- 
sive right to serve the power plant. 

While the Power Company's business is the cause of the present con- 
troversy, if Coast Line's position prevails Seaboard will be precluded 
from serving not only the power plant but any other industrial plant now 
or hereafter established in the area between the Fayetteville-Wilmington 
line of the Coast Line and the Cape Fear  River. The result would give 
Coast Line a monopoly of freight service in this area by effectively elimi- 
nating competition. The turnout at  Power Plant  Junction, breaking out 
from Rridge Company trackage, and the spur track therefrom to the 
power plant, is the only feasible way available to Seaboard to serve the 
power plant and other industrieq located in this area. This area, once a 
barren wasteland, shows promise now of becoming a present-day Meso- 
potamia. 

Seaboard and Coast Line have separately owned tracks, yards and other 
facilities in the City of Tilmington. The separate Wilmington facilities 
of each connect with Bridge Company trackage a t  Hilton. 

Coast Line now uses Bridge Company trackage to serve the power 
plant. Whether routed over its Fayetteville-Wilmington line, or over its 
Florence-Wilmington line, inbound cars of materials and of coal destined 
for the power plant are brought via Rridge Company trackage to Coast 
Line's Wilmington yards. Thereafter, such cars are moved by Coast Line 
switch engine over Bridge Company trackage to Yadkin Junction, thence 
on the Fayetteville-Wilmington line to Coast Line's turnout, thence on 
Coast Line's trackage to the power plant. 

Under Seaboard's present zisagc, in accordance with the judgment of 
the court below, inbound cars of materials and coal on its I-Iamlet-mil- 
mington line, destined for the power plant, are brought via Bridge Com- 
pany trackage to Seaboard's TTilmington yards. Thereafter, such cars 
are mored by Seaboard switch engine over Bridge Company trackage to 
Power Plant  Junction, then over Seaboard's turnout and trackage to the 
power plant. 

Coast Line has refused to accord to Seaboard reciprocal switching 
privileges. I f  such privileges vere  accorded, Seaboard could deliver its 
cars to Coast Line's yards in Tilmington and then, f o r  a swi tching charge, 
Coast Line would switch Seaboard's cars to the power plant. While not 
the basis of decision, this attitude is illustrative of Coast Line's insistence 
upon monopolistic privilege.. within the power plant al-ea. 
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While the record and exhibits are too roluminous to discuss in detail, 
some further statement of relevant facts is requisite to a full appreciatioll 
of the basis of decision. The facts stated herein, upcn which deciqion is 
based, arc either admitted or are findings of fact by the court below 
supported by competent eridence. I n  either ereut, they are deemed con- 
clusively established. B I L T I Z S L / ' ~ ~ ~ P  21. Boone, 231 N.C. 577,  58 S.E. 2d 351. 

By ortlinance of the Convention of IS66 "The TT'ilrnington and TTTeldon 
Rliilroad Company," "The XTilmington and Xancllt>.ter Railroad Com- 
pany," and "The Kilmington, Charlotte and Rutherfordton Railroad 
Conlpanp," their associates and as-igns, were "creatcd and constituted a 
body politic and corporate, for the term of ninety yeErc, by the name and 
style of 'The Wilmington R a i l m y  Bridge Conipanj..' " I n  addition to 
corporate p o m r s  conferred by general btatutes re la t i lg  to corporations, i t  
v--:rs expressly authorized to construct and erect bridges over the Cape 
Fea r  (tlien called liorth- veste ern branch of the Cape Fea r )  and the Korth- 
east Cape Fea r  r irers;  to lay railroad tracks on the bridges; to connect 
such bridge tracks by railroad tracks running from one bridge to the 
otller ; and to extend and continue such a railroad on the east side of the 
Northcn5t Cape Fear  to form a connection in TVilmi~gton with the lines 
of the Tilnlington and TTeldon Railroad Con1pan;r. B y  amendment, 
Acts of 1SGG-7, Chap. CXTII ,  the Eridge Coinpany \\as authorized to 
connect r i t h  the lines of each of its three incorporators. 

The Eridge Company, and each of the ihree incorpcrators, were author- 
ized and empowered, "acting jointly and severally," to borrow nloney and 
t o  secure payment by a lease or mortgage of the Bridge Company's entire 
property. 

Coaqt Line stresses a resolution a d o p t d  by the Board of Directors of 
thr. Bridge ('onipany at its fir-t ~neeting held 6 September, 1566, p r o ~ i d -  
ing : "-In\- alteration of the general routc burreyed bv 31. P. Muller and 
adopted by this Board shall not be made unless the consent of each of the 
companies constituting this Corporation shall be l~reviou4y obtained 
thereto." It ~v i l l  be observed tha t  this resolution antvdated the construc- 
tion of the bridges and of Bridge Company's main trackage and plainly 
referred to the location thereof. TITe are not concerned i n  this contro- 
versy with the construction or location of additions1 Bridge Company 
trackage but 0111~- with the use to be made of its facilities by "the com- 
panies conqtituting" the Bridge Companp. 

The original incorporators subscribed to Bridge Company's capital 
stock as follo~vs: Wilmington, Charlotte and Rutlierfordton, $20,000 
(50%) ; T7'ilmington and TTeldon, $10.000 ( 2 5 % )  ; Wilmi~lgton and 
Manchester, $10,000 (25% ). 

By agreement between them, S S o ~ r m b e r ,  1866, thcy agreed to pay $4, 
1/1 211d $<, respectively, the current expenses and maintenance costs of 
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the Bridge Company's properties and the interest and principal of the 
Bridge Company's funded indebtedness, consisting of $400,000 of bonds 
endorsed by the incorporators. The sale of these bonds provided the 
funds for construction of the bridges, tracks, etc. 

Since the Bridge Company's sole reason for existence was to provide 
facilities (bridges and trackage) for use by its incorporators, their actions 
in becoming "the companies constituting" the Bridge Company, their 
subscriptions to its capital stock, their actions in becoming obligated for 
its indebtedness, and their contract i n f e y  se with reference to proportional 
pa,ment b:y the incorporators of the capital outlay and current expense 
obligations of Bridge C'ompany, show clearly tha t  the basis for these deal- 
ings was the understanding and agreement that  these incorporators, oper- 
at ing railroads, and their successors, had equal rights, i n f e r  se, as to user 
of Bridge Company facilities. Such user rights, predicated on contract, 
arose by clear implication. What  is said by illaclc, Circuit Judge,  i n  
Great Lakes Le. St. L. 1'. Co. c. Scranton Coal Co., 239 F. 603, a case 
involving a different factual situation, is pertinent here : 

"Precedent can throw but little light on the sound interpretation of 
such contracts, especially as to implying unexpressed obligations : each 
has its own individuality, its own background and surrounding circum- 
stances. Words are only symbols. and at times, even in the most formal 
agreement, but elliptical expressions of the mutual understanding; the 
underlying mutual intent, sought by both parties to be clothed in the 
language used, must be ascertained; test, context, and extrinsic circum- 
stances, including prior negotiations and relations, may be considered to 
enable the court to view the matter from the standpoiilt of the parties a t  
the time of making the contract." 

During the period of 1867 to 1 November, 1869, the Bridge Company 
built the bridges and constructed trackage from Kavassa to Hilton. I t  
was during this period of tripartite ownership that  the Cape Fear  and 
Yadkin Valley Railroad Company was authorized to build its Fayette- 
ville-TITilmingtoa line. (See Ch. 190, Laws of 1583.) The Cape Fear  
and Yadkin Valley approached Kilnlington between the two r i w r s ;  and, 
in order to enter MTilmington, it had to connect with the Bridge Company 
trackage. xot being an incolsporator of Bridge Company, or  successor 
to such incorporator, the Cape Fear  and Yadkin Valley had to obtain 
authority to connect TT-ith and to use the Bridge C o m p a n ~  trackage. B y  
coatract of 3 December, 1889. approved by the stockholders and directors 
of the Bridge Company, Cape Fea r  and Yadkin Valley n-as permitted to 
make use of 13ridge Company trackage for such purpose. Under this 
contract, Yadk i~ l  Junction n-as estahlislied. The Cape Fea r  and Yaclkin 
Valley was acquired Ey TPilniington and Weldon (later Coast Line) in 
1899. See Xcrnning I * .  R. R., 138 S . C .  648, 125 S.E. 555. I t  is note- 
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worthy that  the present Fayetteville-mTilmington line of the Coast Line, 
from which its turnout to the power plant was corstructed, was not i n  
existence when Bridge Company built its bridges and main tracks. 

Coast Line contends tha t  Bridge Company built its bridges and its 
tracks as authorized by its charter and thus exhausted its statutory 
powers; hence, Coast Line contends, permission by Bridge Company to  
Seaboard to construct the turnout a t  Power Plant Junction would be 
ultra uires. The  position is predicated upon the fact t ha t  Bridge Com- 
pany's charter makes 110 mention of a?? y turnout. T h e  contention is with- 
out merit. I f  such be ultra vircz, the contract permitting the construction 
and use by Cape Fear  and Tadlcin T'a1lt.y (now Coast Line) of the turn- 
out a t  Padk in  Junction is equally ultra cires.  The rlurpose of the Bridge 
Company was not to limit railroad traffic but to encmrage and facilitate 
railroad traffic for the benefit and industrial development of the Wilming- 
ton area and of the entire State. When Bridge Company mas organized, 
the immediate need was to enable Wilmington, Charlotte and Rutherford- 
ton and Wilmington and 3Ianchester to cross the r irers and connect in 
Wilmillgton with Wilmington and Weldon. Bridge {Company, by express 
charter provision, m s  authorized to connect with the lines of each of it- 
t h e e  incorporators. 13ut we (.annot accept the view that such autlloriza- 
tion extended only to lines of the incorporators pleviously constructed 
and then in use. Fo r  the plain illtent was tha t  this jointly owned facility 
was for the use and benefit of the incorporators i n  the de~elopment and 
expansion of t l ~ c ~ r  facilities and operations in respect to their future aq 
well as their immediate needs. Cornpart>, Sf. Louis ,  R. C.  & C. n. R. Po. 
v. TI'. R. 12. Co., 217 TT.S. 947, 20 Sup. C't. 510, 54 1;. Ed. 7.52. liailroada 
h a ~ e  authority ~ m d e r  general s t a t u t ~  to provide "turnouts, sidings, and 
switches" to serre intiu\trinl plants along or near t h l i r  main lines. G.S. 
60-37 (7 ) .  I n  thi. nl)+ncc of eypreas statutory or charter authorization, 
the po\rcr to construct a railroad inc lud~s  authority to construct such 
spur, industrial, snitching and other auxiliary tracks as may be necessary 
to s r r rc  the public needs along or near the main lint'. 44 -1111. Ju r .  450, 
Railroads, see. 231. 

('0a.t Line became the legal successor of Wilmington and Veldon and 
of MTilmington, Columbia and Augusta (originally R7ilmington and 
31 ancliester) in 1900. P r io r  thereto, th(se  developments are noteworthy: 

1. I n  1899, the Bridge Company acquired the r ig i t  of n7ay for a s p ~ r  
track to a fertilizer factory. The cost of this construction was met in 
part  by the sale of four of Bridge Coinpany's second mortgage bonds. 
The  balance ~ v a s  pait1 ('by the three companies interested as stockholders 
in this Company, in the usual proportion." This is the origin of the 
,Ilmont Spur  or Junction, a turnout from Bridge C'ompany trackage to 
serre indnstrica along the west bank of the Northeast Cape Fear. 
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2. I n  1892, the then bonded indebtedness of $310,000 was refunded by 
a n e v  issue of 50-year Consolidated Bonds, guaranteed by the ( then) 
three proprietary companies. These were paid 1 April, 1943, a t  ma- 
turity, half by Seaboard and half by Coast Line. 

3. I n  1894, the original spur from Almont Junction mas extended to 
serve a new industry. 

After Coast Line's acquisition of the rights, franchises, property, etc., 
of its said two predecessors, Coast Line and Seaboard made certain con- 
tracts, the Bridge Company being a party thereto, which modified in  
certain particulars the contract of 8 November, 1866, between the original 
incorporators. Except as modified, the original contract of 8 November, 
1866, mas to remain in force and effect. The more important later con- 
tracts mill be considered. 

Under the contract of 22 Yay ,  1999, it was p r o ~ i d e d  "that the Coast 
Line Company and the Receivers (of Seaboard), or their successors, shall 
have charge and control of the operation and maintenance of the bridges 
and railway property of the Bridge Company alternately for a period of 
five years each, first period of operation to be assumed by the Coast Line 
Company to commence on the first day of July,  1909, and to continue for  
five years thence next ensuing." Previously, the proprietary roads had 
an  arrangement x~hereby they alternated in respect to the actual control 
and operation of Rridse Company trackage. 

Tn respect of the cost of impro\-ements, additions and replacements 
made upon the bridges and railway property of the Bridge Company, and 
in respect of the bonded indebtedness, no change was made; for these 
obligations were to be paid on the basis of the respective stock holdings of 
the Coast Line and of Seaboard, to wit, 50% each. 

However, in lieu of the original agreement that  operation and mainte- 
nance costs were to be paid in proportion to respective stock holdings, an  
entirely different plan was adoptcd. I t  was provided tha t  all operation 
and maintenance costs, including salaries. supplies, repairs, taxes, insur- 
ance, etc., were to be npportioncd between Coast Line and Seaboard on a 
user or wheelage basis. -4 schedule was provided for determination of the 
proportion to be paid by each railroad. Thus, each car in freight o r  
passenger trains m o ~ i n g  over the xhole length of the Bridge Company's 
track Tras to count as one car while each freight, passenger or yard engine 
making the same tr ip was to count as t ~ o  cars. Another item in this 
schedule was worded as follows : "Each freight and passenger car moving 
over the Bridge Company's track between Hilton and Yadkin Junction 
and intermediate points to count . . . 15 car." 

Express provisions, 3et forth in  detail, provide for the responsibility 
of the Coast Line Company and the Receirers (of Seaboard), and their 
successors, as between themselves, for the defense and payment of all 
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claims, etc., "accruing for loss or in jury  either to person or estate, arising 
out of the operation of the tracks, or other property, t o  be used jointly," 
eic. (Emphasis added.) 

I t  was provided in  the contract of 22 May, 190S, "that all questions 
and disputes between the parties hereto, as to  t h e  proper mean ing  and  
in te rpre ta t ion  of th i s  supp le tmnta l  agreetnenf ,  shall upon request of 
either the Receivers (of Seaboard) or the Coast Line Company, made to 
the other i n  n-riting, he referred for settlemmt to a lcoard of arbitrators," 
to be constituted as specifically provided. (Emphasis added.) The term 
of' the contract of 28 May, 1909, was 15  p a r s .  

suppleinental agreement was made 25 Nay,  1926, between Seaboard, 
Coast Line and Bridge Company. By its terms, the contract of 22 May, 
1!109, mm continued in effect f r o ~ n  pear to year until canceled by either 
Seaboard or Coast Line by giving a t  least a year': notice to the other 
parties. The operation and maintenanw of the bridges and property \$-as 
assumed by the Coast Line during the continuance 3f this supplemental 
agreement. However, the Seaboard wa.j given the  r ight  to assume such 
operation and maintenance at any time within five years from the date 
of the supplemcntal agreement by gir ing a t  least one year's prior written 
notice to the other parties hereto of its desire so to do. 

The itenz listed in the contract of 22 Nap,  1909, a3 the basis for deter- 
mining the wheelage or user to be charged to  each party, q u o f r d  above,  
was modified so as to  read as fo l lo~i~s :  "Each f re ig l~t  and passenger car 
moving over the Eridge Company's track between E l t o n  and Yadkin 
Junction and intermediate points. and each freight and passenger car 
nloving between Savaesa and Yadkin Junction and in termediate  points 
will be counted as one-half car in pro rating the expense." (Emphasis 
added.) 

This single specific modification suggests that  the parties in 1926 con- 
templated that  there would be new industrial plant: located on the east 
bank of the Cape Fear, to  be served by a junction, turnout and spur 
breaking from the Bridge Conlpany trackage betwee I Navassa and Yad- 
kill Junction similar to the Almont Junction, turnclut and spur. Only 
in such caw, would there be intermediate points bttxveen Narassa and 
Yadkin Junction. 

By contract of 20 April, 1981, Seaboard waived "the taking over of 
the operation and maintenance of said bridges and k l m y  property on 
May 1, 1931, with understanding that  the Seahoard Air  Line Railxray 
Company. its Receivers. or their respective successor:, or assigns in inter- 
est under the contract, shall hal-e the option, by g i ~ ~ i n g  to the Atlantic 
Coaat Line Railroad Company n i w t y  (90) days written notice in ad- 
\-ance, to take orer such operation and maintenance on May 1, 1936, 
and/or a t  the end of any five-year period thereafter so long as the con- 
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tract continued in effect : and should said option be exercised a t  any time 
or from time to time the Seaboard ,iir Line Railway Company, its 
Receivers, or their respective successors or assigns in interest under the 
contract, shall operate and maintain said bridges and railway property 
for a period of five years, but at  the expiration thereof the next succeed- 
ing five-year period of operation and maintenance shall be taken over by 
the Atlantic Coast Line Railroad Company." The current five-year 
period of operation by Coast Line estends until 1 May, 1956. 

After the Coast Line acquired the franchise, properties, etc, in 1900, 
of Wilmington and IVeldon and of Wilmington, Columbia and Augusta 
(originally TITilmingtoa and Manchester), various tracks were provided 
for industries north and south of the Bridge Company trackage, accessible 
from the Almont Junction, We deem it unnecessary to review the volumi- 
nous correspondence dealing with each of these. I n  some instances, the 
Seaboard took the initiatire in the construction of a spur track or siding. 
I n  other instances, the i n i t i a t i ~ e  ma< taken by the Coast Line. For  lim- 
ited periods, certain tracks were used by one road alone. Eventually, 
however, ~vhether the title was in Eridge Company, Seaboard or  Coast 
Line, or in Seaboard and Coast Line jointly, joint ownership and joint 
use was agreed upon. The same applies to trackage serving industries at  
Navassa. We find nothing in the correspondence that helps us in the 
resolution of the question here presented. Usually, the road taking the 
initiatire was encouraging the other to participate in the venture by pay- 
ing its proportionate part of the cost. But the power plant differs from 
previously established industries thus jointly served. I t  is a n  understate- 
ment to say that the polver plant is not an ordinary industrial plant in 
relation to its freight service requirements. 

The operation of the Bridge Company trackage, under the exclusive 
control of the Coast Line until 1 Xay,  1956, is handled in this way. 

"Operation of trains, engines and cars over the Bridge Company's 
main line trackage is controlled by what is known as an  absolute block. 

" S o  train or engine is permitted to enter upon the Bridge Company's 
main line at  Savassa, Yadkin Junction, .llmont Junction or Hilton with- 
out first coming to a full stop, and having a member of the train crew get 
permission to proceed, which is known as getting the block. 

"There are telephone booths a t  each of those points with telephones 
that are connected with the office of the Coast Line's train dispatcher at  
Tilmington. 

"The member of the train crew at  present telephones the Coast Line's 
train dispatcher to get the block. 

"The train or engine then proceeds on the Bridge Company's main line. 
When it leaves the main line a member of the train crew telephones the 
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dispatcher and releases the block. I n  the meantime, the dispatcher per- 
mits no other movement upon the Bridge Company'., main line. 

"The point a t  which the track conqtructed by t h ~  Seaboard to reach 
and serve the power plant breaks out of the main line of the Bridge 
Company was designated as 'Power Junction.' 

"When the Seaboard constructed t h ~  turnout at Power Junction it 
erected a telephone booth a t  that  point in which it installed a t~ l ephone  
and connected the qame with the same telephone c i r c ~  its as the telephones 
a t  Savassa,  Yadkin Junction, .llmont Junction, and Hilton." 

The train crew using P o n e r  Plant  Junction contacts the Coast 1,ine's 
Dispatcher to "get the block." This is incident to Coast IJine's control 
of operations of Bridge Company facilities until 1 May, 1956. I11 the 
event Seaboard takes over control of operations then, Seahoard'q D i e  
patcher d l  "give the block" to the trail1 cren7 using Power Plant  and 
other junctions. The railroad having control of opc>rations a t  any par- 
ticular time has the burden of providing the Dispatcher and of directing 
from his office the movement of trains;  but, even so, the expenbe thereof 
is an  operation expense of the Bridge Company to  be apportioned in 
accordance with the wheelage formula. 

The  Bridge Company was organized and its rights of way acquired 
and its con~trilction program completed in the years immediately follow- 
ing the close of the Civil War.  I n  h-orth Carolina, railroad financing 
was difficult. Three railroads were authorized to go into Wilmington. 
Only the Tvilmington and Weldon could reach Wilmington. I t s  line into 
Wilmington was east of the Northeast Cape Fear. .Yo connection could 
be made between i t  and the two lines approaching from the weqt and ter- 
minating on the west bank of the Cape Fear. Bridgcs spanning two 
rivers were required. The Bridge Company was the means by which the 
three railroad companies a t  their joint expense could expand and iniprore 
their facilities. I n  efl'ect, the Bridge Company bridgvs and tracks became 
a par t  of the line of each of the railroads entering Wilmington from the 
west. Cross over the bridges, says the Coast Line, but there is nothing 
denominated in the bond that  gives you the right to break out from this 
jointly owned trackage to  serve industrial plants betveen the river.. We 
have acquired the Cape Fea r  and Yadkin Valley, vhich  has a line be- 
tveen the rivers; and its contract with Bridge Conipany back in 1889 
gave the Cape Fea r  and Yadkin Valley the right to ~.onnect v i t h  Bridge 
Company trackage. A11 parties consented to that. That's our Fayette- 
rillc-Wilmington line. Thus, we can use ihe Bridge Con~panv facilitieq 
in eerving the power plant. Ru t  just because thtl Bridge Company, 
through its stockholders gave consent to that  arrangement, doesn't mean 
that we have to  give consent that  Seaboard break ou from Bridge Com- 
pany trackage a t  Power Plant  Junction and thus uqe Bridge Company 
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facilities in serving the power plant, to our detriment, i.e., so that  we will 
be deprived of a monopoly of the poner plant business. 

The position is lacking in realism. I t  ignores the fact that  the manifest 
purpose for the organization of Bridge Company mas to enable the in- 
corporators thereof to expand their railroad facilities in order tha t  public 
requirements for better service might be met. The incorporators were 
operating railroad companies. Bridge Company was not an  operating 
railroad company. Stock ownership alone does not give Seaboard its 
right of user of Bridge Company bridges and trackage. The key factor 
is that  the underlying and sole reason for the creation and existence of 
Bridge Company was to afford joint and equal use of the facilities to its 
incorporators, to wit, ('the companies constituting" the Bridge Company, 
and their successors, as a constituent part  of their operating railroad 
systems. Therefore, the right of each incorporator, and of its successors, 
to the use of such joint facilities and trackage is derived from the nature 
and circumstances of the original incorporation of Bridge Company and 
implemented by the contract of 8 November, 1866, not from stock owner- 
ship or from contract with the Eridge Company as a separate corporate 
entity. Compare, Chiengo, X. LE' St.  P. R. PO. C .  Des X o i n e s  I-. R. Co.. 
254 L7.S. 106. 41 S. Ct. 81. 65  I.. Ed. 219. 

The Bridge Company was not organized to engage in business. I t s  
original incorporators. and their respective successors, were not stock- 
holders in the ordinary sense. They expected and received no dividends. 
What the original incorporators did acquire, to which Seaboard and Coast 
Line have succeeded, was the right of each to use the Bridge Company 
facilities; and no corporate action, by stockholders or directors. could 
deprive any incorporator, or its successor, from the use of the Bridge 
Company facilities, inhject to a similar right in the other(s), in the oper- 
ation of its railroad system. Thus. the Bridge Company facilities became 
an  integral par t  of each system; and the r i i h t  of each-incorporator, and 
its successor, to equal rights in the use thereof springs from the nature 
of the original incorporation, confirmed by usage and course of dealings 
across the years. The owner-railroads built and maintained the bridges 
and the trackage for their use, as part of their respective railroad systems; 
and the Bridge Company has been and is the corporate agency or device 
through which they share both the capital outlay and the operational 
costs. This ~ i e m  is in accord with the following, quoted from the Court's 
statement of facts in TT'ilmingfon Roiltca?j Bridge Co. C .  Comrs. of Sew 
ha nor^^^ C'oiinfy, 72  X.C. 15 (16) : "The plaintiff corporation owns 110 

rolling utock or property of any kind other than its franchise, in connec- 
tion ~ i t h  the line of road and the bridges before referred to, wlzieh are 
i n  fact parf of t h e  lines of fhc t w o  companies mentioned, the exclusive 
use thereof being vested in said companies in perpetuity, by a formal 
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corenant and agreement entered into son~c  years ago between the said 
railroad companies and the plaintifi'." (Emphasis added.) Also, in 
1922, the IT. S. General Director of Railroads n a s  ~otified. pursuant to  
resolution of the stockholders of Bridge Company, t  at the Bridge Com- 
pany's property TVas owned and operated "as a join; facility by and for 
the benefit of its ommx lines," Coast Line and Seabclard. 

T e  cannot regard Seaboard and Coast Line as stockholclers in the 
ordinary .ensP. They are c o - o ~ ~ n e r s  of a facility which is in existence for 
thcir joint usc. TThile in ('liicvyo, -11. c f  Sf. P. l? Co. 1 % .  , l l inn~npol is  
C .  iC. C. .Zsso., 247 U.S. 490, 38 Sup. Pt .  553, 62 L. Ed.  1229, the co- 
ovners of a joint facility n e w  acting in concert to 11sc such facility as a 
means of exacting higher charges, statements from the opinion are appli- 
cable here. Ordinary rules relating to ctock ownership hare  no applica- 
tion, says -111.. J Z ~ S ~ Z C P  ClnrXe, ". . . where stock ownership has been 
r~sortecl to, not for the purpose of participating in the affairs of a corpo- 
ration in the normal and usual manner, but for thr> purpose, as in this 
care, of controlling a subsidiary company so that  t may be used as a 
mere agency or instrumentality of the owning con~pany or con~panies. 
. . . I11 such a case the courts will not permit themselves to be blinded 
or deceived hy mere forms of lam, but, regardless 3f fictions, will deal 
with the snbstance of the transaction involved as if the corporate agency 
did not exist and as the justice of the case may  reqil~re." 

T e  do not suggest that Bridge Comlmnv is without significance as a 
separate corporate entity. Through corporate meetings, formal actions. 
relating mainly to financing, taxes, execution of mortgages, decclq, etc., 
ha re  been taken. Such actions, inr-ol-r~ing dealings with third parties. are 
binding upon the corporation and its -tockholders But controrersiec 
bctween its co-onners, xhich  draw into focus their ~.ightc, i t ~ f e r  sc, as to 
nier of Bridge Company facilities may not be resol1 ed through ordinary 
corporate procedures. Such cliti'ercnces as hare  ariien in the pa.t were 
rcsolrcd bv ~legotiations rewlting in agreement. A ~ f \ t e r  agrecwent v a s  
rcached, the stockholders and directors of Bridge C'ompany authori7ed 
such action as was appropriate to iinplen~ent the p r c ~  io1r.dy ~ ~ t r t l z c d  
trqrc~~mcuf of the co-on.ncrs. rn fo r tuna  tely, the co-on ncrc did not ],each 
aeree~ncxt on the wbjcct of the present controrersy. Consequentlg, the 
Coilrt must adjudicate their rrspcctire rights, i n f w  sc. 

There is persnaeire support for the position that each of the on7ner- 
railroads is entitled to thc use of nridgc Company facilities a. a part  of 
its railroad system by the construction and use of a nen- turnolit from 
R l d g c  Company trackage, silc11-1 as that  at Power P l l ~ n t  Junction, subject 
to limitations such as : first,  hen reaconably necessary to do so to provide 
serrice to the public, including industrial plant.; second, when it accords 
the other the privilege, upon payment of one-half the cost, to share equally 
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in  the use thereof; and third, when it does not substantially impair tlie 
usage thereof by the other railroad. I f  this test were applied, Seaboard, 
up011 findings of fact supported by conlpetent evidence, would be clearly 
entitled to construct and use Power Plant  Junction as its turnout from 
Bridge Company trackage to the power plant. 

But  adoption of the position stated abore is  unnecessary upon the record 
before us. I n  any event, neither the Seaboard nor the Coast Line has any 
right superior to  the other to use the Bridge Company's fac i l i t ie~ .  Each 
has equal right to use such facilities for the same purposes and in sub- 
stantially the same manner as the other. Coast Line in  fact now uses such 
facilities to serve the power plant. True, its lines are so located that  i t  
can use the Yadkin Junction turnout, not available to the Seaboard. But  
this does not mean that  Seaboard, because of the location of its separately 
owned lines. is precluded from making a use of Bridge Company trackage 
similar t o  that  now made by Coast Line. Equal user is not restricted to  
identical user. The new junction and turnout (Power Plant  Junction) 
afford Seaboard a right of user of Bridge Company facilities similar in 
character, purpose and operation to that  made by Coast Line. 

-Is stated above, the inbound cars of both lines more over Bridge Com- 
pany trackage into their reqpective Wilmington yards and thereafter 
move again by switch engine. to  the respective junctions and thence to 
the power plant. To accord Coast Line the sole right to use the Bridge 
Company trackage in such manner and for such purpose would be a 
denial of a corresponding right to Seaboard to use Bridge Company track- 
age in  violation of what was contemplated when Bridge Company was 
incorporated, namely, equal rights ill the use of a joint facility intended 
for use and since used as a constituent part  of the railroad system of each 
incorporator and its successor. 

Operation of Seaboard's Power Plant  Junction will not impair the 
usage of Bridge Company trackage by the Coast Line. Seaboard's Power 
P lan t  Junction will function in  like nzanner with Coast Line's Yadkin 
Junction and the joint Blmont Junction. The block signal system will 
operate in like manner. Computation of Seaboard's proportion of oper- 
ation and maintenance costs mill be made in accordance with contract of 
22 May, 1909, as modified by the contract of 25 May, 1926. Pon-er Plant  
Junction is an intermediate point between Navassa and Yadkin Junction. 
Provisions as to liabilities, i n t e ~  sr ,  as set forth in the contract of 22 May, 
1909, with reference to injuries and damages caused by operations, are 
appropriate. The same number of cars will break into and break out of 
Bridge Company trackage. The only difference is that  some will consist 
of freight handled by Seaboard and some (but not all) by Coast Line. 
Too, this construction of the legal rights of Seaboard and of Coast Line, 
inter se, is in accord with (1)  the status of Bridge Company both orig- 



514 I N  THE S U P R E M E  COURT. [240 

inally and now as a cooperative venture for the equal benefit of the o~r-ner- 
railroads. and with ( 2 )  the public interest, i . ~ . ,  con~petition rather than 
monopoly. 

Railroad> are quasi-public corporatioils, created to  serve primarily tlic 
public good and convenicwce. -1s such they exerc1i.e public franchise 
rights, inclucling that  of eminent domain. G.S. 40-2. And, as stated by 
C'larh., C. ,I., in K.  8. 1 % .  R. li'., 161 K.C. 531, 7S S.E. 66:  "Als a mutter 
of public. policy, the State encourages competition among common car- 
riers so that tlle public may haye resulting benefits.'' See G.S. 60-60. 
X o r  will one railioad coruoratioli be uerinitted to thwart  the efforts of 
another to render railroad ser~.ice on a comuetitire basis by rrfusal to 
allow i t  rea*onable use of its on n right of v a p  and trackage. Under the 
statute now codified as G.S. 60-37, one railroad corporation was adjudged 
entitled to condemn a right to uze another railroad ~orporation's right of 
way for the purpose of operating a parallel track thereon from which 
conlpetitivc service could be provided, there being no substantial inter- 
ference with the operating facilities of the other railroad. H. R. 71. R. K.,  
53 N.C. 4SO. 111 C'o~~porntion ( 'om. c. R. R. (Industrial  Siding Case), 
110 S . C .  239. 58 S.E. 9-41. under the statute now codified as O.S. 62-45, 
i t  was held that  tllc Coruoration Commis~ioii had authority to require 
the construction of a sidetrack to s e n e  an industry. And in R. R. 7;. 

R. R., mpra ,  under the statute now codified as G.S. 60-37, one railroad 
was held crititled to condemn a right to cross the right of way and track 
of another railroad in order that  it might reach industrial plants and 
provide competitive railroad services. See R. IZ. c .  R. R., on rehearing, 
165 N.C. 425, S1 S.E. 617. 

Where practicable, and the prospect of profitable operation exists, the 
public interczt ~ w p i l - e s  that  industrial plants be provided with competi- 
tive serrice. I t  is quite clear that  the P o x e r  P h n t  conteniplated and 
now desires such comr~etitive service. 

A1ssunie no railroad line approached Wilmington bet~veen the rivers. 
I'ndoubtedly, the Utilities Conimissiorl would h a w  authority to require 
both Seaboard and Coast Line to construct sidetracks to industries estab- 
lished between the rivers where there was a p rospx t  of profitable oper- 
ations, to the end that  competitive s e n  ice bc provided. True, the qtatutr 
limits the distance to 500 feet lvhen such construction i s  replired by order 
of tlle Utilities Commission. This is uniniporta i t  in this connection. 
The  right to break out from the Bridgr Company trackage to construct 
industrial spurs, sidetracks, etc., is here involred. Would the authority 
of the Utilities Commission be limited by the circumstance that  the Coast 
Line can reach the power plant without breaking out from the Bridge 
Company trackage? On  the contrary. In the publtc interest, it  would be 
its duty to provide competitive service, assunling the prospect of ~ r o f i t -  
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able operation. Too, i t  would seem that, in the absence of a present legal 
right to use the Power P lan t  Junction as authorized by the judgment 
below, Seaboard would have the right to condemn such right of user in a 
properly constituted condemnation proceeding. Be that  as it may, we 
are  not dealing presently either with an  order of the Utilities Commission 
or with a judgment in  a condenmation proceeding; and under our deci- 
sion action by the Utilities Commission or by condemnation proceeding is 
unnecessary. 

Coast Line insists that  Seaboard's sole remedy is to invoke the arbi- 
tration provisions of the contract of 22 May, 1909. There are a t  least 
two answers to this position. I n  the first place, each party thereto has 
the right, not the duty, to invoke the arbitration provisions ; and neither 
has done so. I n  the second place, the arbitration clause concerns "ques- 
tions and disputes as to the proper meaning and interpretation of this 
supplemental agreement." Since the subject matter of this controversy 
is not comprehended by the terms of the contract of 22 May, 1909, the 
arbitration provisions are inapplicable. 

The Bridge Company demurred ore tenus in this Court on the ground 
that the complaint fails to allege facts sufficient to constitute a cause of 
action. The ground assigned is that  Seaboard, being a stockholder of 
Bridge Company, could not sue Bridge Company without first exhausting 
its rights as stockholder within the corporation. The position is unten- 
able. The law will not require a vain thing. Bridge Company and Coast 
Line, through persons who acted for both, denied Seaboard's right to con- 
struct Power Plant  Junction, turnout and trackage. - 

The Bridge Company has no independent status or interest. Whatever 
the outcome of this controversy between its co-owners, the Bridge Com- 
pany stands neither t o  gain nor to lose. I t  receires no revenues, pays no 
bills. Again, me advert to the fact that  the co-owners pay no charge to 
the Bridge Company for the use of its facilities. As to operational and 
maintenance costs they pay its bills in the proportion determined on the 
wheelage or user basis and each paps 50% of its capital outlay coats. I t  
holds legal title to properties. But  i n  essence it is simply used by Sea- 
board and Coast Line, its co-owners, as a device to work out details of the 
usage of the jointly owned facilities. I t  is an  instruinentality of its 
co-owners. Their  rights, inter .re, in respect of the use of the Bridge 
Company facilities, do not depend upon action of stockholders and direc- 
tors within the corporate form. As heretofore obserred, they spring 
from the nature of the original incorporation, confirmed by usage and 
course of dealings across the years. Seaboard's position is predicated 
upon legal rights vested in it as successor to an  incorporator. I t s  position 
is quite different from a stockholder whose right springs solely from stock 
ownership. 
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A f u r t h e r  contention of Coast Line, stressed upor the oral  argunient,  
has  not  been o~er lookcd .  C'oast L ine  contends t h a t  tlie complaint is predi- 
cated upon allegation. t h a t  Coast I.ine, d ~ r i i i g  the .urrent  period when 
i t  has  operational control of Rridge Company favilities, ii a n  active 
trustee i n  respect to  proprrtieq the title to which is held by Bridge C'orn- 
pnny  as  pawive trustee, and  t h a t  Coast Line's refusal to  permit  Seahoard 
t o  use the  Power  P l a n t  Junc t ion  is a rb i t ra ry  and i n  breach of t rust .  
True ,  the  complaint contains such allegations. R u t  tlie facts  alleged 
plainly ili+close t h a t  seaboard 's  c a v  is grounded ~1,011 it. legal riglit t o  
uqe Bridge Company facilities i n  connection with Power  P l a n t  Junct ion.  
I n  fact ,  t l i i i  is the  basis assigucd f o r  the alleged trust.  So, stripped of 
legal conclu-ions relat ing to  a t rust  theory. the  substance of the com- 
plaint  is tha t  Coact Line's official. and employees, pi.esently i n  control of 
the  operation of Bridge Company propcrt i r i ,  wrongfully interfered with 
t h e  exerciqe b,v Seaboard of i ts  legal r ight  to ucc P m e r  P l a n t  J u i ~ c t i o n  
as  i ts  mean. of s ~ m i n g  the  p o ~ w r  p l m t .  

KO decision has  been called to our  at tent ion or found i n  our own re- 
search tha t  i. suficiently analogous on  the facts  to  constitute a precedent 
of substant ial  help. *lpparent ly,  this c a w  is szti gtneris.  However, n e  
h a r e  esaniincd eacli of tlic a u t l ~ o r i t i e i  cited. I n  so doing, our  experience 
was s imilar  to tha t  expreysed by  Samuel  Johnson 111 the  p r ~ f a c c  t o  hir  
famed dict ionary : 

"I ,.an. t h a t  one inqui ry  only g a r r  occasion to another ,  t h a t  book 
r ~ ~ f e r r c d  to  book. tha t  to  search was not :dways to  filill. and  to find was not 
always to  be informed ; and  tha t  thus  t o  purhne pel,fection n as, l ike the  
first i n l l a b i t a n t ~  of Arcadia, to chase t h ~  SIIII, which, wllen they had 
rcaclled t h r  hill ~ 1 1 ~ 1 . e  Ilc ~eerricd to  rrkt, n-a- .till b c h ~ l t l  a t  the same 
tli.twncr froru them." 

IYhile d i ~ c u ~ i i o i i  of each a + p n e n t  of e r ror  n ould be unduly tetiions, 
a l l  a.signinents of e r ror  h a r e  bee11 considerrd ; and t l ~ e r c  i. iione of mer i t  
snfficient to n n i r a ~ l t  another  hear ing  or a different .esult. 

F o r  the reasonr .tatcd, Jre conclncle that ,  upon findings of fact  sup-  
Iwrted by sufficient coll~l)ctent evidence, the jntlgmrnt i.j coircct in  law 
and should be 

,iflirmed. 

STATE r. CART, PHII,I,IPS auu LILLIE PHILLII'S. 

( P'iled !) J7.11yq 1954. ) 
1. False Pretense # 1- 

While the offense of f;llqr pretctnse ordinarily may not be predicated 
alone upon clefendant's proi11i.t. to (lo something, i ;  may be based upon a 
false factual reprt~srntntioli rtiec-tire only by reason of being conpled with a 
fnlw ~~romise .  
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2. False Pretense 9 S 
Eridence tending to show that defendant falsely represented to a certain 

person that a criminal prosecution against him was imminent, and that 
defendant falsely promiwl such pcrson that  defendant could prerent the 
criminal prosecution and would do so if such person furnished him a sum 
to be paid the public official concerned, plus another sum as a fee to defend- 
ant for his services, and that in reliance upon the false representation and 
false assurance such other person paid defendant these sums, which de- 
fendant conrerterl to his own nse, is sufficient to be submitted to the jury 
on a cliarge of obtaining money by false pretenses. 

A conspiracy is an agreenlent of two or more persons to do an unlawful 
act or to do a lawful act in an nnlamful manner, and such agreement must 
be proven directly or by evidence of facts from which the agreement may 
be legz111y inferred and not such as raise a mere suspicion. 

4. Same- 
The association between a husband and mife, living in the marital state, 

a t  the time the husband obtained money by false pretense from a third 
person, has no probative forc~? in establishing a conspiracy between them 
to commit the offense. As to whether one spouse may be guilty of con- 
spiracy with the other spouse, qiracw? 

5. Same- 

The mere subsequent possession by a wife of a portion of the money 
obtained b~ her husband from a third person by false pretense has no 
probative force in establishing a prior agreement between the husband and 
wife to commit the criine, or even to charge her with guilty lrnowledge of 
hon. the proceeds mere obtained. 

6. Same-A person cannot retroactively conspire t o  commit a previously 
consun~mated crime. 

The State's evidence tended to show that defendant husband obtained 
money by fnlse pretense from a third person under the guise of preventing 
a pnrported crin~inal prosecution of surh third person by the Board of 
Public Welfare fur aiding and obtaininq unwarranted old age assistance 
benefits. Held:  A statenlent by defendant wife to such third person, after 
the alleged false pretense had been practiced, that  if such third person 
cle~osited his money outside the city, the Board wouldn't know he had it, 
does not tend to show that the mife conspired with the husband to commit 
the offense of false pretense. 

7. Solicitors § S 

Prosecuting atiorneys owe the duty to the State, the accused whom they 
proqecnte, and the cause of jnqtice they serve, to observe the rules of prac- 
tice created by law to gire those tried for crime the safeguards of a fair 
trial. 

8. Criminal Law 9 42c- 
In  the cross-esanlination of the male defendant, the solicitor asked him 

numerous questions which assumed to be facts the unproved insinuations 
of defendant's guilt of a number of collateral offenses. H e l d :  The cross- 
examination was improper. 
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If a prosecuting attorney wishes to vouch for the existence or the truth 
of a fact in the trial of a came, he shonld retire from the case, have an- 
other appointed to prosecute, talie the stand as  any other ~ ~ i t n e s s ,  give 
conlpetent e\idenee, ant1 snbn~it  himself to cross-exan~ination. 

Same- 
Questions nsketl the male defendant on cross-examination to impeach 

him as to collateral mattrrs which a r e  so framed a s  to assert in advance 
the untruth of defendant's denials, h e l d  to violate thct rule that the State 
is bound by the nnswer of thc accused to such questions. 

Sam- 
I t  is improper for the solicitor to ask defendant cm cross-examination 

qneqtions insinnating that defendant's hrother had been conricted of an 
offense. 

Same- 
The solicitor on cross-exan~ination of defense witnesses and the f e m e  

defendant asked numerous ql~estions assuming to be facts the unproved 
insinuations of the male defendant's gnilt of a number of collateral 
offenses, together with insinuations that the male defmdant had aided his 
wife in despoiling a helpless orphan of her inheritance and that the male 
defendant's brother had been guilty of a collateral offense. H e l d :  The 
cross-examination was improper. 

13. Same- 
In  cross-examining defendant and the witnesses b r  the defense, the 

solicitor may not, by insinuating qnestions or by other means, place before 
the jury incompetent and prejudicial matters not lsgally admissible in 
eridence. 

14. Criminal Law Cj  40d- 
The State may not show by cross-esamination cf defense witnesses 

specific acts of nriscondnct of accused to show the t ~ a d  character of the 
accused. 

15. Criminal L~IIV 7. 42~- 

While the solicitor may ask defense witnesses questions tending to dis- 
credit their testimony, no matter how disparaging the questions may be, he 
may not, on cross-examination of defense witnesses, needlessly badger or 
ll~uniliate them by impertinent or insulting questions which he linows, or 
shonlcl linow, cannot possibly elicit any conipetent or relerant testimony, 
snch as  that the witness' brother-in-law was a chronic thief, etc. 

16. Criminal Law § SIC (7)- 
TThere the prosecnling attorney persists in asking on cross-examination 

of defendant and defense witnesses improper questions assuining defend- 
ant's guilt of n nninber of collateral olfenses and of wrongdoing, all of 
which qnestions are  objected to by defendant, h e l d ,  snzh persistent interro- 
gations by the solicitor in violation of the rules governing cross-examina- 
tion are  prejudicial and entitle defendant to a new trial notwithstanding 
the conrt's action in sustaining objectio~l to some of the questions without 
comment, and its later instruction that  the questions of the solicitor did 
not constitxte evidence. 
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APPEAL by defendants from Patfon, Special Judge, and a jury, at  the 
November Term, 1953, of the Sur~erior Court of GASTON County. 

Criminal prosecution upon indictments charging both a conspiracy to 
obtain money by false pretenses and actually obtaining money by false 
pretenses. 

Carl Phillips and Lillie Phillips are husband and wife, and l ire to- 
gether in the marital state at Gastonia. They were indicted jointly for 
conspiring to obtain money from Ed Lynn by false pretenses. Carl Phil- 
lips was indicted singly for actually obtaining money from E d  Lynn by 
false pretenses. The two indictments were consolidated by consent for the 
purpose of trial. Both sides offered evidence a t  the trial. 

The State's eridence wsls sufficient to make out this case against Carl 
Phillips : 

Carl Phillips ascertained that Lynn had aided his deceased wife in 
drawing substantial old age assistance benefits through the agency of the 
Gaston County Board of Public Welfare while he had about $9,500.00 on 
deposit with financial institutions at  Gastonia, and that Lynn was fearful 
of criminal prosecution at  the instance of the Superintendent of Public 
Welfare of Gaston County on that account. Carl Phillips thereupon 
falsely represented to Lynn that the Superintendent of Public Welfare 
of Gaston County had informed him that he had already reached the 
decision to  have the feared criminal prosecution brought against Lynn 
a t  once. Carl Phillips combined his false representation of fact to Lynn 
with the false assurance and the false promise that  he could prevent the 
threatened criminal prosecution by paying the Superintendent of Public 
Welfare of Gaston County $5,000.00, and that he would do so if Lynn 
would furnish him such sum for that purpose and give him the additional 
sum of $300.00 as a fee for the service. Carl Phillips made the false 
representation, the false assurance, and the false promise with intent to 
deceive Lynn and defraud him of his money. Lynn relied upon the false 
representation, the false assurance, and the false promise and was induced 
by them to deliver $5,300.00 to Carl Phillips, who proceeded to c o n ~ e r t  
the same to his own use. 

The State did not introduce any direct proof of any conspiracy between 
the defendants to commit the offense charged. I t  undertook to establish 
its allegations on this phase of the litigation by offering evidence sufficient 
to show these circumstances: (1) Tha t  Lillie Phillips associated with her 
husband about the time named in the indictments; (2 )  that Lillie Phil-  
lips told Lynn that  if he would deposit his money in a bank outside Gas- 
tonia the Gaston County Roard of Public Welfare "wouldn't know" he 
had i t ;  and (3 )  that  about four hours after her husband's alleged crime, 
Lillie Phillips had some undefined part of the money obtained by him 
from Lynn in her possession at their home. This evidence did not directly 
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disclose that  Lillie Phillips had any knowledge of her husband's alleged 
offense, or that  he had obtained the money in question from L p n .  I t  did 
indicate, however, that  her statement to Lynn occurred after her husband 
had made his representation, aqsurance, and promise to  Lynn, and had 
obtained $5,000.00 from him for ostensible payment to  the Superintendent 
of Public Welfare of Gaston County;  that her statement to Lynn was 
made during a conrersation between her and Lynn in the absence of her 
husband; and that  her statement to  Lynn was prompted by something 
said to her  by Lynn during such conversation. 

The tedimony offered by the defendants a t  the tr ial  tended to esonerate 
them from all wrongdoing. 

The jury found the defendants guilty as charged in the indictments; the 
presiding judge sent~nced them to imprisonment as ~'elons; and the de- 
fendants appealed, assigning errors. The assignments of error assert tha t  
each defendant is entitled to a reversal for insufficiency of proof, or in the 
alttxrnative to a new trial for improper conduct on the par t  of the solicitor. 

Altoi-ncy-General X c , ~ f u l l a n  crnd Absistnnt At torney-General  L O W  for 
t h e  S t a f e .  

l'erne E. S k i v e  and 1Vnx L. Clzilders for t h e  defenc'ants. 

I~ARXHILL,  C. J. The  following opinion was prepared and filed by 
ERVIK, J., prior to his resignatinn as a member of thic, Court. We adopt 
it nit11 due credit to dust ice  E r m n  for its composition iind for the research 
required in its preparation. 

The male defendant is not entitled to a rerersal for insufficiency of 
prclof upon the indictment charging him with actually obtaining money 
from Lynn by false pretenses. To be sure, the State's (3vidence shows tha t  
Lynn relied in part  on the male defendant's promise to do something, and 
the law declares that  a promise to do something is ordinarily not sufficient 
to serw as a pretense, no matter how fraudulent i t  may  be. S. v. R n o t t ,  
124 N.C. 814, 32 S.E. 795. The  State's evidence is ample to show, how- 
ever, tha t  the male defendant's promise was combined with his false 
factual representation concerning the Superintendert's supposed state- 
ment to him, and that  Lynn relied in part  on the false factual representa- 
tion in parting with his monry. .is a consequence, this phase of the case 
falls within the purview of this n i le :  "While . . . the crime is not com- 
mitted by a mere false promise, a false statement of fact may become 
cffcctive only by being coupled with a false promise. Where this is the 
case, the mere fact that the false representation of faci is accompanied by 
a promise does not render i t  innocuous 01- relieve i t  of its criminal char- 
acter;  the statement of fact and the promise may  be considered as to- 
gether constituting the false pretense and a conviction may follow, or, if 
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the statement of fact and the promise can be separated, and prosecutor 
relied in part on the former, the promise may be disregarded and accused 
may be convicted on the statement of fact, notwithstanding he may also 
have relied in par t  on the promise and ~vould not have yielded to the false 
statement alone." 35 C.J.S., False Pretenses, section 9. 

The case on appeal compels us to adjudge tha t  the defendants are 
entitled to a reversal for insufficiency of proof upon the indictment charg- 
ing them with conspiring to obtain money from Lynn by false pretenses. 
F o r  this reason, we omit discussion of the question whether the statutes 
liberating the wife from her merged identity ~ v i t h  the husband have abro- 
gated the common lam rule that  one spouse cannot be guilty of conspiracy 
with the other spouse alone. People  v. Mil l e r ,  82 Cal. 107, 22 P. 934; 
D a l f o n  ?;. People ,  68 Colo. 41, 189 P. 37;  Smi th  v. State, 4S Tex. Cr. 233, 
89 S.W. 617; 11 -1m. Jur.,  Conspiracy, section 7 ;  15 C.J.S., Conspiracy, 
section 36. 

The Supreme Court of Indiana made these highly relevant obser~ations 
in  J o h n s o u  v .  State, 208 Ind.  89, 194 N.E. 619 : "There must be an  agree- 
ment or joint assent of the minds of two or more before there can be a 
conspiracy. Such agreement or joint assent of the minds need not be 
proved by direct evidence. . . . There must be, however, an  agreement, 
and there must be such evidence to prove the agreement directly or such 
a state of facts that  an  agreement may be legally inferred. Conspiracies 
cannot be established by a mere suspicion, nor does evidence of mere 
relationship between the parties or association show a conspiracy." See, 
also, i n  this connection: 15  C.J.S., Conspiracy, section 93. 

The State did not produce a scintilla of direct evidence that Lillie 
Phillips entered into an  agreement with her husband to obtain money 
from Lynn by false pretenses. The circumstantial evidence invoked by 
the State on this aspect of the case map beget suspicion in imaginative 
minds. I t  does no more. The association between the defendants about 
the time named in the indictments was normal for persons living in the 
nlarital state. W e  cannot assign such association any probative d u e  
without subscribing to the doctrine that  husband and wife must dwell in 
a state of separation to escape legal accountability for each other's trans- 
gressions. This we are unwilling to do. The mere subsequent possession 
by a wife of a portion of the proceeds of her husband's crime does not 
suffice to establish a prior agreement between them to commit the crime. 
Indeed, such circumstance is insufficient in lam and logic even to charge 
the ~v i f e  with guilty knowledge of how the proceeds were obtained. ,9. 2.. 

Larkin. 229 N.C. 120, 47 S.E. 2d 697; S. ?;. Y o w ,  227 N.C. 555, 42 S.E. 
2d 661 ; S.  1.. O.cent?irze, 223 N.C. 059, 27 S.E. 2d 814; S. .c. L o w e ,  204 
S.C. 572, 160 S.R. 150. The State's evidence indicated that  the feme 
defendant made her statement to Lynn and acquired her possession of a 
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portion of the money in question after the male defendant had practiced 
the alleged pretenses upon L p n .  I n  the very nature of things, persons 
cannot re t roact i~ely  conspire to commit a previously cl~nsummated crime. 
-1Iorris r. S f a f e ,  146 Ala. 66, 41 So. 274. 

This brings us to the qucstion whether the male defendant is entitled 
to  n new trial upon the indictment charging him with actually obtaining 
money from Lynn by false pretenses on account of improper conduct on 
the par t  of the solicitor. 

Prosecuting attorneys are in a very peculiar sense servants of tlie law. 
AS'. L'. Gornmn, 219 Minn. 162, 17  S.V. 2tl 42. They m e  the duty to the 
State which they represent, the accused whom they prosecute, and the 
cause of justice which they serve to observe the rules of practice created 
by law to  give those tried for  crime the safeguards of a fa i r  trial. 8. I>. 

Eagle, 223 N.C. 21s. 63 S.E. 2d 170 ;  TTn~ tcd  S f u t ~ s  en. rrl. Dar r ! /  2). 

IIandy, 203 F. 2d 407;  State P .  Grillo, 11 N.J. 173, 33 A. 2cl 328; 8. 2.. 
Bealin, 201 S.C. 490, 23 S.E. 2d 746; Sfa fe  I ! .  Xurph?j. 92 TJtah 382, 
68 P. d 188;  1Vilsoiz r .  Comrnon~cwzlth, 157 Va. 962, 162 S.E. 1 5 ;  Aqfafe 
2%. Seckman, 124 T. Va. 740, 22 S.E. 2d 374. 

Counsel for the defense assert that  the qolicitor purposely and persist- 
ently violated his duty in this respect in his cross-examination of t l ~ e  male 
defendant and his witnesses, and in that way nullifi(d the male defend- 
ant's right to a fa i r  trial. 

The solicitor put thwe questions to the deferidant Carl Phillips over 
his objection on cros+examination : (1 )  "1'11 ask you if you didn't break 
in the post office a t  Lowell and procure nobert  Phillips to go and tell tlie 
Fedelal authorities that  he saw Leon Phillips break into the Post Office 
and to get you out of trouble?" (2 )  ( T h a t  did you do with the police 
radio off of that  police car or jeep donn a t  Lone11 1" ( 3 )  " T h a t  other 
property of the Town of Lo~vell did you carry off !" (4 )  "You were 
willing to pay a good bit to  get out there and take money off the people 1" 
( 5 )  "Yo11 rcnlember the colored man do.\\-n in Lowell. You found a shot- 
g ~ u l  in his house and took $135.00 off of him?" ( t i )  "TTThen you n-ere 
pc~lice chief clomn in the Town of Lowell, did you take a hoy's car away 
from Iiim that  Foil caught y)wding and refuse to turn  i t  over to h i m ?  
You rernembcr taking that  boy'. car a n a y  from hi111 !" ( 7 )  "X7cll. now, 
7'11 a ~ k  you if you don't lrnon that 011 ,Tnlp 15. 1950, if yo11 clicln't take 
from a hop by the name of cTack Shieldi the sum of S12.5.00 stnd take the 
iiloncy and tcll him you were ~zoiilg to gire it to the mapor donn there to 
1':1p hi< fine n hen you had nrrc~skd h i ~ n  for tfriring under the influenc~ 2" 
( 8 )  ".\nd if yo11 didn't k v p  that  money and failed to turn it in?" ( 9 )  
<( , 111 ask you if 7011 don't remember telliilg tJack ShicIds, n-11en he came to 
see about the matter. aftcr lie had paid you thc $12:.00, that  it wouldn't 
be necessary for  him to we the mayor, that ~ o u  had already talked with 
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him and the mayor said i t  was all right to reduce the charge to reckless 
driving and driving with improper brakes and he could pay you the sum 
of $125.00, that  you told him he didn't have to come to court, and if you 
don't know you didn't turn the money into the mayor?" (10) ((110~ 
many people do you reckon you have cheated out of their money in your 
lifetime?" (11) "This is not the first old man you hare  beaten out of 
money, is it  ?" (12)  "I say you made it a practice for several years of 
getting folks and taking them over there and taking money away from 
them?" (13) "Do you deny you cheated an  old woman in Stanley out 
of $3,000000?" (14) "HOW much money did you take off of Sam Gil- 
lespie?" (15) "1'11 ask you if you didn't enter a suit against a ware- 
house company you ~ r e r e  working for and allege you had hurt  yourself 
lifting a sack or dropping a sack when you knew you hadn't?" (16)  
"Phillip.., how many folks do you owe money around here?" (17) "I'll 
ask you if you don't know this brother you got the money from has been 
convicted in Federal Court with you for conspiracy, and if he hasn't been 
convicted in this court for being a fence for stolen property 1" 

The presiding judge sustained the objections to the tenth, sixteenth, 
and the seventeenth questions, and the male defendant denied all the in- 
sinuations incorporated in the other fourteen questions. The first nine 
questions were concerned with the period of the male defendant's serrice 
as a policeman, and the last question related to the male defendant's 
brother Mack Phillips, who had no connection with the case beyond the 
bare fact that  he allegedly supplied the male defendant with money to 
pay the premium on his appearance bond. 

When he phrased the seventeen questions under scrutiny and pro- 
pounded them to the male defendant, the solicitor assumed the unproved 
insinuations in them to be facts, and in that  way assured the jury upon his 
official authority that  the male defendant had burglarized a Post Office, 
suborned the commission of perjury, committed thefts, asked and received 
bribes, practiced extortion, and embezzled public moneys while serving 
as a policeman; that  the male defendant had cheated and defrauded many 
persons of their moneys; that the male defendant had asserted a spurious 
claim in a lawsuit; that  the male defendant was a dishonest man who 
refused to pay his just debts; and that  the male defendant's brother had 
been convicted of r ece i~ ing  stolen goods with knowledge of their stolen 
character. This interpretation of the questions harmonizes with that put 
upon then, by the solicitor himself daring the progress of the trial. While 
the solicitor mas asking the male defendant the questions pertaining to 
his service as a policeman a t  Lowell, counsel for the defense appealed to 
the presiding judge to protect their client against the cross-examination 
on the ground that  i t  was tantamount to the solicitor's testifying. The 
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solicitor made this instant retort in the presence of the jury:  "I'm a 
pretty good witness. You know I lived a t  Lowell." 

I t  thus appears that  in cross-examining the male def ~ n d a n t ,  the solicitor 
repeatedly violated the rule of law ~ ~ h i c h  forbids a prosecuting attorney 
to inject into the trial of a cause to the pe jud ice  of t ~e accused by argu- 
ment or  by insinuating questions suppo5ed facts of vhich there is no 
evidence. S. v. Rzlssell, 233 S .C .  487, 64 S.E. 2d 57 3 ;  S. 2%. l ' h o m p s o n ,  
217 N.C. 698, 9 S.E. 2d 375; S. u.  P h i f e r ,  197 N.C. 729, 150 S.E. 353; 
S. v. G ~ e e n ,  197 N.C. 624, 150 S.E. 18 ; ,C. v. T u c k e r  190 S . C .  708, 130 
S.E. 720; S. 21. E v a n s ,  183 N.C. ;5S, 111 S.E. 345; S. 2). ( ' o q ~ ~ v ~ n g ,  157 
K.C. 621, 73 S.E. 214, 38 L.R.,i. ( S . S . )  1130; S. 1%. Goode,  132 X.C. 982, 
43 S.E. 502; S. v. ' l ' u f ~ n .  131 N.C. 701, 42 S.E. 143 ;  Hns l i  1 % .  S f n f e ,  48 
Ariz. 43, 59 P. 2d 305; P ~ o p l e  I > .  A n f h o ~ ~ ? ~ ,  IS5 Cal. 1.52, 196 P. 47;  
Peop le  v. Lcf ter ic-h ,  413 Ill.  172, 105 N.I?. 2d 485; I 'eoplr 1.. T i l l e y ,  406 
Ill.  398, 94 N.E. 2d 328; .llhert\.on v. C o r t z ~ n o n ~ ~ ~ e a l i h ,  312 Icy. 68, 226 
S.W. 2d 523; C o n ~ m o n ~ r m l t h  I * .  l?roeci;c>y, 364 P a .  368, 72 ,I. 2d 134; 
C o i ) ~ m o n w e a l t h  t i .  Gibson ,  275 P a .  335, 119 A. 403; Rohb ino  I- .  , T f a f ~ .  100 
Tex. Cr. 592, 272 S.W. 17.5: Eul lard  z.. k ' f t r fe ,  9 i  Tes. Cr. 455> 262 S .V .  
85;  B a r n a d  21. C O ? ~ I ~ O I ~ Z I ~ P ~ ~ ? I ,  134 Va. 613, 114 S.13. 563. If a prose- 
cuting attorney wishes to r o u c l ~  for the existelice or the t ru th  of a fact in 
the tr ial  of a cause, he should retire from the case. ha\ e another appointed 
to  prosecute, take the stand as any other witness, g i re  conipetent e~-idence, 
and submit himself to  cross-exsminatioli. J l a c o n  T .  ( ' o r n n ~ o ~ ~ v ~ e a l f l i ,  187 
Va. 363, 46 S.E. 2d 396;  28 C.J.S., Criminal Lav ,  qec tion 10S7. 

The sercnteen questions under prescnt reriew ar t  ~ i r t u a l l y  identical 
in manner of phrasing with those put to the accused by the common- 
wealth's attorney in 7'11tii.pin z3 .  Corr~ntonzccalth,  14i T'a. 709, 137 S.E. 
B S ,  where the S l~pre r l~e  Court o f  Xpliealy of TTirpiniz ~!iade the-e trench- 
ant  observationr: "The form of three queqtiolls na.; highly ilnpropcr. 
They were iuore in the nature of tc;timony and an  argument by the com- 
mon~vealtll's attorney before the taking of the te;tiniony had bcen com- 
p l ~ t c d  and contained statc~nents of facts not supporl ed by the eridence. 
The court erred in n o t  requiring the attorney for tl c corl~~iionn ealtli to 
p11t his que;tions in the llsual fnrni,  interroqating t h ~  T\ i t i w -  3: to earl1 
matter concerning nhich  he ~ ~ i . b ( d  him 10 testify." 

The  cpestionr nere  ostensibly- clc\ieued in large tlegrw to elicit from 
thc male defrndaiit inlpcacllin: 111:rttcr- of n collateral chnsnctrr. They 
Tjcre so framed, h o ~ e v e r ,  as to as>crt ill aclrancc t h ~  un t ru t l~  (4 his tie- 
nials. I n  concequence, they dcprivetl him of the b r n ~ f i t  o i  the cl-itlciltial 
rule tha t  the State iq bo~uiid 1). the allsner- of tht' ;~ccu-etl o r  an:- other 
x-itness for  the defence nhen it c ros~-es i~l~i i~ le .  him aq to collntcral 111attcri 
for the puryose of impeachment. 8. 1 % .  !?roott~,  222 X.C. 324. 22  S.E. 2d 
926; 3. 1'. .Tordrrn, 0 7  S . C .  + G O ,  17; S.E. 333; S. r .  .%~t l s .  190 S.C.  192, 
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154 S.E. 28. The question insinuating tha t  the male defendant's brother 
had been convicted of receiving stolen goods with knowledge of their 
stolen character was not proper for any purpose. The law is not so callous 
to justice as to condemn an accused for the sin of another, even though the 
other is his blood brother. 

The solicitor asked the feme defendant Lillie Phillips these questions 
on cross-examination over the objections of the male defendant: (1 )  
"Mack Phillips, that's old Mack, the fence around here in East  Gas- 
tonia?" (2 )  "I'll ask you if Mack wasn't indicted while Carl  was hiding 
out in South Carolina?" (3)  "Describe it. I t  wasn't the kind Carl beat 
Sam Gillespie half to death with, was it ?" (4)  "How much nioney have 
you and Carl taken out of the estate of this little girl, Hilda Jean  Kin- 
caid?" ( 5 )  ('I'll ask you if you knon- whether or not your husband took 
any money off of Sam Gillespie?" ( 6 )  "I'll ask you if you knon- nhether 
your husband, on J u l y  15, 1950, took $125.00 from Jack Shields to fix a 
case in  which your husband charged his brother Jimmie of driving under 
the influence?" ( 7 )  "I'll ask you if you don't know that  while your hus- 
band was chief of police in Lowell that  if he didn't procure one Robert 
Phillips to falsely testify that  Leon Phillips had broken into the Post 
Office a t  Lowell, and if you don't know that  the truth about it was your 
husband broke in  there?" When the third question is placed in its con- 
text, i t  appears that  it was prompted by the testimony of the feme defend- 
ant  that  Deputy Sheriff Groves threatened to use a blackjack a t  the time 
of his arrest of the male defendant upon the charges invo l~ed  in this case. 
The presiding judge sustained the objectioils to the first, second, third, 
fifth, sixth, and seventh question?, and the feme defendant denied the 
implication of wrongdoing on the part  of herself and her husband cm- 

+ Ion. bodied in  the fourth quezt' 
The  solicitor propounded t h e v  questions to 13. G. Tfrard, a witnezs for 

the defense, on cross-examination over the objections of the male defend- 
a n t :  (1 )  "Did Mr. Phillips tell you about how much nioney he made 
while he was chief of police in Lon--11 taking money off people ?" ( 2 )  
"Did he tell you he had taken approximately $2,500.00 out of the 
$3,400.00 that the little girl oyer a t  his house had gotten from her dead 
father?" ( 3 )  "Did he tell yon about getting set up in 1)usiness here in 
the grocery busineqs by defrauding every grocer in Conpens, South Caro- 
l ina?" (4) "I'll ad; you if you don't knon. the general reputation of that  
place is that  it  is a place where stolen goods are di-posed of ? "  The fourth 
question referred to an auton~obilc sewice station operated by the male 
defendant. The presiding judge su.t~inerl the objections to the third and 
fourth questions, and the nitncq; TT'ard ansv-wed the first and second 
questions in the negative. 
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The solicitor put two questions to Xrs .  L o w  Jenliins, a witness for the 
defense over the objections of the male dt'fendant relative to her hrotlicr- 
in-law Hub Jenkins, who was iiot connected in any may with the case. 
r 7 lhese  quehtions werp as follons: ( I )  (Won't you know that  Rub Jellkills 
ha< been stealing around this country for the Iaqt fire years and that Carl 
I ' h i l l i l~  and his brother lfnck Phillips have been selling everything n u b  
could steal ? "  ( 2 )  ((1s it 111) there b c t ~  eel1 the county home and the Tolrn 
of Dallas in a brick building in a ~ z i l e  fence?" When the second question 
is pllt in its contcst, it  appear, that it ainounted to an inquiry nliether 
Rub Jc~nkins mas not iinprisonecl in the State prison camp a t  Dallaq at 
thc time of the trial of tlie case. The p r e d i n g  judge sustained the objec- 
tion to the first questioii, and Nrs .  Jenkins made t l~io rrap0n.e to the 
second : "I don't k n o ~ . "  

'The solicitor asked John  Henry  Jenkins, J r . .  a nitness for thc tlcfense, 
these questions on his cross-examination o w r  the objectioi~s of the rnale 
dci'enclant : (1) "I'll ask you if you don't know yo7 and Carl Phillips 
made it up  as soon as you got the monry off Lynn you would take tlie old 
inan to Tenne-see and dump him out a t  the Veterans' Hospital?" ( 2 )  
"I'll ask yon if, when he mas chief of police a t  Lowell, if he didn't fix up  
se\ era1 things you had doxe do\v11 thele, stcaling and otherwike ? "  The 
witness clenicd the insinuatiorlr incorporated in  eacli question. I Ie  as- 
serted in addition that  lie "nerer stole an) thing." 

Two of these questions illustrate in graphic fashion how f a r  afield the 
cross-esaminatioi went. The  cape 0.n appeal, which vras settled by stipu- 
lation of counsel, indicates that Hilda Jean  Kincaid x a s  orphaned a t  an 
early age by the accidental death of her fa ther ;  that  the defendants ad- 
mitted her to their home, and reared her to matur i ty ;  hat  sllc still resides 
with them as a result of her own affectionate choice; and that  during her 
minority the clefelidants receix-ed sonw eompensatiol from Hilda Jean  
Kincaid's highly reputable guardian under appropriate orders of court 
for furnishing her nit11 care, clothing, food, and sheller for many years. 
The fourth question asked Lillie Phillips and the second question put to 
B. G. Ward have no basis outside t h e ~ e  events. These questions were 
nevertheless P O  framed as to suggest to the jury the d lmning notion that  
the male defendant and his wife had despicably d~spoiled a helpless 
orphan of her inheritance. 

V h e n  he plirabed the fifteen qucstionr under present scrutiny and pro- 
pounded them to Lillie Phillip.. T3. G. K a r d ,  Mrs. Lore Jenkins and 
J o h n  Henry  Jenkins, J r . ,  the solicitor assumed the un  wored inrinuations 
in them to be fact., and in that  way assured the j u ~ y  upon his official 
authority that  the male defendallt had burglarized a Post Office, suborned 
the commission of perjury, asked and received bribw, committed mal- 
feasances, and practiced extortion while s e r ~ i n g  as a 1)oliceman; that  the 
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male defendant had aided his wife in despoiling a helpless orphan of her 
inheritance; that  the male defendant had beaten one Gillespie "half to 
death" with a blackjack. and taken money from h im;  that the male de- 
fendant had procured the means of setting himself up  in the grocery 
business in Gastonia "by defrauding every grocer in Cowpens, South 
Carolina"; that  the male defendant's brother Mack Phillips was a noto- 
rious '(fence" for stolen property in Qaston County;  that  the male defend- 
ant  and his brother Mack Phillips had jointly plied the nefarious trade 
of receiving and selling stolen goods with knowledge of their stolen char- 
acter throughout the five years next preceding the tr ial  of the case; that  
an  automobile service station operated by the male defendant had even 
acquired ('the general reputation" of being "a place where stolen goods 
are disposed of"; that  the male defendant's brother Mack Phillips had 
been indicted in Gaston County for receiring stolen goods with knowl- 
edge of their stolen character; and that  the male defendant had thereupon 
taken flight to South Carolina, where he lurked in concealment to avoid 
prosecution on the same charge. 

When he cross-examined the fpme defendant and the witnesses for the 
defense in  this manner, the solicitor repeatedly violated the rule of law 
which invalidated his cross-examination of the male defendant. I n  so 
doing, he also repeatedly violated the additional rule of lam which forbids 
a prosecuting attorney to place before the jury by argument, insinuating 
questions, or other mecns, incompetent and prejudicial matters not legally 
admissible in evidence. S. 1 ) .  Tillezj, 239 S . C .  245, 79 S.E.  2d 473; S. u. 
Docker?], 238 S .C .  222, 77 S.E. 2d 66Z; 8 .  v. IIawley, 229 S . C .  167, 
48 S.E. 2d 35 ;  S. 7 > .  Little 228 N.C. 417, 45 S .E.  2d 542; P. I . .  Bzichanan, 
216 N.C. 709, 6 S.E. 2d 521 : T'nlted Stafes c. Remington, 191 F.  2d 246; 
Filippelli 2.. United Sfafes, 6 F. 2d 121;  People 1 , .  Irby, 67 Cal. ,Ipp. 520, 
227 P. 020; People 2' .  B m ~ ? t t ,  413 I l l .  601, 110 N.E. 2d 175;  Rohlfing c. 
Sfafe ,  230 Ind.  236. 102 N.E. 2d 1 9 9 ;  IT'hitaker c. Commonwealth, 314 
Ky. 303, 234 S.W. 2d 971; PeopZ~ 1' .  Dmper, 2 i 8  App. Div. 298, 101 
S . P . S .  703; Cotilbs 1 % .  Pfnfc, 6: Okl. Cr. ,lpp. 283, 197 P. 2d 524; Gray 
c. Sfafe ,  191 Tenn. 586, 235 S.W. 2d 20;  Lackey v. Sfafe,  148 Tex. Cr. R. 
623, 190 8.W. 2d 364; 23 C.J.S., Crinlinal Law. section 1087. 

The solicitor who prosecuted this case in the Superior Court is an able 
and alert aduocate, who is well versed in law and k n o w  ~ v h a t  he is about. 
H e  must h a ~ e  known the familiar legal rule that  the State cannot offer 
eridence of specific acts of misconduct by cross-examination of defense 
witnesses or otherwise to show the bad character of the accused. ,9. v. 
-Vance, 195 S . C .  47, 141 S.E. 468: 8. v. Adams, 193 N.C. 581, 13'7 S.E. 
657; S.  I?. IIoll!y, 155 S . C .  455,  71 S.E. 450. Hence, the conclusion qeems 
inescapable that  his intention in asking the questions under present dis- 
cussion was to portray the male defendant to the jurors as a bad man of 
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criminal practices and proclivities by insinuations of specific acts of rllis- 
conduct which lie knew he could not bring to their ittention by legally 
admissible e~idence.  P e o p l e  2.. 300 111. 532, 133 N.E.  201 ; F T ~  I . .  
S i ( z f e  91 Okl. Cr. -1pp. 326, 218 P. 2d 642. 

.\nyone experienced in courtroom p y ~ l i o l o p y  know: that  vhere a prose- 
cuting attorney persists i n  asking n-itnewes improptr  questions for tllr 
purpose of getting before the jurors prejudicial matters which the law 
d o ~ s  not pcrlnit tlieni to hear, the qnc-ticlns produce :L highly prejudicial 
effect on the minds of the juror.;, even though the trial court refuses to 
permit tlie witnesscs to answer. . / o m s  v. ( ' o tnn lonwea l th ,  191 Icy. 495, 
231 S.TIT. 31;   stewa art v. C'otnvlonz[vnl th ,  1 %  Icy. 34, 213 S.T .  155. 

The a l ic i tor  violated other legal rules i n  cross-examining Mr.. Love 
Jeuliin. and John TIenrv Jenkins. J r .  The Conititul ion of North Caro- 
lina declares that  "in all criminal prosecutions every man  has tlie right 
to  be informed of the accusation against him and to confront the accusers 
and witnesses with other testimony." ,\rticle I, Sect on 11. ,\s a result 
of this constitutional guaranty, witnesses for the defendant in a crirninal 
action arc compelled to come to court nhc7ther they desire to do ko or not. 
The conduct and testiinonp of witnesses for the cleft,nse are  necessarily 
subject to such attack and criticism by the prosecuiion as the circurn- 
stances reasonably justify. Fo r  this reason, they may be subjected by the 
prosecuting attorney to question tending to discredit their testimony, no 
matter how disparaging the questions may be, if the questions are based 
on information and are asked in good faith. 8. v. B r o o m ,  sups; 23 
C.cT.S., C'riminal Law, section 1087. But  the law does not contemplate 
that  witncqse. who attend court and testify for  the defense in obedience 
to its compul.ory process are to be need ledy  badgered and humiliated by 
the prosecution. L a m b o r n  I > .  W o l l i n g s w o r t h ,  195 N.C. 350, 142 S.E. 19. 
Consequently. the law forbids the prosecuting attorney to put to a witness 
for the defense an  impertinent and insulting question which he knows 
or should knon- cannot possibly elicit any competent or relerant testiniony. 
70 C.J., Witnesses, section 1013. TIThen lie put his filst question to John 
Henry  Jenkins, Jr . ,  the solicitor inferentially c h a r p d  the witness with 
complicity in the crime alleged against the male defeidant, although the 
evidence for the State itself exonerated the witnes!; from the charge. 
When he asked Mrs. Love Jenkins the questions irlsiauating that  her 
brother-in-law Rub Jenkins was a chronic thief perhaps undergoing iin- 
prjsonmcnt a t  the State prison camp a t  Dallas, the sAicitor propounded 
to  the witness impertinent and insulting questions which he knew or 
should hare  known could not possibly elicit any coi lpetent or relevant 
testimony. Urs .  Jenkinq was neither legally nor morally answcrablc for 
the conduct or  xhcreahouts of her brother-in-law, and ought not to  hare  
been questioned in regard thereto. 
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Counsel for  the defense objected with promptitude to each question. 
I n  addition, they appealed to the presiding judge in express terms on 
several occasions to  keep the cross-examination of their clients and wit- 
nesses within proper bounds. The judge overruled some objections and 
sustained others without comment, and g a ~ - e  the jury formal instructions 
in  s e ~ e r a l  instances to the effect that  the questions of the solicitor did not 
constitute evidence. The mild rulings of the judge did not have any 
deterring effect on the solicitor, who persisted in his improper and preju- 
dicial cross-examination throughout the presentation of the testimony of 
the defense. A painstaking conhidcration of the case on appeal leaves us 
~ ~ i t h  the abiding conviction that  the solicitor's persistent riolation of the 
rules of practice governing the cross-examination of those tried for crime 
and their witnesses deprired the male defendant of that fa i r  trial to nhich 
all men are entitled, no matter how good or how bad they may be. This 
conclusion necessitates a new tr ial  of the male defendant on the indict- 
ment charging him with obtaining money by false pretenses. 

The solicitor who prosecuted this case in the Superior Court is an able 
and diligent public servant. He has rendered the State valuable service 
in the solicitorial office. Xo  doubt he was moved to excesses in  his cross- 
examination by an  earnest and over-zealous desire to bring to justice one 
whom he deemed to be a great evil-doer. We commend to those servants 
of the law who labor under like temptations this admonition: "Xinisters 
of the law ought not to permit zeal for its enforcement to cause them to 
transgress its precepts. They should remember that  where law ends, 
tyranny begins." S. 23. Warren, 235 N.C. 117, 68 S.E. 2d 779. 

S e w  tl-ial as to male defendant on the indictment for false pretense. 
Reversed as to both defendants on the indictment for conspiracy. 

Is THE MATTER OF TIIF: ESTATE OF JOEIK C. BULIS-WSCHOVIA BBXK & 
TR17ST COJIPANT, SUEYIVISG TRUSTEE. 

(Filed 9 Ju ly ,  1054.) 

1. Wills g 3313: Trusts a Sa-Rrcommendation to life beneficiary as to use 
of funds held prccatory and did not create trust. 

The will in suit set up a triist vi th provision that the net income there- 
from should be pnicl to testntor's widow for life, with further provision 
that "it is my thought . . . that said net income shall be used for her bene- 
fit nntl for the benefit of" teqtntnr's sonr, "according to their respectire 
needs, and in the sound discretion of my said wife " Held: The recom- 
m~ndntion as to iwin: part of the i~lconle for the benefit of testator's sons 
was nlnde exerciqnble by thr widow as a n  individnal and not as cotrustee, 
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and the recommendation is precatorg in nature and does not create a trust, 
spendthrift or otherwise, in favor of testator's sons. 

2. Trusts § 19b: Nstates 5 9e- 
The testamentary trust in questioii provided that testator's \vidow re- 

ceive the net income for life, and a t  her death the resitlue should be divided 
into trusts for the benefit of testator's sons. Held: The undistributed 
income of the trust which :iccl?mulated during the> life of tlie widow 
belonged to her estate and not to the trusts created 'or the benefit of the 
remaindermen. 

3. Corporations 5 lG- 
The declaration of a cash diridend by a corporation creates n debt from 

the corporation to each of its stoclihold~rs \;-ho then 1 old such stock. 

4. Trusts  9 l9b: Estates § Oe- 
Where dividends a re  declared on stoelr lield by a trust for payment to 

stoclrholilers on designated dates which fall prior to the death of the life 
beneficiary of the trnst, such dividends l~elong to the estate of the life 
beneficiary, and this is so whether the cliridends be re':eived before or after 
the death of the life beneficiary. 

5. Trusts  I9c-Sum paid to  i~en~nindcrlnan ou t  of life tenant 's income 
hclcl advancement r h a r g r a b l ~  t o  his interest. 

Trustor's widow, who nac; cotrustee nnd life beneficiary of the income 
from the trust, was giren power a t  her pleasure and liscretion to use part  
of the income for the benefit of testator's sons according to their respective 
needs. By later provision tlie trustees were authorized to use a part of 
the c o 1 . 1 ) ~ ~  if adrisablc for the maiiitennnce of the rTidox or sons, or the 
duca l ion  of the sons. The widow directed her cotrui. tee to adrance oue of 
the soils a stipulated inn1 to be chnrged 1 o any funds \r hich such son should 
be entitled from thc test:lincnra~g trnst, and the son agreed to repay said 
sum out of such funds. The sum paid such soil was witlidrawn from the 
acciimulaterl income rather than the c80?yus. Hcltl: The sum paid the 
son represented an ndrancernent to him and slio~ild b11 charged to the trust 
fund established for hiq benefit as  rein:rinderman, and should be credited 
to the accumulated incon~e account for payment to the executor ot the 
widow. 

a l ~ ~ ~ . ~ ~ ,  by  respondents J o h n  13. Rulis and Charles R. l3uli.: f rom Sink ,  
J., a t  December Term,  1953, of D u x c o ~ n ~ .  

Pet i t ion  by  TT'achoria R a n k  and  Trisqt Cornpan;;, curl  i r ing  trustee 
u i ~ d e r  the  \\i l l  of J o h n  C. B u l i ~ ,  deceased, f o r  adricc and instruction and  
f o r  approval  of i ts  final account as  surv i r ing  trustee of the t rust  f o r  the 
benefit of testator's a ido ow, P a n s y  Rulis,   no\^ deceased. 

J o h n  C.  Bulis  d i d  3 Auguqt, 1941. B o  the terms c f  hi. will he  derired 
asid b e q u ~ a t h e d  the  hulk of h i s  eqtate to Wachovia B m k  aiid T r l ~ ~ t  Com- 
p a n g  and  hi. widon-, P a n s y  Xnlis. a$ truzteeq, i n  i rus t  a$  declared i n  
various items of the \\ill. 

The i tem of the will i n l n i c d i ~ t e l ~  is1 question is I t e m  Kine 1,- n h i c h  
the testator directed tha t  (.ubject to  a small bequest to David  C u ~ n m i n g s  
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which in nowise affects decision here) the trustees "pay the net income 
of this trust estate, in convenient installments, preferably monthly, to my 
said wife, Pansy Rulis, as long as she shall live. This provision, and 
others contained in this will for the benefit of my wife, are being made in 
lieu of dower and all other statutory rights. I t  is my thought, in which 
my wife concurs, that said net income shall be used for her benefit, and 
for the benefit of my son, Byron F. Bulis, and of my adopted sons, John 
Byron Bulis and Charles Rulis, from time to time according to their 
respective needs, and in the sound discretion of my  said wife; but in the 
event that  my  said wife, by reason of serious ilIness, or other cause, shall 
become unable to see to the uqe of said net income as herein contemplated, 
then my said trustees are authorized from time to time, as they may deem 
i t  necessary and proper, to use a portion or portions of said net incdme for 
the support and maintenance of my said son, Byron F. Bulis, and if in 
the opinion of my said trustees their situation demands it, a portion or 
portions of said net income for the benefit of my  adopted sons, John 
Byron Bulis and Charles Bulis, always retaining, however, a sufficient 
portion of said net income for the use and benefit of my said wife." 

By  the terms of I tem Eleven of the will i t  is directed that upon the 
death of the widow, Pansy Bulis, '(the residue'' of the '(trust estate shall 
be divided into separate shares or trusts" and administered for the benefit 
of Byron F. Bulis, John Byron Rulis, and Charles Bulis. (The terms of 
these trusts for the benefit of the three sons of the testator and the direc- 
tions as to administration thereof are omitted as not pertinent to deci- 
sion.) 

Among the other items of the will which bear on the contentions of the 
parties a& these: 

"Item Seventeen. I f  at  any time during the continuance of the trust 
or trusts herein created, it is necessary or advisable to use some portion 
of the principal thereof for the maintenance, welfare, comfort or happi- 
ness of my wife, Pansy Bulis, or my son, Byron F. Bulis, or my  adopted 
sons, John Byron Bulis and Charles Bulis, or for the education of either 
of said adopted sons, my  trustees are hereby authorized and empowered 
to use so much of the principal as in their opinion is necessary or advis- 
able to be used to meet such conditions, provided that  said trustees deem 
that  the purpose for which such payments are to  be made justified the 
reduction of the principal in the trust estate. Such payments as are made 
to my wife, Pansy Bulis, under the provisions of this Item, shall be 
charged to the general trust, but any such payments as may be made to or 
for the benefit of my son, or either of my  adopted sons, shall be charged 
to their share or trust, or, if made within the lifetime of my wife, shall 
be kept separate upon the records of the trustees, and at  the time of the 
setting up of the separate trust for said son, and the adopted sons, as 
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herein po r ided ,  shall be c h a r g d  without interest against the trust or 
share of the beneficiary for whose benefit the pagmel~t was made." 

"Item Eightem. Se i the r  the princil)al nor the income of thi. trust 
estate shall be liable for the debts of any heileficiary thcreof. nor shall tlie 
same be subject to seizure by any creditor of any beneficiary under any 
writ or proceeding a t  lam or in equity, slid no beneficiary hereunder shall 
haye any power to sell, assign, transfer, encumber or n any other manner 
to anticipate or dispose of his interest in the trust eitate, or the iiscome 
produced therefrom, prior to the actual distribution tl-ereof by the Trustee 
to such beneficiary." 

Pansy Bulis died 25 August, 1053. At  that  time a surplus of net 
income from the trust had been accumulated by tlie tiustees amounting to 
$34,549.92. This sum mas in a separate acco~lnt maintained by the trus- 
tees and had never been paid over or diqbursed to the life beneficiary, 
Pansy Bulis. 

Between tlie date of the death of T'a11.y Bulis (25 August, 1953) and 
1 9  October, 1953, the surviving trustee credited the inconie account with 
further sums which with the previous balance of $34,849.92, after pay- 
ment of the costs of administering the trust. makes a total accumulated 
income account for distribution of $44,599.45. This latter net credit of 
$9,6i0.53 includes the collection of certain dividends declared before the 
death of the life beneficiary, Pansy Rulis, on corpora e stocks held by the 
trlist. I t  also includes a proposed refurid of $5.000 adranced from the 
accumulated income account to .Tohn B. Bulis durillg the life of Pansy 
Bulis, this proposed refund to be effected by charging the ~,oi.pus-trust 
account of ,Tohn R. Bulis n i t h  the iten1 of $5.000 an 1 crediting it to the 
accumulated income account. 

The surviving trustee in its final accoi~nt submitted to the court in 
connection with the petition for advice and instruction proposes to pay 
the accumulated income balance of $44.520.45 to the \Tachovia Bank and 
Trust  Company as executor u ide r  the nil1 of P ~ l l ~ y  Eiilis. 

The respondents J o h ~ i  73. and Cliarlcc Thilis filed :,iiiwer< den>ing the 
right of the surriving trustee to include in tlie ilicolne account (1) the 
dividelids collected after the clcath of Pan-y  Bulis. ntid ( 2 )  t l i ~  .T~lIln E. 
Elllis refund item. Tliese respondents also deny tlint the ?.tat? of Pancy 
B l~ l i s  is entitled to receire any part  of the of the ncclinil~lated 
iiic7oale account. To the c o n t r a r ~  they a \ c r  that  this fund ilioi~lcl be held 
ill trust f01' them ant1 for  B. F. Rulis as reni:tinderirtcn under the terms 
of the 117ill of John C. Bulis. The  rcs~iniitlent n. F Buliq f i l t d  answer 
admitting the correctness of the accumulated inconic account of $44,- 
529.43 but averring that  the trustee sl~ould pay o w r  or liold thiq fund to 
or for the use and benefit of the three remaindermen. B. F., John I:., and 
Cliarles R. Buli.. 
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By written stipulation of all interested parties certain facts were agreed 
upon before the cause was first heard below. The facts agreed may be 
summarized as follows : 

1. That  the corporate dividends in dispute, amounting to $4,355.00, 
were declared by the boards of directors of the respective corporations for 
payment to stockholders of record on designated dates, which dates were 
prior to  the death of Pansy Bulis, but the dividends were not actually 
received by the surviving trustee until after her death. 

2. That  the $5,000 item charged by the surviving trustee against the 
corpus account of John B. Rulis and credited to the accumulated income 
account arose out of these facts : 

( a )  On 13  December, 1952, Pansy Bulis, beneficiary and co-trustee 
of the trust, addressed to her co-trustee, Wachovia Bank and Trust  Com- 
pany, a letter reading as fo l low : 

"This letter will be your authority from me to advance to John B. Bulis 
the sum of $5,000.00 from the funds of the testamentary trust estate of 
John C. Bulis, deceased. 

"At the time of the payment of the above sum of money to John B. 
Bulis, I will thank you to take from him a letter authorizing you to deduct 
the amount of $5,000.00 from any funds which may be payable to John B. 
Bulis from the  assets of the testamentary trust established by John C. 
Bulis, deceased, and now under your management as Trustee of said 
estate or from any other funds in your hands to which John B. Bulis 
may be entitled, to the end that  said sum of money may be restored to said 
trust and be distributed according to the provisions thereof." 

(b)  On 1 6  December, 1952, John  1?. Bulis addressed to W a c h o ~ i a  
Bank and Trust  Company a letter reading as follows: 

"In consideration of the sun1 of $5,000.00 advanced to nle from the 
trust estate of John C. Bulis, deceased, as authorized by a letter ad- 
dressed to you by Nrs.  Pansy Bulis, the receipt of whlch is hereby ac- 
knowledged, I hereby agree and biud myself to repay said sum of money 
out of any funds which may be a t  any time payable to me from the estate 
of the said John  C. Bulis, deceased, or any other fundq to which I may be 
entitled from any other source, and I hereby irrevocably authorize you 
to vithhold the sum of $5,000 which may a t  any time be payable to me 
or to my  estate from the funds of the estate of John  C. Bulis or Mrs. 
Pansy Bulis." 

(c)  Pursuant to the foregoing letters Wachovia Bank and Trust  Com- 
pany as trustee of the John  C. Bulis trust, paid to John B. Bulis the sum 
of $5,000 o11t of the accumulated and undistributed income held by i t  as 
trustee of the trust. 

(d )  After the death of Pansy Rulis and on 19 October, 1953, TVachovia 
Bank and Trust Company, as surviving trustee, charged the distributive 
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share of the corpus  of the trust due John R. Bulis with the sum of $5,000 
and credited the income account of the trust with that sum in settlement 
of the advancement made to Jolin D. Bulis in December, 1952, and this 
item of $5,000 is a portion of the disputed sum of $14,529.45 referred to 
in  the petition and final report as the accumulated income account which 
the surriving trustee proposes to pay over to the erecutor of the estate 
of Pansy Bulis. 

The Clerk of the Superior Court of Buncombe County heard the cause 
in the first instance and entered an  order approving the final account as 
submitted by the surviving trustee and authorizing payment of the accu- 
mulated income balance of $44,529.45 to the executor of the estate of 
Pansy Bulis. To  this order the respondents Byrcn F., John B., and 
Charles Bulis excepted and appealed therefrom to the Superior Court. 

When the cause came on for  hearing in  Superior Court, Judge Sink, 
then presiding, found and concluded that  all the disputed item of $44,- 
529.45 represents income accrued prior to the date of the death of Pansy 
Bulis and is property belonging elltirely to her estate. Whereupon judg- 
ment mas entered (1)  directing payment of the accumulated income 
balance of $44,529.45 to T'Tachovia Bank and Trust  Company as executor 
of the estate of Pansy Bulis, and ( 2 )  approving the final account as pre- 
pared and filed by the surviving trustee, and authorizing distribution of 
the assets of the trust estate in  accordance therewith. 

From the judgment so entered the respondents John B. Bulis and 
Charles R. Bulis appealed, assigning errors. 

X c L e a n ,  E l m o r e  d d f a r t i n  for Responden t  J o h n  B. Bu l i s ,  appel lant .  
Pisher. (e Fowler  for Respondent Charles  R. Buli.;, appel lant .  
8. 0. Bernard  for Sl 'achovii~ Onnk and  T r u s t  C o m p a n y ,  appellee. 

Joan-SON, J. Does the earned, undistributed net income of the trust 
which accumulated during the life of Pansy Bulis, life beneficiary of the 
trust, belong to her estate or does this fund belong to the remaindermen 
of' the trust, namely: the  testator's son R. F. Bulis, and his adopted sons, 
John B. Bulis and Charles R. Bulis? This is the first question presented 
by the appeal. 

Decision as to this question is controlled by the language of I tem Nine 
of' the will. This item directs the trustees to pay the net income of the 
trust to "Pansy Bulis, as long as she shall live." ?'here is no provision 
in the mill indicating that  as to her the trust was intended merely to pro- 
vide for her upkeep. Nothing is said or intimated that she should be paid 
only so much of the income as should he needed for her support. The 
direction that  she be paid the net income during the period of her life 
is without qualification. Nowhere in the will is ihere any limitation 
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whatsoever upon the right of Pansy Bulis to receive all the net income 
of the trust so "long as she shall lire." The clear import and meaning of 
I t em Nine is that  the gif t  of income to Pansy Bulis during her life is 
absolute and complete. The recommendation as to using par t  of the 
income for the benefit of the testator's sons "according to their respective 
needs," is precatory in nature and does not raise a trust, spendthrift or  
otherwise, i n  favor of the three sons. 

Indeed, the recommendation zs to mindiug the sons' needs is left solely 
to the "sound discretion" of Pansy Rulis. d a d  this discretion, i t  is 
significant to note, wac, made eserciwble by her as an  indiridual and not 
as a co-trustee of the trust. The conditions under which the trustees were 
authorized to use income under the provisions of I tem S ine ,  or corpus as 
provided by Item Seventeen, for the benefit of the testator's sons never 
arose. Therefore, in no aspect of the case are  me concerned with the prin- 
ciples of law applicable to discretionary trusts. Accordingly, the authori- 
ties cited on that  subject are inapplicable and need not be discussed. 

The  action of the lower court in holding that  the undistributed income 
of the trust which accumulated during the life of Pansy Bulis is an asset 
of her estate is supported in principle by authoritative decisions of this 
Court and will be upheld. 

I n  -k!ason v. Sadler, 59 N.C. 148, the testamentary provision involved 
mas : '(I lend to my  wife, Polly, during her life, all my  Negroes . . . and 
their increase, for the purpos? of raising and educating my  two sons . . ." 
After the death of the widow the Segroes were to go to the sons. The  
sons sought to have the widow declared a trustee for their benefit in the 
slaves. Said iVanly, J . ,  speaking for the Court, pp. 150- 151 : 

"The question presented by the pleadings is, whether the language used 
by the testator, Foy Mason, in the first clause of his will, creates a trust, 
in his wife, of Charles, Clarissa, and Betsy, for the sons, Andrew and 
Osborne. . . . 

"Thus, the equity of the bill rests upon the principle, that  the s l a ~ e s  
loaned to the wife, for lif., v a s  a trust, solely for the benefit of the chil- 
dren during that  term. Indeed, that  is the leading allegation of the bill. 
This, we think, is a miwonstruction of the will. Considering the clause, 
in connection with the other bequests of the will. we are of opinion the 
wife, under the bequest, took an absolute legal estate, and that  the words, 
'for the purpose of raising and educating my two sons,' hare  not the effect 
to qualify that  estate. Our interpretation is, that  the vords mean to give 
a reason for the gift, and in that  way, to suggest and recommend a duty 
that  v a s  incumbent on her." 

In Carter v. S t~ ick lnnd ,  165 N.C. 69, 80 S.E.  961. there was a devise 
to  the testator's niece with this provision: '(. . . and it is my request tha t  
my  said niece . . . shall, a t  her death, devise said tract of land to her 
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daughter, I lyr t ie  E. Carter." Hoke, J., speaking for the Court, said in  
p i~ r t ,  pp. 71, 72 : 

"Some of the earlier English cases, and they have been followed by 
decisions in  this country, are to the effect that  a trust will be engrafted 
or imposed upon an estate, absolute in terms, or upon its holder, by 
reason of precatory words in a will whenever 'the objects of the precatorg 
language are certain and the subject of the reconlnlendation or wish is 
also certain-a position supposed to hest effectua,e the intent of the 
testator. A consideration of the later cases, however, will show that, i n  
the  decisions referred to, the principle has been too Froadly stated, and i t  
is now the prevailing doctrine, certainly so in this j~ risdiction, that  such 
words  ill be given their ordinary significance, and will not hare  the 
effect, as ~ t a t e d ,  unless from the terms and dispositions of the will and 
the circumstances relevant to its proper construction i t  clearly appears 
that  they are to be considered as imperatire and that  the testator intended 
to  create a trust." And again, a t  p. 74:  '(On perusal of the will and the 
facts in e~idence ,  we are of opinion as stated, that  plaintiff is entitled to 
the property in  absolute ownership, and that  the dec-ee protecting her i n  
the possession and enjoyment of such an  estate must be affirmed." 

I n  Di.ron c. I l o d i ~ r ,  199  N.C. 67.3, 155 S.E. 567, a bequest was made 
to  the testator's wife "for and during her natural  1 fe  . . . t o  have the 
use and benefit of so long as she lives. . . . My wish and desire is that  
in the erent that  my wife should not spend and uses all of the personal 
property mentioned in I tem 3 of this will for her support while she lives 
that  s h ~  g i ~ e  and bequeath a t  her death $1,000 in caqh or bonds or stock 
to the Christian Church of Greenville, N. C. . . . and the remainder of 
the said personal property . . . to my  sister . . . but I want my  wife to 
use and spend just as much of said personal proper1 y as she desires for 
her comfort and pleasure." There the Court said in part, pp. 677, 678: 

"On the other hand, if the said language is not a limitation over, but is 
only an  expression of the  wish and desire which the testator had a t  the 
date of the execution by him of his last vill and t ~ s t ~ m e n t ,  and which he  
intended that  his wife should obqerre or not, in her discretion, then under 
Jordan 2%. Sigmon, she was the owner of the property described in the com- 
plaint, absolutely, and not for  her life only and t l e  judgment of the 
Superior Court must be affirmed. 

"It  is clear from the language used by the testator in I t em 6 of his last 
will and testament that  he did not give and bequeath to the Christian 
Church of Greenville, K. C. the sum of $1,000, nor did he give and be- 
queath to the children of his sister the said property or any par t  thereof; 
he  was content to espress a wish and desire that  his wife, Mrs. Gertrude 
H. Coward, should make these gifts. There was no limitation over of the 
personal property which he had given and bequeathed to his wife for her 
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life by I t em 2 of his will, for i t  is manifest that  i t  was not the intention 
of the testator that  the Christian Church of Greenville, N. C., or that  the 
children of his sister should take under his will: a t  most they were to 
take from and under his wife, Gertrude R. Coward. 

"It is also clear that  the testator did not intend by the language used 
by him to impress upon the title of his wife to  the personal property given 
and bequeathed to her by I t em 2 of his will, any trust i n  favor of the 
Christian Church of Greenville or of the children of his sister, Gabrella 
Dixon. Whether or not she should g i ~ e  and bequeath to said church the 
sum of $1,000, or to  said children the remainder of the personal property, 
given and devised to her by I t em 2 of said will, and not used or expended 
by her during her life, mas to be determined by her i n  the exercise of her 
discretion. As to the disposition of said personal property after the 
death of his wife, the testator was content to leave this matter to her dis- 
cretion, realizing, doubtless, that  the conditions under which he made his 
will might not exist after his death, and while his wife was living." 

I n  Taylor c. Taylor, 228 N.C. 275, 45 S.E. 2d 368, a devise of real 
estate was made to devisees "to do as they like with" the property, with a 
subsequent provision stating, "I wish that, after my  death and the death 
of the brothers and sisters named in  this will, whatever property there is 
left shall go to m y  niece, Geneva Taylor Lewis and her  husband, Mark 
Lewis." I t  mas held that  the property mas owned in  fee simple by the 
beneficiaries first named. 

In re Wilkening's IYill, 137 J h c .  451, 244 N.Y.S. 115, involres a testa- 
mentary provision directing payment of income by the trustees to the 
testator's son's wife, "for his support, during the life of the trust." I t  
 as held that  the words "for his support'' were precatory and that  the 
wife was entitled to the income without restriction. 

See also Slater c. Slater, 46 Misc. 332, 94 N.Y.S. 900; Sckneider- 
hahn's Guardian z.. Zeller, 33 Icy. Law Report, 694, 110 S .V .  834; 
Bogert, Trusts and Trustees, T'ol. 1, Sec. 48. 

The following cases, which seem to  come closest to supporting the ap- 
pellants' views, are factually di~tinguishable and for that  reason are not 
considered authoritative here:  Krinn v. Erinn, 213 N.C. 282, 195 S.E. 
793; Carter v. Young, 193 N.C. 678. 137 S.E. 875 ; Young v. Young, 68 
N.C. 309. See Brinn v. Brinn, s u p m ,  for clear statement by Bamkill ,  J. 
(non- PC. J.) of the rules applicable to the interpretation of precatory 
words in a dispositire instrument. See also 54 Am. Jur. ,  Trusts, Sections 
54 to  58. 

Also on the question of spendthrift trusts see G.S. 41-9; Xebane v. 
Xebane, 39 N.C. 131; Pace v. Pace, 73 S.C. 119; Bank zr. Heath, 187 
N.C. 54, 121 S.E. 24;  Xizell 2.. Razemore, 194 S . C .  324, 139 S.E. 453; 
Annotation : 119 A.L.R. 31, p. 61. 
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2. The next question for decision is thid : Should the corporate divi- 
dends declared and made payable to stockholders of record on dates prior 
to the  death of the life beneficiary, Pansy Eulis, but not actually received 
by the surviving trustee until after her death, be placed in the earned 
income account and paid over to the executor of Pansy Bulis, or credited 
to the accounts of the re1nainder:nen of the trust, namely: the three sons 
of the testator? 

The court below treated these dividends as earned net income belonging 
to the estate of the life bcneficialay, Pansy Bulis, and directed payment to 
her executor. W e  approve the ruling below. I t  is supported by the 
decided weight of authority in  this country. I n  Am. Jur. ,  Corpora- 
tions, Sec. 673, it is stated : "It is the general rule that  the declaration of 
a cash dividend, whether on common or preferred stock, creates a debt 
from the corporation to each of its stockholders who then hold such stock." 
To like effect see 18 C.J.S., Corporations, See. 467. See also Annotation, 
60 ,I.I,.R. 703. This is in accord with the decision in Univers i t y  7). S. 6'. 
R. Co., 76 N.C. 103, where it is stated, a t  p. 106:  "-1 dividend declared 
by a i d  due from a private corporation is a debt due to the shareholder 
and is recoverable as such." 

And coming to the precise point on n.hich decision on this aspect of the 
case turns, we find this statement of the controlling rule in 33 Am. Jur. ,  
Life Estates, Remaindermen, etc., Sec. 285, p. 792 : "Remaindermen 
under a v i l l  are not entitled to the income from an estate until after the 
death of a life tenant, and, moreover, any unpaid balance of income which 
has accrued to the life beneficiary of a trust which has terminated belongs 
to thc estate of such beneficiary." See Rank c. B a k e r ,  124 Conn. 577, 
1 A. 2d 283, wherein it is held that  any unpnid balance of income accrued 
to the beneficiary of the trust before its termination belongs to his estate. 
See also Il'rust Co.. L'. S p k g e l b e r g ,  117 Y. J .  Eq.  171, 175 A. 164;  Anno- 
tation, 126 A.L.R. 12, pp. 30, 31. 

And as bearing directly on the instant question of corporate dividends, 
we find this statement of principles in the annotation appearing in  72 
-1.L.R. 981, p. 982: ". . . it  is almost uniformly held, in the absence of 
applicatory statutory provision to the contrary, that  ordinary current 
cliridends are not apportionable, but are payable in entirety to the life 
tenant if declared, or a t  least if declared and ~ a y a b l e ,  during the con- 
tinuance of that  interest . . ." See also L2nnotatio~l, 130 A.L.R. 492. 

I n  i\Tutter v. A n d r e ~ u s ,  246 >lase. 224, 142 N.E. 67, i t  is held that  
diridends declared before the death of a life tenant, payable after her 
death, to stockholders of record before her death, po to the estate of the 
life tenant. 

The  decisions in  T r u s t  Co. v. T l z o m e r ,  198 IT.(!. 241, 151 S.E. 263; 
illinot v. l ' a p p n n ,  127 >Mass. 233; S t e m p e l  v. T r u s t  Co., 127 Conn. 206, 
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1 5  8. 2d 305, and  other  cases referred to  i n  t h e  annotat ion appearing i n  
157 A.L.R. 668, a n d  cited by  the  appellants,  have been examined and  con- 
sidered. T h e y  a r e  factual ly distinguishable and  a r e  not considered con- 
trolling here. 

3. T h e  final question presented f o r  decision is whether  the  i tem of 
$5,000 representing the  advancement to  J o h n  B. Bulis i n  December, 1952, 
should be charged to h i m  and  credited t o  the  accumulated income account 
f o r  payment  to  the  executor of P a n s y  Bulis, as  proposed by  the  surviving 
trustee. T h e  court below held t h a t  the  i tem should be debited and  credited 
a s  proposed, and  me approve. T h e  memoranda signed b y  the part ies  when 
the  $5,000 was paid to  J o h n  B. Bulis clearly shows i t  was intended as  a n  
advancement to  be repaid. T h e  fact  t h a t  the  money was withdrawn f r o m  
the  accumulated income, ra ther  t h a n  corpus, does not  change the  recipi- 
ent's obligation to make  restitution. 

I t  follows f r o m  what  we have said tha t  the judgment below is 
Affirmed. 

B. J. PARJIEIIE v. KENSETH EATOS. 

(Filed 9 July, 19.54.) 
1. State § 2b- 

The State Board of Education was given sole authority by the statute 
now codified as  G.S. 146-94 to sell and conrey all vacant, unentered marsh 
and swamp lands of the State, lvorided such lands are  not covered by navi- 
gable waters and the quantity in any one marsh or swamp exceeds two 
thousand acres, and a conveyance by the State Board of Education of such 
marshlands (G.S. 116-4) subseqnent to the effective date of the statute 
conveys title. 

2. Same- 
Evidence to the effect that the locus i ? ~  q u o  conveyed to plaintiff's prede- 

cessors in title by the State Board of E d ~ ~ c a t i o n  subsequent to the effect i~e 
date of the statute codified ns G.S. 14G-94, was marshland of more than 
two thousand acres in area, covered with marsh grass and not navigable 
by any kind of cominrrcial craft. even a t  high tide, is lreld to sustain the 
findings of fact of the trial court that the land in question was a part of a 
tract of nlarshland in eycebs of two thousand acres and that no part of 
the locus was covered by navigable waters. 

3. Waters and Watercourses § 11- 
The test in this State for deterniining whether waters are  navigable is 

not the ebb and flow of the tide, but whether the waters a re  suitable for 
the purpose of navigation by vessels or boats such a s  are  employed in the 
ordinary course of water commerce, trade and travel, and are  thus navi- 
gable in fact. 
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4. Judgments S 3% 
Judgrnent adjudicating title under a Statc grant and conveyances from 

the State Roard of Education to a large tract of land lield not to bar a 
snbsequrnt snit involring title under conreyance from the State Board of 
Education to a sinall portion of the lantl involved in the former case. in 
view of new facts alleged in the pleadings nnd dewloped at the trial, and 
an interrening Act of the General Assenibl~ (Cli. 966, Session Laws of 
19;i3) validating titles conveyed by thtl State Board of Education. 

- ~ P P E ~ T .  by defendant from C l i f t o n  L. X o o ~ , e ,  R ? s i d e n t  J u d g e  of the 
Eight11 Judicial District. a t  Cllambers in Wilmingtcn, 30 January,  195-1. 
From Krw Hsn-OVER. 

Suit for specific performance submi t td  to judge imd heard by consent 
on waiver of jury trial ((2.8. 1-1154: 1-185; 1-215; 7-65). 

The  tract of land in suit is located along the northern extension of 
Wrightsrille Beach in  New Hanover County. I t  is shown within the 
dotted lines on the accon~panying exhibits. S t  10x1~ tide the land is com- 
pletely rsposcd. but a t  high tide it is covered by tidzl waters from Banks 
Channel, qhonn on aerial photograph, Exhibit B. The plaintiff claim. 
title through nlesne conveganwi from (1) the State of S o r t h  Carolina 
and ( 2 )  the State Board of Education of North Carolina. The loctrs in 
y ~ t o  constitutes about onc-third of the lands involred in the prerious 
action entitled B e s o r t  D e w l o l w n e n t  C o m p a n y  v. IJnrinele ,  the appeal from 
which Tras heard and determined in this Court a t  the. Spring Tenn,  1952, 
and is reported in 333 N.C. 639, il S.E. 2d -174. An examination of the 
statement of facts and opinion of the Court in that  c:ise will serve to point 
u p  material differences in the facts there agreed and those here dereloped 
and fo~md.  

Thc plaintiff, bcing under coiltract (dateJ 1 November, 1953) to con- 
vey to the defendant the loczis i n  quo ,  tclndered deed sufficient in form to 
vest in defendant fee-simple title to the property. The defendant refused 
tender, alleging title offered to be defective on these grounds : (1 )  that  the 
land is covered by navigable waters and therefore was not subject to  grant  
by the State of North Carolina or to ,sale and con.;eyance by the State 
Board of Edncation; and (2)  that  the plaintiff is estopped by the decision 
of this Court i n  R e s o r t  D e c e l o p m c n t  C o m p a n y  2) P n r m e l e ,  supra ,  to 
assert title to the property. 

The trial court, after hearing the evidence offered by the parties, found 
facts, made conclusiocs of law, and entered judgment, the gist of which 
follo\vs : 

'(2." That  the tract of land in controversy lies \wst of and adjacent to 
the  causeway leading to the sewerage disposal plan1 a t  the north end of 
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Wrightsrille Reach and fronts 1205 feet on the causeway and extend5 
southwestmardly toward E-Iarbor Island for a distance of about 700 feet. 
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"3." That  the plaintiff holds title to the portion of the property to the 
north of line -1-B as shown on Exhibit by mesne cclnreyances from the 
State Board of Education; that  the plaintiff holds title to the property 
south of line A-B through mesw conveyances from the State Board of 
Education and by grant  from the State of S o r t h  Ca -olina (the Sneeden 
grant  of 1841). 
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"4. That  the portion of the property to the North of line A-B was 
conveyed by the State Board of Education . . . i n  1926 to  plaintiff's 
predecessor in title for $3.00 per acre and that  a t  the time of such con- 
Teyance was marshland and a 11ortion of a tract of marshland in excess 
of 2.000 acres. That  the portioli of the property to  the South of line A-B 
mhich plaintiff holds through wesne  conreyances from the State Board of 
Education was conveyed by the State Board of Education . . . to the 
plaintiE's predecessor in title for $95.00 per acre in the year 1944 and a t  
the time was marshland and part of a continuous tract of marshland in 
excess of 2,000 acres." 

5 .  That  in the year 1926 Moore's Inlet, where the waters of the 
Atlantic Ocean break through the outer bank between the locus in quo 
and Shell Island as shown on Exhibit B, was south of the locus and since 
that time has moved in a northwardly direction and is now north thereof; 
that as Noore's Inlet  moved northwardly the locus in quo a t  times mas 
covered with sand which had the effect of killing the marsh grass which 
had grown upon it. 

"6." That  the property in cont ro~~ersy  is bounded as follows : On the 
south by a lagoon known as Sunset Lagoon as shown on Exhibit A ; on the 
west and north by a small canal which was cut and dredged by the plain- 
tiff in order to pump sand and mud onto the locus in quo for the purpose 
of raising it abow the level of high water;  on the east by the causeway 
leading to the sewerage disposal plant, the right of way of which mas 
conveyed to the Town of Wrightsville Beach by the plaintiff's predecessor 
in title. Before the land was built up  with sand and mud pumped in from 
the dredging operation, the locus in quo "consisted of marsh land covered 
with marsh grass and was completely out of water a t  low tide, but a t  
normal high tide was covered with water to a depth of approximately 2 
feet and within 6 inches of the top of the marsh grass." 

" 7 .  That prior to dredging in Sunset Lagoon and to the West and 
Korth of the locvs in quo the plaintiff obtained permission for the 
dredging and filling from the IT. S. Corps of Engineers acting by author- 
i ty of the Secretary of Army under the provisions of Section 10 of the 
Act of Congress approred SIarch 3, 1809, entitled 'An Act Making Ap- 
propriations for the Construction, Repair and Preservation of Certain 
Public Korks  on Rivers and Harbors, and for Other Purposes.' " 
"8." That the causeway to the sewerage disposal plant was built by 

the use of a dragline in approximately the year 1944 by the Town of 
TTrightsville Beach, a municipal corporation. 

"9. That  Sunset Lagoon is an  artificially dredged body of water ex- 
tending from Banks Channel and is used by small outboard motor boats 
and skiffs. That  there is no public terminus on Sunset Lagoon and that  
it has not been and cannot he used by sea ~esse l s  or wssels i n  commerce 
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101. a n y  navigable p u r p o ~ e .  T h a t  running  to the Sor thweet  adjacent to  
1I:lrbor I s land  opproximatcly 1,000 feet f rom the / o m s  I T ?  q u o  ih a slough 
k n o v n  a. S p r i n g  L a x l i n g  Channel  n-liicli connects B m b s  i 'hannel to  the  
Tnla~ld  TT7aterway. T h a t  a t  low tide i t  is possible to pole or push boats 
through .aid slough and a t  high tide boats drawing three feet of water  
can go through i t  but  i t  is not navigable fo r  sea resselq or  vccsels i n  com- 
merce, nor  is  i t  used by  ressels i n  commerce. 
1 .  Tliat  a t  lon- title pr ior  to  thc fill niadc hy thc plaintiff i t  was 

iinpossible f o r  a n y  boat to  navigate  o w r  the locus  it1 q u o  ~ ~ l i i c l i  was 
rorerecl by n ~ a r s h  graq-. At high tide it  n a s  possible to  push or  pole a flat 
bottom boat through t h e  a i a r ~ h  g r a v  but  t h a t  i t  wrrs not  n a ~ i g a b l e  to  
power boats or sca recwls, nor  was it  u:ed as  a channel of rorlimerce. T h a t  
thr,re a r e  no navigable sloughs or  gut. xhicl i  enter  into the locus in pro .  
"'11. T h a t  the  loccrs i ~ l  q u o  wa.; a Imrtion of the property which n-as 

iilrolred i n  the pa.? of X r s o r i  T ) c ~ ~ c l o ; ~ t ~ ~ c r z t  C'ontptrtly I.. Prri  r r l f J l p  reported 
i n  2 3 5  S. C. Repolt;, page G'9. Tl iat  the decision ill tha t  case inrolved 
tlw locus  i11  q u o  a i d  additional property to the  West of the lo( u s  i n  quo.  
T h a t  since the tieci.ion i n  tha t  case the  sortli Carolili,l Legislature passed 
Chapte r  966 of the Session L a w  of 1952 v h i c h  lvas a n  Act to Validate  
anll Confirm Titles to M a r ~ h  and Sn a m p  Lands herc3tofore conwyed by 
the S ta te  of N o r t h  Carol ina and  tlie S t a t e  Board  of Educat ion . . . 
T h a t  this - l e t  was ratified and i n  effect as of 23 Alpri l ,  1953, pr ior  to the 
purchaw by the plaintiff of the lo( us  i t ,  quo.  T h a t  the  ~ddi t io i la l  facts  pre- 
qci~tecl i n  the present case as heretofore recited together wi th  t h e  passage 
by  the Legislature of the  T alidatiiig act prel  ent  the plaintiff B. J .  Parrncle  
f rom being estopped by his  conduct o r  by the fo rmcr  judgment to  pl,oee- 
c ~ i t e  thiq ca-e. N o r  is tlie former dcciqion rrs  j u d i ( ~ 1 f t 7  as to this hearing." 

"1. T h a t  the lo( 11s it! qiro is a par t  of a c~oiitinuons area in  escc+s of 
2,000 acre, of niarqh land. 

''2. "rliat no pnr t  of tllc loccr~ i~r  / juo  i-  or naq  c o ~ ~ r c t l  at a n y  qtatc of 
thc tide hy wate r i  7ihicli arc1 rial igablc ill fact.  

"3. T h a t  the plaintiff n. <J. P a r m r l e  i. neither e-topped by tht. fornlcr 
j ~ t l g m c n t  i n  D e c ~ l o p m e ~ t  ( ' o r t ~ p c r , ~ ! ~  1%.  P r i ~ n r ~ l e  no1 by hi, conduct to  
pro.ccnte t l i i ~  case. 

''4. T h a t  by  ~ i r t u c  of the deed* froni tile S ta t?  of N o r t h  Carolina. tlie 
S t a t e  Board of E d ~ c a t i o n  of N o r t h  Carolina and Clia ~ t e r  966 of the  1053 
Ee.bion L a u s  of S o r t h  Carol ina,  the plaintiff is v ~ s t l d  nit11 a good and 
marketable tit le to the Ioruc in 1,uo and can conrcy thc w m e  to the defencl- 
a n t  herein." 
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From judgment entered directing that the defendant accept the plain- 
tiff's tender of deed and comply v i t h  the terms of the contract, the defend- 
ant  appealed, assigning errors. 

l logzte  d H o g u e  for p l a i n t i f ,  oppellec. 
Rober t  E. Calder  f o r  de fendan t ,  a2~pel lnnt .  
At torney-General  A f c ~ l u l l a n  and S a m u e l  Behrends,  Jr . ,  -1Ie1,lber of 

S t a f f ,  a m i c i  curiae o n  behalf of t h e  S t a t e  Board of Educa t ion .  

J o ~ r x s o x ,  J. Our study of the record leaves the impression that  the 
judgnlent below should be upheld. We rest decision on the findings of 
fact which bring the conveyances made by the State Board of Education 
to the plaintiff's predecessors in title within the pu rv ie~~ .  of the :t atutes 
authorizing and ralidating sales and conveyances of marsh or n a m p  
lands. I n  this view of the case the question whether the Sneeden grant 
of 1841 is valid becomes moot. 

By statute enacted prior to 1926, now codified as G.S. 146-94, the State 
Board of Education \\-as given sole authority to sell and convey all vacant 
unentered marsh and swamp lands of the State where, as limited by the 
pro~is ions  of G.S. 116-1, the land is not covered by navigable waters and 
the quantity in any one marsh or swamp exceed< 2,000 acres. See Insu~-  
anre Company v. Pamze le ,  214 S . C .  63, pp. 69 and 70, 197 S.E. 714. 
See also Chapter 151, Public Laws of 1941, and Article IX, Sec. 9 
(formerly lo ) ,  Constitution of North Carolina. 
By statute enacted prior to 1026, now codified as G.S. 146-4, it is pro- 

vided that  the words "swamp lands" as used in G.S. 146-94 "shall be 
construed to include all those lands which have been or may now be known 
and called . . . 'marsh' lands, 'pocosin bay,' 'briary bay,' and 'savanna,' >, . . . 

By Chapter 966, Session Lams of 1953, ratified 23, April, 1953, appli- 
cable to the counties of New IIanover, Pender, and Onslo~v, i t  is provided 
in  pertinent par t  t ha t :  "The titles to all marsh lands and all swamp 
lands which have heretofore been con~eyed by . . . the State Board of 
Education of S o r t h  Carolina . . . are hereby validated, ratified and con- 
firmed, and the persons, firms or corporations to whom such marsh lands 
or swamp lands have been conveyed or granted or their wccessors in title 
are hereby declared to have such title thereto as was purported to he con- 
reyed or grnnted by any of the conveyances or grants hereinbefore re- 
ferred to, as fully and as completely as said conveyances or grants pur- 
ported to convey or grant  the same; . . ." 

I t  is manifest that  the deeds made in 192G and 1944 by the State Board 
of Education to the plaintiff's predecessors in title were made in contem- 
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plation that  portions of a single tract of more than 5?,000 acres of marsli 
lands m r e  being conreyed. 

The trial court found that nllen tlie incus in quo  s a s  conreyed by the 
State Board of Education to the plaintiff's predeces:ors in title in 1926 
and in 1044, respectivel~, the land so conveyed TTas "mar;h land and a 
portion of a tract of 1nar.h land in excess of 2,000 acres." The lower 
court alco found that no part  of the locvs  is or mas (.overed at any stage 
of the tide by water* which are navigable in fact. These are the crucial, 
c1cterlnin;~tive findings and conch~sions. The defendant challenges the 
sufficie~ic- of the evidence to support these f inding.  This brings into 
focus thc testimony of the plaintiff and liis witnesses 

The plaintiff testified that  the 70(-us "is a par t  of the marsli land which 
lies behind the banks a t  Wrightsrille Beach and Shell Idand .  There are 
n1,-1n>- illore tlian 2000 acres of marsh land in the area, perhaps 50,000 
acre-. 1 t i i  a complete body of mar.11 land going right up  to Pan~ l i co  
S~1111ld . . ." 

Richard F. Irleier, member of the Board of Aldernen of Wrightsrille 
Beach. testified in pa r t :  "In 1926 I\.Loore's Inlet  W I S  somewhere about 
Co1uml)in Street. . . . qoutli of the pier . . . shown 'on the aerial photo- 
graph) going out into the ocean. . . . The land . . . to the xest  of and 
adjacent to the . . . Dispoial Plvnt  n a s  marsh land. By marsh land 
I mean that  i t  n a s  land with grass growing on it. . . . -It exceptionallp 
high n : ~ t e r  the nliole marsh was covered with appro:tiluately 6 inches of 
11 ater over the marsh. . . . Sunset Lagoon which iq chonn on the exhibit 
was dredged out. . . . Hngh  XacRae & Cornpany dledged it out for tlie 
1)1ii 1'0-e of building lnore land. . . . Tli~.re is no pul~lic terminus or any 
sort of te rn~inns  in Sunset Lagoon. There is no public dock . . . any- 
\ \ l ~ e r e  in that area. ('oliin~ercial 4 r i m p  boat, do 110: go up in that  area 
as t h e -  can't get by tlie lritlge. (See 11ighnay hric ge on aerial photo, 
Exhibit B.) The bridge isn't high enough . . . and they wouldn't have 
watcr enough. . . . the area to tlie nest of Tf7rightsrillr Reach, just before 
yon get to t l i ~  beach, is called Tlarl~or I4and .  . . . [ have never seen a 
boat n n ~ i g a t c  over the area oil the n1ap . . . shown in greeii. ( the land 
i111-olved in the ca-c-sllovn on 13shibit *L witliin the dotted lines) . . . 
a t  a11 times sinc? 1!)26 1111 ilntil the dredging took p h e  in 1953 that  area 
(ri-fcrring to thc loc 11s it1 cl l ro) n as co\cred -with marsh graqs. . . . The 
1:ind . . . was a part of a continl~o~la tract of mars1 land n.11icli ran  in 
C T W ~  tlirection. . . . between the banks and tlie maiidancl." 

The witness Ernest MToolar,l tectified hc haq lived in thc vicinity of 
T\'right.\-ille Reach for thir ty >ears aucl is engaged in the bnsine.q of 
hating-taking fishing partic,< out in the' ocean. H e  said in part  : ". . . 
hloore's Inlet  in . . . 10% va.  some d i~ tancc  back to the qontli from 
v l i e r ~  it i.; pre;entlp located. . . . -11 that  time the land to the north and 
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northwest of Moore's Inlet was a continuous marsh from Stokeley's 
Channel which goes through here to the end of Harbor Island, except for 
two creek3 which ment through the marsh, one closer up here to the north- 
west and the other down toward the east. All the rest n-as marsh. There 
was one creek up close to the end of Harbor Island. I t  was just a creek. 
. . . I t  is not possible to navigate a boat into this marsh land. . . . After 
the inlet moved to the north the sand beat across it and wherever the sand 
beat across the marsh it killed the marsh grass. . . . Marsh grass won't 
grow on sand. . . . Marsh grass won't grow unless it's covered with salt 
water on high tide . . . At an average high tide most of the marsh land 
~rould be covered by water a foot or a foot and a half. . . . The little 
channels n-hich run through the marsh grass are called little guts. They 
are just little drains. I t  is not possible to na~yigate in those guts. . . . I 
don't think it is possible to narigate any kind of a boat oTTer marsh grass 
at  high tide. . . . you could drag a row boat over it. . . . I am familiar 
with the area on Exhibit R shown in green (now in dotted lines) prior to 
its being filled. I t  was not possible to navigate a boat in i t  at  any stage 
of the tide. I t  was marsh grass. . . . theye was no kind of fishing that 
could be done with a small skiff in that area. You couldn't do nothing 
because the grass was out on high tide. I t  mas irnpossible to use that for 
any sort of navigation." 

D. B. George, whose business is fishing in the Wrightsville area, said 
Harbor Island was created by being "pumped up." He  testified in par t :  
"I worked on the dredge that pumped up Harbor Island in . . . 1917. 
. . . Captain Price carried this dredge around through Spring Landing 
Channel (shown on aerial-photo, Exhibit B) which goes in just below 
where the bridge is at Wrightsville. . . . This is the channel sho~rn to 
the north end of Harbor Island which goes around to the Inland Water- 
way. . . . I had occasion to t ry  to get through Spring Landing Channel 
last minter. I was in a boat which drew about two feet of water. The 
tide was about two hours ebb, that is two hours after high tide. . . . X y  
son thought are could get through, so we ment on and got about half v a y  
down the channel and found we couldn't get through. . . . Spring Land- 
ing Channel is not used for commercial boats of any kind. It's not used 
for nothing more than fellows going oystering and clamming. . . . Fish- 
ermen don't use Spring Landing Channel, they use Stokeley's Channel 
going out the Inland Waterway. . . . I t  is possible to get through Spring 
Landing Channel at  high tide with a small boat ~ ~ h i c h  d r a w  tvo feet 
of water." 

Clyde Harrelson testified : ". . . The tide no~mally  rises 31$ feet at 
Trightsville Beach. . . . KO commercial fishing boats fish in the area 
of Sunqet Lagoon. . . . The area (in controversy) is a part of a tract of 
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m a r s h  land which is in  excess of 2,000 acrec: t h a t  r u n :  f r o m  thc beach to 
the niainland." 

T h e  foregoing tectirnony and  other evidence of like ulport supports the 
crucial findings of fact  of the coul.t belon t o  the effect (1) tllat the lalld 
i n  quc>tion n h e n  conveyed by the  S t a t e  Board  of E d u c a t i o ~ l  n7as p a r t  of 
a t ract  of nlarsh land in excess of 2,000 acres and ( 2 )  t h a t  n o  p a r t  of t h e  
locirs i- o r  n as c o ~  crcd by  n aters \I llich a re  navigable i n  fact .  

11Titli us the ebb and flow of the  tide is not tlie criter [on f o r  determining 
~lavigaliili ty. T h e  more practical test is nhe ther ,  i n  its o rd inary  state. 
a lrody of water  has  capacity and  s u i t a l d i t y  f o r  th: usual  ljurpose of 
iiarigniioii  \)y ve*sels or boats such as a r e  employed i n  the ordinary course 
of n-arer coinmeree, trade. and travel. See 56 Am. J u r . ,  K a t e r s ,  See. 
1 7 0 ;  I t ~ s r r ~ n j l c r  Co. v .  Pal rrrelc, s,/prcc (314 X.C. 6 3 ) .  Briefly stated, the 
rule u i th  11;. "is tha t  all  n-ater courses a r e  regarded navigable in l a n  t h a t  
a rc  n,r\-igable ill fsct." 1 ) r r~f~ lopn~cr i l  Co. 1..  Purwc4f7, suprcc (233 S . C .  
6s:)). 

I t  i- noted t h a t  the record here presents no qlle .tion a. to  collflict 
betn-een r ipar ian  and navigation right,. 
,\i to th:. c ldendant7s plea of estoppel, i t  is enough to say  tha t  new facts  

alleged in the p l e a d i n p  and  dewloped a t  the t r i a l  re lat ing to  the locirs 7 7 1  

yzio. .linv ing tha t  the instant  case rclates to  only a s nal l  portion of the 
land inr o l x d  i n  tlic former case, 1 ) e d o l ~ t n c  n t  Co. T .  f lui*rncle,  supra  (233 
N.C. 6 f 9 ) ,  and  tha t  t h e  l and  was plirchased by the plaintifi  a f te r  the 
I'a.sage of the -\ct, Chapte r  966, Session Lairs of 1 R : d ,  1 alidnting titlcs 
to m a r s h  land,  plevent the plaintiff i n  thiq action f l o m  hcing :.stopped 
f rom a-serting and  pror ing  marketable  tit lc to the locws in quo. 

T h e  judgment bclon will be upheld. 
A i f f i r ~ ~ ~ e d .  

The owner of n reputable dog is not aiis\verable in ciam:~ges for its e n t r ~  
upon the lands of xnotlier upon its own rolition : ~ n d e r  circnmstances 
n~nonnting to  a n  111111ro~ofed trespass. bllt a (log owner nixy be held liable 
if it is shown that tlie dog n-as not reputnhle hut posst>ssecl n proljensity to 
conilllit the depredalioi~ c.onll~lni~~ril of. :md that the owner k11en-. or v-as 
chnrgeable wit11 l;:io\~li~tlgf~, of s n c l ~  propensit!-. 

2. Same- 
The owner or lrecper of n doc for tlie purpose oj' sport. rrlio, in the 

tllwnce of pernlission to Il~int preJ iously obtained, in-entionally sends his 
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dog on the land of another or releases the dog with knowledge, actual or 
constructive, that it will likely go on the lands of another in pursuit of 
c.lme, is liable for trespass, even tlioi~gh he hilnself does not go upon tlie 
lands. 

3. Same- 
Cr-itlence tellding to show that the owner of dogs, without perniission to 

hmit l~reriously obtained, on numerous occasions intentionally and for the 
pnrpnse of sport sent his pack of dogs, or released them, knowing that the 
clog. mere like17 to go on, over mid ncroqs the lands of plaintiff in pursuit 
o i  foxes, whereby l~laintiff sustained substantial damage to his fences and 
orlirr property, is 11eZd sufficient to carry the case to the jury on tlie theory 
of rrespaqs. The applicabilit~ of G S. 67-2, G.S. 113-104, not presented on 
the theory of trial. 

4. Appeal and Error 5 S-- 

.in appeal of necessity follo\rs the theory of the trial. 

APPEAL by plaintiff from Patton, Special Judge, a t  1 February, 1954, 
Ciri l  Term of GUILFORD, Greensboro Division. 

Civil action to recover damages for alleged trespasses committed by 
foxhounds while i n  the heat of chase. 
'I lie plaintiff's evidence may be summarized as follows : He and the 

defendant own adjoining farms in Guilford County. During most of the 
three-year period before the commencement of the action, the defendant 
kept a l,ack of from seven to ten foxhounds, and with them a t  frequent 
intervals during the hunting seasons chased foxes onto and across the 
plaintiff's lands without his permission and in disregard of his protests. 

The plaintiff's fa rm contains about 340 acres, on which he cultivated 
tobacco, corn, wheat, and other crops. ITe also maintained a herd of 
about 70 beef cattle. These were kept in a barbed-wire enclosed pasture 
of about 125 acres, with partition fences within the over-all enclosure 
nlakiug ,.mailer pastures, for purposes of rotation grazing, ranging from 
6 tc 40 acres. 

The lllaintiff's fa rm lies between two creeks. On the occasions of the 
hmnr- T I J P  tlefendant did not go in person upon the lands of the plaintiff. 
The  fox^ were found along one or the other of the creeks next to the 
farm. .\fter being jumped they usually ran  from creek to creek across 
the l~laintiff's farm, through his croplands, and in the course of some of 
the ?ha-es damage x7as done by the dogs to growing crops. Also, the foxes, 
75-hen tiring and in close pursuit by the dogs, often would run  in and 
through herds of cattle in an effort to elude the hounds, thus causing the 
cattle to stampede and frequently to breali down barbed-wire pasture 
fenceq. and by reason of which the cattle were frightened, wounded, and 
molested in their feeding habits and impeded in their normal growth. The 
plaintiff in describing one of the hunts he obserred said the cattle, some 
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60 head, were huddled u p  against one of the fences and the dogs were just 
"dodging in  and among the cattle . . .-stayed in  the herd about five 
minutes," and caused the cattle to stampede against the fence. The plain- 
tiff further testified he knew the sound of the defendant's "pack of hounds 
when they were in full cry" and that  as niany as fifteen or twenty times on 
the mornings after hearing them chase foxes across his premises, he found 
his cattle stampeded and injured and his partition fences damaged and 
torn down. As he put i t :  "In the last year or so we have completely 
abandoned the partition fences. They were torn down faster than Tve 
could fix them u p  by these hounds chasing fox and stampeding my  cattle. 
. . . I t  cost me about $150 a year to repair my  fences damaged 1 2 ~  these 
cattle stampeding for the years 1950, 1991, and 1952." (Cross-esamina- 
tion) : ". . . I identified the dogs by the tags. M r .  Gray's name mas 
stamped on the tags. I stopped the dogs about 25 tim?s and counted them, 
oyer this three-year period. . . ." 

The plaintiff's son testified: "I estimate I ~ e n t  with m y  father to the 
cattle iasture, in relation to the fox hunt, 25 times to see what mi; dis- 
turbing them. I have seen the dogs run  across the pasture through the 
cattle many times. I would catch them to see whost tags were on them, 
and all the time they were X r .  Gray's. . . . We have seen c o w  in the 
morning after the hunt-they had been cut sometimes . . ." 

The evidence also discloses that  when the plaintiff protested to the 
defendant when one hunt was in progress, the defendant replied : "I don't 
want to hear you say tha t  any more. They (the dog:;) are not damaging 
J-our cattle. I f  they kill one of them, I'll pay you f o a  it." 

A t  the close of the plaintiff's evidence the defendant moved for jnrlg- 
nwnt as of nonsuit. The motion was allowed. 

From judgment in accordance with the foregoing ruling, the plaintiff 
appealed. 

H o z u e ~ t o n  (e. H o w e r t o n  f o r  p l a i n t i f ,  appel lant .  
I I i n e s  4E B o r e n ,  J o r d a n  & W r i g h t ,  and  Charles  E. 37ichols f o ~  t7efencl- 

a n t ,  n p p e l l e ~ .  

JOHXSON, J .  Tl'e are not dealing here with a trespass committed hy a 
dog of it.; ojm rolition while roaming abroad. 

I t  may be conceded as a well-establishtd principle of law that TT-here a 
dog roams abroad on another's land of its own accord and does damage or 
inilicts in jury  to perclons, animals, or property there can be no recovery 
thwefor in  the abeence of special statutory enactment, unless it be shown 
that  (1) the dog IT-as possessed of a to commit the depredation 
complained of and (2)  the owner knew, or nTas cha~geable  with knoml- 
edge, of such propensity. Rtickle v. Hol?nes, 2 I<. R. (Eng. )  1%. 54 
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-1.L.R. S9. See also : S. v. ICrnith, 156 N.C. 628, 72 S.E. 321 ; Banks v. 
~ ~ a . c w e l l ,  205 N.C. 233, 171 S.E. 70. 

This principle of law is grounded upon a recognition that  by natural 
instinct and habit an  ordinary dog of most breeds is inclined to roan1 
around and stray at  times from its immediate habitat without causing 
injury or doing damage to persons or property. And in deference to this 
natural instinct of dogs the processes of the early common law eschewed 
the idea of requiring that they be kept shut up, and instead promulgated 
the foregoing rule which allows a reputable dog a modicum of liberty to 
follon- his roaming instincts nithout imposing liability on its master. 
-4nd GO. since early times the lam has been and still is that the owner of 
a rel~utable dog is not answerable in damages for its entry upon the lands 
of another upon its own volition under circumstances amounting to an 
unpro~oked trespass. Buckle v. Holmes, supra; Mason v. Keeling, 1 Ld. 
Raym. GOB, 91 Eng. Reprint. 1305 ; Brown v. Giles, 1 Car. Bs. P. 118, 171 
Eng. Reprint, 1127; Buck v. Xoore, 35 Hun. (N.Y.)  338 ; State v. Dono- 
hue, 49 N.J.L. 548, 10 A. 150, GO Am. Rep. 652; 2 Am. Jur. ,  Animals, 
Sec. 105 ; Annotation : 107 X.L.R. 1323. 

However, the rule is different where a dog owner or keeper for the 
purpose of sport intentionally sends a dog on the lands of another or 
releaces a dog or pack of dogs with knowledge, actual or constructive, that 
i t  or they likely will go on the lands of another or others in pursuit of 
game. I n  such cases the true rule would seem to be that  the owner or 
keeper, in the absence of permission to hunt previously obtained, is liable 
for trespass, and this is so although the master does not himself go upon 
the lands, but instead sends or so allows his dog or dogs to go thereon in 
pursuit of game. 

The gist of the leading English decisions on the subject, with footnote 
citations of the decided cases, may be found in Halsbury's Laws of Eng- 
land (1911), Vol. 1, page 395, where i t  is said:  "The owner of a dog is 
not ansv-erable in  trespass for its unauthorized entry into the land of 
another, often described as an  unprovoked trespass. . . . But  if a man 
wilfully send a dog on another man's land in ~ u r s u i t  of game he is liable 
in treqjass, although he did not himself go on the land . . . So also if he 
allo1~- a dog to roam at  large, knowing i t  to be addicted to destroying game 
. . ." .\nd, further, we find this, with supporting note citations of cases, 
in Halqbury's, Vol. 15, page 296 : ". . . or, again, if a person while hunt- 
ing enters on the land of another without his consent, he commits an act 
of trespa-s . . . Further, the  entry need not be personal in order t o  be 
actionable. A man who himself does not enter, but invites or authorizes 
others t o  do so, is liable to an action for trespass . . . S O ,  too, . . . the 
sendinq of n dog on to such land i n  pzhrsuit o f  game . . ." (Italics added.) 
See Pnul v. iYummerhayes, 4 Q. P,. (Eng.) 9 ;  Beclczuifh .t'. Shordike, 4 
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Bun. 2092, 98 Eag.  Reprint, 91 ; Bnker v. IIoward Coun fy  Hu~t, 171 11~1. 
159, 158 A. 223, 107 A.L.R. 1312 ; Annotation : 107 A.L.R. 1323 : h n o -  
tation : 21 Ann. Cas. 915. See also 2 Am. Jur. ,  h i n ~ a l s ,  See. 105. p. 770. 

We ha re  not overlooked the following statement to nhich  our attention 
has been directed in 24 d m .  Jur., p. 3 7 7 :  "The trespass of a hunter in 
pursuit of game on another's premises may be made a crime, b 7 c t  if has 
been held that  such o fense  is not committed by  the .;ending of a dog on 
t h e  premises in search or pursziif of gamtl." (Italics added.) *In esami- 
nation of the two cases on which this test-statement is based discloses that  
i n  each instance the court mas dealing with a criminal prosecution for 
alleged violation of a statute making it unla~vful  to hunt on the lands 
of another person. This latter portion of the text-statement, ". . . but 
i t  has been held that  such offense is not committed by the sending of a dog 
on the premises in search or pursuit of game," is b ~ s e d  solely 111-1011 the 
decision in Pratt  v. illartin (1911), 2 K .  B. (Eng.)  93, 21 Ann. Ca.. 914, 
whcrein the statute a t  hand made it a criminal 0fl'en.e for anF p e r ~ o n  to 
commit a trespass by "entering or being 11pon" any land in search or pur- 
suit of game. There. the fact3 nere  that  the appelhnt  hunter ~ i ~ a s  l av -  
fully oil the lands of one Babb for the purpose of sho2ting game. -1ppel- 
lant  with gun and dog came to a brook nhich d i ~ i d e d  Babb's land iron1 
that  of another. H e  waved the dog across the brook into a spinne~--a 
thicket-where the dog "put up  a pheasant" xhich  the appellant h o t  
and killed, the bird dropping into the epinncy. T1-e dog r e t r i e~ed  the 
bird and carried it across the brook to the appellant. There ma; no evi- 
dence he was ever off the land of Babb. The loner court convicted. On 
appeal, the judgment below n-as reversed upon the theory that  the i)ru~-i-  
sicbn~ of the statute, as a criminal enactment, did not expressly c o ~  er the 
act of sending a dog on another person's land. The (:a-c decides nothing 
as bearing upon the question of civil trespass in respect to such conduct. 
I t  is manifest that  the decision in Prat t  I ) .  i l l a ~ t i n  is not a t  variance ~ i t h  
thc well-established rule that  one v h o  intentionall-y sends his clog on 
another person's land in pursuit of game may be held civilly liable there- 
for on the theory of trespass. 

This view is in accord with the decision of the English Court in Pccul V .  

Sli~n7nerha?les, supra ( 4  Q. B. 9 ) )  in construing the proviso in Section 35 
of the English Game Llct  of 1331 ( I  and 2 TIr~n. 4 ,  c. 32;  Hal.lniry's 
Statutes of England, 1929, Tol. 9, p. 1079). Thc Act makes certain tres- 
passes in pursuit of game crinlinal off~nses, nhereas the provico excepts 
fox hunting from the provisions of the k t  in these words: ". . . that  the 
aforesaid provisions against trespassers and persons found on anp land 
shall not extend to any person hunting or coursing upon any lands with 
hounds or greyhounds, and being in fresh pursuit of any deer, hare. or fox 
already started upon any other land, . . ." I n  Paul %. S~rinmerhayes the 
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appellants, who had been following a pack of foxhounds in the heat of 
chase, -ought to justify entry on the lands of another by virtue of the 
foregoing proviso contained in the Game Act of 1531. Honever, it was 
held that the proviso was intended only to prevent the penal provisions of 
the Act from being applied against fox hunters, thus leaving the law of 
civil trespass unaffected by the Act. Said Lord Coleridge, C. J.-great 
nephen- of Coleridge the poet-in delivering his opinion : "There is noth- 
ing, . . . i n  the Act to alter the common law with regard to trespass so 
f a r  as concerns foxhunting." And Xeller, J., by way of concurrence had 

i( this to say:  I n  any case the exception in  favour of foxhunting in the 
35th Section could only apply to the special provisions of the Act for the 
protection of game, and could not affect the question whether a trespass 
could he justified at comnlon law in the course of hunting a fox, . . ." 

I n  recognition that  the law of trespass as fixed by the principles of the 
comn~on l a v  afford+ no immunity to fox hunting as a sport, i t  has become 
the established custom in England for the master of the hunt to raise 
fund.. by subscription of the members of the hunt, with which to pay 
farmers for damage done their poultry, fences, crops, etc., by the hunt. 
These iunds are known as "Poultry," "Damage," and "Wire" Funds. 
See Brock, The A.B.C. of Fox-Hunting (American edition by Scribner's, 
1936), p. 17. 

To the established rule which holds one liable for trespass for sending 
hia dog on another's land in pursuit of game we are advertent to this 
statement apparently contra appcariug in Ingham, The Law of Animals 
(1900), Sec. 41, p. 1 2 1 :  "A person may justify trespass in following a 
fox with hounds over the grounds of another if he does no more than is 
necessary to kill the fox." This test-statement is based solely on the 
decision in Gundry 11. Pe l t l~am,  1 T. R. 834, 99 Eng. Reprint 1125. That  
case n-as an  action for trespass for entering the plaintiff's closes with 
hor2e- and dogs and following a fox ~ v i t h  hounds. I t  was decided by a 
three-member court composed of Lord ilIalzsfield, C. J., Willes and Bztlic~r, 
J J .  The case was disposed of by this terse statement of Xansfield, C. J . :  
"By all the cases as f a r  back as in the reign of Henry  8th, i t  is settled 
that a man may fo l lo~r  a f o s  into the grounds of another." Honever, 
Bvller, J., concurring, had this to say:  "The question on this record is. 
whether the defendant be justified in following the fox a t  all over another 
man's grounds. The demurrer admits that  which is averred in the plea, 
namely. that  this n-as the only means of killing the fox. This case does 
not determine that  a person may unnecessarily trample down another 
person's hedges, or maliciously ride over his grounds: if he do more than 
is absolutely necessary ( to kill the fox), he cannot justify i t ;  . . ." Thus 
the decision in Gundry v. Feltham was confined to narrow limits a t  the 
time of its rendition. I t  has been much criticized and has been treated 11y 
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the English courts as virtually unauthoritative since ,he notable deciiion 
in P a u l  v. 8un~inerhayes, supra (4 Q. 13. 9 ) ,  decided in 1578. I11 the 
latter case, as we hare  seen, the appellants had been engaged in hunting 
with a pack of fo-ihounds. They sought to justify entry on the lands of 
another while in pursuit of a fox. They urged as authority in justifica- 
tion of their asserted right of entry (1 )  the proviso contained in Section 
35 of the English Game ,4ct of 1"l ( 1  and 2 TVm. 4, c. 32) which. as we 
have previously pointed out, was held inapplicable, and (2) the decision 
in Gundry v. Pelthain, supl3a, decided in 1786. I n  holding that  the dcci- 
sion in Gundry v. Feltham does not justify trespass in hunting on the 
lands of another with a pack of foxhounds, Lord Coleridge, C. J., *aid 
in par t  

"I t  mas suggested tha t  there is authority that  foxhunting in the popu- 
lar, well understood, sense of the term, that  is, as a sport, can he carried 
on over the land of a person without his consent and ~ g a i n s t  his n-ill. and 
the case of Gundry v. Felfhanz was cited as authority f'or that  proposition. 
I am of opinion that  no such right as that claimed esists. The sport of 
foxhunting must be caryied on in subordination to thl? ordinary rights of 
property. Questions such as the present fortunately do not often arise, 
because those who pursue the sport of foxhunting dcl so in a reasonable 
spirit, and only go upon the lands of thoqe whose consent is espressl,~, or  
may  be assumed to be tacitly, giren. There is no pi-inciple of law that  
justifies trespassing over the lands of others for the purpose of foshunting. 
The case of Gundry E .  Peltham is distinguishable from the present race, 
and can be supported, if i t  is to be supported a t  all, only on the grounds 
suggested by Lord E7lenborounh in the case of Lord Esserc v. C a p e l ,  to 
TT-hich nTe hare  been referred. The demurrer admitted that  n-hat was 
clone was the only means for d~s t roy ing  the fox, and Buller, J., ex1,ressly 
puts his decision on that  ground. The case lvas brought under the con- 
sideration of Lord Ellenborough in Lord ESSPT 7%. Capel, and he n as dis- 
tinctly of opinion that,  here any other object was involved than that of 
thi. destruction of a noxious animal, an entry on the land of another, 
against his will, could not be justified. I n  the case of T,ord Essex r .  C(cpe1 
i t  had been pleaded that  the means ad0ptt.d were the cnly means. a i d  also 
t h ; ~ t  they were the ordinary and proper means of destroying the fox. But  
thr  evidence clearly shm-ed that  in the case of foxhnnting, as ordinarily 
pmsued, the object of destroying the animal is only collateral. The inter- 
est and excitement of the chase is the main obiect. Lord Ellenborouqk, 
t h m  whom there could be no higher authority on such a point. a-a? of 
oninion that  mhere this was the case. and where the real obiect n-a; not 
the mere destruction of a noxious animal, a trespass could not be justified. 
I f  persons pursue the fox for the purpose of sport or diversion, the7 must 
do so subject to the ordinary rights of property. I t  w x ~ l d  seem that  there 
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may be some doubt as to the validity of the justification even where the 
only object is the destruction of a noxious animal. The idea that  there 
was such a right as that  of pursuing a fox on another's land appears to 
have been based on a mere dictum of Brook, J., in the Year Book, 12 Hen. 
8, p. 10. This dictum was not necessary for the decision of the case, for  
there the chasing of a fox was not i n  question, and the case went off on an 
entirely different point. I t  may well be doubted in m y  opinion whether, 
even if the case were one in which the destruction of a fox as a noxious 
animal n-as the sole object, there would be any justification. That  ques- 
tion, hon-ever, does not, I think, arise here. I t  is enough to say tha t  the 
case of Gundry v. B1e7tham, and the dictum of Brook, J., in  the Year 
Book, 12  Hen. 8, p. 10, do not a t  all conflict with the opinion expressed 
by L o ~ d  Ellenborough in Lord Esse.7: v. Capel, which appears to me to be 
the true view of the lam, viz., that  a person has no right, i n  the pursuit 
of a fox as a sport, to come upon the land of another against his will. 
Fo r  thebe reasons our judgment must be for the respondent." 

I t  may be conceded that  since Samson, according t o  the folk tale of 
Biblical lore, tied the firebrands to the tails of 300 foxes and sent them 
into the grain fields of the Philistines (Judges 15  :4, 5 )  the fox has been 
looked upon by many persons as a noxious animal, to be exterminated. 
Kerertheless, to countless thousands of devotees of the chase the death of 
a fox, unless it be in front of hounds, is regarded as a social crime. We 
embrace the view of Lords Ellenhorougl~~ and Coleridge, as stated by the 
latter in Paul v. Sz~nlmerha?yes, supra, that  fox hunting as ordinarily 
pursued-certainly as shown by the record in  this case-is pure sport to 
be followed in subordination to establi>hed property rights and subject to 
the principles governing the law of trespass. See also Baker v. Ho.ward 
County Hunt, supm; 24 Am. Jur. ,  Game and Game Laws, Sec. 8 ; 52 Am. 
Jur. ,  Trespass, Sec. 12, p. 545. 

I n  the case a t  hand the evidence is ~u f i c i en t  to justify the inference 
that the defendant, without permission of the plaintiff, on numerous oeca- 
sions intentionally and for the purpose of sport sent his pack of dogs, or 
released them knowing they likely would go, on, over, and across the lands 
of the plaintiff in pursuit of foxes, whereby the plaintiff sustained sub- 
stantial damage to his fences and other property. Without further elabo- 
ration i t  is enough to say that  the evidence when tested by the applicable 
principles of law is sufficient to carry the case to the jury on the theor1 
of trespass. The record discloses that  the case was cast by the pleadings 
and de~eloped by the evidence on that  theory. The  rule is that  an  appeal 
of necessity follows the theory of the trial. Lyda v. Marion, 239 N.C. 265, 
70 S.E. 2d 726; Parrish v. Bryant, 237 X.C. 256, 74 S.E. 2d 726. Hence 
i t  is not necessary to treat of the statutes, G.S. 67-2 and 113-104, referred 
to in the briefs and discussed on the argument. 
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R.ixn~s 2). Con-slnr-CTIOK Co. 

T h e  judgrnent below is  

Reversed. 

CHARLES RAT HARRIS, A Mnon,  m HIS Scx r  FRIESD, XRS. LULA JOSES, 
v. TT'HITE COSSTRUCTION COJIPBNT AND BERNICE S. NELSOS. 

(Filed 9 July, 1954.) 
1. Highways 5 4a- 

Plaintiff's on11 eridence disclosed that  lie saw barricades and signs 
warning motorists that the h i g h ~ a y  n.as iinder construction, and that the 
excavation of a three-foot strip of highway along one side mas plainly 
visible. Thc remnininq portion of the hard surface was sufficiently \\-ide 
for two vehicles to meet and p a s .  Held: The evidence is insnfiicient to 
snpport the inference that the contractor's assertec negligence in failing 
to post a watclirnnn along the excavation and in failing to exerclse due 
care in pro\ idinq adequate siqns, signals and ~varnings along the approach 
of the conqtruction project, was a contributing cause of plaintiff's collision 
with another vehicle traveling in the opposite direction. 

2. Automobiles 85 13, 1811 (2)- 
Evidence tendin? to show that a trnck engaged in hauling asplmlt n a s  

traveling along a one-hundred-foot strip where the 11 ghway had been exca- 
vated on one side for a width of three feet, leaving about 19 feet of hard 
surfare for two-way traffic, that  the trnclr was being driven GO to GTi miles 
per hour. that the clr~ver ran partly off on the shoulder of the road on his 
right, and in attrxupting to get back on the high\va~,  Lost control and struck 
plaintiff's car, which n a s  travelinq in tlie opposite direction, on plaintiff's 
right of tlle center of the hiqliway, IS 11?1(7 sufficient to be submitted to the 
jury on the issue of the trnck driver's actionable negligence. 

3. Automobiles 24 $6 c- 
1~:vitlenre that the defendant driver. who owned his own trucli. was 

ol~erntinq it  i11 highnay co~~strnc.tioi~ TT-orl; in company with trnclis o~vned 
by the road contractor, that the contractor rcserred the right to terlniiiate 
defendant driver's services a t  any time they were ur~sat isfactor~,  and that  
the contractor's foreman was np xiid do~vn the construction project a t  all 
tiuies during working hours directing tlle work of 111 of the d r i ~ e r s  and 
other IT-orliers, i s  7 ~ e l d  sufficient to be submitted to the jury on the question 
of whether defendant drivel Ivns an einploree of the road contractor and 
not an indepentlent contractor 

4. 31nster and Servant 3 .%a- 
The right to control the w ~ r l i m a n  ~ ~ - i t h  respect to the manner and i~ietliod 

of doing the work, regardless of TI-hether such rig1 t is exercised or not, 
as distinguished from the mere right to require certain results, is u\nxlly 
determinative of whether the relationship between tlie parties is that of 
emplo~er  and employee, or independent rontractor. 
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5.  Trial S.§ 31b, 31f- 

An erroneous view of the law or an incorrect application thereof in the 
court's charge to the jury must be held for prejudicial error, even though 
given in stating the contentions of the parties. 

6 .  Appeal and Error § Cic (6)-  
A nlisstatement of a contention need not be brought to the trial court's 

attention when such nlisstatement presents an erroneous view of the law 
or an incorrect application of it. 

- ~ P P E . I L  by defendant from Frlzzc l le ,  J., and a jury, a t  26 October, 
1953, Term of PITT. 

Civil action in  tort involving an automobile-truck collision on S. C. 
H i g h r a y  No. 43 about four miles west of Greenville. 

The paved portion of ITigh~vay S o .  43 west of Greenville a t  and near 
where the collision occurred was in process of being widened from 16 to 
22 feet by the addition of a strip of new parenlent 3 feet wide on each 
side. The construction work was being done by the corporate defendant 
imder contract x i t h  the State H i g h w y  and Public T o r k s  Commission. 
The widening job had been completed where the collision occurred, but a 
strip on the north side some 100 feet or more long had proved defectire 
and had been excavated to a depth of about 18 inches preparatory to being 
repaved. -1 barricade had been placed across the north side of the high- 
m y  about 20 feet east of the escaration. The barricade was a half- 
s a ~ h o r s e  device with one end of the bar elevated by uprights about 3 feet 
high; the other end rested on the ground. The barricade was 6 or 3 feet 
long. I t  n.as so placed on the highway that  its upright end protruded 
from the north side of the road ol-er about 2 feet of the old paving. with 
the bar extending across the n e v  %foot str ip of paving and resting on the 
north shoulder of the road. AIl>out 350 feet east of the barricade there 
x t s  a large sign side of the road reading: "CONSTRUCTIOK AHEAD." And 
50 feet east of that sign n-as another one on which was printed "SLOW." 
-1lso. about 2 miles east of these s ~ g n s  Jras a third one which read : "DAN- 
GER-ROAD CSDER COSSTRUCTIOS," the name of the corporate de- 
fendant underneath the sign. 311 the signs were of standard size and 
lettering as prescribed by the State I-Zighway and Public F o r k s  Commis- 
sion. 

The collision occurred a few minutes after twelve o'clock noon, 31 July,  
1951. The plaintiff was driving a Clhevrolet sedan, the defendant Bernice 
S. Selaon a dump truck. The t ~ o  vehicles, traveling in opposite direc- 
tions, vere  m e ~ t i n g  near n-here the strip of new paring had been dug up 
on the north ride of the road preparatory to repaving. The plaintiff was 
traveling west; the defendant Selson was going east. Betn~een them mas 
an  o p n ,  straight stretch of road about 700 feet long, side of which was 
the escaration prcriously described. 
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The plaintiff offered eJ idence tending to show he oherved the oncom- 
ing truck of the defendant Nelson at a diqtance of ahout 600 feet; that  
plaintiff drove on a t  a speed of :20 or 35 ~ni les  per hour, obqerved the 
savhorse-barricade 300 feet before he reaclicd it, pa;sed the barricade, 
and continued on along his right side of the center of the highmay; that  
the oncoming truck of Nelson was being operated a t  the excessive speed 
of from 60 to 65 milcs per hour ;  that  before the two vehicles met the 
tnwk left the paJ cd portion of the liigli~ray on its right and ran  for a 
short di,-tmce partly on the dir t  slionlJer; that  Nelson "snatched i t  back" 
011 the pavement and i11 doing so lost, or failed to regain, control of the 
trucek and permitted i t  to cross the center of the h i g h w ~ y  and collide with 
the plaintiff's sedan, the left front  of the truck striking the left side of 
the plaintiff's car near the front  door and stripping i t  do~vnward from 
there. Alccording to the plaintiff's evidence, he had iraveled a distance 
of 1 7 8  feet west of the sawhorse-barricade when the collision occurred. 
TIis car came to rest in the excavation side of the pavement. I n  the 
in111act the plaintiff sustained permanent injuries of a serious nature, 
including the loss of an  arm. 

Kelson was working for the corporate defendant. H e  was hauling 
molten asphalt from the corporate defendant's mixing plant east of the 
point of collision to where the asphalt was being poured west of the point 
of c~olli~ion. Nelson had just delivered a load wher? the pouring was 
under way, and a t  the time of the colliqion mas returning, with empty 
truc-k, to the mixing plant for another load of asphalt. Under his hiring 
arrangenlent with the corporate defendant, he was using his own truck 
and was being paid a stated price per ton €or hauling. He was operating 
his truck along with and among a fleet of trucks owncd by the corporate 
tlefenclant and operated by its own drivers. Nelson, ike the rest of the 
d r i ~ e r s  operating between the mixing plant and the raving ~ r o j e c t ,  was 

a ticket by the mixing plant foreman showing the time each load 
of molten asphalt was delivered in the truck, and he was required to 
deljver i t  a t  the paving project within a fixed period of time, otherwise 
the asphalt would be too cold for use. The  corporate defendant reserved 
the right "to fire" Nelson and terminate his services :my time they were 
unsatisfactory. Nelson, like the other drivers, receiied direction from 
the corporate defendant as to the manner of loading and as to where and 
how to unload the asphalt. A foreman of the corpol-ate defendant was 
u p  and down the construction project all the time during working hours 
tlirccting the work of Nelson and the other drivers an3  workers. As the 
witness Satterthwaite put i t :  ". . . Mr. Ross was the superintendent . . . 
:rnd he directed the work. H e  directed the laying of the asphalt; . . ." 

The plaintiff's cause of action as declared on in thcb complaint and as 
sought to be developed by the evidence rests on the theory that  his injuries 
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resulted from either or both of two proximate causes, namely: (1)  the 
independent negligence of the corporate defendant in failing to post a 
11-atchman a t  the excavation and in failing to exercise due care in pro- 
viding signs, signals, and warnings a t  the approaches to and along the 
course of the construction project, a d  (2 )  I\Telson's negligent operation 
of the dump truck, imputed to the corporate defendant under the prin- 
ciple of respo,ndeat super ior .  

Both defendants denied all allegations of negligence and further 
alleged that  in any event the negligence, if any, of Selson was not im- 
putable to the corporate defendant for the reason that  he was an inde- 
pendent contractor rather than an employee of the corporate defendant. 
The defendants also set up  and specially pleaded contributory negligence 
of the plaintiff in bar of recoveq-, and in support thereof offered sub- 
stantial evidence tending to s h o ~ r  that  the collision occurred near the - 
sawhorse-barricade as the plaintiff was swinging wide to the left to pass 
around the barricade, and that  the point of collision n-as over on the 
defendant Nelson's right side of the center of the main traveled portion 
of the highwav. - " 

Other eridence pertinent to decision is set out in the opinion. 
The defendants' separate motions for judgment as of nonsuit, first 

made vhen  the plaintiff rested his case and renewed a t  the conclusion of 
all the evidence, were orerruled, after which issues raised by the plead- 
ings were submitted to the jury. The i=sues submitted presented these 
questions : (1) negligence as to each defendant; (2)  whether the relation- 
ship betn-ren the corporate defendant and Nelson TT-as that  of employer 
and employee or independent contractor; (3)  contributory negligence of 
the plaintiff; and (4 )  damages. -411 the issues were answered in favor of 
the plaintiff and he wes awarded damages in the sum of $27,500. 

From judgment entered upoil the verdict, the defendants appealed, 
assigning errors. 

J a m e s  & S p e i g h f  for p la in t i f f ,  appellee.  
A l b i o n  D u n n  and  W h i t e  d A;ycork for de f endan t s ,  apppl lants .  

J o ~ s s o s ,  J. The evidence adduced below is insufficient to support 
the inference of negligence on the part  of the corporate defendant as a 
proximate cause of the plaintiff's injuries based on its failure to post a 
watchman or its failure to provide adequate signs, signals, or ~varnings 
for the protection of the traveling public in the ricinity of the excavation. 
Pres l ey  v. A l l e n ,  234 S . C .  181. 66 S.E. 2d 789; W r e n n  zr. G r a h a m ,  239 
S.C.  462. 80 S.E. 2d 378; 25 -Im. Jur . ,  Highways, Sec. 410 e t  seq. 
Numerous times during the week p r e ~ i o u s  to the collision the plaintiff 
had passed by the construction project. On the morning of the collision 
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he lind driven past the excavation v r c r n l  time.. going to and from Green- 
rille looking for "tobacco I-lands." JIe h e w  the nature of the work being 
dolie on the highnay. The excaration was in plain view. -1s he ap- 
proaclled it, lie said lie \aw the barricade for a distance of 300 feet, and 
according to liis evidence lie had pa.sed 179 feet be,vond the barricade 
nhen the collision occurred. I t  u7az not a one-n-ay drive alonpide the 
C W ~ T  ation. There mts adequate space for two vehiclcs to meet and paqs. 
Tlierc~fore, conceding, without deciding, tllat the corporate defendant may 
have heen negligent in failing to provide adequate sigl als, signs, or warn- 
inc. in the vicinity of tlie exavat ion ,  e\cn co, it is manifest that  such 
ncglijicnce in nomibe contributed to  tlie plaintiff's injuries as a proximate 
c a u v  thereof. On the record aq presentd  there is a total lack of causal 
c2onnection between the collision and the alleged independent negligence 
of the corporate defendant. 

S e \  erthcless, our examination of the record lea\ es the impression the 
r~\-i(lcnce is sllfficient to carry the case to the jurV on the issue of action- 
:~hlc negligence as to the dei'cndant S e k o n  and also a*, against the corpo- 
rat. defendant on the theory of i crpoitdrat super ior .  

Tlic plaintiff's testimony to the effect that  Nelson, while driving 60 
to 65 miles per hour, lost control of the truck and struck the plaintiff's 
cs:ir o~ cr on plaintiff's right side of the center of the main traveled portion 
of the highway suffices to make out a pr ima  facle  case of actionable 
ncjiiiccnce against Nelson. Whereas, the e7 idence hearing on superribion 
and dirc,catio~l of Selqon's no rk  is sufficient to justify the inference that  
the ccnyorate defendant retained control, or right of control, over the 
detail, of the work performed by him. This suffices to make out a prlnla 
fac ie  case for the on the issue of ~ e s p o n d e n t  s ~ p c t  ior under appli- 
cation of the principleq explained and applied in these decisions : I,trssiter 
V .  C l ine ,  222 X.C. 272, 22 S.E. 9d 5 5 s ;  d d e r h o l t  a. C o n d o n ,  IS9  S . C .  
745, 128 S.E. 337. See also 1I;nZ.le a. h x i n g t o n ,  239 N.C. 105, 79 S.E. 
2d 220: IIotlqe a. VcG'zr ire ,  235 N.C. 132. 69 S.E. 2d 227;  H a y e s  v. El071 
Col lege .  9 2 1  X.C. 11, 20 S.E. 2d 137. 

I11 R l l t k l e  c. L e ~ ~ n g l o n ,  su , ) ln ,  Deu in ,  C .  J . ,  spealcing for the Court, 
said, a t  p. 107: ('The usual test for  determining whether the relationship 
between the p r t i e q  is that  of employer and employee or independent con- 
tractor is vhether the employer has the right to control the ~ m r k m a n  \\-ith 
respect to the maniwi~ and method of doing the work as distinguished from 
the mere right to require certain results, aud it is not material as determi- 
native of the relationship n~hether the employer actually exercises the 
right of control." 

l i e  conclude, therefore, that  the defendants' nlotions for judgment as 
of nonsuit were properly denied by Judge Frizzelle. 
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However, me are constrained to the view that  the defendants are en- 
titled to a new tr ial  for errors appearing in the charge. 

The court i n  charging the jury said:  "The plaintiff contends that  the 
defendant Selson was also negligent in those identical particulars, for 
that  it is alleged that  he carelesdy and negligently failed to post a watch- 
man in the immediate r-iciaity vhere the wreck occurred, or to station 
a watchman there, or to erect a light there to 17 a rn  people n.110 had a right 
to travel over and upon the highwag." 

I n  no aspect of the case n-a. the defendant Selson under legal duty 
to po>t a watchman or pro\-ide for the giving of signals or warnings in 
the ricinity of the construction project n-hich was being carried on by 
the corporate defendant, and this i~ so irrespective of whether the rela- 
tion-hip between Nelcon and the corporate defendant lyas that  of em- 
ployer and employee or indepentlent contractor. 

"It is the duty of the trial court to cxplain and apply the law to the 
substantire phases of the eridence adduced (G.S. 1-180), and an  instnlc- 
tion n-hich presents an  erroneouj view of t l ~ e  law or an incorrect applica- 
tion thereof, even though given in stating the contentions of the parties, 
is error, the rule being that n-hile ordinarily the misstatement of a con- 
tention must be brought to the trial court's attention in apt  time, this is 
not necessary vhen  the statement of the contention presents an erroneous 
rien- of the l a v  or an incorrect application of it." Blanton z.. Dairy, 235 
K.C. 352, 3'35, 77 S.E. 2d 9 2 .  See also XcXinney v. High P o i n t ,  239 
K.C. 232, 79 S.E. 2d 730; Bnl.flc,q 7%.  Smith, 239 N.C. 170,79 S.E.  2d 767. 

Since the case goes back for n retrial, n e  refrain from discussing the 
rest of the defendants' exceptions. 

S e w  trial. 

RASDLE POTEETI;: r. SORTH STATE PTROPHTLLITE COMPANY ASD 

ST. PATL MERCURY IR'DEhlNITT CO. 

(Filed 9 July, 1 8 X )  

1. Master and Servant 5 QOc- 

Where an employee, while about his work, suffers an injury in the ordi- 
nary course of en~p!oym~nt, the canse of which is not explained, but which 
1s a natiiral and plobnble result of a risk thereof, and the Commission finds 
from the ericlenc~ tnnt the injury arose out of the employment, an award 
will be snstninetl. 

2. Master and Servant 9 40a- 

Tn order to  be compensable, an injury innst arise out of and in the course 
of clnimnnt's employment. 
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3. Master and Servant § 40c- 
"hrisinq out of." as  used in the Workmen's Coiulm~sation Act, ueans  

arising out of tlie 1vorB the employee is to do or the serrice he is to perform 
as a risk incidental to the einployment. 

4. Master and Servant 9 66d- 

Whether an accident arose ont of the employment is a mixed qnestion of 
lam and fact. 

6. Master and Ser tan t  400-Evidence held insufficient t o  support finding 
t h a t  injury arose out  of tlie mmployment. 

The evidence tended to shon  that cl:limant, a foreman, frequenrly re- 
turned to the emplo!,er's plant after his regular working honrs, to see how 
the work was going and to help correct any difficulties he found, that on 
the day in question claimant returned to the plant twice after his working 
hours for the purpose of beeiric a co-en~p!oyee to collect a personal debt, 
that  on the secontl visit lie foiind a rock chute, which mas attended by the 
co-en~ployee, cholred up, and that,  before speaking abo l t  the debt, he helped 
the co-employee for something ol-er 20 minutes in  the l ~ a r d  work of unchok- 
inq tlie chute. The evidence further tended to show that after the chute 
was uncholied, claimant walked orer and sa t  on a 13-all to rest and wait 
until tlie co-employee had s lull in his work in order to speak to hini about 
the debt, and that claimant, while waiting, lost conscbiousness and fell off 
the wall to his injury. Held: The evidence is insufficient to sustain a find- 
ing that  11laintifY"s injury arose out of and in the c o u r x  of his employment, 
since fro111 the eridence it  cannot be held that  the accident resulted from 
risk incidental to the ein~loyment. 

APPEAL by  defendants f r o m  ClarX~son, ,7., X a r c h  Civil T e r m  1954 of 
GUILF~RD (Greensboro Division). 

I'roceeding under  Workmen's Compensation Act  t o  determine liability 
of defendant  N o r t h  S ta te  Pyrolphyllite Company, e n ~ p l o ~ e ~ ,  and defend- 
an t  St. P a u l  Mercury Indenmi ty  Co., compensation carrier,  to plaintiff, 
in ju red  employee. 

Af te r  making  the  jurisdictional determinations t h e  [ndustr ia l  Commis- 
sion found  the facts  set fo r th  below. T h e  X o r t h  S t a t e  Pyrophyll i te  Com- 
p a n y  mill be called the defendant. 

Plaint i f f  a t  the  t ime of his  i l l jury ~ v a s  fo reman of the manuf3cturing 
department  of the  defendant. A s  such foreman i t  was a n  accepted custom 
and  practice on plaintiff's par t .  u i t h  fu l l  knowledge i n d  approval of his  
employer, to  re tu rn  to  t h e  plant  a t  a n y  hour  a f te r  he  h a d  f i n i ~ h e d  his  
day's worli to  see how the  work was going, and  to help correct a n y  diffi- 
culties found  to exist. T h e  defendant always paid h im f o r  this cs t ra  
work without  question, which n7as added t o  his  t ime card  thp next 
morning. 

O n  20 M a r c h  1053 h e  worked the  regular  d a y  shift ,  which ended a t  
4:00 p.m. H e  mas i n  good health. About  5 :00 p n , .  the  same d a y  he  
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returned to the plant to see John Moody, an employee there, who owed 
him $10.00. The 20th of March v a s  pay day. H e  found Moody crush- 
ing rock. H e  left, and returned about 6 :00 p.m. to see Moody about the 
$10.00. 'Then he returned the second time. he found the chute to the 
crusher choked up. Pyrophyllite rock is fed through the chute into the 
crusher to be ground. Plaintiff immediately began ~vork  to help Moody 
uncholre it. The unchoking process is a tvo-man job, and it is necessary 
to n-ork rapidly to prevent the rock from continuing to pile up in  the 
chute. Plaintiff stood on one side of the chute, Moody on the other side, 
itnd each with a long iron rod proceeded to punch the choked rocks of all 
sizes do~vn the chute. This work required about 30 to 40 minutes of hard 
labor. When the work was done, plaintiff was hot and tired. H e  walked 
about 25 qteps away from the chute, and cat down on a mall, which was 
2 feet high from the side he approached it, and 8 feet high on the other 
side. That  he sat on the wall to rest a moment and to see if the machin- 
ery started off right, intending thereafter, when his services to the com- 
pany ended, and there mas a lull i n  the work, to speak to Moody about 
the $10.00. Noody started the machinery. and plaintiff mas watching to 
see if the belts were running-. The machinery started all right. A t  that  
moment plaintiff experienced a sensation of "turning blind," and remem- 
bered nothing thereafter until he regained consciousness in a hospital. 

Plaintiff fell back~vard from the wall on which he was sitting, and 
landed on a concrete floor S feet below, receiving severe and permanent 
injuries. 

The Comnlission reached the conclusion that plaintiff sustained an  
injury by accident arising out of and in the course of his employment, and 
awarded compensation. 

On appeal to the Superior Court the award of the  Commission was 
upheld. From this latter ruling, the defendants appeal assigning error. 

A. C. D a v i s  for P l n i n t i f ,  Appel lee .  
Jordan  & TT'right and P e w y  C. H e n s o n  for  De fendan t s ,  Appel lants .  

PARKER, J. The correctness of the award is challenged on the  ground 
that the evidence does not support the finding that claimant's injury arose 
out of and in the  course of his employment. G. S. N. C. 97-2(f) ; L e w t e r  
v. Abercrombie  Enterprises ,  Inc., an te ,  399, 82 S.E. 2d 410; M a t t h e w s  
v. Carol ina S tandard  Corp., 232 N.C. 229, 60 S.E. 2d 93. 

T e  hare  held in the folIowing cases where an  employee, while  about h i s  
work ,  suffers an  injury in t h e  ord inary  course of e m p l o y m e n t ,  the cause 
of n-hich is not explained, but which is a natural and probable result of 
a risk thereof, and the Commission finds from the evidence that  the injury 
arose out of the e~nplo~vment, an  ava rd  will be sustained. .Morgan v. 
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C l o f h  AII~l ls ,  207 N.C. 317, 177 S.E. l G ;  X a l e y  v. Fzrrnitv1.e Co., 214 
X.C. 580, 200 S.E. 43s ;  Robbins  v. 3Tosiery -Wills, 220 S . C .  246, 11 S.E. 
2t3 20;  DeTTine v. S f c e l  Co., 227 X.C. 6 9 ,  44 S.E. 211 $7. "There i.i snr- 
prisingly little contrn authority." Larson's Workmen's Compensation 
Law, Tol. 1, p. 100. 

I n  the ilforr/an case the indication.. n-ere he slipped on some ice. or 
stumbled over some lumber or a hand truck on an  unlighted platform, and 
fell to the frozen ground. 1111 the X u l e y  case claimant lITas seen norking 
in front of a running saw with a fresh bleeding place, on his arm. I n  the 
Robbins  c a w  claimant, while reaching up in a rack in the ~ ~ o r k  she was 
doing, fell. 111 the I I e V i n e  case the claimant 11-a. required to stand on a 
platform to lo~vcr a flag from a fiug pole each day. I I e  . i ~  as found uncon- 
scious a t  the bottom of the flag pole with ropes of he flag pole tangled 
with his body. 

I t  is settled law that  "nhere an  injury cannot fair ly be traced to the 
employment as a contributing proximat(> cause . . . i t  does not ari-e out 
of the emplogment." IZ.1.yc7n 7.. 7'. A. Loving CO., 25'2 N.C. 72-1. 24 S.E. 
2d $51; Lockcy  7%. C o h c i ~ .  G o l d w a n  (6 C'o.. 213 N.C. 356. 196 F.E. 342; 
IVallzer 7'. CVilkins, I ~ I c . ,  212 S . C .  627, 102 S.E. S9 

I f  claimant's i l i jur -  did not arise out of and in the courhe of liii em- 
ployment, it is not compei1;abl~. L e w f c r  v. dberc rombie  Enterprises ,  
I i lc. ,  s u p r a ;  Uerrj j  1'. F ~ i m i f r i r e  Co., 231 X.C. 303, 60 S.E. 2d 91. Both 
are necessary to justify an award. B ~ l l  v. D e w q  Brothers ,  I H ~ . .  236 
S . C .  280, $2 S.E. 211 650: IT7ifhc,r r .  l I l ( i c l i ,  230 K.C. 128, 53 S.E. 2d 668. 

V e  said in Bel l  v. D e w e y  Jjrofherb, Inc . ,  s u p l a :  " 'Arising out of' 
means ariqing out of the work the employee is to do, or out of the service 
hc i; to perform. The risk muit  I-IP incidental to the employment. I I w t  
v. S t a t e ,  201 X.C. $07, 161 S.E. 203; B e 7 1 y  1 % .  F u r n i t u r e  Co.,  " 2  Y.C. 
303, 60 S.E. 2d 97." 

T h e t h e r  an accident arose ant of the employment iq a mixed question 
of law and fact. V a f t h e i l s  z>.  C~ro l i l l t r  S tandard  r:'olp., supra;  P l a n -  
wlons v. W h i f e ' s  Xerr'ice, Inc . ,  213 S . C .  148, 195 S.E. 370. 

The Conimission found that  claimant "walked about 25 stel),. away 
from the chute and the crusher, and sat down on a ~va l l  . . .; that he 
sat down on the x~a l l  to rest a moment, and to see if the machinery started 
off all right, intending thereafter, when his senices to the conilmly had 
ended, and there was a lull TI hich would not interfere with thp work, to 
speak to John Moody about the $10.00; that  John hfoodg went to the 
svitchboard and started the machinery, and plaintiff was watching the 
belts to see that  they mere running . . . ; that  the m,~chinery  ctarted and 
a t  that  moment plaintiff experienced a sensation of ' urning blind' n hich 
is his last remembrance . . ." The Commission further found that a t  
the time claimant "fell from the wall, he was still ac'ting in  his capacity 
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as forernan, . . ., was rendering services to his employer in  that  ca- 
pacity. . . ." 

I n  our opinion, the evidence, most favorably considered for claimant, 
does not support such findings. Claimant returned to the plant twice 
on the evening he was injured, on personal business, to  collect from 
Moody $10.00 Moody owed him. Claimant testified : "TTe started work- 
ing and after we got i t  unstoppe(1, I ncn t  over to a shed and sat down on 
a wall orer there. U p  until that  time, when 1 went eyer and sat do~rn ,  
I had not said anything to Moody about the money he oved me. We were 
busy fixing to start  back up, and I hadn't mentioned it. I was waiting 
until he had a hill to speak to him about the money, v~ai t ing  until he had 
a chance. You can feed the crushcr a little faster than it will grind. I 
was waiting until Tye got it running, and he could stop and I could see 
him about it. TITell, I sat don-n there. I x7as going to see him about the 
money, yes, but I wanted him to get e ~ e r g t h i n g  running before I started 
talking to him. I wasn't going to interfere on company time. As soon as 
he got orer his activity there and had a lull and i t  wouldn't interfere with 
his ~vork, I n-as going to ask him about the money." Claimant further 
testified : "I was witching the belts to see that the belts lras running. 
See, each belt Jras starting and I:  as vatching them, and I come out and 
in a minute or t ~ r o ,  not orer two millutes I ~rouldn' t  think, and he got 
up on the payloader there and s t a ~ t c d  to feed the thing after e ~ e r y t h i n g  
had started up  and that'c. the last I knowetl. I t  couldn't hare  been over 
t r o  or three minutes between the time that  I got down ofl' the chute until 
I fell off the mall." 

3Ioody. plaintiff's ~ritueqs, teitified after the chute was unchoked, he 
and claimant stood around a ~ P T T  minutes talking, and saw the material 
Tras conling through all right. Claimant then walked to the wall, and sat 
donn. Moody had been a t  ~ r o r k  half an hour when he heard claimant 
yell; he turned, and saxr claimant going orer the mall back~rard.  During 
this 30 minutes claimant did no x-ork vhatsoever. 

The other witnesses shed no light on these facts. Incidentally, the 
evidence shows claimant n~orked a t  the chute around 20 minutes or a little 
orer, according to his testimollg; 20 to 30 minutes, according to Xoody, 
though the Commission found claimant ~rorked 30 to 40 minutes. 

I t  ic. true the accident took place on defendant's premises. I t  is equally 
true claimant returned to the premiqes after his day's work was over on 
his perqonal business to collect $10.00 John 3loody o ~ r e d  h im;  that the 
chute was unchoked and the machinery was working; and that  claimant 
was sitting on the mall so that, in his ~rorcls, as soon as John Moody "got 
over his activity there a d  had a lull, and i t  wouldn't interfere with his 
~ r o r k ,  I Tras going to ask him about the money." Whether he had been 
sitting on the wall 2 or 3 minutes or 30 nlinutes before his fall is imma- 
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terjal. I t  would seem that the injury could not be held an accident result- 
ing from a risk incident to his employment. There appears no causal 
relationship between his employment as foreman snd the injury he 
received. Bell v. Dewey Brothers, Inc., supra;  Xatthews v. Carolina 
Stam'ard Corp., supra;  Beavers v. Powcr Co., 205 N.C. 34, 169 S.E. 825. 

I t  can hardly be said that claimant's injury arose "out of and in the 
course of his employment," both of which are necessary to justify an 
award under the Workmen's Compensation Act. B e m e r s  v. P o w e ~  Co., 
supra;  H u n t  v. State ,  supra. 

I n  the light of the undisputed evidence, 11-e are constrained to hold that 
claimant was not injured by accident arising out of and in the course of 
his employment. 

Reversed. 
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BR.4DLEP PIERCE v. AJIERICAS FIDELITY FIRE INSURANCE 
COBIPANY, INC. 

(Filed 22 September, 1954.) 
1. Trial 3 =a- 

On motion to nonsuit, plaint i f0 evidence is to be considered in the light 
most farorable to him. 

2. Fraud  § 3- 
-4s a general rule, a mere promissory representation will not support an 

action for fraud. 

3. Same- 
-1 promissory representation will support an action for fraud if the 

promise is made with no intention to carry it  out and the promise consti- 
tutes a misrepresentation of a material fact which induces the promisee to 
act thereon to his injury. 

4. Insurance 5 43 M - 
Where the insurer in an automobile collision policy elects to repair the 

damaged automobile, insurer, under the provisions of the contract, is 
bound to repair the automobile and restore it to its former condition, and 
its authorization to the repairman to return the car to insured upon delir- 
er;r by insured of a release, constitutes a t  least a tacit representation that 
the repairs had been properly made. 

5. Same--Insured may rescind release for misrepresentations t h a t  damage 
to car  covered by policy had been repaired. 

Insurer in an automobile collision policy elected to have the damaged 
car repaired, and agreed mith insured's agent that it  might be repaired by 
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a certain person, whom insurer's aqent represerited to be a reputable re- 
painnan TT-110 would make satisfactory ~?pairs. Insured's evidence tended 
to show that he e ~ e c u t e d  a release wliich was delirered to the repairman 
by his agent, and that immediately attel clelirerp of he car b~ the repair- 
man it n as ascertained that the relmirs had not been properly made. Held: 
Insurer's contention that the reprt wntal ions of his agent IT ere solely prom- 
issorp and would not suI~port recciision of the releace for fraud is unten- 
able, since insurer, irrespectire of the rc1lxesentation~ of its agent, a t  least 
tacitly represented that tlie repairs voulcl satisfactc~ily be made, which, 
under the evidence, constituted a mis~el~resentation of inaterial fact which 
induccd insured to act in reliance theleon to his injury. 

6. Saine- 
Insnrer in an antomobile collision policp elected to lave the damaged car 

repaired After notification bp insurer that the car was ready for delirery, 
inqured's agent d e l i r ~ r e d  a releafc to the repairman was then shown the 
car in a tlarliened room, and requested permission to ry the car out before 
acceptinq d e l i r ~ r y .  I\-liich rrqnest \raf refused. H e l d :  Under the evidence 
adduced in this case, the deli. e r j  of the release befcre request of permis- 
sion to try out tlle car (low not l?reclude the subnlissioi~ of the issue a s  to 
whether the release v a s  obtnineil by fraudulent misrepresentations that  
the car hail been properly rcpa~red.  

7. Same: Waiver 2- 

Inqurer in ml nntoniol)ile collision policy elected o hare  the damaged 
car repaired. After tlle execution and de l i~~ery  to the repairman of a 
release, and after insured liad taken powession of th. car and ascertained 
that the repairs had not satisfactorily been made, insurer's agent author- 
ized the return of the car for reinspection and further repairs, if necessary. 
Hrld: Insurer waived the rrleflse, nnd insured coul~l maintain a n  action 
against insurer for breach of the insurauce contract upon evidence that 
the car liad not ploperlj been rclmired ::nd tendered to him nitliin a rea- 
sonable time. 

S. Damages 13a :  Appeal and  Error S 30f- 
Insurer in an automobile collision policy elected I o liare the damaged 

car repaired. After initial delirery of the car to insured by the repairman, 
additional repairs n ere made. Ins t ruc t io~~s  that the measure of damages 
would be the difference between the fair luarliet valiie of tlie car immedi- 
ately before it  lras damaged and its la i r  nlnrliet vllne after it  m s  re- 
paired, held not prejudicial as  esclndin:, the additicnal repairs from the 
consideration of the jury, it  appearing thnt in other portions of the charge 
the court called the jnrr 's attention to the adclitionil repairs and to tlle 
testimony as to the fair ~nariiet value of tlie car after all the repairs had 
been nmle 

~PFE. \ I ,  by defendant f r o m  C n r r ,  J., z\p;,;l Term,  3 054. of C u ~ r n ~ ~ u c s .  
This  is a civil action to  recorer f o ~  loqs su.tained by  the plaintiff 

resulting f r o m  a n  automobile colli-ion. l~ot tomed on the facts  hereinafter  
set out. 

T h e  defendant, on  31 May, 3 9.51. i r su~c l  a policp of insurance up011 the  
plaintiff's automobile, a new 1051  3Iodcl P e l u s e  H e m y  J tn-o-door sedan, 
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which cost $1,593.00, by the terms of which policy the company agreed 
to pay for direct and accidental loss or damage to the automobile sus- 
tained during the policy period as a result of collision or upset, less $50.00. 

011 Saturday, 21 May, 1952, while the policy of insurance mas in effect, 
the plaintiff's automobile was badly damaged in a collision. The collision 
was duly and promptly reported to the defendant. 

The defendant elected, as i t  had a right to  do under the terms of its 
policy, to have the automobile repaired in lieu of paying the plaintiff in 
cash for the damages resulting from the collision. The plaintiff alleges 
that  he had estimates made by two reputable automobile repair agencies 
on the cost of repairing his car, the low bid being $1,080.00. The defend- 
ant, through its adjuster, considered the estimates too high and took 
possession of the car far ly  in June, 1952. 111 the meantime, the plaintiff 
had x heart attack and mas ill for s ~ r e r a l  months. The  defendant, 
through its adjuster, dealt with 3Ira. Pierce and requested her permission 
to have the car repaired by Ventura's Auto Center in Portsmouth, Vir- 
ginia, stating that this concern n-as cheaper than anybody else. Mrs. 
Pierce testified that  she gaye her pernlission after being assured by the 
adjuster that the car would be put in excellent condition and that he 
mould guarantee i t  ~yould be in good shape when she got it back. 

On or about 1 2  August, 1952, the adjuster mailed to plaintiff a release 
and informed him that  it would be necessary to have the release executed 
before a notary public and delivered before he could get his car. Inquiry 
revealed the car had not been repaired and plaintiff refused to execute 
the release until his car  was ready for delivery. H e  was notified on 
13  September, 1952, by the adjuster that his car v a s  ready to be picked 
up. Whereupon, the plaintiff, not being physically able to go to Ports- 
mouth to get the car, executed the release and gave it to his wife, and, 
according to the evidence, instructed her not to deliver it unless the car 
mas in good condition. 

According to  the testimony of Nrs.  Pierce, she mas requested by the 
insurance adjuster to delirer the release to X r .  Tentura  and did so before 
she saw the ca r ;  that  $he then saw the car n-hich was in a dark room and 
i t  looked fairly well until she got i t  outside n-here she could see i t ;  that  
she requested permission to t ry  it out but she TTas told by Mr. Ventura 
that she could not do so, that the car TI-as her's and he n a s  not responsible 
for it any more; that  she discoyered before she got the car into the street 
that  i t  was not i n  proper repair;  that  she tried to put the brakes on and 
found i t  had no brakes; that  she planned to have her daughter and her 
son-in-law ride with her, but ~vhen  they got in the car it began to scrape 
and she had to lighten the load in order to drive i t ;  that  she had to  have 
the car worked on after she left Ventura's before she could drive i t  home; 
that  she drove it home with great dificnltg and later returned it to Ven- 
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tura's place of business at  the suggestion of the adjuster who agreed in 
writing, by letter dated 26 September, 1952, to havt the car reinspected 
and to have additional repairs made if necessary. Satisfactory repairs 
were not made and the car is still in the custody of the defendant or its 
agent. I t  is conceded, however, by the defendant t h ~ t  the car is still the 
property of the plaintiff. 

The plaintiff offered evidence to the effect that aft:r additional repairs 
\?-ere purportedly made by Ventura, the car was not in usable condition; 
that  a t  that  time the car had a fa i r  market value of only $300.00 to 
$350.00, and that  its fa i r  market value imnediately prior to the collision 
was $1,500.00. 

The defendant set up  the release executed by the plaintiff as a bar to 
any recovery by plaintiff. The release i i  in the usual form and purports 
to have been executed in  consideration of the payment by the defe~ldant 
to Qentura's Auto Center of $630.34, less $50.00 wkich was paid by the 
plaintiff, as the "agreed loss and damage" to plaintiff's automobile. 
Plaintiff in his reply alleges that the execution of the release was pro- 
cured by fraud and misrepresentation. 

Appropriate issues were submitted to the jury and answered to the 
effect that the execution and deliverv of the release w:~s obtained by fraud- 
ulent misrepresentation as alleged in the reply; that  the defendant had 
breached its contract of insurance as alleged in the complaint, and 
amarded the plaintiff damages in the sum of $1,100.00. The defendant . . 
appeals, assigning error. 

J o h n  H.  H a l l  and L e R o y  (e. Goodmin for appellee.  
AI IcNul lan  (e. A y d l e t f  for appel lant .  

DEXXY, J .  The defendant challenges the snfficiency of the plaintiff's 
e~ idence  to withstand its motion for judgment as of nonsuit interposed 
at  the close of plaintiff's evidence and renewed a t  the close of all the 
e~idence.  I n  our opinion, however, when plaintiff':; evidence is consid- 
ered in thc light most favorable to him, as it must be on such motion, i t  
is sufficient to carry the case to the jury. Chambers  v. Al len ,  233 N.C. 
195,  63 S.E. 2d 212; Winf ie ld  e. Smith, 230 N.C. 392, 53 S.E. 2d 251; 
Grier  v. Phil l ips ,  230 N.C. 672, 55 S.E. 2d 185. 

The defendant excepts and assigns as error the r e f ~ s a l  of the trial court 
to comply with its written request to the effect that if the jury believed 
the evidence and the facts to be as testified, to answer the issue with 
respect to fraud and misrepresentation in the procurement of the release 
in favor of the defendant. 

The defendant argues that  Mrs. Pierce, agent for the plaintiff, and the 
adjuster, agent for the defendant, agreed that the (damaged automobile 
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might be repaired by Ventura and that its agent only advised Mrs. Fierce 
that Ventura was a reputable automobile repair man and would make 
satisfactory repairs. Therefore, it contends that the misrepresentations 
made in its behalf, if any, were only promissory in nature and insufficient 
to support an allegation of fraud, citing Mitchell v. illitchell, 206 N.C. 
546, 174 S.E. 447. 

The general rule in this respect is to the effect that an unfilled promise 
cannot be made the basis for an action for fraud. Davis v. Davis, 236 
N.C. 208, 72 S.E. 2d 414; ITJillinnzs I:. Vill iams, 220 N.C. 806, 18 S.E. 2d 
364; Shoffner v. Thompson, 197 N.C. 664, 150 S.E. 195; Pm'tchard v. 
Dailey, 168 N.C. 330, 84 S.R. 392; 23 Am. Jur., Fraud and Deceit, sec- 
tion 38, page 799, et seq. The rule, however, is otherwise if the promise 
is made with no intention to carry it out, and such promise constitutes a 
misrepresentation of a material fact and the promisee is induced thereby 
to act upon it to his injury. nar i s  v. Dnvis, supya; Williams v. Williams, 
supra; Mitchell v. Mitchell, suptn; 2 '~us t  Co. v. Yelverton, 185 N.C. 314, 
117 S.E. 299. 

I n  the instant case, the consideration which the plaintiff mas to receive 
upon the execution and delivery of the release was not to be in money, but 
in the return of his automobile duly and properly repaired. As stated in 
Blashfield's Cyclopedia of Automobile Law and Practice, Vol. 6, page 500, 
". . . where the insurer elects to repair the damaged automobile and rep- 
resents, at least tacitly, that it will place the vehicle in the condition that i t  
was in previously, the insured has no choice but to acquiesce, and the orig- 
inal contract of the parties is converted into a new one, under which the 
insurer is bound to repair the automobile and restore it to its former con- 
dition." The plaintiff's car, according to the record, has not been so 
restored. The defendant's evidence establishes the fact conclusively that 
when the plaintiff's automobile was delivered to his wife on 13 September, 
1952, it had not been repaired as contemplated under the provisions of 
the insurance policy in the event the insurer elected to have the car 
repaired, as it did in this case, in lieu of payment for the damages result- 
ing from the collision. The adjuster of the defendant not only authorized 
the return of the car, after the execution and delivery of the release, to 
Ventura's Auto Center for reinspection and additional repairs if neces- 
sary, but his testimony with respect to the condition of the car when 
returned was as follows : "I looked o17er the car after it was wrecked and 
also after it was returned by Mrs. Pierce following the repairs. I t  needed 
repairs in several instances. I had sereral independent agencies give us 
an estimate and two dealers gave us statements that the car was not prop- 
erly repaired and needed additional work." 

I n  light of the evidence adduced in the trial below, the fact that Mrs. 
Pierce delivered the release to Jfr .  Ventura before requesting permission 
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to try out the car xould not, in view of his immediaie refuqal to permit 
the car to be tried out, va r ran t  a refusal on the part of the court to submit 
the issue as to misrepresentation and fraud in its procurement. Even so, 
in our opinion, the defendant ra ived thc provision; of the release by 
authorizing the return of the car for reinspection and further repairs, 
if necessary, and \ve so hold. Therefore. the plaintiff had a right to main- 
tain an  action for damages against t l l ~  defendant for breach of the insur- 
ance contract when the car was not properly repaired m d  tendered to him 
within a reasonable time. Hence, the fi~uling to the effect that  the execu- 
tion and delivery of the release n-as obtained by fraud and misrepresenta- 
tion becomes immaterial, and the assignriient of error in respect thereto 
is overruled. 

Assignments of error Nos. 4, 5, 6 ,  and 7 are based 1x1 exceptions to the 
chaige with respect to damages. The challenged portions of the charge 
are to  the effect that the plaintiff is entitled to recoTer, if he is entitled 
to recoyer at  all, the difference in  the fa i r  market value of the automobile 
inlnlediately before i t  was damaged in the collision. and the fair  market 
value after i t  v a s  repaired a t  Ventura's place of business for the price 
paid by the insurance company, plus $50.00 paid by the plaintiff. 

The defendant contends that  thi. charge was not qufficient to include 
thr~ additional repairs made to the automobile after i t  was returned to 
Ventura's place of business. 11-e do not concur in  this view, in light of 
the only e~ idence  as to the fa i r  market value of the car after the collision, 
which v a s  that of I f .  S. Cridlin. t l i ~  operator of ail autonlohile repair 
shop, paint shop, and an  agency for the sale of Kaiser-Frazer cars includ- 
ing Henry J, in Elizabeth City, S o r t h  Carolina. This n4tness testified 
that the fair  nlarket value of l)laintiff'i car iln~netiiately prior to the 
collision was $i.50O.00; that at  the time of the cclllision a new 1951 
Henry .J automobile would hare  cost a little over $1,800.00; that he 
inspected the plaintiff's car three dar; after the collijion and that it had 
a fa i r  market value of $150.00 as junk; that he  vent to Ventura's place 
of business in Portsmouth, TTirginia, which appearec to be a junk yard, 
and inspected plaintiff's car after the adllitional repairs had purportedly 
been nlade; that the car was still not in proper repair and had a fa i r  
market mluc  of only $300.00 to $350.00. The court called the jurors7 
attention to this evidence and pointed out that Mr. (hidlin testified that  
after the car had been repaired twice at  Ventura's place i t  had a fa i r  
market value of around $350.00. Con>equeatlp, W: do not think ally 
prejudicial prror that would xvarrant a new trial has leen made to appear. 
Barton 2,. F a ~ w e r s  T,lsurnnce Exchange (-\lo. -Ipp.'t, 255 S.VT. 2d 451. 
Hence, in law, we find 

No error. 
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VIRGISIA S. GR003IE v. AIRS. R. IJ. (FRAiVCES 31.) LEATHERTT-OOD. 

(Filed 22 September, 1954.) 

1. Executors and Adininistrators 26- 

The discharge of an administratrix by the probate court having jurisdic- 
tion raises a presumption that the administratrix has complied with every 
prerequisite to a ralid discharqe. 

Ordinarilg, a decree of a probate court having jurisdiction is not subject 
to collateral attack. 

3. Executors and  ddnlinistrators § 27: Courts 9 14-Party may not  main- 
tain action i n  this  State challenging decree of foreign probate court. 

I'laintiff3 father died iil another State learing real and personal prop- 
erty therein. Plaintift nlleged that defendant administratrix, acting under 
llnper writings purporting to be the last will and testament of plaintiff's 
father. settled tlie estate and was discharged by the probate court of such 
state. but that plaintiff was born subsequent to the execution of said paper 
n-ritings, and therefore. under the laws of such other state, was entitled 
to  a part of the proceeds of tlie sale of the real estate and a part of the 
personal property of the estate. Plaintiff aslied for an accounting by 
defendant administratrix. Held: The relief sought inrolres a challenge to 
tlie correctness of the official acts of the ad~ninistratrix and the order of 
tlischarge of tlie probate court, and demurrer to the jurisdiction of our 
court was properly sustained. The allegations were insufficient to charge 
that the administratrix brought funds of tlie estate into this State and 
here ~vrongfully converted such funds to her own use so as to entitle 
plaintiff' to n i l  :lccounting in a court of eqi~ity on the grounds of a personal 
trust. 

A \ ~ ~ l ~ ~ . ~ ~ .  by plaintiff fro111 Sill7 , .I.. X a r c h  Terin. 1954, of SWAI,\-. 
Plaintiff,  a resident of Guilford County, S o r t h  Carolina, instituted 

this action on 3 J u l y ,  1953, i n  the Superior  Court  of S w a i n  County, 
asking for  a n  accounting by the defendant, her  mother, a resident of the  
la t ter  county, i n  connection with the administration of the estate of 
plaintiff's deceased father .  

Tllc sum and  substance of the pertinent allegations i n  the complaint 
a r e  set fo r th  in the numbered paragraphs  below. 

1. T h a t  her  fa ther  died on or  about the d a y  of May,  1919, a resi- 
dent of Mercer County, West V i r g i n i a ;  tha t  on 15 May,  1919, two paper  
writings purport ing to  be the last  rill and testament of plaintiff's fa ther ,  
Charle;: S tump,  were admitted to probate i n  the office of the Clerk of 
Court  i n  Mercer County a t  Pr inceton,  T e s t  TTirginia; tha t  the defendant, 
Frances M. S t u m p  ( n ~ w  X r s .  R. L. Leatherwood), qualified as  the admin- 
is t ratr ix  of the estate of Charles Stump. deceased. 
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2. One of the probated paper w i t i n g s  was dated 30 March, 1917, and 
purported to devise to the defendant a one-half inierest i n  certain real 
estate, situate near Bluestone Junction, in Mercer County, T e s t  Virginia. 
The defendant already owned the other one-half inttrest in this property. 
This instrument directed that  all the rest and residue of the decedent's 
estate, both real and personal, should be distr ibued according to the 
general laws of dewmt and distribution as might be applicable a t  the 
time of his death, and expressly charged the residuum of his estate ~ v i t h  
the payment of his debts. 

3. That  the other paper writing admitted to probate was dated 19 
November, 1917, and purported to  devise to  the defendant the testator's 
undivided one-half interest in Lot To .  9, Section D, of the John  Walters 
Addition to  the City of Bluefield, West Virginia. The  defendant also 
owned the other one-half interest i n  this property. N o  other bequest or 
devise was contained in this instrument. 

4. Tha t  plaintiff, Virginia S. Groome, was born 13 December, 1917. 
5. That  on 5 December, 1919, the defendant sold the tract of land 

devised in the paper writing dated 30 March, 1917, for a consideration 
of $8,000.00, and esecuted and delivered a deed purporting to convey a 
fee simple title thereto, when i n  fact the plaintiff, a minor child, owned a 
one-half undivided interest therein subject to the defendant's right of 
dower. 

6. That  on 14  February, 1920, the defendant sold the tract of land 
referred to in the paper writing dated 19 Xovembe;., 1917, for a consid- 
eration of $5,750.00, and executed and delivered E deed purporting to 
convey a fee simple title therein, when in fact the plaintiff, a nlinor child, 
owned a one-fourth undivided interest therein. 

7. That  on 24 April, 1920, the defendant, as administratrix of the 
estate of Charles Stump, deceased, filed her final report as such adminis- 
tmtrix and mas discharged; tha t  there were a nuinber of notes and a 
$100.00 Liberty Bond listed among the intangible assets of the estate of 
Charles Stump, totaling $2,955.64, for which no accounting wa; given 
by the administratrix; that  th? administratrix, the defendant in this 
action, reported to the probate court that  she had advanced $5.417.13 in 
the settlement of the estate of her intestate, and that  this adrance was 
made from the proceeds obtained by the sale of real estate deriaed to her 
by Charles Stump, deceased. 

5. That  the defendant wrongfullr cold and disposed of the real prop- 
erty referred to in the above paper writings, and h,ls failed and refused 
to account to the plaintiff for  plaintiff"^ distributiie share therein and 
still refuses to account therefor. 

9. Plaintiff allegeq that as an  after-born child, she ic entitled to recorer 
$2,800.40 of the proceeds deriwd from the first sa e of r t a l  estate, and 
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$2,1Si.50 of the proceeds derived from the sale of the second tract, a total 
of $4,987.90, and in addition thereto she prays for an  accounting by the 
defendant for the personal property belonging to the estate of Charles 
Stump. deceased. 

10. That  the plaintiff did not learn of her inheritance until Sunday 
follon-ing the 4th of July, 1949, or of its d u e  until August, 1949. 

The defendant demurred to the complaint on two grounds, the sub- 
staiice of mhich is as follows: 

1. That  this court has no jurisdiction of the subject of the action, in 
that it appears upon the face of the complaint that  the plaintiff bottoms 
her cause of action upon matters pertaining to the administration and 
settlement of the estate of her father in Mercer County, T e s t  Virginia, 
and that the defendant, as administratrix of such estate, filed her final 
account and was discharged on 24 April, 1920; and that  this court has no 
jurisdiction to entertain a collateral attack upon such proceedings. 

2. That  the plaintiff does not allege facts sufficient to  state a cause of 
action. in that  i t  does not appear in the complaint that  the defendant 
conveyed or passed title to any property, in the name of or on behalf of 
the plaintiff, or that  the defend:lnt received any money for or on behalf 
of the plaintiff that  has not been accounted fo r ;  and i t  nowhere appears 
in the complaint that  the defendant has divested the plaintiff of title to 
any of her property. The demurrer was sustained and the plaintiff 
appeals, assigning error. 

H o w e r f o n  & H o z c e r f o n  for appe l lan t .  
Edlvards  cE. 1;cathciwood +lo?. appellee. 

D ~ s s r ,  J .  Apparently the plaintiff did inherit an  interest in the 
estate of her father, Charles Stump, deceased, the extent of which was 
determinable bp the laws of descent and distribution in effect in the State 
of West Virginia a t  the time of her father's death. West Virginia Code 
of 1043. section 4059 (1)  and 4060 (3) .  Whether she still has a right to 
asqerr her claim to such inheritance in that State is not presented on this 
appeal, and if it  were, we would be without jurisdiction to adjudicate 
the matter. 

Tl:c question presented for determination on this record is whether on 
the facts alleged the plaintiff is entitled to an order reclniring an account- 
ing by the defendant in this jurisdiction with respect to her acts as 
admini.tratrix of the estate of Charles Stump, deceased, including an  
accounting of the proceeds realized from the sales of the real estate in 
mhich the plaintiff alleges she had an interest and to obtain a judgment 
for any sum that  such an  accounting might disclose to be due the plaintiff 
as an heir a i d  clistributee of Charles Stump, deceased, according to the 
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applicable laws of T e e t  Virginia. TT'e (lo not think the facts alleged are 
sufficient to give the courts of this State jurisdict on orer the subject 
matter of the purported cause of action, or to authorize them to grant  
the relief sought. 

I t  mouId seem impossible to give the plaintiff the relief she seeks with- 
out challenging the correctness of the defendant's off cia1 acts and reports 
as administratrix of the estate of Charles Stump, deceased. This is not 
the proper jurisdiction for that  purpose. The con plaint discloses that  
the defendant reported to the probate court that  she used $5,471.13 of the 
proceeds from the sale of the lands in coatrorersy to pay the debts of the 
estate. The probate court may have taken the adxance of that  sum of 
money into consideration in  connection v i t h  its failure to require an  
accounting of the perqonal property belonging to the estate, the value of 
which, the plaintiff alleges, n as only $2,955.64. Moreorer, the defendant, 
as widow of Charles Stump, deceased, also had an  interest in the personal 
proper@ of the estate as a dietributee. See Laws o '  Descmt and Diqtri- 
bution, West Virginia Code of 1943, section 40S9 (b) .  I n  any e~-ent ,  
according to the allegations of the complaint, the defendant filed her final 
account as administratrix of the estate of Charles Stump, decease& and 
mas discharged on 24 April,  1920. There is a presumption that  she corn- 
plied with every prerequisite to a valid discharge. 31  Am. Ju r . ,  Execu- 
tors and Adniinistrntors, section 170, page 467. 

Ordinarily, the dccrces of probate comts, n hen acting xvithin the -cope 
of their powers, will be considered and dealt with 3s orders and deerws 
of courts of general jurisdiction, and where such courts had jurisdiction 
over the subject matter  of the inquiry, such order:, and decrees are not 
subject to collateral attack. F o n n  I!. R. I?., 155 >-.C. 136. 7 1  S.E. 31;  
S f n m ~ s  v. T h o m p s o n ,  173 N.C. 466, 92 S.E. 259; R e y n o l d s  v. C'ot fon  
Xills, 177 N.C. 412, 99 S.E. 240; E d z u n ~ d s  v. W h i t e ,  180 N.C. 55, 103 
S.E. 901; I I i n e s  21. FowzdaCion Co.,  196 S.C. 322, 145 S.E. 612; D e e d  
Adm' r .  v. Dees'  E z e c u t o r ,  219 Ky. 650, 61 S.V. 2d 301 ; Foster v. ITT/.ighL 
('110. App. ) ,  187 S.W. 2d 974; Bclzrnidt 7%. I l i t X s ,  23 Ohio App. 413, 162 
N.E. 76% fn re Anderson 's  E s f n t c ,  137 Ore. 365, 71 P. 2d 1013; Schouler 
on T i l l s ,  Executors and Xdministratois (6th Ed.) Vol. 4, section 3442, 
page 2771; 49 C.J.S., Judcnient-, qection 425 (d ) ,  page 542. C'f .  +vim- 
mons v. iiSimmons. 8 5  TiT. Tra. 25, 100 S.E. 743. 

I t  is said in T a t e  v. S o r t o n ,  94 U.S. 746, 24 L. Ed. 222. "The accounts 
of an  administratol. settled bp the prohate court :annot be collaterally 
attacked or questioned. They are co i~c l~~q i r  e, unles. impeached for fraud 
or inistake in a direct prnceetiing inequity. institute1 for that  purpose." 

I t  is likewise stated in 81  ,hi. Jnr. ,  Judgments, :ection 572,  page 173 : 
"Judgments rendered by probate courts of sister q t a k  ~ r i t h i n  the -phere 
of their jurisdiction hare  a1.o been regarded as binding 1113on the courts 
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of the several states. This rule has been applied in the case of a decree 
granting letters testamentary or of administration, or settling the ac- 

counts of an  administrator or executor." Simmons v. Saul, 138 U.S. 439, 
34 L. Ed. 1054. 

I t  is true that  ordinari!y where a foreign executor or administrator 
comes within the jurisdiction of the courts of another state, bringing with 

him funds or property of the trust estate, and wrongfully converts such 
funds o r  property to his own use, he may be sued, not in his official ca- 
pacity, but on the grounds of a personal trust which, under certain cir- 
cumstances, may make him liable to account to a court of equity. 2 1  Am. 
Jur., Executors and Administrators, section 893, page 871, e t  seq. 

The allegations in  the complaint under consideration, however, are not 

suficient to support such an action. Hence, the ruling of the court below 
will be upheld. 

Affirmed. 

JOHN 11. BURTON A S n  EAR11 BURTON, REPRESEYTIR-G T H C  CITI~E\S ATD 

TAXPAYERS OF T I l E  CITY OF REIDSVILLE, A S D  SUCH OTHER TAXP~~YERS 
as SHALL ABK TO BE RIALIE PARTIES TO THIS ACTIOS, PLAIXTIFFS; J. W. 
AMOS, MRS. C. E. WARNER A A D  CLAUDE S. BURTON, ADDITIOSAL 
PARTIES PLAINTIFF; -4KD PARTIE? WHO HAVE REQCCSTED TO BE ~ I A D E  ADDI- 
TIORAL PARTIES PLAIKTIFF: MR. ASD MRS. J. TT'. RIORICLE; MR. AND 
MRS. JOHN BUSTCK; MR. AND MRS. JAMES WILSON; MRS. BER- 
THA COLLINS; MR. BND MRS. HERBERT FORD; MR. ,4KD MRS. 
WALTER CHAXEY; MR. AND MRS. W. 11. COLE3IAN; MR. AND MRS. 
LEE SOMERS ; MR. ,4XD MRS. L. G. STAR'LEY ; MR. AND MRS LON- 
SIE  BROWN ; MR. AND MRS. LEWIS GOLDEX ; MR. AND MRS. SUMA 
ROBERTSON; MR. AND MRS. H. 1'. HALL; MISS SDA BOWES ; AIR. 
AND MRS. E. V. BOSWELL; MR. AND MRS. W. D. STANLEY; MR. 
ROBERT L. STANLEY; MR. T. L. GARDNER; BIR. P. TI. WARE ; MR. 
AND MRS. HENRY DOSS; MRS. ROBERT CRADDOCK; MR. AND 
AIRS. CLARENCE hI00RE ; MRS. ANNIE ALLINGTON; MR. ASD MRS. 
HERMAN HAZLIP; MR. JIELT'IN RIORICLE; MR. SND MRS. R. G. 
FAIRCLOTH AND MRS. A. Z. HOOPER, HEREIS DESIGKATED as  ADVERSE 
PARTIES PLAINTIFF, o. THE CITY OF REIDSVILLD; GEORGE 
HUNT, JAMES L. THOMPSON. SR,  TY. B. PIPKIN, CLYDE COBB AND 

TT'ILLIAnI C. SPRINGS I;.\. THEIR CAPACITY AS JIEJIUERS O F  T H E  CITY 
COKSCIL OF THE CITY OF REIDRVII.LE A K D  ALSO IS TIIEIR CAPACITY AB 

ISD~V~DCA~.S. 
(Filed 22 September. 1954 ) 

1. Parties l- 

While it is not necessary that all parties plaintiff hare the identity of 
interest required by the common law, it is necessary under the code that 
the interests of parties plaintiff be consistent. G.S. 1-68, G.S. 1-70. 
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2. Part ies  g lob-- 
Interveners must ordinarily come into the case :is it  exists, and when 

they expressly deny all material allegations of the vomplaint and attempt 
to assert claims wholly antagonistic to those asserted by original plaintiffs, 
such interveners, even if properly joined a s  additional parties, may not 
be made additional parties plaintiff'. 

3. Appeal and  E r r o r  5 1- 
The Supreme Court will not decide questions on xppeal which hare not 

been adjudicated in the court below. 

4. Pleadings g 28- 
A motion for judgment on the pleadings is in effect a challenge to the 

sufficiency of the pleading, admitting the truth of all  i ts well-pleaded facts 
and the untruth of morant's own allegations in so f a r  as  they a re  contro- 
rerted thereby, and the motion should be denied if the pleading challenged 
is good in any rePpect or to any extent. 

5. Same: JIunicipal Corporations 7a:  Public Officers § 9-Complaint 
held to  allege abuse of discretion by city officials. 

This action was instituted to enjoin a municipality from destroying 
certain apartment buildings belonging to the city and situate on land 
leaced b r  it. The complaint alleged that  the aplrtments are  of solid 
construction, are  not injurious to life, henlth, or mcrals, do not constitute 
a slum condition or a fire hazard, riolated no zoning: regulations, and that  
the city col~ncil had been offrred substantial consideration for the build- 
ings. but had refused to negotiate or c*onsider the sale or any disposition 
of the property other than its destruction. Held:  The facts alleged a re  
sufficient predicate for plaintiffs' assertion that the order of the city council 
to destroy the apartments constituted an arbitrarv abuse of discretion, 
and i t  was error for the court to sustain the municipalitr's motion for 
judqment on the pleadings. 

, ~ T . L L  by  original plaintiffs f r o m  Phillips, J., a ;  7 June ,  1954, Civi l  
T e r m  of R o c ~ ~ x c t ~ a a s .  

Civil action i n s t i ~ u t e d  by taxpayers  to elljoin the Ci ty  of Reidsville 
f r o m  destroying three low-cost apar tment  buildings belonging to the 
City,  heard  below a t  pre-trial conference. and  disposed of by judgment on 
tlie pleadings. 

T h e  buildings aye located on Thomas Street.  T h e y  were erected i n  
1946 under  the auspices of the  Federa l  Publ ic  Hous ing  Authori ty  on 
land  leased f r o m  the  Bur ton  plaintiffs fo r  the purpose of rel ier ing the  
housing shortage and  to provide homes f o r  re tu rn ing  w a r  rcterans. T h e  
buildings contain eighteen dwelling units.  I n  Derember, 1949, a t  the  
Ci ty ' s reques t  and  pursuan t  to Act of ('ougress, the, United States  Gov- 
elmment conveyed to the C i t y  of Reiclsville, without monetary coneidera- 
tion, a l l  right,  t i t le and  intcrei t  i n  the buildings, and thereafter  and  unt i l  
1954 the C i t y  operated the  apar tments  as  a rental  project and collected 
and retained the  net rents. Tlic origiilal lease made  by the Bur ton  land- 
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owners expired 30 April, 1948. Thereafter the lease mas renewed from 
year to year, with the last renewal expiring 30 April, 1954. Before 
securing the last yearly extension the City tried but failed to purchase 
from the Burton plaintiffs the land on which the buildings are situate. 
Each of the leases contained a provision which permitted removal of the 
buildings during the term or ~vi th in  a reasonable, or a designated, time 
after expiration. 

The City Council decided to discontinue the rental project and at  its 
meeting held 11 February, 1954, adopted a resolution directing that the 
tenants be notified to vacate the premises by 1 May, 1954. Following this, 
the Burton plaintiffs entered negotiations with the City Council looking 
toward a continuation of the rental project. 

By  written memorandum dated 7 April, 1954, the Burtons submitted 
to the City Council a series of proposalq by which they offered: (1) to 
lease the lands on which the buildings are situate to the City for a term 
of two years upon the same conditions contained in the then current lease, 
provided the City agree to continue to operate the apartment project 
during the term; or (2 )  pay one-half the costs of improving the build- 
ings, provided the City take a lease for an  additional term of six years, 
or longer, and agree to continue the apartment project during the term; 
or ( 3 )  bid a minimum of $7.500 for the purchase of the buildings at  
public auction and make improvements which would correspond with 
those made by the City on similar apartments on Wray Street, ~vhere the 
City owned both land nnd buildings, prol-ided the Burton's not be required 
to sell the land on which the Thomas Street buildings are situate; or 
(4) sell a t  public auction the lands upon which the buildings are situate, 
provided the City at  the same time offer the buildings for sale at public 
auction and agree upon a reasonable apportionment of the moneys derived 
from the joint sale, and provided further that  the Burtons not be required 
to bid any specified amount at  the sale; or (5 )  consider any counter offer 
made by the City. 

All the offers. were rejected by the City without counter offer, and by 
resolution adopted 13 April, 3954, the Council ordered that the housing 
project '(be closed" and the buildings "torn down." This order was predi- 
cated upon findings of fact made by the City Council and embodied in 
the resolution to the effect that  (1) the housing emergency was OT-er; (2)  
that there v a s  no longer a housing shortage in the C i t ~  of Reidsville re- 
quiring the use of temporary apartment units; (3) and that the Thomas 
Street apartments having been ('constructed in temporary and substand- 
ard manner, will create a slum area in  the City and endanger or illjure 
the health, safety and welfare of the citizens of Reidsville." 

On 24 April, 1954, the original plaintiffs instituted this action, the 
allegations of their complaint, as supplemented by later amenclmellts, 
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being in  substance: That  the apartment buildings sought to be destroyed 
by the City are co~istructed of sound, substantial materials. They are 
not injurious or dangerous to life, health or morals. They do not con- 
stitute a slum condition. They are not a fire hazard. They riolate no 
zoning regulation. The City Council has been off,.red and is able to 
receive a substantial consideration for the property m t  refuses to nego- 
tiate or consider the .ale or any disposition of the property other than its 
destruction. I t  is further alleged that  under the exs t ing  facts ( I )  the 
proposed and intended destruction of the buildings is unlan~ful  and beyond 
tht> scope of municipal authority, and (2 )  that  in an,r event the order of 
thtl City Council to destroy the apartments conqtitute~, an arbitrary abuse 
of discretion. 

On 22 &Ipril, 195-1, Judge T,co Carr ,  R e d e n t  Judge of the Tenth 
Judicial District, granted a teniporary order restrai l ing the demolition 
of tlie buildings. 

On 19 Xay ,  1954, J. TIT. Anios, Nrs.  C. E. TITairrn and Claude S. 
Burton nere  made additional parties plaintiff by order of the Clerk and 
by proper pleading came in and adopted the allegaticns of the complaint 
of the origiiinl plaintiffs. 

On 26  Xay ,  1954, the defendants filed ,mswer admitting that the bnild- 
ings had been or4derrd torn down, denying that the action of the City 
Coilncil r s s  an  abuqe of legislative authority or discretion, and alleging 
in substance the facts found by the City Council in support of its reqolu- 
tion of 13  April, 1954, ordering the destruction of the buildings. 

On 7 June,  1934, by en: pnrte  order of the Clerk. J. TIT. Noricle and 
4-1 others ne re  joined as additional parties plaintiff and rlesignatecl as 
il adverse parties plaintiff." These parties filed ansner denying tlie mate- 
rial allegations of tlie complaint, adniitting the allegations of the defend- 
ants' aliswer, and further alleging, among other things. that they, the 
adverse parties plaintiff, are the owners of real eqtate located in the same 
vicinity as the apartnlent buildings and that  if t l ~ r  buildings are not torn 
do~vn a slum area mill be created nhich nil1 he detrimental to the general 
he,llth. aafety and nelfare of thc citizen. of Reidwill? at large and more 
particularly of tl~ose  person^ r e d i n g  in the immediate coniniunity. 

'The original plaintiffs n i o ~ e d  the coin? (1) that the nanlcs of the 
adwrse parties plaintiff be stricken f ~ o n t  the titlc of the cause and that  
their pleading b6 removed from the filc: or (2 )  tha if t11p court be of 
the opinion these ~ a r t i c q  are proper parties to the action, then and in that  
evtant that  the court order tlienl joined aq additional parti+ defendant. 

The motion was heard and denied In foto by Judge Phillips on 9 June,  
19.4.  A \ l s ~ ,  on that day tlw case 71a4 disposed of af ,er pre-trial confer- 
enc-e hy the entry of judgment o ~ l  the pleadings diqsoli-ing the restraining 
order and disinisqing the action. 
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From the order so entered the plaintiffs appealed. The appeal entries 
direct that the restraining order be continued in effect pending the appeal. 

Julizcs J .  G w y n  for p l a i n t i f f s ,  appel lants .  
Ju l e  ; I lcXic lzael  and  C laudr  8. S c u r q  fo r  d e f e n d a n t s ,  appellees.  
Slzcirp & Rob inson  f o r  adzqemc pnrties p la in t i f f ,  appellees.  

J O H S ~ X ,  J. I11 order to justify joinder of parties plaintiff the inter- 
ests of the plaintiffs must be conqihtent. True, the unity or identity of 
intere-t required a t  common law is not necessary under the Code (G.S. 
1-68, 1-70; TYilson v. X o t o r  Lities, 207 N.C. 263, 176 S.E.  750), but two 
or more plaintiffs representing opposing interests with reference to the 
main purpose of the action may not be joined. Osborne v. C a n t o n ,  219 
N.C. 139. 1 3  S.E. 2d 265; XcIntosh, N. C. Practice and Procedure, 
Sec. 2"' p. 212; 39 d m .  Jur.,  Parties, Sec. 29, p. 892; H a l l e t t  v. M o o r e ,  
282 Xass. 350, 185 N.E. 474, 91 A.L.R. 572. Moreover, an intervener 
as a party plaintiff in a taxpayer's action ordinarily must come into the 
case as it exists and conform to the pleadings as he finds them. See 39 
Am. Jur. ,  Parties, Sec. 79. 

The plaintiff J. W. Moricle and those similarly situated have come 
into the case, and by their pleading have expressly denied all material 
allegations of the complaint and attempted to assert claims wholly antago- 
nistic to those alleged by the original plaintiffs. Manifestly, the court 
belou- erred in permitting these adverse parties to remain in the action as 
plaintiffs. The question whether they may be joined as defendants not 
having been ruled on below is not presented for review. This Court will 
not decide questions on appeal which have not been adjudicated in the 
court belo~r.  B a n k  v. Catidle,  239 S.C.  270, 79 S.E. 2d 723; P e r r y  v. 
D o u b ,  239 N.C. 233, 77 S.R. 2d 711. 

S e s t  we come to the question whether the court below erred in allowing 
the defendants' motion for judgment on the pleadings. These principles 
of lan- come into focus : 

A motion for judgment on the pleadings is in effect a demurrer to the 
challenged pleading and admits the truth of all well-pleaded facts in the 
pleading and the untruth of the morant's own allegations in so f a r  as they 
are controverted by the pleading of the adversary. M c G e e  c. L e d f o r d ,  
238 S.C.  269,77 S.E. 2d 638; E r i c k s o n  v. S t a r l i n g ,  235 N.C. 643, 71  S.E. 
2d 3Sl .  See also Dobias  v. W h i t e ,  239 X.C. 409, 80 S.E. 2d 23. Nore- 
over. if good in  any respect or to any extent, a plea will not be overthrown 
by motion for judgment on the pleadings. E r i c k s o n  c. S t a r l i n g ,  supra.  
See a1.o B?yers v. B y e r s ,  223 N.C. 85, 25 S.E. 2d 466; P e r r y  v. D o u b ,  
sup 1.0. 
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T h e  complaint,  when liberally construed i n  favor  of the  pleader, as  is  
the  rule  on demurre r  or motion f o r  judgment  on tke  pleadings, is suffi- 
cient to  allege abuse of discretion on  the  p a r t  of the governing board of 
the  C i t y  of Reidsville i n  ordering the destruction of khe apar tment  build- 
ings. T h i s  suffices to  overthrow the  motion f o r  judgment on t h e  pleadings 
a n d  entitles the  plaintiffs to be heard  on the questions of fac t  raised by  t h e  
pleadings. See I n  re Housing Authom't,y, 235 N.C. 463, 70 S.E. 2d 500. 
T h e  judgment  was erroneously entered and  will be set aside. I t  is so 
ordered. 

E r r o r .  

LOUIS TWIFORD v. RlARVI?; A. WATERFIELD, EXECUTOR OF THE ESTATE 
OF MRS. MARTHA PARKER. 

(Filed 22 September, 1984.) 

1. Executors and  Administrators S 15d- 
The rule that where a person renders services lo another which a re  

knowingly and voluntarily accepted, the law presumes that  sucli services 
a re  given and received in anticipation of payment, is subject to the quali- 
fication that  the circumstances must be such as  to warrant the inference 
that a t  the time the services were rendered paymen). was intended on the 
one hand and expected on the other. 

2. Same- 
Services performed by one member of a family for another within the 

 unit^ of the family rule are  presumed to have been rendered in obedience 
to a moral obligation and without expectation of co npensation. 

3. Same- 
Plaintiff's evidence tended to show that  he rendered personal services 

to his foster mother during her last illness, and that  his foster mother 
stated that  he had looked after her and that  she wanted to look after him 
when she died. H e l d :  The failure of the court to apply the law to the 
evidence favorable to defendant by charging that  no recorery could be had 
if the services were rendered by plaintiff in discharge of a moral obligation 
in return for services the foster mother and her husband had rendered 
plaintiff during his childhood and yonth, is error. 

4. Same- 
The court's instruction that  where serrices are  rendered for one person 

by another, which a re  knowingly and voluntarily accepted, without more, 
the law presumes that  the services are  given and received in expectation 
of payment. must be he ld  for  error upon exceptions duly taken in failing 
to qualify the rule with the limitation that  a t  the time the serrices were 
rendered payment must have been intended on the one hand and expected 
on the other hand. 
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APPEAL by defendant from Carr, J., March Term 1954, CURRITUOK. 
New trial. 

Ciril action to recover compensation for services rendered defendant's 
testatrix. 

Defendant's testatrix and her husband had no children. They took 
plaintiff into their home when he was six or seven years of age and reared 
him a3 a foster son. H e  lired in the home until he was about twenty- 
seven years of age. He  then married and moved on his farm, which is 
across the road from the homeplace of defendant's testatrix, where he 
lived until a few years ago when he moved to a house about one-half 
mile away. 

Defendant's testatrix died 29 Xarch 1951. During the last several 
years of her life she was in ill health and had to take insulin. Plaintiff 
offered evidence tending to show that during the years of her illness until 
about six months before her death he gave her the insulin shots, stayed 
in her home at night more than half the time, and never let her stay at  
home alone overnight. I f  no one was with her he would spend the night 
in her home. He  provided her with food, prepared her breakfasts, cut 
and carried in fire wood, built her fires, and generally did those things 
which  ere necessary to make her comfortable during the day while he 
was away, and made himself the man of the household, performing all 
the chores that a man in that position would perform. 

There v-as also evidence that the deceased made statements to the effect 
that plaintiff looked out for her and stayed with her when she was by 
herself. and "when she died she wanted to look out for him then." 

The defendant offered evidence tending to show that the deceased lived 
with other people and out of the State during most of the last three years 
of her life and would yeturn to her home only occasionally and for very 
short periods of time, and that she was cared for by others than plaintiff. 

The court limited any recovery to services rendered during the three 
years next preceding the institution of this action, not counting the nine 
days n-hich elapsed between the death of the testatrix and the qualification 
of her esecutor. 

Issues were submitted to and answered by the jury as follows: 
"1. 1; the defendant indebted to the  lai in tiff? Answer: Yes. 
' '2.  I f  so, in what amount ? Answer : $3500.00." 
The court entered judgment on the verdict and defendant excepted and 

appealed. 

F ~ n n l ;  B. Aycock, Jr., and Worth & Horner for plaintif appellee. 
J o h n  H.  Hall for defendant appellant. 
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B a n s ~ r r . ~ ~ ,  C. J. The ruling of the court belon fixing the beginning 
date of the three-year statute of limitations. which statute was duly 
plt.aded, mas favorable to the defendant, and plaintiff did not except or 
appeal. Hence we need not discuss that  feature of t h ~  case. 

The court charged the jury in  part  as follows: 1'1) "The Court in- 
structs you that where service3 are rendered by one person for another, 
which are knowingly and voluntarily accepted, without m o r e  the law pre- 
sumes that  such services are given and received in ~xpectation of being 
paid for and will imply a promise to pay what they are reasonably n-orth 
(italics supplied) ; and (2) "If the piaintiff has satisfied you from this 
evidence and by its greater weight that  he did render any services to 
Mrs. Parker between the 14th day of June, 1949, and the time of her 
death, which were knowingly and voluntarily accepted by her, and that 
they were of some value, and that he is entitled to some compensation for 
said services, i t  would be your duty to answer that firs,t issue YES . . ." 

The defendant excepted to the foregoing excerpts from the charge and 
assigns same as error. H e  also excepts "in that  the Court failed to allude 
to  facts and circumstances whereby any presumption to pay may be 
rebutted and no legal obligation to pay arises, as whc're the serrices vere  
rendered as a pure gratuity, or simply i11 discharge of a moral obligation; 
and the Court failed to declare and explain the law arlsing on the evidence 
whereby the relation of the parties might be found by the jury to he such 
as to rebut any presumption to pay or implied prcmise to pay on the 
part  of defendant's testatrix." 

The excerpts from the charge of the court abore quoted find qanction 
in  the decisions of this Court. H u u s e r  v. Sain, 74 K.C. 552; T V i ~ k 7 e r  
v. Xillian, 141 N.C. 575; Ray v. Robimon, 216 N.C. 430, 5 S.E. 2d 127; 
G r a d y  v. Baison ,  224 N.C. 567, 31 S.E. 2d 760; S t e  uart v. Wyrich-, 228 
N.C. 429, 45 S.E. 2d 764. I n  fact, the excerpt nurrbered (1) is almost 
in the exact language used in  the Wyriclc case. 

Unless proper emphasis is given the italicized K O  ads "without more," 
the rule is too broad and comprehensivt>. Indeed, seldom, if erer, does 
a caqe arise in n hich nothing more than the rendition of some service of 
value which is knowingly and voluntarily receired is made to appear. 

T'i'hile, as heretofore stated, this Court has quoted the rule r i t h  ap- 
proral, we have no case, so f a r  as we hare  ascertainell, in which the deci- 
<ion was made to rest squarely on the rule, without 'imitation. Instead, 
in erery opinion in r h i c h  reference is made to the rule, the Court has 
proceeded to discuss the limitations pertinent to the facts involved in the 
particular case under consideration. So then, when we examine all of 
our decisions in  cases where the plaintiff mas seeking to recover for 
eerrices rendered under an  implied promise by the recipient to pa? there- 
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for, n-e find that there are material and substantial qualifications of the 
rule xhich have never been incorporated in the rule itself. 

The circumstances must be such as to warrant the inference that the 
services were rendered and received with the mutual understanding that ., 
they mere to be paid for. "The quanLu7n meruit must rest upon an im- 
plied contract.'' Lindley v. Fmzier, 231 N.C. 44, 55 S.E. 2d 815. I t  
must be made to appear that at  the time the services were rendered, pay- 
ment was intended on the one hand and expected on the other. Brown v. 
Williams, 196 N.C. 247, 145 S.E. 233; Francis c. Francis, 223 N.C. 401, 
26 S.E. 2d 907. The plaintiff must show by the greater weight of the 
evidence that both parties, a t  the time the labor was done or the services 
were rendered, contemplated and intended that pecuniary recompense 
should be made for the same. Y o l ~ n g  11. Herman, 97 N.C. 280; Staley 
v. Lozce, 197 N.C. 243, 148 S.E. 2-10; Lindley v. Frazier, supra; Lowrie 
v. Omvdine,  193 S . C .  267, 69 S.E. 131. 

Serrices performed by one member of a family for another within the 
unity of the family rule are presumed to have been rendered in  obedience 
t~ a moral obligation and without espectation of compensation. Francis 
v. Fra~zcis, supra. 

Where a party has voluntarily done an  act or rendered a service, and 
there  as no intention at  the time that he should charge therefor or under- 
standing that the other should pay, he mill not be permitted to recover, 
for that vhich was intended originally as a gratuity cannot subsequently 
be turned into a charge. The l a ~ r  cannot imply a promise contrary to the 
intention of the parties. Wood 1;. Lew;s, 167 S.W. 666. 

T h i l e  proof that  services of value mere rendered and voluntarily 
receired raises a presumption or will support the inference that compen- 
sation was contemplated by the parties, the presumption is rebuttable, 
and it is always a question for the jury to find n-hether there was or was 
not a promise, express or implied, to pay therefor, and i t  should judge 
from the facts and circumstances under which the services were rendered 
that i t  was in the contemplation of the parties that  the services were to 
be gratuitous or compensated, and the relation of the parties is one of the 
circumstances to be considered. 'CVilliams v. Barnes. 14 N.C. 348. I f  
the services were rendered as a pure gratuity or in discharge of a moral 
obligation, no promise to pay is implied and no presumption of such 
promise arises. Young a. IIerman, supra. 

It follows that  the court erred in applying the pertinent rule in its 
most general terms without limitation and then failing to apply the law 
to the evidence favorable to the defendant. I t  should have instructed 
the jury that if, upon a consideration of all the testimony, i t  should find 
that  plaintiff performed the services which are the gravamen of his action 
~vithout espectation of compensation or in return for the services the 
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deceased a n d  h e r  husband h a d  rendered h i m  dur ing  h i s  childhood, youth, 
a n d  young manhood, or, if, upon  a consideration of a l l  the  evidence, i t  
should find t h a t  plaintiff h a d  fai led to  prove by  t h e  greater  weight of the  
evidence t h a t  the  services i n  question were rendered a n d  receired wi th  
the  m u t u a l  understanding t h a t  they were to  be pa id  f x  o r  t h a t  they Twre 
performed b y  plaintiff wi th  t h e  expectation of compensation and were 
knowingly accepted by the  deceased under  circums;ances calculated to  
p u t  a reasonable person on  notice t h a t  the services ivere not  gratuitous, 
i t  should answer the  first issue i n  the negative. L i n d l o y  v. F r a z i e ~ .  s u p ~ a ;  
Lozvrie v. Oxend ine ,  supra; Anno. 54 AIA. 548. 

Whi le  there is  ample evidence i n  t h e  r w o r d  t o  sust,iin a verdict fo r  the 
plaintiff, the  fa i lu re  of t h e  court  i n  i ts  charge to  a p p l y  the  Ian- to  the 
evidence favoyable to the  defendant  entitles the defendant  to  a 

S e w  trial.  

IK RE BATTERY KIKG MAKUFACTURING COMPANY, INCORPORATED. 

(Filed 22 September, 1954.) 
1. Setoffs § l- 

Setoff operates as  payment only when there a re  reziprocal demands, and 
mar  be invoked only where there is mutuality of parties and of demands. 

2. Same: .%ssignments § 5: Receivers 5 1Pb (1)-Notice of assignment 
of account held sufficient under  tlie statute, defeating debtor's r ight  of 
setoff. 

Purchase order for goods was issued by the pnrchaser's wholly owned 
subsidiary acting as  purchasing agent. The goods mere delivered to the 
purchaser's warehouse, and invoices delivered to ihe purchasing agent. 
One of the invoices was stamped with notice that  xccount for the goods 
had been assigned to and was owned by a factor. The inroice stamped 
with the notice was retained by the pnrchasing agent, and the other inroice 
was sent to the purchaser. The seller later became insolvent, and the 
purchaser sought lo set off a debt due it  by the seller against the account 
for the goods in the receiver's hands. Belrl: If the purchaser and its pur- 
chasing agent are  treated as  a single entity for the purpose of chewing 
mutuality of parties and obligations as  a basis of setoff, they must be 
treated as  a single entity in resolving tlie question of notice, and therefore, 
notice stamped on the invoice received by the purchasing agent must be 
treated as  notice to the purcha~er  within the meaning of G.S. &-SO ( I ) ,  
( c ) ,  and such assignment defeats tlie purchaser's right to setoff. 

3. Assignments 5 5: Receivers 5 9- 
Merchandise was delivered to tlie purchaser with copies of tlie invoice, 

one of which was stamped with notice that the account had been assigned 
to a named factor. The factor paid the seller for tk.e account. The goods 
were refused by tlie purchaser on the ground that  they were defectire, and 
returned to the seller. Upon receirership of the seller, the rece inr  sold 
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the same goods to the original customer at  a reduced price. Held: Under 
the provisions of G.S. 44-84 the purchase money received from the sale of 
the goods by the receiver was impressed with a trust in favor of the as- 
signee, and the assignee may assert his claim therefor as against the 
recei~er. 

HIGGISS, J., took no part in the consideration or decision of this case. 

APPEAL by claimant Rawleigh, Xoses 8: Company, Inc., from M c S w a i n ,  
Spec ia l  J u d g e ,  a t  26 October, 1953, Term of FORSYTH. Reversed. 

Cra ige  Le. Cra ige  and  R o g e r  B. IiTendrix for  R a w l e i g h ,  Moses  d Co., 
Inc . ,  appel lant .  

Hnrce?j A. L u p t o n  a n d  P a r k e r  '6 L u c n s  for B a t t e r y  K i n g  M a n u f a c t u r -  
i n g  C o m p a n y ,  appellee.  

Wamble, Car ly l e ,  J l a r t i n  tl: Sandr idge ,  a n d  Char l e s  F. V a n c e ,  Jr., for  
DUX-e P o x e l  C o m p a n y ,  appellee.  

JOITS~OS, J. This is a receivership proceeding involving the validity 
and priority of claims against an  insolvent corporation, heard below by 
the pre:iding judge on exceptions to the report of the receiver. 

Battery King Manufacturing Company, Inc., hereinafter referred to 
as Battery King, is the corporation in receivership. I t  was engaged in  
the business of reconditioning and selling motor vehicle batteries. 

Ra~vleiph, Moses k Co., Inc., hereinafter referred to as Rawleigh-Moses, 
is a factoring corporation engaged in the business of purchasing accounts 
recei~able from businesses nhich find i t  advantageous to reduce their 
receivables to quick liquidity. 

=It the time Battery King passed into receivership i t  was operating 
under an  unregistered factoring agreement with Rawleigh-Moses executed 
2 June,  1052, whereby Ramleigh-Moses ~ ~ o u l d  factor, i.e., purchase at  a 
fixed rate the accounts receivable of Battery King and collect the moneys 
due thereon directly from the various debtors. 

The appeal relates to t v o  claims filed with the receiver. One involves 
a setoff claimed by Duke Power Company, the other an assigned account 
receivable for a shipment of goods rejected by Burlington Mills. Both 
claims 11-ere resolved against the factoring firm of Rawleigh-Moses in the 
court he lo^^-. We discuss them se r ia t im .  

1. T h e  S e t o f  C l a i m  o f  D u k e  Power  Company. -At  the time Battery 
King  vent into receivership, i t  owed Duke Power Company, hereinafter 
referred to as Duke Power, the sum of $381.25; whereas Duke Power 
ov~ed a Battery King account receivable of $227.56. Duke Power claimed 
the right to set off the sum due i t  by Battery E i n g  against the amount i t  
oved on the Battery E i n g  account receivable. The setoff claim was con- 
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tested by the factor. Rawleigh-Moses, on the ground that  the Battery 
King receivable oved by Duke Pov-er had been as-igned to Ravleigh- 
Moses prior to the receivership and in  law was a protected assignment. 

The setoff wa. allowed by the court below on the ground that the 
assignment of the n u k e  Power acconnt to Rawleigh-Moses was not bind- 
ing on Duke Power for the reason that  written notice of the assignn~ent 
had not been given i t  before the receivcmhip. The exception talien by 
Rawleigh-Moses to this ruling brings into focus the provisions of our 
Assignment of A\cconnt. Iieceirable Act, Chapter 106, Scssion Lnn-.: of 
1945, now codified as G.S. 4.1-77 through 44-85. 

I t  is noted that  this Act prescribes two methods of protecting an aqsign- 
rnent of accounts receivable : (1 )  by the registration ~f a notice of a s ign -  
ment i n  the public registry of the county of residence of the assignor, 
G.S. 4478;  or ( 2 )  by "the g i ~ i n g  of written notice t~ the debtor that  the 
account has been assigned to the named assignee,'' (3.8. 44-80 (1 ) .  (c). 
V e  are concerned here only with the second methcd. Rawleigh-Iloses 
insists that  written notice of the assignment was 3uly given to Duke 
Power in compliance with the statute. S s  to this, the controlling facts 
agreed, or found without objection by the court below, are these: 

Mill Power Supply Company, hereinafter referred to as Mill Polver, 
is a ~ i ~ h o l l y  ovned subsidiary of Duke Power and ser ms as its purchasing 
agent. The  disputed account i \  based OII a sh ipn~ent  of merchandise 
made by Battery King and delioered a t  Duke P o ~ e r ' s  bus garage in 
Greensboro on ordei of Nil1 Poner .  The  purchase order from Mill 
Power, dated 2 January ,  1953, submitted to Battery King, contained the 
following instructions on the face thereof : 

"Ship to : Cht rge to : 
nulie Power Company Duke Power Co. 
E. Xk t .  St .  Vhse .  Cli: rlotte, N. C. 
Greensboro, N. C. 

"This order is subject to the terms and condjtions printed 
on the back hereof." 

On the back of the order is the follo~ving: 

"This order is subject to the following terms and conditions 
~ n d  by accepting the order. or any par t  therl?of, the seller 
agrees to and accepts said terms and conditions." 

L h o n g  the conditions printed on the back of the order were the fol- 
lowing : 

"1. I f  seller refuses to accept this order exactly as written, he 
d l  return i t  a t  once with explanation. 



N. C.] F;1LI, T E R X ,  1954. 589 

'(4. Seller will deliver no invoices to purchaser's employees. 

( I  ' l i .  Purchaser may at  any time insist upon strict compli- 
ance with these terms and conditions notwithstanding any 
previous custom: practice or course of dealing to the con- 
trary." 

Copy numbered two of the invoice was delivered with the merchandise 
to one Z. T'. Green, storekeeper at  the bus garage and an employee of 
Duke Power, who signed his name on the copy of the invoice after the 
vords "Rec'd by." The invoice is dated 12 January,  1953, and indicates 
a sale of merchandise in the aniount of $227.56 made by Battery King 
to Nil1 Power Supply Co., Charlotte, S. C., for delivery to Duke P o ~ e r  
in  Greensboro. The following was stamped on copy numbered two of 
the invoice : 

' ( X O T I C E  

"THIS ACCOUNT is assigned to and is owned by 
RAWLEIGH, MOSES & Co. INC., FACTORS 

Box 1188 High Point, N. C. 

('Payment other than to said Factors does not con- 
stitute payment. So t i fp  Factors if merchandise 
not received in 5 days after receipt of invoice." 

Copies numbered one and two of the invoice were receired by Mill 
Power on 26 January,  1953. Eattery King was placed in receivership 
28 January,  1953. The original invoice, numbered one, received by Duke 
Power in Charlotte contained no stamped notice of assignment as e h o ~ n  
on copy numbered two or any reference to any assignment of the account. 
No evidence was presented that the copy numbered two ever was received 
by Duke Power. 

The court below further found that d l  shipments to Duke Pox-er from 
Battery King mere on orders from Mill Power for Duke Pox-er and that  
prior to receivership all assigned accounts on orders from Xi l l  Power 
were paid direct by Duke Power, without objection of any nature, to 
Rawleigh-Moses. 

Setoff operates by way of payment where there are reciprocal demands. 
I t  may be invoked only where there is mutuality of parties and of 
demands. I n  r e  Hank, 205 N.C. 333, 171 S.E. 436; Dameron ?;. Car- 
penter, 190 S .C .  595,  130 S.E. 328; 47 *4m. Jur . ,  Setoff and Counter- 
claim, Sec. 48;  80 C.J.S., Set-Off and Counterclaim, Sec. 48 (2) .  

Duke Power in order to show the mutuality requisite to the right of 
setoff relies upon the fact that Mill I'ower is its wholly owned subsidiary, 
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but seeks to escape the burden of bring charged with the written notice 
to Uill Power showing assignn~ent of tho account. The position is un- 
tenable. I f  Duke Power and &rill Povier are to be treated as a single 
entit? for the purpose of showing mutuality of parties and obligations as 
n basis for setoff, logic and simple justice require that  the single-entity 
collccpt also be applied in resolving the question of .lotice. As to this, 
tlie crucial finding below is that inroic,. numbered two on which the 
notice of assignment waq stamped mas "received by Mill Supply Company 
on 26 January,  1953, and so stamped." This notice received two days 
before receivership by the wholly owned subsidiary of Duke Power must 
he treated as notice to the latter within the meaning of G.S. 44-80 ( I ) ,  
(c) .  'rliis defeats the setoff claim. 

I n  this view of the case the terms and conditions of the purchase order 
are not pertinent to decision, and we treat as moot the question whether 
the notice to Z. V. Green on 12 January,  1953, at  the bus garage wis  
notice to Duke Pomer. 

2. ?'he Shipment of Gootls Bejectecl by Burlington i1Iills.-Shortly 
prior to the receivership, Battery King delivered to Burlington Mills 
fourteen batteries, and the account receivable in  the amount of $388.00 
representing the delivery was assigned to Rawleigh-Moses, who imme- 
diately made payment to Battery Icing for the account. Upon delivery 
of tlle hatteries to Burlington Nills, together with two copies of the 
inroice. one of which was stamped with notice of assignment of the 
account receivable, the receiving clerk for Burlingtcn Mills refused to 
accept the shipment on the ground that i t  contained improper batteries. 
The returnod batteries were in the possession of Battery King when the 
recei~-cr n a -  appointed. Later the idelltical batterits vere  sold by the 
recei\-er to Barlington Mills for the reduced sum of $364.88. 

The forcpoing facts bring the claim of Rawleigh-Noses n~i th in  the pro- 
visions of the Reti~rned Goods section of the dssiglment of Accounts 
Receivable Act, G.S. 44-84, under which the receirer v a s  required to hold 
in trust for Kamleigh-Moses the goods which gare  rise to this assigned 
accoullt receivable. This being so, the purchase money received from the 
sale of the goods Tvas impressed with a trust in fa~yor of R a ~ l e i ~ h - h I o s e s ,  
and i t  is so ordered. 

,Is to both claims, the judgment of the court below is 
Reversed. 

H r ~ a r s s ,  J., took no part in the consideration or dlxision of this case. 
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J. 0 .  HATCHETT (EMPLOYEE) V. THE HITCHCOCK CORPORATION (EM- 
PLOYER), ST. PAUL MERCURY INDEMNITY COlIPAXY (CARRIER). 

(Filed 22 September, 1934.) 

1. Master and Servant § 37- 
While the Workmen's Compensation Act is to be liberally construed to 

the end that its benefits should not be denied by narrow and strict inter- 
pretation, the rule of liberal construction does not warrant the reading into 
the act meanings alien to its plain and unmistakable words or justify 
judicial legislation converting the act beyond the legislative intent into 
an accident and health insurance act. 

2. Master and Servant 8 53b (8)-No recovery may be had  for  services as 
practical nurse when Commission does not  authorize o r  order such serv- 
ices prior to  their  rendition. 

The evidence disclosed that employee's mother, with whom employee 
resided, cared for him for long periods of time while employee was in a 
cast and entirely helpless during intervals between treatments a t  a hos- 
pital. A rule of the Iudustrial Commission promulgated pursuant to G.S. 
97-80 ( a )  stipulated that fees for practical nursing would not be honored 
unless written authority had been obtained from the Commission in ad- 
vance. No prior approval for such nursing services was obtained from 
the Commission in this case. Held: The facts do not warrant an award 
to the employee's mother for the nursing services rendered, even if G.S. 
97-25 and G.S. 97-26 empower the Commission to make an award for such 
services, since under its rule and under the statutes such "other treatment 
required" must be previously authorized or ordered by the Commission. 

APPE.~L by defendants f r o m  Sin&, .J., Apri l  T e r m  1954 of CHEROKEE. 
Proceeding under  Workmen's Compensation Act to  determine liability 

of defendant, T h e  Hitchcock Corporation, employer, and  defendant, 
S t .  P a u l  Mercury  Indemni ty  Company,  compensation carr ier ,  to  plain- 
tiff, in ju red  employee, and to X r s .  J. W. Hatchet t ,  plaintiff's mother ,  
f o r  services rendered to h im a t  h e r  home. 

T h e  hearing commissioner found the jurisdictional requirements, the 
occurrence to the  plaintiff of a compensable in jury ,  the  extent of the  
disability resulting therefrom and the compensation f o r  said i n j u r y  pay- 
able to  the plaintiff therefor under  the  Act, and  made  a substantial amard, 
and  also made  a n  amard to the  plaintiff's mother  i n  the  s u m  of $840.00 
f o r  services rendered to t h e  claimant. T h e  defendants did not  appeal  
f r o m  the amard of compensation to the plaintiff f o r  his  injuries, but  did 
appeal  to  the F u l l  Commission f r o m  the a v a r d  to  his  mother, assigning 
as  e r ror  the fai lure  to find cer tain facts  and  the conclusions of lav-. T h e  
F u l l  Commission made  findings of fact,  conclusions of l aw and an-arded 
$780.00 to the  plaintiff's mothey. 
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011 a p p ~ a l  to the Superior Court, the ava rd  of the Commission was 
upheld. From this latter ruling, the defendants appealed assigning error. 

P a ~ r w x ,  .J. The sole question prevnted for review is the award of 
$i\0.00 to claimant's mother for ~ ~ r v i c e ~  rendered in her home to him. 

Tlle follou~ing facts found by the Full  Cornn~ission are supported by 
competent eridence. The claimant, 23 years of age and unmarried, 
rerciwd in his work R s e x r e  coniminuted fracture 3f the right femur. 
Hc lirecl with his mother, Xrs .  J. W. Hatchett, TI-110 i ;  neither a graduate 
nurse, nor a registered nurse, aor a licensed practical nurse under our 
Stqtute 1 . a ~ .  H e r  sole experience in rendering aid to the sick is such as 
ic. nornlally acquired by a mother n h o  has reared ihree children on a 
farm. That  after orthopedic surgery and about 30 d a y d n  a hospital, 
c l a~mant  was removed 22 .Tuly 1949 to hic. mother's home. H e  was 
incansed in a hip spjca cast, covering hic. mt i re  body from the lerel of the 
loner chest extending over his h i p ,  corering both l e p  to the ankle. He 
conld not leave his bed without help, and could do nothing for himself 
csc~ept to feed himself when food was brought. His  mother cooked and 
serretl his meals, bathed him, placed and remored bedpans, and rendered 
other necessary services. On 22 August 1940 clain~ant 11-as carried to a 
ho-pita1 for further surgery. On 23 December 1949 he returned to his 
home ill n hip spica cast, where his mother renderec similar services to 
him. On 29 December 1949 he was carried back to the hospital for fur- 
thcr t r ea tm~nt .  On 28 January  1050, he was returned to his home again 
in a hip .pica cast, where again his mother rendered .ervices to him. On 
S N a y  1950, he returned to the hospital for further treatment. On 9 Ju ly  
1950. he nns  returned to his home in a hip spica .ast, nhich did not 
include his left ley. JIe n a s  ctill confined to his bed unable to care for 
himself. On 25 Sentember 1930, he returned to the hospital, the cast 
TI~:IS remoretl, a brace wai: fitted, and he was able lo care for himself. 
Mrs. Hatchett did not obtain the approval of the Industrial Coinmission 
before rendering these services to claimant, nor did any one else for her. 

The Full  Commission made these conclusions of lair : One,  the services 
rendered by Mrs. Hatchett to the claimant were part of the other treat- 
mpnt contemplated bp G.S. 97-25, and the defendants are required to pay 
therefor 11nder G.S. 07-26 and G.S. 97-90 (a ) ,  and c i t a  in support Collins 
q y .  RephIlnrl in Grorrry Co., (No.)  230 8.W. 2d 880; California Casualty 
Tnd. Emch. v. Industrial A c r .  Com'n., (Cal.) 190 P. 2d 990; Larson 
Workmen's Compensation Lav7, Sec. 61.13. Two, the services rendered 
bv Mrs. IIatchett to her son were not gratuitous. Three ,  the Commission 
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has jurisdiction to fix fees to be paid for nursing services rendered to 
claimant under G.S. 97-90 (a )  ; G.S. 97-25 and G.S. 97-26. Four, Mrs. 
Hatchett is to be paid $4.00 a day for 195 days of services rendered to 
claimant under G.S. 97-26, G.S. 97-26: and G.S. 97-90 (a ) .  An award to 
her of $780.00 was made. 

The Full Conlmission in its opinion and award to Xrs .  Hatchett states 
that under authority of G.S. 97-80 ( a )  it made and published Rules and 
Regulation.. in connection with the administration of the Compensation 
Act. The Rules and Regulatious, made and published in 1945, which 
were in force when Mrs. Hatchett rendered services to claimant, contain 
these provisions as to nursing: "In cases of urgent necessity a special 
graduate or registered nurse may he furnished for not to exceed seven 
days. T r i t t e n  authority must be obtained in advance for all services in 
escess of seven days. Fees for practical nursing service by a member of 
claimant's family or anyone else will not be honored unless written 
authorit? has been obtained in advance." The Rules and Regulations 
published by the Industrial Commission in 1951 contain almost the exact 
language of the 1945 Rules and Regulations as to nurses. The Full  Com- 
mission in its opinion and award states that  its published Rules and 
Regulations as to nursing must be relaxed in  this proceeding under the 
general policy announced in its Rules "the fees in the following schedule 
are the ones which will ordinarily be a p p r o ~ e d  by the Commission." 

Dr. James H. Cherry, an  orthopedic surgeon, performed claimant's 
operations, and was his witness. Dr. Cherry testified that  when the 
claimcnt mas a t  his home in a cast, he never recommended the employ- 
ment of a registered nurse to take care of h im;  that  all claimant needed 
was practical care consisting of daily bathing, feeding, turning him over, 
attending to bedpans, etc. 

I t  is not debatable that the Workmen's Compensation Act is "to be 
liberally construed to the end that the benefits thereof should not be denied 
upon technical, narrow and strict interpretation.'' Johnson v. Hosiery 
Go., 199 X.C. 35, 153 S.E. 591. The rule of liberal construction cannot 
be used to read into the Act a meaning alien to its plain and unmistakable 
words. IIen7.y v. Leather Co., 231 N.C. 477, 57 S.E. 2d 760. TVe should 
not overstep the bounds of legislative intent, and make by judicial legis- 
lation our Workmen's Conlpemation Act an  Accident and Health Insur- 
ance Act. L~1ute7-  7%.  l ? n f e r p i * i s ~ ~ ,  In(..,  ant^, 399, 52 S.E. 2d 410. 

G.S. 97-25 provides for medical, surgical, hospital, and other treatment, 
includiug medical and surgical supplies, as may reasonably be required, 
for  r, period not exceeding tell weeks from date of injury to effect a cure 
or give relief, and for such additional time as in the judgment of the 
Coinmiqsion will tend to le3sen the period of disability. I t  further pro- 
vides that in case of a controversy arising between the employer and 
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employee relative to continuance of medical, surgical, hospital or other 
treatment the Industrial Comnlission may order such further treatment 
as may in the discretion of the Comnlission be necessary. The Commis- 
sion may at any time upon the request of an emp10,pee designate other 
treatment suggested by the injured employee subject to the approval of 
the Commis won.  ' 

(2.8. 97-26 provides for the pecuniary liability o' the employer for 
medical, surgical, hospital service or other treatmwt required, when 
ordered by the Commission. (Italics ours). 

G.S. 97-90 ( a )  provides that fees for attorneys 2nd physicians and 
charges of hospitals for serviws shall be subject to the approval of the 
Commission. 

(3.8. 97-50 ( a )  provides that the Commissioli may make rules not in- 
consistent with the Compensation Act, for carrying out its provisions. 

There is no evidence in the Record that claimant r2quested the Indus- 
trial Commission to order his mother to render services to him or that 
the Commission ordered such services to be rendered. There is no evi- 
dence that the Industrial Commission ever gave written or oral permis- 
sion for the rendition of such services, though it made an award for them 
to Mrs. Hatchett. The services were not done in a sullden emergency. 

We do not consider i t  necessary to decide in this proveeding the interest- 
ing question debated in the briefs and argued in the opinion of the Com- 
mission as to whether the words "and other treatment I-equired" contained 
in  G.S. 97-25 and in G.S. 97-26 include nursing. I f  they do, the award 
cannot be sustained, because no authority, written or 3therwise, from the 
Industrial Commission had been obtained in advance for such services 
by claimant's mother, nor had such services been ordered by the Commis- 
sion. To hold otherwise ~voulcl be to distort and pervert the plain and 
explicit words of the 1945 Rules and Regulations of the Conlniission 
made pursuant to G.S. 97-90 (a) ,  and cjf G.S. 97-26, ~ rh ich  ~rovides  for 
the pecuniary liability of the employer for "other treatment required" 
when ordered by the Commiqsion, if such words "other treatment re- 
quired" in G.S. 97-26 embrace nursing. The argument of the Industrial 
Commission that its Rules as to previous written autiority for practical 
nursing service by a member of claimant's family must be relaxed under 
the general policy announced in its Rules "the fees in ihe following sched- 
ule are the ones which will ordinarily be approved by the Commission" is 
not, conrincing. Such general policy, as  the Commi~sion calls it, seems 
to apply only to the size of the fees. Further, in making such argument 
the Commission seems to have overlooked the words of G.S. 97-26 that 
liability exists for "other treatment required when ordered by the Com- 
missionv-that is the language of the General Assvmbly. I t  is their 
duty to enact legislation; i t  is ours to interpret and apply it as written. 
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S. v. Scoggin, 236 N.C. 19, 72 S.E. 2d 54. I f  the words '(other t reatment  
required" do not  include nursing, there is n o  liability of defendants t o  
Mrs. Hatchet t .  

I t  m a y  not be amiss to  refer to  the tno  cases cited i n  the  Conclusion 
No. 2 of the F u l l  Commiwion's opinion. I n  Collins v. Reed-Harl in  
Grocery Co., (Mo.) 230 S.W. 2d 880, the court  was construing a Missouri 
Statute .  which the  opinion states contains these words:  "Section 3701, 
R.S. 310. 1939, Mo. R. S. A, provides: ( a )  i n  addition to  al l  other  com- 
pensation, the  employee shall receive and  the  employer shall provide such 
medical, surgical and  hospital treatment, including nurs ing  . . ." In  
California  Casual ty I n d .  Exch. zq. Tndustrial Acc. Com'n., (Gal.) 190 P. 
2d 990, the  Cour t  was construing the Labor Code. T h e  opinion s tates:  
"Section 4600 of t h e  Labor Code provides: Medical, surgical a n d  hos- 
pi ta l  treatment, including nursing, medicine . . ." 

I t  is o u r  opinion, and  me so hold, tha t  the findings of f a c t  of the Com- 
mission do not support  its conclusions of l a w  t h a t  the  defendants a r e  
required to pay  X r s .  Hatche t t  f o r  her  services to  claimant, and  the  award  
cannot be sustained. 

Reuersed. 

STATE V. JAMES DEW AND STATE-WIDE BAIL, ISC. 

(Filed 22 September, 1954.) 

1. Arrest and  Bail § 8- 
Where the surety's answer to a scire facias amounts to nothing more 

than a plea for additional time, without allegation of facts disclosing 
excusable neglect or constituting a legal defense or appealing to the con- 
science and sense of fair play, judgment absolute against the surety is 
proper. 

2. Same- 
The liability of a surety on an appearance bond is primary, and therefore 

service of scire facias on the principal is not a prerequisite to judgment 
absolute against the surety. 

3. Same- 
The service of a scire facias on the surety gives the surety notice to 

appear a t  the next term of court, and no other notice by the judge, the 
solicitor, or calendar is necessary, it  being a term-time matter. 

4. Same- 
Khere  the original answer to a scire facias presents no legal defense or 

matters appealing to the conscience or sense of fair play, and there is no 
esception to the court's refusal to permit the surety to file a n  unverified, 
amended answer setting forth a legal defense. the refusal of the court to 
grant the surety's verified motion to vacate the judgment absolute on the 
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bond vi l l  not be held for prejudicial error. since unon the record if the 
jndgmcnr v e r e  vacated the State would be entitled to hare  the same judg- 
ment re-entered. 

5. Appeal and  E r r o r  § 23- 

Assigiiments of error must be filed in the trial court and certified with 
the case on appeal. An assignment of error filed initially in the Supreme 
Court will be disregarded. G.S. 1-28?, 

6. Appeal and  Error 3%- 

Where the record is silent upon a particular point, the action of the trial 
court will be prrsumed correct. 

7. Arrest and Bail 8- 

Where jlidgment a b s ~ l u t e  has been entered against the surety on an 
appearance bond, the surctg is entitled upon the later apprehension and 
delirerr of the defendant to the authorities of that  county for trial. to be 
heard under the prorisions of G.S. 15-116 upon its motion to modify or 
~ a c n t e  the jiidgrnent absolute. 

APPE LL by the w w t y  on defendant 's appearance hond f r o m  ,Ifor, ic, J., 
M a y  T e r m  1954, TT'rr,~ox. MElmed.  

C r i n ~ i n a l  indictment. heard  on m o t i o l ~  to  vacate o r  modif judgment 
abqolute entcred again-t  the snrety on d ~ f e n d a n t ' s  allpearanee bond. 
Ll t r u e  bill of indictment cliarging the comniirsion of a felon>- was 

returned against the defendant  a t  the  Decenlber 1953 T e r m  of the  Supe- 
r ior  Cour t  of TTilson County. H e  v a s  apprehended and executed bond 
f o r  hi, appearance a t  the  F e b r u a r y  1954 T e r m  of court.  State-VTide 
Bai l ,  Inc .  executed the bond as ~ n r e t x .  

T h e  defendant failed t o  appear  a t  the F e b r u a r y  1 9 5 1  T e r m  as he was 
bound to do. H e  TT as du ly  called and failed to  ansner .  Thereupon the 
collrt entered judgment nisi on the bond and  directed t h a t  a scire fncias  
and  cnpias be for thwith issnecl. T h e  sri7-e fncins, returnable on 3 N a y  
1951, thc first d a y  of the X a y  Term,  x a s  duly served oil the  surety. O n  
S Apr i l  1954 the  surety filed with the  clerk a paper  n r i t i n g  which pur -  
ports  to be a n  a n s r e r  to the s c i , ~  facius.  O n  3 M a y  1964, the re tn rn  date  
of the  scire facias, judgment abqolute on the  a p p e a r ~ n c e  bond IT-as duly 
entered against the  surety. Kei ther  the surety nor  its a t torney was i n  
court  a t  the time. Counsel h a d  gone to winston-Sale~n to at tend to other 
business. 

i f t e r  some litt le negotiation by telegram, telephone, and otherwise, 
between counsel, the solicitor, and the judge, counsel f o r  the  surety was 
notified t h a t  he might  appear  on 11 3Iag and prescut a n y  legal defense 
set f o r t h  i n  S. T .  Pe l l ey ,  222 2 . C .  GSZ. 2 1  S.E. 2d 635, and  to shon t h a t  
t h e  defendant failed to  appear  f o r  the  reason h e  was then serving a sen- 
tence i n  another  jurisdiction, if such showing could be3 made, but  t h a t  the  
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judge ~ o u l d  not hear a motion to vacate or modify the judgment absolute 
which was addressed ~ o l e l v  to his discretion: tha t  he would decline to 
exercise his discretion in faror  of the surety a t  that  time. 

On 11 May 1954, counsel for the surety appeared, tendered a proposed 
amendment to his original answer, and filed a motion to vacate the judg- 
ment and for an  extension of time within ~ ~ h i c h  to apprehend and produce 
the defendant, or, in any eveat, that tlie surety "be heard in mitigation 
of forfeiture under such terms as may be fa i r  and just." 

I n  the proposed unverified amendment to the answer i t  is alleged that  
a t  the time the defendant defaulted he \iTas serving a sentence in another 
jurisdiction: that  he v a s  thereafter appr~hended and returned to the 
Ti lson County jai l ;  that  he iq now s e r ~ i n g  a sentence imposed in Wayne 
County; and that  he will be delirered to the officers of TVilson County so 
soon as he completes the sentence he is now serving. 

The court made an entry a t  the foot of the proposed amendment to the 
answer as follows: "This amended answer tendered and declined and 
motion to strike judgment is declined. This X a y  11, 1954. l lorris ,  J." 
The surety did not except. 

The record fails to disclose that  any hearing was had on 11 May or 
that the surety tendered any evidence as to the whereabouts of the defend- 
ant  at the time he failed to appear or a t  any subsequent time or any other 
evidence whatsoerer for the consideration of the court. 

On 24 May 1954 the defendant gave written notice of its exception to 
the order entered by the court below and of its appeal to the Supreme 
Court. Serrice thereof was accepted by the solicitor. 

C'lzarles I,. i l b e m e t h y .  Jr., for appe l lan t .  
Lzrke L a m b  for a p p e l h e .  

BSRXHILL, C. J. The record:: in this and companion cases now pend- 
ing in this Court are in a state of confusion. We may only su rmiv  what 
happened in the court belo~r. The clerk first certified the record proper 
and assignments of error, and the appeal n7as docketed here. Appellant 
thereafter filed with the Clerk of this Court ~ r h a t  purports to be an agreed 
case on appeal. I t  likewise filed here its "Alssignment of E r ro r  No. 7." 

There is nothing ir? the record to indicate that the surety offered any 
evidence, either oral or documentary, in support of its motion to vacate 
the jud,ment absolute to the end the surety might have additional time 
in which to locate and produce the defendant. Yet the trial calendar for 
that  t ~ - o  weeks' criminal term of court, telegrams, summaries of telephone 
conversations, and other extraneous matter are included. 

V h e n  the record is boiled do7m to its essentials, i t  becomes apparent 
that the one and only question of law presented for consideration is this : 
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Did the court below commit error when it declined to :onsider the motion 
to vacate or modify the judgment absolute in so f a r  as i t  was directed to 
the discretionary authority of the court :1nd limited he hearing to such 
evidence as tended to establish a legal defense or to show that the defend- 
ant,, a t  the time the judgment nisi n a s  entered, mas in prison in  some 
other jurisdiction? I n  other words, mas the bond!.man entitled to a 
hearing under G.S. 15-116 as a matter of' r ight?  

Ordinarily we might answer in  the affirmative. On the particular 
facts appearing in this record we are constrained to say that  if i t  was 
the duty of the court at  that  time to hear and rule OIL the motion in the 
exercise of his discretion, his refusal so to do did not prejudice the de- 
fendant. 

The original answer to the s c i ~ e  facins fails to disc*lose excusable neg- 
lect on the par t  of the surety or its attorney. Nor does i t  contain any 
allegations of fact which mould constitute a legal defense or appeal to 
the conscience and sense of fa i r  play of the judge. 111 fact, i t  is nothing 
more than an  appeal for additional time. The verified motion is lacking 
in merit. The defendant was a t  the time a fugitiv3 from justice and 
there mere several other cases on the docket in which judgments absolute 
had been entered against the appellant arid were still unsatisfied. 

The liability of a surety on an  appearance bond is primary. Service 
of the scire facias on the principal is not a prerequisite to a judgment 
absolute against the surety. T n r  Hee l  Bond Co. v. X ~ i d e r ,  215 X.C. 361, 
11 S.E. 2d 291;  8. v. Brown, 215 N.C. 3 6 5 , l l  S.E. 2d 294. 

The scire facias served on the appellant gave i t  amp;e notice that i t  was 
required to appear on the first day of tlie J I ay  Term and show cause, if 
any i t  had, why judgment absolute should not be entered. Neither the 
fact there was a trial calendar nor the fact there was no scire facias 
calendar prepared for the term imposed on the judge or the solicitor any 
obligation to give appellant or its attorncy nny additional notice. I t  was 
a term-time matter. Appellant had notice tlie cause was pending for 
motion for  judgment absolute, and i t  knen that the defendant had not 
been apprehended. I t  mas its duty to attend to the hs incss  at  hand or 
else suffer the consequences. 

So then, at  the time the court declined to vacate the judgment there 
was no fact or circumstance disclosed to the court i n  appellant's pleadings 
filed which. if true, mould constitute a legal defense o .  appeal to the dis- 
cretionary authority of the judge. Shonlti v e  now dilect the court belov 
to vacate the judgment, the State w o ~ ~ l d  have the right to denland the 
immediate entry of its counterpart. TTrllj- should we do a vain and useless 
thing ? 

Assignments of error may not be filed, in the firft instance, in this 
Court. They must be filed in the trial court and ceriified with the case 
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on appeal. G.S. 1-282. Therefore, appellant's purported assignment 
of error KO. 7 presents no question for this Court to consider and decide. 
I11 any erent, as the record is silent on the question, we must assume that  
the judge had ample cause for entering that  part  of the judgment to 
which this assignment is directed. 

Should the surety hereafter apprehend the defendant and deliver him 
to the authorities of Wilson County for trial in this case, i t  may still be 
heard under the provisions of G.S. 15-116. 5'. v. Bradsher ,  189 K.C. 401, 
127 S.E. 349; S. v. Clarke, 222 S .C .  742, 24 S.E. 2d 619; T a r  Heel Bond 
Co.  9. l iricler,  supra;  S .  v. R ~ o l c i l ,  supra. 

I f  the defendant mas in fact in the custody of the Wilson County 
authorities or of the State 1Iighway and Public Works Commission at  
the time he was called and judgment n i s i  was entered, this would con- 
stitute a legal defense and appellant may now enter its motion to vacate 
the judgment absolute ~i - i th  the asnranee  i t  will be afforded an  oppor- 
tunity to establish that  fact. S. 7'. El ler ,  218 S.C.  365, 11 S.E. 2d 205. 

The judgment entered in the court below is 
Affirmed. 

STATE r. JCLIUS PATTERSON AND STATE-WIDE BAIL, INC. 

(Filed 22 September, 1954.) 

_IPPEU~ by the surety on defendant's appearance bond from X o r r i s ,  J., 
U a y  Term 1954, W I L S ~ K .  Affirmed. 

Criminal prosecution, heard on motion to vacate or modify judgmcnt 
absolute entered against the surety on defendant's appearance bond. 

The defendant was tried in the ~ecorder's court of the city of T i l ion  
under G.S. 14-33 (3) .  He Trac conricted and appealed to the Superior 
Court. H e  executed bond for hi< aplvarance at the February 1954 Term 
of the Superior Court n i t h  State-Wide Rail, Inc. as surety. S t  said 
term judgment nisi tvas entered. Rcire facias  returnable on the first day 
of the N a g  Term was serred on the surety. Judgment absolute was 
entered 3 May 195-2. The wrety  appeared and m o ~ e d  to vacate said 
judgment. The moticn was denied and said surety appealed. 

Charles  L. A b e r n e t h y ,  JT., for nppel lnnt .  
LuXe L a m b  for appellee. 

PER CLRIAM. The facts in this case are substantially on all fours with 
the fact. i n  S. c. Dew,  an!?, 595. except that  here the defendant alleges 
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that  '(the said defendant is more than likely serving a sentence in another 
jurisdiction." What is said in  the opinion in that  cas: is controlling here. 

-1ffirmed. 

STATE T. J O H N  WILLIAM BARRETT, DEFEKDAX I .  a m  STATE-WIDE 
BAIL, INC., SUIWTT. 

(Filed 22 September, 1964.) 

,~PPESL by the surety on defendant's appearance bcmd from Xorr is ,  J., 
h h c h  Term 1954, EDQECOMBE. Affirmtld. 

Criminal indictment, heard on motion to vacate or modify judgment 
absolute entered againit the surety on defendant's appearance bond. 

I n  Kovember 1053 defendant mas arrested on a charge of larceny of 
an automobile. H e  executed a bond for his appearance a t  the Janua ry  
Term 1053, Edgecombe County Superior Court with State-Wide Bail, 
Inc.  as surety. At  the Janua ry  Term 1984 judgmeit  nisi mas entered. 
Scire facias returnable on the first day of the March Term was served on 
the surety. Jud,gment absolute was entered 1 March 1954. The surety 
appeared and moved to vacate said judgment. The motion was denied 
and said surety appealed. 

Charles L. Aberne lhy ,  Jr., for n p p ~ l l n n t .  
C. H. Legget t  for appellee. 

PER CURIAX The facts i n  this case are substantially on all fours v i t h  
the facts in S. 2;. Dew, m t e .  595, except that  the surety in its answer 
alleges that  the defendant mas a t  the time of the judgment nisi in custody 
of officers of Hudson County, New Jerwy, and the court granted a full 
hearing. What  is said in the opinion in that  case is controlling here. 

Affirmed. 

S T l T E  r. ELSIE T,4TLOR SIMRIS ~ A I J  STATE-WIDE BAIL, INC. 

(E'iled 22 September, 1954.) 
Arrest and Bail 3 8- 

The subsequent arrest of defendant does not i p s c  facto discharge the 
original forfeiture of bail, but entitles the surety to move that the judg- 
ment absolnte against it  be modified. 
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APPEAL by the surety on defendant's appearance bond from Morris, J., 
Mav Term 1954. WILSON. Affirmed. 

Criminal 'indictment, heard on motion to vacate or modify judgment 
absolute entered against the surety on defendant's appearance bond. 

A true bill of indictment charging the commission of a felony a-as 
returned against the defendant at the December 1953 Term of the Supe- 
rior Court of Wilson County. She was apprehended and executed bond 
for her appearance at the February 1954 Term of court with State-Wide 
Bail, Inc. as surety. At said term judgment nisi was entered. Scii-e 
facias returnable on the first day of the May Term was served on the 
surety. Jud,pent absolute was entered 3 May 1954. The surety ap- 
peared and moved to vacate said judgment. The motion was denied and 
said surety appealed. 

Charles L. Aberneth.~, Jr., for appellant. 
I ~ k e  Lamb for appel lee .  

PER CURIARI. The facts in this case are substantially on all fours with 
the facts in S. v. Dew, atzte, 505, except that the appellant alleges in its 
proposed amendment to its answer that this defendant has been appre- 
hended and was returned to the Wilson County jail on 16 April 1954. 
What is said in the opinion in that case is controlling here. 

While the subsequent arrest of the defendant does not, ipso facto, 
discharge the original forfeiture, Tar H e e l  Bond Co. v. Krider, 218 N.C. 
361'11 S.E. 2d 291; S .  v. Brown, 218 N.C. 368, 11 S.E. 2d 294, the door 
is still open to the defendant to appeal to the court to modify the judgment 
absolute for the reason the defendant has been apprehended and sur- 
rendered to the Wilson County authorities. 

The judgment of the court below is 
Sffirmed. 

STATE v. JACK JESRTXS .4KD STATE-WIDE BAIL, INC. 

(Filed 22 September, 1954.) 

APPEAL by the surety on defendant's appearance bond from Xorris, J., 
May Term 1954, WILSON. Affirmed. 

Criminal indictment, heard on motion to vacate or modify judgment 
absolute entered against the surety on defendant's appearance bond. 

A bill of indictment charging the commission of a felony was returned 
against the defendant at  the October 1953 Term of the Superior Court 
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of Wilson County. H e  was apprehended and execu1;ed appearance bond 
with State-Wide Bail, Inc. as surety. A t  the December 1953 Term 
defendant was called and failed to appear, and judgment n i s i  was entered. 
Sc i re  facias returnable on the first day of the 3k.y Term was issued 
19 March 1954 and served on the surety. Judgment absolute was entered 
3 May 1954. The surety appeared and moved to vacate said judgment. 
The motion was denied and said surety appealed. 

Charles  I;. Aberne thy ,  Jr., for appellrrnt. 
L u k e  L a m b  for appellee. 

PER CURIAM. The facts in this case are substantit lly on all fours with 
the facts in S. v. Dew,  an te ,  595, except that the appellant, i n  a proposed 
amended answer, alleges that  this defendant was apprehended and re- 
turned to the Wilson County jail on 31 March 1954. What  is said in  
that  case is controlling here. While the subsequent arrest of the defend- 
ant  does not, ips0 facto, discharge the original forfeiture, T a r  H e e l  B o n d  
Go. v. R r i d e r ,  215 N.C. 361. 11 S.E. 2d 291; S. 21. B r o w n ,  218 N.C. 368,  
11 S.E. 2d 294, the door is still open to the defendant to appeal to the 
court for a modification of the judgment absolute for the reason the 
defendant has been apprehended and surrendered to the Wilson County 
authorities. 

The judgment of the court below is 
Affirmed. 

STATE v. FLOYD MILLNER. 

(Filcd 22 September, 1954.) 

1. Criminal Law 3 62l'- 
The term "good behavior" as nsed in an order sui,pending execution of 

a sentence means law-abiding, and a defendant does not breach such condi- 
tion of suspension unless he is guilty of conduct constituting a violation 
of some criminal law of the State. 

The exercise of the discretionary authority of the trial judge to order 
that a suspended sentence should be activated must be predicated upon a 
Anding, based upon evidence of sufficient probative force to generate the 
conclusion in the minds of reasonable men, that the defendant had in fact 
breached a condition of the suspension, and in the absence of such proof, 
defendant is entitled to his discharge as a matter of right. 
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3. Same- 
The fact that a defendant has no occupation to the knowledge of the 

officers testifying is insufficient alone to support a finding that the defend- 
ant is a vagrant as the basis for an order executing a suspended sentence, 
especially when there is positive evidence that the defendant has a home 
and possesses ready cash. G.S. 14-336. 

4. Same- 
Evidence that officers found glasses and fruit jars having an odor of 

whiskey in the kitchen of the defendant's house and a number of empty 
fruit jars in back of the house, that during a day a number of people 
would drire up to the house, knock on the door, and that defendant on 
some occasions would come to the door and speak to them and then the 
people would leare, without evidence that defendant passed any package 
to any of these visitors or that they passed money or any object to him, or 
that there was any disorder or disturbance, is held insufficient to support 
an order executing a suspended sentence on the ground that defendant had 
riolated the law. 

APPEAL by defendant from Slzarp, Special J., May Term 1954, ROCK- 
ISCIHAII. Reversed. 

Criminal prosecution on a warrant  which charges that  defendant did 
sell and delirer one pint of liquor, heard on motion to activate suspended 
sentence. 

The defendant was tried in the nluilicipal court of Reidsville. H e  was 
convicted and appealed to the Superior Court. When the appeal came 
on to be heard a t  the Janua ry  1954 Term of the Superior Court, the 
defendant, through counsel, entered a plea of "guilty as charged." Clark- 
son, J., the judge presiding a t  said term, pronounced judgment of impris- 
onment for a term of eighteen months, suspended for a period of three 
years on condition that  defendant pay a fine of $100 and the costs and 
"be of good behavior and violate none of the laws of the State during the 
period of suspension." 

At the May Term 1954, the defendant was brought into court by capias 
on the charge that  he had violated the conditions imposed in the original 
judgment, and the solicitor moved for jud,gment activating the original 
sentence. 

The evidence offered in support of the motion tends to show tha t :  
(1) Defendant is a cripple n h o  lives in a house in Reidsville. 
( 2 )  On 24 May 1954, officers made a search of his home. They dis- 

corered no whiskey but detected the odor of liquor. They did find some 
glasses and three or four fruit  jars in the kitchen having a faint  odor of 
whiskey, and there mere a "large number" of empty f ru i t  jars back of the 
house and a pile of glass in the vicinity of the house and two sacks of 
coins in a locked closet in the house. 



604 I N  THE S U P R E M E  COURT. [240 

(3 )  Officers had kept defendant's home under surveillance for some 
time and had observed people, both n hite and colored, going to and from 
defendant's home. 

(4) On Saturday preceding the search, betmeen th(: hours of 4 :00 p.m. 
and 10 :00 p.m., txventy-eight automobilez and ninety people came to the 
vicinity of defendant's home, and 011 Sunday, twenty-five cars and fifty- 
on12 people were observed. "Some of them would go up to the front door 
and knock. On some occasions Floyd ~vould come to the door and speak 
to these people and then the people noulcl leave." 

(5)  The officers did not hear what was  said and cbserved no package 
passed from defendant to  any of the persons who went to his house or any 
money passed from any one of them to defendant. 

(6 )  "The general reputatiou of $'lo>-d's house since Janua ry  has been 
selling whiskey." 

( 7 )  Officers have seen defendant frequently in 13eidsville but have 
neyer seen him drinking or misbehaving since Janua ry  when the sus- 
pended sentence was imposed. 
(8) Defendant has no known occupation; and 
(9 )  Different people, from time to time, have l i d  in the same house 

with defendant. 
Upon the evidence offered the court helow found and concluded that  

the defendant "has violated the terms under which sentence was imposed 
a t  the Janua ry  1954 Term of this Court in Case No. 1632 in that he has 
not been of good behavior for that  since the imposition of said sentence he 
ha3 been a vagrant;  has maintained a disorderly h o ~ ~ s e ;  has been guilty 
of maintaining and operating a common-law nuisance; and has engaged 
in illicit sale of liquor." I t  thereupon ordered "that commitment issue 
to put the 18 months sentence imposed a t  the Januz ry  195-1- Term into 
effect." Defendant excepted and appealed. 

Attorney-General  L l f c X u l l a n ,  .lssistant A t to rney -Genera l  X o o d y ,  and 
Gerald  F. W h i t e ,  M e m b e r  of S f a f f ,  for t h e  S t a t e .  

l ? r o w ~ i ,  h icurry  iE JtcJ1ici;nr.l clr l t l  Price cfi O s b o m e  for  de f endan t ,  ap-  
pei ' lauf.  

BARSHILL, C. J. The ~ a l i d i t y  of the order of Clarkson, J., entered 
a t  the Janua ry  Term, suspending or staying execution of the sentence of 
impri>onment imposed by him on c o n d i t i o ~  that defendant "be of good 
behavior and violate none of the lams of the State during the period of 
suspensioi~,~' is not challenged on this appeal. 8. v. Lri l ler ,  225 N.C. 213, 
34 S.E. 2d 143;  S. v. J a c k s o n ,  226 N.C. 66, 36 S.E. 2d $06. 

The term "good behavior" as used in the order mmns  in obedience to  
and conformity with the laws of the Sta te :  the demeanor of a law-abiding 
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citizen. S. v. Johnson, 169 S . C .  311, 54 S.E. 767; S. 2%. Ecerift, 164 N.C. 
399, 79 S.E. 274; S. c. Pellcy, 221 S .C .  487, 20 S.E. 2d 850. Good be- 
havior, by correct interpretation, means conduct that  is authorized by 
law. S. c. Hardin, 183 K.C. SlS, 112  S.E.  593. 

Behavior such as will warrant a finding that  a defendant has breached 
the condition of suspension on good behavior must be conduct which con- 
stitutes a riolation of some criminal law of the State. S. v. Hardin, supra. 

The discretionary authority of the trial judge to determine whether a 
suspended sentence shall be activated does not mean that  he can inrolre 
the sentence and direct that  capias and conlmitment issue without a 
finding, based on competent evidence, that  the defendant in fact has been 
guilty of conduct IT-hich constitutes a violation of sonle criminal law. 
The breach of condition must be properly established by pertinent testi- 
mony that the conditions have been broken. S.  v. IIardin, supra. There 
must be substantial evidence of suflicient probative force to generate in 
the minds of reasonable me11 the conclu,~ion that  defendant has in fact 
breached the condition in question. I n  the absence of such proof, the 
defendant is entitled to his dischargc as a matter of right and not of 
discretion. 

TSTe are constrained to hold that  the evidence contained in this record. 
when considered in the light of these principles of law, is insufficient to 
sustain the findings or conclusions made by the court below. 

I t  is true that the defendant has no occupation to the knowledge of the 
officers. But this alone is not s~tficient  to support a finding that  defend- 
ant  is a ragrant ,  especially in view of the positive evidence that  he ha.; a 
home and possesses ready cash. G.S. 14-336. 

There is no evidence that defendant has engaged in the sale of liquor. 
The e.i-idence as to what the officers found upon making search of defend- 
ant's premises raises a strong suspicion and nothing more. I t  is t m e  
there was also evidence that a large number of people, both white and 
colored. went to defendant's 1101ne clay and night. But  the testiniony also 
discloses that these people lrnocked, but did not enter. T h i l e  a t  times 
they r a n -  the defendant, they aln-ays departcd empty handed. The officers 
nerer salv defendant pass any package to any of these visitors, nor did 
they see any of them pass any money or other object to him. There was 
no disorder and no disturbance. None of the risitors  rer re apprehended 
by the watching officers, and defendant was guilty of no inisbehavior or 
disturbance. So the officers testified. 

Indeed, the testimony is such as to indilce the inference that defendant's 
home had a t  one time been an  oasii for the thirsty of that community, 
but that since Janua ry  their oaqis had been arid. 
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T h e  defendant  is entitled to  his  discharge subject, to  the  original sus- 
pended sentence. T o  t h a t  end the  judgment entered i n  the court  below is  

Reversed. 

STATE v. LEE STONE. 

(Filed 22 September, 1954.) 
1. Rape § 13- 

Where defendant is convicted of an assault with intent to commit rape, 
his further conviction of an assault on a female will be treated as  sur- 
plusage as  included in the graver offense. 

2. Rape 11 : Incest 2- 
Evidence in this case held suffjcient to overrulcb nonsuit and sustain 

conviction of assault with intent to commit rape or a female child under 
the age of 12 years and of incest. 

3. Criminal Law § 32a- 
When the State relies on circumstantial evidence all facts and circum- 

stances forming a link in the chain of proof and wnich tend to prove the 
facts sought to be inferred as  a reasonable and logi(:al deduction a re  com- 
petent, but evidence of facts or circumstances which a re  equally consistent 
with the esistence or nonexistence of the fact sought to be inferred is 
incompetent. 

4. Same: Rape 5 10: Incest S 2- 
Defendant was charged with carnal knowledge of a female child under 

the age of 12  years, with carnal knowledge of a female child over the age of 
12 and under the age of 16, and with incest. Held: The finding of prophy- 
lactic rubbers on the person of dcfendant when he w ~ s  arrested some seven 
months after the last act of intercourse took place according to the evi- 
dence, and some three and one-half years after tke prosecuting witness 
became 12 years of age, does not tend to prove defendant's guilt of the 
offenses charged, and the admission of such evidence over defendant's 
objection constitutes reversible error. 

APPEAL by  defendant  f r o m  Clarkson ,  d., J a n u a r y  Cr imina l  T e r m  1954, 
ROCI~IKGHAM Superior  Court .  

T h e  grand  j u r y  a t  the M a y  Term, 1953, returned against  the defendant 
two bills of indictment. T h e  first bill contained one count. I t  charged 
t h a t  on  the  d a y  of J u n e ,  1949, the  defendant, a male person over 
t h e  age of 1 8  years, h a d  carna l  knowledge of a female child under  the 
age of 1 2  years. T h e  other hill contained two counts. T h e  first charged 
the  defendant  wi th  incest. T h e  second charged the  ca rna l  knowledge of 
a female over the  age of 1 2  and  under  the age of 16, wi th  the  other neces- 
sary arerments .  I t  is charged that  the  offenses i n  the second indictment 
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occurred on 15 August, 1958. The complaining witness is the daughter 
of the defendant. 

At the time of arraignment, the solicitor announced in open court that  
he would not ask for a verdict for the capital offense of rape, but would 
ask for a rerdict of assault with intent to commit rape or assault on a 
female. Whereupon the bills nere  consolidated for the purpose of trial. 
The jury returned the following verdict: 

Guilty of incest. 
Not guilty of carnal knowledge of a virtuous female over 12 and under 

16  years. 
Guilty of assault with intent to commit rape. 
Guilty of an assault on a female. 
I t  was the judgment of the court that  defendant be confined in the 

State's prison for not less than 18 nor more than 24 months, from which 
he appealed. 

Attome!/ -General  dIc,Wullan, Ass is tant  .Ittorney-General Xoody, and 
William J l a y o ,  X e m b e r  o f  S t a f f ,  for t h e  S ta te .  

P. IT1. Gl id~zce l l ,  Sr., f0.r de fendan t ,  appel lant .  

HIGGINS, J. The conviction for an  assault on a female may be treated 
as surplusage. This is a lesser offense included in the charge of assault 
with intent to commit raDe. d conviction of an  assault on a female could 
only be sustained, provided the jury acquitted of the greater offense. 
The conviction on the other counts would, of course, sustain the judgment. 

As disclosed in  the record, the principal State's witness told a story 
involring her father in sex crimes with her, beginning when she was nine 
years old and continuing until 18 August, 1982. On 15 August, 1952, 
the defendant and his wife mere taking the witness to task for keeping 
companF with a married man, whereupon a fight took place in which she 
testified the defendant pulled her hair  and she kicked him. She imme- 
diately left home, not to return. At  that  time she was 15  years old. 
Imn~ediately after she left home on 15 August, 1952, she told a married 
sister and her sister's husband of her father's conduct toward her. I n  
corroboration, they testified for the State as to what she had told them. 
The defendant testified in his own behalf, entering a complete denial. 
The wife and other members of the family testified in his behalf, corrobo- 
rating him, and in part  contradicting the danghter's story. Eight neigh- 
bors testified to the defendant's good character. 

The story told by the principal State's witness is lurid in some, but 
vague in other details. She testified on some occasions her father used 
rubbers, others he did not. While the story is not altogether free from 
suspicion, yet it is suficient to snrvire the challenge interposed by defend- 
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ant's motion for judgment as of nonsuit a t  the close of' the State's ericlence 
and reaen-ed a t  the close of all the eridei~ce. 

The defendant was arrested on 16 Xarch,  1953, just seven months after 
the State's witness left home, and, according to her si ory, all acts covered 
by the charges in the indictments had cwsed. A t  the time of arrest the 
defendant was a t  work near his home. I n  the s c u c h  incident to the 
arrest the officers took from his pocket a billfold. I n  the flap to this 
billfold the officers found two prophylactic rubbers. These they sealed 
in an  enrelope and made the folloving notation thereon: "Lee Stone- 
taken from Lee Stone's wallet 3-16-53 in the prcsence of Allen and 
Lillard." The prophylactics, together n-ith the envelope and notation, 
n7ere introduced in evidence, over the defendant's objwtion. The a d m i 4 -  
bility of this eridence is de t e rmina t i~e  of this appeal. 

I n  circumstantial or indirect evidence, of wh ic l~  that  offered is an 
example, i t  is often difficult to draw tlie line sepa~aating tha t  whicll is 
admissible and that  which is not. There is a twilight zone between cir- 
cumstances that  are clearly admissible and those c l ~ a r l y  not admissible. 
It is i n  this category that  the courts hare  difficulty. 3 s  said by J z ~ x f i c e  
Allen of this Court in tlie case of Eank v. Stack, 179 S.C. 514, 103 S.E. 6, 
"The relevancy of evidence is frequently difficult to determine because 
men's minds arc so constituted that  a circumstance which impresse. one 
as having an  important bearing on a controverted issue appears to another 
to hare  n o  probatire T alue." The rule is stated by Greenleaf ( 1  Green- 
leaf, Evidence, see. j l a ) ,  "I t  is not necessary that  the eridence should 
brar  directly on the issue. I t  is admissible if i t  tends to prore the issue 
01. consti tutc~ a link in the chain of proof, althoug 1 alolle it might not 
justify a T erdict in accordance ~ v i t h  it." 

Taylor ( 1  Taylor, Evidence, see. 316), in stating the rule, says : "Khile 
11l3 ( the judge) shall reject as too remote every fact wl~ich  mere l -  fur- 
nishes a forceful analogy, or a conjectural inference, he may admit as 
relevant the evidence of all those matters which shed a real, though 
perhaps an indirect and feeble light on the question n issue." 

I n  the case of S. 21. PIYIcT, 153 S.C. 630, 69 S.E. 269. Justire Zmwn 
states the rule: "There  the particular fact sought tc~ be p r o ~ e d  is equally 
consistent n i t h  the existence or nonexistence of the fact sought to be 
inferred from it, the CT idence can raise no presumytion either way, and 
should bc excluded." S. 2'. 1- inson, 63 N.C. 335 , 8. I-. Brantley, 84 
N.C. 766. 

I n  the case of ,C. v.  B m n f l r y ,  V I ~ W ,  after discussing the necessity for  
the use of circumstantial ~vitlellce aud thc dangers incident to such use, 
the Court said:  "Among other hazards and inconucniences it waq found 
that  to a l l o ~ r  eridence to be giren touching every collateral matter that  
conld be supposed, honerer re~uote l ,~ ,  to throw any liplit upon the main 
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fact sought to be established, had the effect to render trials too compli- 
cated and to confuse and mislead the juries, and at the same time to 
surprise the party on trial who couId not come prepared to disprove every 
possible circumstance, but only such as he might suppose to be germane 
and material. And therefore the main rule xas  adopted of restricting 
the inquiry to such facts as, though collateral to the niatter at issue, had 
a visible,  reasonable connection with it-not such a connection as would 
go to show that the two facts, the collateral one and the main one, some- 
times, or indeed often, go together, but such as will show that they most 
usua l l y  do so." 

When tested by the foregoing rule, the possession of prophyIactics on 
16 March, 1953, does not tend to prove the defendant committed rape 
on the day of June, 1949, and it does not tend to prove he committed 
incest or that he had sexual intercourse mith an innocent and virtuous 
female over 12 and under 16 years of age on 15 August, 1952. 

The evidence objected to in this case is in a category entirely different 
from that offered in S. v .  Poglenzan, 204 N.C. 401, 168 S.E. 536, and 
S. v. Pay??e, 213 N.C. 719, 197 S.E. 573. I n  each of those cases the 
defendant was indicted for murder. The evidence established the killing 
with firearms. After the homicide an arsenal including high-pom-ered 
firearms was discovered in the automobiles in which the defendants Jvere 
shown to have been riding. These weapons, together mith the burglar 
tools concealed in the automobiles with them, were offered in evidence. 
The Court, in the Fog7ernan case, supra ,  which mas quoted with approval 
in the P a y n e  case, said: "Evidence of this character is admissible on the 
principle that it tends to show a design or plan." The articles introduced 
were implements of violence in a prosecution for a crime of violence. 

The possession of two contraceptives does not tend to prove the owner 
had been engaged in acts of incest, rape, and carnal knowledge of an 
innocent and virtuous girl between the ages of 12 and 16 years. The 
admissibility of this evidence over defendant's objection mas prejudicial 
error. 

The case is sent back to the Superior Court of Rockingham County for 
a new trial on indictment No. 1724B ; and new trial on the first count in 
indictment No. 1724A. 

New trial. 
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THE BANK O F  FRENCH BROA4D, INC., V. MRS. BLANCHE R. BRYBN, 
ADMIKISTRATRIX O F  THE ESTATE O F  WAYNE BRYAN, AND RALPH 
RAMSEY. 

(Filed 22 September, 1934.) 
1. Pleadings 31- 

A motion to strike an allegation from a pleading for irrelevancy admits, 
for the purposes of the motion, the truth of all fac-s  well pleaded in the 
allegation, and any inferences fairly deducible from them. But it  does not 
admit the conclusions of the pleader. 

1;. Insurance § 26 36- 
Where, upon valid consideration, a person agrees lvith another, who has 

an insurable interest in the life of a third person, to procure the issuance 
of a term policy on the life of such third person, and fails to procure the 
issnance of the policy, recovery may be had, upon the death within the 
period specified of the person sought to be insured, €or breach of the con- 
tract to procure the issnance of the policy or for negligent default in  fail- 
ing to perform the duty imposed by such contract. The principle of lia- 
bility for breach of agreement to procnre property nsurance applies also 
to life insurance. 

3. Sanir: Rills and  Notes 5 29- 

.\a nccommodation endorser alleged that  the paree bank through its 
officer, who nns also an agent for a l i f c  insnrancc' company, agreed to 
procure the issuance of n term policy of life insurance on the maker, that  
interest on the note and the insurance p~cmium were paid to the officer, 
thnt the policj mas not issued, and tli:~t the maker died within the term 
specified Held: The allegations a re  germane to defenqe of an action on 
the note by tlie payee bank, regardless of \ ~ l ~ e t h e r  i t  is alleged that  the 
premium was paid to tlie bank or to the insurance company, the basis of 
the defense bein: the bank's breach of 1t5 :~greement to procure the issu- 
ance of the po l ic~  

4. Pleadings 3 31- 
Motion to strike allegations of the answer wliicli nre germane to a ralid 

defense is properly denied. 

 FIT: IL by plaintiff f rom , l n ? c n ~ t o ! ~ ,  .T., J u n e  Tern  , 1954, of MADISOX. 
C'ivil action by plaiiitiff to  r c c o ~ e r  on $700.00 promissory note of 

6 Ju ly .  19.53, payable ninety .lays nftcr dtitc. T h c  note sued on waq 
executed and deli1 cred by the la tc  Tlraync> 13ryan and by defendant R a l p h  
Ramsey to the plniniifl'. Wa,me R r y m  died 24 Septcmher. 1933. 

Plaintiff's appeal i- f rom tho oldel of the court I)elov denying plain- 
tiff's motion t o  s t r ike as "imlaaterinl,  plejudicial.  redundant  and irrele- 
vant," paragrapllq 2, 4 and 5 of defendant.' F u r t h e r  i n s ~ ~ e r  and Defense. 

I n  paragraphs  not c h a l l e n ~ c d  b , ~  ~ ) l ~ ~ i u t i f f ' s  mot io i ,  defendants allege 
t h a t  the note sued on is a renrwal  note, tllc origina , a $700.00 note of 
7 April.  3953. l x ~ , m l ~ l c  n i n r t ~  t1't.i- af te r  date ,  llavinp been signed by the  
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late Wayne Bryan and, as accommodation endorser, by defendant Ralph 
Ramsey; and further, that C. 3:. Rector, an  official of the plaintiff, was 
acting in behalf of the bank "in the scope of his agency during all times 
herein mentioned." 

I n  paragraphs 2 and 4, challenged by plaintiff's motion, defendants 
allege, in substance, that C. E. Rector was also an  agent of the State 
Capital Life Insurance Company of Raleigh, N. C., and as such agent 
issued, in connection with the original loan transaction of 7 April, 1953, 
a life insurance policy whereby said insurance company agreed to pay to 
the bank the sum of $700.00 in the event of the death of Wayne Bryan 
within three months from 7 April, 1953. 

I n  paragraph 5, challenged by plaintiff's motion, defendants allege: 
"That on or about 6 Ju ly  1953, as these defendants are informed and 

believe, the said Kayne  Bryan sought to renew the above-mentioned note 
and insurance and the interest on the  not^ and the premium on the insur- 
ance were paid to The Bank and to the agent of the said State Capital 
Life Insurance Company, and the plaintiff agreed to cause an insurance 
policy to be issued with the State Capital Life Insurance Company in the 
sum of $700.00, payable to the plaintiff in the event of the death of 
Wayne Bryan during the three months period for which said note was to 
be renewed; that as these defendants are informed and believe, the plain- 
tiff failed to cause said insurance to be iwued as it agreed to do;  that 
Wayne Bryan died during the term for which the plaintiff agreed to 
cause said insurance to be issued; that by reason of the plaintiff's failure 
to cause said insurance to be issued as i t  agreed to do the plaintiff is not 
entitled to recover any amount from the defendants in this action." 

Carl R. S t u a r t  and  E. L. L o f t i n  f o r  p l a i n t i f ,  appel lant .  
G. D. B a i l e y  and  Mr. E. A n g l i n  for defendants ,  appellees. 

BOBBITT, J. Appellant, in its brief, does not deal separately ~ i t h  each 
challenged allegation. I t  presents its position as if the case r e r e  before 
us on demurrer to defendants' Further .dnsu-er and Defense, challenging 
the sufficiency of defendants' pleading to constitute a defense rather than 
the propriety of particular allegations. 

As stated by Ervin, J.: "A motion to strike an allegation from a plead- 
ing for irrelevancy admits, for the purposes of the motion, the truth of 
all facts well pleaded in  the allegation, and any inferences fairly deduci- 
ble from them. But i t  does not admit the conclusions of the pleader.'' 
Dix ie  L ines  v. Grannirlc,  235 N.C. 552 (556), 78 S.E. 2d 410. rlppellant 
concedes and indeed cites this statement of the applicable rule. 

Assuming sufficient interest or other recognized consideration, i t  is 
generally held that  where one agrees to procure the issuance of insurance 
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on the property of another, affording protection agairst  designated risks, 
and fails to  do so, he will be held liable, within the imount of the pro- 
posed insurance, for the loss attributable to his default. This Court has 
recognized the breach of such agreement as a basis of liability where the 
parties to the agreement were in  the following relationships : 

1. I n  actions by a property owner against an  insurance agent or broker. 
Elam v. Realty Co., 182 N.C. 599, 109 S.E. 632, 18  A.L.R. 1210; Case v. 
E w b a d ~ ,  194 N.C. 775, 140 S.E. 709; Boney ,  Insurance Comr., v. Ins .  
Co., 213 N.C. 563, 197 S.E. 122;  29 Am. J u r .  p. 130, Insurance, sees. 
108, 109;  44 C.J.S. p. 861, Insurance, see. 172 ( a )  ; Annotations: 18  
A.L.R. 1214; 29 A.L.R. 2d 171. 

2. I n  actions by a vendee against a vendor in relation to perconal prop- 
erty subject to a conditional sales contract. T r u c k  Corp. v. T r u s t  Co., 
200 N.C. 157, 156 S.E. 787; -4leiselmnn v. ll'icker, 222 K.C. 417, 30 S.E. 
2d 317: 23 N.C.L.H. 64. 

3. I n  actions by a property owner against a narehouseman. B o x  CO.  
v. Storage Co., 210 N.C. 829, 186 S.E. 155. 

4. I n  actions by the owners of real property, s u b j ~ c t  to deed of trust, 
against the owners of the secured debt. n i x o n  v. Osbome,  204 K.C. 480, 
168 S.E. 653; Crouse v. V e r l m n ,  232 N.C. 24, 59 S.E. 2d 185; 36 d m .  
J u r .  p. S 5 2 ,  Mortgages, see. 325; 59 C.J.S. p. 4L9, Mortgages, see. 
325 (b) .  

T o  enforce such liability the plaintiff, a t  his election, map  sue for 
breach of contract, or for  negligent default in perfo mance  of duty im- 
posed by contract. E l n ~ n  11. Realty Co., sllprn; 34 C.J.S .  p. SG3, Insur- 
ance, see. 172 (b) .  

I n  Crozisc v. Tret, lon, slrpra, plaintiff. a property owner, obtained a 
$2.500 construction loan from a bank. She secured her $2,500 note to 
the bank by deed of trust conveying the property on which she was build- 
ing a house and gave additional security. H e r  hotlse burned vhile in 
proces. of construction. She sired the bank official ,vith whom she had 
dealt, the bank, and the trustee in the decd of trust. [n dealings with the 
plaintiff, the named official was acting for the hank. I n  addition, hon7- 
ever, there was allegation and e~ idence  that the named bank official had 
a broker or agency relationship with certain (unnained) fire insurance 
companies. Plaintiff recovered judgment against the bank official indi- 
riduallv and against the bank, predicated upon the <ury's verdict to the 
effect that  the bank official agreed to procure and ha~ye iswed to plaintiff 
a fire insurance policy in amount of $4,500 covering the house being built 
on plaintiff's property and failed to do $0. The allegations of the com- 
plaint as disclosed by the original record bear close resemblance to the 
allegations of defendants now challenged by plaintiif's motion. 
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Here, the insurance policy contemplated by the agreement alleged by 
defendants was to provide coverage against the risk of the death of Wayne 
Bryan during the term of ninety days from 6 July, 1953. But we discern 
no substantial distinction because the insurance to be procured was life 
insurance rather than to protect against property risks. 

I n  our view, it may be fairly deduced from the challenged allegations 
that the bank, through its said agent, agreed to cause the issuance of the 
policy on the life of Bryan; and that at  the time the loan was renewed, 
Bryan paid an amount sufficient to corer interest on the renewal note and 
premium on insurance policy. Plaintiff insists that the allegations com- 
pel the conclusion that the interest mas paid to the bank and that the 
premium was paid to Rector as agent of the insurance company. Under 
the rule of liberal construction in favor of the pleader, the relationships 
alleged do not require such an attenuate distinction. The allegations 
indicate plainly that the issuance of the insurance policy mas not inde- 
pendent of but rather an integral feature of the loan renewal transaction. 
The allegations are clear to the effect that the death benefit under the pro- 
posed insurance policy was to be payable to the bank, thereby protecting 
i t  as well as the obligors on the $700.00 note in case of Bryan's death 
during the ninety day term. Vhether the amount of the premium was 
paid to Rector, in his capacity as bank official or in his capacity of insur- 
ance agent, the defendants are entitled to allege and show, if they can, 
that the bank made the agreement to cause the life insurance policy to be 
issued. The circumstance that its official was also an agent for a life 
insurance company would not affect its liability if in fact it made such 
agreement. Indeed, if, within its own organization, there was an agent 
authorized to issue such policy, its failure to cause the issuance thereof 
could hardly be justified. 

The defendants' pleading is sufficient to survive the motion to strike, 
leaving for jury decision upon the evidence presented the issue as to 
whether the bank made the alleged agreement. Of course, the case now 
before us is on the pleadings. Whether defendants can support their 
allegations by sufficient evidence is another matter. 

Affirmed. 
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S'rhTE O F  NORTH CAROLISA ox THE RELATION OF J. A. SUMMRELL V. 
CAROLINA-VIRGINIA RACING ASSOCIATION, INC., AND THE CURRI- 
TUCK COvNTP RACING COMMlSSION. 

(Filed 22 September, 1954.) 

1. Constitutional Law s 2 O G  

The mere fact that a state court o\-errules its previous decision on a 
question of state law does not constitute a denial of due process under the 
Fourteenth Amendment to the Constitution of the United States. 

2. Constitutional Law s 25-- 

A contract imposes no binding obligations if its validity is dependent 
upon the provisions of an unconstitutional statute Constitutiou of the 
United States, Brt. I, sec. 10. 

3. Same- 
The Federal Constitutional protection of the obligations of contracts 

against state action is directed only against impairn.ent b~ legislation and 
not by judgments of courts. Constitution of the 'United States, Art. I, 
sec. 10. 

XPPEAI. by defendant Carolina-Virginia Racing Association, Inc., 
from Paul, S. J., April 4th Spccial Term, 1954, of CURRITUCR. 

S t  Spring Term, 1954, in b'. 7:. Fel ton ,  239 N.C. 575, 80 S.E. 2d 625, 
it was held that  Ch. 541, Session Laws of 1949, mas n violation of desig- 
nated pro\-isions of the Constitution of Nor th  Carclina. The constitu- 
tional question having been so decided, this cause, ,Summrell v. Racing 
Asso., 239 N.C. 591, 80 S.E. 2cl 638, then before this Court, x i s  remanded 
for further proceedings. 

Defendant Association conducted gambling operations on its premises 
under a system of pari-mutuel betting on dog races. I t  is so alleged in  
its pleadings and so stated in stipulatjon set out in i,he record. I t s  con- 
tention is that  such conduct was lawful because autllorized by franchise 
from the Currituck County Racing Commission granted under the 1949 
Currituck Act. And because of said Act, i t  contends tha t  G.S. 19-1, 
et seq., general statutes providing that  premises used for gambling oper- 
ations constitute a nuisance, are inapplicable. I n  the decisions cited 
above, this Court held adversely to these contentions The provisions of 
the 1929 Currituck Act, the actions taken in pursuance of its terms and 
the operations of defendant Association thereunder are fully stated in 
these decisions : 

I n  Currituck Superior Court, z\pril 4th Special Term, 1954, defendant 
Association tendered judgment p r o d i n g  for dismissal of the action and 
for costs. The court below denied motion for such judgment and excep- 
tion was duly taken. Thereupon, the court be lo~r  signed and entered 
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judgment in  favor of plaintiff i n  conformity with the provisions of G.S. 
19-1, et seq. Defendant Association excepted and appealed. 

The assignments of error are to the effect that  the failure of the court 
below to sign the judgment tendered by defendant Association and the 
judgment as signed and entered constituted a violation of defendant 
Association's rights under the Constitution of the United States i n  that  
the obligations of its contract rights are impaired thereby and in  that  i t  
is deprived of its property without due process of law. This position was 
asserted in a pleading filed 4 April, 1954, bearing the caption, "Answer 
to Petition for Judgment." 

Frank B. B y c o c k ,  Jr., for plaint i f f  relator,  appellee. 
J o h n  G. Dazuson, J o h n  R. ,Wc..l.i'iillan, und Lucas ,  R a n d  d Rose for 

defendants ,  appellants.  

BOBBITT, J. I n  addition to its appeal to this Court, defendant Asso- 
ciation instituted an  action in the federal district court to enjoin enforce- 
ment of the judgment of the court below and to restrain State law enforce- 
ment officers from enforcing the provisions of the State anti-gambling 
statutes against operations conducted a t  its dog track. The district court 
having denied its application for an  interlocutory injunction, defendant 
Association appealed. I n  its decision of 20 July, 1954, the United States 
Court of Appeals for the Fourth Circuit, opinion by P a r k e r ,  Chief  J u d g e ,  
affirmed the order denying the application for interlocutory injunction 
with directions to the district court to  dismiss the bill for want of equity. 
Rac ing  Asso. v. Cahoon,  et al., 214 F.  2d 530. 

Defendant Association, i n  its brief, in relation to its position that the 
judgment constitutes a taking of its property without due process of law, 
contends that  the constitutionality of the 1949 Currituck Act was not 
before this Court for  decision in Summrcdl  v. Rac ing  Asso., 239 N.C. 591, 
80 S.E. 2d 638. Decision of the constitutional question upon the former 
appeal, which defendant Association suggests was done, is said to consti- 
tute such a departure from prior decisions of this Court as to constitute 
a denial of due process. The contention is without merit. 

Upon the former appeal, this Court considered carefully all the cases 
now cited. With  reference to B m i c k  v. Laneaster ,  228 N.C. 157, 44 S.E. 
2d 733, stressed by defendant Association, this Court, for  reasons then 
stated, expressed thc view that  the authority of that  decision in  relation 
to the facts i n  this cause was a t  least open to question. Be that  as i t  may, 
the constitutional question was not determined on the former appeal in 
this cause. I t  was decided in 8. I:. Fel ton,  239 N.C. 575, 80 S.E. 2d 625. 
The 1949 Currituck Act having been declared unconstitutional in the 
P e l f o n  case, defendant Association could not rely further upon its pro- 
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visions as a defense in this cause. I t  should be noted that counsel for 
defendants herein mere permitted to appear am& ~:uriae in the Fel ton  
case and did participate orally and by brief in the ~rgument  of the con- 
stitutional question. 

I f  the defendant Association's contention is that the decision in 8. v. 
Felton,  supra,  constituted a departure from previous decisions of this 
Court, the obvious answer is that we do not so regard it. But even if 
there were such departure, the contention is without merit; for, as pointed 
out by Parker ,  C h i e f  Judge ,  in Racing  Asso. v. C(zhoon,  et  al., supra,  
with citation of authority, the mere fact that a state court overrules its 
previous decisions on a question of state law does not constitute a denial 
of due process under the Fourteenth Amendment to the Constitution of 
the United States. 

Defendant Association contends further that its operations were con- 
ducted under a franchise granted to it on or about 11 May, 1049, by 
Currituck County Racing Commission, an agency o' the State of North 
Carolina, and that the judgment impairs the obligation of such contract 
and of its corporate charter in violation of Art. I, SIX. 10, of the Consti- 
tution of the United States. Again, the answers to such contention are 
given by Parker ,  Chief Judge ,  in Racing  Asso. v. C'ahoon, et al., supra,  
with citation of authority: first, a purported contract imposes no binding 
obligations if its validity is dependent upon the provisions of an uncon- 
stitutional statute; and second, the provision of A-t.  I, sec. 10, of the 
Federal Constitution, protecting the obligations of contracts against state 
action. is directed only against impairment by legislation and not by 
judgments of courts. 

I t  appears that defendant Association has made large expenditures in 
the purchase and establishment of its dog racing premises and its pari- 
mutuel apparati. I t  appears also that its operat ons during the five 
seasons, 1949-1953, prior to the presentation and dc:cision of the consti- 
tutional question, were quite profitable. I t  continues as owner of the 
real property. The record does not disclose whether defendant Associa- 
tion or another became purchaser of the personalty when sold by the 
commissioner under the judgment. While the delay in the presentation 
of' the constitutional question to this Court for decision would seem to be 
without legal significance, the records in this cause and in the Felton case 
and companion cases leave the impression that defendant Association 
was neither alert nor cooperatire in any effort to obtain an early decision 
on the constitutionality of the I949 C u r r i t u d  Act. 

For  the reasons stated the judgment of the court below is 
Affirmed. 
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RALPH E. MILLER v. NORFOLK SOUTHERN RAILWAY COMPANY. 

(Filed 22 September, 1934.) 

1. Master and Servant Q 25c- 
An action by an employee of a common carrier to recover for injuries 

received in the course of his duties in interstate commerce is governed by 
the Federal Employers' Liability Act. 

2. Master and Servant Q 25b- 
In an action under the Federal Employers' Liability Act matters of 

procedure, including the judge's charge, are governed by rules of the state 
court. 

8. Trial Q 31- 
The crucial question in this case was whether the employer was negli- 

gent in failing to proride the employee with additional help to perform the 
task which the employee was assigned to do alone. Held: An instruction 
that if more than one person is required for the safe performance of a 
certain duty, "such as the one in question in this case," must be held for 
prejudicial error as an expression of opinion of the court that the job in 
question required more than one man for its safe performance. 

4. Same- 
The fact that an expression of opinion by the trial court upon the evi- 

dence is an inadvertence renders such error nonetheless harmful. G.S. 
1-1 80. 

APPEAL by defendant from Ru~gzoyn,  E. J., Janua ry  Special Term, 
1954, of PERQUIMAXS. 

This action was brought in the Superior Court of Perquimans County, 
Nor th  Carolina. However, it is alleged and admitted that  the defendant 
is a common carrier by rail, engaged in interstate commerce. I t  is like- 
wise admitted that  the plaintiff a t  the time of the in jury  was an  employee 
of the defendant, and that  he was engaged in  work in furtherance of its 
interstate business. 

The evidence disclosed that  for  several days prior to injury, the plain- 
tiff had been working as a carpenter, together with another employee, 
repairing defendant's camp cars. Plaintiff testified he mas an  inexpe- 
rienced carpenter. On the day of the injury, the other workman was off 
duty. The plaintiff was instructed to proceed alone. H e  was shox-n the 
material to be used arid told to do the best he could by himself. The work 
assigned to him was the lining of one of defendant's camp cars. Other 
workmen could be made available but plaintiff did not request assistance. 
I n  the course of his work he attempted to fit a seasoned pine board about 
5% inches v ide  by  34 inch thick and 1 2  to 14 feet in length, and weighing 
15 to 20 pounds, into a position above the window in the car, about six 
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feet from the car floor. H e  was attempting to nail  the board a t  one end, 
holding the board in position with his a rm and a t  the same time attempt- 
ing  to hold the nail in position. I n  the attempt to 3erform these opera- 
tions alone, i t  was necessary for him to assume an  a v k v a r d  and cramped 
position. IJnder these conditions he  attempted to drive a nail through 
the plank and into the car frame. H e  hit the nail I glancing blow that  
caused i t  to  fly out of the plank, striking him in  t l  e eye, causing great 
pain, loss of time and wages, and resulting in  99 per cent permanent loss 
of' vision to the injured eye, and c a u e d  some danger of sympathetic 
impairment of the other. H e  contended the work he was assigned to do 
mas a two-man job, and that  the defendant was ne,;ligent and liable in 
having him attempt to do the work alone. 

The defendant contended that  two men had been working together for 
convenience rather than necessity, that  one man  could do the job. The 
defendant offered evidence that  the plaintiff was told by his foreman to 
do what he could and not to attempt the impossible. 

I n  the argument here, counsel for both parties, with conlmendable 
frankness, conceded that  the crucial point in the case is whether the 
defendant was guilty of actionable negligence in  failing to provide the 
plaintiff with additional help to perform the task which he was assigned 
to do alone. Three issues were submitted to the jury:  

(1) Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint 1 

( 2 )  Did the defendant by hi; own nc~gligence cor tribute to his injury 
as set out in the amendment to the answer? 

( 3 )  What  damage, if any. is the plaintiff entitled to  recover of the 
defendant ? 

The jury ans~vered the first i~ sue ,  "Trs;" the second issue, "Yes;" and 
the third issue, "$25,000." Judgment was signed in accordance with the 
~ e ~ d i c t ,  from vhicli the defenclant appt3aled. 

Chas. E. Johnson and J o h n  A. TInlZ for p l a i n t i f ,  czppellee. 
Wilso7z d W i l s o n  for d e f e n d u n f ,  appellant. 

HIGQINS, J. I n  this case the rules of liability and recovery are gor- 
erned by the provisions of an ,let of Congress kno~r-n as The Federal 
Employers' Liability Act, 45 U.S.C.A. 51. T h e n  a case is brought under 
this Act in the State courts, matters of procedure, such as the judge's 
charge, are governed by rules of the North Carolini  courts. 

Numerous exceptive assignments of error appear in the record and are 
discussed in the briefs. I n  our view, it is necessary to consider only one, 
Assignment of E r ro r  No. 17, based on Exception No. 17. This assign- 
ment and exception challenge the correctness of that  part  of his Honor's 
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charge as follows: "Now there are certain duties which a corporation, as 
is this defendant, owes to its employees, one of which i s :  They should 
provide them with a fit and suitable place in  which to work; and another 
i s :  They should supply them with reasonable assistance in  the per- 
formance of a duty  which requires (remember that  word, gentlemen, 
REQUIRES) assistance of others in the safe performance of their duties; 
in other words, that  the job in question should not be what is known as 
'undermanned' (u-n-d-e-r-m-a-n-n-e-d) ; and if it  requires more than one 
person for the safe performance of a certain duty, such as the one in 
question in  this case, and the defendant has available persons who could 
have been called in  for  that assistance, and failed to do so, they would be 
liable in damages if their failure so to do was the proximate cause of the 
injury complained of." 

The noxious par t  of the charge iq contained in the phrase, "such as the 
one in question in this case." Whether the judge intended the jury to 
understand the phrase, such as !he one  in question in this case, related to 
and qualified i t  (which referred to  the job) or whether i t  was intended 
to relate to and qualify the word ((duty," is not clear. I f  the phrase 
related to the job, as we are constrained to believe i t  did, i t  was equiva- 
lent to saying to  the jury  the job required more than one man. Duty  was 
not a t  issue, it was not "in question." The law fixed the duty. The 
question a t  issue was whether the job required more than one man. Wha t  
the judge said was equivalent to an expression of opinion that  the job 
required more than one man, or a t  least that  was the probable effect on 
the jury. Tha t  the expression was an  inadvertence on the part  of a 
careful and painstaking judge renders the error none the less harmful. 
Both the statute, G.S. 1-180, and the decisions that  help to fill the books 
are to the effect that  a judge is not permitted even to  intimate to the jury 
whether, in his opinion, an essential fact i n  a case has or has not been 

F o r  the error committed in  the charge, there must be a 
New trial. 

STATE v. HA4RRY McBRID,E, JR. 

(Filed 22 September, 1954.) 

1. Criminal Law 5 62f- 
The maximum period during which the execution of a sentence in a 

criminal case may be suspended upon conditions is 5 years, but ordinarily 
a suspension in excess of fire Fears will be held void only as to that portion 
in escess of the statutory maximum, and the sentence may be ordered 
esecuted for condition broken a t  any time within the 5-year period. G.S. 
15-200. 
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2. Same- 
Where execution of sentence is suspended upon condition that the de- 

fendant be of good behavior and violate none of the lams of the state, the 
violation of a criminal law of another state is not a breach of the condition 
and cannot be inade the basis for the esecution of t ae sentence. 

The fact that an order directing the execution of a suspended sentence 
is held erroneous on appeal for want of proper finding of condition broken, 
does not prejudice the power of the court below to activate the sentence 
thereafter for violation of any ralid condition, if such be found and prop- 
erly adjudicated, during the period of suspension, but where there is noth- 
ing in the record to suggest that defendant had violated any of the condi- 
tions upon which his sentence was suspended, it mill not be directed that 
he be held in custody for possible further inquiry, but i t  will be directed 
that he be inmediately released. 

PETITIOK for c e r t i o r a r i .  
A t  the October Term, 1950, of the Superior Court of Cabarrus County 

the petitioner, hereinafter called the defendant, was arraigned upon a 
bill of indictment i n  which he was charged in the first count with breaking 
and entering and in the second count with larceny. 

The defendant entered a plea of no lo  contendere  and Judge Gwyn pro- 
nounced judgment in pertinent par t  as follows : 

"On the count of larceny, judgment of the Court is tha t  the defendant 
be confined in  the State's Prison for a term of 3 years. 

"On the count of breaking and catering, judgment of the Court is that  
the defendant be confined in  the State's Prison for a term of 5 years. 
The  latter sentence is suspended for a period of 8 years upon the following 
conditions : 

"After his release from active service, that  the defendant be of good 
behavior and violate none of the laws of the state; that  he return to 
Cabarrus County and report to the Sheriff and also to the Probation 
Office; . . . for a period of three years the defendant shall be placed 
under probation, and i t  is so ordered, during xvhich time he shall faith- 
fully abide the orders of the Probation Officer; . . ." 

The defendant served the three-year sentence imposed on the larceny 
count and was released from prison. Following this, and on 25 January,  
1954, he was brought by the Probation Officer before Judge Rousseau, 
then presiding over the Superior Court of Iredell County, for alleged 
~ i o l a t i o n  of the terms of his probation and suspended sentence. T h e r e -  
upon Judge Roueseau found as facts that  the defendant "had wilfully 
violated the following conditions of probation : 

"He has violated condition 'J' of thr  probation judgment, 'violate no 
penal law of any state or the Federal Government a d  be of general good 
behavior' in that  on Janua ry  19, 1954 in Domestic Relations Court, 
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Danville, Virginia, subject was convicted of disturbing the peace in his 
home. 

"He has violated c~ndi t ion 'a' of the probation judgment, 'avoid inju- 
rious or vicious habits' in that he has been drinking since being on pro- 
bation." 

Thereupon judgment was entered directing that the five-year suspended 
sentence be placed into effect. Commitment was issued and on 27 Janu- 
arg', 1954, the defendant was committed to Central Prison in Raleigh. 

Thereafter the defendant sued out a writ of habeas corpus  which was 
returned before Judge Stevens, Judge presiding at the March Term, 1954, 
of the Superior Court of Wake County. Upon return of the writ, Judge 
Stevens, being of the opinion that he lacked authority to inquire further 
into the action of Judge Rousseau in ordering the suspended sentence into 
execution, denied the defendant's application for release and ordered him 
remanded to prison. 

Following the order denying his petition for writ of habeas corpus, the 
defendant petitioned this Court for writ of certiorari for review of the 
order of denial. By order entered 9 July, 1954, we allowed the petition. 

R. Brookes  Pe ters  and  E. 0. Rrogden,  Jr . ,  for t h e  S ta te .  
R. B. T e m p l e t o n  and W. H. Y u r b o r o u g h  for petit ioner,  defendant .  

JOIIKSON, J. The maximum period during which the execution of a 
sentence in a criminal case may be suspended-on conditions is five years. 
This is fixed by statute. G.S. 1.5-200. 8. v. Gibson, 233 N.C. 691, 65 
S.E. 2d 508; S. v. V i l s o n ,  216 N.C. 130, 4 S.E. 2d 440. A suspension 
of sentence for a period in excess of that authorized by statute is not void 
in toto.  Ordinarily it is valid to the extent the court had power to sus- 
pend or stay execution and void merely as to the excess. Therefore the 
attempt to suspend for a period of eight years the sentence imposed in 
the case at  hand for breaking and entering is void as to the last three 
years. Accordingly, the period of suspension is reduced by operation of 
law to the statutory maximum of five years. This period not having 
expired on 28 ~ a n u a r y ,  1954, Judge ~ o u s s e a u  had authority to hear and 
determine the question of revocation. 

However, it is noted that Judge Rousseau revoked the suspension on 
the basis of his findings that the defendant had violated conditions "J" 
and "A" of the judgment; whereas it nowhere appears that the judgment 
contains any such conditions. I t  is manifest that Judge Rousseau, hear- 
ing the cause in Iredell County without opportunity to inspect the orig- 
inal judgment in Cabarrus County, was led to beliere and acted on the 
assumption that the judgment was suspended upon the usual conditions 
set out in the printed forms promulgated by the State Probation Corn- 
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mission, which contain conditions "a" and "j" referred to in  Judge 
Rousseau's order. However, the record shows that  the printed form 
judgment was not used. - - 

The  crucial condition upon which the original sentence was suspended 
is "that the defendant be of good behavior and ~ ~ i o l a t e  none of the laws 
of the state." It is establi~hed by authoritative deci~ions of this Court 
tha t  i n  order to activate a sentence for breach of sucki condition i t  must 
be made to  appear that  the defendant has violated one of the criminal 
laws of this State. S. c. Xi l l ne~ . ,  at l f r .  602. decided t h  s day. It does not 
suffice to show a violation of a criminal law of another state where the 
condition of suspension is expressly limited to a violation of a lam of 
this State. 

I t  necessarily follo~vs tha t  in the absence of a finding that  the defendant 
violated any one of the conditions upon which his sentence was suspended, 
the order of revocation mas erroneously entered and will be vacated, but 
without prejudice to  the power of the court below to activate the sentence 
for violation of any  valid condition of suspension, if such be found and 
properly adjudicated during the period of kspension. 

However, since the record here, which includes the State's answer to 
the defendant's petition, filed 10 March, 1954, nowhe1.e suggests or inti- 
mates that  the defendant has violated any of the conditions upon which 
his sentence was suspended, we are not disposed to direct that  he be held 
i n  custody for possible further inquiry. On this reco1.d he is entitled to 
immediate release. I t  is so ordered. T o  that  end the Clerk of this Court 
will certify copies of this opinion to  the Clerks of the Superior Court of 
Wake and Cabarrus Counties and to the Director of I'risons with direc- 
tion tha t  the defendant be discharged immediately from custody. 

E r r o r  and remanded. 

C. 0. STORY r. EUGENIA B. WALCO'CT. 

(Filed 22 September, 1954. ) 
1. needs 3 14- 

A grantee, by acceptance of a deed, becomes bound by the stipulations, 
recitals, conditions, and limitations therein contained, eren though he has 
not signed the deed. 

2. Deeds s 14b: Vendor and Pllrchaser § 23: Parties 5 YV 
Plaintiff grantor instituted this suit for specific performance against his 

grantee, alleging that the deed contained a provision that if the grantee 
should desire to sell the land conveyed, she n~ould firsr offer it to grantor, 
that grantee had entered into n contract to sell to a third person, and that 
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grantor had offered to purchase the lands on the same terms and had ten- 
dered a n  amount equal to the consideration called for by that contract. 
Held: The ultimate question is whether the grantor in the deed or the 
third person in the contract to convey is entitled to specific performance, 
and therefore such third person is a necessary party to the action. 

APPEAL by plaintiff from X o m  e, Presiding J u d g e  of the Eighteenth 
Judicial District, heard 25 April, 1954, in Hendersonville, N. C., from 
POLK. 

Plaintiff's appeal is from judgment sustaining defendant's demurrer 
to complaint. 

The complaint, in substance, alleges : 
1. Plaintiff conveyed to defendant certain lands in Polk County con- 

sisting of four separately described acreage tracts. The  deed was filed 
for registration on the day of its execution and delivery, to wit, 27 Sep- 
tember, 1946, and was duly recorded. I t  recites a consideration of "Ten 
Dollars and other  consideration^." The lands conveyed, in addition to 
descriptions by metes and bounds, are further identified as "adjoining 
the lands of James Pace, O. 0. Story, R. S. Walcott, and others." 

2. As part  consideration for the sale and conveyance by plaintiff to 
defendant, the parties agreed in accordance with the following provision, 
appearing in the deed, viz. : "It  is understood and agreed that  in case the 
said party of the second part  should desire to sell the land above described 
she will first offer the same to C. 0. Story." 

3. B y  recorded contract of 2 July,  1952, defendant has agreed to sell 
and convey the lands to the State of Nor th  Carolina for a stipulated 
consideration. 

4. Defendant, notwithstanding her desire to  sell the lands, failed to 
offer the same to plaintiff. 

5. Plaintiff, on or about 19  June, 1953, upon discorery of defendant's 
said contract to sell, offered to purchase the lands on the same terms; 
prepared a proper deed for execution by defendant and tendered in cash 
an  amount equal to the consideration called for by said contract of sale; 
and that defendant, in violation of the agreement set forth in  her deed, 
refused and still refuses to sell and convey to plaintiff upon the terms she 
has agreed to  sell and convey to the State of Nor th  Carolina. 

6. Plaintiff is ready, able and willing to purchase the lands on said 
terms and seeks specific performance. 

Defendant demurred on the ground that  the provision in the deed, 
quoted above, is void (1) for indefiniteness, (2 )  for lack of mutuality of 
obligation, and ( 3 )  for failure of consideration. 

M c C o w n ,  Lavender  & M c F a d n n d  for plaint i f f ,  appel lant .  
Rober t  L. W h i t m i r e ,  Jr., for de fendan t ,  appellee. 
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I~OBBITT, J. A grantee, by acceptance of a deed, "becomes bound by 
the stipulations, recitals, conditions, and limitations therein 'contained, 
even though he has not signed the deed." 36 C.J.S. pp. 259-260, Deeds, 
sec. 53. This rule is recognized generally and by this Court. 16  Am. 
Jur.  p. 645, Deeds, sec. 359; 1Za?/nor. 1:. llrrynor, 212 N.C. 181, 193 S.E. 
216; Stephens Co. v. LisL, ante, 289, 52 S.E. 2d 09. 

The crucial question is whether the quoted provision is void as an  
unlax~ful  restraint upon alienation, repugnant to the nature of the estate 
granted, or valid as a personal pre-emptire right granted C. 0. Story to 
purchase a t  such price as defendant is willing to sell to another. Appellee 
relies upon Hardy 11. Galloway, 131 N.C. 522, 15  S.E. 890, 32 Bm. St. 
Rep. 828. Appellant undertakes to distinguish the Hardy case, con- 
tending that  the provision under conqideration here iinposes no unlawful 
restraint upon alienation. See : Restatement of the Law, Property, sec. 
413; American Lam of Property (1952), Vol. TI, pp. 506-512, sees. 
26.64-26.67. F o r  the reason stated below, we refrain from discussion of 
this question of lam. 

The complaint expressly alleges that  defendant is under written con- 
tract to convey the lands to the State of Nor th  Carolina. Hence, the 
ultimate question for determination is whether plaintiff or the State of 
North Carolina is entitIed to specific pesformance. This determination 
appears t o  tu rn  on the validity of the provision in  plaintiff's deed to 
defendant. 

Decision now would be conclusive only as between plaintiff and defend- 
ant. -1 complete determination of the controversy cannot be made with- 
out the presence of the State of Nor th  Carolina. G.13. 1-73. I t  is not a 
party to  this action, nor does i t  appear that  i t  has had notice thereof. 
But its right, if any, to compel specific performance> to i t  of the land- 
concerned here would be vitally affected by the prececent of decision now 
made. Under the facts alleged it is entitled to be hea -d before decision is 
made. Sheets v. Dillon, 221 N.C. 426, 20 S.E. 2d 344. 

Hence, the judgment sustaining demurrer is vacated and the cause 
remanded, with direction that  the court below cause iotice, with copy of 
the summons and complaint, to he served on the State of Sort11 Carolina, 
allowing i t  thir ty (80) days from such service to make itself a party 
hereto, if i t  so desires, and assert its rights, if any, 1 0  the lands. Upon 
expiration of the time so prescribed, the court below mill consider the 
cause de novo upon the pleadings then before it, without prejudice to any 
party on account of Judge hIoore7s judgment of 28 April, 1954, or on 
account of what is stated herein. 

Remanded, with directions. 
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MRS. CASSIE M. MESSICK v. C. A. TURNAGE. 

(Filed 22 September, 1954.) 

1. Negligence § l 9b  (6)- 
Plaintiff instituted this action to recover for personal injury allegedly 

caused by the falling of plaster in defendant's theatre. The allegations 
mere to the effect that the plaster fell because of seepage of water due to 
a leaking roof, but the evidence was to the effect that the water flowed 
from a rest room on the balcony level. Held: Konsuit was properly 
entered for variance between the allegation and proof. 

2. Pleadings 8 2P- 
Proof without allegation is as unavailing as allegation without proof. 

PLAIKTIFF'S appeal from Carr, J., February 1954 Term, BEAUFORT 
Superior Court. 

I n  this action the plaintiff seeks to recover damages on account of 
injuries she received while a patron in defendant's moving picture theatre. 
The allegations in  her complaint are in substance that  she purchased a 
ticket and entered the theatre during a hard ra in ;  that  falling plaster 
and water behind her so frightened her that  she involuntarily jumped 
from her seat, striking the metal par t  of the seat i n  front, causing her 
injury. The particular breach of duty on the part  of the defendant which 
she alleges is actionable negligence is set out in the following words: 
"That the defendant failed to maintain a safe theatre and auditorium for 
plaintiff's enjoyment, i n  that  the defendant knew or should have known 
by reasonable observation which was his duty, that  said roof was leaking 
and in bad repair." 

She further alleges somewhat indefinitely that  this condition caused the 
plaster to give way. The other allegations of negligence are too general, 
too indefinite, and too vague to be availing. 

The defendant answered, denying negligence, and denying that the roof 
was leaking or in bad repair. 

The evidence, in the light most favorable to the plaintiff, tended to  
show the theatre consisted of a main floor and a balcony which extended 
over the rear par t  of the main floor on either side and to the rear. A 
restroom on the level ~ ~ i t h  the balcony floor was maintained for the 
patrons of the theatre. d valve in one of the fixtures in the restroom 
failed to close, causing water to spill out to the floor. This floor was of 
tile, sloping toward the center, and fitted with a drainpipe sufficient i n  
size to carry all overflow. This pipe was covered with a grill. Cigarette 
butts and other debris had clogged the pipe. r a t e r  covered the floor 
to  a depth sufficient to orerflow a three-quarter-inch strip a t  the door. 
The balcony v a s  corered r i t h  a carpet which soaked u p  the overf lo~ing 
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h l a ~ r c  Co. v. R. R. - 

mater. Seepage from the carpet through the floor of he balcony softened 
the p l a ~ t e r  under the balcony. S u d d e n l ~  this plaster gave way, and, to 
use plaintiff's o n x  words, "I thought the whole balcony was coming down 
behind me, it make so much fuss. I did not kno-iv  hat TI-as going on a t  
the second when i t  happened, and i t  startled me so C hit m y  leg on the 
back of the seat." The plaintiff's evidence further tended to show the 
door to the restroom was closed. The sound of running mater could not 
be heard from the outside. Prater  could not be disccvered from the out- 
side, except by examination or stepping on the carpet. 4 t  the close of 
plaintiff's eridence, motion for judgment of nonsuit was made and sus- 
tained. The plaintiff appealed. 

L e R o y  S c o f f  anti! I,. H.  Ross  for plainti f ,  a p p e l l a n ~ .  
Rodman (e. R o d m z n  / o r  d e f e u d a n t ,  appellee. 

HIGQISS, J. The negligence sufficiently pleaded in the complaint is to 
the effect that  the dcfendant "kne~i- or should ha re  known . . . that  said 
roof mas leaking and in bad repair . . ." There is not a suggestion in the 
evidence that  the roof v a s  leaking and iu bad repair. I t  was incumbent 
upon the plaintiff not only to prove negligence proximately causing her 
injury, but it was her duty to  prore negligence substzntially as alleged in 
her complaint. This she failed to do. Proof without allegation is as 
unavailing as allegation without proof. Smith v. Bwrnes, 236 N.C. 176, 
72 S.E. 2d 216; Bowen 2;. Dardcn ,  233 N.C. 443, 64 S.E. 2d 285. 

The judgment of the Superior Court of Beaufort Count? is 
Affirmed. 

BLUE JIAGIC COMPANY O F  xORTH CAROLINA, a PARTXERSEIIP COM- 
POSED OF W. H. HUPLITS, JR. ,  AND hlAX RI. LEVY, .;. ATLANTIC COAST 
LINE RAILROAD COMPANY. 

(Filed 22 September, 1954.) 
Pleadings 8 2& 

Allegations of evidential rather than ultimate or issuable facts, and of 
contentions of law, should be stricken on motion aptly made. Such deter- 
mination is without prejudice to rulings upon the trial as to the competency 
of the evidence and upon the questions of law. 

APPEAL by plaintiffs from N o r r i s ,  J., May  Terrn, 1954, of WILSOK. 
Modified and affirmed. 

Action by plaintiffs to recover from defendant, terminal carrier, with 
reference to glass bottles purchased by plaintiffs, alleged to have been 
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damaged while in transit from shipping points in Indiana and Pennsyl- 
vania to plaintiffs' plant in Wilson, North Carolina. 

Defendant answered the allegations of the complaint. Thereafter, the 
defendant alleged much new matter under the captions First Further 
Answer and Defense and Counterclaim, Second Further Answer and 
Defense, and Third Further Answer and Defense. The hearing below 
was on plaintiffs' motion to strike tvelve numbered paragraphs of defend- 
ant's First Further Answer and Defense, all of its Second Further 
Answer and Defense, and all of its Third Further Answer and Defense. 
Judgment in the court below allomed plaintiffs' said motion as to para- 
graph 13 of defendant's First Further Answer and Defense but denied 
plaintiffs' motion to all other challenged allegations. Plaintiffs appealed 
from the portion of the judgment denying its motion. 

Gard?zer, Connor  4 Lee f o r  y l a i n t i f s ,  appellants.  
X. 5'. Barnh i l l ,  Jr., F. S. Sl~lxill ,  and Lucas d R a n d  for defendant ,  

appellee. 

PER CURIAX. A careful consideration of the allegations challenged 
by plaintiffs' motion reveals that the matters alleged are evidential or 
probative facts rather than ultimate or issuable facts, or that they con- 
stitute a narration of defendant's contentions of law. Hence, they have 
no proper place in defendant's pleading. They are deemed prejudicial. 
Daniel v. Gardner,  ante ,  249, 51 S.E. 2d 660. Plaintiffs' motion should 
hare been allomed in its entirety. I t  is so ordered. 

Defendant's pleading sufficiently alleges, in allegations not challenged, 
the ultimate or issuable facts upon which it bases its defense and counter- 
claim. Rulings as to competency of evidence and as to questions of law 
will be passed upon at the trial. The allowance of plaintiffs' motion will 
have no bearing upon the decision of such questions by the trial judge. 

Modified and affirmed. 

H. A. COLLIXS AXD WIFE, PARALEE COLLINS, AND RUTH C. BROOK- 
SHIRE, PETITIOSERS, T. NORTH CAROLINA STATE HIGHWAY & PUB- 
LIC WORKS COMMISSION. 

(Filed 22September, 1954.) 
Trial § 39- 

Even though the amount of the verdict may prompt the surmise that it 
was a quotient verdict, this alone is insufficient to compel the conclusion, 
as a matter of law, that it was in fact a quotient verdict. 
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APPEAL by respondent from Pless,  J., Uarch Te1.m 1954, BUNCOMBE. 
No error. 

Special proceeding for the recovery of compensation for the land of 
petitioners appropriated by respondent for highway purposes. 

I n  the proceeding before the clerk, the commi;;sioners assessed the 
damages, the clerk signed judgment on the report of the commissioners, 
and respondent appealed. 

I n  the court below the jury fixed the damages sustained by ~etit ioners 
at $1,666.67. From judgment on the verdict respoident appealed. 

D o n  C .  Pozing f o r  petit ioner a p p e l l e ~ s .  
R. Brookes  P e f w s  a n d  ~UcLenn,  E l m o r e  d Alart7n for respondent  ap-  

pellant.  

PER CURIAX. Respondent's exceptive assignments of error fail to 
raise any question of law of sufficient moment to require discussion. 
TJpon the rendition of the verdict the respondent did not request the court 
to poll the jury. While the amount of the verdict may prompt the 
surmise that it was a quotient verdict, it alone is insufficient to compel 
the conclusion, as a matter of law, that i t  was in fact a quotient verdict. 

As no prejudicial error is made to appear, the ~rerdict and judgment 
will not be disturbed. 

Xo error. 

WILLIAM J. BATCHELOR, E T H E L  BATCHELOR v. M. B. MITCHELL 
AND WIFE, EMMA H. RIITCE-IELL; R. I. h1ITCHE:LL AND SONS, INC., 
W. J. MANNING. 

(Filed 22 September, 1954.) 

APPEAL by plaintiffs from Morr i s ,  J., at February Civil Term, 1954, 
of NASII. Affirmed. 

Davenpor t  d Davenpor t  and  0, B. Moss  for plain t i f fs ,  appellants.  
H o b a r t  Rran t l ey  and  C o o h y  (6 M a y  for defendants ,  appellees. 

PER CURIABZ. This is a civil action involving title to land. I t  was 
here before on appeal from a judgment sustainin5 the defendants' de- 
murrer to the complaint. Our decision reversing the lower court and 
holding that the allegations of the complaint are z>ufficient to constitute 
a cause of action is reported in 23s S .C .  351, 78 S.E. 2d 240, where the 
essential facts alleged may be found summarized. 
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V h e n  the case went back to the lower court the defendants filed answer 
denying the material allegations of the complaint and setting up  the 
pertinent statutes of limitation. 

On retrial, a t  the close of the plaintiffs' evidence the defendants moved 
for judgment as of nonsuit. The motion was allowed and from judgment 
based on such ruling the plaintiffs appealed. 

The appeal presellts no new question or feature requiring extended 
discussion. We have examined the record and find no substantial merit 
i n  any of the exceptions brought forward. They relate to matters of 
evidence and to the question of nonsuit. Neither reversible nor prejudi- 
cial error has been made to appear. The evidence adduced when liberally 
construed in favor of the plaintiffs is insufficient to make out a prima 
facie case. The jud,pnent of nonsuit will be upheld. 

Affirmed. 

CAROLINA DRIVE-UR-SELF, INC., T. JAMES B. MAIDEN, TRADING AND 
DOIRQ BUSINESS UNDER THE FIRM NAME AKD STYLE OF ALLIED ROOFING 
COMPANY. 

(Filed 22 September, 1954.) 

APPEAL by defendant from T'l7lzi!rnir.a, Special Judge, Ju ly  Conflict 
"A" Term 1954 of BUNCOMBE. 

Civil action to recover on rental contract of 8$ per mile, plus $25.00 
per week and 37% sales tax thereon, on automobiles rented and used by 
the defendant from the plaintiff. The General County Court of Bun- 
combe County entered judgment for the plaintiff in the exact amount 
prayed for in the complaint. The defendant appealed to the Superior 
Court, which court overruled each and every one of the defendant's 
assignments of error and in all respects affirmed the judgment of the 
General County Court. 

The defendant appealed to the Supreme Court assigning errors. 

W a d  & Bennett f o ~  Plaintifl, Appellee. 
S. J .  Pegram and William J .  Coclce f o ~  Defendant, Appellant. 

PER CURIAM. Due and careful consideration has been given to each 
assignment of error presented by the appellant on this appeal, and we 
find no error in the trial below of sufficient merit to warrant a disturbance 
of the judgment entered in the Superior Court. The facts are simple. 
The applicable rules of law well established. There is no need for  
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further discussion. All the defendant's assignments of error are over- 
ruled, and the judgment below is 

Affirmed. 

C. C. JACKSON r. W. R. SULLIVAN. 

(Fi led  22 September, 1954.) 

APPEAL by defendant from Clen ien f ,  J., January Term, 1954, of 
BUXCO~IBE. 

This is a civil action tried in the General County Court of Buncombe 
County, North Carolina, to recover a balance of $375.00 alleged to be 
due upon a contract for services rendered by the plaintiff for and on 
behalf of the defendant. J u r y  trial was waived. Verdict for the plain- 
tiff, and judgment was duly entered. The evidence supports the verdict. 
The defendant excepted to the judgment and appealed to the Superior 
Court of Buncombe County. His exceptions and assignments of error 
mere overruled and the verdict and judgment of the lower court affirmed. 
The defendant appeals, assigning error. 

I .  C. C r a w f o r d  and L. C. S f o l i e ~  for appellee. 
Appe l lan t  in propria persona. 

PER CURIAM. The assignments of error brought forward in the 
defendant's brief fail to reveal error. Hence the judgment below is 

-Affirmed. 

E T H E L  DAVIS v. W E N D E L L  S. SIMMONS AKD J E F F E R Y  BLACKMON. 

(Filed 22 September, 1954.) 

APPEAI. by plaintiff from Sinlc, J., July Term 1954, SURRY. N O  error. 
About 1 :00 a.m. on 31 N a y  1953, plaintiff was lying prone across the 

westerly half of Highway 5 2  near Xount Airy. She was apparently in 
a dl-unken stupor. llefendants, traveling in a southeily direction, meet- 
ing automobiles going in the opposite direction, ran over a part of plain- 
tiff's body. Defendant Blackmon m7as the owner of the automobile, and 
Simmons was, at  the time, operating the vehicle. 

The jury answered the first issue of negligence "No." The court below 
entered judgment on the verdict and plaintiff appealed. 
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E'rank F r e e m a n  and  J .  N .  F r e e m a n  / o r  p l a i n t i f  appel lant .  
Ratcliff, T'azighn, H u d s o n ,  E'errell & C a r t e r  for de fendan t  appellees. 

PER Cnn~aiv. Plaintiff 's assignments of e r ror  fa i l  t o  disclose a n y  
e r ror  i n  the  t r i a l  i n  t h e  court below such as  would entitle her  to  a new 
trial.  S o n e  of them a r e  of sufficient mer i t  to  require discussion. T h e  
ju ry  has  resolved thc facts  a d v e r ~ e l y  to plaintiff. She  mus t  abide the 
result. 

N o  error. 

STATE r. FRAKK E. SMITH. 

(Filed 20 September, 1954.) 

1. Crinlinal Law § 5Sg- 
Ordinarily exception to improper remarks of the solicitor during the 

argument must be taken before verdict. 

2. Criminal Law S 50f- 
Where the remarBs of counsel are  improper in themselves, or are  not 

warranted by the evidence, n i ~ d  are  calculated to mislead or prejudice the 
jury, it  is the duty of the co1u.t to correct same upon objection, and, even 
in the absence of objection, it  is proper for the court to correct gross abuse 
ea mero motu. 

3. Same- 
Ordinarilr the court, upon objection, may correct improper argument of 

the solicitor in his charge, but if the impropriety be gross i t  is the duty of 
the court to interfere a t  once. 

4. Same-Argument of solicitor held improper a s  appealing to prejudice 
and a s  being unwarranted by evidence. 

In  this prosecution of the defendant for  driving on the highways of the 
State while under the influence of intoxicating liquor, the solicitor argued 
that the jury should accept the word of the local officers as  against the 
vord of a stranger from another state, and argued that  just because the 
defendant was a man of wealth having unlimited means, he should not be 
permitted to drive through the co~inty, criticizing its roads, and running 
down children in his big car, and that  the fact that a bottle of whiskey 
found in the defendant's car had the seal unbroken was no evidence that  
defendant had not taken a drink, since defendant, being a man of means, 
co~ild buy sereral bottles and throw each a v a y  after he had broken the 
seal and taken a drink, etc. There was no evidence in the record that the 
defendant was a man of wealth. Held: The argument was improper both 
as containing appeals to prejudice and as  being unwarranted by the evi- 
dencr. Such impropriety is not corrected by an instruction that the jury 
should gire a nonresident as  fair a trial as  a resident and should gire a 
man of means as fair a t r i ~ l  2s a man without means, there being no 
instruction that  the argument was inlproper and that  the jury should dis- 
regard it. 
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5. Criminal Law §§ 67a, 78g- 

The defendant's assignments of error to the argument of the solicitor 
in a non-capital case cannot be sustained when not supported by exception 
taken before verdict, but upon the record in this case the Supreme Court, 
in the exercise of its superrisorg power, takes cognizance em mero motu t o  
preserve defendant's constitutional right to a fair and impartial trial. 

BOBBITT, J., dissenting. 
JOHXSON, J., concurs in dissent. 
HIGGINS, J., concurring in dissent. 

, ~ P P E A L  by defendant from Burgzayn, Erne?-gency Judge,  March Crim- 
inal Term 1954 of CSSWELL. 

Criminal prosecution upon a warrant charging ihe defendant with 
driving a n  automobile upon the highways of the State, while under the 
influence of intoxicating liquor in violation of the State statute. On  this 
warrant  the defendant was found guilty, and judgmLent pronounced by 
the Caswell County Recorder's Court. On appeal t o  the Superior Court 
of the county the defendant mas tried de novo, convicted by a jury, and 
judgment pronounced. 

The defendant appealed to the Supreme Court assigning error. 

H a r r y  Mc-Wullan, A t torney  General, R a l p h  Moody,  Assistant A t torney  
General, and Charles G. Powell,  ,Tr., Member of S ta f f ,  for the State. 

ITr. Rrant ley  W o m b l e  for Defendant ,  Appellant.  

PARKER, J. The defendant's assignments of error, except those that  
are formal, relate to the argument of the Solicitor for  the State to the 

jury. The par t  of his argument assigned as error is as follows: ''1. 
Oflicer Norwood and Sheriff Harrison are personally known to all of you 
for years, whereas this stranger from Tesas is an  unknown. Therefore, 
you haye no choice but to take the word of the local officers against his. 

"2. Jus t  because he is a man of property, can afford an  expensive 
Lincoln car is no reason mhy he can come through ?ere and break our 
l a m .  The rest of us are not blessed with wealth and have to be satisfied 
with the simple things of life. 

"3. Jus t  because he drives a Lincoln car 1,000 miles a week and covers 
seven states is no reason why he can come through Yanceyville criticizing 
ouia roads and saying they are narrow and full of curves. These roads 
are good enough for the rest of us. I f  he doesn't like them, let him stay 
oui, of here and go back to Tesas where he belongs. 7Ve have to be satis- 
fied with the meagre possessions we have. I dare say not one of us here 
owns a Lincoln car. 
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I<  4. Just because he is a man of property and can afford a Lincoln car, 
are you going to allow him to drive through here and run down your little 
daughter or your little son, or yours, or yours? I say 'No.' You must 
find him guilty. 

"5. And as for his having a sealed bottle of whiskey in his car, thus 
claiming that he hadn't been drinking, I ask you to ignore this apparently 
innocent unopened bottle of whiskey. This man of property, in order to 
delude police, can afford to buy two bottles, take a few swigs out of one 
and then throw it away-keeping the sealed bottle conspicuously in the 
car to prove he hasn't touched it. IIaving unlimited means, he will stop 
further up the road, buy another bottle, have a few swigs out of it, and 
throw this away, too. With his means, he can do this repeatedly and 
ignore the expense, thus drinking himself into such a condition that he 
is no longer fit to drive-but still having the sealed bottle there in the 
car as a decoy to the arresting oficer. 

"6. This business of having power steering and automatic headlight 
dimmers-luxuries that you gentlemen can't afford on your cars-is no 
license for him to come through our community breaking our lams." 

The evidence for the State tends to show that the defendant is a travel- 
ing salesman living in Raleigh, to which place he came from Texas. I n  
the car with him were two ladies, neither of whom was drinking. The 
patrolman found in the car a pint of -4BC whiskey with unbroken seal, 
and testified there was no evidence that drinking had been going on in 
the car. 

There is no evidence in the record that the defendant was a man of 
wealth having unlimited means, as argued by the solicitor. The fact that 
he was driving a Lincoln car permits no such inference. 

The record shows that the defendant excepted to the solicitor's remarks, 
but it does not show when the exception was made. Upon inquiry by this 
Court upon the oral argument as to when the exception was made, defend- 
ant's counsel replied that it was entered after the verdict of guilty, when 
he made a motion that the verdict be set aside on the ground that the 
argument of the solicitor was prejudicial, and then moved that the court 
set aside the verdict in its discretion. 

The court made this reply to the motion of the defendant to set the 
verdict aside: "I am not going to set i t  aside. I tried to charge the jury 
and impress on them that it is their duty to give a man from Texas as 
fair a trial as a man from North Carolina or another county in the State; 
and to give a man of means as fair a trial as a man of no means. I t  is a 
question of fact." That in substance is all the court charged the jury in 
respect to the improper remarks of the solicitor. Nowhere in the charge 
d id  the court charge the jury that the remarks of the solicitor were im- 
proper, grossly unfair and highly prejudicial, and that the jury should 
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disregard such remarks. Nowhere in  the charge did the court instruct 
the jury tha t  there was no evidence that the defendant was a man of 
wealth possessed of unlimited means, and that  the jury should disregard 
such remarks. On the contrary, it  mould seem that  the court emphasized 
the solicitor's remarks that  the defendant was a mt tn  of wealth. The 
court's reply to the motion of the defendant to set the verdict aside and its 
attempt in its charge to correct the baneful effect of the remarks of the 
solicitor make i t  manifest that  the court heard the improper remarks, or 
a t  least it  was brought to its attention before i t  delivered the charge to 
the jury. 

We have held in a long line of decisions that  exception to improper 
remarks of counsel during the argument must be t:~ken before verdict. 
S. v. Suggs, 89 N.C. 527; 9. 71. Tjjsolt, 133 N.C. 692, 45 S.E. 838; S. v. 
Steele, 190 N.C. 506, 130 S.E. 303; S. v. Hazuley, 229 N.C. 167, 48 S.E. 
2d 35. The rationale for this rule, which has been frequently quoted 
in our decision, is thus stated in Knight v. Houghtalling, 85 N.C. 17 :  
"A party cannot be allowed . . . to  speculate upon his chances for a 
verdict, and then complain because counsel were not arrested in  their 
comments upon the case. Such exceptions, like those to the admission of 
incompetent evidence, must be made in apt time, or else be lost." 

We have modified this gene]-a1 rule in recent year1; so that  it does not 
apply to death cases, when the argument of counsel is so prejudicial to the 
defendant that  in this Court's opinion, it is doubted tha t  the prejudicial 
eff'ect of such argument could have been removed from the jurors' minds 
by any in+uction the tr ial  judge might have given. 8. v. Little, 228 
K.C. 417. 45 S.E. 2cl 542; 6'. I , .  TTawley,  supra; 8. v. Dockery, 238 X.C. 
222, 77 S.E. 2d 664. 

I n  respect to the g( n e r d  rule we said in S. v. Dave,zport, 156 N.C. 596, 
p. 612, 5'2 S.E. 7 :  "In the passage taken from S. v. Tyson, 17-e did not 
intend to decide that  a failure of the judge to act immediately would be 
ground for a reversal, unless the abuse of privilege js so great as to call 
for immediate action, but merely that  i t  must be left to  the sound discre- 
tion of the court as to when is the proper time to inlerfere; but he must 
correct the abuse a t  some time, if rrquested to do so;  and i t  is better that 
he do so pwn without a reqt~esf, for he is not a mere moderator, the chair- 
man of a meeting, but the judge appointed by the law to so control the 
tr ial  and direct the course of justice that  no harm can come to  either 
partg, save in the judgment of the law, founded upon the facts, and not 
in the least upon passion or prejudiw. Counsel should be properly 
curbed. if necessary, t o  accomplish this result, the end and purpose of all 
law being to  do justice." (Italics ours). 

We have also held in many eases that  where the reinarks of counsel are 
improper in themselves, or are not warranted by the evidence, and are 
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calculated to mislead or prejudice the jury, it is the duty of the court upon 
objection to such remarks to interfere. S. v. O'Neal, 29 N.C. 251 ; Alelvin 
V. Easley, 46 N.C. 386 (no exception was made to improper argument of 
the plaintiff's counsel as to statements in a book he held in his hand, 
which was not in evidence and not admissible; the court did not correct 
the mistake at  the time nor in its charge; on the contrary the court 
decided the book was admissible in evidence, and charged the jury upon 
i t  as evidence; a cenire de novo was ordered) ; Jenkins v. Ore Co., 65 
N.C. 563; J l c l a m b  I). R. R. ,  182 N.C. 862, 29 S.E. 894; Perry  v. R. R., 
128 N.C. 471, 39 S.E. 27; S. v. Dal!enport, supra; S. v. Tucker,  190 N.C. 
708, 130 S.E. 720; 8. v. Howla?/, 220 X.C. 113, 16 S.E. 2d 705; S. v. 
Little, supra; S. 2). Hazuley, supra: S .  v. Bowen, 230 N.C. 710, 55 S.E. 
2d 466. 

Ordinarily the court may correct improper argument at the time or 
when it comes to charge the jury. S. v. O 'Jeal ,  supTa; Melv in  v .  Easley, 
supra; McLamb v. R. R., supra; S. I:. Little, supra. I f  the impropriety 
be gross, it is the duty of the court to interfere at  once. Jenkins v. Ore 
Co., supra; S. v. Tucker,  supra. 

I t  is especially proper for the court to intervene and exercise the power 
to curb improper argument of the solicitor when the State is prosecuting 
one of its citizens, and should not allow the jury to be unfairly prejudiced 
against him. S. v. Will iams,  65 X.C. 505. Every defendant should be 
made to feel that the solicitor is not his enemy, and that he is being 
treated fairly. S. v. Smi th ,  125 K.C. 616, 34 S.E. 235; IS'. v. Tucker,  
supra. 

Counsel have wide latitude in making their arguments to the jury. 
S. v. O'ATeal. supra; lllcLamb 1'. R. R., supra; S. v. Lit t le ,  supra. How- 
ever, it is the duty of the judge to interfere when the remarks of counsel 
are not warranted by the evidence, and are calculated to mislead or preju- 
dice the jury. McLamb v. R. R., supra; Perry  v. R. R., supra; S. v. 
Howley,  supra. "Courts should be very careful to safeguard the rights 
of litigants and to be as nearly sure as possible that each party shall stand 
before the jury on equal terms with his adversary, and not be hampered 
in the prosecution or defense of his cause, by extraneous considerations, 
which militate against a fair hearing." Starr  v. Oil Co., 165 S .C .  587, 
81 S.E. 776. 

The remarks of the solicitor in his argument were grossly unfair and 
well calculated to mislead and prejudice the jury. Counsel for the de- 
fendant should have objected to these improper remarks as soon as they 
mere begun, and before they were elaborated in detail. I f  verdicts cannot 
be won without appealing to prejudice, they ought not to be won at all. 
We can see how the vigorous solicitor in the heat of debate made these 
improper remarks without conscious intent to mislead and prejudice the 
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jury, but coming from him in his exalted place with the high respect that 
he has earned for himself in his district, such remarks Tvere disastrous to 
the defendant's right to a fair  and impartial trial. 

Advertent to what this Court had said in 9. v. Davenport, supra, quoted 
above, the able and experienced trial judge. out of his inherent sense of 
fairness, attempted to remove from the minds of the jury the prejudicial 
effect of the improper remarks of the solicitor without a request from 
defendant's counsel. Doubtless, he thought he had done so, but we sitting 
here in calm review are of opinion that he did not dc so. 

The defendant's assignments of error are not susiained, because not 
made in apt time. 

I-Iowever, this Court is vested with authority to supervise and control 
the proceedings of the inferior courts. N. C. Constitution, Art. IT, 
See. 8; 8. v. Cochmn, 230 N.C. 523, 53 S.E. 2d 663. This Court has 
exercised this power very sparingly, and rightly so. 

Under the facts of this case, we are of opinion, and so hold, that to 
sustain this trial below would be a manifest injusticck to the defendant's 
right to a fair  and impartial trial. Acting under the supervisory power 
granted to us by the State Constitution, a new trial is ordered to the end 
that the defendant may be tried before another jury, where passion and 
prejudice and facts not in evidence may have no parf. 

New trial. 

BOBBITT, J., dissenting: The State's evidence consisted of the testi- 
mony of a State Highway Patrolman, a deputy sheriff and the sheriff. 
The patrolman and the deputy sheriff observed the defendant while he 
mas driving and when he was arrested and taken to jail. The sheriff 
observed him later TT-hen he was released from jail after furnishing bond. 
,411 were of the opinion that he was under the influent? of some intoxicant. 

The testimony of the State's witnesses, if accepted as worthy of belief, 
was fully sufficient to support a conviction. The testimony of the defend- 
ant, and of one of the two ladies riding with him or the occasion of his 
arrest, if accepted as credible, exonerated the defendant. I t  was a case 
for the jury. The defendant does not contend otherwise. 

Upon the jury's return of a verdict of guilty, the d:fendant moved that 
the verdict be set aside on the ground "that the argument of the Solicitor 
was prejudicial." The exceptive assignments of error are to the refusal 
of the trial judge to set aside the verdict and to the j t  dgment pronounced, 
namely, that the defendant pay a fine of $100.00 and the costs. 

To appreciate the evidential background for the solicitor's address to 
the jury, the following portions of the evidence should be noted. 

All the evidence tended to show that the defendant was operating a 
Lincoln car. 3 State's witness identified the car as a 1954 four-door 
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Lincoln. The  defendant's testimony was that  he had purchased i t  the 
previous week, that  i t  had automatic, poTver steering, and that  he  was 
unfamiliar with it. H e  further testified that  he traveled out of Raleigh, 
covering seven southern states and driving about four thousand miles a 
month. 

The State's evidence tended to show that  the defendant stated on the 
occasion of his arrest that  he had recently been transferred from Texas 
to Raleigh. The  State's evidence also tended to show that  defendant's 
car  bore a North Carolina license tag and that  defendant had and pro- 
duced a Texas operator's license. 

The defendant explained the State's evidence to the effect that  he failed 
to dim his bright lights when the approaching patrol car's lights were 
blinked several times, by his testimony that  the car he had been driving 
was equipped with automatic dimmers and that  he "could have forgotten" 
the fact that  i t  was necessary to press a button to dim the bright lights 
on his recently acquired Lincoln car. 

The defendant explained the State's evidence to the effect that  he was 
operating liis car back and forth from the edge of the pavement to a foot 
or so across the center line, by his testimony as f o l l o ~ ~ s :  "The type of 
road I came down with respect to curves and the type of road, seems like 
it's all hair-pin curves and up and down hill and very narrow. As I said, 
I drive about four thousand miles a month and have never seen one like 
the one out here for the nest ten miles." 

All the evidence tends to shorn that  there was a pint of ABC whiskey 
in defendant's car, the seal unbroken. 

Defendant's testimony tended to show that he and the t ~ ~ o  ladies were 
driving from Raleigh to Reidville, where they vere  to meet a man  from 
his company ar r i r ing  by train from Lynchburg; that  he had drunk no 
whiskey; that  he had a bottle of beer a t  a drire-in as they left Raleigh; 
and that  farther along the IF-a. he stopped again and had a cheese sand- 
wich and another bottle of beer. 

I n  the record, under the caption, "Prosecutor's Summation T o  Jury," 
there are six numbered paragraphs, cadi  qetting forth an  excerpt from 
the solicitor's address to the jury. TVliile the record iinports verity, 
attention is called to the fact that  the prosecutor's summation is not given 
in its entirety and so does not disclose the context of the solicitor's chal- 
lenged remarks. I t  seems only fa i r  to infer that  these remarks Tryere in 
so& degree if not wholly in reply to the preceding (undisclosed to us) 
arguments bv defense counsel. " 

d n  advocate, in addressing the jury, has the right, and indeed it is 
his function, to analyze the evidence and present every inference and 
every deduction tending to support his contention as to the facts estab- 
lished thereby. Where, as here, the testimony of the State's witnesses 
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and that  of the defense IT-itnesses cannot be reconciled because in direct 
conflict, so that  the jury's task is largely one of determining the credi- 
bility or non-credibility of each witness, the advocate's rightful sphere of 
argument includes his contention as to each circumstance relevant to such 
determination reasonably arising from a consideration of the evidence 
before the jury. 

While many, if not all, of the solicitor's challenged remarks have their 
roots in evidence before the court, I agrce that  the detached excerpts set 
forth in the record are objectior~able as an  appeal ,o prejudice in their 
emphasis upon the fact that  the defendant was a stranger in  the commu- 
nity and in the contention that  he was a man of means. 

But ~vhen  an  improper argument is being made, the rule is that  counsel 
must object so that  the presiding judge can call a halt  to the continuance 
thereof. There are a t  least two underlying reasons for this well-estab- 
lished rule. First, there can he no p e s t i o n  t h e n  as to the content and 
context of the objectionable statements. Second, the presiding judge, 
t h e n  a n d  there ,  can stop such argument and promptly instruct the jury 
to disregard i t  and, equal ly  i x p o r t a n f ,  cqaution and instruct the advocate 
to pursue the argument no further. 

An  unfair  argument may and frequently does cause a jury to react 
unfavorably to the advocate's cauw. Of course, the tr ial  judge may take 
the initiative, if he hears the argument and considers it a manifest abuse 
of privilege, by then intervening and instructing th3 jury and the aduo- 
cate with reference thereto. But  ordinarily the tr ial  judge will leare i t  
to counsel for the opposing litigant to determine whether he desires that  
the court intervene or whether he prefers to I-ely upcn the good sense and 
judgment of the jury either to disregard i t  entirel-T as irrelevant or to 
reject i t  as unfair. 

Here, the defendant was represented by a trial attorney of long expe- 
rience. H e  did not see fit to object af a n y  time during the solicitor's 
argument. The first objection was made after ~ e r d i c t .  

Although defense counsel interposed no objection, the presiding judge, 
i n  his charge to the jury, gave the instructions set out below. 

S e a r  the first of his charge, this instruction was given : 
"You are not concerned about what kind of car a man drives; the fact 

tha t  a man drives a Lincoln automobile does not depril-e him of the same 
rights and privileges of a man driving :L Ford ;  and, the fact that  a man 
drires a Ford, does not deprire him of the same rights and privileges of 
a man dr i r ing  a Lincoln automobile. Yon are not to be concerned about, 
and 1,111 sure that  you n ill not ex en consider ~ v h ~  t kind of a car the 
defendant mas driving. The only question i s :  H a s  the State satisfied 
you frorn the testimony and begond a reasonable doubt of his gui l t?  I f  
so, i t  is your duty to con1 ict h im;  if not. i t  is equa1l:i Four duty to acquit 
him." 
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I n  concluding his charge, these instructions were given : 
('It all revolves itself into purely a question of fact for you to deter- 

mine, you being the sole triers of the facts. I t  is your duty to give a 
gentleman not living in thi? county and coming into the State from Texas 
to live the same fair, just, and impartial trial that you would expect for 
yourselves or some member of your family if tried here or in another 
county-to be treated as fairly as anybody else without regard to where 
he came from or regard to his property or lack of property; the only 
thing SOU are concerned about is to find the truth and speak the truth and 
let i t  please whom it mill. 

"If you find beyond a reasonable doubt that  the defendant was under 
the influence of liquor a t  the time he was arrested by the State Highway 
Patrolman, Mr. Sorwood, and that he was operating his automobile at  
that time, it is your duty to find him guilty. I f  you have a reasonable 
doubt about it, give him the benefit of that doubt and find him not  guilt^." 

I n  my opinion, the quoted instructions were entirely satisfactory. 
Defense counsel evidcntly tllought so for he made no request for additional 
instructions. H a d  he done so, the trial judge could have instructed the 
jury further relative to features to which attention mas directed. Xore- 
over, no exception to the suficiency of these instructions was taken and 
error is not assigned on account of any insufficiency thereof. 

I t  is pointed out in the opinion of the Court that the trial judge did 
not a t  any time tell the jury to disregard the challenged excerpts from 
the solicitor's address to the jury. 'In my view, i t  was better to instruct 
the jury as v a s  done, directing attention to the single issue for decision 
and instructing the jury that whether the man mas from Texas or Sort11 
Carolina or a man of means or one without means should have no part 
i n  their decision. I think the trial judge handled the matter in excellent 
manner. The alternative would have been a repetition of the objection- 
able statements and contentions of the solicitor coupled with an instruc- 
tion that they were improper and therefore should be disregarded by the 
jury in its deliberations. The repetition of the objectionable excerpts for 
the purpose of eliminating them from consideration might well have em- 
phasized rather than eliminated the prejudicial effect, if any, they may 
have had. 

Except in capital cases, under the rule established in S. c. Tyson, 133 
N.C. 692, 45 S.E. 838, which overruled earlier cases in conflict t h e r e ~ i t h ,  
a defendant, when represented by counsel, cannot sit by, interpose no 
objection or motion for mistrial, take his chances with the jury, and then, 
after verdict, complain for the first time that portions of the solicitor's 
argument constituted a prejudicial abuse of pririlege for which he is 
entitled to a new trial. 
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With the law as stated in the opinion of the Court, I am in accord. 
Further, I do not question the authority of this Court, in the exercise of 
its general supervisory jurisdiction over trials in thcb Superior Court, to 
award a new trial when manifest injustice has been done even though 
settled rules of lam as established by the decisions of' this Court must be 
set aside in order to do so. The basis of my dissenf, is my opinion that 
this record does not present a situation that justifies the exercise of such 
authority. 

Justice is almays the goal. Yet experience has d.monstrated that me 
can best approximate the ideal by the observance of orderly procedure. 

My apprehension is that counsel, instead of being alert to object in apt 
time as required under our decisions,  ill deem ii prudent to remain 
silent when an alleged prejudicial argument is beng made, take their 
chances with the jury then impaneled; and then, after conviction, bring 
before us the solicitor's address to the jury or excerpts therefrom for close 
inspection against an ideal standard in the hope that me will in such case 
see fit to exercise the general supervisory powers of this Court by award- 
illg a new trial on the basis of an alleged abuse of privilege that could 
have been fully and effectively corrected if objection had been interposed 
in apt time. 

When the trial judge was considering defendant'rj motion to set aside 
the verdict, the record shows the following remarks: 

"COURT: I'm not going to set it aside; I tried to charge the jury and 
impress on them that it is their duty to give a man from Texas as fair  a 
t~*ial  as a man from North Carolina or another cou~lty in the State; and 
to give a man of means as fair a trial as a man of no means, it's a ques- 
tion of fact." 

I f  this can be fairly interpreted as a statement b:r the trial judge that 
the defendant was a man of means, the complete answer is that this 
remark, made after verdict, could have had no effect on the jury's delib- 
erations. 

For the reasons stated, I rote to affirm. 

J o ~ ~ i s s o s ,  J., concurs in dissent. 

HIGGINS, J., concurring in dissent: Conceding the remarks of the 
solicitor were improper and prejudicial, yet, under the decisions of this 
Court in similar cases, I think the objection after .ferdict came too late. 
For that reason, 1: concur in the dissenting opinion of Jusfice Bobbitt. 
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MARY JlAHAN v. CIIARLIE S. READ. 

(Filed 29 September, 1964.) 

1. Appeal and Er ror  § 1- 
TVhere the question of the constitutionality of the act upon which the 

proceeding is based is not raised in the lower court, such question may not 
be initially presented in the Supreme Court. 

2. Same: Appeal and Er ror  8 401- 
The Supreme Court will not decide the constitutionality of a statute 

when the appeal may be disposed of upon a question of less moment. 

3. Parent  and Child g 18: Courts 8 1 4  36- 
Under the provisions of the Uniform Reciprocal Enforcement of Support 

Act (Chapter 317, Session Laws 1951; G.S. Ch. 52A) the initiating state 
has no jurisdiction to make any determination affecting the substantive 
rights of the parties, and therefore, a concl~~sion by our court that the duty 
of respondent to support the children in cluestion had already been found 
to exist b~ a court of competent jurisdiction of the initiating state, is 
erroneous. 

4. Same- 
In a proceeding under the Uniform Reciprocal Enforcement of Support 

Act, the court of the initiating state, by approval of the petition and the 
certification of the documents, enables petitioner to submit herself to the 
jurisdiction of responding state without the necessity of personal presence 
or employment of counsel, and the responding state acquires jurisdiction 
of the respondent through service of summons and notice. 

5. Same- 
Where, after filing petition under the Uniform Reciprocal Enforcement 

of Support Act, the obligee moves to another state and is a resident of such 
third state a t  the time of the hearing in this state, our court has no juris- 
diction to make an award for transmittal to the initiating state for trans- 
mittal in turn to the petitioner in the third state, and judgment of nonsuit 
and dismissal should have been entered here upon motion. 

6.  Same-- 
A proceeding by a wife under the Uniforln Reciprocal Enforcement of 

Support Bet to enforce payment of support for the minor children of the 
marriage shoiild be dismissed upon motion in this State for defect of 
parties, since in such instance the children are  the obligees and the suit 
must be brought in their name and behalf by a duly appointed nest  friend. 
This result is not affected by prorision of the law of the initiating state 
that a petition under the act might be brought in behalf of a minor obligee 
without appointment of guardian or nest  friend, since the rights of the 
parties are  determinable in the court having jurisdiction of respondent, 
and the cause here must be so constituted as  to conform to our larv. 

7. Parties § 9: Appeal and  E r r o r  8 1- 
Where there is a fatal defect of parties plaintiff, of which the court will 

take notice c r  mero mofu, the action must be dismissed. 
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APPEAL by respondent from . iVo~+ris,  J., Janua ry  Term, 1954, of 
EDGECOJIDE. 

Proceeding under Uniform Reciprocal Enforcemelit of Support Act. 
Petitioner, Mary Mahan, formerly the wife of rezpondent, Charlie S. 

Read, filed her petition 20 October, 1953, i n  the Pulaski County Chancery 
Court, 9rkansas,  the ('Initinting State," alleging in substance that  Sheilla 
Treadmay Read, age 10, and I h i g h t  LaMont Read, age 6, then residing 
with her in Little Rock, Pulaski County, Arkansas, i re  children of peti- 
tioner and respondent; that  respondent, n h o  resides and is gainfully 
employed in Rocky Xount,  Etlgccornbe County, North Carolina, owes a 
duty of support to his said children which he has failed to discharge since 
28 July,  1991; and, in accordance r i t h  the prayer of the petition, the 
Chancellor of the A2rkan.as court, based upon his finding '(that the Peti-  
tion set forth facts from mllich it may be determined that  the respondent 
owes a duty of support" to his said children, ordered that  certified copies 
of the petition, order, etc., as provided, he transmitted to the Superior 
Court of Edgecornbe County, Xor th  Carolina. "re,ponding State," in 
order that  it ( h a y  obtain jurisdiction of' the above-named respondent or 
his property." 

Upon receipt of certified copy of the Arkansas prcceeding, a sunmlons 
and notice were isqueJ by the ( 'lerk in Edgecombe County and served on 
respondent, who, represented 1). counsel. filed an an;,wer to the petition. 

The hearing was before the Presiding Judge, J anua ry  Term, 1954, of 
F:dgecornbe, without a jury. Petitioner and reqponcpnt were present in 
person and each testified. Thr i r  testiirlony n a s  the only ericlence before 
the court. , i t  the col~clusion of the hearing, the court entered judgment, 
which embodied certain findings of fact and conclusions of lan-. 

The findings of fact, summarized, are : 
1. Respondent has not provided s l~ppor t  for hi, llilior children since 

22 July,  1951. 
2. P n t i l  22 Jnly,  1051, petitioner (wife) and respondent (huqbancl), 

and their two minor children, resided as a family in Edgeconlbe County, 
Xorth Carolina, "at which time the petitioner left the place of abode in 
Edgecombe County of herself and the respondent and removed herqelf 
to the State of Arkansas," taking with her the two children. 

3. I n  h k a n s a s ,  petitioner sued for and obtained an absolute divorce 
from respondent; and thereafter petitioner married Xahan.  

4. Petitioner was a resident of h k a n s a s  xihen she filed her petition, 
i.c., 20 October, 19.53, hut h c c  4 January,  195-1, she has hem a r~s iden t  
of Williamsburg, Virginia, where she is employed a:, a nurse,' aide, the 
children residing with her there. 

Petitioner's evidence amplifies the findings of fact i n  several particu- 
lal.s, including thc l'ollowing : She left Rocky Mouot for Arkansas 22 
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July, 1951. She testified: "I had told him months and months before 
then that 1 was going to leaye him." She obtained her absolute divorce 
in  Arkansas 15 Sovember, 1951. She married an  Arkansas boy, pre- 
sumably Mahan, 28 January,  1952. She left Arkansas in  December, 
1953. She arrived in  North Carolina 12 December, 1953. Presumably 
she visited in n'orth Carolina-"all my people are from Rocky Mount"- 
until she went to Williamsburg, Virginia. On 4 January,  1954, she 
reported for duty as a nurses' aide at  the hospital i n  Williamsburg. 

Upon its findings of fact, the court below concluded : 
"That the respondent is legally responsible for the support and main- 

tenance of his two minor children in accordance with his ability, based 
upon his earning capacity and his estate. That  said responsibility to 
support said children has already been found to exist by a court of com- 
petent jurisdiction of the County of Pulaeki in the State of Arkansas." 

Thereupon, the court below entered judgment requiring the respondent 
to pay into the office of the Edgeconhe County Welfare Department for 
the support and maintenance of his two minor children $20.00 per week, 
"and thereafter to continue until the oldest of said children shall reach 
the age of twenty-one years when the same shall be reduced to the sum of 
$10.00 per week, or until the further orders of this Court,'' and providing 
further that "the Edgeconlbe County Telfare  Department, upon receipt 
of said sun1 each meek, shall immediately forward said sum so received 
by it from the respondent to the Clerk of the Chancery Court for the 
County of Pulaski of the State of Arkansas, who shall transmit the same 
to the petitioner, i n  accordance with the statutes in such case made and 
 pro^-ided." Respondent appeals, assigning errors. 

Af torney -Genera l  .Mc i l fd lan  and W o r t h  H .  Hes ter ,  M e m b e r  of S t a f f ,  
f o r  plaint i f f ,  appellee. 

Dacenport  Q Davenpor t  and T .  A. Burgess for respo7zde~~t  ( d e f e n d a n t ) ,  
appellant.  

BOBBITT, J. A statute knoml as the Uniform Reciprocal Enforce- 
ment of Support Act mas approved in September, 1950, by the Sat ional  
Conference of Commissioners on 'Lniform State L a m .  This statute, 
refe~red to hereafter as the 1950 Uniform Act, mas enacted, with some 
variations from state to state, by the legislatures of many states, includ- 
ing Arkansas (Acts of Arkansas, 1951, Act. 68, pp. 140 et seq.) and S o r t h  
Carolina (1951 Session Laws of North Carolina, ch. 317, pp. 256 et seq.). 

Variations in  the North Carolina Act include the following: 
(1) The 1950 Uniform Act dirides the statute into three parts, bearing 

the captions, "Part  I-General Provisions," "Part  11-Criminal En-  
forcement," and ('Part 111--Civil Enforcement." S o  divisions or cap- 
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tions appear in tlie North Carolina Act. Sections 52 1-27 through 52A-30 
of onr ~ t a t u t e  correspond to sections 1-4 of the 1950 tTnifornl Act, nliich 
appear under caption, ' 'Part I-General l'rorision.." Sections 52A-31 
and 52-1-39 of our ~ t n t u t e  correspond to bcctions 5 a l ~ d  6 of the 1950 Uni- 
form -let, which appear wider the caption, "Part  I1 -Criminal Enforce- 
inent." Sections 52A-33 tlirough 52 1-44 of our qtatute correspond to sec- 
tions 7-10 (escludillg vc t ion  8) of the 1950 I-niforrn Act, which appear 
under tlie caption, "Part  111-('id Enforcement." 

( 2 )  Our statute specific all^ prorides that ~vhen  North Carolina is the 
'(initiating State," "actions hereunder shall be commmced by the issuance 
of snlnmons in the form required for actions for alimony without di- 
vorce," and when h'orth Carolina is the "Xespondi~ig State," "the pro- 
cedure 11ndcr this -4ct shall be the same as in actions for alimony without 
divorce as prorided b~ G.S. 50-16." 

(3)  Our statute omits entirely section 8 of the 1950 T'niform Act, 
\\ llicl~ i. T\ ordetl as follon- : ('Remedim of a State or Political Subdivi- 
sion Thereof Furn i~ l i i ng  Support.--W'nenerer the state or a political 
subdi] idon thereof has furnished support to an obligee it shall hare  the 
same right to invoke the p ro r i~ ions  hereof as the obligee to nhom the 
snppolt n a s  furni~hctl  for the purpose. of securing reimbursement of 
expenditmes so made." 

Dificlilties were encountered and defect; discovered when the p r o ~ i -  
qiolii of tlie 1950 Vniforni .lct mere related to actual case situations. So, 
the 1950 Uniform &\ct r a s  extensively arileided by action of the Sat ional  
Conference of Coinn~iqsioner~ on vniforni State Lans in September, 
1952: and the statute a? aillelidecl will be rcferrecl to as the 1952 Unifornl 
Act. Thereafter, the 1egiJatnres of niwny states enacted the 1952 ITni- 
form .\ct. A r k a n r ~ q  repealed the 1950 Pniforrn Act, which it had 
c~iacted in 1951: and in lieu thereof enacted tlie 1952 Uniform Act. 
A1ct. of ,\rkansas, 1963. .\ct 170, pp. 57:; c t  seq.; ,\rkan?as Statutes, 1947, 
.\nnotated, Vol. 3, 1953 ( h ~ ~ u l a t i ~ e  I'ocket Snpp l~men t ,  sees. 34-2401 
c ~ f  seq. Tliuq, many state., including S o r t h  C'arcllina, ha l e  on their 
-t:rt~itc hooks the 1950 1-niform -\ct, 11 itli rariations, nliile others, includ- 
ing A\rkan<ae. I l a ~ c  on their - t :~ t~i tc  books the 1952 1-niforin , k t ,  with 
\ ariations. 

ITniform Laws, Lhaota ted ,  To l .  9.1, 1953 Cumu1;~tire A ln~ lua l  Pocket 
Par t .  pp. 49 e l  stf'q., containi tables showing the ctates which have a 
itatute substantially i11 accord with the 1950 Unij'orm Act and other 
state; nliich have a qtatute iuhstantially in accord with the 1932 r n i -  
form ,let. 

I n  1945, the Xen- York Joint  T,egi\lative Committee on Interstate 
Cooperation drafted what iq calietl t h ~  T'nifornl Su  ,port of Dependents 
.\ct. vhicll nns  cnncted in SCK Yorlr and other stltcs, including Ken- 
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tuckg. -1 comparison of this statute with the 1950 and 1952 Uniform 
discloses an  identity of underlying purpose and sufficient similarity 

to p e m i t  reciprocity bet~veen states having any one of these statutes. 
Respondent, upon appeal, questions the constitutionality of the S o r t h  

Caro!ina Act (Ch. 317, Session Laws of 1951). But the questions now 
raised n-ere not presented to or passed upon by the court below. More- 
over, disposition of this appeal does not necessitate a consideration of the 
constitutional it^ of the statute. ,9. 1 % .  Lueder s ,  214 K.C. 558, 200 S.E. 22. 
HOTI~T-er ,  i t  is noteworthy that the Court of Appeals of Kentucky has 
upheld as constitutional its Uniform Support of Dependents Act, D u n c a n  
?;. S ~ ~ c t h ,  262 S.W. 2d 378. And the Court of Appeals of Maryland, in 
C o r r ~ ~ r ~ o n z u e a l t h  of P e n n s y l a a n i u  v. Tl'arren, 105 A. 2d 488, wherein Penn- 
sylvania v a s  the "Initiating State" and Naryland was the "Responding 
State." both of these states having the 1952 Uniform Act, held that the 
constitutional guarantee of a trial by jury extended only to the type of 
case in n-hich the right of trial by jury existed a t  the time the Constitu- 
tion was adopted. 
W. J .  Brockelbank, Professor of Law at  the University of Idaho and a 

member of the Idaho Bar, served as chairman of the committee that 
drafted the 1950 Uniform Act. 111 an article appearing in the Arkansas 
Lan- R e ~ i e w ,  Vol. 5, No. 4, Fall  1951, from which the Supreme Court 
of Arkansas quotes in D e a n  c. Dodge ,  250 S.W. 2d 731, Professor Brockel- 
bank >tates succinctly both the purpose and the procedure embodied in 
the 1950 Uniform Act in the following paragraph: 

('The idea of a two-state procedure originated with the Xew York Act. 
This idea v a s  adopted by the Cniform Lam Commissioners in the Uni- 
form Reciprocal Enforcement of Support Act, and the difference between 
the t-,I o acts on this matter is chiefly one of form. Reduced to its simplest 
terms the two-state proceeding is as follows: I t  opens with an  action 
which normally will be commenced in the state where the family has 
been deserted (the initiating state). A simplified petition is filed. The 
judge looks it over to decide whether the facts show the probable existence 
of a duty of support, and if they do he sends the petition and a copy of 
the act to a court of the responding state to which the husband has fled 
or in TI-hich he has property. That court will then take the steps neces- 
sary to obtain jurisdiction of the husband or his property, will hold a 
hearing and if the court finds that a duty of support exists, may order the 
defeudant to furnish support and will transmit a copy of its order to the 
court in the initiating state. To enforce compliance with its orders the 
court ;nay subject the defendant to such terms and conditions as it may 
deem proper, may require him to furnish bond or make periodic payments 
or. in case of refusal, may punish him for contempt. I t  has the duty to 
tran;mit to the initiating court any payments it receives and upon request 
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to furnish a certified statement of those payments. The initiating court 
nlust receive and disburse these payments." 

The court below v a s  in error in reaching the co lclusion that  the re- 
spondent's "responsibility to support said children has already been found 
to exist by a court of competent jurisdiction of the County of Pulaski 
i n  the State of Arkansas." Under t h ~  Nor th  C a ~ o l i n a  and Arkansas 
statutes, the function of the court of the "Initiating State" is to certify 
to the sufficiency of the petition, i e . ,  that  it  sets forlh facts "from which 
it m a y  be determined that  the respondent owes rt duty of support." 
( Italics added.) I n  this caqe, the Chancellor's certificate is in the quoted 
language. Indeed, the petition is that  tlle court of tlle '(Initiating State" 
certify copies of the petition and order, with copy of the Arkansas statute, 
to the  court in the "Responding State" so t h a t  t h e  court of t h e  "Respond-  
ing State'' m a y  0btai.n jurisdiction of the respondent  or his property .  

It is quite clear that  the -2rkansas court, when tlle Chancellor signed 
the certificate and ordered that  the petition and othel* documents be trans- 
mitted to the Superior Court of Edgecombe County, had no jurisdiction 
to make any determination affecting the substantive rights of the parties 
nor did i t  purport to do so. I n  effect, by approval of' the petition and the 
cclrtification of the documents the Arkansas court mabled petitioner to 
submit herself, without the necessity of personal presence or employment 
of counsel, to the jurisdiction of the Superior C'ourt of Edgecombe 
County, Nor th  Carolina. Upon the receipt and filing of the transmitted 
document.;, the Superior Court of Edgeconlbe County obtained jurisdic- 
tion of respondent through service of a summons and notice. Respondent, 
through counsel, filed an  answer to the petition. 

While i t  is unnecessary to set forth in  detail t i e  provisionq of the 
Kor th  Carolina Act, we note the f o l l o ~ ~ i n g  : 

"The remedies herein provided are in  addition to and not in substitu- 
tion for  any other remedies." 

( L  L Obligor' means any person owing a duty of support." 

" 'Obligee' means any person to whoni a duty of support is owed." 
T h e n  the cause came on for hearing a t  J anua ry  Term, 1954, of Edge- 

combe County, before the Presiding Judge of the Second Judicial Dis- 
trict, the nndiqputed facts vTere that  petitioner had 3efinitely and finally 
left Arkanqas as her residence a ~ l d  place of abode and she and the children 
ne re  then residing in Williamsburg, Virginia;  arid the question pre- 
sented TTas not the broad question as to whether res sondent o ~ ~ e d  a duty 
to support his children but the specific question as to whether the court 
i n  the pending two-state proceeding under the Uniform Reciprocal En-  
forcement of Support Acts had authority to require the respondent to 
make payments to the Welfare Department of Edgecombe County for 
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transmittal to the Pulaski County Chancery Court of Arkansas for trans- 
mittal, in turn, to the petitioner in Williamsburg, Virginia. 

I t  is an ironical development that the first case to reach this Court 
under our Uniform Reciprocal Enforcement of Support Act should be 
predicated upon a factual situation wholly different from the typical case 
posing the acute problem that gave rise to the legislation. Such acute 
problem Tvas the situation where a deserting husband and father aban- 
dons his family and flees to another jurisdiction and thereby escapes his 
obligations because the wife and children have neither the facilities nor 
the means to pursue him and institute suit in the state in which he chooses 
to establish a new residence. I n  fact, some of the popular names given 
the act are the Skipper's Act, the Runaway Father's  lax^, the Disappear- 
ing Pappy's Bill, and the Fugitive Husband's Law. Alabama Law 
Re~ien., Vol. V, KO. 2, Spring 1953, Article, "Alabama's Reciprocal Non- 
support Legislation," by Mary A. Lee. See also, 29 K.C.L.R. 423 et seq. 
The case before us presents the problem of the roving obligee rather than 
that of the f ug i t i ve  obligor. 

True, the language of the act requires only the presence of the obligee 
in the Initiating State when the petition is filed. So long as the obligee 
is present in such state, it has a definite interest in the proceeding. 
Awards made in the Responding State are transmitted to the Initiating 
State in discharge of a duty of support to an obligee present therein to 
the end that its Welfare Department will not be saddled with the burden 
of supporting destitute persons. For this reason, the Initiating State 
has supervision of the funds so that it may see that the persons to be 
supported thereby actually get the benefit thereof. 

C'essatzte rat ione legis cessaf,  et ipsa l ex .  We do not think the act 
should be interpreted so as to apply to a situation other than one where 
the obligee is present in the Initiating State and the obligor is subject to 
the jurisdiction of the Responding State. To interpret the act so as to 
permit an obligee to pursue a remedy through the courts of two states 
 hen the obligee is not present in either one of them and perhaps is on 
the more from place to place would so complicate and confuse the pro- 
cedure thereunder as to impair seriously its manifest purpose and its 
usefulness in proper cases. 

I t  is to be noted that when the cause was heard the question for deter- 
mination was not whether an award should be-made for support of the 
children while they were in Arkansas. 

We hold that the Superior Court of Edgecombe County was without 
authority in the Arkansas-North Carolina proceeding to make an award 
for transmittal to the Arkansas court for transmittal, in turn, to the 
petitioner in Virginia, for the future support of the children while in 
Virginia. For this reason, the motions for judgment of nonsuit and 
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dismisqal of the ,Irkamas-North Carolina proceeding should haye been 
allowed. 

H a d  we reached a different conclusion, even so this cause ~vonld have 
to be dismissed. The obligees are the children. Respondent ones no 
duty of support to petitioner. Nor  does .he assert th-lt he owes such duty. 

Thuq, the obligees, who should be the petitioners, are the real parties 
i n  interest; and under our statute i t  ii provided that  in actions ha lien any 
of the parties plaintiff are infants suit must be brought i n  the name of 
such infants and in their behalf by general or testainentary guardian or 
by duly appointed next friend. G.S. 1-64. Where there is a fatal  defect 
of parties plaintiff, of which the Court will take notice ex  nzero nlofu,  the 
action must be dismissed. Dave Coun fy  w. 11Iafer, 235 N.C. 179, 69 S.E. 
2t3 244. 

I t  is specifically held in Xor th  Carolina that  when an  infant ha- no 
oiher adequate remedy, suit against the father for support may be brought 
i n  its name and behalf by a duly appointed next friend. Green c. Green, 
210 N.C. 147, 185 S.E. 651 ; Pithelsinzelr 2.. Crifcher,  210 N.C. 779. 188 
S.E. 313; Bvynnt 1 . .  Br?jant, 212 S . C .  6, 192 S.E. 864. 

We are not unniindful of the following provision of the Arkanqas Act: 
"A petition in behalf of a minor obligee may be lwought by a person 
having legal custody of the minor without appointment as guardian 
ad lifem." N o  determination of legal custody is allctged or shoun. Irre-  
spectire of this, the complete answer is that  this provision is not in the 
Sort21 Carolina Act. And since the rights of the parties are determinable 
in the court haxing jurisdiction of respondent, the cause here must be so 
constituted as to conform to North Carolina law. 

Bearing upon the question of custodg., me note the fact that, the peti- 
tioner and the children being now in Virginia, nsither Arkanha; nor 
S o r t h  Carolina has jurisdiction to determine the question of cuitody. 
Coble c. Coble, 229 X.C. 51, 47 S.R. 2d 795. 

The minor children are not without remedy. X properly con=tituted 
action map be brought i n  the courts of North Carolina in their name and 
for their benefit. I n  connection therevith, custodg as between parents 
could be determined. If petitioner is unable or unvilling to came such 
proceeding to be coninlenced in  S o r t h  Carolina, it  would seem that  the 
i i l t e r ~ s t ~  of the childrrn, as long aq they remain in Virginia, conld be 
protected hp a Tirginia-North Carolina proceeding under the tTniform 
Reciprocal Enforcement of Support -lets of these stiltes. 

Since the record does not disclose whether Mahan was left in -Irliansas 
or whether he now resides with petitioner and the children in a family 
rc.lationship in Williamsburg, no question arises now as to the liability 
of a stepfather for support of his  wife's children ~ i h i l e  living in the 
relationship of a fanlily unit. 
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F o r  the  reasons stated, the judgment  of the court  below is 
Reversed. 

H. H. WALDRUP v. A. G. CARVER A N I  THE ESTATE O F  H. G. McKENZIE, 
FIRST IVATIONAL BANK 6: TRUST COUPANY, TRUSTEE. 

(Filed 29 September, 1954.) 

h'egligence @ 4f, 19c-Invitet- held guilty of contributory negligence a s  
matter  of law barr ing recovery for  fall  down elevator shaft. 

The plaintiff's evidence tended to shorn: The owner of an office building 
furnished the tenants keys in order that  they might enter the building a t  
night. There was a light in the lobby which could be turned on by pulling 
a cord hanging from the ceiling in line from the door to the elevator shaft 
and stairway. The doors to the elerator shaft  on each floor locked from 
the inside, and no elevator service was furnished a t  night. On the first 
floor there was a hole in the metal lattice of the upper portion of the door 
to the elevator shaft, which condition had existed for some time. Plaintiff 
and another, while working a t  night, left  the building for some fifteen 
minutes, leaving the folding door to the elevator and the door to the 
elevator shaft closed, but leaving the elevator light on. Upon their return, 
plaintiff, without turning on, or waiting for the lobby light to be turned on, 
walked in the dark to the elevator shaft, unlocked the elevator shaft door 
from the inside by reaching his hand through the hole in the grill work, 
and, although the absence of the elerator light and elerator door gave him 
notice that  conditions had changed since he left the building, reached into 
the shaft to switch on the elerator light, and either stepped or fell into 
the elevator shaft. H e l d :  The negligence, if any, on the part  of the 
owner in failing to repair the grill work in the elevator shaft door was 
passive, while the plaintiff was guilty of active negligence proximately 
causing his injury and barring recovery as  a matter of law. 

_~PPE.IL by  plaintiff f rom Sknrj?, Special J., March  T e r m  1954, 
BUSCOXBE. Affirmed. 

Defendants  own a four-story office building, with basement, i n  Ashc- 
ville, known as  the  Oates building, and main ta in  therein a n  elevator f o r  
the convenience of their  tenants  dur ing  business hours. T h e  building is 
closed, the  elevator doors a re  locked, and the  elevator operator departs a t  
the afternoon closing h o u r ;  but  defendants furnish some, if not  all, their  
tenants  keys to the f ron t  door of the building so they m a y  re turn  to their  
offices a t  night  v h e n  and  if they desire. 

There is a recess or very small lobby just inside the  door t o  the  f i r d  
floor so tha t  t h e  elevator shaf t  and  s tairway a r e  four  or five feet f r o m  t h e  
f r o n t  door. There  is a l ight  ahout midway b e t ~ ~ e e n  the  f ron t  door and  the 
elevator door and  stairway. This  l ight  is turned on by  pulling a cord 
hanging f rom the ceiling i n  line f rom the  door to  the  elevator shaf t  and  



650 I N  T H E  SUPRENE COURT. [240 

stairway. L-hiy one entering the building a t  night can pull the cord and 
turn  on the light before he reaches the stairway or elevator, whichever 
he intends to use There is a door to the elevator shaft on each floor which 
locks from the inside and, ordinarily, cannot be opened from the outside 
~ r i thou t  a key. Then there is a folding door to the elerator cage. This 
is a part  of the ele-r-ator. 

On the first floor the upper portion of the door to the elevator shaft is 
composed of metal lattice or grill work. Someone had made a hole 
through this grill work so that  it is possible for a person to reach through 
the hole, throw the safety latch, push open the foldirg door to the elevator 
cage, enter and operate the elevator in the absence of the operator and 
without a key n i t h  which to ilnlock the elevator door from the outside. 
There is evidence that  the e l e ~ a t o r  had been in this condition for some 
time. 

TT. E. Pate,  district manager of the State C a p i t ~ l  Life Insurance Co., 
occupied offices on the fourth floor of the building. Plaintiff and one 
Penland ~vorked for or under him. On 22 April 1952 plaintiff and Pen- 
land returned to the office about 5:30 or 6:00 p.m. to do some work. 
About 7 :45 p.m. they left the office to get something to  eat. They found 
the elevator a t  the fourth floor with the outer door open and the elemtor 
light on. They rode down to the first floor on the elevator and closed the 
door but left the elevator light on. I n  about fifteen minutes they retwned 
to the building, accompanied by Page. There was a t  the time, no light 
i n  the lobby or in the elevator. Plaintiff xi-alked in the dark, ~vithout 
,topping to turn  on the light in the lobby, to the elex ator, reached through 
the hole in the grill work, lifted the inside safety l:itch, opened the door, 
itepped in the elerator shaft; and fell to the basement. At  the time Page 
Ira. reaching for the light cord to turn on the ligkt. 

Plaintiff testified : "I mas TI alking in front, X[r. Penland, and X r .  
Page hehinil; we were all right together; there xwsn't any of any kind 
of lights r h e n  we walked in and through the en ranee-way . . . there 
v a s  no e l e ~ a t o r  or hall light ; i t  was p t t y  dark, so dark you couldn't see ; 
1 reached rn. hand through the opening that  had b3en made 'ti1 TI-e could 
open the door, reached in to turn the light on and fell ; I don't ren~ember 
Ur .  Page saying anything about turning the light on . . . 

"The lock that  locks the elevatnr door is on the lefthand side inside 
the elevator beliincl the door. The way one unlo1:ked the door was by 
reaching my hand in through the metal grill ~vhertl i t  had been torn and 
flipping the lock on the ins id^ . . . T reached my  'land through the hole 
in the grat ing and unlocked the door from the inside and then opened 
the door . . . 

"Q Did you step into the place where the elevator was? 
"A Well, I was reaching for the light and fell in, yes sir." 
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Page, witness for plaintiff, testified : 
"To get on the elevator you had to open that door and also open the 

door that  was on the elevator that  went u p  and down ~ v i t h  the elevator. 
Open both doors . . . I was trying to find the cord . . . Before I could 
reach and tu rn  the light on, Mr. Waldrup opened the stationary door and 
reached in  and unlocked the door, unlocked the bolt, and opened i t ;  and 
just walked on i n ;  right into the dark, must have." 

Plaintiff's other companion, Penland, testified to like effect. 
S t  the conclusion of the plaintiff's testimony in chief the court, on 

motion of the defendants, entered judgment of involuntary nonsuit. 
Plaintiff excepted and appealed. 

Cecil  C. J a c k s o n  a n d  L. C. S t o k e r  for  plainti f f  appe l lan t .  
W i l l i a m s  d W i l l i a m s  for dc fent lanf ,  appellees.  

BARSHILL, C. J. I f  i t  mas the duty of defendants to repair the grill 
work in the upper half of the door to the elevator shaft located on the 
first floor of their office building, we are unable to  perceive that a breach 
of this duty constituted one of the proximate causes of the unfortunate 
mishap described in  the complaint. The hole in the grill work mas mith- 
out capacity to cause injury to anyone. While, perhaps, i t  created a con- 
tinuous and continuing temptation to occupants of the building on return- 
ing  to their offices a t  night to take the easy way rather than  to climb the 
steps, i t  could do no harm to any one. I t  merely constituted a passive 
condition. Before i t  could be connected el-en remotely with an  incident 
such as the one here described, it had to be knowingly and deliberately 
actirated and put to  use by the injured party. 

However, we need not and do not rest decision on the question whether 
the state of disrepair of the grill work cjf the door existing over a period 
of time, nothing else appearing, constitutes actionable negligence. V e  
will leave that  question open until it  is brought more acutely into focus. 

The rule which controls decision on a motion for a judgment of inr-ol- 
uxtary nonsuit for that  it is made to appear that, as a matter of law, 
plaintiff was guilty of negligence which proximately contributed to his 
own injury has been stated and restated in our reports so frequently that 
it has become axiomatic. Any further restatement or elaboration a t  this 
time would constitute needless repetition. Suffice i t  to say that  upon the 
facts appearing i n  this record, any reasonable mind would reach the 
inescapable conclusion that  plaintiff's unfortunate injury resulted from 
his own failure to exercise ordinary care and precaution for his own 
safety. 

When the plaintiff left the building he did not turn  off the light in the 
elevator. When he returned, there was no light in the elevator shaft 



652 I N  T H E  SUPREXI? COURT. [240 

wllcre it nould be if tlle elevator m-as still a t  tha t  flcor. This alone vias 
sufficient to put him 011 notice conditions had changed since he left the 
building. TThen lie returned, the lobby was in  a safe condition. There 
n-as no state of disrepair or latent danger calculated to cause him injury. 
A light was arailable to him. The use of the elevatoi. by tenants a t  night 
Tras a t  most permissive. K n o ~ ~ i n g  the conditions and being fully aware 
it n-as so dark h r  could not see, he found his way to the ele7-ator and 
opened the door. Here again the existing physical (conditions gare  him 
warning of his peril. H e  found no elevator door which had to bc opened 
before a passenger could enter the elevator. H e  then reached in the shaft 
without waiting for the hall light to be turned on to svitch on the elevator 
light and either stepped or lost his ba1anc.e and fell into the elerator +haft 
to the basement. 

Thus this case comes squarely in the line of decisions represented by 
Scot t  i s .  Telegl-aph C o m p a n y ,  193 S . C .  795, 153 S.E. 413, and -VcInfzirff 
c. Trust Co., 201 N.C. 16 ,  155 S.K. 52$7, which control decision here. 
Indeed the eridence of plaintiff's want of due care for his own safety is 
more persuasire than are the facts in either the Scott or the J f c I ~ ~ f u l - f  
cases. 

The mishap was unfortunate. That  plaintiff has had to suffer the ill 
effects of his injuries is to be regretted. Yet he cann3t hold these defend- 
ants to a higher degree of care for his safety than he exercised in hi. own 
behalf. The negligecce, if any, of defendants was pr~ssive; that  of plain- 
tiff was actire. The defendants permitted a cond tion to exist n-hich 
made i t  possible for plaintiff to  create the hazard which caused his inju- 
ries, but he, by his own conduct, created the hazard. H e  must suffer the 
consequences. 

The  judgment of the court below is 
Affirmed. 

I-I. H. D U K E  ASD WIFE, SETTIE C DCKE, v. 1,. L. DAYENPORT -1sn 

L O P I S  11. DAVENPORT,  J R .  

(Filed 29 September, 1954.) 

1. Landlord and Tcnant 5 16- 

Upon the expiration of a lease for a term of Seals without request for 
renewal by lessees in the manner provided in the l(wse, lessors h a ~ e  the 
right to treat their lessees a s  trwpassers and may br ng nn action for their 
eriction without notice. 

2. Landlord and Tenant 5 1 8 -  
Where. upon the espiration of x lease for a term of rears without rcquest 

by lessees for renen-a1 in the manner provided in the lease, the lessees hold 
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ol-er and continue to pay the rent nlonthlg in the amount stipulated in the 
lease, which payment is accepted by lessors, the tenancy is presumed to 
be one from year to year. 

Tlie presumption of a tenancy from year to year arising upon the holding 
orer by lessees afcer the espiration of the lease for a term of years without 
reqnest for renewal in the manner prol-ided in the lease, is a rebuttable 
presumption. But in the present case the trial court found that  neither 
lessors nor lessees had any understanding as  to the future occupancy after 
the termination of the lease, and such finding negatives any agreement or 
understanding that might rebut the presumption. 

4. Same- 
Where tenants for Fears hold orer after the expiration of the lease with- 

out request for renewal by written notice 30 days prior to the expirntion 
of the term in accordance with the lease, and lessors thereafter accept 
monthly rent in the amount stipulated in the lease, the character of the 
tenancy becotxes fixed as that  of a tenancy from year to year, and lessees 
cnnnot exercise the option for renewal by giving written notice subsequent 
to the termination of the period of the lease. 

APPEAL by defendants f r o m  Fowzfaln, Special Judge,  J u n e  Tern], 
1954, of EDGECONBE. 

This  is a n  action i n  summary  ejectment instituted and  tried before a 
justice of the peace. Judgment  was rendered i n  favor  of the plaintiffs 
and against the defendants f o r  the  possession of the property i n  contro- 
versy. Lippeal  was du ly  taken to the  Superior  Cour t  of Edgecombe 
County and  when the mat te r  came on t o  be heard, the parties waived t r i a l  
by  ju ry  and  agreed i n  open court  t h a t  his  Honor  should hear  the  evidence, 
find the facts, s ta te  his conclusions of law, and  render  judgment thereon. 

T h e  facts  found by  the court  below pertinent to  the appeal  a re  snrn- 
inar i ly  stated as  follo'ivs : 

1. T h e  plaintiffs a r e  the ovners  by  the ent i rety of t h e  property i n  con- 
troversy, being Lot  S o .  1, Block B, Edgecombe Terrace, k n o ~ v n  as  501 
Raleigh Street,  Rocky Mount, S o r t h  Carolina. 

2. T h a t  the defendants went into possession of the property on 1 J a n u -  
ary,  19-1.7, by  v i r tue  of and under  the  terms of a lease executed hy  the 
plaintiffs to the  defendants dated 29 November, 1946, and duly recorded. 

3. T h a t  by  the terms of the  lease i t  r a n  f o r  a period of five years, f rom 
1 J a n u a r y .  1947, to 1 J a n u a r y ,  1952, wi th  a n  option to the leswes to  
extend the lease on the same terms and  conditions fo r  a n  additional fifteen 
year; o r  a n y  p a r t  thereof, f rom the expiration of the first five years, by  
giving wri t ten notice to  the lessors th i r ty  days pr ior  to the  expiration of 
the first five years, which notice shall specifically s tate  the  additional 
tern1 f o r  r h i c h  the option is exercised. 
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4. The defendants have been in possrssion of the premises since 1 Janu-  
ary, 1947, and gave no notice as prorided in the lea:,e of their intention 
to extend the lease for any term ill addition to the first five years. 

5. That neither plaintiffs nor defendant.. had any understanding as to 
the future occupancy of the premises after 1 January,  1952, but defend- 
ants continued to pay the same amount each month as was provided in 
the lease should be paid as rent, to n i t :  $125.00 per month. 

6. That  on 26 January,  1954, the plaintiff' 11. H. Duke verbally notified 
the defendants that the plaintiffs wanted possession of the property on 
1 April, 1954, and that  if the defendanti did not varate the premises by 
that time the relit thereafter would be $250.00 per month. 

7. That on 4 February, 1954, the defendants gave plaintiffs written 
notice that  they would exercise the option to extend the term of the lease 
for  the remainder of the fifteen years. 

8. That  on 12 February, 1954, the plaintiffs gare  the defendants 
written notice to vacate the premises on or before 25 February, 1954. 

9. That  the payments to be made by the defendants of $125.00 were 
paid each month and accepted by the plaintiffs through February, 1954, 
each payment having been made by check and marked "rent." Since 
that  time the monthly payments of $123.00 have been made and accepted, 
by agreement, without prejudice to eithw of the parties. 

Upon the foregoing findings of fact, the court concluded as a matter 
of la\%-: (1 )  that  the defendants hare  hem in possession of the plaintiffs' 
premises from 1 January,  1952, until and through 25 February, 1954, as 
tenants at  will; ( 2 )  that  since 25 February, 1954, tht. defendants' poases- 
sion has been wrongful and the plaintiffs are enti tkd to the immediate 
possession of their premises; ( 3 )  that  the plaintiffs have not waired any 
rights to  ~ ~ r i t t e n  notice as provided in the lease; and (4)  that the plain- 
tiffs were entitled to accept and receive the payments made to them by 
the defendants up to and including 1 Fel~rnary .  1054, as damages for the 
possession of the premises. 

Judgment was entered accordingly and the defendants appeal, assign- 
ing error. 

T h o r p  R- T h o r p  for  appellees.  
D n v e n p o ~ t  4 D n v e n p o r t  f o ~  appe l lan t s .  

DENNY, J. The defendants challenge the correctness of the court's 
conclusion of lam to the effect that when the defenda.its failed to exercise 
their option to extend the lease for an  additional fifteen years or any part  
thereof, from the expiration of the first five years, by giving notice as 
required by the lease, but held orer, they became and remained tenants a t  
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will until 28 February, 1954, and that  their occupancy since that  time 
has been wrongful. 

The plaintiffs argue and seriously contend that  the judgment below 
should be affirmed on authority of T7nnderford v. Foreman,  129 N.C. 217, 
39 S.E. 839; Oil Co. v. Necklenbzwg County ,  212 N.C. 642, 194 S.E. 114, 
and Real ty  Co. v. Demetrelis,  213 N.C. 52, 194 S.E. 897. 

I n  the case of 'Crander.forc1 t l .  Foreman,  supra, the lease had expired on 
31 December, 1899. Demand for possession and notice to vacate had 
been properly given and an  action for  possession instituted. h substan- 
tial amount of rent accrued after the expiration of the lease and before 
the final disposition of the action. I n  the meantime, the defendant ten- 
dered a smaller sum than was due for rent, subject to certain conditions, 
not pertinent here, and the plaintiff accepted the tender. Whereupon, 
the defendant contended that the acceptance of rent  converted the tenancy 
into one from year to year. The Court held otherwise, but stated there 
~vould be force in this contention, ('if there had not been served in  proper 
time a notice upon the defendants to vacate the premises and deliver the 
possession a t  the end of the term." 

The pertinent facts i n  Oil Co. I ? .  ..Vecldcnburg County ,  supra, were as 
follows : Mecklenburg County, on 7 January,  1935, leased to the plaintiff 
the old courthouse lot in the City of Charlotte for a period of two years 
beginning 1 February, 1936, a t  a stipulated annual rental, payable 
monthly. The lease cont3ined a provision granting to  the lessee the 
option to renew such lease for an  additional term of three years, begin- 
ning 1 February, 1937, provided and on condition that  the lessee should 
notify the lessor of its election to  renew the lease, and prescribed the 
manner in which the notice ~ v a s  to be given and requiring such notice to 
be given on or before 30 November, 1936. The lessee failed to gire the 
notice to the defendant in the manner and within the time specified in 
the lease, but did notify the defendant on 24 December, 1936, that i t  
desired to exercise its option to renew. 

The lessee having failed to renew the lease as ~ r o v i d e d  in the contract, 
the lessor gave it notice to vacate the premises and advertised for bids 
thereon. The  plaintiff instituted the action to restrain Mecklenburg 
County from executing a lease to a new tenant. A temporary restraining 
order and notice to show cause was issued. Upon the hearing on the notice 
to shorn cause why the restraining order should not be continued until the 
hearing, judgment was entered dissolving the temporary restraining 
order. TTpon appeal to this Court the ruling of the court belo~v n-as 
affirmed. 

The Demetre7is case involred a rather unusual factual situation. The 
defendant leased certain hotel property on 27 February, 1925, for  a 
period of ten pears a t  a monthly rental of $700.00. The lease contained 
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an  option for its renewal for an additional five years provided the lessee, 
a t  least six months before the expiration of the ten-year period covered 
by the lease, gave notice by registered mail to the owner of the hotel of 
the lessee's intention to extend or rcnew the lease. ?So notice mas given 
during the ten years or later. During the ten-year prkriod the rental mas 
lowered and raised from time to time "as business was good or bad." 
This same practice was continued after the expiration of the ten-year 
lease. On 16 January .  1937, the plaintiff gave the defendant notice to 
vac2ate the premises on 1 March, 1937. 

On the above facts, the defendant contended that  the payment of rent 
and the acceptance thereof until the institution of the action, constituted 
a wai~-er  of the notice required by the reuenal or  extwsion clause of the 
lease, and that  his lease had been extended for an  additional five years. 
The Ion-er court held that  the lease had not been so extended, and upon 
appeal the ruling was upheld. This Court said:  "Upon the expiration 
of the lease on 27 February, 1935, the plaintiff was entitled to recover 
damages for the occupation of the premises there aft?^, and therefore i t  
could receive payment for such occupation voluntarily without the effect 
of continuing the lease. Vnnder ford  v. Foreman, 129 N.C. 217; Mauney  
I?.  JTorve l l ,  179 N.C. 628." 

We call attention to the fact that  the plaintiff i n  the D e m e t r e l i s  case 
contended that  after the expiration of the lease the defendant was a tenant 
from month to month, or a t  suflerance. Presumably this contention was 
ba.ed on the fact  that  the amount of the monthly rental was constantly 
c h i ~ n ~ i n g .  Be that  as it may, i t  gave the statutory notice to quit i n  
compliance with that  required for a tenancy from year to year. There- 
fore, ~vhen  this Court upheld the ruling of the loner court to the effect 
thiit there had been no renewal or extension of the lease, i t  n as immaterial 
on the facts before the court whether the tenancy was froin Fear to year, 
month to month, a t  will, o r  sufferance. 

The  above cases are not controlling on the findings of fact as set forth 
in the record now before us. 

When the lease under consideration expired according to its terms, and 
no request for  renewal having been mad(, in the nianner proridcd in  the 
lease, the plaintiffs had thc right to treat the defendants as trespassers 

to bring an action for their eviction without notice. l l ~ u r r d ~  C. 

Pnll?~er,  161  N.C. 50, 80 S.E. 55;  39 Am. Jur. ,  La idlord and Tenant. 
section 919, page 779, and cection 952, page 803; 51 C.J.S., Landlord and 
Tenant, section 7-1. ( a ) ,  page 623; Tiffally on Heal I'roperty (3rd Ed.) ,  
Qol. 1, scction 175, page 231. But, when the plaintiffs permitted the 
dcfenclants to remain as tenants and accepted the $125.00 per month 
as rent for  more than two years, without any understanding as to the 
character of the occupancy, the tenancy is presumed to be one from Fear 
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to year. Harty v. I I a ~ r i s ,  130 N.C. 408, 27 S.E. 90; B o l t o n  c. Andrews, 
151 N.C. 340, 66 S.E. 212; -1fz~rrill v. Ptrlmer, supra;  Cherry v. JVl~ite- 
hur s f ,  1 6  AT.C. 340, 4 S.E. 2d 900; Sincluir  R e f .  Co. v. Shakespeare, 
115 Colo. 520, 175 P. 2d 399, 171 .i.L.R. 1058; 32 S m .  Jur., Landlord 
and Tenant, section 942, page 733, e f  seq.; Tiffany on Real Property 
(3rd Ed.) ,  Vol. 1, section 183, page 293, e t  seq.; Thompson on Real 
Property, Permanent Edition. Tol. 3, cection 1037, page 40, and section 
1017, page 2 in the supplen~ent thereto. 

We think the law applicable to the facts in this case ~ v a s  stated by 
Hoke, J., in speaking for the Court in Jftirrill  v. Palmer,  supra, in nhich 
he caid: "It  is a principle fully recognized, and not infrequently applied 
in this State, that  when a tenant for a year or a longer tinie holds over 
and is recognized as tenant by the landlord, without further agreement 
or other qualifying facts or circumstances, he becomes tenant from year 
to year, and subject to the paynient of the rent and other stipulations of 
the lease as f a r  as the same niay be applied to existent conditions. . . . 

"The pwition, in the first inqtance, is at  the option of the landlord. 
H e  may treat his tenant, who holds over, as a trespasser, and eject him, 
or he may recognize him as tenant;  but when such recognition has been 
made, a presumption arises of a tenancy from year to year, and as stated, 
under the terms and s t i p ~ l a t i o m  of the lease as f a r  as the same may 
apply. This is a rebuttable presumption, mhich may be overcome by 
proper and sufficient proof. TVhen there is testimony permitting the 
inquiry, i t  is usually a question of intent-an intent, however, which 
under some circumstances may be inferred from conduct and in direct 
opposition to the express declaration of one or the other of the parties." 

As pointed out by Justice V o k e  i n  the above case, the presumption that  
a tenancy is from year to year is rebuttable, but in this case the finding 
of fact as set out hereinabove in  paragraph five, negatives any agreement 
or understanding by the parties that rniqht rebut the presumption that  
the tenancy under consideration is one other than that  from year to year. 
Hence, we hold that the present tenancy of the defendants is one from 
year to  year. 

The contention of the defendants that by giving notice on 4 February, 
1954, that they would exercise the option to extend the lease for the 
remainder of the fifteen years, extended the lease for that period, is with- 
out merit. Oil Co. rs .  LIIecX.len b u ,  g Counfy ,  S U ~ I I Z ;  32 Am. Jur . ,  Landlord 
and Tenant, section 978, page 821, and section 979, page 821, e t  seq. 
T h e n  the defendants failed to exercise their option to extend the lease 
as p ro~ ided  therein, but held orrr ,  and the plaintiffs recogiii7ed them as 
tenant: and continued to acccpt the rent unconditionally, the character 
of the tenancy became fixed and may not be terminated except by mutual 
con:ent. surrender at  the end of a tenancy year, or by notice to quit, given 
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one month  or more before the  end of the  cur ren t  gear  of t h e  tenancy. 
G.S. 42-14; C h e r r y  v. W h i t e h u r s t ,  supra. A s  to forfei ture  upon the  
fa i lu re  to  p a y  rent,  see G.S. 42-3. 

T h e  judgment  of the  court  below is rerersed and this cause remanded 
f o r  judgment  i n  accord wi th  this opinion. 

Rerersed and remanded. 

I s  THE MATTER OF Ci .  WALTER STOKLET 

(Filed 29 Septemher, 1954.) 

On certioravi from an inferior court, the Superior Court acts only as  a 
court of review and is confined to the facts as  they appear of record. 

Same- 
Certiorari, as a substitute for a n  appeal, must be applied for in apt  time, 

ordinarily a t  the nest  term of the supervising court. In  this case petition 
for certiorari filed some 11 years after sentence was not in apt time and 
should have been denied. 

Criminal Law § 67a- 
This was an appeal by the State from judgment sf the Superior Court 

upon a 13-rit of certiorari issued some 11 years after the rendition of the 
judgment attacked. Held: Regardless of the Stateh right to appeal from 
the judgment of the Superior Court releasing defendant from custody, the 
Supreme Court, in the exercise of its supervisory power, holds ex mero 
n~otu ,  that  after the lapse of such time the writ of certiorari TTas not 
arailable and that  the !wit was improvidently issued, and the cause is 
remanded to the inferior court. Constitution of North Carolina, Art. IV, 
see. 8. 

APPEAL by  the S t a t e  of S o r t l i  Carol ina f r o m  X o w i s ,  Resident J u d g e  
the  F i r s t  Jud ic ia l  Distr ic t ,  i n  Chambers, a t  the ccurthouse of P n s ~ u o -  

TANK County, 24 Ju ly ,  1954. 
Pe t i t ion  f o r  wr i t  of cer t iorar i  19 J u l y ,  1954, t o  b r ing  u p  f o r  rer iew as 

i r regular  cr iminal  proceedings had  i n  the Recorder's Court  of Pasquotank  
County  i n  the  year  1943, which a r e  bases f o r  commitment i n  1954 f o r  
r iolat ion of conditions of suspended judgment as  determined i n  1943. 

T h e  record on this appeal  r e ~ ~ e a l s  these salient fac t s :  
1. O n  9 Apri l ,  1943, i n  a cr iminal  proceeding #I11336 i n  the Recorder's 

Cour t  of Pasquotank  County, defendant C. Walter  Stokley, was con- 
victed of offenses of unlawful  possession and  t ransportat ion of illicit 
intoxicating liquors, and  was sentenced to ja i l  f o r  a t e rm of two years  t o  
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work on the public roads. The road sentence was suspended on conditions 
that defendant be placed upon probation for a period of two years, and 
as a special condition thereof he "should not violate any State or Federal 
law relative to the manufacturing, possession, selling and transportation 
of intoxicating beverages." 

2. Thereafter on 19 June, 1943, three warrants were issued out of the 
Recorder's Court of Pasquotank County charging defendant C. Walter 
Stoliley with separate riolations of the prohibition lam (1) on 5 June, 
1943, #12,445, (2 )  on 17 June.  1943, #12,446, and (3)  on 19 June,  1943, 
#12.447, and upon trial, the cases being consolidated therefor, the court 
found defendant guilty on all counts. And in #12,445 judgment was 
rendered '(7/2/43," sentencing defendant to  two years on the roads, sus- 
pended on good behavior and general probation for 5 years "after the 
serving of 2-yr. sentence in ~ i o l a t i o n  of probation in Docket No. 11,836." 

3. Pr ior  thereto on 30 June, 1943, the Judge of the Recorder's Court 
of Pasquotank County, upon motion of prosecuting attorney, and after 
hearing of evidence and argument of counsel, i n  presence of defendant, 
found as a fact that  defendant had violated the special condition on which 
the sentence of 9 April, 1943, was suspended, by unlawfully and willfully 
violating the State law in specific respects as to intoxicating liquors, and 
thereupon ordered that the jail and road sentence imposed upon the de- 
fendant in the judgment of 9 April, 1913, be put into effect, and defend- 
ant  was ordered into custody and held under bond to report a t  noon 
8 July, 1943, for  the purpose of serving said sentence. But  defendant 
failed to appear a t  the time and place ordered. Whereupon judgment 
n k i  x-as entered, and sci. f a .  ordered and capias ordered and issued for 
defendant as a fugitive from justice. Capias was served 6 July,  1954. 

4. Thereupon, defendant filed a bond i n  the sum of $2,000 for his per- 
sonal appearance a t  next term of Superior Court of Pasquotank County 
"then and there to answer to a charge to be preferred against him for 
failing to comply with judgment of court and as a fugitive from justice 
and to abide the orders and decrees of said court in said cause,'' and 
petitioned for certiorari, as first hereinabove stated. The Resident Judge, 
being of opinion that, as a matter of law, as to the record, "because the 
dates appearing on the warrant  and order of revocation are inconsistent 
with the date of adjudication appearing on the docket, the order of revo- 
cation mas irregular and invalid, and that  the court was bound thereby 
on this hearing in cerfiorali, and that, on the record, as a matter of law, 
the defendant C. T a l t e r  Stokley is not amenable to commitment for 
serrice of a prison sentence for violation of  roba at ion, and his petition in  
ce r t io~a r i  should be sustained and the defendant be released from custody 
and from the terms of his appearance bond entered into Ju ly  6, 1954, and 
it is so ordered and adjudged." 
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'The State excepts and appeals to Supreme Court, and assigns error. 

. l t t o r ~ ~ e ~ / - G e ~ ~ e ~ ~ a l  ~ l I c X u l l a n  and  Assis tant  r l t t ~ r ~ z e y - G e ~ z e r a l  X o o d y  
for the  S f a t e .  

IT'. C. X o m e ,  Jr., for petitlo7crr-defet~dant. 

~ J - I A ~ ~ ~ Y E ,  J .  I11 brief of defeildant filed presei1;ly in  this Court i t  
is stated that the State conteids that  nhen a criminid action is brought 
fro111 a11 inferior court to the Superior Court on c e r t ' o r a ~ i ,  the Superior 
Court can act only as a court of review, and must act on the fact< as they 
appear of record. This is not debatable. S. 7.. K i n g ,  222 N.C. 137, 
22 S.E. 2d 341. 

Cei . f iorari ,  as a wbstitute for an appeal, niust be applied for in apt  
time, 3. v. Lnlcrcnce, 81 S.C.  5 2 ;  Tmylor  e. Johrzson, 171 N.C. 84, 
87 S.E. 981,-ordinarily a t  the next term of the supervising court. 
Surely eleven yePrq, from 8 July,  1943, to 6 July,  1954, is not in apt  time. 

'The error in granting the writ appears upon the face of the record 
proper. Compare 8. v. l'orld, 22-1. N.C. 776, 32 S.E. :!d 313. So whether 
the State has the right to appeal from the judgment rtwdered in this case, 
a point raised by the Attorney-General, this Court, i 1 the exercise of its 
supervisory power over courts of the State, N. C. Constitution, Art. IT, 
sec. S, T a y l o r  v. .Tol~nson, sup ,a ,  holds e.1. m e r o  m o t u ,  that  is, of its own 
motion, that  after such lapse of time a writ of certio,.ari is not available 
to bring up for review by the Superior Court proceedings had in a n  
inferior court eleven years previously. 

Hence this Court is constrained to hold that  the ~ i ~ i t  of c e r t i o r a ~ i  mas 
improvidently issued. Therefore the judgment below will be reversed, 
and the proceeding remanded to the Recorder's C c w t  of Pasquotallk 
County for further proceeding- as to right and justice appertains and as 
the law provides. And to thiq end defendant will be taken into custody, 
and held to bail in the sum of 42,000 to abide the orders of the court. 

Rerersed and remanded. 

m. W. GASPERSON r. CLAkUI)E RICE, SR., CLA4UDE RICE, JR., AND 

YOUNGBLOOD TRUCK LINES, IX12. 

(Filed 29 September, 1954.) 

1. Trial 5 55: Appeal and Error § 40d- 

Where a jury trial is waived, the findings of fact of the trial court have 
the force and effect of a verdict by jury and are conclusire on appeal if 
there be competent evidence to snpgort such findings 
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2. Automobiles 83 14, 18h (3)-Plaintiff held guilty of contributory negli. 
gence in turning left without seeing that  movement could be made in 
safety . 

In this trial by the court under agreement of the parties, plaintiff's testi- 
mony to the effect that he loolred in his rear-view mirror upon giving a 
left-turn signal some 330 feet before making the left turn, but did not look 
in the mirror again and did not see the tractor-trailer, which was following, 
at any time before collision, together with defendant's evidence that as the 
tractor-trailer came alongside plaintiff's vehicle in an attempt to pass, 
plaintiff cut left into the side of defendant's rehicle, with the point of 
inlpact being behind the tractor and a t  the front of the trailer, is held 
sufficient to support the trial court's conclusion that plaintiff was guilty 
of contributory negligence l~ro~imately cmising liis injury, and nonsuit was 
proper. G.S. 20-154. 

APPEAL by plaintiff from Sl'l~ilnzic e ,  Spec ia l  J u d g e ,  at Ju ly  "A" Term, 
1954, of Buxcoa rn~ .  

Civil action to recover for personal injuries and property damage 
resulting from a collision of two motor vehicles, heard below on appeal 
from the General County Court. 

The collision occurred on the Sweeten Creek Road a few miles south of 
Asheville. Both vehicles were proceeding north~vardly. The plaintiff, 
driving a pick-up truck, was in front. The defendant Claude Rice. J r . ,  
driving the tractor-trailer of the defendant Claude Rice, Sr., was in the 
act of orertaking and passing the pick-up truck, which was turning left 
from the highway into a side rood. 

Issues of negligence, contributory negligence, and damages n-ere raised 
by the pleadings. J u r y  trial was waived (G.S. 7-287). The judge of the 
County Court, on the basis of findings and conclusions that  both drivers 
were negligent and that  the negligence of each contributed as a proxi- 
mate cause of the collision, enterctl judgment denying recovery and dis- 
missing the action. 

T o  the findings and conclusions adwrse to the  lai in tiff, he excepted 
and appealed to the Superior Court. There all his exceptions and assign- 
ments of error were overruled and the judgment of the County Court 
v a s  affirmed. 

From the judgment of the Superior Court the plaintiff appeals to this 
Court. 

S. J .  P e g r a m  and 1VilZianz J.  C o c k e  fo,r p l a i n t i f ,  appe l lan t .  
A d a m s  & A d a m s  for d e f e n d n n  f s ,  appellees.  

J o ~ s s o s .  J. Where jury tr ial  is TX-aived, the findings of fact of the 
trial coilrt have the force and effect of a verdict by jury and are conclu- 
sive on appeal if there be competent evidence to support such findings. 
W o o d y  v. B n r n e t t ,  239 N.C. 420, 79 S.E. 2d 789. 
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The plaintiff's assignments of error challenge the sufficiency of the 
evidence to support the findings and coliclusion that the plaintiff was 
contributorily negligent. 

'The General County Court found and concluded ill substance that the 
plaintiff was negligent in that  before making the left turn into the side 
road he did not exercise reasonable care to ascertain {hat  such movement 
could he niadc in  safety, as required by G.S. 20-154, :ind that  such negli- 
gence was a proximate cause of the plaintiff's injury and damage. The 
crucial portion of the determinative finding of the court below is that  
"the plaintiff did not look to his rear and to his left and thus failed to 
observe, as he should have observed, the oncoming tractor-trailer . . ." 

The record discloses plenary evidence in support of the crucial findings 
which defeat plaintiff's right to recover. I t  suffices to note that the plain- 
tiff on cross-examination stated that he looked i n  his mirror when he gave 
the left-turn signal 350 feet before turning but that  he did not look in 
the mirror again. H e  further admitted he never sax7 the tractor-trailer 
at  any time before the collision. As to this, the defendants' evidence dis- 
closes that  as the tractor-trailer came alongside the plaintiff's pick-up, 
the plaintiff cut left into the side of the passing vehicle, with the point of 
impact being behind the tractor and at the front of the trailer. 

Prejudicial error has not been made to appear. The judgment below 
will be sustained under authority of Grimm v. Watson, 233 N.C. 65, 
62 S.E. 2d 535, and Ervin v. ,lIills Co., 233 N.C. 415, 64 S.E. 2d 431. 

Affirmed. 

A. S. AUSTIN, LLOYD STYRON, LEO PEELE, JR., AND PRESTON BAS- 
NETT, TAXPAYERS OF DARE COUNTY, FOR THEMSEL~ES AKD SUCH OTHEB 
TAXPAYERS O F  DARE COUKTY AS XAY >JA\1i~ TIIEMSE',VCS PARTIES TO THIS 
ACTION, V. THE COUNTY O F  DARE; THE BOARI) O F  COUNTY COM- 
MISSIONERS O F  DARE COUNTY, AKD C. C. DUVBLL, LAWRENCE L. 
SWAIN, JAMES W. SCARROROUGH, TV. H. LEWARK, AKD LLOYD 
SCARBOROUGH, INDIVIDUALLY. 

(Filed 29 September, 3054.) 
Appeal and Error § 5- 

When pending appeal from the denial of plaintiff's application for a 
temporary restraining order, the act sought to be restrained has been con- 
summated, whether defendant should hare been restrained pendente Zite 
becomes an academic question, and the appeal will ba dismissed. 

APPESL by plaintiffs from Carr, J., Presiding Judge of the First  Judi-  
cial District, heard 17 March, 1954, in Elizabeth City, N. C., by consent, 
from DARE. 
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Plaintiffs appeal from Judge Carr's denial of their application for a 
temporary restraining order. 

I n  1942, David L. Lindquist, reserving a life estate, gave to Dare 
County a tract of some 680 acres in Nags Head Township. A deed there- 
for was executed and deliyered, reciting that  the gift r a s  made "to the 
end that this land will be ultimately for the public benefit and in the 
advancement of the County's recreational and material interest." I n  
1944, part of said tract was condemned for the use of the United States 
Coast Guard. The remainder, referred to as the 640-acre Bodie Island 
tract, lies v i th in  the Cape Hatteras Seashore National Park .  Estab- 
lished by Act of Congress, this park, under the direction of the Secretary 
of Interior, is for the recreation, benefit and enjoyment of the public. 

Pursuant to a Declaration of Taking, the right of the United States of 
America to said land mas adjudged in condemnation proceedings, leaving 
a t  issue only the amount of damages to be paid Dare County as compensa- 
tion therefor. Under these circumstances, Dare County, acting through 
its Board of County Commissioners, agreed to sell and convey the land 
to the Cnited States of America for the sum of $50,000.00. 

Plaintiffs alleged that the value of the land v-as not less than $125,- 
000.00; that the taxpayers of Dare County would suffer irreparable 
damage if defendants made the sale and conveyance for a consideration 
less than $125,000.00; and that the contemplated transaction should be 
enjoined. hearing, Judge Carr denied plaintiffs' application. 
Plaintiffs appealed. 

Frank B. Aycock ,  Jr. ,  f o r  p l a i n t i f s ,  appellants.  
J f a r f i n  1{ellogg, J r . .  and ,Toltn 11. H a l l  for defendants ,  appellees. 

BOIIBITT, J. The court below denied plaintiffs' application for a tem- 
porary restraining order, thus deciding the only question presented at  the 
hearing. Thereafter, Dare County conveyed the lands to the United 
States of America for the consideration of $50,000.00. I t  was so stated 
upon the argument here. The sale and conveyance having been consum- 
mated, whether Judge Carr should have restrained the defendants, pen- 
dente l i te,  is now an academic question. I t  is quite obvious that  a court 
cannot restrain the doing of that which has been already consummated. 
S u r e t y  Corp .  v. Xlzarpe, 233 N.C. 644, 65 S.E. 2d 137; Saunders  v. Bul la ,  
232 N.C. 578, 61 S.E. 2d 607; Efird v. Comrs.  of Forsy th ,  217 N.C. 691, 
9 S.E. 2d 466. Hence, plaintiffs' appeal must be dismissed. Cf.:  Savage  
v. R i n s t o n ,  238 N.C. 551, 78 S.E. 2d 318. 

Appeal dismissed. 
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L. A. MUSE V. TV. I?. MORRISON, POWELL DEWEESE, AB ROBINSON, 
CARY SMATHERS, W. 1,. SXTDER AND LLOTII SELIJERS. 

(Filed 20 September, 1954.) 

APPFAL by plaintiff from Rharp ,  8. J., Narch  Terrn 1954, B u x c o a ~ s ~ .  
This case TTas first heard in the Superior Court rit the March Civil 

Term 1051, of Buncombe, on demurrer to the compla'nt. The  demurrer 
was sustained. 1-pon appeal the judgment was reverjed. X u s e  v. X o r -  
rison, 234 N.C. 195, 66 S.E. 2d 7 8 3 .  

The complaint alleges the defenclant Xorrison, who was Secretary of 
the State Board of Examiners of Plumbing and Heating Contractors, the 
defendant Smathers, who was the Tonn  Clerk of Canton, and the other 
defendants, who ncre  members of the Board of Alderrrlen of the Town of 
Canton, conspired to drive the plaintiff out of business as a journeyman 
plumber. I t  alleged that  the means used to accorrplish this purpose 
me1.e: (1)  The defendant Morrison and the membe-s of the Board of 
Examiners of Plumbing and Heating Contractors (thcb latter not parties) 
wrongfully refused to issue the plaintiff a license; :2) the defendants 
procured the passage of an  ordinance for the Town of Canton requiring 
that  all persons doing plumbing and heating contracting in  the town first 
obtain a State license; ( 3 )  the defendants initiated c r~mina l  prosecutions 
against the plaintiff, charging him with engaging i n  business without 
license; that  in the prosecutions false affidavits were made and the pro- 
cesses of the courts corruptly used to embarrass the defendant and make 
i t  impossible for him to carry on his busjness. 

The  defendants answered, denying all charges of wrongdoing, and 
pleading the lapse of time and the three-year statute of limitations i n  bar 
of plaintiff's right to recovery. 

TJpon the hearing on the merits a t  the March Term 1954, Superior 
Cou;.t of ~uncombe-county ,  the defendants made a motion for judgment 
of nonsuit a t  the conclusion of plaintiff's evidence. J~c lgmen t  of nonsuit 
was entered, from which the plaintiff brings this appeal. 

Cecil C.  Jackson  and  TB. TT'. Candle?. for  p l a i n t i f ,  appel lant .  
She l l ey  B. Cavcness,  Torn 4. C l a r k ,  nrtd W a r d  d ~ 3 e n n e t f  for defend-  

a n f s ,  uppellees. 

I'ER CURIAM. We have examined each of the 90 a3signments of error 
and find them without sub tan t i a l  merit. The evidence taken in the 
light most favorable to the plaintiff fails to sustain the allegations of the 
complaint. The judgment of nonsuit a t  the close of plaintiff's evidence 
was required by reason of a failure of proof. 
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The judgment is 
Affirmed. 

DELIA POOLE v. MART BRASWELL AND MARION WILSON. 

(Filed 29 September, 1954.) 

APPEAL by defendant Xarion nTilson from P a d ,  Special  J u d g e ,  N a y  
Term, 1954, of I~ALIFAX. 

Ciril action to recover for personal injuries alleged to have been sus- 
tained in a collision between the automobiles of the defendants on 9 
March, 1953, a t  the intersection of State Highway 301 and Whitaker 
Street in the town of Enfield. 

The plaintiff, a guest passenger in the automobile of defendant Wilson, 
alleges in  her complaint that her injuries were proximately caused by 
the joint and concurrent negligence of the defendants. 

The appellant demurred to the complaint for that i t  does not state 
facts sufficient to constitute a cause of action against her, it appearing 
upon the face of the complaint : (1) That the sole proximate cause of the 
motor vehicle collision in question vias the negligence of the defendant 
Brasmell in driving her car into the intersection against a red traffic 
light; and (2)  that if the defendant Vilson mas guilty of any negligence, 
the same was insulated and rendered inoperatire by the negligence of her 
codefendant. 

His  Honor overruled the demurrer and the defendant TTilson appeals, 
assigning error. 

Bat t l e ,  W i n s l o w  '6 i l lerrell  for p l a i n t i f ,  appellee. 
A. J .  Fletcher ,  F .  I'. Dupree ,  Jr., and G. E a r l  W e a v e r  for defendant ,  

appellant.  

PER CURIAX. The complaint filed in this action is not as clear and 
unequivocal in some of its pertinent allegations as i t  might be. Nerer- 
theless, when all its allegations are considered, a s  they must be on d e  
murrer, we are led to the conclusion that  i t  is sufficient to withstand the 
demurrer interposed by the appellant. 

,4ffirmed. 
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ELL4 B. BLBLOCK V. CAROLINA CENTRAL GAS COMPANY, INC. 

(Filed 20 September, 1954.) 

- ~ P P E A L  by defendant from JIoore, J., a t  January  Term 1954, of 
HEKDERSON. 

C i ~ i l  action to recover damage for personal injury sustained by plain- 
tiff when she fell into a register hole in hallway of one H. G. Neighbors, 
in Hendersonville, S. C., from which, as alleged, employees and agents 
of defendant in making repairs to gas heating appliances, had negligently 
removed the metal register. 

Plaintiff filed complaint, and defendant filed answer, and further 
answers thereto, and to the first and second furthe- answers plaintiff 
replied. 

And a t  January  Civil Term 1954, by permission of the court plaintiff 
amended her complaint to allege that on account of the injuries of which 
she complains she has incurred, and will incur expenses for medical 
attmtion, including medicine, doctor's bill and hospitalization, for which 
she prays recovery. 

Thereupon defendant moves that  the matters so alleged by way of 
amendment be stricken out. The motion mas overruled, and defendant 
excepted and appeals to Supreme Court and assigns error. 

-1 r thur  J .  R e d d e n ,  .J. E. S h i l ~ m a n ,  and V o n r o e  A?f. l l e d d e n  for plaintiff 
appellee. 

1;. I?. Prince for  d e f e n d a n t  appel lant .  

PER CURISM. While the record on this appeal reveals that  defendant 
assigns as error the action of the court in overruling (1 )  its motion for 
a continuance, and ( 2 )  its niotion to strike, the sole question brought 

b Ion. forward in brief of defendant relates to the latter mct' 
This assignment of error is without merit, and iequires no express 

consideration. 
-1ffirmed. 
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9. Pleadings 8 15- 
Upon demurrer, a pleading will be liberally constru~?d with every reason- 

able intendment and presumption in favor of the plejlder. 

10. Contracts § 27- 
The allegations of the con~plaint as  amended lield sufficient to state a 

cause of action against defendants for wrongfully inducing a third person 
to breach his coiltract with plaintif?, and defendants' demurrer o1.e t e m s  
was properly orerruletl. 

11. Contracts 8 26- 
A person is justified in interfering in a contract between two other per- 

sons if he is in competition with one of them. 

12. Contracts § 27- 
In  this action to recover for wrongful interference with contractual 

rights by defendant, a stranger to the contract, plaintiff's evidence was to 
the effect that  he was not acting in competition with defendants. Defend- 
ants offered evidence contru. Held: xonsuit on the ground that  defend- 
ants were justified in interfering with the contract because plaintiff was 
acting in competition with them was properly denied, and the conflicting 
contentions were properly submitted to the jury. 

13. Contracts 33 3, 87-Execution of one contract may be consideration for  
another. 

Plaintiff's evidence mas to the effect that defendants were desirous of 
purchasing certain furniture cabinets, that  plaintid brought defendants 
together with a furniture manufacturer, and that  defendants pnrchased 
the cabinets from the manufacturer with the understanding that the manu- 
facturer should pay plaintiff co~nmissions on all cabinets thereafter pur- 
chased by defendants under the continuing contract. Held: The contract 
for the purchase of the cabinets was suflicient considt>ration for the manu- 
facturer's agreeinent to pay plaintiff commissions, and in plaintiff's action 
against defendauts for wrongfully inducing the mallufacturer to breach 
the contract to pay con~missions, defendants are  not cxntitled to nonsuit on 
the ground that  the contract for commissions v a s  void because not sup- 
ported by consideration. 

14. Contracts 8 26- 
The fact that  a contract between two parties is terminable a t  the ~v i l l  

of either does not malie i t  terminable a t  the will of 2 third person, and is 
not n tlcfense in an action by one of the parties to the contract against 
~11cil third person for ~rrongfully indncing the other party to the contract 
to breach same. 

15. Contracts § 6- 
The lam does not favor the destruction of contracts on the ground of 

indefiniteness and uncertainty. 

1 G .  Same: Contracts § 26- 
An agreement by the seller to pay to plaintiff commissions a t  a fixed rate  

on all sales made under a contract with a certain purchaser will not be 
declared 1-oid for indeiiniteness or uncertainty, even though the agreement 
be terminable : ~ t  ~vill. 
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17. Frauds, Statute of, 5 1- 
The defense of the statute of frauds is personal to the parties to a 

contract, and is not available to strangers to the agreement. 

18. Same: Contracts 5 27- 
I n  this action against strangers to a contract for wrongfully inducing 

one of the parties to the agreement to breach same, defendants set up the 
defense that  the contract was entered into in the State of Georgia and that 
under the laws of that State the contract was unenforceable because not in 
writing. IIeZd: The defense of the statute of frauds, both under the laws 
of this State and the laws of the State of Georgia, is not available to 
defendants, who are strangers to the agreement. 

19. Contracts 5 87- 
In  an action for wrongfully inducing one of the parties to a contract to 

breach same, the fact that plaintiff may have a right of action on the 
contract against the other party to the agreement, is no defense. 

20. Appeal and Error 39e- 
Where the jury does not award plaintiff punitive damages, the exclusion 

of the defendants' evidence tending to show absence of actual malice cannot 
be prejudicial. 

HIGGIXS, J., tool: no part in the consideration or decision of this case. 

APPEAI, by defendants f rom Sharp, Sppcial  Judge, Xorember  T e r m  
1953, ( H i g h  P o i n t  Di r i s ioa)  of 0 L-II.FORD. 

C i d  action to recover compensatory and punit ive damages upon the  
alleged ground that  the defeildants n rongfu l ly  and with actual  malice 
interfered n-ith a contract which plaintiff h a d  with the Trogdon F u r n i -  
ture  Company f o r  the payrnent of conimissions on merchandise manu-  
factured and sold by tha t  con1pslly to d e f e a d a n t ~ .  

T h e  par t s  of the Complaint  and .Imendecl Complaint  essential f o r  a 
deciqiou a r e  ~ u m n l a r i z e d :  O V P ,  sometime i n  F e b r u a r y  1949 the  defend- 
ants  requested thc plaintiff to secure the ~ n a n u f a c t u r e  of certain television 
stands and cabinets of a certain t y l ~ e ,  qual i ty  and  quant i ty  fo r  them by 
one of the plaintiff's cu~tomer- ,  to  n h i c h  he agreed, on condition that  he 
secured a satisfactory commission f r o m  the  manufac ture r  on all sales of 
such good- made  to the defendants. T v o ,  thereafter plaintiff contacted 
the Trogclon F u r n i t u r e  Company of Toccoa, Ga., and  the said fu rn i tu re  
company, af ter  several conferences n i t h  plaintiff, agreed to manufac ture  
f o r  the defendants such television cabincts and stands as the defe~iclants 
woulrl require, and  to p a y  the plaintiff a n  8% commission on all such 
sales to defendanti.  Three, the plaintiff then i n  company with the de- 
fendant.. went to  Toccoa. Ga., and  the clefendants and the Trogdon F u r n i -  
ture  Company entered into a contract whereby the fu rn i tu re  company 
~ o u l d  manufac ture  and  sell t o  the defendants such television cabinets and 
stands as the defendants requirrd,  and i n  the  presence of each of the 
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defendants, the Trogdon Furni ture  Coinpany agreed with plaintiff to 
pay him an  8% commission on all such sales made by them thereafter 
to defendants. Four, pursuant to ruch contract the Trogdon Furniture 
Company nlanufactured and sold to t h ~  defendants during March and 
April 1949, $9,207.00 of television cabinets and stands, and paid to the 
plaintiff commissions thereon of Syh amounting to $736.56. I n  N a y  
1949 plaintiff and the furniture company by mutual  agreement modified 
their agreement so that  plaintiff should he paid by i t  commissions of 4% "0; 

i n  N a y  1949 the Trogdon Furniture Company made and sold to defend- 
ants $3,868.50 of such cabinots and stands, and paid t o  plaintiff 8% 
commissions 011 sales of $6,214.50 and 4% comn~iqsion~ on sales of 
$2,654.00-the comnlissions amounting to $603.32. During June ,  July,  
August. and a par t  of September 19$9 the Trogdon Furniture Conzpany 
ccmtinued to pay the plaintiff his conimissiolls on sales made by them to 
defendants. Piw, i n  Auguqt 1949 a dispute arose l~etmeen the plaintiff 
and the defendants ~ i t h  reference to another transaction betn-een them, 
the plaintiff contending the defendants o~ved him $256.00. This contro- 
versy had no connection n-ith the plaintiff's c r  defelLdants7 contract n i t h  
the 'l?rogdon Furniture Company. This controversy resulted in the plain- 
tiff instituting a civil action against the defendant:; to recorer $256.00. 
The summons in said action vere  issued on 9 September 1949. The 
action ended in the defendants paying to plaintiff $256.00. Sin., the de- 
fendants became vexed a t  the plaintiff because of the dispute orer the 
$256.00, and told him if he persisted in his attempts to collect it. they 
11-onld cost him thousands of dollars. I n  a brief time after the plaintiff 
instituted action to recover the $256.00, the defendailts notified the Trog- 
don Furnitnre Company to cease paying comlniqsio 1s to plaintiff on the 
s:lrks the furniture company was making or n ould make to the defendants, 
and that  they, the defendants, would cease to do bui iness with the furni- 
ture company if i t  did not inzmediately discontinue the p a ~ m e n t  of com- 
missions to plaintiff. That  a t  this time the Trogdon Furniture Company 
had already manufactured and stored in its varehouse a large quantity 
of television cabinets and stands especially for the order of defendants. 
That  as a result of such action on defendants' par t  the Trogdon Furni ture  
Compaiiy has not thereafter paid any cbomrnissions to plaintiff, although 
a large sun1 has accrued to the plaintif  by ~ ~ a y  of commissions on tele- 
vision cabinets and stands manufacturc>d and sold hy the furniture com- 
pany to defendants. X e w n ,  the action of the defendants in denlalldillg 
that the Trogdon Furniture C o m p a n ~  cease p a p e n t  of iuch commia- 
sions to plaintiff TTas an  interference n i th  the contractual relations be- 
tween plaintiff and the Trogdon Furniture Conlpally without any justifi- 
cation and excuse, and was malicious, nilful, wanton and recklesq. and 
done for the purpose of gratifying the defendants' feelings of resentment 
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and rage towards the plaintiff for instituting action against them to 
recover $256.00; that the defendants wrongfully, unlawfully and mali- 
ciously persuaded, induced and coerced the Trogdon Furniture Company 
to breach its contract with plaintiff in order to vent their spleen and 
malice against plaintiff. Eight, that the plaintiff alleges, upon informa- 
tion and belief, that the Trogdon Furniture Company from September 
1949 to the commencement of this action has manufactured and sold to 
the defendants television cabinets and stands in the approximate amount 
of $500,000.00, and he prays that he haye and recover from the defend- 
ants $20.000.00 as compensatory damages, and $10,000.00 as punitive 
damages. During the trial plaintiff was allowed to amend his complaint 
so as to  pray that he recoTTer $17,860.00 as compensatory damages. 

The plaintiff introduced in evidence competent evidence in support of 
the allegations of his Complaint and Amended Complaint. We do not 
deem i t  necessary to summarize all of plaintiff's evidence, but we do 
summarize certain parts of it, ~vhich tends to show these facts: I n  the 
early part of 1949 plaintiff had a conversation with the defendants rela- 
tive to procuring a contract from a manufacturer to make television 
cabinets and stands for them, and at  that time Mr. Abeles, one of the 
defendants, said to plaintiff, if he could secure a manufacturer to make 
these goods for them "I'll see that you get co~nmissions, and I'll not inter- 
fere in your commissions in any way." .It the time the Trogdon Furni-  
ture Company made this contract with the defendants, the Trogdon Fur- 
niture Company also made a contract with plaintiff to pay him 8% com- 
missions on the merchandise manufactured and sold by i t  to the defend- 
ants. When negotiations nere  initiated between the defendants and the 
furniture company, the defendants said the furniture company was to 
pay commissions to plaintiff. The contract was executed on 19 March 
1920. I n  May 1949 the defendants wanted goods of a different style or 
design. The furniture company told the defendants it could not make 
them for the price they offered to pay, unless thr plaintiff's commissions 
were reduced. The furniture company saw plaintiff, and he agreed to 
reduce his conlmissions to 45%, whereupon the nen. design mas manufac3- 
t u r d .  In the late summer or early fall of 1949 the furniture company 
stopped paying commission-- to plaintiff. hecause of a letter received from 
the defendants. This letter dated 22 July  1949 reads in pa r t :  Plaintiff's 
"concern and the Universal Company hare  reached a parting of the ways 
as he has attempted to go into competition with us. We  have had other 
disagreements with Mr. Childress over his methods, and, so f a r  as we are 
concerned, this is the last straw . . . For  this reason we must decline to 
do any further business with you through Mr. Childress." From 1 Octo- 
ber 1949 to 1 November 1950 the Trogdon Furniture Company manu- 
factured and sold to the defendants $446,500.00 of television cabinets and 
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stands-4% commission on this amount is $17,860.00. As a result of 
this letter the furniture company did not make a nen- agreement with 
the defendants; i t  worked along as i t  had been. On 15 Ju ly  1949 defend- 
ants placed a substantial order with the furniture company, and a t  the 
end of the order wrote: "KO co~nmission is due to any one on this order, 
and is given in this manner." The plaintiff never competed in business 
with the defendants. The furniture company has not paid to plaintiff 
arty commissions on the sales of $446,500.00, and ths plaintiff has made 
no demand on i t  for such payment. The furniture company told the 
defendants it felt i t  was duty bound to pay plaintifl' con~missions on all 
their orders manufactured before receipt of their. h t t e r  to stop paying 
commissions to plaintiff, and the defendants said "that mould be all 
right," and such commissions were paid. R a y  Trogdon testified the 
agreement between the furniture company and plaintiff mas personal as 
its employee, and it felt at  libcarty to terminate it a t  any t ime; that  there 
is no doubt that  plaintiff brought the furniture company and the defend- 
ants in contact, as he had not known defendants untll the plaintiff intro- 
duced them to him. On direct examination plaintif' testified in 1949 he 
dereloped a dispute with defrndants orer $256.00 they owed him on a 
transaction not connected with the Trogdon Furniture Company: that  
this nent  on several months; that  he told defendants : "I'm going to have 
to sue yon, because you owe me $256.00, and I'm going to hare  it.'' Both 
defendants were present and X u r r a y  Abeles replied : "If you sue me, I'll 
knock you ont of thousands of dollars ~ ~ o r t h  of cor~missions." Shortly 
after plaintiff put the claim into the handc: of a 1amyl:r to collect, his com- 
misqions from the Trogdon Furniture Company s opped. Action was 
brought, and defendants paid him the $256.00-plaintiff paying the costs. 
On cross-examination plaintiff testified he put  this claim in the hands of 
a lawyer to collect 9 September 1949. On re-direct 3xamination he testi- 
fied he placed this c la in~ in the lawyer's hands "May or June, I think." 

On cross-examination the defendant Troutman said: "I would say the 
controversy about the $256.00 arose even back in N arch 1949." 

Plaintiff's evidence tends to shon that he had no access to the designs 
of the various articles of merchandise that the Trog;don Furnitcre Conl- 
pany was manufacturing for clefcnilant~. 

On cros-examination the plaintiff testified in substance as follo~vs: 
H e  attended the furniture show in  New Tork  in July  1949. H e  nent  to 
the Tele-King Corporation to bug a telerision set nholesale. H e  knew 
this company had been a customer of the defendanis. H e  did not know 
the defendants had sold thib company goods manufactured by the Trogdon 
Furniture Company. H e  never heard ~f the defendmtq making cabinets. 
The president of the Tele-King Corporation gare 1 im blue prints of its 
cabinets, and asked him if he could get the cabinets made for it. Ray  
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Trogdon was in Xem Yorli, and he asked him did he want to make cabi- 
nets for Tele-King Corporation, and he replied KO.  Plaintiff never tried 
to get any one to make Tele-King cabinets for him, except what he said 
to Trogdon. 

On cross-examination of the defendant Abeles, he said : '(I knew Mr. 
Childress mas to get a commission if the deal was consummated. I k n o ~ r  
that  he got a commission for a while. I knew Mr. Trogdon stopped it, 
because Mr. Troutman and I asked him to stop it." 

The defendants' evidence in brief tends to show that their letter to the 
Trogdon Furniture Company that  they must decline to do any further 
business with it through plaintiff and their order for merchandise with 
the statement, "Yo commission is due to any one on this order, and is 
given in  this manner," mere caused by plaintiff being in  competition with 
them, and not by reason of the $256.00 dispute; that Abeles never told 
plaintiff, if he sued him for the $266.00, he would knock him out of thou- 
sands of dollars of commissions. 

There is no evidence in the Record as to plaintiff being in competition 
with defendants, unless such an  inference can be drawn from plaintiff's 
showing Ray  Trogdon the blue prints of Tele-King Corporation's cabi- 
nets, and what he said to Trogdon. 

The jury ansnered the first issue: "1. Did the plaintiff have a contract 
TI-ith Trogdon Furniture Company for the payment of conlnlissions on 
merchandise sold by that  company to the defendants, as alleged in the 
complaint ? Answer : Yes. 

"2. Did the defendants ~vrongfully interfere with the contractual rela- 
tionship between the Trogdon Furniture Company and the plaintiff, as 
alleged in  the complaint ? Answer : Yes. 

"3. I f  so, was the action of the defendants in interfering with the 
plaintiff's contract actually malicious ? Answer : Yes." 

The jury ansvered the issue of actual damages $17,860.00, and the 
issue of punitive damages None. 

From judgment signed in accord ~ r i t h  the rerdict. the defendants 
appeal, assigning errors. 

T h o n z a s  T u r n e r  f o r  P l n i n f i f f ,  -4ppellec.  
S l 'onzbl~ ,  C'arlyle,  Xcrrt in cE S a n d r i d g e ,  T o &  tf 1-ork 

By:  ST'. F. W o m b l a  f o r  D r f e n d o n f s ,  Appe l lnu i s .  

P A R T ~ R ,  J. The dcfcndants contend by their assignments of error 
that the lover court erred in overruling their demurrer ore tenzrs made 
during the introduction of evidence, in denying their motion for nonsuit, 
in admitting and excluding testimony, and in charging the jury. Before 
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d i s c u s h g  their assignments of error, n.0 advert to cl:rtain relevant prin- 
ciples of law. 

(( I l ~ e  7 right to make contracts is both a liberty and a property right." 
Colemun  v. lli'hisntrllf, 225 S.P.  494, 35 S.E. 2d 647; X o r r i s  v. H o l -  
shouser,  220 N.C. 393, 1; S.K. 2d 115. I n  consequmce, the overwhelm- 
ing  eight of authority in this nation is that  an  acticn in  tort lies against 
an  outsider who kno\vingIy, intentionally and unjustifiably induces one 
p r t y  to a coritract to breach it to the damage of the other party. B r y a n t  
1.. Barber ,  23 i  Y.C. 480, 75 S.E. 2d 210; Coleman  v. lT1lzisnnnt, supra;  
,Tones 1.. S t n n l y ,  i 6  N.C. 355; cases collected in the annotations of 26 
A.L.R. I d  1227 arid 84 A.L.R. 43; 30 Anl. Jur. ,  Interference, Secs. 18-32; 
86 C.J.S., Torts, Sec. 44 ;  Restatement of the Lam of Torts, Sec. 766. 

To subject the outsider to liability for con~pensatory damages on ac- 
count of this tort, the plaintiff must allege and prove these essential 
elementi of the wrong: Firpt, that  a v~ilid contract existed between the 
piailitiff and a third person, conferring upon tlie plaintiff some con- 
tractual right against the third person. El ler  I - .  A r n o l d ,  230 N.C. 418, 
53 S.E. 2d 266; W i n s t o n  1%. L u m b e r  Co.,  22i  S . C .  339, 42 S.E.  2d 218 ; 
Rru ton  1 % .  Smith, 225 N.C. 581, 36 S.E. ( 1  9 ;  l i i ~ , b , y  c. Reywolds,  212 
N.C. 271. 193 S.E.  412; Szcnir~ v.  J o h n s o n ,  151 N C .  93, 65 S.E. 619; 
25 L.R.*l. (N.S.)  615; 11olde1. 1 , .  X f g .  Co., 138 N.C. 308, 50 S.E. 681; 
H a s k i n s  I?.  R o y s t ~ r ,  70 S . C .  601, 16  Am. R .  780. Second,  that  the out- 
sider had knowledge of the plaintiff's contract with the third person. 
Kineaih v. l i 'n fz is .  21s N.C. 710, 12 S. E. 2d 671 ; M o r - p n  1 , .  Smith, 77 
X.C. 37;  H a s k i n s  1 % .  X o y s f e r ,  szrprn. T h i r d ,  that  the outsider intention- 
ally induced the third person not to perform his contract with the plain- 
tiff. TIoltlcr v. d l f g .  C'o., 135 K.C. 392, 47 S.E. 481 ; I Insk ins  1.. Roys ter ,  
~lrprcr; 30 Am. Jur . ,  Interference, Sec. 22. F o u r t h ,  that  in so doing the 
outsider acted without justification. l h l i n  1 % .  Will inrns ,  239 N.C. 33, 
79 S.E. 2d 213; TT'i~tsfon I * .  Lurrrbrr CO., 228 N.C. 786, 47 S.E. 2d 1 9 ;  
Rru ton  7>. S m i t h ,  s l ~ p r a :  Colpntnn 1 % .  T17hisnanf, su2,rn; U o l d e r  I * .  Bank,.  
208 N.C. 38, 178 S.E. 861; E l r i / r g f o n  1 . .  Sh ing le  Co., 191 N.C. 515. 132 
S.E. 274; Biggevs 1 ' .  . l lu l fh~rc,s ,  117 N.('. 299, 61 S.E.  55;  f laskins  v .  
R o y s t r ~ . ,  supra.  F i f f h ,  that  the o~~t*ider ' s  act cause1 the plaintiff actual 
d a ~ r i a ~ e s .  Haski,rs 1 % .  R O ! J S ~ P ~ ,  SUpId: TT'utfs C(o. 1 ' .  Alnzericnn B o n d  c f  
IIIorfgn,g&o., 267 TIass. 521, 166 K.E. 713, 84 A.I,.R. 12. 

The outsider ha5 knowledge of the contract within the nieaning of the 
swond element of the tort if lie knows the facts which g i ~ e  rise to the 

contractual right againct tlie third person. "If he knows those 
facts, lie is subject to liability even though he is ~nistaken as to their 
legal qignificance a ~ i d  believe< that  there i.: no contravt or that  the contract 
mealis something other than nliat  it  is judicially held to mean." Re- 
statement of tlic L a w  of Tort.. Sec. iGG(e). Justification imports ('a 
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sufficient lawful reason why a party did or did not do the thing charged, 
a sufficient lawful reason for acting, or failing to act. I t  connotes just, 
lawful excuse, and excludes" legal ('malice." 51 C.J.S. 421. As a conse- 
quence, the outsider acts without justification in inducing the breach of 
contract within the purview of the fourth element of the tort if he has no 
sufficient lawful reason for his conduct. Townsend v. Cnited States, 95 
F. 2d 352; 68 App. D. C. 223; Loftis Kamm, Inc., v. Flink, 113 N. J. 
Law 582, 175 A. 62, 99 A.L.R. 1 ;  State v. Williams, 166 S.C. 63, 164 
S.E. 415; Allercardo v. State, 86 Tex. Crim. Rep. 559, 218 S.W. 491, 
8 A.L.R. 1312. 

There are frequent expressions in judicial opinions to the effect that  
malice is requisite to liability i n  an  action for inducing a breach of con- 
tract. I t  is not necessary, however, to allege and prove actual malice in 
the sense of personal hatred, ill will, or spite in order to  make out a case 
for the recovery of compensatory damages against the outsider for tor- 
tiously inducing the breach of the third person's contract with the plain- 
tiff. The term "malice" is used in this connection in its legal sense, and 
denotes the intentional doing of the harmful act without legal justifica- 
tion. Colsma~i v. Whisnant, sripm,; Holder 1:. Nfg .  Co., supra; Xorgan 
v. Smith, supra; Haskins c. Xoyster, supra; 30 Am. Jur. ,  Interference, 
Sec. 23. Indeed, actual malice and freedom from liability for this tort 
may coexist. I f  the outsider has a sufficient lawful reason for inducing 
the breach of contract, he is exempt from liability for so doing, no matter 
how malicious in  actuality his conduct may be. A "malicious motive 
makes a bad act worsc-, but it cannot make that  wrong which, in its own 
essence, is lawful." Bruton I ! .  Smith, supra; Holder v. Bank, supra; 
Biggem v. Jfatthetos, supru. F o r  this reason, actual malice is ordinarily 
material in an  action for inducing a breach of contract only on the issue 
of whether punitive damages should be awarded. Xcich~nan v. Drake, 
89 Ohio App. 222, 100 N.E. 2d 533. See, also, in this connection Wright 
u. Harris, 160 S.C. 542, 76 S.E. 489. Notwithstanding it is not a n  ele- 
ment of the cause of action, actual malice may negative the existence of 
justification in  a particular case. This is t rue because the outsider is 
never justified in inducing a breach of contract solely for the purpose of 
visiting his personal hatred, ill will, or spite upon the plaintiff. Restate- 
ment of the Lam of Torts, Sec. 766(m).  

I n  enumerating the essential elements of the tort, v e  omitted the use 
of the term "legal malice" to achieve simplicity of statement and promote 
clearliess of comprehension. Legal "malice is p r o ~ e d  if it  appears that  
the defendant with knowledge of the contract intentionally and ~vithout 
justification induced one of the contracting parties to break it." Jleadozu- 
moor Dairies v. X i l k  ll'ayon Drivers' Cnion, 371 Ill.  377, 21 X.E. 2d 
308; .lntlerson c. ~Voskovitz, 260 Mass. 523, 157 X.E. 601. Hence, malice 
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in a legal sense iq necessarily present in :ill cases where the second, third, 
and fourth elements of the tort exist. 

Tlie accepted rule with us is to construe liberall,v a complaint with 
e w r y  reasonable intendrnerit and presumption in f tvo r  of the pleader. 
The coniplaint mu>t be fatally defective before its total rejection. Win- 
ston v. L t o n h e r  Co., s u p i v  , ,S,'cvti 1 ' .  T'enwr Co., a n t e  $3, 81 S.E. 2d 146. 

The conlplaint in substance alleges the existence of a valid contract 
l~etween the plaintifi :uid the Trogdon Furniture Co., conferring on plain- 
tiff contractual rights against the Trogdon Furniture (30. ; that  the defend- 
ants l ~ a d  knov ledge of thiq contract ; that  plaintiff had fully performed 
and m s  entitled to the full coiiimissions, a i d  the defendants intentionally 
and without justification induced the Trogdon Furni ture  Company not 
to perform its contract with the plaintiff to the plaintiff's actual damage. 
The allegations of the complaint, as anlended, contzin all the essential 
allegation* necesuary to recover damage3 for wrongfully inducing a breach 
of contract. and the lower court was correct in ox e r r d i n g  the defendants' 
deinurrer o,  e t m u s .  

The defendants contend that  they werlJ entitled to judgnient of nonsuit 
on thew grounds: O n e ,  the defendants were acting in the exercise of an 
allsolutr r ight ;  Z'LLSO,  the plaintiff failed to prove the existence of a valid 
and enforceable contract between himself and the Trogdon Furniture 
C o n i p a n ~  because there was no consideration for the  ont tract; that  i t  v a s  
indefinite and uncertain, and that  it v-a; unenforceable by reason of the 
Siatute of F rauds ;  Three, because the contract vaq terminable a t  will. 

As to the defendants' contention tliat they were azting in the exercise 
of a lawful right, b e c a ~ ~ s e  the plaintiff  as acting in competition with 
thelil. Tf the plaintiff mas in competition nit11 the defendants, the de- 
fendant; would be justified in interfering. The e~ idence  considered in 
the light most favorable to the plaintiff teilded to show that  the plaintiff 
h:1d a valid contract with the Trogdon Furniture Company, that  the 
defendants had actual kno~vledge of thi, contract, a ~d intentio~lally and 
~vitliont juqtification induced the Trogdon Furniture Compally not to 
perform it< contract with him, and that he did not act in con~petition 
11 it11 defendants. -1 close reading of the entire evidence and the charge 
of' the court shows tliat the caw was tried below on these conflicting con- 
tention., wpported by elidenee, and the jury decided in favor of the 
plaintiff. 

The defendants contend there \vaq no consideration for plaintiff's con- 
tract with the Trogdon Furniture Company. The plaintiff's e~ idence  
te~ldq to show t11e.e fact. : Tlle defrudants had a conrersation with the 
l~Iaintiff relative to 1) roc~r inq  n. contrac't from a mmufacturer  to make 
tclcrision cabinets and stand- for them. and at thai time the defendant 
.\bele. wid to plaintiff. if he coilltl cccure a mannfa~~ tu re r  to make goods 
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for them "I'll see that  you get comnlissions and I'll not interfere in your 
commissions in any way." When negotiations were initiated between the 
defendants and the furniture company, the defendants said the furniture 
company was to pay commissions to plaintiff, When the controversy 
arose between the plaintiff and the defendants orer $256.00 owed plaintiff 
by defendants on a transaction not connected with plaintiff's or defend- 
ants' contract with the furniture company, both defendants being present, 
the defendant Abeles said to plaintiff, "if you sue me, 1'11 knock you out 
of thousands of dollars worth of commiesions." The defendant Abeles 
said on cross-exanlination: ''I knew Mr.  Childress \%-as to get a commis- 
sion if the deal was consummated. I know that  he got a commission for 
a while. I know Mr. Trogdon stopped it, because Mr. Troutman and I 
asked him to stop it." When the question arose as to  whether the furni- 
ture company would make goods of a different design for defendants a t  a 
certaiu price, the furniture company told the defendants they could not 
a t  that price, unless the plaintiff's commissions were reduced. The fur- 
niture company saw plaintiff, who reduced his commissions, and the goods 
n-ere made. R a y  Trogdon testified when negotiations first started with 
the defendants, both defendants said he, Trogdon, was to pay commissions 
to plaintiff. This evidence tends to show that  the agreement of the 
Trogdon Furniture Company, to pay commissions to the plaintiff was 
in contemplation of the plaintiff, the defendants and the Trogdon Fur -  
niture Company, when the contract mas made between the defendants 
and the furniture company, and between plaintiff and the furniture 
company. Such evidence necessarily means that  the agreement to pay 
the commissions to plaintiff was intended a t  the time of the execution of 
the contract between the defendants and the Trogdon Furniture Con~pany 
as a part of the consideration for the contract, and the contract was a 
valid Consideration for the promise to pay the commissions. I t  was not 
a past consideration. Bryant v. Dayes, 63 Ga, App. 440, 11 S.E. 2d 360; 
same case, 66 Ga. App. 221. 17  S.E. 2d 765; 1 Williston on Contrack, 
Sec. 142, Rev. Ed. 

Ray Trogdon, p r e d e n t  of the Trogdon Furniture Company, a witness 
for plaintiff, testified on cross-examination : "Any agreement was per- 
sonal between me and Mr. Chilclress: as my  employee. There was nothing 
said between Mr. Childress and me as to how long I was going to pay him 
commissions. I felt a t  liberty to terminate my  relationship a t  any time 
I s a y  fit. I t  was u p  to him and myself." The commissions were to be 
paid on sales to the defendants. The rate of commissions was fixed. 
Thig contract is terminable a t  will. Phillips Lumber CO. v. Smith, 7 Ga. 
App. 222, 66 S.E. 623; Kirby v. Reynolds, supra; EZmore v. R. R., 191 
N.C. 192, 131 S.E. 633; Richartlson 2.. R. R., 126 N.C 100, 35 S.E. 2 3 9 ;  
willistoll on Colltracts, Rev. Ed, ,  1'01. 1, Sec. 39. The contention of 
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defendants that  plaintiff's contract is too indefinite ,md uncertain is not 
tenable. The law does not faoor the destruction of contracts on such 
ground. Fisher v. Iiwmber Po., 183 N.C. 485, 111 S.E. 857; C h e w  z.. 
Lt.onard, 228 N.C. 181, 44 S.E. 2d 869. 

The fact  that  plaintiff's contract with the Trogclon Furniture Com- 
pany was terminable a t  nil1 is not available as a dcfense to the defend- 
ants. .Mr. Just ice  H u g h e s  said in Trunrc c. Raich ,  2:;9 U.S. 33, 60 L. Ed.  
131 : "The fact that  the employment is a t  the mill of the parties, respec- 
tively, does not make i t  one a t  the mill of others . . . by the weight of 
authority the unjustified interference of third persons is actionable al- 
though the employment is at ~141." See also Anno. 84 9.L.R., p. 60 a t  f ,  
where the authorities are assembled: 30 Am. Jur. ,  Interference, p. 78. 

E'lrnore 21. R. R., supra,  ~ n d  Richardson v. R. R., ::upra, relied upon in  
defendants' brief, are not in point. Coth were actions against the em- 
ployer, not against third persons. I n  K i d y  v. Reynolds ,  s u p m ,  relied 
upon by defendants, the fact? are different; the plaintiff was su i  juris 
and roluntarily resigned his employment. 

The defendants contend also that  the plaintiff's action should have been 
nonsuited because the agreement betveen plaintiff and the Trogdon Fur-  
niture Company was entered into in Georgia, and hat  Sec. 20-401 and 
Subsection 5 of said section of the Georgia Code Anno. provides that  any 
agreement (except contracts ~ r i t h  owrs(3ers) that  is not to  be performed 
within one year from the making thereof to be binding on the promisor, 
the promise must be in ~vri t ing,  signed by the party to be charged there- 
with, or some person by hi111 lawfully authorized. 

This contention of the defendants is without ~ a l i d ~ t y .  The overwhelm- 
ing  weight of authority is that  the defense of the Statute of Frauds  is 
personal to the parties to the contract, and such a defense is not arailable 
to strangers to the agreement. Georgia and North C'arolina decisions are 
in  accord with the general rnle. Sazinders v. Sasszr, 86 Ga. App. 499, 
71  S.E. 2d 709; Gilbert H o t ~ l  S o .  22, Inc .  v. Black ,  67 Ga. App. 221, 
19 S.E. 2d 796; W a y n ~ s b o r o  Planin!, -1fi11 c. Perk ins  *11fg. Co., 35 Ga. 
* \pp  767, 134 S.E. 831 ; Codillac-Pontinc Co. c. S g r b u r n ,  230 N.C. 23, 
51  S.E. 2d 916; alfnney v. Rntrnct CO., 194 X.C. 736, 140 S.E. 738; 
Ciowel1 zq. Ins. Co., 1.26 S.C.  6S4, 86 S.E. 184, 37 C.J.S., Statute of 
E ' raud~.  Pcc. 220(a) ; 49 -\m. Ju r . ,  Statute of Fraud., Sections 588, 589 
and 591. 

The defendants further contend that  lai in tiff has no cause of action 
against them for the recoTery of actual damages because the  lai ill tiff still 
has his cause of action against the Trogdon Furniture Company for dam- 
ages for breach of the contract to pay him commissions. This contention 
has been rejected hy the great majority of courts which have passed on 
the question. The fact that "-1" also has a cause of action against "B" 
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for breach of contract does not prevent his having a cause of action in tort 
against a third person who wrongfully and without justification induces 
"B" to breach the contract with "-1." Lien c. ATorthzoestem Engineering 
CO. (S. D.) 39 N.W. 2d 453; Louis  C. X o s c r  $ Co. v. K r e m e r ,  192 Miw. 
85, 80 N.Y.S. 2d 199: Frisclrmrn v. Jlefropol i tan Tobacco Go., 199 Misc. 
844, 104 X.Y.S. 2d 446; Phil l ips  d? Benjcimin Co. c. Ratner ,  206 F.  2d 
372; Hornstein c. Podtcitz,  254 Y.Y. 443, 173 S.E. 674, 84 A.L.R. 1 ;  
H a r r e y  Corpornf ion T. Cniversal E q u i p m e n t  Co., 158 Fla. 644, 29 So. 
2d 700. 

The defendants' motion for judgment of nonsuit was properly over- 
ruled. 

The defendants in their brief have four assignments of error as to the 
court's rulings upon the evidence. They cite no authorities in  support of 
their argument as to these assignments of error. We deem i t  necessary 
to discuss only one. 

The court declined to admit in evidence a letter dated 26 Ju ly  1949 
written by the Trogdon Furniture Company, apparently in  response t o  
the defendants' letter of 22 Ju ly  1949 to it. On 22 Ju ly  1949 the defend- 
ant  Troutman wrote to the Trogdon Furniture Company in  substance: 
The plaintiff and the defendants have reached a parting of the ways, as 
he has attempted to go into competition ~ ~ i t h  us; for this reason we must 
decline to do any further business with you through Mr. Childress. The 
pertinent part of the letter of the Trogdon Furniture Company in reply 
follows: "Your announcement of a severance of all relations between 
you is somewhat shocking. Also, to have you tell me he is i n  competition 
with both you and ourselves is something he certainly has not discussed 
with me whatever. . . . As for our bringing to a close our deal with Mr.  
Childress, we don't see how this will be possible, legally or morally, as we 
are dealing with him strictly on a commission basis. This, of course, can 
be stopped by you by writing both of us, and indicating in your letters 
that  a copy is being mailed to both ourselves and to him. I n  such an- 
nouncement you could set out that from this date on any new business 
placed with us would be on a no-commission basis to l f r .  Childress, or 
anyone else. Rre could then accept your new proposition on your terms." 
Plaintiff introduced in evidence the defendants' letter of 22 Ju ly  1949 to 
the Trogdon Furnitlive Compnny 

The cvidence in the Record shows that the defendants had full k11un1- 
edge of the facts which gave rise to the plaintiff's contractual right 
against the Trogdon Furniture Company, and full knowledge that  the 
Trogdon Furlliture Company was paying the plaintiff commissions on 
the goods manufactured and sold by it to them. Acting with this kno~vl- 
edge they knelr that their acts in wrongfully inducing the Trogdon Fur- 
niture Compally to breach its contract with plaintiff would be highly 
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injurious to him. There is no eridence in the Record that  the defendants 
follonecl the suggestion in  the Trogdon Furniture Cxnpany's letter that  
the paynent  of cornrnissioils could be stopped by zo.itu?g O o f h  the T m g d o n  
F u m i f u r e  Conzpan?y and p l a i n t i f ,  a n d  indicating ix t he i r  letters that a 
c o p y  i s  b e i n g  v ~ ~ i l e d  t o  b o t h  o z i ~ s e l c e s  and  t o  hilt%. and the failure of 
defendants to write a letter as suggested would seem to indicate that  the 
defendants acted ~vrongfully, ni thout justification and with actual  m a l i c e .  
I n  our opinion the exclusion of this evidence v a -  not prejudicial to 
dt.fendants. 

I f  the defendants had contended that  this letter wz s competent to nega- 
t i re  actual malice on their part  -no such contention is made in their 
brief-its exclusion v-as harmless, for  the jury an-arded no punitire 
damages. 

TtTe have carefully read the court's charge to thc jury in its entirety 
\pith particular attel-tion to the clefenclailts' escept ion~ and their argu- 
ment nnd the anthorities v t  forth in their brief. a l d  are unable to per- 
c&re any prejudicial error therein nhich  nonlcl justify the a v a r d  of a 
lien- trial. 

,111 the defendauts' a s ~ i ~ n i n e i ~ t s  of error are o~erru led .  The jury's 
~ c r d i e t  and the judgment thereon nil! not hr  distui-bed. 

Ko error. 

HIGGISS, J., took no part  in the collsideration or decision of thiu case. 

STEI'HEX G. DOBIAS AXD w r ~ ~ ,  GRACE DOBIAS, r. C. S. WHITE A X D  

W I F ~ ,  GEORGIA &I. WHITE. 

(Filed 13 October, 1954.) 
1.  Pleadings § 22b- 

G S 1-167 relates to amendment out of term and in the absence of a 
judge, and does not limit the authority of the presrding judge to allow an 
amrndment under G S. 1-163 at terin after the cause is calendared for 
trial nncl withont notice to  the ailr-ewe m r t y .  

2. Appeal and Error 8 29- 
A~signments of error not cliscussed i11 the brief are deemed abandoned. 

3. Husband and Wife 3 13a (3) : Principal and Agent 3 5d- 
Where the wife clainls the benefits of negotia ions conducted by her 

husband on the theory that he n-as her agent there n,  she may not clisarow 
his agencg in the premises to a! oid the burdens. 
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4. Evidence 9 13- 
Confidential communications made to an attorney in his professional 

capacity by his client are  privileged, and the attorney cannot be compelled 
to testify to them unless his client consents. 

5. Same- 
Only confidential communications between attorney and client are  privi- 

Ieged, and if i t  appears by esrraneous evidence or from the nature of the 
transaction or the communic:ition that  they were not regarded as  confi- 
dential, or that they were made for the purpose of being conveyed by the 
attorney to others, they a re  not confidential and are  not privileged. 

6. Same- 
As a general rnle, where two or more persons employ the same attorney 

to act for them in soine business transaction, their communications to him 
are  not ordinarily privileged inter sese. 

7. Same- 
I t  being apparent in this case that the communications by plaintiff to 

his attorney were made for the rery purpose of having the attorney relay 
the information to defendants, evidence thereof was competent, and the 
fact that the witness voluntarily incorporated in his answer other matters 
technically violative of the privileged communication rule will not affect 
this result when such other inatters are  collateral to the issue and could 
not have been prejudicial. 

8. Accord and  Satisfaction § 2: Nortgages 5 27- 
Defendants set up a verbal agreenleilt under which defendants were to 

convey certain lands to plaintiffs in satisfaction of notes secured by a 
mortgage executed by defendants to plaintiffs. Held:  If, pursuant to this 
agreement, defendants execute and deliaer deed to the agent of plaintiffs 
and the deed is accepted by plaintiffs' agent, the contract of accord and 
satisfaction is fnlly executed, and the debt is paid and satisfied in full 
eo i ) t s tan te  the deed is delivered and accepted, entitling defendants to the 
surrender of the notes and the cancellation of the mortgage. 

9. Frauds,  Statute  of, § 9- 
The Statute of Frauds has no application to a fully executed or con- 

summated contract, but may be invoked only to prevent the enforcement 
of executory contracts. G.S. 22-2. 

10. Mortgages § 30- 
Upon the satisfaction of a debt secured by a mortgage, the trustee is 

dirested of authority to foreclose the instrument, and his deed executed 
pursuant to later foreclosure conveys nothing. 

11. Accord and Satisfaction § 2: Mortgages § 27- 
Defendants set up a verbal agreement under which defendants were to 

convey certain land to plaintiffs in satisfaction of certain notes secured by 
a mortgage executed by defendants to plaintiffs. Held: The agreement is 
executory until plaintiffs accept the deed pursuant thereto, and if defend- 
ants execute the deed and deposit it with an attorney for delivery to and 
acceptance by plaintiffs, but plaintiffs refuse to accept the deed from 
the attorney. the agreement remains executory, and plaintiffs' plea of the 
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Statute of F r a ~ t d s  is a w l i d  and complete defense to its enforcement. 
G.S. 22-2. 

12. Appeal a n d  Error § Sod- 
Ordinarily, where there is snfficient evidence to support the court's find- 

ings of fact and such findings constitute sufficient prt3dicate for the judg- 
ment, the judgment will be affirmed even though the theory on which the 
lower court bases its judgment is erroneous. But this principle does not 
apply when the appellee has not alleged the facts necessary to support the 
judgment upon the applicable theory. 

13. Pleadings § % 

Proof without allegation is just as  fatal as  allegrltion without proof. 
Both a re  required. 

14. Appeal and Error § 23- 
An assignment of error must present a single question of law for con- 

sideration of the Court, and while more than one escerltion may be grouped 
under one assignment of error if all  the exceptions re ate  to a single ques- 
tion of law, the grouping of esceptions which present different questions of 
law under a single assignment of error constitutes it  a broadside assign- 
ment of error. 

15. Appeal and Error § 50- 

Where the findings of fact of the lower court are  too conflicting to sup- 
port tlie judgment, the cause will be remanded for a iehearing. 

APPEAL by plaintiffs f rom .lloorr (Dan R.), ,I., J u n e  T e r m  1054, 
MC DOWELL. 

C'ivil action to recover amount  alleged to be due on f o u r  promissory 
sealed note;. 

T h i s  cause mas here oil a fornier appeal  f rom a judgment  on the plead- 
ing, i n  favor  of the plaintiffs.  T h e  defendants adniltted the  execution 
of tlie notes w e d  upon, and  the conrt below held thai the facts  pleaded 
11. tllr defendaiits (lo not conqtitnte a ral id  a f f i r m a t i r ~  defense to  plain- 
tiff-' action. W e  rewrsed.  -111 the l ~ e r t i n e n t  facts  u p  to  t h e  time of t h a t  
;illpeal a re  5tated ill our  o1)inion i n  n o b i a s  r.. IT'hife, 239 S.C. 409. 

Thereafter ,  defendants, by leare of court, filed a n  amendment  to their  
an-wer i11 which they allege the foreclosure of the  deed of t rus t  executed 
to  wciire the  payment  of t h e  notes w e d  npon and t h r ~  purchase of said 
land by lplaintiffs a t  ~ n i d  sale. They  a s v r t  t h a t  tlieir l i g h t  to a decree of 
qpecific perforniance of the  alleged contract of accord and satisfaction has  
heell defeated by ?aid f o r e c l o w ~ ~ .  T h e y  p r a y  damage!, f o r  the  brearli of 
wid contract.  

Plaintiff.  amended the i r  complaint so as to allege the last t m  of the 
v r i w  of four  note< executed 1)- defmrlants. The;- 1 i k e ~ ~ i . e  filed a 
reply to the  a n s w r  i n  nl l ich they deny the  agreen iwt  of accord and 
wt i i fac t ion  aqsertcrl 1 ) ~  defentlz?ntq and  p l ~ a d  the Statiite of Frauds .  
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When the cause came on for trial in the court below, the parties waived 
trial by jury and agreed that the judge presiding should hear the evi- 
dence, find the facts, and render judgment thereon. 

The court found as a fact that the parties, prior to 7 August 1952, 
entered into an agreement "whereby it was T N D E R ~ T O O ~  AND AGREED that 
if the defendants would execute a deed to the plaintiffs for the property 
described in the deed of trust mentioned in the pleadings, and deliver 
said deed to Paul J. Story, the plaintiffs would accept said deed in full 
satisfaction of the four (4) notes mentioned in the plaintiffs' Complaint, 
and would cancel said notes and said deed of trust." (Finding of fact 
No. 1.) 

I t  further found: "2. That during all of the negotiations relative to 
the Agreement mentioned under No. 1 above, the plaintiff STEPHEN G. 
DOBIAS was acting as agent  for his wife, the plaintiff GRACE DOBIAS. 

''3. That the plaintiffs, prior to the execution of the deed from the 
defendants to the plaintiffs, dated August 7,  1952, constituted and ap- 
pointed PAUL J. STORY, as their >4gent, to prepare said deed, and after 
the same was signed by the defendants, to accept delivery of the same 
for and on behalf of the plaintiffs. 

"4. That the deed above mentioned mas executed by the defendants 
and delivered to PAUL J. STORY, as Agent for the plaintiffs." 

It also found that plaintiffs had breached the agreement of accord and 
satisfaction by refusing to accept the deed, surrender the notes, and cancel 
the trust deed of record (Findings Nos. 5 and 6 )  ; that they have pro- 
cured the foreclosure of the trust deed and now hold title to the land under 
a foreclosure deed; that defendants are indebted to plaintiffs in the sum 
of the balance due on said notes; and that defendants have suffered dam- 
ages in the identical amount by reason of the breach of said agreement by 
plaintiffs. I t  thereupon entered judgment "that the   la in tiffs recover 
nothing of the defendants, and that the defendants recorer nothing of the 
plaintiffs, on account of the matters and things set forth in the pleadings 
filed in this cause, and that the costs of this action be taxed against the 
plaintiffs." Plaintiffs excepted and appealed. 

E. C. Cames and William C'. Chambers for plaintiff appellants. 
Proctor & Dameron for defendant appellees. 

BARKHILL, C. J. The plaintiffs assign as error the order of the court 
permitting defendants to file an amendment to their answer after the 
cause was calendared for trial and without ten days' notice to them. This 
exception is without merit. G.S. 1-167, upon which plaintiffs rely, was 
enacted to meet the specific situations therein recited and to provide a 
method for obtaining leave to amend a pleading out of term and in the 
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ab~ence  of a judge. G.S. 1-163 vests in the judge presiding allnoht u11- 
limited authority to permit amendments either before or after judgment. 
The court belon acted yell  within the authority thus conferred upon i t  i n  
permitting the amendment in question. Light C'o. v. Bowlnun, 231 S .C .  
338, 56 S.E. 2d 602; C'omr.  o f  RnnX.5 u. I Iarcey ,  202 S . C .  380. 162 S.E. 
89 1-. 

'The evidence discloses that  tlw f c n ~ e  plaintiff nab present only a t  the 
time of the original transaction hctneeu Dr. Dobias and defendants. and 
that  thereafter he alone dealt n i t h  defentlants, either directly or through 
his attorney. The court found as a fact "that during all of the negotia- 
tioni relative to the Llgreement nlrntiolled under Xo. 1 a b o ~  e, the plaintiff 
STEPIIEK G. D O I ~  1s n a s  acting as -\gent for his nife, the plaintiff GRACE 
DOBIAS.)) 

Plaintiffs u~lclcrtake to except to this finding of fsct. H o n e ~ e r ,  they 
do not in their brief dibcuss it or cite any authority in support thereof. 
I n  thus abandolling this as>ignulent of error they are well advised. The 
feine plaintiff executed the original deed and accepted the mortgage notes 
of defendants in part p a y n l ~ n t  of the purchase price. She is now in court 
seeking to reap the benefits of that  transaction. I n  :,o doing she alleges 
in  her reply that  the negotiations conducted by her husband were her 
negotiations and his action was her action. She cannot claim the benefits 
n.it,hout assuming the burdens. I Ierndon T .  R. It. ,  161 K.C. 650, ii S.E. 
683; Budasill  c. Falls, 92 N.C. 222. Simple ju-tice and fa i r  play deny 
her the right, under these circumstances, to disavou his agencv. Indeed, 
she did not ottenlpt to do so in  her pleadings. 

 plaintiff^ assign as error the admission, over their objection. of evi- 
dence of communications bet~reen Dr.  Dol~ias and Mr. Story, his attorney, 
as  pointed out by their exceptions 2 to 9, both inch~sive, for that such 
co~nn~unicatiolls  ere l~rivilegetl, and eT idence thereof TT as not admissible. 
I t  is, to say the least, cloubtful n hethw plaintiff, hare  properly pre.erved 
tllc exceptions which form the haqe- of thi? a+ignmtwt. I n  an!- erent, 
they are n i thont  substantial merit. 

I t  is an  ectablished rule of the common Ian that co~ifirlential conmluni- 
cations made to an  attorney in his 1,rofeAonal capacity by his client are 
privileged, and the attorney callnot be co~~ipelled to te-t ify to them lmleqs 
his client consents. Guy z .  Ilnvl;, 206 S . C .  322. 173 S.E. 600; J f r S c i l l  
it. l'honzas, 203 N.C. 219, 165 S.E. 712;  IIughcs 7%. Rgcme. 1 0  S . C .  137 
( lL9)  ; Jones v. Xarble Co.. 131 S.V. 237;  5 S  ,\.J. 214. 

I3ut the mere fact the  ridew we i elates to coninl mications hctn een 
attorney and client alone doe< not require its exclusion. Only confidmtial 
con-imunications are protected. I f  it  appears 1,- extraneous e ~ i d e n r e  or 
from the nature of a tranqaction or communication that they n-ere not 
regarded as confidential, 5s A\.J. 274, or that  they \ere  made for the 
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purpose of being conveyed by the attorney to others, they are stripped of 
the idea of a confidential disclosure and are not privileged. -1lichnel e. 
Foi l ,  100 S . C .  175; A l i e n  v .  ShirJn?nn,  172 S . C .  575, 90 S.E.  577; 
Hzrghes 1.. Boone ,  s u p r a ;  Ilossenu 7%. Rlemi, 30 S.E. 52;  55 A\.J. 274; 
ibid., 215. 

Therefore, as a general rule, where two or more persons employ the 
same attorney to act for them in some business transaction, their com- 
munications to him are not ortlinarily privileged i n f e ~ .  sese. Care?/ o. 
C a r e y ,  105 K.C. 267; IlIichnc7 v. F o i l ,  s u p r a ;  A l l e n  v. S h i f m a n ,  s u p r a ;  
B lay lock  c. Sa t t e r f i e ld ,  210 K.\'.Ci. 771, 14 S.E. 2d 817; 55 ,\.J. 277; L\llllo. 
141 A.L.R. 562. 

Plaintiffs in their reply allege that  defendants offered to convey the 
mortgaged property to plaintiffs in full settlement of the mortgage debt 
but that  no agreement was reachecl such as ~ o u l d  constitute a binding 
contract. 

Dr.  Dobias testified that defexlants offered to convey the mortgaged 
property to plaintiffs in settlement of the debt evidenced by the mortgage 
notes; that  he agreed and told 3Ir. Story to  prepare the deed; that  about 
two days later he went to Illr. S to~y ' s  office a t  which time Story told hiin 
he (Story) had the deed ready; and that  he then told X r .  Story he had 
changed his mind about it and "would not cancel the notes in exchange 
for the deed." 

The male defendant testified that  he offered to deed the property in 
exchange for the notes. that shortly thereafter Dr.  Dobias told him that  
he and his ~v i f e  had decided to accept the proposed settlement, and that 
he had instructed his attorney '(if me and my ~ ~ i f e  wanted to come clown 
and make him a title, for us to come to his attorney, N r .  Story, and make 
a deed," and that  011 7 August 1952 he and his wife did execute a deed 
conveying the mortgaged property to the plaintiffs and delivered it to 
Mr. Story. 

Mr.  Storj- testified that both Dr.  Dobias and Mr. White told him about 
the offer of settlement made by the defendants; that  later Dr. Dobias 
called him from Old For t  and "told me that  Charlie White had hcen to 
see hiin and he had decided to accept the offcr and directed me to prepare 
a deed for the property to hinl and his wife"; that X r .  T h i t e  told him 
Dr.  Dobias had told him (Khi t e )  he would take the deed in satisfaction 
of the debt; that  he prepared the deed and defendants signed and ac- 
knowledged it i n  his office ; that  he wrote Dr.  Dobias that  he had the deed 
and for hini to send the notes aild trust deed so that  it could be canceled 
of record a t  the same time the deed was put on record. 

These and other conrersation. pertaining to the settlenlent ahout which 
these n-itnesses testified n-ere in no sense privileged communications. 
The statenlent. made by Dr .  Dobias were made for the rery  purpose of 
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having the information relayed to defendants. Evidence thereof was 
clearly competent. 

I t  is true Dr .  Dobias testified as to advice giren him by Mr. Story and 
his reason for accepting the offer. n u t  this was roluntarily incorporated 
in  the answer of the nitness. And in any event, if i t  technically violated 
the privileged communication rule, i t  was harmless. :His statements and 
conduct respecting the settlement constitute the material part of his 
testimony which defendants sought to elicit. 

When Dr. Dobias notified his attorney that  he had changed his mind, 
the deed had already been executed and delivered to Nr. Story. I t  was 
not until several days thereafter that  defendants were notified that  plain- 
tiffs would not go through with the agreement. So the i ,  all the testimony 
tends to show that  the parties did enter into an  agreement of accord and 
satisfaction. Wha t  was the exact nature of that  agreement a t  the time 
plaintiffs repudiated or attempted to repudiate it ? T a s  the settlement 
complete so as to  discharge the debt, or was i t  still merely an  executory 
contract to convey the property in satisfaction of the r otes? Eventually, 
upon the answers to these questions the rights of the parties must be made 
to depend. 

Should the contract, which is the real subject matter of this contro- 
rersy, be classified as an  executed or as an executory ageement  of accord 
and satisfaction? On this determinatire issue the findings of fact made 
by 1 he court below niap be readily dividccl into two sections. 

I f  the findings numbered 1 to 4 inclusive are alone considered, the 
contract was fully executed and the mortgage debt wa:, paid and satisfied 
i n  full eo insfante the deed was delivered to and acwpted by the agent 
of the plaintiffs. Bnird v. Bal l ,  67 S . C .  230; Grandy v. d b b o f f ,  92 N.C. 
33 ;  Sat te~f ie ld  v. Xindlcy,  144 S . C .  455; Fe~ t i l i z e r  Co. 1%.  Smit7~, 199 
N.C. 722, 155 S.E. 606; Bailey v. Gishop, 152 N.C. 383, 67 S.E. 968; 
Acceptance Corp. 2.. F l d c h e ~ ,  202 Y.C. 170, 162 S:E. 234; Assurance 
Society v. Lazarus, 207 N.C. 63,  175 S.E. 705; Xil lhiser v. X a r r ,  128 
N.C:.318,130N.C.510; R.R .v .R .  R., 147K.C.  363; 2 -1.J. 271,sec. 
349 ; 40 A.J. 748, sec. 52, and 756, sec. 60. 

The  surrender of the notes and the cancellation of the mortgage were 
not necessary to complete the transaction and make t h ~  acceptance of the 
deed payment of the debt. Winborne 1%. Mc-lluhnn, 206 N.C. 30, 173 
S.E. 278; iVillhisei. v. N a r r ,  supTa; South  v.  Sisk,  905 N.C. 655, 172 
S.E. 193. 

On the other hand. if the findings numbered 5 to ! I  inclusire are ac- 
cepted, then i t  was an  executory contract n-hich contemplated the con- 
veyance of real estate and is voidable a t  the option of the party thereto 
sought to be charged. F o r  conrenience of discussion we will treat the 
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findings in  this manner, referring to the first four as findings S o .  1 and 
those numbered 5 to 9 as findings No. 2. 

The Statute of Frauds, G.S. 22-2, has no application to a fully executed 
or consummated contract. C'hoai v. IC'rGht, 13  K.C. 289 ; Keith v. Xen- 
nedy, 194 X.C. 784, 140 S.E. 721 ; Bailey v. Bishop, supra; Hemdon v. 
R. R., supra; 2 Williston on Contracts 1552, see. 528. 

It may be invoked only to prevent the enforcement of executory con- 
tracts. Sprinkle v.  Ponder, 233 K.C. 312, 64 S.E. 2d 171; Bailey v. 
Bishop, supra; Choaf v. Wright, supra; Davis v. Lovick, 226 K.C. 252, 
37 S.E. 2d 680; Keith v. Krnnfdy, supra; 2 Williston on Contracts 1522; 
37 C.J.S. 763, see. 252. 

There can be no breach of an esecuted contract. Therefore, if the 
facts are as found by the court in findings No 1, then its findings No. 2 
to the effect that  plaintiffs, by their refusal to accept the deed delivered 
to the attorney and to  cancel said notes and deed of trust, breached said 
agreement is an  erroneous conclusion rather than a finding of fact. 
These latter findings could not, under those circumstances, be made the 
basis of a recovery of damages for breach of contract as set forth in 
finding No. 9. 

Furthermore, if the debt was fully satisfied, the trustee was divested 
of authority to foreclose the trust deed, and his foreclosure deed conveyed 
nothing. Blake v. Broughtoi~, 107 N.C. 220; Crook v. Warren, 212 E.C. 
93, 192 S.E. 684: Flenzing 7.. Lavd Bank, 215 N.C. 414, 2 S.E. 2d 3 ;  
R~imett 1.. Supply Co., 180 K.C. 117, 104 S.E. 137. 

On the other hand, if the deed was merely deposited with Story for 
delivery to  and acceptance by plaintiff, the contract is still executory in 
nature, and plaintiffs' plea of the Statute of Frauds constitutes a valid 
and con~plete defense against its enforcement. G.S. 22-2; Davis 7'. 

Locick, supm; Keith c. Kennedy, supra; Iiluttz v. Allison, 214 N.C. 379, 
199 S.E. 395; Hall v. -lfisenheinl~r, 137 N.C. 183; 2 Williston on Con- 
tracts 1402; 37 C.J.S. 593. 

Therefore, it  is quite apparent that  there is a clear conflict i n  the two 
groups of findings. One inrokes the application of principles of law 
entirely different in effect from the other. I n  one case the contract is 
fully executed in so f a r  as the Statnto of Frauds is concerned. I n  the 
other case the contract ic still executorp and voidable a t  the option of 
plaintiffs, Hall Y. Xiscnhe im~~ ,  supw; Rrouin v. Hobbs, 154 N.C. 544, 
70 S.E. 906; Lewis v. .lJurrny?/, 177 N.C. 17, 97 S.E. 750. 

Y e  may note in this connection that where the land has becn conwyed 
to the rendee pursuant to an  oral contract, the seller may recover from 
the purchaser the purchase price for the land. Snzith v. Art7~70', 110 
X.C. 400;  Sattcrfield v. Ki,tdley, supra: Bailey a, Bishop, supra; Fayme? 
1 , .  Tl'illnrd, 71 S . C .  2%: 37 C.J.S. 763, cec. 252. 
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There is competent evidence in the recold to support the conrt's findings 
of fact Xo. 1, and there is sound authority to the eflect that  ~vhere  the 
court belon has reached the correct result. the judgment may be affirmed 
eren though the theory on which the rcm~lt  is bott 3med is erroneous. 
Ralzkin T .  Ont i~s,  183 N.Ci. 517, 112 S .E.  32; P e r r y  v. S u r e t y  Co., 190 
N.C. 284. 129 S.E. 721; Bhodes c. 7Tp7~olstery C o m p m y ,  197 N.C. 673, 
150 S.E. 193;  S f e e l  C'o. c. Rose, 197 S.C'. 464, 149 E.E. 555; Cauble c. 
Express  C'o., 182 N.C. 418, 109 S.1:. 267. 

Even so, we may not apply that  principle here f o ~  the simple reason 
the defendants do not plead payment of the mortgage debt by the execu- 
tioil and delivery of a deed for the locus to the agent of plaintiffs. I n -  
stead, they admit the debt, plead an  executory contl-act of accord and 
satisfaction and the breach thereof by the plaintiffs. Dobias c. W h i t e ,  
239 N.C. 409. I t  is not sufficient that  defmdants have a valid affirmative 
defense and can prore it. They nlust first plead it, then proTe it. R i n g  
I . .  C'oley, 229 N.C. 259, 49 S.E. 2d 64s. 

Proof without allegation is just as fatal  as allegation without proof. 
T n g o l d  2%. Assurance Co.,  230 N.C. 142, 52 S.E. 2d 366. Both are 
required. Maddon: I* .  BTOUYL, 232 N.C. 542, 61 S.E. 2d 613; Bank v. 
Catidle, 239 N.C. 270. Should we affirm the judgment entered, the plain- 
tiffs would be compelled to suffer a judgment against them rendered on a 
defense of ~vhich  they had no notice and which in e f fx t  is negatived by 
the allegations contained in the ansner. Such is n3t the n a y  of the 
Court. R i n g  v. Coley, supra. 

An a.signment of error must present a single quest on of law for con- 
sideration by the court. Even so, it  is a t  times entirely proper to group 
more than one exception under one assignn~ent. The a 4 g n m e n t s  of 
error on this appeal constitute such a clear illustration of the rule which 
permits the grouping of several exceptions under one assignment without 
making the ass ignm~nt  broadside in nature. that  we pause to call attention 
the]-eto by way of d ic ta  and for the inforination of thtl profession. 

"Exceptions are grouped and as igned as error as f dlonc : 
"1. . . . 
"2. PLSIPITTIFFS' EXCEPTIUKB 2, 3, 4, 5, $, 8 and 9 (11, pll 21, 22, 29, 30, 

31). The action of the Court i n  permitting t r ~ t i m o ~ i y  regarding the 
privileged conm~ulicntion b e t ~ ~ e e ~ l  plaintiff S. G. D o h i v  and his attorney 
Pau l  J. Story. 

"3. . . . 
"4. PI.~IKTIFB~' ESC~PTIOS No. 10 (R 11 36). The action of the 

Court in finding the fact; set forth in parztgraphs 1, 2, 3, 4, 5 ,  6 and 9 of 
the tT~~dpnient, which findings of fact Jvere ~ n a d e  in the ;~hsence of eridencc 
of the samp, or are based upon incompetent t edmonp .  
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T h i l e  the appellants group sewn esceptions under their assignment 
No. 2, this is entirely proper. Each and every esception is directed to  
the que;tion whether under the circumstances of this case the communica- 
tions between Dr. Dobias and his attorney are privileged and evidence 
thereof is inadmissible over the objection of the plaintiffs. Assignment 
No. 3 is of like import. The six exceptions grouped thereunder are di- 
rected to the admissibility of eridence of the par01 agreement of accord 
and satisfaction notwithstanding the plaintiffs' plea of the Statute of 
Frauds in their reply and their timely objections when the testimony TI-as 
tendered by the defendants. 

On the other hand, while only one exception is listed under assignment 
No. 4, the plaintiffs seek thereby to challenge the sufficiency of the evi- 
dence to support seren separate and distinct findings of fact. The evi- 
dence which tends to support one finding is not relied on to support the 
others. Different evidence relates to different findings. Testimony which 
tends to establish the agreement does not necessarily show that  in accept- 
ing the deed executed by the defendants the attorney was acting as the 
agent of the plaintiffs or that  the plaintiffs have breached the agreement. 
Hence this assignment attempts to raise seren different questions and is 
therefore nothing more than a broadside assignment of error which is 
insufficient to bring into focus the sufficiency of the testimony to support 
any particular finding of fact made by the court below. 

-4s heretofore pointed out, the findings of fact made by the court below 
are too conflicting to support a judgment. We must therefore vacate the 
judgment entered and remand the cause for a rehearing. I t  is $0 ordered. 

Error  and remanded. 

WILLIAM A. H. HOWLAND r. AMBER JUSTIZ STITZER, NOW REMARRIED 
AXD I<XO\VS A$ MRS. SHERXAN ITAWES, JR. ; AND FIRST NATIONAL 
BANK AND TRUST COMPANY IN ASHEVILLE, SORTH CAROLINA, 
A CORI'ORATIOK. 

(Filed 13 October, 1934.) 

1. Pleadings § 31: Divorce § 15 $6 : Husband and Wife § 12d- 
In the husband's action to cancel deed of separation, the wife's motion to 

strike allegations from his reply alleging that the separation agreement 
was merged in a snbse~uent decree of divorce is properly denied. 

2. Appeal and E I T O ~  5 2: Pleadings 2- 

The refusal to grant a motion for judgment on the pleadings is not 
appealable. 
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3. Appeal and  Error 8 1- 
Eren though an appeal he prematurt., the Supreme Court may, in the 

exercise of its discretionary right, express a n  opinion on the merits of a 
question of law argued on the appeal. 

4. Husband and Wife § 12d: Divorce and Sliniony 5 13jh-Separation 
agveenient held not merged in subsequent divorce decree. 

Husband and 77 ife esecuted a separation agreement which prorided for 
certain payments to the wife during h w  lifetime, and stipulated that  its 
provisions should remain in full force and effect notwithstanding any 
subsequent judgment or decree obtained by either party in the state of 
their residence or any other state. Thereafter the n i f e  obtained a decree 
of divorce in the State of S e w  Pork, which decree zontained a provision 
that  the husband should provide for the support and maintenance of the 
wife in accordance with the separation agreement, which agreement "is 
incorporated in this judgment." Held: Under the laws of the State of 
S e w  Yorlr the separation agreement was not merged in the divorce decree, 
but remains a valid and enforceable contract. 

5. Contracts § 8- 
The intention of the parties as  expressed in the written agreement is 

controlling, and when such agreement is explicit, the court must so declare 
irrespective of what either party thought the effect 05  the contract to be. 

APPEAL by  defendant ?rlr~. Sherman Hawes, J r . ,  f r o m  W h i t m i r e ,  
Specin1 .Tudge, July Term, 1054, of BUSCOMBE. 

W h e n  this cause came on for  hear ing  i n  the  court below, N r s .  Hawes  
mored to s t r ike certain portions of the  amended replv of the  plaintiff, 
filed 23 J u n e ,  1954, and  also moved f o r  judgment on the pleadings. Both  
motions were overruled and  she appeals, assigning error .  

Tl'illiaw .J. CocX.e on17 ('. S. -l/olone f o ~  plaintiff; Charles  Ro fhenberg  
of' co~ tnse l  for p l a i n t i f .  

n n c i d  B. . l m s f r o r t g  for dc+cnclnnf, npp~l l c rn f .  

D ~ s s ~ ,  J. Certain p h a v -  of the  lit igation in r3 l red  i n  this appeal  
have been before us on tn-o former  appeals. T h e  first action n a s  insti- 
tuted on 5 December, 1949, and  the  appeal  therein n-as heard a t  t h e  
S p r i n g  Term,  1950. and the opinion of this Court,  dismi.sing the action, 
is reported i n  231 S . C .  528, 5 s  S.E. 2d 104. 

T h e  present action vat instituted on 24 J a n u a r y .  1932, and via; heard 
ar the F a l l  Term,  1952, on a n  appeal  f r o m  the dcmnial of a nlotion to 
s t r ike cer tain allegations i n  the  plaintiff's reply. T h e  opinion disposing 
of t h e t  appeal  is reported in  236 S . C .  230, $ 2  S.E. 20  583. Thc plaintiff 
thereafter  filed a petition to  rehear, which was de lied. H e  then peti- 
tioned the  Supreme Court  of the United States  fo r  a 11 r i f  o f  ccr f iorar i  
to r e ~ i e w  the  opinion of thi. Court .  TI-hich lvas denied. B o w l n n d  ?;. 
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Stitzer, 345 U.S. 935, 73 S. Ct. '796, 97 L. Ed. 1362. N a n y  of the facts 
involved in the present appeal are stated in detail in the former appeals 
and will not be restated except in  so f a r  as may be necessary to an under- 
standing of the questions presented for determination. 

The plaintiff and the defendant, Xrs.  Sherman H a w ,  JT., were for- 
merly husband and mife, haring been married on 6 January,  1941. 
Thereafter, on 18 September, 1946, the plaintiff and his wife, -4mber 
Howland (the present Xrs .  Hawes), entered into a separation agreement, 
the terms of which were to r e m ~ i n  in force during the life of Nrs .  How- 
land, or until her remarriage. The plaintiff found the terms of this 
agreement unduly burdensome to him. Therefore, he proposed a new 
separation agreement by the terms of which, in lieu of the benefits pro- 
vided in the then existing agreement in favor of his estranged mife, he 
agreed to give her for life, irrespective of her future marital status, the 
income from certain stock which is held in trust under a trust indenture 
by the First  Sat ional  Rank and Trust Company in Asheville, North 
Carolina. H i s  estranged wife, the present Mrs. Hawes, consented and 
entered into the new agreement which was executed on 2 dpr i l ,  1947. 
The essential parts of this agreement in respect to the income from the 
stock are set out in the opinion disposing of the former appeal in this 
action. 

JIrs. Howland instituted an  action for divorce in the Supreme Court 
of New York, County of New York, on 13 February, 1947. She was 
given an  interlocutory decree for absolute divorce from William Anthony 
Hoppin Howland, the plaintiff i n  the present action, which divorce 
became absolute on 15 October, 1947. The decree of the S e w  York Court 
contained the following provision: "That the defendant (the plaintiff 
herein) shall provide for the support and maintenance of the plaintiff 
during the entire period of her lifetime in accordance with the terms of 
a n  agreement between the parties dated the 2nd day of April, 1947, which 
said agreement is incorporated in  this judgment." 

The plaintiff in this action remarried immediately after the effective 
date of the above decree. X i s .  Amber IIowland later married Charles 
Stitzer, J r .  This marriage resulted in  a divorce and the former Mrs. 
Amber Howland thereafter married Sherman Hawes, J r .  

The proceeds from the stock referred to in the separation agreement 
dated 2 April, 1947, were paid to the former Mrs. Amber Howland from 
1 May, 1947, until 5 December, 1949, the date on which the first action 
referred to herein was instituted. 

I n  June, 1950, the plaintiff filed a motion in the Supreme Court of 
New York, County of New York, requesting the New York Court to 
modify the decree entered in  the original divorce action to the extent i t  
required the plaintiff to support his former wife, on the ground that she 
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had remarried. The motion n-as granted and the former judgment 
aincndetl as required in such cases upon ihc re1narria;e of the wife. S e w  
Tork  Civil Practice - k t ,  Section 1 1 7 2 ~ .  I2on-e~-er, the New Tork  Court, 
ill strikiiig from its judg~iieiit the provision for support, entered this 
pi.orision in its decree : ". . . and i t  is FURTHER ORDERED, that  the dis- 
pobition of the n ithin motion is without prejudice to  such rights as plain- 
tiff may 1i:rw pur-uant to the terms of said agreement betreen the parties 
dated -1pril 2, 1947." 

>Ire .hall firqt c o l i 4 e r  thc defc~ldniit's lnotion to strike. When this 
cause Tras before us a t  the Fal l  Terin, l!)52, on a s i n d a r  nlotion, Tve held 
that  thc defelldaiit',. motion to  *trike from the plaintiff's reply all the 
allegations n l ~ i c h  attacked the validity of the sepal-ation agreement en- 
tered into on 2 Ilpril,  1047, sliould I i a ~  c been granted, and rercrscd the 
ruling to the contrary. 

The plaintiff t l~ereaftcr  obtained pelmission fro1 1 the court below to 
file an  amended reply. This reply alleges in  sun1 and substance that  the 
agreement entcred into on 2 .\pril, 1947, u7as mcrged in the decree for a 
divorce entered in S e n  Tork  and the caontractual lights thereunder did 
not surr i re  the decree; that i t  n.as not the intention of the plaintiff that  
the separation agreement should suraivc the divorce judgment or remar- 
riage of the defendant Hawes. hut, to the contrary, ~t n7as his intent that  
i t  sholild he merged tlierein a i d  not surr i re  the dex-ee. Therefore, the 
arnenclments to the p r ~ ~ i o n s l y  amended reply do raise the quwtion of 
merger. and the motion to strike was ploperly denied. 

The refusal to grant  the motion lor  judgment on the pleadings is not 
appealable. Erickson v. Sfarlorg, 235 S . C .  643, $1  S.E. 2d 384; Rodgeclers 
I . .  ?'odd, 225 S.C. 6S9, 36 S.E. 3tl 230; 0 , n o f  1%.  Durham, 221 X.C. 457, 
20 S.E. 3d 330; Cody 2) .  1Iore11, 216 K.C. 331, 5 S.E. 2d 165. 

I n  the instant case, h o n e ~ e r ,  the appellee conceded in the oral argu- 
ment before this Court that  if the eeparation agreement, dated 2 April, 
1947. 71 as not merged in  and made inoperatire as a contract by its incor- 
l~oration in the i l i ~  oree decree. entered in Xew York, which became effec- 
 ti^-e on 15 October, 1947, the appellant is entitled to judgment 011 the 
pleadings. I n  fact, ylzintiff's counsel (Mr.  Rothenberg). directed sub- 
stantially all his firguinent before this Court to t h ~  queqtion of merger. 

\S an  Hence, Tve have decided to exercise our discretionaly right to esprec 
opinion on the merits of the plaintiff's purported allegations and conten- 
tions v i t h  respect to that defense. Sirddreth v. Chcrdotte,  223 N.C. 630, 
27 S.E. 2d 650. 

Before reriening the Neu l'o1.k case? on the qneqtion of merpcr, i t  
might be well to point out that  if the parties to the respectire separation 
2igreeinent; referred to herein. intended that  the second agreement should 
k,e merged into a judgment for support in the nature of alimony and no 
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more, as contended by the plaintiff, then the appellant was almost incon- 
ceivably remiss i n  safeguarding her own rights. Cnder the original 
agreement she had the followiag benefits : (1) The plaintiff was obligated 
to pay her $4,200.00 per year in equal monthly installments of $350.00, 
payable in adrance on the first of each and every month;  (2 )  the plain- 
tiff was required to procure a policy of insurance on his life in the sum 
of $25,000, pay the premiums thereon, and to make his wife the irreroca- 
ble beneficiary thereunder; and ( 3 )  she x-as to have the use and benefit 
of an apartment and the effects therein contained, located a t  1060 Pa rk  
Avenue, Xew I'ork. She gave up all these benefits n-hich had been 
secured to her for life, or until her remarriage, in exchange for an  agree- 
ment to the effect that she should r ece i~e  the income from certain stock, 
alnounting to approximately $1,600.00 per year, for life, regardless of 
her marital status; and as further evidence of the intention of the parties 
as to whether such agreement should survive her remarriage, they had the 
following prorisions written therein: "It is . . . agreed between the 
parties that the payments due hereunder . . . shall commence on the 
1st day of hfay 1947, and shall continue during the lifetime of the 
party of the first part irrespective of the marital status of the said party 
of the first Dart. 

"The parties hereto agree that  the prorisions of this instrument shall 
remain in full force and effect notx-ithstandiag any action of any nature 
~rhatsoerer taken by either party in the courts of this State, any other 
State or in any other C o u n t r ~ ;  and the parties further agree that this 
instrument and all the Drorisions thereof shall remain in full force and 
effect notwithstanding any judgment or decree obtained by either party 
in this State, any other State or any other Country. 

"That each party shall, and will, at  any time, or times, make, execute 
and delirer, any and all further assurances, things and documents, as the 
other said party shall reasonably require, for the purpose of giving full 
force and effect to this agreement and to the covenants. conditions and 
prorisions thereof. 

"That all of the covenants, promises, stipulations and provisions herein 
contained shall apply to, bind and be obligatory upon, the heirs, executors, 
administrators and assigns of the parties hereto." 

I n  Xuni-el- 2). Kunker ,  230 -1pp. Dir.  641, 246 N.T.S. 118, while the 
action for divorce was pending the parties entered into a written agree- 
ment in ~ ~ - h i c h  the husband agreed to make certain monthly payments to 
his wife during his lifetime for the support of herself and t ~ v o  children. 
The agreement further prorider1 that in case of the remarriage of the 
wife, or in case of the death of either or both the children, the husband 
might apply to the court for a modification of the monthly payments. 
I t  was further provided that the agreement v a s  made subject to the 
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approval of the court and should be made a part of the final judgment of 
divorce to be entered in the action. An~ong other things, the Court said: 
"There is nothing in the statute giriilg jurisdiction to incorporate into 
the judgment formal private agreements made by the parties as to a 
division of their property and the like. ,lgreement:s or stipulations for 
support and security therefor, including many dctails, are sometime 
included in the judgment if they appear fair, rendering it unnecessary to 
take proof. So, here, it was possible for the parties i o stipulate that cer- 
tain provisions in the agreement relatire to support should be included 
in the judgment for whatever advantage that might bring, and otherwise 
that the agreement should remain in force. . . . I f  a contract is made, 
the courts will not award a different sum. Cain v. {Cain, 158 App. Div. 
780,177 N.Y.S. 178; Levy v. Leu?/, 149 Ayp. Dir. 561, 133 N.Y.S. 1084. 
If there is an existing contract, there is really no necessity for an appli- 
crltion for alimony. There have been cases where such provisions have 
been incorporated in the judgment-for what purpos: is uncertain, unless 
to give an additional remedy by contempt. But the?/ became a part of a 
judgment separate from the contract." (Italics ours.) The Court 
pointed out that the agreement between the parties in the Kunker case 
contained "no reservation that the contract should er dure after it became 
part  of the judgment." 

Likewise in Jaeckel v. Jaec.l;t?l, 179 Misc. 991, 4Cl N.Y.S. 2d 491, the 
agreement with respect to support mas entered into while the action for 
divorce was pending, and it provided that if the wife succeeded in her 
action the amount agreed upon should be incorporatd in the final decree. 
The Court said: "So far  as the defense of merger is concerned, where 
there is an intention to merge the agreement as to alimony in the decree 
and the decree embodies the agreement as to alimony, no right to enforce 
the alimony provisions of the agreement survives the decree. Chester v. 
Chester, 171 Misc. 603, 13 N.Y.S. 2d 502; Zafa v. Zafz,  Spp.  T. First 
Dept., 173 Misc. 229, 17  N.y.S. 2d 533. . . ." The Court further said, 
however, that "In Bell 21. BdZ, lil Misc. 605, 1L N.Y.S. 2d 500, an 
action on the contract fixing the amount of permanent alimony was 
upheld because the contract explicitly provided that 'this agreement shall 
still remain in full force and effect unless mutually modified or cancelled 
by the partie.: hereto, and this agre~ment map be incorporated in any 
decree of divorce or separation made by any court of competent juris- 
diction.' " 

I n  the case of Bchnzelzel v. Schmelztd, 287 N.Y. 21, 3S K.E. 2d 114, 
the parties entered into a separation agreement which provided that the 
terms thereof should be incorporated in any judgment in any action 
between them wherein provision was made for the support of the wife. 
Thus the separation agreement expressiy contemplated a suit for separa- 
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tion in  the future. Later the wife was granted a divorce. The decree 
required the parties to comply with the provisions of the separation agree- 
ment. The financial situation of the defendant husband having improved, 
the plaintiff, two and one-half years after the entry of the original decree, 
made a motion for a n  order to increase the alimony. The motion was 
allowed and the alimony increased. The defendant appealed and the 
Court of Appeals of New York, in reversing the lower court, said:  "In 
the case at  bar the final judgment of separation did not terminate the 
separation agreement, but as in  the case of Goldman v. Goldman, 282 
N.Y. 296, 26 N.E. 2d 265, 269, the judgment entered incorporated the 
terms of the separation agreement, which included fixing the amount of 
alimony for the support of the wife. Such incorporation was made pur- 
suant to an  express provision of the separation agreement. I n  such event, 
as the court pointed out in  the Goldman case, 'the direction of the court 
that  the defendant shall pay to the plaintiff a sum less than he agreed to 
pay does not relieve the defendant of any contractual obligation' and 
'the plaintiff may still resort to the usual remedies for breach of a con- 
tractual obligation if there has been such a breach,' since 'so long as the 
contract remains unimpeached, the court will not compel the husband to 
pay to the wife for her support a sum greater than the wife agreed to 
accept, at  least where such sum is not plainly insufficient.' Goldman v. 
Goldmnn, supra, 282 N.Y. at  page 301, 305, 26 N.E. 2d a t  page 267. 
The decision in the G'oldman case reaffirmed the rule as announced in  the 
cases of Craltisha v. Galusha, 116 N.Y.  635, 22 N.E. 1114, 6 L.R.S. 487, 
15 Am. St. Rep. 453; Id., 138 F.TT. 272, 274, 33 N.E. 1062, that a decree 
or a subsequent order in a ?nafrimonial action does not destroy the agree- 
ment or deprive the partics of th&r rights thereunder." (Italics ours.) 

I11 r:rahanz v. Hunter, 266 -4pp. Div. 576, 42 N.Y.S. 2d 717, the parties 
entered into a separation agreement on 31 December, 1932. Thereafter, 
the husband went to Nevada and obtained a divorce in February, 1933. 
The Xevada decree ratified, confirmed, and approved the separation 
agreement and adopted it in all respects. The former husband met the 
annual payments required under the separation agreement and the 
Sevada decree until hie former v-ife remarried in July, 1941. From that 
time. he refused to make ally further payments. The action Tvas insti- 
tuted to recover the balance alleged to be due for the remainder of the 
year 1941 under the separation egreement and the decree of the Nevada 
divorce. The lower court held that there was a triable issue as to whether 
or not payments by the husband Jyere to be terminated upon the remar- 
riage of the wife. The wife contended that the ternis of the separation 
agreement and of the decree  ere unambiguous and that their meaning 
and construction presented a clnestion of lam for the court and not an 
issue of fact to be deternlined upon a trial. The Court held that the pro- 
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visions of the agreement manifested a n  intention of the parties that  the 
payn~ents to be made each year were not to cease upon the remarriage of 
the wife. The order of the lower court was modified and plaintiff's 
motion for summary judgment allowed. Cf. Sureau v. S u ~ e a v ,  280 App. 
Div. 927, 116 N.P.S. 2d 470; s.c., 305 N.y. 720, 112 N.E. 2d 786. 

I t  is settled law that where the terms of a written instrument or con- 
tract are explicit, the court determine.; their effect by declaring their legal 
meaning. Tl'ilson v. Cot ton  Jlills, 140 S.C. 52, 52 S.E. 250; Strigas v. 
I r~surnnce  Po., 256 N.C. 731, 7 3  S.E. 2d $88, and cited cases. Further-  
more. the construction of a contract docs not depend upon what either 
party thought, but upon the agreement of both. Brunhi ld  v. Freeman,  
$7 K.C. 125 ; Tl'ilson v. Scnrboro, 163 N.C. 380, 79 S.E. 811. "The heart  
of' a contract is the intention of the parties, which is to be ascertained 
from the expressions used, the subject matter, the end in  view. the purpose 
sought, and the situation of the parties a t  the tilre." Electric Co.  v. 
I n s u m n c e  Co., 289 N.C. 513, 50 S.E. 2d 295. 

I n  the instant case, i t  is crystal clear, me think, that  plaintiff and his 
former mife, now Mrs. Hawm, the appellant herein, intended that  the 
provisions contained in  the separation agreement executed by them on 
2d April, 1947, should s u r ~ i v e  any  decree for divorce, alimony. or  re- 
marriage of the appellant. The agreement so provides in unambiguous 
trrms. Therefore, in light of the abore decisions of the New P o r k  courts, 
it is our opinion that  the agreement was not merged with the divorce 
decree in S e w  York, but on the contrary, is a valid and enforceable con- 
tract. Stanley v. Stanley, 226 N.C. 129, 37 S.E. 2d 118. 

The ruling of the court below on the defendant's motion to strike is 
affirmed, and the cause is renianded for further proceedings agreeabIe to 
law. 

Affirmed. 

MRS. ANSIE 1,. ROBERSOS Y. D. C. TVILIAIAJIS, JR.  

(Filed 13 October, 1954.) 
1. Coritracts 5 l-  

Ordinarily, where persons szli jfrris enter into a lawful contract the law 
wiIl not inquire into whether it is good or bad, wise or foolish, but such 
inqnirg mny be permitted when the esecution of the contract is induced 
b~ the fraud of one of the parties thereto. 

3. Fraud S 1- 
Fraud is not defined lest the craft of men should find mays of circum- 

venting or escaping a rule or definition, bnt gener:dly fraud embraces all 
acts, omissions, or concealments involving a breach of legal or equitable 
duty resulting in damage, or the taking of undue or unconscientious advan- 
tage of another. 
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3. Braud § 4- 
It is not required that defendant have actual knowledge of the falsity 

of the representations made by him if he malies such representations with 
reckless indifference as  to their truth or falsity and d t h  intent that the 
other party should rely upon them. 

4. F r a u d  § 12-Evidence of fraud held sufficient to be submitted to  t h e  
jury. 

Plaintiff's evidence was to the effect that  defendant, a stranger, sought 
her out and repeatedly attempted to purchase timber rights on a tract of 
land owned by her, that  plaintiff advised him she could not sell because 
she had not been on the land and had no knowledge of the amount of 
timber thereon, that thereafter defendant came to see plaintiff in company 
with a timber cruiser who stated positively his estimate of the amount of 
timber on the land, that defendant stated he would pay her full market 
ralue for this amount of timber, that  plaintiff, in reliance on such repre- 
sentation, executed timber deed a t  the stipulated price, and that within a 
short time thereafter defendant sold the timber rights for almost double 
the price paid plaintiff and that the amount of timber was more than three 
times the amount estimated by defendant's cruiser and worth from two and 
one-half to three and one-half times the price paid by defendant. Held: 
The evidence h as sufficient to be submitted to the jury on the issue of 
whether defendant procured the execution of the timber deed through 
fraud. 

5. Fraud  § 5- 
The failure of plaintiff to make inquiry which would hare disclosed the 

falsity of defendant's representations will not preclude plaintiff from main- 
taining an action for fraud in those instances in which there is nothing 
which would have put a reasonably prudent man upon inquiry. The law 
does not require a prudent nlnn to  deal with eTeryone as  a rascal. 

PL.USTIFB'S appeal  f rom - I l o r r i s ,  .J., hIarch Term,  1954, ~ IARTIX 
Countv Superior  Court.  * A 

Plaintiff seeks to recoyer damages she alleges she sustained i n  the sale 
t o  the defendant of timber rights which she was induced to make by  
reason of the false and  fraudulent  representations made  to her  by the 
defendant wi th  reference to  the  amouut  and ~ a l u e  of the timber sold. 
She  alleges i n  substance : 

(1) She  was the  owner of a described t ract  of timber lands containing 
about 110 acres and  located about 11; miles f r o m  her  home. She h a d  
n e r e r  seen the  land  and knew notliing of the  anlount or xyalue of the  
timber. 

(2 )  Defendant ,  whom she had not known, sought out the plaintiff and  
attempted to purchase her  timber rights. H e  stated h e  mould pay  her  a 
good price and the ful l  market  d u e .  She  declined to sell, giving as her  
reason t h a t  she did not know either the  amount  or value of her  holdings. 
T h e  defenclant repeated his  y i ~ i t s  and  efforts to make  the  purchase. E a c h  
t ime the  plaintiff refused to sell, repeat ing the original ieason given. 
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( 3 )  On 31 October, 1952, the defendant again appeared at  the home 
of the plaintiff and brought with him a man whom he claimed to be an  
expert timber cruiser ~ i ~ i t h  many years of experience. The cruiser stated 
he had thoroughly cruiaed the timber ant1 that  there was not in excess of 
250,000 feet. Defendant stated that $10,000 \\-as its highest market value. 

(4)  The plaintiff relied upon the staielnents made by the defendant, 
was deceived by them as to the anlount and value of her timber, that  she 
was induced to sell for $10,000 because of statenients made to her by 
defendant and the cruiser, and upon the payment to her of $10,000, 
executed and delivered a deed to the defendant. 

(5 )  At the time of the execution of the deed the tract of land con- 
tained not less than 700,000 feet of timber and was worth not leas than 
$25,000. 

( 6 )  The representations of the defendarlt that  the timber cruised only 
250,000 feet and was worth only $10,000 vcre  false aud fraudulent, mere 
known to be so by the defendant when he made them. They nere  made 
for the purpose of deceiving the plaintiff and did deceive her to her 
damage in the sum of not less than $15,000. 

( 7 )  The defendant, on 19 December, 1952, sold and conveyed to 
Barrow Xanufacturing Co. the timber rights which he had purchased 
from the plaintiff and he received from Barrow Manufacturing Co. the 
surn of $19,000 as the purchase price. 
((8) Since the defendant has conveyed the timber rjghts to an innocent 

purchaser, that  plaintiff's only rrnledy is against the defendant for 
damages. 

The defendant answered, adiriitting the purchase for $10,000, but deny- 
ing that he made any statements about tht. anlount or d u e  of the timber. 

On the trial the plaintiff testified: 
"I an1 a widow and I live in \Tilliamston, 14 miles from the timber 

lands. I had never been on the land, had nerer see11 it, and had never 
had the timber cruised. On his first visit to my house, Mr. Williams, 
whom I had not previously knovn, brought with him X r .  Sparrow, whom 
I had known. I told them I did not want to sell because I did not know 
what 1 had. X r .  Williams camc back h o r t l y  therrlafter and again I 
told him I did not know what to decide about selling because I did not 
know the amount or value of the timber. The first time Mr. Sparrow 
came to my house Mr. Williams was with him. Mr. Sparrow had kept 
inching the price up. and asked me if I would talk with Mr. Williams 
again. I agreed to do so. Mr. Williams kept asking me what I wanted 
for the timber several times, and I told him I did not know what there 
was, and he told me he would pay me for i t  a t  the market price, a good 
market price. Ten thousand dollars was the last figure that I got on the 
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price. They commenced low and kept creeping. I don't know whether 
I saw Mr. Williams again before 31 October, 1952, or not. 

"On 31 October, 1952, Mr.  Williams, Mr. Sparrow and another man 
came to my house. They wanted to kncw if I had decided to sell. I told 
them I couldn't sell until I knew what I had. Mr. Williams had his 
cruiser with him. I do not know his name for they did not introduce 
him. Mr. Sparrow asked him how much did it cruise and he said, 250,000 
feet. H e  told me he was sure, and after thinking for  a few minutes I 
told them that if that  was all there was, then it would be all right, for I 
thought they told me right and I depended on what they said. Mr. 
Williams said he had the money with him and that he had i t  ready and 
wanted me to go down to the ofice and have a deed written up. I t  was 
right a t  dinner time and I told them to wait until I fixed dinner, but 
before I could do so they were calling me to come down. When I got 
there, the deed was written and everything. I signed the deed and Mr. 
Williams paid me $10,000 in  cash in $100 bills. I agreed to the price 
of $10,000 after the cruiser told me there mas 250,000 feet. I did not 
have the timber cruised until Mr. Barrow started cutting. Then Tvas when 
I found out there was more timber than I knew." 

On cross-examination, the plaintiff testified : "I told them I wanted a 
few days to study i t  orer and to see my brother. No  deed had been 
drawn. 3Ty brother adjoins one of my farms but not the one on which 
this timber was located. My brother told me that he did not knon. any- 
thing about i t  and that  he didn't know how much timber mas there." 

Edward Stewart, Jr . ,  testified: "I am a consulting forester; have been 
in  this type work for 17  years. I offer professional forestry service to 
the general public and about 80 per cent or 90 per cent of my work is the 
appraising of timber and estimating it. I received my degree in Forestry 
in  1937, and since that  time I have been with the U. S. Forestry Service, 
the Department of Agriculture, working in  various regions of the Cnited 
States, and in  World War  11, I was with the Military Government For- 
estry in  occupied countries and in complete charge of all forestry indus- 
tries in  the occupied ccuntries. Since the T a r  I have offered my services 
to the public and my clients are mostly lumber companies and p ~ l p  
companies." 

TTpon thib evidence the court found the witness to be an expert in the 
estimation of timber. 

"On Ju ly  7, 1953, I made a cruise of the timber on the Roberson Tract 
of land in  Robersonville, N. C., from a description furnished me, this 
being the same description as the one set out in  the complaint. . . . the 
boundaries were well defined, 011 two sides there were natural  boundaries, 
one a branch and the other a field, and the other boundaries had been 
bushed out. . . . From my c r u i ~ e  I found 657,000 feet of pine, 120,000 
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feet of gum, and 5.000 feet of poplar, and the fa i r  market ~ a l u e  of such 
timber as of October 31, 1932, was $35 per thousand for pine, $25 for 
gum, and $30 for poplar. Tn dollars and cents the fa i r  market value . . . 
or total value of $25.935.00." 

Luther Hardison testified : "I hare  been in the bu3iness of estimating 
timber for 20 or 25 years and I live in  TTilliamston. The nature of lily 
work is estimating and buying timber. . . . I am familiar with the landq 
of Mrs. Roberson and I went on one tract with Mr. Ecward Ste~vart .  . . . 
Each of us made our own individual cruise and when we got back to- 
gether we were about 20 or 25,000 feet apart. H e  told me I x7as a little 
low and I told him he was a little high. We split i t  up  and made one 
report. We had made an  estimate of both the timbor standing and the 
tinlber that  had been cut. The figures were: P ine  651,000 feet, gun1 
120,000 feet, and poplar 5,000 feet. The fair  market aalue of that  timber 
a t  the time was $45 to $50 per thousand, the gum arid poplar being the 
same price as the pine." 

Deed for the timber, dated 31 October, 1952, from the plaintiff to the 
defendant and recorded i n  Book J-5, p. 293, Mar t iz  County Registry, 
and the deed dated 19 December, 1952, from D. C. Williams, Jr . ,  to 
Barrow hIanufacturing Co., recorded in  Book J-5, p 384 of the Martin 
County Registry, were introduced. 

'rhe following stipulation n-as entered into:  "Counsel stipulate and 
agree that  the deed from Mrs. - lnnie L. Roberson to 11. C. Williams, J r . ,  
dated October 31. 1952, and recorded in Book J-5, p. 293, of the Martin 
County Registry, consideration $10,000.00, contains the same dewription 
and is the same land that  appears in deed from D. 13. Williams, J r .  to 
Barrow Manufacturing Company, dated December 19, 1952, and re- 
corded in Book 6 - 5 ,  p. 354, of the J l a r t i n  Connty Rep,istry, consideration 
$1!>,000.00." 

.It the conclusion of plaintiff's testimony, defendant made a motion 
for ,judgment as of nonsuit. The motion mas granted and judgment 
signed, from which the plaintiff appealed. 

HIGGISS, J. The sole question presented here is whether the evidence 
of actionable fraud taken in the light most favorable to the plaintiff TT-as 
sufficient to go to  the jury. (If the evidence x-as in;ufficient, the judg- 
ment of nonsuit should be affirmed.) I f  it was sufficient, the case should 
go back for submission to the jury. 

Ordinarily, when parties are on equal footing, con~petent to contract, 
enter into an agreement on a lawful subject, and do so fair ly and honor- 
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ably, the law does not permit inquiry as to whether the contract x-as good 
or bad, whether it was wise or foolish. However, under certain condi- 
tions, when fraud by one party is an  inducement which influences the 
other party to contract to his prejudice, the law does permit inquiry. 

"Fraud has no all-embracing definition. Because of the multifarious 
means by which human ingenuity is able to devise means to gain adran- 
tages by false suggestions and concealment of the truth,  and in order that  
each case may be datermined on its own facts, i t  has been wisely stated 
'that fraud is better left undefined,' lest, as Lord Hardwicke put it, 'the 
craft of men should find a way of conlrnitting fraud which might escape 
a rule or definition.' Furs t  ?;. X e r r i f f ,  190 N.C. 397 (p. 404), 130 S.E. 
40. However, in general terms fraud may be said to embrace 'all acts, 
omissione, and concealments involving a breach of legal or equitable duty 
and resulting in damage to another, or the taking of undue or uncon- 
scientious advantage of another.' 37 C.J.S., Fraud, Section 1, p. 204." 
Vail c. T'nil, 233 N.C. 109, 113, 63 S.E. 2d 202. 

"It is not always necessary in order to establish actionable fraud that 
a false representation should be knoningly made. I t  is well recognized 
with us that  under certain conditions and circumstances if a party to a 
bargain arers the existence of a material fact recklessly or affirms its 
existence positively when he is consciously ignorant whether it be true 
or false he must be held responsible for a falsehood. Plaintiff must estab- 
lish either positive fraud or that  she was deceived and thrown off her 
guard by false statements designedly made a t  the time and that  such 
statements were reasonably relied upon by her. But ler  v. Fer t i l iwr  
W o r k s ,  s u p m  (193 S .C .  632). False assurances and statements of the 
other party may, of themselveq, be sufficient to carry the issue to the jury 
when there has been nothing to arrest the attention or arouse suspicion 
concerning them. But ler  2%. F P ,  t i l i w r  TT'orks, szipra; XcCall v. T a n n i n g  
( 'o. ,  152 S . C .  648, 68 S.E. 136;  I T ' h i t e h ~ i ~ ~ t  1 % .  Ins .  Co., suprcc (149 S.C.  
273) ; RnnX I - .  I - r l r e r f o n ,  185 S . C .  314, 117 S.E. 299." Ward 1 % .  Herrfh, 
222 N.C. 470, 473, 24 S.E. 2d 5. 

I n  this case the plaintiff, a widow, n-as the owner of a tract of timber 
that she had never seen; it was located 14 miles from her home. The 
defendant sought out the plaintiff for the purpose of buying the timber 
rights. The permissible inference is that  he knew the tinlber and he 
sought out its owner for the purpose of negotiating a deal. First  off, he 
was met ~ v i t h  the statement that  she had neyer seen it, had never been on 
the land, and did not know the amount or value and did not 11-ant to sell 
for  that  reason. At  every meeting, according to  the evidence, she re- 
peated lack of kno~yledge sufficient to enable her to make a contract. 
Finally, the defendant, on 31 October. 1892, again appeared a t  plaintiff's 
home and v i t h  him a N r .  S p ~ r r o ~ v .  \rho had been somen-hat active in  
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attempting to close the deal. Also with them was another man vhom 
they did not introduce other than as a timber cruisei.. H e  was called on 
by Mr. Sparrow in  the preience of the defendant, anc answered by saying 
that  the timber cruised 250,000 feet, and on being questioned by the 
plaintiff as to ~ ~ h e t h e r  he was sure, replied that  hr> was. Under these 
circumstances the jury may infer that  the defendan; took with him this 
cruiser for  the purpose of meeting plaintiff's objevtion to the sale on 
account of hcr lack of knowledge. I t  is a permi~sible inference that  
defendant expected to orerconle plaintiff's objection to a sale, for  he had 
with him $10,000 in  one-hundred-dollar bills. The defendant had as- 
sured plaintiff he ~ o u l d  pay a good price, the full value of her timber, 
and that  $10,000 was full value. Plaintiff replied that  if 250,000 feet 
was all there was, she would sell for $10,000. The deal was closed some- 
what hurriedly, according to the evidence. The  deed was prepared before 
plaintiff could serve her dinner. She IT-as paid $10,000 in one-hundred- 
dollar bills. She esecuted the deed by which title passed to the defendant. 

A cruise of the timber showed 776,000 feet, more than three times the 
amount, and according to the evidence vo r th  from $25,935 to $38,000, 
or two and one-half to three and one-half times wha,  she was told it TTas 
worth. The  defendant sold his purchaw in 49 days for  $19,000, or 90 
per cent profit. Did he pay her full value? H a d  h ~ s  cruiser cruised, or 
did he fix up  a story to satisfy the widow's lack of klionledge and get her 
property for less than half its value? 

I f  the eridence iq to be believed, the statements a; to  the amount and 
value were false. They ne re  made under circumstances which ~ o u l d  
permit the jury to infer the purpose .\r as to deceive. They were relied on 
by the plaintiff. She was induced to part  TI-ith her property for less than 
half its ralue. These are some of the inferences which a jury might draw 
from the evidence. 

I t  would have been wiser. of course, for the plauntiff to have had a 
cruise made before, rather than after the> sale. Bu t  the eridence discloses 
that  she had inquired of her brother, r h o  had advise3 her that  he did not 
know anything abont the timber. I t  x i s  14  miles away. She knew 
nothing about it. She relied 011 what the defendan1 and his companion 
told her. 

I11 Gmll v. .Tenki,~s, 151 S .C .  SO, 65 S.E.  644, this Court said:  "The 
law does not require a prudent man to deal with e'i'eiyone as a rascal and 
demand corenants to guard against the falqehood of eTery representation 
which m a -  be made as to facts which constitute material inducements to 
a contract; that  there mu-t be a reliance 011 the intcgritg of rnan or else 
trade and commerce could not prosper." 

I n  Xnchine Co. Z-. IIuJlotX, 161 S.C.  1, 76 S.E. G3-2, this Court said: 
"We are not inclined to encourage falsehood and disl~onestg by protecting 
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one who is gui l ty  of such f r a u d  on the ground t h a t  his victim had  f a i t h  in 
his v o r d  and  f o r  tha t  reason did not pursue inquiries t h a t  would have 
disclosed the  falsehood." 

V h e t h e r  f r a u d  n-as committed i n  this case is not f o r  us  to  decide. W e  
do decide, howerer, tha t  there is sufficient erideace to require i ts  submis- 
sion to the jury. 

Reversed. 

GEORGE W. SANDLIN AND WIFE, LULA D. SAXDLIS, v. MADELISE 
JIASHBURN TAYLOR WEAVER, ISDIVIDUILLY. ASD AS TRKSTEE FOR 

X 4 J I I E  SASDLlN bIbSHRURN, AKD JIAMIE SANDLIN JJIASHBURN. 

(Filed 13 October, 1934.) 
1. Deeds !j + 

The date recited in a deed or other writing is a t  least prima facie evi- 
dence that  the instrunlent was executed and delivered on such date. 

2. Deeds 9 11- 
Where plaintiffs' rights are  dependent up011 whether the deed and a con- 

tract executed by grantees should be construed together as  parts of one 
transaction. and there is conflicting evidence as to whether the instruments 
were executed a t  the same time, the plaintiffs' contention will be taken as  
true for the purpose of determining defendants' nlotion to nonsuit. 

3. Vendor and Purchaser 9 5a-Contract executed by grantees contempo- 
raneously with delivery of deed held to constitute option. 

Where a coiltract executed by grantees contemporaneously with the 
execution and cl~livery of the deed gives the grantors the right to repur- 
chase upon the payment of a stipulated sun1 if grantees should elect to sell 
a t  any time in their lifetimes, with further provision that  upon the death 
of the survivor grantee, the land should become the property of grantors 
npon the payment of a stipulated sum to the other heir of grantees i s  he ld  
to constitute an option, giving grantors the unilateral right to purchase 
during the lifetimes of grantees if they or the survivor should elect to sell, 
and the absolute right to purchme upon the cleat11 of the snrvivor grantee. 

4. Same- 
A contract by which a n  owner of real property agrees with another 

person that the latter should have the pririlege of buying the property a t  
a specified price within a specified time, or within a reasonable time in 
the future, and which imposes no obligation to purchase npon the person 
to whom it is given, is an option, which confers a mere right to acquire the 
property by exercisiug the option, bnt conveys neither ownership nor any 
interest in the property itself. 

5. Snme- 
The fact that a contract describes the rights created thereunder as  a n  

option is not conclusire, but is a circumstnnce bearing upon the intent of 
the parties. 
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6. Same- 
Where a n  option does not specify the time within ~ r l ~ i c l ~  the right to buy 

may be escrcised, such right must he exercised Within a reasonable time. 
C 
4 .  Same- 

Plaintiff grantors were giren the absolute right to esercise their option 
to repurchase the land upon the death of the survivor grantee. Held:  An 
attempt by plaintiffs to exercise the option more thau 11 years after their 
rights became nbsolutc is too late. 

8. Wills 3 4 4 -  

The beneficiary and executor of a will by accepting real and personal 
property devised and bequeathed to him by the will is estopped from assert- 
ing any interest in lands ~vhich the testatrix derises to a third person. 

9. Limitation of Actions 3 9- 

I S  a trustee clerises the trust property in fee simple, free from and con- 
tradictory to the terms of the trust, such devise is a repudiation or dis- 
a ~ o w a l  of the trust. and staris the running of the Statute of Limitations 
aminst  the ccstlti who has actual knowledge theleof and constructive 
notice thereof by the probate of tht. will. 

APPEAL bp plaintiff's f r o m  D/rn R. -lloore, J., F e b r u a r y  Term,  1954, 
of ~ICDOTT-ELI,. 

Action f o r  sperific performance of contract t o  conr-ey realtj-. 
George TT. Santllin, plaintiff,  and  Mamie  Sandl in  Mashburn,  defend- 

ant ,  a r e  the children of 5. ('. Sandl in  and  wife, 3usie Sandlin. now 
deceased. 

George TT. Sandl in  o i ~ n e d  a corner lot i n  the  Toivr of Old For t ,  f ront-  
i n g  fifty fect on the nor th  side of N a i n  Street  and extending a t  t h a t  
width one hundred feet along the m s t  side of Chnrch  Street.  Hi$ parents  
onned  a lot of like dimencions i m m e d i a t ~ l y  to  the n-wt of the George W. 
Sandl in  lot. Together, the  property fronted 100  fecmt on Y a i n  and 100 
fec.t on  Church  Street.  

By deed dated 28 N a y ,  1923, CT. TT. Sandlin and  ~ ~ i f e .  Lula  Sandlin, 
conwyed their  said corner lot (50' s 100') to  J. C. Sandl in  and Susie  
Sandlin.  This  deed, containing the  usual provisions of a fee simple 
w a r r a n t y  deed, n7aq aclinoivletlged 1 6  June ,  1923, filed f o r  registration 
2 ,July. 1923, and  duly recorded. 
-1 contract.  esecutcd by  J .  C. S a n d l i l ~  :ind Suaie Sandlin,  i ras  acknoml- 

edged 5 Ikcemher ,  1923, filrd f o r  regisfration 26 r e c m ~ b e r ,  1923, and 
du ly  recorded. T h e  contract i.; set out i n  ful l  below. 

"STATE OF Nonrrr-r CAROL IT.^ 
JICD~WELL C o r s r v .  

"For  t h e  sum of One Dollar  to the111 i n  hand  paid I he receipt of nl i ich 
i q  herchy a c k n o n l c d g d  J. C. Sandl in  and his  v i f e ,  Su*ie Sandlin,  and 
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their heirs being mutually bound, and enter into the follo~ving contract, 
with G. TV. Sandlin, and his wife, Lula Sandlin, and their heirs as fol- 
lows: That  the said J. C. Sandlin and his wife, Susie Sandlin, agree to  
the following conditions and corenant that the two lots on Main Street 
011 which is built a brick dwelling, bounded as follows, on South by Main 
Street and Eas t  by Church St., on North by Betty IIainilton property 
and on West by Dr. Johnson property, the aforesaid two lots being one 
hundred feet square, shall be held a t  the option of G. TV. Sandlin and 
Lula Sandlin and their heirs, if ever sold, and the sum to be paid for 
aforesaid property by G. T. Sandlin, Lula Sandlin and their heirs shall 
not exceed five thousand dollars, if sold i11 lifetime of either J. C. Sandlin 
or Susie Sandlin, and after the death of aforesaid J. C. Sandlin and 
Susie Sandlin, the aforesaid House and t ~ o  lots shall become the property 
of G. W. Sandlin and Lula Sandlin and their heirs upon payment of a 
sun1 not to exceed twenty-five hundred dollars to Mayme Mashburn or her 
legal heirs, and the said Maynle Nashburn, her heirs shall be bound by 
this agreement, without recourse. 

"This contract is made and entered upon in good fai th for the reason 
that the said G. nT. Sandlin and his vife,  Lnla Sandlin, for love and 
other raluable considerations sold to J. C. Sandlin and Susie Sandlin 
their one-half interest i n  the aforesaid property, as conreyed in deed 
dated May twenty-eighth, nineteen hundred and twenty-three, to the use 
of the aforesaid J. C. and Susie Sandlin for their use during their life- 
time and it is understood that the aforesaid property shall revert back to 
the aforesaid G. W. Sandlin, Lula Sandlin and their heirs by paying in 
cash as aforesaid in this contract. 

'(This agreement and contract made and entered into May 28th, 1923." 
J. C. Sandlin died 10 June,  1930. Susie Sandlin died 30 July,  1942, 

testate. Her  Last Will and Testament bears date of S April, 1941, and 
n-as duly probated 3 October, 1942. I n  I t em IT; she devised five parcels 
of land to George W. Sandlin, plaintiff, and "a one-half undivided inter- 
est in and to all of the remainder and rmidue of my property, real, per- 
sonal and mixed of whatsoerer character. nature or kind, and wheresoerer 
the same may be located a t  my  death;  subject. h o n e ~ e r ,  to the provisions 
of I tem 10 of this will, as hereinafter sct out." I n  I tem T; she devised 
to 3ladeline Mashburn Taylor, as trustee for her mother, Mamie Sandlin 
Mashburn, certain described real property, including "(b) That  certain 
lot on the corner of Slain Street and Church Street in the Town of Old 
Fort, S o r t h  Carolina, on which is located my brick residence," and "a 
one-half undivided interest in all of the remainder and residue of my  
property, real, personal and mixed, of ~ h a t s o e r e r  character, nature or 
kind and wheresoever the same may be located at my death." George K. 
Sandlin, plaintiff, n-as named Executor of the T i l l .  
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I t  was stipulated that  the p ~ o p e r t y  on which n a s  located the brick 
rrsideace. described in I tem S (b )  as cet out nho1-e, Tvaq the property 
(100' x 100') locnted at the nort l~nebt colner of Maill a i d  Churcll 
Streets. 

Plaintiff.: al lcg~tl  that  dct 'n~dant. nere  renting ths >aid property for n 
iwltal in e x e s <  of $50.00 per inontll. 

I t  m s  s t i p ~ ~ l a t e d  that on 1 6  October, 1853, plaintiff< tendered to cle- 
frwdants the sum of $2.500.00 and demanded that  t1eferlclant.i execute and 
deliver to them a fee simple deetl for said property and tliat defendants 
rc.jectet1 the tender and refused to comply n-ith such demand. 

- 1 f t t ~  offering deeds a d  tli? contract of 28 X i y ,  1923, the record 
dion - : "Counsel for plaintiff- t l~en  offered in e\ idence, for the limited 
purpo-c' of showing title to the land. in controrer.- in the clefenclant>, 
subject to the Contract recorded in  Deed Book 65 .  ilt page 337, the Last 
Will ant1 'I'estanient of Snsie Sandlin. dated A\-\pril St11 1941, duly pro- 
bated on 0 c t o l ) ~ r  3. 1942, . . ." The rderence i: to the contract of 
2S May, 1983. 

Plaintiffs allege that  they are ready. able and nilling to pay the 
$2,500.00. The prayer for relief is tliat plaintiffs hc, declared the owners 
of the l ~ r o l m t y ,  frer. and clear of any chi111 or deii~antl of the tlefendaats, 
except tllc claim of $2,300.00, t l ~ t  a n r i t  of p o s ~ e s i o n  i w w ,  and that 
defcnclnnts be required to account to the plaintiffs for all rentals collected 
from said property fro111 and after 1 G  Octobrr, 1933, t o ~ ~ t l ~ c r  n i t h  inter- 
c.t on the same. 

The e~ idence  consisted wholly of tllc docm~~cwt. and the ,itipnlations. 
r >  I here was no testimony. 

'I'lic court below .:igilcd judgrl~ent of i nvo l~ in ta r -  1 onsliit a t  thr close of 
I)laintiff,' evidence. I'laintiffs excepted anti appealed. 
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I n  the transaction of 28 May, 1923, it was the intent of the parties for 
plaintiffs to hare  the option to purchase the property a t  $5,000.00 from 
J. C. Sandlin and Susie Sandlin if they desired to sell in their lifetime 
or in the lifetime of the survi\-or. I t  is noteworthy that  the right to  
purchase during this period was not absolute but exercisable only if J. C. 
SandIin and Susie Sandlin, or the s u r ~ i v o r ,  desired to sell. According 
to the contract, their right to purchase became absolute upon the death 
of 5. C. Sandlin and Susie Sandlin. 

I t  is stated in 55 Am. Jur.. Tendor and Purchaser. sec. 27:  "An 
option to purchase real property may be defined as a contract by  which 
an  owner of real property agree3 with another person that  the latter shall 
hare  the privilege of buying the property a t  a specified price within a 
specified time, or within a reasonable tiine in the future, and which im- 
poses no obligation to purchase upon t h ~  person to ~ v h o n ~  it is given. 
Until the holder or owner of an  option for the purchase of property exer- 
cises it, he has nothing but a mere right to acquire an intprest, and has 
neither the ownership of nor any interest in the property itself." 

Rights of plaintiffs under the contract constitute option rightc. The 
contract is unilateral. Plaintiffs are not legally bound to purcha-e the 
property from anybody at any price at any time. The contract itself 
describes plaintiffs' rights as an option. TVhile this is not conclu.iw, i t  
is a circumstance bearing upon thc intent of the partic.. Lcwis  c. S u n n ,  

Treated as an  option, plaintiffs' rights as against defendants accrued 
upon the death of Susie Sandlin. Xo  election to exercise their option 
\\as made until their tender of $2,500.00 on 16 October, 1953, more than 
e l e ~ e n  years after their rights accrued. ('No time being specified within 
~ r h i c h  the right to buy may be exercised, that  i t  must be exercised v i th in  
a reasonable time is not subject to controrersy." R i f f c ~  21.  C h a w l l e ~ ,  214 
x.C. 703, 200 S.E. 398. Considered in the light most fayorable to plain- 
tiffs, they had to exercise their option rights v i th in  a reasonable time. 
TTe agree v i t h  the court below. Plaintiffs waited too long. So th ing  v a s  
done n-ithin a reasonable time from the death of J. C. Sandlin and Susie 
Sandlin to exercise their option right;. R i f f e r  r .  C h n n d e ~ ,  suj~rci : Fran-  
cis c. Love, 56 S . C .  321. 

TTe h a w  considered the case upon the assumption that  the plaintiffs' 
option to purchase was rsl id.  Attention i j  directed to the fact that  tlie 
plaintiffs' option rights run  in favor of plaintiffs. and t h e i r  heirs,  and 
purport to be binding upon J. C. Sancllin and Susie Sandlin, and  their  
heirs. We need not now decide n-hether the contract itself TT-as 1-oid as 
being a n  unreasonable rectraint upon alienation. A h n o . ,  "Option to 
purchase as violation of rule against perpetuities or rule forbidding re- 
straints on alienation." 1 6 2  -1.L.R. 5S1 e t  seq. 
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Apparently, 011 2S Nay,  1923, the parties had i t  in mind that  J. C. 
Snndlin and Susie Sandlin woulcl die intestate; and that  in such case 
George TV. Sailcllin would inherit an  undivided one-half interest in the 
pi-operty and n.ould acquire the right to purchase at $2,500.00 the undi- 
rided one-half interest inherited by Xamie  Mashburn. The fact that  
$3,500.00 (rather than $5.000.00) v s s  to be paid t )  Mamie Masliburn, 
or her legal heirs, suggest< that  i t  was contemplated that  she, upon the 
dcath of her parent,., \\ o d d  ou-n an  undivided one-half interest. I f  this 
wn.; the original intent, subsequent events indicate a radical departure 
therefroin. Presumably, J. C. Salidliri died intestate. Susie Sandlin 
died testate, devising this propertv in foe simple to or for the benefit of 
Nainie 3Iashburn. Other property TTas devised to George TI'. Sandlin. 
H e  I\ as nanled as exrcntor. 1)efendaiits went into possession of this 
p o p e r t y  and have continued in possession thereof. I f  George W. Sandlin 
q~~al i f ied  as execntor and accepted real and persond property of Susie 
Snndlin d e ~  ised and bequeathed to him by her will, i t  would seem that  he 
is estopped to assert any interest in property deviwd by Susie Sandlin 
ill fee simple to Nanlie Mashburn. A3 ctated by I lorny ,  b., in 'l'rrrsf Co. 
c. B u r ~ l t s ,  230 K.C. 592, 55 S.E. 2d 183:  

"The doctrine of election is based upon the principle that  a devisee 
or donee cannot take benefits under a will and reject its adverse prori- 
sionq. Lnmb 2'. Loruh, 226 S .C .  662, 40 S.E. 2d 29. The beneficiary 
under a will is not required to rlect unless two btmefits are presented 
which are inconsistent with each other. ,!nd when the beneficiary chooses 
to accept onc of them such choice is tantamomit to a rejection of tlie other. 
H e  will not be permitted to take midcr the will and against it. And 
where the derisor pllrports to dcvi*e property which belongs to the bene- 
fieiary, giving i t  to another, and also devises property of his own to the 
beneficiary, such beneficiary  nus st makc> a choice between retaining his 
on-11 property, which has been giren to another, or take the property IT-hicli 
has been given him under the terms of the will. B) electing to take tlie 
gift from devisor's estate, he i.: eqtopped from claimi ~g his o n n  property. 
l?ltnore v. Hyrd,  IS0 N.C. 120, 104 S.R. 162; 5 7  -1111. Ju r .  1060; 69 
C.J. 1089." 

Plaintifis contend that  the contract of 28 May, 1!)23, created a t rus t ;  
that  J. C. Sandlin and Susie Sandlin, dnring their lifetime, and defenil- 
nlitq, after the death of the parent<. were trustees for plaintiffs; and that  
there was no repudiation or diwrowal of the trust until 16  October, 1953, 
~ r h e n  they rejected plaintiffq' tender of $2,500.00 and refused to convey 
the property to plaintiff.. TTliile we cannot accept the interpretation that  
t l ~ e  contract crcated a trn-t, if this xrrc, t rue plaintiffs' action would be 
barred by tlie pleaded statute- of liniitation. Fo r  if Susie Sandlin were 
:I trustee, .lie repndiatrtl and tliw\-onetl such trust unequirocally n h e n  
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she devised the property in  fee simple to or for the benefit of Mamie 
Mashburn; and i t  must be presumecl, nothing else appearing, that defend- 
ants, who d e r i ~ e  their title through the T i l l ,  took possesqion and have 
continued possession according to their rights as defined in  the Will, 
that  is, as owners i11 fee simple. When a trustee by devise disposes of 
trust property in  fee simple, free from and in  contradiction of the terms 
of the trust, this is a repudiation or disavowal of the trust. Pozcnall c. 
Connel l ,  155 Kan. 128, 122  P. 2il 730; B e n d  v. X a r s h ,  145 S e b .  780, IS  
S.W. 2d 106;  Lassi ter  v. Bouchr ,  Tex. Civ. App., 5 S.T .  2d 831. The 
probate of the R i l l  gave cons t ruc t i~e  notice of its pro~is ioas .  B e n d  c. 
M a d ,  szipra. I n  appellants' brief, i t  is stated: "There is nothing in 
the record to show that  the estate was finally settled and 11-hen the esecu- 
tor, the plaintiff, George W. Sandlin, filed his F inal  Report." dppa r -  
ently. there is no question but that  plaintiffs had actual a% well as con- 
structive notice of the provisions of the Will of Susie Sandlin. Indeed, 
the only inference to be drawn is that George W. Sandlin, the executor, 
offered it for probate. The result is that  plaintiffs' action, if treated as 
a n  action for breach of trust, is barred by the statutes of limitation. 
T e n c h e y  1;. Gurley, 214 N.C. 288, 190 S.E. 83;  Jarre t t  1.. Green,  230 
N.C. 104, 52 S.E. 2d 223; G.S. 1-52 ; G.S. 1-56. 

For  the reasons stated, the judgment of the lower court is 
Affirmed. 

.iSSIE CLARK v. JOHNSTE RCTTS .\xu JIARP TRAFTOS BUTTS. 

(Filed 13 October, 1934.) 
1. Wills 9 P- 

9 written contract to devise a life estate in described lancls in considera- 
tion of personal services to be rendered is specifically enforceable in a 
court of equity by the declaration of a trust in f a u x  of the party perform- 
ing the personal services iu accordance with the agreement and in reliance 
thereon. 

2. Same-Evidence held sufTiricnt to be submitted to the jury in action to 
enforce contract to devise. 

Evidence establishing that the owner of realty executed a written con- 
tract to devise plaintiff a life estate therein if plaintiff would stay with 
and look after him in his last days should he become disabled, together 
with evidence that plaintiff registered the agreement and, in reliance on 
the contract, performed the personal services contemplated for a period of 
two years, that plaintiff having nursed him to a state of health where he 
could get around by himself, the owner left plaintiff in his home and went 
to visit relatives in another state, and that the owner thereafter deeded 
the pro pert^ to such relatives and later died. without having been again 
disabled, is held sufficient to overrule the grantees' motion to nonsuit in 
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plaintiff's action to recol-er possession of the land under her claim of a 
life estate. 

3. Contracts 5 l- 
Persons s l ~ i  juris hare a right to make ally contr:ct not contrary to law 

or public policy. 

4. Frauds,  Statute of, 5 9- 
A written contract to devise realty in consideration of personal services 

to be rendered, which agreement is signed by the person to be charged, 
does not come within the ban of the statute of frauds. G.S. 22-2. 

3. Registration 5 3- 
A contract to devise realty in consideration of swvices to be rendered, 

which contract is proren, probated, and registered in conformity with 
btntute. G.S. 47-12. 47-17, 47-18, and 47-37, takes precedence over a subse- 
quentlr e\-ecuted deed to third persons. 

G. Limitation of Actions § 6d- 
A cause of action for breach of written contract to conrey certain lands 

to plaintiff for life, if she should survive the obligor, arises upon the prior 
death of the obligor without devising the property In accordance n-ith the 
agreement, and not up011 the obligor's execution of deed to third persons 
snhsec~nent to the execution aild registration of the contract to del-ise. 

,\PI>L.IL by defelidants f r o m  ( ' ( i , ? ,  ,T., a t  X a r c h  Term, 1954, of 
C'ANDET. 

C i d  action begun 27 J a n u a r y ,  1949, t o  recorer  possession of a cer tain 
lot of lantl i n  Camden ('ounty, Sort11 Carolina, i n  ~ r h i c h  plaintiff claims 
a life r.\t:rte. 

Plaint i f f  alleges i n  her  coml~la in t  a i d  upon the  t r i a l  i n  Superior  Cour t  
offeretl r r idcnce tending to ellon- : 

1. T h a t  on 2 1  -1pril. 1942, plaintiff and one J. P. A\hew (also referred 
to  herein a. ,Tons.: P. A4ip~1.) entered into a contract i n  n ords and  figures, 
as  follon i : 

('SORTIT PIKOLIAA 
C.~XDES COEATY 

"Tt i i  agrred this day b -  J. 1'. .\-ken and -Innie Cla rk  t h a t  if the said 
. h i l i e  Cla rk  n ill s t ay  with 1nr and lool, a f te r  me  ii m y  last  days should 
I becoinc di-abled, I agree to leave to h t r ,  ;honld she be the  1onge.t l iver  
d n r i ~ ~ g  her  na tura l  life, the hou-e and lot i n  n h i t h  I l i ~ e ,  and a t  her  
death to go to 111:- lirirq a -  p r o ~ i t l e d  hert-after. 

"TYitne-i m y  11~ind this t n  enty-firit  d . ~ y  of Apri l ,  1942. 
J .  P. X ASKETT (SEAL) 

111s lnai k 

h s ~ c  X CLARK ( S E I L )  
he1 n111k 
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2. That  the execution of this instrunlent n-as proven before Clerk of 
Superior Court of Camden County, S. C., on 15 June,  1842, by the oath 
a i d  esamination of S. B. Seymour, the subwribing \fitness thereto, and 
the Clerk ordered that the same, with the certificate, be registered, and i t  
was duly recorded in the office of the Register of Deeds of Camden County 
in Deed Book 25 at page 33 on 1 6  June,  19-12. 

3. That  a t  the time of the execution of the contract above clevribecl 
J. P. - \ ske~r  was di-abled by illnesq, confilled to hi. bed, and in a very 
weakened condition; that  plaintiff, in reliance upon the contract, r e n t  
to his home, where sllc rendered semices for a period of two years; that 
the serriccs consktecl of house work, cooking, n-ashing, taking care of the 
premises, and rendering personal serrices to him ~vhile he was in sickneis 
and incapable of caring for himself. 

4. That  after two years the said J. 1'. Askew, having been nursed by 
the plaintiff into a state of health so that he could get around by himself. 
left his home and n-eat into T'irginia to  isi it with relatires, leaving the 
plaintiff in the house where he had l i red;  and she continued to l i re  there 
until the house was burned. 

5. That  on 14  May, 1949, J. P. ,\sk~n-, by deed, purported to convey 
to Johnnie Butts and wife, Mary Trafton Butt., the defendants herein, 
the property mentioned in said contract, nhich deed was probated 19 
May. 19-15, and recorded in Deed Book 26 a t  page 429 of Caniden County 
Public Registry. ( I t  being stipulated between counsel for plaintiff and 
defendant that  the tract of land described in the deed just referred to is 
the came property upon which Jonas - 4 s k e ~  was living on the 21st day 
of April, 1942, which is referred to in the contract between Clark a i ~ d  
Askew.) 

6. That  J o h m i e  Butts and wife. Marv Trafton Butts, a t  the time of 
the purported conreyance by Jonas P. Askew to them, had full knowl- 
edge and formal notice of the agreement by the said Jonas Askew to 
leaye the aforementioned property to Annie Clark. 

7. That  Jonas P. Askew died 7 January,  1949, without having derised 
the said property to Annie Clark for life. 

E. That  a t  all times after the said Jona3 P. Askew left his home as 
afoieeaid, plaintiff was ready, able and willing to perform ant. service 
that he might require; that he was never disabled again, but mas in good 
health until he died; and that  plaintiff has conlplied with all conditions 
precedent in the contract. 

Thereupon plaintiff prays judgment that  she be declared the owner of 
a life estate i n  the said property of Jonas P. -isken-, and be put i n  posses- 
sion, for costs, and for such other and further relief as to the court may 
seem just, right and proper. 
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Defendants, answering, admit the record of the alleged contract be- 
tween plaintiff and Jonas F. Askew, that  Jonas P. Askew left his home 
in Camden County and viqited relatires in Virginia;  and that  on 14  Nay,  
1945, Jonas P. Askew executed to them a deed conwying the property on 
which they now reside; and that  Jonas P. Askew died 7 January,  1949, 
without having derised said property ro  plaintiff for life. 

And for a further defense defendants a r e r :  (1) '(That if there waq a 
contract entered into between the said <Jonas P. Bskem and Annie Clark 
affecting any of the property belonging to the said Jonas P. Sskew, 
deceased, said contract mas breached by the said Annie Clark or by the 
said Jonas P. Askew, either or both; and tha t  if, by reason of the breach 
of contract by ,lnnie Clark and-or J o n ~ s  P. Askew, the said Annie Clark 
is entitled to any relief or danlages for such breach, then such damage 
growing out of the breach of the agreement between the said Annie Clark 
and Jonas P. Askew is entitled to be paid from the estate of Jonas P. 
,2skew" ; and 

( 2 )  "that thcre has never esisted hetveen plainiiff and defendants a 
contractual relationship entitling the plaintiff to any recovery of the 
defendants, nor has she alleged in the complaint any relationship of any 
kind entitling her to any claim upon the defendant, growing out of any 
contract, tort or otherwise." 

Thereupon defendants pray that  1)laintiff takc nothing by her action, 
etc. 

Upon the tr ial  plaintiff, as hereinabove stated, offlxred eridence tending 
to  support the allegations of her complaint. 

Motion of defendants, entered a t  concluqion of plaintiff's evidence, for 
judgment as of nonsuit Ivas denied. Defendants ~ w x p t e d .  Exception 
No. 1. 

Thereupon dcfrndant John Butts pave testimony tending in the main 
to  controvert eridence offered by plaintiff in respect to the care and atten- 
tion she gave to Jonas P. -Isken.. .\nd he testified : ('I knew about the 
contract that  ,\nnie Clark had n-ith Jonas ,lskew before I bought the 
land. I had heard of it. I t  TI as mentioned in nlr deed. Annie Clark 
was l i ~  inp in  the house  hen I bought it. I knew that  Annie Clark had 
l i d  n it11 Jonas and hail looked after him for a sholt while. I linen- that  
z\nnic Clark was l i ~ i n g  in the h o u v  w h ~ n  I bought ii and she stayed there 
~ i n t i l  the h o u ~ e  burned do~~11. I didn't t ry  to get her out . . . A f t w  he 
(Askev)  came back from Virginia I dirln't ask her to go up there and 
look after him because it waqn't my  affair . . . I didn't get Annie Clark 
to come do1111 tlwrc bwause Jonas Aqkew a l m y  said he didn't want her. 
I neTw Ict A!nnip Clark know he needed her becaube I didn't hare  any- 
thing to do n-ith it. That  n-a. his hucinr>ss." 
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Defendants' motion for judgnlent as of nonsuit renewed at  the conclu- 
sion of all the evidence was denied. Defendants excepted. Exception 
No. 2. 

The case was submitted to the jury upon these issues which JTere an- 
swered by the jury as indicated : 

"1. Did the plaintiff, Annie Clark, enter into a w-itten contract ~v i th  
J. P. Askew, as alleged in  the complaint? Answer: Yes. 

"2. Did the plaintiff, Annie Clark, perform all her obligations under 
the terms of said contract, as alleged in  the complaint? Answer: Yes. 

('3. Did the said J. P. Askew breach the terms of said contract by con- 
veying the land described in  the complaint to the defendants, Johnnie 
Butts and N a r y  Trafton Butts, and by failing to convey or devise a life 
estate in the land to plaintiff, as alleged in  the complaint ? Answer : Yes. 

"4. Did the defendants, Johnnie Butts and Mary Trafton Butts, have 
notice of the written contract between plaintiff and J. P. Askew referred 
to in  the complaint a t  the time said land was conveyed to them by J. P. 
Askew? Answer : Yes." 

The court entered judgment on the verdict, adjudging "that the plain- 
tiff is the owner of a life estate and entitled to the immediate possession 
of the land referred to in  the complaint and described in a deed from 
Jonas P. Askew to the defendants herein, dated May 14, 1945, and re- 
corded in  Deed Book 26, page 439, of Camden Conntp," and that defend- 
ants pay the costs, etc. 

Defendants except thereto and appeal to Supreme Court and assign 
error. 

X .  B. S i m p s o n ,  Jr., for p laint i f r ,  appellee.  
J .  W .  J e n n e t t e  for de fendnn f s ,  appel lants .  

WINBORNE, J. The assignments of error, de terminat i~e  of this appeal, 
as brought forward and discussed together in brief of attorney for defend- 
ants appellants, are based upon exceptions Numbers 1 and 2 to denial of 
their motions for judgment as of nonsuit aptly made, and upon exception 
Number 6 to the refusal of the court to give peremptory instruction for 
negative answer to third issue. 

I n  this connection, taking the evidence offered upon trial in Superior 
Court i n  the light most favorable to plaintiff, and giving t o  her the benefit 
of every reasonable intendment thereon, and every reasonable inference 
to be drawn therefrom, there appears to be sufficient evidence, in the light 
of applicable principles of law, to support the verdict of the jury upon 
each and all of the issues submitted, and decisions of this Court support 
the judgment on the verdict. 



7 14 IS THE SUPREXE C O C R 1 .  [240 

The principle of law enunciated in  E a s t  1 . .  Dolih i f e ,  72 X.C. 562, by 
R o d m a n ,  J., that  " S o  doubt a per-on may make a binding contract to 
h i - e  his lali~ls in a particular ~vaj-, and a court of equity in a proper 
cnse TI ill enforce in effect a specific perfornlance of the contract') has been 
r ~ p e a t e d  and applied by this Court in numerous case.. See P r i c e  z.. P r i c e ,  
133 S .C .  494, 45 S.E. 855; SforXnrcl  v. TI'arren,  1'-5 S .C .  283, 95 S.E. 
579; G r a n f h n r n  1 ' .  G r n n f h n m .  205  S . C .  363, 171 S.E. 331; C h a m b e r s  v. 
C y ~ r s ,  214 S . C .  373, 199 S.E. 39S; Rohrtrtnon v. T m f n z a n ,  214 S.C.  706, 
200 S.E. 852. 

I n  S f o c k a r d  v. IT.'a~./,eil, s t ~ p r o ,  ClarX., C .  J., writing for the Court 
reiterates the above quotation from the E n ~ t  cnse and continues with this 
quoted language : " ' I t  is settled by a line of authorities which are prac- 
tica1l;c- uniform, that  while a court of chancery is n i thout  power to com- 
pel the execution of a will. and therefore the spe2ific execution of an 
agreement to make a ~v i l l  cannot be enforced, yet if the contract i.; s nE-  
ciently proved and appear> to bar-e been binding on the decedent, and the 
usual conditions relating to qpecific performance have been coniplied 
with, then equity TI ill bpecifically enforce it by seizil g the property which 
i, the subject matter of the agreenient, and fastening a trust on i t  in faror  
of the person to whom the decedent agwed to give it by his will.' Str! / lor  
c. S l t e l f o n ,  h l .  Cases, 1914, .I. 394." 

And in C ' h a t n h e r ~  1 ' .  H y c ~ s ,  s l i p in ,  in opinion Ly C l a r k s o n ,  J., i t  is 
declared: "Persons s u i  i l r r i n  have a right to contract if it  is not contrary 
to I a n  or public policy." There as here the agreeruent n a i  in vr i t ing  
and did not come ~vi th in  the ban of the statute of fiauds. C.S. 988, now 
G.S. 22-2. 

Indeed, the contract here inl-olred is "in writing and signed hy the 
11arty to be charged therenith." and it is prol-en, probated and registered, 
,111 in  conformity with statutory requirements. G.13. 47-1, 47-12, 47-17, 
47-18 and 47-37. -And a contract to roilvey land for more than three 
r a r s .  so p r o ~ e n ,  probated and registered, is valid to pass the land, as 
againqt creditors or purchasers for a v a l ~ a b l e  coilsideration, from the 
donor, bargainor, or lessor. fro111 the registratio11 thereof nithill the 
county where the land lies. G.S. 47-1s. The object of such registration 
i -  to g i w  notice to creditor- and p n r c h a w ~  for w lue ,  or other. ~v1io;e 
rights might othernise bc seriously n l~d  niijust1;v i npaired by the deed. 
Sec 23orzding Co. r .  Knon-,  220 S.C. 7 2 5 .  IS S.E.  2d 436, 138 -1.L.K. 1438. 

Ullder thip Section G.S. 47-lq, a grantee in a dee 1 acquires title to the 
land there conr-eyed as again-t sub-~qncwt pu rcha~er -  for value fro111 the 
date of the repictration of the i i i ~ t r u l ~ ~ c ~ n t .  ,Tills 1 , .  F o r d ,  171 X.C. 733, 
\ $  S.E. 63G. A h i t  among t n o  01. more I-ontract. to .ell land. the firqt one 
regi'teretl d l  confn. t l ~ r  -n1,crior right. 
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T h e  contract i n  the  case ill lland was registered near ly  three year:: 
before the deed f r o m  Askew to defendants n a s  executed. T h e  registration 
of i t  was construct i re  notice to them. L h d  admit tedly they h a d  actual  
notice of it .  S o  whatever rights they  acquired by  the  deed f r o m  Ackew 
t o  them mere subservient to the rights of the  plaintiff under  her  pr ior  
registered contract,  which was bi i idi l~g on d s k e u ~ .  Therefore Asken- 
could convey t o  defendants no greater  r ight  t h a n  he  had.  

Defendants  contend, however, t h a t  if Askew breached the contract 
with plaintiff he  did so a t  the  t ime he  made  the deed to them. and  tha t  
she has  delayed too long i n  bringing this action. T h e  position, i n  a n y  
event, is not  tenable. Askew agreed to leave the land  to her  "qhould she 
be t h e  longest liver." Therefore her  r ight  of action did not accrue unt i l  
t h e  date  of his  death. A n d  she brought suit within six month$ thereafter.  

u 

Defendants, as  disclosed b y  the record on this appeal,  make  other  a +  
signments of e r ror  but  these a r e  not brought u p  and  discussed i n  their  
brief. I Ience they a r e  deemed to he abandoned. Rule  28 of the Rules of 
Pract ice i n  the Supreme Court .  221 S.C. 544, a t  pages 562-3. 

F o r  reasons stated, i n  the judgment h e l o r  we find 
N o  error .  

LELAXD ROBERT HARRIS, EAIPLOYEE, T. ASHEVILLE CONTRBCTIXG 
COJIPA41rr'Y, EMPLOYER: TRAVELERS ISSVRANCE COMPANY, CARRIER. 

(Filed 13 Ovtober. 1934.) 

1. Master and  Servant § 40c- 
Evidence tending to show that an employee, while carrying a heavy 

board in the course of his emplo~~nent ,  slipped and fell, wrenching his back, 
together with espert testimony that the employee had a permanent partial 
disability of a general nature resulting from the injury to his back, is 11eld 
sufficient to support the Commission's finding that the emploree had suf- 
fered injury to his back from an accident ~ h i c h  arose out of nnd in the 
course of his employment. 

13. Master and Servant § 53b (1)- 
While the employer's report of mi accident to the Industrial Commission 

does not constitute a claim for compensation, a statement therein as to the 
employee's average weekly wage is competent upon the hearing after the 
filing of claim. 

3. Same-ITnder facts of this case r ~ n p l o ~ e r  was not prejudiced by finding 
of average weekly wage in amount  fixcd by contract at  t ime of injury. 

Where the employer does not contend that  plaintiff's employment was 
casual and offers no eridence as  to the amount of wages earned by others 
engaged in similar employment in that  community during the 52 weeks 
previous to plaintiff's injury, the employer may not object that  the Com- 
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mission, in view of the fact that tlie employee had worked for the employer 
less than 40 honrs a t  the time of his injury, fixed the employee's average 
weelily wage in accordance with the compensation under the contract of 
employment a t  the time of the injnry, G.S. 95-2 ( e ) ,  there being evidence 
that the einployee had theretofore earned wages in excess of this sum for 
appreciable periods in other employm~~nts of like nlture. 

4. Master and Servant § 53c- 
Where the Indnstrial Cou~mission finds upon s~ppor t ing  eridence that  

plaintiE had suft'ered permanent partial disability, and awards compensa- 
tion therefor, the Conlinissioii has no jurisdiction to retain the cause for 
300 weeks from tlie datr  of injury to make adjustments for future fluctua- 
tions in clain~ants ability to work and earn wages during that period, 
except in unusual circumstances, since the parties have the right under 
G.S. 95-17 to apply to the Commission for review of the award upon 
changed contlitions on request filed within the time prescribed b ~ -  the 
statute. 

3. >faster and Servant § 33d- 
On appeal from tlie Industrial C'on~mission, the Superior Court deleted 

a n  erroneous collclusiol~ of the Commission that it  should retain the cause 
for 300 weelis, but otherwise atlirmed the findings of fact of the Commis- 
sion and its awt rd  thereon, 15-ithout adding to, modifying, or changing any 
of the findings. I Ie ld :  The action of the Supericr Court in deleting, ex 
mere motcc. tlie erroneous conclusion of law appearing on the face of the 
record does not support the contention that it exceeded its jurisdiction by 
inodifying the nward. 

of the tlcfrndants to t h r  plaintiff employee. 
111 addition to  the jnrirtlictional tleternlination, the essential findings 

of tlic 1ndwtl.inl C'oniu~ission follow . 
1. T l ~ a t  on and prior  to  1 4  October. 1949. plaintiff was regular ly ern- 

ployetl 1). the defendant rii11,loyci a t  i ~ n  a v r a g e  neekly wage of $53.13, 
thir being the ainount indicatrtl on T.C. F o r m  1 9  filed in this ca+ b -  the 
defendant employer. 

2. T h a t  on 1 4  October. 19-19. plaintiff n a s  ca r ry ing  one end of a hea\ y 
green oak board n l d r  about his  e ~ ~ l ~ ) l o - e r ' >  b n s i n e s ~  and fell  n h e n  his 
f re t  slipped. u r e i ~ c l ~ i n p  ant1 <training hi.. hack ;  t h a t  he sustained a n  
injul.7 accident ar is ing ont of and 111 the c o u r v  of his e m p l o p i r n t .  

3. T h a t  plaintiff n a s  tem1,orarily totally disablrd on accomnt of his  
i n j u r y  f r o m  14 Octoher, 1949,  nnt i l  1 Drcembrr ,  11149, and  f r o m  1.5 tJuly, 
19.50. un t i l  1 5  Fcptcmber, 1050. 

4. T h a t  plaintiff d r o w  a .chool 1311. f r o m  1 ,Tannary. 1950, unt i l  1 
June ,  1950, and  f rom 15 S ~ p t e m h r r ,  1930, unt i l  3 June ,  1951, and m s  
able to earn $36.50 pcr month. or $9.1:; per n e e k ;  tha t  dur ing  this  period 
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he supplemented his wages approximately $1.00 per x-eek by doing 
sedentary work at a poolroom, so that  the total weekly wages he was able 
to earn during the abore period were $10.13 in the same or any other 
employment; that  he suffered a wage loss during said period of $42.99 
per week and is entitled to compensation as for temporary partial dis- 
ability a t  the rate of $24.00 per week for said period. Tha t  from 1 June, 
1950, to 15  July, 1950, plaintiff did light work a t  a drink and refreshment 
stand a t  the Carolina Hemlock Camp and during said period was able 
to earn on an average of only $12.00 per meek; that  said sum mas all 
plaintiff was able to earn in the same or any other e m p l o p e n t  during 
said period; that  his average weekly wage loss for that  period was $41.12, 
and for such temporary partial disability he is entitled to compensation 
a t  the rate of $24.00 per week. 

5 .  That  plaintiff reached his maximum improvement on or about 1 
January,  1950, and now has a fifteen per cent impairment of function 
and loss of use of his back on account of his in jury;  that  he did resume 
light work suitable to his impaired physical condition on 1 January,  
1950; that no work of any kind has been tendered to him by defendant 
einployer so that  it became necessary for him to seek such employment 
as he could find and do;  that his impairinent of function and loss of use 
of the back has resulted in a permanent partial incapacity to work and is 
responsible for the wage losses plaintiff has sustained and was sustaining 
on the date of the hearing. 

Upon the above findings the Cominission awarded compensation and 
ordered that  the cause be retained for three hundred weeks from the date 
of the injury for such future adjustments as may be necessary by reason 
of any fluctuations in  claimant's ability to work and earn wages during 
said period. 

The defendants appealed to the Superior Court and filed numerons 
exceptions to the Commission's findings of fact and conclusions of law. 
The court below held that the Commission's findings of fact were sup- 
ported by competent eridence and that  the conclnsions of law and the 
awarcl based thereon dated 6 January,  1953, to n-hich exceptions had been 
entered, should be affirmed and omrruled all the defendants' exceptions 
and a-signments of error. I lowewr.  his Honor. en: mere ~notu ,  modified 
the order of the Commission by striking therefrom that  portion ~vhicli 
purported to  retain jurisdiction of the cause for three hundred reeks, 
but in all other respects affirmed the findings of fact, conclusions of Ian., 
and the an-ard of the Conimission. Plaintiff and defendants appeal, 
assigning error. 
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DESPITY, J. The defendsnts clialltwge the correctness of the ruling of 
the lower court in overruling their exception to the C'onimission's finding 
of fact that  the plaintiff had suffered injuries to his back from an  acci- 
dent which arose out of and in the c0nr.e of his enil)loyment. 

The  exception is ~ ~ i t l i o n t  merit. The finding is wpported by compe- 
tent evidence. Moreover, the physician n ho was a witness for the defend- 
ants and who Lad examined the plaintiif and inade a medical report on 
his condition to the Coalmission, testified that  the plaintiff had fifteen 
per cent permanent disability of w pcneral nature rewlting from the 
injury to his back. 

The defendants also except to and a 4 p n  as  error the orerrnling of 
their exception to the finding of fact b~ the Coi1inii:sion that the plain- 
tiff's alrerage ~veekly wage n as $53.12. 

I t  i.; true, according to the record, the plaintiff had rorkecl less than 
forty hours for the defendant elnployer at the time of his injury. Never- 
theless, the plaintiff testified that  he had worked for contractors driving 
a truck, operating a caterpillar tractor, or shorel, p .ior to accepting the 
job with the defendant employer, and had received $1.25 per hour for 
cight hours per day and time and a half for  overtime; that  he was em- 
ployed by the defendant employer to ~vork  ten hours a day for five and 
one-half days per m e k  a t  85c per hour and time and a half for all over - 

forty hours. That  he was promiced $1.10 an hour when he became an 
operator (presumably of a truck, tractor or  steam shovel). Furthermore, 
the defendant employer in making its report of the .2ccident to the Com- 
mission. certified that  the plaintiff's wages were S5c ill1 hour, $8.50 a day ;  
tlwt the number of days worked per week were five and one-half; and 
that  his average ~ ~ e e k l p  wages, including overtime, were $53.12. This 
report wa; introduced in  evidence ~ r i thou t  objection. 

While we h a ~ e  held that  reporting an accident to  the Industrial Com- 
mission, as required by law, does not constitute a clam1 for ~ o n l ~ ~ e n s a t i o n .  
Whitted v. P a l i ~ c t ~ - I ~ c ~ c  Co., 228 S .C .  447, 46 S.E. 213 108. we know of no 
reason why the information contained in  such rel~ort .  ~ r i t h  respect to 
wages paid by the en~ployer, shodd  not bc admittec as e d e n c e  when a 
claim for cornpeneation ic: filed and a hearing is hcltl pnrsuant tliereto. 

I t  is provided in G.S. 97-2 ( e )  : "Where the cmploynient prior to the 
in jury  extended over a period of less than  fifty-two weeks. the method 
of dividing the earnings during that  peliod by the 1111mbcr of weeks and 
parts  thereof during which the employee earned wages shall be follo~red ; 
provided, results fa i r  and just to hot11 parties d l  he thereby obtained. 
Where, by reason of a shortness of time during which the eniployee has 
been in the employment of his employer or the casual nature or terms of 
his employment, it  is impractical to compute the arerage weekly wages as 
above defined, regard shall be had to the arerage TI-eekly amount which 
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during the fifty-txo neeks prerious to the injury m s  being earned by a 
p e r ~ o n  of thc kame grade and character enlployed in the same class of 
employment in the same locality or community. But  nhere  for cxcep- 
tional reasons the foregoing ~roulcl be unfair, either to the employer or 
employee, such orher method of computing a l  erage 11 eekly wage5 may 
be resorted to as will most nearly approximate the amount nhich  the 
injured employee would be earning were it not for the injury." 

Tile defendant-, ilz the hearing before the hearing con~nlissioner, did 
not challrnge the accuracy of the plaintiff's eridence with respect to his 
Ivages, or the correctness of the defendant employer's report a- to his 
arerage weekly wages. Se i the r  i~ there any suggestion that  the employ- 
ment of the plaintiff n as of a casual natnre. Hoverer ,  they contend the 
Conlmission did not take into consideration the amrage weekly an~oun t  
which, during the fifty-tno mekc  prm-ious to the injury, n a s  being 
earned by a person of the grade and character, employed in the same class 
of employment, in the came locality or community. We think the con- 
tention is without merit. The defendants offered no eridence bearins (111 u 

the wiges of the plaintiff a t  the time of his injury, or as to what others 
had earned during thc fifty-two n-eelrs prerious to plaintiff's injury who 
were engaged in  similar e~nploynlelit in that  community. Therefore, it  
~ ~ o i i l d  seem that  the contract existing between the parties with r cyec t  to 
plaintiff's compensation, at the time of his injury, would most nearly 
approximate the amount which he noulJ  be earning had he not been 
injured. G.S. 97-2 (e) .  There is nothing in thc record to indicate that  
the finding of the Commission, with rcspect to the n age- of the plaintiff, 
iq not fa i r  and just to  both parties. Thc exception is orerruled. 

The defendants' exception* S o < .  22 and 34, upon nhich they base their 
nsqignments of error ;o numh~led ,  a le  (1) to the qtriking out of the 
;in.arcl that portion nhich proritled for the retention of jurisdiction of 
tlic cnuhe for three liundrerl meek.; and ( 2 )  that tllc modification of the 
avaril should not prejudice the plaintiff or the dt~fendants n i t h  respect to 
their rights under (3.8. 97-47. 

The nlodification of the a~va rd  niade hy the court below waq 1)roper. 
The IndumGil Conmis4on i; ni thout jurisdiction to retain tlii. r a u - e  
for three hundred reeks.  I n  the ca-e of Ruclz7tam I.. Pnntl Po., 223 N.C. 
3 3 ,  25 S.E. 2d S 6 5 ,  thc employel retaincd the injured employee and gare  
llini light 71 ork and paid him the same r a g e s  he had earned pnxions to 
h i  I .  SO such arrangeinent rsists in the prewnt cane. 

I n  the B ~ v ~ ~ h a i ~ z  cn,ce, thi. Court, speaking through Barnhill, .I., now 
Chict' .711\ficc, in  appro^-ing the retention of jnridict ion by the Comwiis- 
sion for tliree hundred ~veekc. gave the reaqon therefor in the following - 
language. "To protcct t h t  enll)lo-cc against the possihi1it;v that  the em- 
plojer nliglrt. afrc~r the rx1)iration of 1?1110nth;, v c .  - I -  (now codified as 
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G.S. 97-24), discontinue e n l p l o p ~ e n t  and thus defeat the rights of the 
employee . . ." Dail c. Kcllen. Gorp., 233 N.C. 446, 54 S.E. 2d 435. 

The parties to this appeal are esprewly an tho r i~ed  by statute, G.S. 
97-47) to apply to the Conmlission to revien the award made in this pro- 
ceeding, if there is a change in  the condition of the plaintiff; p ro~ ided ,  thc 
request for such review is made within the time prescarihed by the statute. 
,117irray v. S c b e l  Knitting Co., 214 S.P. 437, 199 13.E. 609; Knight v. 
Pord Body  Co., 211 N.C. 7,  197 F.E. 563; Smith 9 .  Swift cC Co., 212 
N.C. 608, 194 S.E. 106. 

We have carefully examined the renlaining exceptions and assignments 
of error of the defendants and no prejudicial error is made to appear. 

Plaintiff's assignment of error KO. 1 is based on an  exception to the 
modification of the award. We h a r e  discussed and disposed of that  ques- 
tion on the defendants' appeal. 

Plaintiff also assigns as error i n  that  "the tr ial  court undertook to, in 
his judgmeat, materially to change the findings of fact, a v a r d  and opin- 
ion of the Nor th  Carolina Industrial  Commission without authority of 
law." 

The tr ial  judge affirmed each and every finding of fact and conclusion 
of law to which the defendants entered an  exception on their appeal to  
the Superior Court. H e  likewise affirmed the awarll made by the Com- 
mission in  every respect except as to the retentior of jurisdiction for 
three hundred weeks. He found no facts, neither did he undertake t o  
alter or modify any of the Commission's findings. H e  simply corrected 
a n  erroneous conclusion of law that  appeared on the face of the record 
and which neither the plaintiff nor the defendants had challenged. This 
assignlnellt of error is overruled. 

The  judgment of the court be lo~r  as to both appeals will be upheld. 
On  defendants' appeal-Llffirn~ed. 
On plaintiff's appeal-Affirmrtl. 



N. C.] FALL TERM, 1954. 721 

JAJIES JIALLIE BARNES, ADJIISISTRATOR O F  THE E S T ~ T E  O F  JAJlES 
ARRTOLD BARNES, DECEASED, v. NELSON E. CAULBOURNE. 

(Filed 13 October, 1934.) 
1. Pleadings 8 24- 

-4 plaintiff must make out his case seczrndztm allegata. 

2. Trial § 31a- 
The failure to charge the law on the substantive features of the case 

arising upon the evidence is prejudicial error notwithstanding the absence 
of request for special instructions. 

3. Trial 8 3 s  
When the charge is in substantial compliance with the requirements of 

G.S. 1-180. a party desiring further elaboration or esplnnation must tender 
specific prayers for instructions. 

4. Negligence 3 1- 
The elements of negligence are, first a legal duty, which varies according 

to the subject matter and the relationships, and second, the failure to exer- 
cise due care in the performance of such duty, which always means the 
care a n  ordinarily prudent person would exercise under the same or similar 
circumstances when charged with like duty. 

3, Automobiles § 17- 
When a motorist observes or should observe children on, near or ap- 

proaching a highway, lie is under the duty to exercise greater vigilance 
and caution because of their immaturity and impulsive nature, which is 
the care an ordinarily prudent person would exercise when confronted 
with the dangers inherent in such circumstances. The court's charge on 
this aspect of the case is held without error. 

6. Automobiles §§ 8j, 18i- 
The evidence disclosed that defendant was driving a truck-trailer follow- 

ing an automobile a t  an intersection of highways controlled by electrical 
traffic signals, that as defendant approached the intersection the signal 
facing him turned green, that he continued in low gear a t  a slow speed 
following the car when plaintiff's intestate, a 7-year-old boy, attempted to 
run across the street, after the car had passed, but directly in front of the 
truck. Hcltl: The evidence discloses ample basis for the application of 
the doctrine of sudden emergency, and the court correctly charged thereon 
as  law arising on the evidence. 

7. Automobiles 3 181- 
In  this action to recorer for the death of a 7-year-old boy, fatally injured 

when struck by defendant's truck-trailer, no issue of contributory negli- 
gence \\*as submitted to the jury and the court charged that the jury should 
answer the issue of negligence in the affirmative if i t  found by the greater 
weight of the evidence that negligence on the part  of the defendant was a 
proximate cause of the fatal injury, and that the issue should be so an- 
swered even though the jury should also find that the acts of intestate eon- 
stituted one of the proximate causes thereof. Held:  The instruction is 
without prejudicial error. 
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The charge is sufficient if ,  when rend contextually, it clearlg appears 
that the Ian- of the case was presented to the jury ill such manner as to 
leare no reasonable cause to believe that the jury \\as misled or nlisin- 
forwed ill respect thereto. 

9, Trial 5 44-- 

.\ rertlict cannot be impeacl~etl because of an opinion of a juror on  a 
matter irrele~ant to the isqlie ant1 not presented by either allegation or 
evidence. 

P.iiilxx, J., concurs in result. 

, ~ P P E A L  by plaintiff from Pa1 X er ,  I . ,  March Term, 1954, of JOHS~TOX. 
N o  error. 

Ciri l  action to recowr danlagrs on account of allegcd wrongful death. 
The facts. to ~il i icl i  plaintiff relates allegations of negligence, arc stated 

in  the complaint as follows: 
"4. That  on or about the 13th day of February 1952, a t  or about nine 

o'clock 13.111. the dcfendil~lt, Selson E. Caulbourne, xTas operating a motor 
7-ehicle owned and operated by the defendant, Nelson E. Caulbourne. in 
a northerly direction over and along U. S. Highva,v S o .  301 in and 
aroimd Kenly, North Carolina;  that  a t  the time the plaintiff's intestate, 
Janieq Arnold Barnes, deceased, wac: standing on the easterly side of the 
said high\\-ay waiting to cross said highway and that  at the point n-here 
the plaintiff'i intestate was standing was approximat~lly 75 feet from a 
stol~lipht and that  the defel~dant, Selson E. Caulbourn,., slowed don-n and 
loohed a t  the plaintiff's intestate; that  the plaintiff's intestate started 
acroqs the qtreet and that  the defendant ran  into and over the plaintiff's 
inteitate. rewlting in almost sudden death." 

The facts stated in the folloning numbered paragraphs are not in 
diqpute. 

1. On 1 3  February, 1952, about 9 p.m., plaintiff's intestate. a bog 
qevcn gear.; old, was struck by a truck-trailer operated by defendant and 
died shortly thereafter as the proximate result of his injuries. 

2. The fatal  accident occurrell in Keiily, S o r t h  ('arolina, near the 
ilitersection of Hiehway # 301 and IIighway #222. ,It this intersection 
there \Tai in operation an  electiic trafic signal. H ighnay  #301 runs 
north and south. Highway $222 r ~ m s  east and west. 

3. -1 Sinclair serrice .tation v a s  located on the northeaqt corner of the 
intersection. Across Highway #301 therefrom, on the northxvezt corner 
of thc intersection, an Esso s c r ~ i c e  station was 1ocatc)d. The hl~ildings 
a i d  adjacent prenlises extended some distance north from Highn :I? $222 
and along Highway $301. -1t the north end of the Sinclair lmmises, 
borne fifty f ~ c t  or more north from Highnay  #222, concrete repair nork, 
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COT-ering a space 12 s 24 feet, was fenced off by a barricade consisting of 
2 s 4.q across the top of kegs. There was a strip, estimated to be from 
6 to S feet in width between the west side of the barricade and the east 
edge of the hard surfaced portion of IIighway #301. Highway #301, 
according to estimate, mas 24 feet wide. 

4. Plaintiff's intestate, with his parents, had been to  the moving pic- 
turc theatre located some 100 yards east of the intersection on Highway 
# 2 2 2 .  Plaintiff (the father)  left the theatre, walked (west) to the inter- 
section. crossed to the Esso ~e rv ice  station, and was inside the building 
when the fatal  accident occurred. Shortly after his father had left, 
plaintiff's intestate left the theatre and approached the intersection on 
the s idemlk  on the north side of Highway #222. H e  mas struck by the 
bumper or grill of the truck-trailer, near the center of the highway, while 
attempting to cross Highway #301 from the Sinclair corner to the Esso 
corner. 

5 ,  Defendant v a s  headed north on IIighway #301. When he entered 
the intersection, the signal light facing him was green. H i s  truck- 
trailer was behind a passenger car proceeding north along Highway $301. 
Plaintiff's intestate stopped on the east side of Highway #301, looked, 
waited for the car to pass, then r an  onto the highway in  the path of 
defendant's truck-trailer and was hit. 

6. At all times the truck-trailer was proceeding slowly. At  all times 
the intersection and adjacent area was well lighted and the truck-trailer 
T T ~ R ~  in plain view. 

7 .  Defendant did not blow his horn or otherwise give warning of his 
approach. Proceeding slowly, he passed through the intersection and 
contiiiuccl a t  same speed until plaintiff's intestate m s  struck. 

Plaintiff offered evidence tending to shom that plaintiff's intestate, 
u-alking along the sidewalk on the north side of Highway #222, stopped 
when he reached Highway #301: that  the red traffic signal then faced 
travelers along IIighway #222; that  he stopped on the corner, a t  the edge 
of the highway, looked both ways, and waited for a car to pass going 
north;  that, after the car passed, the boy '(darted," or "trotted," or "ran" 
out behind it across the highway a t  an angle toward the (Esso) filling 
station; that  when this occurred the defendant was about a t  the traffic 
signal: and that  the boy v a s  struck near the center of H i g h m y  $301. 
about 40 to 50 feet from where he started out from the sidewalk; and 
that he v a s  not running fast enough to get across in front  of the truck. 

Defendant offered eridence tending to shom that as he approached the 
intersection he slowed up, putting the truck in low third gear on account 
of the red signal l ight;  that  as he neared the intersection the light changed 
to green and that he went on through the intersection, traveling a t  a 
<peed of ten to twel\-e miles per hour ;  that  when he reached the traffic 
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signal the boy v a s  standing on the east side of Highway #301, a t  the 
barricade, looking towards the approaching truck-trailer; that  the boy 
v a s  standing there xhen  the car i n  front of him passed; that  he gaye no 
signal because the boy was watching h im;  that  whr311 the truck-trailer 
\\-as 8 or 10 feet away the boy jumped out i n  front, running across EIigh- 
may #301 directly in front  of h im;  that  he cut to the left and the grill hit 
the boy, near the center line of the highway; and that, after the boy 
suddenly ran  out onto the highway he had no opportunity to blow the 
horn or stop the truck. 

Bearing upon the defendant's duty to plaintiff's intostate, a sel en-year- 
old boy, the court instructed the jury as follows : 

"It  has been frequently declared by the Supreme Court of Kor th  Caro- 
lina in deci4ons in a like situation, to be the duty of one operating a 
motor rehicle on a public street who sees, or by the cxercise of duc care 
should see, a child on the traveled portion of the street, or apparently 
having intention to cross, to use proper care with respect to speed and 
control of his vehicle, the maintenance of vigilant lookout and tllc giving 
of timely warning, to avoid in jury  to that  child, recognizing the likeli- 
hood of the child's running across the street in obedience to childish 
impulses and without circumspection, and the operator is required to 
exercise a degree of care in keeping with the surrounding conditions and 
hazards, if any, and the test of liability for negligence is the departure 
from normal conduct of a reasonably prudent person, or the care xvhich 
a reasonably prudent person, rvould employ under the circumstances. 
Now, that  rule is constant; it  remains there all the time, while the degree 
of care n hich a reasonably prudent person is required to exercise, ~ a r i e s  
with the surrounding conditions a t  the time." 

Bearing upon the doctrine of sudden emergency, the court i~l$tructed 
the jury as follom : 

"The Court instructs you that a pr ior1  conf~ontcd with a sudden 
emergency is not held by law to the same degree of (care i1s in ordinary 
circil~nstances, but only to that  degree of care xvhich an ordinarily l~rudent  
person would use under similar circumstances. The :,tandard of conduct 
required in an  emergency, as elsenhere, iq that  of a p;.udent person. 

'(The Court further instructs you that  this principla is not a ~ a i l a b l e  to 
ontl ~ v h o  by  hi^ 011 11 negligence, brought ahout or  cont -ibnted to the emer- 
gency. That  means in simple language, that  a pcr,on n h o  creates an 
emergency, or contributes to it, cannot take advantagcm of the prillciplc. 

'(The Court inqtructs you that one who is required to act in an emer- 
gency iq not held by iaw to the &est choice of conduct, but onlg to such 
choice as a person of ordinary care a11J p~vdence  similarly situated would 
hare  made." 
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The court 01-erruled defendant's motion? for judgment as of nonsuit ; 
qubinitted to the jury the issues of negligence and damages; and, the jury 
having ansm-ered the negligence issue, ('So," entered judgment for the 
defendant. Plaintiff excepted and appealed. 

Tl'ellons B M'ellons and l i o o k s  (e. Rrift f o r  p l a i n f i f ,  appellant.  
N tepard  LC. Trood for  de fendml t ,  nppellee.  

EOBBITT, J. I t  is noten-ortlig that rhe evidence upon n-hich plaintiff 
relied tends to show a factual account of the tragic accident materially 
a t  variance with the allegatiolls of the complaint; but, on plaintiff's 
appeal from an adverse jury verdict, we need not consider whether judg- 
ment as of nonsuit should have been entered on the ground of variance 
between allegation and proof. A plaintiff must make out his case 
secundum nllegnta. TT'hichnrd v.  L i p ,  221 K.C. 53, 19 S.E. 2d 14, 139 
S.L.R. 1147; S u y g s  v. Brarcton, 227 F.C. 50, 40 S.E. 2d 470. 

Plaintiff's assignments of error (1-5) challenge excerpts from the 
charge, not on the ground that  they are incorrect as general statements of 
law, but on the ground that  the court failed to "declare and explain the 
law arising on the evidence given in the case" as required by G.S. 1-180. 
B a d c  v. Phi l l ips ,  236 N.C. 470, 73 S.E. 2d 323, and cases cited. This 
failure, plaintiff contends, relates to instructions bearing upon (1 )  the 
legal duty of defendant to plaintifl's intestate, a seven-year-old child, 
and (2 )  the applicability of the doctrine of sudden enlergency to the facts 
disclosed by the evidence in this case. 

I t  is noted that  plaintiff tendered no requests for special instructions. 
Even so, a failure to charge the law on the substantive features of the 
case arising on the evidence is prejudicial error. IIozcnrd v. C a ~ n l a n ,  
235 N.C. 289. 69 S.E. 2d 522. and cases cited. On the other hand. ~vlien 
the charge is in substantial compliance with the requirements of G.S. 
1-180, if a party desires further elaboration or esplanation, he must 
tender specific prayers for instructions. ,C. z.. G'o?tlon, 224 X.C. 304, 
30 S.E. 2d 43, and cases cited. 

Strictly speaking, t ~ o  elements compose the concept of negligrnce: 
first, legal duty, and second, a failure to exercise due care in the per- 
formance thereof. Due care always mean. the care an  ordinarily prudent 
person vould exercise under the came or similar circumstances and nhen 
charged with like duty. Legal duty, howrrer, varies according to  subject 
matter and relationshim. Thui.  vhen  a motorist observes. or should 
obserre, children on, near or approaching a highway. he iq under the 
duty of exercising crenter vigilance and caution because of their imma- 
turi ty and iivpulsire nature. that  i;. c:lre commen.urate 71 i th the dangers 
inherent in the circumstances then existing, and an ordinarily prudent 
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1)erson will use due care in relation to S U C ~  duty. R C ~ I  L'.  S i m o w i t z ,  225 
N.C. 575, 35 S.E. 2d 871. 

The court's instlxctions bearing upon defendant's Ifgal duty to plain- 
tiff'; intcstate, a seven-year-old boy, are substantially in accord with the 
applicable rule as stated by this Court. C ~ e e n e  v. Roard  of Educa t ion ,  
237 S . C .  336, 75 S.E. 2d 129 ;  I I n w k i r s  v. Xinzpsou, 237 N.C. 155, 74 
S.E. 2d 331: I I u g k r s  r .  T l~[y l l e r ,  229 N.C. 773, 51 S. E. 2d 488; S p a r k s  
c. Tl'illis, 228 S . C .  25, 44 S.E. 2d 343 ; Rc~r 1 ' .  Y i m o t c i t z ,  supra;  170ke7ey 
1 ~ .  l i 'eaixs,  223 N.C. 196, 25 S.E. 2d 602. 

Bearing upon the applicability of the doctrine of .udden emergency, 
suffice i t  to say that  there was ample basis i n  the evidence for a finding 
that the defendant was confronted suddenly by a n  en~ergency situation, 
not c a u w l  in whole or in par t  by his on11 negligence. Hence, the instruc- 
tions were instructions of law arising on the evidence and in accordance 
with the applicable rule. I T e n i l ~ l s o n  v. Henderson ,  239 S . C .  487, 80 
S.E. 2d 383 ; Qoode T .  Bartolr,  238 S . C .  492, 78 S.E.  :!d 398 ; ~ I l o r g a n  v. 
Saunders ,  236 N.C. 162, 72 S.E. 2d 411; S p a r k s  v. Tl'illis, supra;  H o k e  
v. Greyhound  C o ~ p . ,  227 S.C. 212, 42 S.E. 2d 593, anc cases cited. 

There was no allegation or issue relating to  contributory negligence on 
the part  of plaintiff's intestate. The trial judge mas careful to explain 
to the jury that  the sole issue was whether they were satisfied from the 
evidence and by its greater neight  that  negligence on the part  of the 
defendant was a proximate cause of the death of plaintiff's intestate. I f  
so, his instruction was that  the jury qhonld answer the ssue, "Yes," "even 
though you also find that  the acts of the plaintiff's intestate, the little 
child, constituted also one of the prosjniate causes of his injury aud 
deaf h." 

As stated by Bari thi l l ,  J. (now C. J.), in V i n c e n t  c. W o o d y ,  238 N.C. 
118, 76 S.E. 2d 356 : "The charge is sufficient if, when read contextually, 
i t  clearly appears that  the law of the case was presented to the jury in 
such manner as to leare no reasonable cause to believe that  i t  n a s  misled 
or misinformed in respect thereto." Such is the case here. There can 
be no doubt but that  the jury understood the crucial issue to be decided. 
The jury mas not satisfied from the evidwce and by its greater -weight 
that the tragic accident lvas caused in  vhole or in part  by "a wrongful 
act, neglect or default" of defendant. G.S. 28-173. 

The record shows that, after ~ e r d i c t ,  one of plaintiff'; attorneys entered 
into a discussion with one of the j i ~ r o r ~ .  Plaintiff undertook to offer the 
testimony of such juror that  he had seen a trailer on the street during the 
progress of the trial with nheels nholly under the body thereof, upon 
which the trailer rested when the truck wils detached, perhaps similar to 
wheels under defendant's trailer according to defendant's description of 
his q u i p n ~ e n t ,  and formed the irnpre~sion that such wheels could not have 
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struck plaintiff's intestate. T h e  t r i a l  judge declined to consider such 
evidence but  permitted i t  f o r  inclusion i n  the  record as  a basis f o r  plain- 
tiff's exception. Pass ing  the question as to  whether such testimony was 
competent to impeach the verdict, the incident is irrelevant.  ,111 the 
evidence tends to show plaintiff's intestate was s t ruck by  the f r o n t  of the 
truck-trailer.  Wheels under  the  t rai ler  were not alleged or  shown to have 
a n y  causal relation to the  collision. 

T h e  case was tried f a i r l y ;  the j u r y  has rendered its verdict ;  and 11-e 
find n o  prejudicial error .  

N o  error. 

PARKER, J., c o n c ~ r s  i n  result. 

STATE OF NORTH CAROLINA o s  RELATIOXSHIP OF THE EMPLOYMENT 
AECVRITY COMMISSION OF NORTH CAROLINA r. SKYLAND 
CRL4FTS, INC., 402 SOUTH KIR'G STREET, HEP~DERSOS~ILLE, N. C., EMPLOYER 
NO. 31-45-002. 

(Filed 13 October, 1934.) 

1. Master and Servant 8 57- 
In  order for an employer operating less than 20 weeks within a calendar 

year to be liable for unemployment conipensation contributions under the 
provisions of G.S. 96-8 ( f )  ( 2 ) ,  i t  is required that  such new business not 
only buy the physical assets of a covered employer, but also that  the new 
business succeed in some real sense to the organization, trade or business, 
or sonie part thereof, of the covered employer. ordinarily as  a going concera, 
so that  there be some continuity in the business or some part thereof of 
the former employing unit. 

2. Same-Determination of whether new concern purchases substantially 
all assets of employer corercd by the Employment Security Act. 

Findings to the effect that a new corporation, almost 3 months after an 
employer covered by the Employment Security Act had ceased to do busi- 
ness, purchased the physical assets of the old corporation which the old 
corporation then had on hand, without evidence or findings as  to the extent 
of acsets of the old corporation on the date it ceased to do business or the 
date the new corporation purchased its specific personal property, and 
without findings that  the new corporation purchased the accounts receiv- 
able, customer lists, good will, or trade name of the old corporation, mould 
seem insufficient to support the conclusion that the new corporation ac- 
quired substantially all of the assets of the old within the meaning of G.S. 
96-8 ( f )  ( 2 ) .  since the term "assets" ordinarily embraces all property, real 
and personal, tangible and intangible. 
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3. Same-Endings held insufficient t o  snpport conclusion that operations 
of new corporation were continuation of business of old corporation. 

Findings that  a new corporation purchased the tangible assets of a n  
employer covered by the Employment Security Act almost 3 months after 
such employer ceased to do business, and that  the new corporation then 
took over the premises where the old had operated and paid the rent due 
under the lease for the remainder of the term, without evidence or findings 
that the incorporators or persons interested in the new corporation mere 
then or had erer  been connected with or interested in the old, or that  i t  
employed persons who had ~vorked for the old corpora tion in any manner 
other than on a n  individual basis, or that  the new corporation purchased 
the accounts receivable, customer lists, good will, or trade name of the old 
corporation, are  lield insufficient to support judgment that  the new corpora- 
tion was a successor to the old so as  to  be liable for contributions under 
the Employment Security Act notwithutanding it  was in business less than 
20 weelis during the calendar year. 

4. Master and Servant 8 62- 
An appeal lies from the Employment Security Commission to the Supe- 

rior Court only after the Employment Security Commission has been given 
opportunity to pass upon esceptions filed to its original findings of fact 
and decision. G.S. 96-4 ( m ) .  

APPEAL by  Skyland Craft- ,  Inc., fro111 Xo,ore,  J . ,  M a y - J u n e  Term, 
1952, of & ~ D E R S O S .  

Proceeding under  Sort11 Carol ina Ernploynlent Securi ty  Law. G.S. 
Ch. 96. 

T h e  question f o r  decision: W a s  Crafts,  Inc.,  a n  "enlployer," a n d  as  
such required to  make  contributions to  the Unenlploynlent Compensation 
Fund on wages paid its employees, dur ing  the  calendar year  19521 

, i f ter  due notice, there was a hear ing  of testimony b y  a deputy com- 
missioner. T h e  t ~ s t i n l o n y  then taken and transcribed was referred t o  the  
Commission. A f t e r  due notice, the Cornmission (Ch:i i rman) heard the  
m a t t e r  upon  the  t ranscript  of evidence. made findings of fact  and entered 
a n  opinion and  order. 

T h e  findings of fact ,  of crucial significance, a r e  set fo r th  i n  fu l l  below : 
' (Findings of F a c t  : 
"1. Skyland Crafts,  Inc., of 402 S. K i n g  Street,  Hertdersonville, N o r t h  

Carolina, hereinafter  called Crafts ,  h c . ,  is a corporation wi th  i ts  prin- 
c ipal  place of business located a t  Hendersonville, K o r i h  Carolina, and  is 
engaged i n  the bnsiness of n-~anufacturing ladies' ha rdbags  f r o m  nylon 
materials,  and on  occasions h a s  manufactured rugs. Such  corporation 
mas organized dur ing  t h e  g e a r  1952. 

"2. Skyland H a n d b a g  Company,  hereinafter  referred t o  as the  H a n d -  
b a g  Company,  was a corporation operat ing a place of klusiness in Hender-  
sonville, N o r t h  Carolina, manufac tur ing  ladies' handbags f rom nylon 
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materials, and on or about October 10,1952 was a col-ered employer under 
the provisions of the Employment Security Law of North Carolina. 

"3. Tha t  on Ju ly  15, 1952 the Handbag Company ceased operations 
and discontinued the manufacturing of its products. The Handbag 
Company had a lease on a building in Hendersonville, Nor th  Carolina, 
for  the remainder of the year 1952, and continued to pay rent on said 
building until on or about October 10, 1952, a t  which time i t  transferred 
its lease to Crafts, Inc., and thereafter the rents were assumed and paid 
by Crafts, Inc.  That  simultaneously therewith Crafts, Inc. purchased 
from the Handbag Company all machines and looms then in the building 
acquired with the lease for a purchase price of $1,500, and in addition 
thereto they purchased the supply of raw nylon on hand for $8,500. The 
machines, looms, and nylon constituted all equipment then owned by the 
Handbag Company, and in addition Crafts, Inc. hired approximately 
forty individuals who mere former en~plopees of the Handbag Company. 
The Handbag Company formerly employed about eighty-two people; 
whereas, Crafts, Inc. used only forty-eight people in its operations, (and 
in  addition acquired from the owners of the Handbag Company a list of 
accounts that  the Handbag Company had previously sold bags to.)" 

The Commission (Chairmanl reached these conclusions of law : 
1. The Handbag Company was a covered employer when i t  ceased 

operations on 15 July,  1952 ; and, under the Employment Security Lam, 
G.S. 96-11 (a) ,  continued as such during 1952. 

2. Crafts, Inc., on or about 10 October, 1952, ('acquired substantially 
all the assets of the Handbag Company in North Carolina; namely, the 
lease on building in which the plant was operated, its machines and tools, 
and raw materials then on hand"; and ('became a successor to a covered 
employer and became an employer under the pro~is ions  of Section 96-5 
( f )  (2 )  . . . upon the acquisition of the assets, as set forth in the find- 
ings of fact above." 

The Ful l  Commission, upon con~ideration of exceptions filed by Crafts, 
Inc., struck out the last clause of finding of fact #3, enclosed within 
parenthesis above; and upon the renlaining findings of fact adopted the 
original order as its final decision. G.S. 96-4 (m) .  Upon appeal, thc 
court below affirmed the Commission's order and signed judgment in 
accordance therewith. Crafts, Inc., excepted to and appealed from such 
judgment. 

ITr. D. H o l o m a n ,  R. B. Ocer ton ,  cml  D. G. Bal l  for p la in t i f f ,  appellee. 
L. B. P ~ i n c e  for de fendan t .  appel lnnt .  

BOBRITT, J. An "employer" (G.S. 96-9 ( f ) )  is required to make 
"contributions" in prescribed amounts (G.S. 96-9 ( b ) )  to the Unemploy- 
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incut Con~pensatioil Fund (C2.S. 96-6) on "~vages" (G.S .  96-8 ( n ) )  for 
" e n ~ p l o ~ l ~ i e n t "  (G.S. 96-8 (g)) for each calendar year in IT-hich the 
cmplopcr i. wbject to the s t n t n t ~ .  96-9 ( a ) .  

Ihsically, the tcrni "employer" means "any cmplo~,ing unit n hich in 
each of tn cnty tliffrrent necks within eitllcr the c n r r e ~ t  or the preceding 
c.alrndar year . . . ha., or had in employment. eight or more individ- 
nal. . . ." G.S. OR-S ( f )  (1 ) .  Craft;, Inc., was not :n  "employer" ilur- 
iiig tlie calendar year 1952 TI itliin this definition. Thc pivotal point hew 
is TI hethcr. notwithstanding it engaged in business f i r  less than tventy  
 reeks in the calendar year 1952, it became an "employer" by reason of 
the p r o v i h n s  of G.S. 96-3 ( f )  (2) ,  which, in pertinent part, givcs the 
f ollo~ving definition of "employer" : 

( 'Any e~nploying unit nhich  acquired ilie organization, trade or busi- 
ne*s or buhstantially all the asset- thereof, of allothe1 ~ r h i c h  a t  the time 
of such acquisition n a s  an  employer subject to this chapter, or which 
acquired a par t  of the organization, tradv, or buqines; of another, nhich  
at the time of such acquisition n.as an employer inhjwt  to this chapter;  
proridcd. such other ~vould have been an  employer ur der paragraph (1 )  
of this wbsection. if such part had conhtituted its c,ntire organization, 
trade, or bnsiness . . ." 

('raft*, Inc.. was incorporated in 1352. There is ]]either evidence nor 
finding of fact that  any of its incorporators, or persons interested in the 
corporation, were then or had ever been connected with or interested in 
the Handbag Company. I t  waq a new enterprise. On 10 October, 1952. 
it ~ ~ ~ r c h a s e d  from the Handbag Cornpan? phpsical assets, to wit, "all 
inacl~ineq and looms then in the building" and "tlic supply of raw nylon 
on liand." (Italics added.) I t  was found as  a fact that  theue "machines. 
looms, and nylon constituted al! equipment then owled by the Handbag 
Conlpany." (Italics added.) 

S ~ a r I y  three niontli:' earlirr, to wit, 011 15 Julv,  1958, the Handbag 
( 'o~rlpany, ~ r l l i r l ~ ,  dnring its operatiom a t  EIendersonville hat1 some 
eighty-tno cmiplo,~ee\, shut do\rn. There i? no findi lg of fact as to the 
cstelit of its phgbical assets on 15 Jiily, 1952, or as to dispoqitions, if any, 
 mad^ Iwtwcen 15 July. 1952, and 10 October, 1952. 

Thc. tran,saction T V T ~  one where Crafts. 111c.. on 10 October, 1952, pur- 
c~liasetl s l ~ c c i f i c  prr.oiial propc3rtp from the Handb:lg Company. Had  
('rafts, Tnc., rented a different building and purchase3 similar machinery 
and raw materials from other.;, it would h a w  no liability for contrihu- 
tion, oli wage7 during the closing weeks of 1952. 

Craft?. Inc., when it began its operations, emplojed some forty indi- 
vi~luals who had heen former employees of the Handbag Company. They 
were not then en~ployeeq of the Handbag Company but were employed 
el-ewhcre or nneml)lo;ved. There is neither eridencc nor finding of fact 
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that  thebe persons were employed otherwise than on an individual basis. 
There is no suggestion that they were so employed pursuant to  any sort 
of understanding or arrangement between the Handbag Company and 
Crafts, Inc. They were not "acquired" from the Handbag Company. 

On 10 October, 1952, Craftb, Inc., took possession of the premises 
where the Handbag Company had operated. I t  paid the rent due under 
the lease for the remainder of its term, to wit, from 10 October, 1952, 
through 31 December, 1952. The undisputed evidence is that  after 
1 January,  1953, Crafts, Inc., continued in possession under a month to 
month rental contract. 

The conclusion of law of the Commission is that on or about 10  October, 
1952, Crafts, Iiic., "acquired substantially all the assets of the Handbag 
Company in S o r t h  Carolina ; namely, the lease on building in which the 
plant mas operated, its machines and tools, and raw materials then on 
hand." (The word "tools" does not appear in the findings of fact.) I t  
would seem that  this conclusion is not supported by the findings of fact. 
There is no evidence or finding of fact as to what assets the Handbag 
Company had on 15 ,July, 1052, or on 10 October, 1952. The term 
"assets" ordinarily comprehends all property, real and personal, tangible 
and intangible. Bu t  lye need not undertake to define now the precise 
meaning of the phrase, "or substantially all tlie assets thereof," for in 
our view the illsufficiency of the findings of fact does not turn on that  
point. 

Read in contest, G.S. 96-3 ( f )  12) contemplates a transaction in vliich 
the purchaser, instead of buying phj-sical assets as such, succeeds in  some 
real sense to the organization, trade or business, or some part  thereof, 
of a covered employer, ordinarily as a going concern. The underlying 
idea is that  of continuity, the new empioying unit succeeding to and con- 
tinuing the business or sonw part  thereof of the former employing unit. 
Under the facts found we do not think the requisite continuity esistcd 
between the Handbag Company and Crafts, Inc. 

Crafts, Inc., was cornpoied of new pcrcons, engaged in a new business, 
under a new name. I t  did not purchase from the Handbag Company 
accounts receivable, customer lists, good vil l ,  right to use trade name, or 
any assets except the equipment and raw materials in tlie Henderson~il le 
location on 10 October. 1958. There was no continuity of organization, 
trade or business. I n  fact. on 10 October, 1952, the Handbag Conipany 
had gone out of business. Crafts, Inc., did not purport in any sense to 
be a continuation of or successor to the IIandbag Conlpany. The circum- 
stance that Crafts, Inc.. T\-as engaged in the same type of business for- 
merly conducted by the Handbag Company is not determinative. 

The decision in  Emp1oytne)zt S e c ~ r ~ i t y  Corn. v. 1Trlzitehursf, 231 S.C. 
497, 57 S.E. 2d 770, cited by appellee, has no application here. The 
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quebtion there was whether two employing units should be treated as a 
single unit within G.S. 96-8 ( f )  (3 )  in determining whether the business 
hnd eight employees in each of t ~ w n t y  different weeks during the calendar 
Fear. There the second employing unit "acquired the organization, trade 
c r  business, or substantially all the assets thereof," of I he first employing 
unit. ,I dry  cleaning bushes.,, op~ra t ed  under the name of Colonial 
Cleaners, was leased by Pe r ry  to Vhitehurst, a former employee. White- 
hurst  acquired the entire business, including all assets, as a going concern. 
and operated without interruption under the name of Colonial Cleaners 
s t  the same location. Hence, rather than support apptallee's position, thc 
cited case illustrates the requisite elenlent of continuity. 

True. as the Coininission pointed out, if the Handbag Company had 
resumed operations i n  1952, it would h a l e  been required to report and 
make contributions on wages paid incident to such 'urther operations. 
G.S. 96-11 ( a ) .  But this did not occur. Our question relates solely to the 
liahilitp, if any, of Crafts, Inc., an  independent e n t c q r i s ~ ,  during the 
closing weeks of 1952. 

Our  conclusion is that  the findings of fact, considered in relation to 
G.S. 96-8 ( f )  ( 2 ) ,  are insufficient to support the judgment. Therefore, 
the jutlgment of the court belon- will be reversed. 

I n  the view v-e hare  taken, questions debated in the briefi as to pro- 
cedural matters, such as the timelg taking of exceptions, etc., become 
immaterial to decision. However, i t  may be of ualne to the profession to 
call attention to the qtatutorp pro~is ions  as to Observance of 
procedural reqiiil-cments is indispcnwble to the ordwly administration 
of justice. 

The Coinmissioli i.; vested with authority "to hold and conduct hearings - 
for the purpose of determining the rights, status and liabilities of any 
'eniplo,~ing unit' or 'employer' as said terms are defined by G.S. 96-8 (e)  
and G.S. 96-8 ( f )  and subsectionr thereunder of this cahapter." The pro- 
cedure for hearings before the Commission and incident to appeal to  the 
Sunerior Conrt is set forth in  detail. G.S. 96-4 (m'l. But, in order to 
get a complete view of the proct.durc in this case, we must go back to G.S. 
96-4 ( a ) ,  which, in part, providcs : "The chairman of said Commission 
sllall. except as otherwise provided by the Commission, be vested with 
all authority of the Commi4on)  including the authority to conduct hear- 
ings and make decisions and determinations, when the Commission is not 
in session and shall execute all orders, rules and regulations established 
bp said Commission." 

The steps in  the procedure are thebe: 
1. Order for and notice of hearing a t  which testimony is taken. 
2. Notice of h ~ a r i n g  by Cornmission (or Chairman), upon transcript 

of evidence (117hen Comnli~siou map require additio3ial evidence), after 
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~ h i c h  the Commis&n (or Chairman) shall make findings of fact and its 
determinations predicated thereon. 

3. Exceptions to the decision of Con~mission (or Chairman),  stating 
the grounds of objection thereto, must be filed with the Comn~ission \vitllin 
ten days after  notice of such decision. 

4. Coinmission (or Chairman),  a t  a second hearing, passes upon the 
exceptions so filed; and if any exception is overruled then an  appeal may 
be taken, within ten days after such decision, to the Superior Court, this 
appeal being from the order o ~ e r r u l i n g  the exceptions. 

Emphasis upon two features may be helpful: First, where the exccp- 
tion to the original decision of the Comnlission (or Chairman) is broad- 
side. i.c., consists merely of an objection to and appeal from the decision. 
the only position reserved relates to the sufficiency of the findings of fact 
to support the judgment. Second, while the original determination in 
actual practice is usually, if not always, made by the Chairman, and the 
decision upon consideration of exceptions thereto in actual practice is 
mual l - ,  if not always, made by the Ful l  Commission, both determinations 
arc deemed the determinations of the Commission. Thus, in a strict 
sense. the procedure does not contemplate an appeal from the Chairman 
to the Ful l  Commission; rather, the Commission, prior to appeal to the 
Superior Court, must be given an  opportunity to pass upon exceptions 
filed to its original findings of fact and decision. I t  is from the latter 
determination that  the appeal to the Superior Court is taken. 

Reversed. 

31RP. MADI~1,ISE E. WHITSOS, A D ~ ~ I S I ~ T R A T R I X  OF MONROE WHITSOS. 
v. SHERRILIi FRBNCES, GEORGE FRANCES, ASD GEORGE FRAN- 
CES, Gr A I ~ U I A S  AD LITEM FOE SHERRILL E'RASCES. 

(Filed 13 October. 1954.) 
1. Evidence § 29 $6 - 

Plaintiff is not entitled to the introduction in evidence of allegations of 
the complaint which are denied by the answer, since such allegations are 
mere self-serving declarations. 

2. Same- 
Plaintid is entitled to introduce in evidence admissions in the answer of 

tlistinct and separate facts pertinent to the facts a t  issue as proof of the 
facts atlmltted ~vithout reference to the corresponding allegation of the 
complaint. 

Where an ndlnission in the answer is categorical, but is more or less 
nleaningless standing alone, plaintiff may offer suc11 portion, and on11 such 
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portion, of the corresponding allegation of the conll?lnint as  serves to 
esplain or clarify the specific admission. 

4. Evidence § 42c- 
Testimony of statements made by the driver of a motor vehicle after the 

collision as  to the defective contiitioil of one of his he~dlights  just prior to 
the accident, is admissible against him. 

3. Negligence § l9b (4)- 
Circumstantial evidence of negligence must be submitted to the jury if 

the facts and circumstances establish actionable negligence as  the more 
reasonable probability by logical inference, even though the possibility of 
accident n ~ a y  also arise on the evidence. 

6. Same- 
Physical facts and circumstances are  insufficient to be submitted to tlie 

jury on the issue of negligence if the inference of negligence therefrom 
rest? on mere conjecture or surmise. 

7. dutonlobiles a 1811 (2)-Proof of collision with pedestrian on high- 
w : ~ y  is  alone insufficient t o  warrant  inference of actionable negligence. 

Plaintiff's elidenee tended to show the following facts and circum- 
stances: The intant defendant was operating a truck on a public highway 
a t  night with knowledge that his right headlight was not burning. Plain- 
tib's intestate was walking on tlie highway headed n the opposite direc- 
tion. The right front fender of the trncli strucli the intestate, appare~ltly 
throning his body up between the fender and the hood from whicli it fell 
or was thronn clown a steep embankment, causing injuries from which he 
died. Hcltl: The evidence n a s  insufficient to be submitted to the jury on 
the issuc of the actionnble negligelice of defendant driver. the position of 
intestate and the truck at  the mon~ent of impact, nhether defendant d r i ~  er 
could  ha^ e seen him in time to have aloided the collision if he had been 
keeping a proper lookout and if his truck had been er111ipped ni th ploper 
hentlliglrls, all being left in mere specnlation a11d conjectnre by the mi-  
dence. 

A b ~ ~ ~  IT, hy plaintiff from Plrss, J.. Jn ly  Teri 1 1054, 3 1 1 ~ ~  IIELT,. 

Affirmed. 
Civil action to recorcr conipensation for the alleged TI rongful de:~tli of 

plaintiff's intestate. 
*\bout 5 :00 p.m. on 27 December 1953, deceased left the home of one 

T i l l i e  Dennett, saying he n as tlien 011 hi. may to Joe Street's store. This 
~vonld take hill1 hy the place his bodj ~i-ah later found H e  tlicn liatl ~ o n i e  
currency in hi, pocket-at 1ea.t a olle dollar hill and a ten dollar bill. 

Sliortly thereafter a motorist traveling north on Highway 26 along 
Bip Hock Creek saw the bulk of a body .tallding "rignt close to where the 
boil- \ \as  found. . . . The he.t I could qee he was o f f  of the black-top, 
whoever i t  vas .  He n a s  right clow to the shodder  of the road." 

-1s the motorist passed, he ob:erved a pickup truck approacliing fro111 
the oppoqite direction, going south. ('At the time I sax  the hulk of thi. 
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per-on the oncoming car or truck was coming dovn, meeting him. . . . I 
could not tell who i t  mas. I saw the bulk of this person, I gueqs, about 
50 feet abore the steps." The approaching vehicle had one headlight on. 
Shortly thereafter, the body of plaintiff'; intestate v a s  found on tlir oppo- 
site - ic l~  of the steps, about thirty feet from the creek. 

S e a l  tlip point the decedent'. body was fomid there is a bank from the 
shoultlrr of the road which 4 o p v  doun to Big Rock Creek. " I t  is an 
a~vful  rough place between the road and the creek." -1 s ta i r~ay-for ty  
or fifty step+-leads down the embankment from the road to a foot log 
a c r o s  the creek. The stairway has hand rails set on two by four up- 
right.. 

When ~ritnesses arrived, the truck belonging to defendant George 
Frances was standing on the hard surface portion of the road to the right 
of the center line. The hand rails of the stairway TTere "bursted open" 
and 1~roken. A locust bush or small tree about the size of an arm, grov ing 
about thir ty feet down the embankment, was broken off, and there was 
blood on the hand rail and spots of blood on the rocks. There were tire 
mnlli- on defendant's right hand side of the hard surface which began 
about thirty feet north of the stairway and extended south for a distance 
of one hundred forty feet. I t  v:as eighty-eight feet from the end of the 
tire inarks to the truck and eighty-two feet four inches from the beginning 
point uf the tire marks to the place the body was found. The right head- 
light of the truck was broken, and the right front fender and the hood 
were t l a n q e d .  The Chevrolet ~ inblenl  on the right side of the hood was 
brokrn. and a few strands of hair  were caught underneath it. "The right 
front f6ader was mashed in on the side and just a dent on the right side 
of the 

Some little time after the body mas disco~ered and people had gathered 
a t  the scene of the collision, a ten dollar bill and a one dollar bill lvere 
found a foot or two apart  on the shoulder of the road, thir ty or forty feet 
north of the steps. No dirt, glass, or other debris mas found either on 
the hard surface or on the shoulder of the road. 

7'lic infant defendant had been operating the truck, and defendants 
a d ~ n i t  in their an-~ver that the truck struck or collided with the deceased. 
Rcforf the collision he had becu har iug  some trouble with his right head- 
light. It would flicker on and off. TIP had trouble with the bulb. Two 
had hurnetl out. "He said that if th? glass was broken out of the head- 
light hc didn't k n o ~  it, but lie had had trouble with the bulb in the head- 
light . . . he had had his brother to fix it two times." There lvas no 
eridrilce as to the speed of the truck a t  the time of the collision or as to 
whether the reflector glass to the right headlight was in place a t  the time 
of thc colliiion. The highway was straight in both directions. 
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The course of thc highway a t  the point of the collision is referred to in  
the record both as north-south and east-west. The highway map indicates 
tha t  a t  that  point its course is north-south. We so tr3at it. This means 
that  deceased was walking in a northerly direction and the truck was 
headed south. 

,It the conclusion of plaintiff's evidence in  chief the court, on motion 
of defendant, entered judgment of involuntary nonwit .  Plaintiff ex- 
cepted and appealed. 

11'. 6". Berry ,  G. D. Bai ley ,  and I$'. E. Anglin for plainfif f  appel lanf .  
H(lr?iins, l ' a n  Trink?e, W a l f o n  d Burl; for d ~ f e n d o n f  nppellees. 

B~RTHIIJ,, C. J. I n  paragraph 7 of his conlplaiilt plaintiff alleges 
mrious  acts of negligence on the par t  of the operator of the pickup truck 
"causing qaid pickup truck to strike the plaintiff's intestate, Monroe 
Whitson, with crushing impact a t  a time when the said Xonroe Whitson 
was lawfully walking upon his extreme left-hand side or shoulder of -aid 
highway going in a northerly direction." 

The defendants in their answer deny all the allegations contained in 
said paragraph. 

*I t  the tr ial  plaintiff tendered in evidence that  part of paragra lh  7 
which is above quoted. On objection, this eridence was excluded. I n  
this ruling there was no error. 

E.c part(., se l f -s~rr ing  declarations contained in a complaint are not 
adnlissiblc in evidence as proof of the facts alleged. I t  iq the admihliony 
in  thc answer ~ h i c h  are available to and may be o f f ~ ~ ~ e d  as evidence hy 
the plaintiff' as proof of the facts admitted. 

. I d m i d o n s  of distinct and separate facts p e r t i n e ~ t  to the matter< a t  
issue contained in  the answer may be offered in evidence as proof of the 
facts admitted IT-ithout r e f~ rence  to the correspondirg allegation in the 
complaint. When, howerer, the defendant makes an  admission 11 hich is 
categorical in nature and, standing alone, is more or lesq ineaninglea~, the 
plaiiltiff may offer such portion, and only such portio I of the correspond- 
ing allegation of tlle complaint as serres to explain 01- clarify the specific 
admission tendered in evidence, hut  nothing more. 

This q'le,itiou i i  discus~ed in TTT;ns70w 1 ' .  , J o d a n ,  236 S.C. 166, 71) S.E. 
d 22'3. Reference may bc had to that dceiqion and th13 authorities tllerein 
cited. 

Statements made by the infant defendant after the colli4on relatire to 
tht. condition of his headlight just prior to the misl-ap mere adnliqsible 
as against him. S o  doubt objection thereto \\-as sustained because they 
were repetitious and the anqu er tended to place before tlle jury unrerified 
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hearsax, neighborhood rumors. I n  discussing the primary question pre- 
sented, we will treat these statements as if they had been admitted. 

Did plaintiff offer evidence of sufficient probatire force, when such 
evidence is considered in the light most favorable to her, to entitle her to 
have her cause submitted to a j u ry?  This is the decisive question pre- 
sented. 

Direct evidence of negligence is not required. I t  may be inferred from 
facts and attendant circumstances, and if the facts pro\-ed establish the 
more reasonable probability that  the defendant mas guilty of actionable 
negligence, the case cannot be withdrawn from the jury, though the possi- 
bility of accident may arise on the evidence. Etheridge v. Etheridye,  
222 N.C. 616, 24 S.E. 2d 477. 

When, i n  a case such as this, the plaintiff must rely on the phy ica l  
facts and other evidence which is circumstantial i n  nature, he must 
establish attendant facts and circunistances which reasonably warrant  the 
inference that  the death of his intestate was proximately caused by the 
actionable negligence of the defendant. Sowers v. X a r l ~ y ,  235 N.C. 607, 
70 S.E.  2d 670, and cases cited; Jiitchell I:. Xel t s ,  220 N.C. 793, 18 S.E. 
I d  406. 

The inferences conteniplated by this rule are logical inferences reaqon- 
ably sustained by the evidence when considered in the light most fayor- 
able to the plaintiff. A t k i n s  11. T m n s p o r f n t i o n  Co., 224 N.C. 688, 33 S.E.  
2d 209; Sowers v. X a r l e y ,  supra. I t  cannot be made to rest on colljccture 
or surmise. I t  must he "a permissible conclusion drawn by reason from 
a premise established by proof." Sormrs I ) .  X a r l c y ,  slips. 

Proof of a collision between a motor rehicle and a pedestrian on a 
public h i g h r a p  and the resulting death of the pedestrian is not sufficient 
to n-arrant an  inference that the collision and death were proximately 
caused by the negligence of the motorist. R a y  v. Posf, 224 N.C. 665, 
32 S.E. 2d 168;  Pnck v. Aulnan, 220 N.C. 704, 18 S.E. 2d 247; Jlitchell 
11. Xelfs,  supra; IIarwnrd c. General J I o f o ~ s  Gorp., 235 N.C. 88, 63 S.E. 
2d 555. 

T h e n  the e~ idence  contained in this record is sifted to its e-sentials 
and weighed in  the balance provided by these rules of law, v e  find we 
hare  just these bare facts established, prima facie, by the evidence. The 
infant defendant was operating a pickup truck on Highway 26 at night. 
At the time. his right headlight was not on. The decedent, a pede~trian.  
n-as on the same highway, headed in the opposite direction. The right 
front fender struck deceased, apparently throwing his body up between 
the fender and the hood from which it fell or was throvn down the steep 
embankment. The decedent received injuries ~ r h i c h  cauvd  his death. 
The defendants knew the headlight T\ as not in proper working condition. 
Ererything else is left to pure speculation. 
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There is no evidence from which it may be inferred that  the t ire marks 
mere made by the truck. I f  they w r e ,  then they indicate that  the rehicle 
mas traveling on the hard-surface portion of the road. il'o debris was 
found on the hard surface. Xeitlier was any found oil the shoulder. S o r  
mere there any tire marks on the shoulder. Deceased had a ten dollar 
bill and a one dollar bill wadded up. Similar bills were found on the 
qlloulder about an  11011r after the collision. Did they belong to the de- 
ceased? How did they get there?  H a d  they been knocked about by the 
c ~ ~ o w d  that gathered before thcy were found? The record fails to ansner. 

The lland rails to the steps mere spread out, and onct of the uprights mas 
broken. TTere the hand rails struck by the automobiie or the body of the 
deceawl as i t  fell or v as  caqt froni the truck 2 There was no mark on the 
truck identified as llaring been made by or corrrspor~ding to any par t  of 
the l ~ n i ~ r l  rail. The hlood and the location of tlw body vould seem to 
indicate that it n.as the body ant1 not the truck that  came ill contact v i t h  
the steps. 

T h e r e  was deceased n-hen ho was struck? STTas he ~;tancliiig or ~valking ? 
I f  defendant had becn keeping a proper lookout ant1 hi5 truck had been 
equipped with proper headlight., could he ha l e  seen deceased in time to 
avoid the collision, or did deceased fail to yield the right of n a y  or snd- 
tlenlg step in front  cf the oncoining ~ e h i c l e  ? 

Thus it is the testiniony doe, no more than engender y~eculation. R n y  
v. I'o.cf, supran. There is no el iclence from \~liicIi :111 inference may be 
tll-awn either one n a y  or a n o t l ~ e ~ .  Con-equently, tlil. line of cases repre- 
hentetl by Pack 1 . .  A-lomczn, above cited, is controlling hew. 

The judgment entered in  the court he lm i> 
Alffirined. 

(Filed 13 October, 195-1.) 
1 .  Abduction § 5- 

In order to  establish the defendant's guilt of elopiuq with a niarried 
woman in riolatioii of G.S. 14-42. the State must estrhlisl~ that a t  the time 
of the comwiwio~~ of the oA'riise the nif? \Yns innocent :~nd virtnous. 

Erideiice tlint a nlarrietl n.o111;1n lint1 retained her innocence and rirtue 
through some 20 years of iunrried life and through inore than 15 n~ont l~s  
of professions of lore for her by defei~tlaiit, :lnd t h , ~ t  she did not yield to 
tlefendant nntil sollie six t h y ,  prior to the actual elopement. and after he 
had asked her to marry h i m ,  is wfficieut upon the qnestion of her inno- 
rence and rirtnc, since the ~wlnirelllent of the statute is fulfilled if her 
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innocence and virtue esisted a t  the beginning of the acts of the defendant 
which in sequence led to the elopement. 

In a prosecution under G.S. 14-43, an instruction that the married Toman 
must have been innocent and virtnous a t  the time of the elopment "or a t  
sometime prior to the elopement,'' has the effect of denying the defendant 
the benefit of the proviso in the statute, and must be held for prejudicial 
error. 

4. Criminal Law 8 34- 
In order for testimony of hearsay statements to be competent as an im- 

plied admission of guilt on the part of defendant, it  must not only appear 
that the statements mere made in the presence of defendant, but also that 
the circumstances were such as to call for a denial on the part of defend- 
ant and that he had opportunity to do so. 

* ~ P P E A L  from Parker, J., J u n e  1954 Term, JOHKSTOX Superior Court. 
The indictment in this case charged that the defendant ". . . on April 

20, 1953, with force and arms, unlawfully, willfully, and feloniously did 
elope with one Estelle Dunn, the wife of Fraddy Dunn, an  innocent and 
virtuous woman, against the form of the statute . . ." 

Eatelle Dunn, a witness, testified : "I am 36 years old. Fraddy Dunn 
and 1 Tvere married in 1933. TVe ha re  eight children l ir ing and two 
dead. I had never seen Vernon Temple until 1951 vhen  Fraddy rented 
a crop from him. W e  stayed on his f a rm until the last of December 
1951, or the first of J anua ry  1952. Vernon came to our house fre- 
quently and brought liquor about every time he came. H e  and my 
husband would drink together and my husband would get drunk. Vernon 
had a wife and two children. They were not l i r ing  together. We 
moved to a house on John A. Johnson's place. Vernon Temple did 
not make any improper advances toward me prior to the time we moved 
from his farm. After we mored to Johnson's place he told me he loved 
me and I told him I loved him. For  about nine months, from January  
to Kovember, I did not see him. Ho~rever ,  he stayed a t  our house about 
two weeks in Norember. H e  and my  husband would drink and eat to- 
gether. N y  husband told him he was 11-elcome to stay. During that  time 
he did not suggest having sexual relations with me, but he told me he 
loved me and I told him I loved him. I did not see him again until 
March, 1953. I did not write to him and he did not write to me. 

"In March, 1953, he came back u p  home and stayed off and on for about 
four weeks, until we left. H e  again told me he loved me. H e  had helped 
my  husband work on the farm and I was glad he Tras there. liiy husband 
n-as drinking all the time from March until April, 1953. I was glad to 
get a y a y  from him because of his drunken condition. I told him about 
two weeks before if he didn't get sober and go to work I was going to leave 
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him. The first time Vernon promised to marry  me was about a week 
before we left. Vernon first had intercourse with me, [ think, on Tuesday 
morning about six o'clock in his autonlobile outside our house. The 
second time was 011 Thursday and the third time was on Friday. On 
Friday. I believe, he told me he had a caw coming up in recorder's court 
on Nonday and that he did not intend to face trial. On Saturday he 
inentioned to me for the first time about leaving. I did not telI anyone 
I was going. M y  husband had been drinking. We leEt in Vernon's 1952 
Pontinc about 12 o'clock a t  night on Sunday. On  Illonday night w e  
stayed ill a road cabin in  Harlem, Georgia, then went to Rosewell, 
Georgia. We stayed in  Georgia from about Llpri l  20 ~ n t i l  May 23. Then 
we left and went to Chicago. We first got a room and stayed in a hotel. 
Later we got an  apartment and lived together as husband and wife until 
we xchre arrested on October 12,  1953." 

'The n itness testified that  shn had n e ~ e r  had sexual relations with any 
person except her husband and Vernon Temple. When a&ed the reason 
<he snhmitted to tliz defendant, the plaintiff replied .he did because she 
wanted to. 

Ebtelle Dunn's father and her son both testified a ,  to  Temple's being 
a t  the Dunn home. The father testified tliat on one occasion he visited 
his daughter and as h e  entered the front door the deflmdant went out the 
back door. Fraddy was drunk a t  the tiijle. The son, then 15, called tlle 
deputy sheriff to come and take Temple away from the home. 

Evidence of the good character of Estelle Dunn was offered. 
Ernie  Beasley, a deputy sheriff, testified that  lie went to Fradcly Dunn's 

home on one occasion, found Fraddy clrmik on the bed, and TTernon 
'I'c~n~l,le in the house. "I do not bclieve that  Ebtelle Dunn v a s  there a t  
illat t in~e .  I n ent back on another occasion and tlie best I remember, 
Nrt. Dunn n as there, Yraddp a as drunk,  and Vernon Temple  as there. 

"I began an  investigation on information that  I receired regarding 
Vrixon Temple and L t e l l e  Dunn. I went to thr  Vernon Temple lionle 
and he was not there. I continued looking for  him for around six or 
sexen inonths. Purcuant to inforulation I received, X r .  I-Iayn-ood Star-  
ling. an agent of the SHI ,  a i d  I went to Chicago by airplane. Tl'e found 
ITwnon Telnple and Estelle Dun11 in tlic. city jail. We took Teiuple and 
Mr.. Dun11 and nent  to the aparhnent t h t  they had livcd in. T e  found 
their ~ l o t h e s  in one of the roortis. Tlir3ir <tuff had lxen moved out and 
stored in another place in the bawnent .  TTe brought T'ernoa Temple and 
Mr:. Dunn back to North Carolina. T'ernon Temple told mc tliat they 
left Johnston County and ncxnt to Georgia but they n ound up in Chicago. 
7Ic said that  they had l i d  together as man and wife." 

Lnlon 13arbour testified: "I live in Dunn and I am a sister of Eqtelle 
Du3n. On or nhout the 20tli (lap of August (probably April)  1953, I 
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saw Ternon Temple at  my home in Harnett  County about 11 :30 or a 
quarter to 12 in  the nighttime. Well, they came up and blew the horn 
and n-oke us up. Estelle came to the door and called me. I got up  and 
she came in. Temple was in the car. Vernon did not come in the house, 
not that night, but they came in the house, Estelle Dunn and Fraddy 
Dunn. Temple was in the car. Estelle's children and this colored man 
were along. I had a conversation with my sister about the children. 
That  was not the first time Temple and my sister had been in my house. 
They had been several times. Sometimes they would come once or twice 
a week. My sister came to my house many times when Temple was not 
with her. I imagine I saw Vernon Temple at  Estelle's and Fraddy 
Dunn's as many as 10 times." 

At the conclusion of the State's evidence, motion for judgment as of 
nonsuit was made and overruled. Defendant excepted. The defendant 
rested without offering evidence and renewed the motion, which was again 
overruled. The defendant again excepted. The jury returned a verdict 
of guilty, judgment was pronounced, from which the defendant appealed. 

Afforney-General  M c N u l l a n  and Assistani Attorney-General iVoody 
for fhe State .  

J .  R. Barefoot  and E. R~amuel Temple, Jr.,  for defendant, appellant. 

I - I~c~>rss ,  J. The defendant was indicted under Section 14-43 of the 
General Statutes of North Carolina, as follows: 

"- lbdurt ion of married women.-If any male person shall abduct or 
elope IT ith the wife of another, he shall be guilty of a felony, and upon 
conriction shall be imprisoned not less than one year nor more than ten 
year.: Provided, that the woman, since her marriage, has been an  inno- 
cent ant1 ~ i r t u o u s  woman: Provided further, that no conviction shall be 
had upon the unsupported testimony of any such married woman." 

The indictment charged elopement, not abduction. Defendant's counsel 
contend the court should have sustained the motion for judgment as of 
nonsuit for the reason that Estelle Dcnn at  the time of the elopement 
mi. not an innocent and virtuous woman, for that she had admitted that 
on Tue~day .  Thursday, and Friday before leaving on Sunday she had 
had ersual intercourse with the defendant because as she said, "she wanted 
to." The elopement was first planned on Saturday and the actual leaving 
took place on Sunday night. Howeuer, for more than a year the defend- 
ant had been professing his love for Mrs. Dunn. H e  seemed to have 
gained a ~velcome to the home by furnishing liquor to the husband and 
making love to the wife. The Dunn's spent the year 1951 on Temple's 
farm and made a crop there. The evidence showed that Temple was 
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frequently in and about the home. The last of Decjmber, 1951, or the 
first of January,  1952, the Dunn7s moved away from the Temple f a rm 
and moved to the Johnson place. I n  November of 1952 the  defendant 
spent approximately two weeks in the Dunn home. During that  time the 
son of 1 5  became so concerned about what was going on tha t  he went for 
the deputy sheriff and had the defendant arrested. 

For approximately one month, 20 March to 20 April, the defendant 
had again lived in the Dunn home. According to the wife's story he had 
aqked her to  marry  him about a week before they left. The proposal of 
marriage was before the first act of intercourse. 

The indictment charges that  a t  the time of the commission of the 
offense the wife was an  innocent and virtuous woman. The law requires 
proof of that  fact  before a conviction can be had. Mrs. Dunn testified 
tha t  even as to the defendant she had retained her innocence and virtue 
through more than 15 months of profes~ions of love and until after he 
had asked her to marry  him. I t  is not surprising, therefore, that  this 
conduct led to elopement. I f  innocence and virtue existed a t  the begin- 
liing of the acts on the par t  of the defendant x-hich in sequence led to the 
elopement. the requirenlent of the statute is fulfilled. I n  the case of 8. c. 
H o p p e r ,  186 K.C. 405, 41 3, 119 S.E. 769, this Court said : 

"The statute was made to protect the home against the lust and passion 
of evil men, who subtly. slyly and cunningly would creep into the family 
circle and poison its fountain source-the woman i r  the home. Can a 
man, through fraud, persuasion or deceit, go into a home and seduce the 
wife, who u p  to that  time was a n  innocent and virtuous woman, and then 
abduct or elope with her, and, after baring despoiled her-'despoiled of 
innocence, of faith, of bliss7--claim she mas not innocent and ~ i r t u o u s ?  
W e  do not think he could thus escape the wrong done. 

"It is a maxim of law, recognized and establishel, that nu l lus  com- 
modzim capere p o f ~ s t  d e  i n j u r i a  sua propria (no one can obtain an  adran- 
tage by his own wrong). Eroorn7s Legal Maxim's, (8th Ed.) ,  p. 279. 

"In Carpen ter  u. T h e  People ,  S Barbour's Suprame Court Reports 
(S.Y.), p. 603, . . . the Court, in passing upon the meaning of 'an 
unmarried female of previous chaste rharacter,' said:  'We think the 
word. referred to do mean actual personal virtue-that the female must 
be actually chaste and pure in conduct and principle u p  to the time of thr 
cominission of the offense. Not that  this must be the case u p  to the 
moment of taking her away for the purpose mentioned, but that  i t  must 
be so up to the cornmencenlent of the acts of the party accused-done with 
the purpose indicated, and which result in such taking away. The process 
of inreigling and enticing may be the work of time, and when commenced, 
the female must be of chaste character in the senqe above defined.' " 
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I n  the H o p p e r  case the first act of intercourse took place more than 
three months before the actual elopement. 

Vhi le  the motion for judgment as of nonsuit was properly overruled, 
nerertheles the case must go back for a new trial because of error com- 
mitted in the charge, the objection to which is raised by defendant's 
exception No. 57. The court charged: 

"So. in this case i t  is necessary for the State of S o r t h  Carolina to 
satisfy you from the evidence, and beyond a reasonable doubt, that the 
defendant Vernon Temple abducted and eloped with the v i f e  of another; 
( 2 )  That at  the time, or some time prior to the elopement, the married 
woman was a chaste and pure, or innocent and virtuous woman; ( 3 )  That 
there shall be supporting testimony as to the statements of Estelle Dunn, 
about which the Court has already instructed you; that is, that there is 
supporting testimony, but that the weight of that testimony is entirely 
within the discretion of you members of the jury;  that is, the weight that 
you give to that testimony." 

The court charged: '(It is necessary for the State . . . to satisfy you 
from the evidence and beyond a reasonable doubt . . . (2)  That  at  the 
time or a t  some f i m e  prior t o  t h e  e lopement  the married wonlan mas a 
chaite and pure, or innocent and rirtuous woman." 

Tile charge, as given, lifts part of the burden the statute placed upon 
the State. The statute says: ('Provided, that  the woman since her mar- 
riage has been a n  innocent and virtuous woman." The charge, as given, 
permitted the State to carry the burden imposed by showing that the 
woman, a t  some t i m e  p7"io~ to  e lopement  was an innocent and virtuous 
woman. Every woman is innocent and rirtuous a t  some t ime .  The battle 
line of the case was whether the wife, a t  t h e  t i m e  of e lopement  (as herein- 
before defined) mas a n  innocent and virtuous woman as contemplated by 
the first proviso in the Act. The charge as given was equivalent to strik- 
ing out this proviso. The errol., therefore, was prejudicial. 

Some serious questions arise on the record with respect to the admissi- 
bility of evidence. Vitnesses were permitted to testify to hearsay state- 
ments of a prejudicial nature if made in the presence of the defendant, 
regardless of whether the statements wcre of such character as might be 
deemed to require a n  answer on the part  of the defendant or that  his fail- 
ure to answer might lead to a n  inference of guilt or guilty knowledge. 
To inake competent the statement of others, more must appear than the 
mere fact the statements mere made in the presence of the defendant. 
TVith respect to the admissibility of this type of evidence, the correct rule 
is stated by former Chief  Just ice  S fncy  in the case of S.  v. W i l s o n ,  205 
S . C .  376, 171 S.E. 338, from nhich we quote : 

"TTrhen a statement is made, either to a person or within his hearing, 
implicating him in the commission of a crime, to which he makes no reply, 
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the natural  inference is that  the imputation is perhaps well founded, or 
he would have repelled it. 8. v. Sziggs, 89 N.C. 527. Bu t  the occasion 
must be such as to call for a reply. ( I t  is not sufficien; that  the statement 
m-as made in the presence of the defendant against whom i t  is sought to 
be used, even though he remained silent ; but i t  is further necessary that  
the circumstances should have been such as to call for :i denial on his part, 
and to afford him a n  opportunity to make it.' 16  C.J., 659. 

'(Silence alone, i n  the face or hearing of an  accusation, is not what 
makes i t  evidence of probative value, but the occasion, colored by the 
conduct of the accused or some circumstance in connection r i t h  the 
charge, is what gives the statement evidentiary weight. S. v. B u r t o n ,  94 
Y.C. 947 ; 8. v. B o w m a n ,  80 N.C. 432. '7'0 make the :,tatements of others 
evidence against one on the ground of his implied admission of their t ruth 
by silent acquiescence, they must be made on an  occasion when a reply 
from him might be proper l y  eapectecl. But where the occasion i; such 
that  a person is not called upon or expected to  speak, no statements made 
in  his presence can be used against him on the ground of his prewmed 
assent from his silence.' B s h f ,  J., in Guy v. J f a n u e l ,  89 hT.C. 83. 

'(Due to the manifold telnperanlents of people and their rary ing con- 
ceptions of the fitness of things, the character of e~ idence  we are now 
considering is so liable to misrepresentation and abuse that  the authorities 
uniformly consider it as evidence to be received with great caution and, 
except under well recognized conditions, hold it to bs inadmissible alto- 
gether. Hence, unless the party a t  the time mas affx-ded a fail. oppor- 
tunity to speak, or the statements were made under circumstances and by 
such a person as naturally called for a reply, the e~ idence  is not admis-ible 
a t  all. S. v. J a c k s o n ,  150 N.C. 531. 65 S.E. 376. 'The silence of the 
accwed may spring from such a variety of motives, some of which may be 
consistent with innocence, that  silence alone is v e r j  slight eridencc of 
guil t ;  and, aside from the inference which may arise from the attendant 
circumstances, should be receired with caution as proof of guilt.' r n d e r -  
hill Crim. Er. (3rd Ed.), sec. 209. I t  is readily conceded that  'mere 
shadom of confessions,' which arise from silence in the face of accusa- 
tions, are not to be received in  evidence unless they amount to admi?iions 
by acquiescence. 8. v. Bzi i ler ,  185 K.C. 625, 115 S E. 889. Q u i  face f  
notz  u f i q u ~  f a f e t u r ,  sed t n l n rn  v e m m  es f  eum n o n  negare .  (IIe n h o  is 
silcnt does not indeed confess, but yet it is true that  hc does not den?-.' " 

We r ~ f r a i n  from discussing further t h ~  exceptions to the a t l m i d i l i t y  
of eridcnce on the qronnd that  the questions presented by them may not 
arise on another trial. 

On account of the prejudicial error in the charge, tl e case milst go back 
to the Superior Court of Johnston County for a 

Xew trial. 
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STATE v. DAVID M. ROBERSOK. 

(Filed 13 October, 1954.) 

1. Automobiles 8 18g (4)- 

While as a general rule, a person of ordinary intelligence, who has had 
an opportunity for observation, is competent to testify as to the rate of 
speed of a moving object, such as an automobile, where a motorist testifies 
he did not see the other car involved in the collision before the impact, his 
estimate of the speed of the other car is without probative value and is 
incompetent. 

2. Automobiles § 29b- 
In this prosecution under G.S. 20-140 there was no competent opinion 

evidence that defendant's car was traveling a t  excessive speed, and the 
physical facts a t  the scene of the collision are held insufficient, standing 
alone, to take the case to the jury on the charge of reckless driving, and 
defendant's motion to nonsuit should have been allowed. 

3. Segligence 3 25- 
Culpable negligence in the law of crimes is something more than action- 

able negligence in the law of torts. 

4. Automobiles § 8g- 
The skidding of an automobile, without more, does not imply negligence. 

APPEAL by defendant from C ' w r ,  J., at  Ju ly  Term, 1954, of WASH- 
1iYUTOi-i. 

Criminal prosecution begun ill Recorder's Court of Washington 
County, and transferred to the Superior Court for trial, defendant having 
requested a jury trial, and in Superior Court a true bill of indictment was 
returned by the grand jury, charging that  defendant "did drive a motor 
vehicle upon a public highway carelessly and heedlessly in willful and 
wanton disregard of the rights or safety of others or without due caution 
and circumsp&tion and a t a  speed or in a manner so as to endanger or be 
likely to endanger any person or property against the form of the stat- 
ute." etc. 

Defendant entered a plea of not guilty. 
The record discloses that  this prosecution grew out of a collision which 

occurred about 7 o'clock on the morning of 25 August, 1953, b e t ~ e e n  a 
Chevrolet 2 /4 ton pickup truck owned and operated by one D. 0. Patrick, 
heading south on Highway #64 going toward the town of Roper, N. C., 
and a Cherrolet convertible automobile owned and operated by defendant 
i n  an easterly direction on a road bypassing the town of Roper and paral- 
lelling Highway #64. 

The collision took place almost i n  the middle of the intersection. 
Patrick's truck v a s  "just a little bit by the middle of the intersection." 
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I t  was moving from Roberson's left. As to whether construction on tlie 
by-pass was being carried on, the evidence is contradictory. There n ere 
no stop signs at either intersection. There was a s i g l  a t  one end saying 
"Road under Construction." Other cars had been traveling the road 
while the work was going on. 

A11d the bighn ay  patrolman, as nitness for the State, testified : "It n as 
not unuwa l  for X r .  Roberson to be on it. I t  was not barricaded a t  that  
end, but i t  mas a t  the other." 

.Is to skid marks : The h i g h r a y  patrolman testified : "The skid mark. 
. . . mere mighty short . . . From the time he applied his brake., tliat 
was 28 feet on a dirt road . . . from the point of collision." 

As to speed of Roberson's ca r :  Patrick, as witness for the State, t e ~ t i -  
fied: "I never even saw the Roberson car until it  hit me . . . I had not 
more than got on the highway when he struck me." Then on being asked 
the question : "Do you ha re  an  opinion satisfactory to yourself as to 11on 
fast Mr. Roberson was driving?", tlie vitness ansnered:  "The n s , ~  I 
think, around 65 nliles per hour, from the way he drug his brake- and 
. . ." Thereupon, the court instructed the jury not to consider a i d  to 
disregard that  answer. Bu t  the witness continued : "Yes, I have an  opin- 
ion satisfactory to myself aq to how fast  he was driv ng. I n  my  opinion 
he x a s  driving 65 miles per hour. . . . H e  hit the truck broadsided. I t  
landed on side and then on the top . . . The chassis and the hood v a s  
torn all to pieces and the fenders and the glass broke1 all to pieces. The 
truck was dr i ren  20 feet from the time it was hit until i t  landed by the 
impact of the Roberson car . . . I t  hit the truck, piclied i t  off the ground, 
turned it OT er, struck on its picle and then on its top." 

Then, again quoting the n i t nev  Patrick : "He ( R ~ b e r s o n )  was trauel- 
ing faqter than he ihoilld ought to . . . Yes, I knew I was 011 the left 
right here. I 7ie11t out without stopping to see if anybody n a s  coming. 
Yo, I did not stop and neither did he . . . The way Mr.  Roberson hit me 
a d  the n.a- his tires drug on the road, I say I could tell he waq going 
wronnd 65 n d e s  per hour. Ye<, I was going forn ard when he hit Inc . . ." 

The highway patrolnlan testified: "I investigatel this accident . . . 
'The skid marks TI ere mighty short, but tlie impact, as Mr. Roberson wid 
tliat day, was a 1)retty hard i ~ n p ~ c t .  I would say h~ was ru~ining about 
the speed limit. I could not ssy  h r  \\:IS running over the s p m l  limit 
vhich i q  35 mile. per hour there. but it had been a real qolid 1)low. but 
jlidgi~ig from the chortness of the skid marks, I could not cap clefinitclp 
. . ." Then on cross-examination, the p ~ t r o l ~ n a n  continued : "Ye<, Rober- 
con v a s  drir ing about 35 miles per l i o u ~  and that  W I S  the speed limit a t  
that  point. Yes, the <kid marks w r e  ~ h o r t .  Ye;, N r .  Patrick v a s  to 
Mr. Roberson's left. There 7rt.re no stop signs erecte3 there at that inter- 
section. .it the end of the road Mr. Roberson n-ent in there v a s  no l~a r r i -  
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cade, just a sign saying 'Road under Construction.' Yes, there were other 
cars that  had been using the road while work was going on. . . . Yes, it 
is a pretty blind intersection there, with weeds to cut off the view." 

Motion of defendant a t  end of State's evidence for a directed verdict of 
not guilty was denied. Exception. 

Defendant, as witness for himself, testified: "I live in  Williamston 
. . . On August 25 I was on the way to Creswell . . . There were little 
patches of fog that  morning. I t  was not a complete blackout of fog, but 
there seemed to be open holes in it, light places, then patches of fog when 
you could not see anything. I do not know whether that  had . . . was the 
cause of this accident, for sure, or not. . . . When I got to the end of 
this by-pass here . . . Yes, the entrance in, there was not barricade u p  
and there was a sign saying 'Road under Construction.' The tracks mere 
very plain where other cars had been traveling there, so I turned and 
started through them. I do not knom how fast  I was going. I could not 
ha re  been going very fast because I stopped down to 11-here I had to 
change gears when I turned. Coming from Williamston I would have 
been on the right-hand side of the road. I had to  make a left turn  to 
cross the road, had to slow down and hold my  hand out, to make the turn. 
I v-a. only about 300 yards then to where we went together, so I could not 
h a ~ e  been driving very fast and could not have got u p  speed from almost 
a complete stop in that  length of time. I saw Mr. Patrick before I hit  
him but it was too late to do anything about it, but I didn't see him time 
enough to knom, but he admitted on the stand that  he did not see me a t  
all. H e  did not make any attempt to stop. I was not going as fast as 60 
or 65 miles per hour. I could not h a w  been going over 35 or 40 a t  the 
ontside. Of course, I xvas not looking a t  the speedometer, but I could 
not hare  been going very fast. Mr. Patrick mas on m y  left. No, I do not 
hare  an opinion exactly as to how fast Mr. Patrick was going, but I would 
say 45 miles per hour, something like that. I do not think he was exceed- 
ing the speed limit, but I believe he mas running a little faster than I was. 
I struck his truck in the side and knocked i t  over and i t  stopped ~ ~ i t h  the 
~rheels  u p  . . . The width of thc road I mas on was about the same width 
as the other road ; it  is wider than  the other road. I t  has the right of way 
1 1 0 ~ .  yes, a t  that  time it was under construction and just a dir t  road. 
I knew the crossroad was a paved road." 

Defendant renewed motion a t  end of his evidence for judgment as of 
nonsuit. Motion denied. Exception. 

Verdict : Guilty as charged. 
Judgment:  Confinement in  jail and assigned to work the roads, etc. 

Sujpended on condition that  defendant pay into office of Clerk of Supe- 
rior Court of Washington County for the use of D. 0. Patrick the sum 
of $250.00 on or before 1 October, 1954, and cost of action, that  said sum 
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shall be applied by the said D. 0. Patrick toward payment of any damage 
that  he sustained in the collision between defendan1,'s car and tmck of 
said D. 0. Patrick. 

Defendant appealed therefrom, a~s ign ing  error. 

Attorney-Geveral  X c X z ~ l l a n ,  .-lssistant At torney-General  B r u t o n ,  and  
Gerald El. W h i t e ,  Xernber  o f  S t a f f ,  for t h e  S t a f e .  

L e R o y  Sco t t  for de fendan t ,  appel lant .  

WISBORSE, J. The determillatiye as~ignnient  of error on this appeal 
is based upon defendant's exception to denial of his inotion for judgment 
as of nonsuit. The exception is well taken. 

While i t  is a general rule of law, adopted in this State, that  any person 
of ordinary intelligence, who has had an opportunity for observation, is 
competent to testify as to the rate of speed of a mooing object, such as an  
automobile, I I i c k s  v. Love ,  201 N.C. 773, 161 S.E. 3C4; Jones  1%. Bagwel l ,  
207 N.C. 378, 177 S.E. 170; l ' ynda l l  u. TYi71es Co., 226 N.C. 620, 39 S.E. 
2d 828 ; B m f o r d  v. Cook ,  232 N.C. 699, 62 S.E. 2d 327, one ~ v h o  did not 
see the moving object or automobile in motion is n3t competent to give 
a n  opinion as to its speed. T ~ j n d a l l  T .  H i n e s  Co., szlpra, and cases cited. 
,\lso C a r m t h e r s  7 ) .  R. R., 232 N.C. 183, 59 S.E. 2d 782. 

Testing the evidence offered upon the tr ial  in Supl2rior Court as sho\vn 
in  case on appeal, by this rule, i t  appears that  the opinion evidence as to 
speed of defendant's autonlobilc comes from witnesses who did not see his 
automobile before the collision. The witness Patrick swore "I never even 
saw the Roherson car until it  hit me." .Ind the highway patrolnlan came 
to the scene to investigate the collision. Hence, neither Patrick nor the 
high~vay patrolman mas a competent nitness to testify as to the speed of 
defendant's car, and their testimony in this respect is without probative 
1-alue, T y n d n l l  v. H i n c s ,  supra;  ( ' nu  uihers 7.. E. R., stlpra. 

I n  the C'armthers  case, slrp,tr, each witness offered estimate< of the 
speed of defendant's car based on the result of the impact-for which 
purpose it was held that  each mas not a con~petent witness. 

Therefore, stripping the evidence of the State of the estimates of speed 
a; given hy these witnesse;, there remains in  the State's evidence no esti- 
mates of the speed of defendant's automobile. ,\ad defendant in hi. testi- 
mony stated that  he could not have h e m  going over 35 or 40 nrilcs per 
hour a t  the outside. 

Hence the question arises :IS to nlietlier or not the physical facts, the 
skidding of defendant's car and the re:ult of the impact upon Patrick's 
truck, under the attendant circumita~lce., stallding alone, are snfficient 
to take the case to the jury on the chalage of reckkss driving as defined 
by G.S. 20-140. TTe hold that  the a n - ~ w r  should be "To." 
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This statute, G.S. 20-140, declares that  "any person who drives any 
vehicle upon a highway carelessly and heedlessly in  willful or wanton 
disregard of the rights or safety of others, or without due caution and cir- 
cumspection and a t  a speed or in a manner so as to endanger or be likely 
to endanger any person or property shall be guilty of reckless driving, 
and upon conviction shall be punished . . ." 

 he language of this statute constitutes culpable negligence. And cul- 
pable negligence in the law of crimes is something more than actionable 
negligence in the law of torts. Indeed, i n  the law of torts the mere fact 
of the skidding of an automobile is not of itself such evidence of negli- 
gence in the operation of an  automobile as to render the owner liable for 
a n  injury in consequence thereof. Skidding itself does not imply negli- 
gence. -Ifitchell v. X e l f s ,  220 X.C. 703, 18 S.E. 406; Hoke v. Greyhound, 
227 S .C .  412, 42 S.E. 2d 593. 

Moreover, it  is not amiss to note (1) that  the case on appeal di: *C 1 oses 
that Patrick has sued defendant in a civil action, and (2)  that  consid- 
erable space v a s  given in the tr ial  below to matters pertaining to civil 
icsues. T e  think the controversy belongs in the forum of the civil courts. 

Reversed. 

STATE r. XED NOORE. 

(Filed 13 October, 1954.) 

1. Searches and Seizures § -1- 
Where otficers are lawfully on the premises of defendant, and defendant 

consents to a search of the premises by them, such consent dispenses with 
the necessity of a search warrnut, and evidence obtained by such search 
is competent. G.S. 15-27. 

2. Same : Criminal Law § 43- 
Where defendant upon the trial objects to the admission of e~idence 

obtained without a search warrant, and the court upon the voir dire finds 
upon conflicting evidence that defendant consented to the search of his 
premises by the officers without a warrant, the finding of the court, sup- 
ported b ~ -  e~idence, is conclusire, and the evidence obtained by the search 
is competent. 

APPEAL by defendaut from Roile, J . ,  February Term, 1954, of EERTIE. 
The defendant was conr-icted in the Recorder's Court of Bertie County 

upon a 77 arrant  charging him ( I )  ~ v i t h  haying in his possession a quantity 
of nontas-paid liquor, and ( 2 )  ~ ~ i t h  having in his possession a quantity 
of intoxicating liquor for the piirpose of sale. From the judgment im- 
powd he appeal~rl  to the S u p e r i o ~  Court where he was tried de n o c o  upon 
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the warrant. The  jury returned a verdict of guilty on the first count, and 
not guilty on the second count. The court pronounced judgment and the 
defendant appeals therefrom, assigning error. 

. l t torney-General JIcJIullan, l l s s i s f n n f  At torney-General  Loce ,  a n d  
Gerald F. W h i t e ,  X e m b e r  of S t n f ,  for t h e  S ta te .  

,Tones, Jones  '6 Joncs  and J o h n  R. Jen/<ins ,  Jr . ,  for clefendan f ,  appel- 
lu?l t .  

DEASY, J. I t  is disclosed by the State's evidence that  on 5 January,  
1952. the Sheriff of Bcrtie County, with one of his deputies and an  agent 
of the State Bureau of Inrestigation, went to  the home and place of busi- 
ness of the defendant, both of which are in the same building, for the 
purpose of looking for a large quantity of cigarettes, a watch, and a 
jacket, which had been stolen from Northcutt's store in Trap,  North 
('arolina, the night before. The  defendant's house is :L one-story wooden 
building. The  front  room of the house is approximately 15 or 16 feet 
long and 12 feet wide. There was a piccolo in the room and the room was 
being used as a dance hall and for the sale of canned gclods, cigarettes and 
soft drinks. There is a hall or  bedroom bet-rr-een the front  room and the 
kitchen. The officers, after informing the defendant about the theft a t  
Nortl~cutt 's  store, requested pel-mission to look around the premises of 
the defendant for the stolen goods. The defendant said, "Go ahead, it is 
not around here but you are welcome to search." The c,fficers did not have 
a search warrant. 

The agent of the S.B.I. also inquired n-hether the defendant had a 
license to scll beer. The defendant said he did not ;  tha t  he did not sell 
beer. Whereupon, the agent inquired whether he had any beer i n  his 
refrigerator. Defendant replied that  he did not but that  he was welcome 
to look. 

The deputy sheriff and the agent of t h ~  S.B.I. searched the storeroom 
or dance hall for the stolen goods and then went through an  open door 
into the kitchen where they found on a table just inside the kitchen door 
a tea kettle full of nontax-paid whiskey. The Sheriff and the defendant 
were still i n  the storeroom. The other officers called the Sheriff. The 
defendant accompanied the Sheriff into the kitchen and got a container 
for the liquor which the officers seized. *if ter  the liquor was discovered 
in  the kitchen, the defendant was asked about a key to his barn. H e  
delirered the key to the barn and the officers searched i t  but found no 
additional liquor. The defendant a t  no time objected to the search of his . 
premises or any par t  thereof. 

Jn  the tr ial  below, the defendant promptly objected rind moved to strike 
the evidence with respect to the liquor found in his kitchen on the ground 
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that since the officers did not have a search warrant, G.S. 15-27 made such 
evidence incompetent. 

The pertinent par t  of the abore statute reads as follows : "Provided, no 
facts discovered or evidence obtained without a legal search warrant  in 
the course of any search, made under conditions requiring the issuance of 
a search warrant, shall be competent as evidence in the trial of any 
action." 

The first question posed is whether a search warrant  was required to 
search the premises of the defendant if he consented to the search. The 
anslver is no. I t  is generally held that  the owner or occupant of premises, 
or  the one in charge thereof, may consent to a search of such premises and 
such consent will render conlpetent evidence thus obtained. Consent to 
the search dispenses with the necessity of a search warrant  altogether. 
S. c. Fowler ,  l i 2  S . C .  905, 90 S.E. 408; Uni ted  S ta tes  v. W i l l i a m s ,  295 
I?. 219; C z l f f i n g  v. Cni ted  ,States, 169 F.  2d 951; C a l h o u n  v. Gnited 
S f a t e s ,  172 F. 2d 457; Tornl inson v. S t a t e ,  129 Fla. 658, 176 So. 543; 
S t a f e  v. H a g a n ,  47 Idaho 315, 274 P. 628; People  v. S w i f t ,  319 111. 350, 
150 S.E. 263; S h a d e  v .  S t a t e ,  196 Ind.  665, 149 S.E. 348; G r a y  v. C o m -  
monzceal fh ,  198 Ky.  610, 249 S . T .  769; X o r r i s  1;. C 'ommonweal th ,  306 
Ky. 349, 108 S.W. 2d 58;  I I a h n  v. 5' tafe ,  38 Ohio 461, 176 N.E. 164; 
D y e r  T. S t a t e ,  61 Okla. Crim. 202, 66 P. 2d 1104; C a m p  v. S t a t c ,  70 
Okla. Prim. 68, 104 P. 2d 572; S a y e l  T. S t a t e ,  126 Tex. Crim. 265, 71 
S.T.  2d 285; S t a t e  v. A I I o r z f g o n ~ ~ r y ,  94 TT'. Ta .  153, 117 S.E. 870; 79 
C.J.S., Searches and Seizures, aection 62 ( a ) ,  page 816, et seq., citing 
numerous authorities. "The re  an  officer is x-here he has a right to be and 
becomes a ~ i t n e s s  to an offense which necessitates acting as such officer, 
he may make the incidental search and seizure, but where he observes the 
offense after he has made an unlawful entry a snbsequent search and 
seizure without a warrant may be illegal." 70 C.J.S., Seal-ches and Sciz- 
ures. section 68 ( a ) ,  page 845, ef seq., citing Pho.enix Cereal Beverage Co., 
C.C.A.X.Y., 58 F. 2d 953; E l c l ~ ~  1 . .  C a m p ,  193 Ga. 320, 18 S.E. 2d 622; 
L e e  7%. S t a t e ,  140 Tex. Cr. 155, 143 S.W. 2d 389; Cwster v. S t a t e ,  117 Tex. 
Cr. 164, 36 S.TTT. 2d 504; S t a t c  c. B o f n l a n ,  245 TVisc. 367, 14 N.W. 2d 
146. See also H a r f  v. Con?~nontcenl!?:, 198 Ky. 844. 250 S.W. 108 ; Tmy-  
lor v. S t a t e ,  111 Tex. Cr. 58, 11 S.V. 2d 318; S t a t e  v. V a n d e t f n ,  108 
TV. TTa. 277. 150 S.E. 736. 

The second question is whether the defendant consented for the officers 
to search his premises, including his kitchen. When the defendant ob- 
jected to the admi4011 of any eridence v-ith respect to the liquor found 
in his kitchen, on the ground that mch eviclence x-as not competent, hav- 
ing been obtained ~vithout a search va?rant ,  a preliminary question of 
fact ~ v a s  raised for the determination of the trial judge. 
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The court, in the absence of the jury, lward the testimony of the State's 
witnesses and tha t  of the defendant as to whether the search of the de- 
fendant's premises was made with his consent. There was a conflict i n  
the testimony. I-Iowerer, the court found as a fact that  the defendant, a t  
the request of the officers, voIuntariIy gave them permission to search his 
premises for stolen goods and that  the officers, pursuant to such consent, 
proceeded to make a search of the defendant's premises in the course of 
which they discovered a tea kettle full of nontax-paid 7,vhiskey. 

Upon the foregoing findings of fac.t tlw court held that  the testimony 
offered by the State, with respect to  rhcl discovery of the nontax-paid 
~r-hiakey, was competent and overruled the objection of the defendant to 
i ts  admission and his motion to strike such evidence. 

T h e  d i n g  of a trial judge oil a zwir dire ,  as to the conipetency or in- 
competency of evidence, will not he disturbed if supported by any compe- 
tent evidence. S. v. Rogers ,  233 N.C. 300, 64 S.E. 2d 572, 28 A.L.R. 2d 
1104; S. v. Yanning, 221 S.C. 70, 15  S.E. 2d 821; S L!. Fain, 216 N.C. 
157. 4 S.E. 2d 319; S. v. .Moore, 210 N.C. 686, 188 8.E:. 431; 8. v. W h i t e -  
ner, 191 N.C. 659, 132 S.E. 603; s. v. rlndrew, 61 :Y.C. 205. Jus t  as 
the voluntariness of a confession is the test of admissibility, S. v. Li t t e ra l ,  
227 N.C. 527, 43 S.E. 2d 84, so is the consent of the owner or person in 
charge of one's home or premises essential to a valid search thereof with- 
out a search warrant. 

The  defendant's exceptions present no prejudicial error, and in the 
tr ial  be lo^ we find 

N o  emor. 
-- 

C .  I,. NOODT v. TT;ILLI,LM ZIRIMERJJAR' 

(Filed 13 October, 1954.) 
Automobiles § 18h (3)- 

Defendant's disabled automobile was standing oblicluely on his right of 
the highway with its left rear bumper some distance over the center line. 
Plaintiff's ow11 testimony mas to the effect that he obswved defendant's car 
some 500 feet ahead of him on the highway, with its h~adlights shining, but 
that he drove on and collided with the !eft side of the car, notwithstanding 
his wife was telling him that the car was orer on his side of the road, and 
although he had room to pass on the shoulder to his right, or could have 
stopped a t  any point along the highway before hitting the car. Held: 
Plaintiff's own testimony discloses contributory negligence barring recov- 
ery as a matter of lam. 

APPEAL by defendant from R o n e ,  J., at  March Civil Term, 1954, of 
VAKPE. 
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Civil action in  tort arising out of a collision of two motor vehicles, one 
of which was standing disabled on the highway. 

The collision occurred a t  about 9 :30 o'clock p.m., 4 July,  1951, on 
State Highway S o .  158 about two miles east of Roxboro. The  defendant, 
who operated a garage, mas road-testing a 1949 Ford automobile he had 
repaired. H e  had just turned around a t  a side road near the bottom of a 
hill and had started back up the hill  hen the motor failed and the car 
stopped in its right-hand traffic lane. The defendant, i n  an  attempt to get 
off the highway by letting the car roll back downhill to the side road, let 
the car roll backward about a car length, where i t  was stopped on the 
trareled portion of the highway as the plaintiff, driving his Chevrolet 
automobile, came over the crest of the hill and proceeded on down and 
collided with the disabled car. The plaintiff was not injured, but his car 
was damaged. 

The plaintiff testified in pertinent pa r t :  ". . . after I reached the 
crest of the hill I saw the headlights of a car approximately 500 feet 
ahead of me; . . . I dimmed nly lights and started on down the hill . . . 
the lights on the other car did not change so I dimmed my  lights again and 
began to slow down. I proceeded on down the hill and still the lights on 
the other car did not dim, and I figured that  the other automobile was too 
close over to me, and about 100 feet before I got to  the car I dropped on to 
the shoulder of the road with my  right-hand wheels and continued to slow 
down and give the other car room to pass. When I got down to where 
the beam of the headlights went out of m y  eyes I saw the car operated 
by the defendant Zimmerman was definitely on m y  side of the road. Q. 
Up to that  time had the beam of the headlights been i n  your eyes? A. 
Yes. Then I applied my  brakes and attempted to stop, and passed the 
front end of the car, and my left front  fender struck the edge of the cowl 
and threw me off the hill and turned me over; . . . I flickered my  lights 
several times in an effort to get the other man to dim his lights which he 
did not do, and I was slowing m y  car down all the time during the process. 
. . . After the collision my  wife crawled out of the car first and just as 
she got out Mr. Zimmerman . . . came down the bank and . . . asked 
her if she was hurt. . . . he said, 'Lady, I am just as sorry as I can be, 
i t  was all my fault.' . . ." On cross-examination the plaintiff stated that  
he had traveled this highway for years and was familiar with i t ;  that he 
did not see Preston Stanfield, a companion of the defendant, standing in 
front of the disabled car signaling; that  he did not see the headlights on 
the disabled car "going up and down"; that  he did not drive down the 
hill astraddle the white center line. The cross-examination of the plain- 
tiff terminated with these admissions: "Q. Mr. Moody, could you have 
stopped your car a t  sny  point on the road from where you came over the 
hill to where you hit the c a r ?  A. Sure. Q. Were your brakes in good 
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condition? A. Yes. Q. You made no endeavor to stop i t ?  4. No." 
Redirect-esan~iaation: "I did not come lo a stop because I Tvas trying to 
get f a r  enough to the right to get by without hitting the clefendant's car." 

Mrs. C. L. Moody testified in pertinent pa r t :  ". . . when Tve p s s e d  the 
bean1 of the lights we saw the other car was so f a r  orer we did not have 
room to get by and he niashed on the brakes and hit the front door of the 
defendant's car and went d o ~ n  the bank and tulned over. . . . Mr. 
Moody was traveling about 40 niiles an  hour when he came over the crest 

>> of the hill. . . . Cross-examination : ". . . 1 told him (the plaintiff) to 
look out;  that  he (the defendant) was over on our side." Redirect exam- 
ination:  '(I told him this when we r e r e  (.onling dow13 the hill and lie was 
touching his brakes and he was conlnlenciiig to get cver 011 the shoulder 
of the road." 

Clarence Moody testified that  he nen t  to the scene of this wreck. H e  
said : ". . . The Zimmerman car was damaged just in the front  of the 
front  door on the left side. I did not notice any dent from the door on 
back. H i s  dan~agc  was all on the side of the car." 

The defendant offered evidence in summary as follows: that  the liigh- 
way mas paved with black top material about 18 feet wide, with a sis-foot 
shoulder on the plaintiff's side and with a white center line all the way 
u p  the hil l ;  that  the highway wis  straight from where the plaintiff came 
orer the hill to wl~ere tlie collicion occurred ; that  the defendant's car lyas 
standing still when the plaintiff's headlights came o r w  the hillcre-t; that  
the disabled car was on its right-hand side of the highway '(~vith just a 
par t  of the rear bumper over the center line 5 or G inches." I n  rolling 
back the car length i t  had stopped in that  position, a t  an  angle across the 
highway "with lights shining tovard  the bank." As the plaintiff'. car 
approached, the defendant kept blinking his headlights "up and do~vn," 
and one of his companions was out in front of the car "waving his hands" 
in the beams of the headlights; that  the plaintiff came dov7n the hill 
astraddle the center line, and i~nmediately before th: impact swerved to 
his right and then "hung into the middle" of the disabled car, striking it 
012 the left side a t  the cowl, near the front door. 

Patrolman Hudgills, who in~eqtigated tlie n-red:, testified in part : 
". . . 11y report s h o ~ ~ s  that  Mr. Zimnierman's car was parked diagonally 
across the h ighrap .  . . . the shoulder of the road a t  the point of impact 
on Mr. Jloody's side was wide enough for a car to p a ~ k .  I parked my car 
there x.ithout being on the hard surface road. . . . I f  hIr. Ziinnlerlnan's 
left rear wheel n7ss setting on the whit(. line that  vould have left nine 
feet to his left of the hard surfaced part  of the h i g h r a y  arailahle to the 
trnreling public clear. Inclnding tlie .lioulder that  TI as six fect TI ide 
there xvould have been a clearance of 1 5  feet from the center of the road 
including tlie shoulder in the direction that X r .  Nootly was traveling." 
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Issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury and answered in  favor of the plaintiff. 

From judgment on the verdict awarding the plaintiff $700 in  damages, 
the defendant appealed, assigning as error the refusal of the tr ial  court to 
al lov his motion for judgment as of nonsuit made in  apt  time. 

Blackburn (e. Blackburn ctnd Gholson & Gholson for p l a i n t i f ,  appellee. 
-1Ielrin If. B u r k e  for de fendanf ,  appellant. 

J o ~ x s o s ,  J. Here  i t  appears from the plaintiff's own evidence that 
after he observed the disabled car some 500 feet ahead of him in  the main 
traveled portion of the highway, with headlights shining and with no 
other obstruction in the highway, he drove on, with his wife telling him 
the disabled car was on his side of the road, and collided with the side of 
it, v-hen admittedly he could have stopped his car a t  any point along the 
highway before hitting the other cay. I t  is manifest, as the only reason- 
able inference deducible from the plaintiff's evidence, that  he failed to 
exercise due care for his own safety and that  such failure to exercise due 
care contributed to, and was a proximate cause of, his damage. This 
defeats recovery. The case is controlled by the principles explained and 
applied in  X o r r i s  c. Traizsporf Co., 235 N.C. 568, 70 S.E. 2d 845, and 
cases there cited. 

The judgment below is 
Rerersed. 

CHARLES M. BRITT COMPAKY, INC., A NORTH CAROLI~VA CORPORATION, AKD 

CHARLES M. BRITT, IXDIVIDUAI.LY, v. BAREFOOT & TATUhl DRUGS, 
IKC., A NORTH CAROLINA CORPORATION. 

(Filed 13 October, 1964.) 

1. Appeal and Error § 8- 
The theory of trial as fixed by the stipulations of the parties will be 

followed on appeal. 

2. Bills and Notes 19%- 
This action was instituted by plaintiffs to recover for checks belonging 

to them which defendant cashed for the bookkeeper of the corporate plain- 
tiff after the boolikeeper had forged endorsements of the payees. Held: 
Defendant's allegation that plaintiffs entrusted the checks to the book- 
Beeper, without more, fails to charge negligence on the part of plaintiffs 
proximately contributing to the cashing of the checks by defendant. 

3. Same-- 
This action was instituted by plaintiffs to recover for checks belonging 

to them which defendant cashed for the bookkeeper of the corporate plain- 
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tiff after the boolrkeeper had forged endorsements of the payees. Held: 
Allegations that the bookkeeper had forged numerous other checks is in- 
sufficient to charge negligence on the part of plaintiffs when it is not 
alleged whether these other forgeries were committed before or after those 
sued on, wherein plaintiffs were negligent in supervising the boolikeeper, 
or that there was any causal connection between failure to detect the other 
forgeries and the losses sued on. Nor would testimony of the plaintiffs' 
witnesses, mainly that adduced on cross-examination, be sufficient to estab- 
lish negligence i n  this respect on the part of plaintiffs. 

APPEAL by plaintiffs from Dot1 Ii. X o o r e ,  J., and ; I  jury, a t  Ju ly  Term, 
1954, of Buxcoxtl~.  

Civil action to recorer for certain checks belonging to the corporate 
plaintiff, obtained by the defendant and collected by it on forged endorse- 
ments. 

The plaintiffs alleged and offered evidence tending to show that  the 
corporate plaintiff operates a grocery brokerage business in the City of 
Asheville; that  bet~veen 3 ,Iugust, 1951, and 1 6  October, 1951, eleven 
customer checks totaling $570.53 belonging to the corporate plaintiff, 
some payable to its order, others to the order of them individual plaintiff, 
but all the property of the corporate plaintiff, mere wrongfully appropri- 
ated by its bookkeeper, one Phil l ip W. Bennett, who forged the signature 
of the named payees and presented each check to the defendant, who 
accepted them and paid over the face amount of each to Bennett, who in  
turn  appropriated the proceeds to his on-n use. 

Thereafter the checks v ere endorsed by the defenthnt and deposited in 
one of its depository banks in Ssheville, followillg which the checks 
"promptly cleared" throuqh banking channels and tile defendant received 
and retained cash or credit for the full, face amouni, of the checks. 

The defendant by way of affirmative defense attempted to allege negli- 
gence on the part  of the plaintiffs i n  bar of recover,\-. 

The  case was submitted to the jury on these i s s u ~ ~ s  : 
"1. T e r e  the  endorsement^ on the checks which were introduced in 

evidence forged by Phil l ip IT. Bennett. as alleged in the complaint? 
"2. Were the checks cashed by the defendant fo . Phil l ip W. Bennett 

and credit or cash received thereon from the bank by the defendant, as 
alleged in the complaint? 

"3. Did the negligence of the plaintiffs proximately contribute to the 
~ a ~ h i n g  of the check., as alleged in the answer? 

"4. T h a t  amomt ,  if any, is the defendant indeb,ed to the plaintiffs?" 
B y  stipulation of the parties i t  was agreed that  the answer to the first 

and second issues vould be "Yes," and that if the jury should answer the 
third issue "No," the fourth issue should be answered by consent "$570.54, 
with intereit from Sovember 19, 1951." 
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Each of the first three issues was ansvered "Yes" and the fourth 
"Kothing." 

From juclgnlent entered on the verdict, the plaintiffs appealed, assign- 
ing errors. 

Lee R. X a r l e r  for p la i , l t i f s ,  appellants.  
George Pennel l  for defendan! ,  ccppcllee. 

JOHSSON, J. The stipulations of the parties charted the course of 
the trial and established the alleged acts of forgery so as to entitle the 
co~pora te  plaintiff to recorer the face amount of the forged checks ( 5 0  
.Im. Jur. .  Stipulations, Sec. 9 ; i -4n1. Jur. ,  Banks, Sec. 6 9 7 ;  Annotations : 
31 A.L.R. 106S, 6 i  -1.L.R. 15351, unless the right of recovery was de- 
feated by the defendant's plea in bar based on negligence of the plaintiffs. 
The plea in bar was submitted to the jury under the third issue. I t  was 
resolved against the plaintiffs. Secessarily, then, since the appeal follows 
the theory of the tr ial  as fixed by the stipulations ( T h r i f t  Corp.  v. Guth- 
rie 227 S . C .  431, 42 S.E. 2d 6 0 1 ;  L y d a  c. Marion ,  239 N.C. 265, 7 9  S.E. 
2d 7 2 6 ) ,  we are concerned here only with the rulings below which relate 
to the defendant's plea in bar. 

The validity of this plea was challenged by the plaintiffs a t  every 
crucial procedural stage of the proceedings below-first by demurrer ore 
fenus ,  next by objection and exception to the submission of the third 
issue, and finally by motion for directed verdict on the issue. The plain- 
tiffs thus challenged ( 1 )  the sufficiency of the defendant's further ansver 
to state a valid defense or plea in bar, and ( 2 )  the legal sufficiency of 
the evidence to support a verdict in faror  of the defendant. 

I n  gist, the defendant alleges: (1) that the plaintiffs mere negligent in 
rrposing confidence in bookkeeper Bennett by entrusting to him the hand- 
ling of checks, and ( 2 )  that o r r r  a long period of time Bennett not only 
forged the checks here sued on but numerous others running into thou- 
sands of dollars, and that the plaintiffs should have discovered "these acts 
and omissions," and that  their failure to do so v a s  negligence barring 
reco~-ery. 

The allegation that  the plaintiffs entrusted the company's checks to 
hookkeeper Bennett, without further averment, falls short of charging 
negligence. C a l i f o r n i a  S tucco  Po. v. i l far ine  A7at. Bank, 148 T a s h .  341, 
268 P. 891,  67 A.L.R. 1531. See also -1nnotations: 3 1  S.L.R. 1068 and 
67 ALL.R. 1 5 3 5 ;  S h i v e s  c. Scrmple, 238 S . C .  724, 79 S.E. 2d 193. 

S r x t ,  as to the allegation that Bennett forged numerous other checks, 
it is no~vhere nlleged (1) ~ h e t h e r  these acts were committed before or 
after those here complained of, ( 2 1  wherein the plaintiffs were negligent 



I N  THE SUPRENE COURT. 

in supervising Bennett, or ( 3 )  that  there mas a n j  causal connection 
between a failure to detect the other forgeries and the losses here sued on. 

I t  necessarily follows that  the challenged pleading fails to state facts 
sufficient to conqtitute a defense. The plaintiffs' celnurrer ore tenus 
should have been sustained. The court below erred in overruling it. 

I n  this view of the case we do not reach for decision the question of 
the sufficiency of the evidence to support the verdict i u  favor of the de- 
fendant on the third issue. Suffice i t  to  say the defendant offered no 
evidence in support of the plea. I t  rested its defense upon the testimony 
of the plaintiffs' witnesses-mainly that  adduced on cross-examination. 
This was wholly insufficient to establish negligence in  bar of recovery. 

The  judgment below will be vacated, thrl rerdict on the third and fourth 
issues set aside, and the cause remanded to the couri below for further 
prclceedings in  conformity to law and the decision he1.e reachcd. 

E r r o r  and remanded. 

AIRS. MARY E. STRICKLAND, GEORGE STRICKLAND AND WIFE, LEE 
STRICKLAND ; HERJZAX S'I'HICRLASD AKD WIFE, LILLIAN STRICK- 
LAND ; GARLAND STRICKLAND AXI) WIFE, FLORA STRICKLAND ; 
MAJOR STRICKLAND AND WIFE, LUCILLE STRICKL.4ND ; BESSIE 
STRICKLAND (UNMARRIED) ; CALLIE STRICKLAND (UNMARRIED) ; 
MARY S. REGISTER AXD HLTSIMND, B. R. REGISTER; EFFIE S. 
ADAMS AND HCSBAXD, BRASTOAT ADAMS; ESSI14 S. HOWELL AND 

HUSBAKD, B. D. HOWELL; JIAYBELLE S. PRICE A N D  HUSBAND, SIMP- 
SON PRICE; KATTIE S. CREECH AND HCSBAND, ROBERT CREECH, 
v. LIZZIE KORNEGAY A ~ D  LAMONT ICORNEGAT. 

(Filed 13 October, 1964.) 
1. Judges 5 2b- 

Where a cause comes on to be heard a1 a term of court presided over by 
an emergency judge duly commissioned, and the parties agree that the 
court should and the facts and render judgrnent ther,?on out of term and 
out of the county, judgment so rendered is within t h  jurisdiction of the 
emergency judge, since the judge, haying acquired jurisdiction in term, 
had power to sign the judgment out of term and out of the county by 
consent of the parties. 

2. Boundaries S 6- 
The statutory direction that processioning proceedings be brought orig- 

inally before the clerk is not jurisdictional, and the parties may agree that 
the cause be heard and determined in the first instance by the presiding 
judge. 

3. Appeal and Error 9 29- 
Exceptions not brought forward and discussed in t3e brief are deemed 

abandoned. 
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,IPPE.II, by defendants from Orady, Emergency Judge, a t  March Term, 
1954, of ~ A Y X E .  

Processioning proceeding under G.S. 33-1 et sey., to locate disputed 
boundaries between adjoining property owners, heard below on waiver of 
jury trial by the presiding Judge, who found facts and entered judgment 
substantially in accord with the plaintiffs' contentions. 

From the judgment so entered, the defendants appeal. 

J .  Ii'nison 21homson d S o n  and George I C .  B ~ i t t  for plaintif fs,  appellees. 
Jones,  Reed  d GG.f/;n for d e f ~ n r l n n t s ,  appellants.  

JOHSSON, J. This cause was heard during the second week of the 
W a p e  term of court which conrened 1 March, 1954. By stipulation of 
the parties, i t  was agreed "that the presiding Judge might sit without a 
jury, hear the evidence, find the facts and enter judgment thereon, out of 
term and out of the county, to have the same effect as if entered during 
the term." Thereupon Judge Grady proceeded to hear the evidence 
offered by each side. I t  consisted of the testimony of eighteen witnesses 
and various documents. At  the conclusion of the trial Judge Grady 
returned to his home a t  P ine  Crest on the Neuse, in Craven County, 
where on 12 Xarch,  during the week of the trial, he prepared and signed 
the judgment. 

The defendants, represented in this Court by counsel who did not 
appear below, now col&nd, notwithstanding the& agreement that  Judge 
Grady might enter judgment out of term and out of the county, that he 
was without jurisdictional power to so enter judgment. The defendants 
cite and rely upon the prorisions of Chapter SS, Session Laws of 1951, 
now codified as G.S. 7-52, which defines and fixes the jurisdiction of 
emergency judges as fo l low : 

'(Emergency superior court judges are hereby ~yested with the same 
uom-er and authority in all matters whatsoever. in the courts in which 
they are assigned to hold, that  regular judges holding the same courts 
would have. S n  emergency judge duly assigned to hold the courts of a 
county or judicial district shall hare  the same powers in the district in 
open court and in c h ~ m b e r s  as the resident judge or any judge regularly 
assigned to hold the courts of the district would hare,  wlzich iur i sd ic f io~z  - 
i 7 2  chanzbem shall e z f e n d  until 111 P fewn i s  n d j o u m c d  or the  t e r m  expires 
b7j o p e m f i o n  o f  law, W ~ Z ' C A P Z ' P T  is  lcif~r.' ' (Italics added.) 

-  he defendants, relying on the language of the statute italicized abore, 
contend that  Judge Grady'a jurisdiction ended with the adjournment or 
termination of the term of court ~\-hich he n-as assigiled to hold. The - 
contention is untenable. True: under the language of the statute the "in 
chambers" jurisdiction of an emergency judge extends only until the 
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adjournment or termination of the term of court he is assigned to hold, 
but the statute places no such limitation on the "in tclrm" jurisdiction of 
a n  emergency judge. I n  the case a t  hand Judge Grady acquired juris- 
diction in term time. Having so acquired jurisdiction, he, by consent, 
had full power to sign the judgment out of term and out of the county. 
Shepard  v. Leonard,  223 N.C. 110, 25 S.E. 2d 445; E d m u n d s o n  v. E d -  
mundson,  222 N.C. 181, 22 S.E.  2d 576. 

Next, the defendants contend that  this being a processioning proceed- 
ing brought under G.S. 38-1 e t  Aeq., the cxlerk of the 13uperior Court had 
esclusire original jurisdiction, and tha t  Judge Grad) was without juris- 
diction to hear the cause in the first instance. This contention likewise 
is untenable. True, the statute directs that a proceeding of this kind be 
heard first by the clerk. Bu t  the direction is not jurisdictional. We have 
SO held. Lance v. Cogdill ,  236 N.C. 134, 71 S.E. 2d 91 8. See also W o o d y  
u. Barne f t ,  235 K.C. 73, 68 S.E. 2d 810. The stipulation by which the 
parties agreed to by-pass the clerk and have the case heard and determined 
in the first instance by the presiding Judge will be upheld. 

N o  merit has been made to appear i n  any of the defendants' remaining 
exceptions. We treat most of them as abandoned for failure of counsel 
to bring them forward in their brief. Rule 28, Rules of Practice in  the 
Supreme Court, 221 N.C. 562, r f  scq.: Dillingharn 21. K l i g e ~ m a n ,  235 
N.C. 298, 69 S.E. 2d 500. 

The findings of fact below support the judgment. I t  will be upheld. 
Affirmed. 

EDGEWOOD KNOLL APARTMENTS, INC., v. &I. P. BRASWELL, SR., AND 

&I. P. BRASWELL, JR., DOIR'G RUSIR'ESS AS &I. P. BRASWELL & SON, 
AND UNITED STA4TES CL4SUALTT COMPANY, A CORPORATIOR'. 

(Filed 13 October, 1984.) 

Principal and Surety 6-- 

The surety on a contractor's bond is not entitled to a credit for the sum 
required to be retained by the owner during the progress of the work when 
it appears from the snretfs own pleadings and evidence that final payment 
to the contractor, including the percentaqe retained, had been made under 
the contract and that the claim arose after final accl?ptance of the work 
and related to defects which were undiscorerable wht,n the work was ap- 
proved by the FHA inspector, and which under the twms of the contract 
were not waived by final acceptance and payment for the work in full. 

PETITION to this Court by defendant, United States Casualty Company, 
a corporation, appellant, to rehear this case, reported: in 239 N.C. 560, 
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80 S.E. 2d 653, allowed on one question only, to v i t :  "Is defendant 
Surety Company entitled to credit in the amount of the sum retained by 
plaintiff during the progress of the work as provided by the contract and 
later paid to Braswell Bros.?" 

The facts shown in the record on appeal are sufficiently stated in the 
opinion to which the petition to rehear relates. 

H a r k i n s ,  V a n  W i n k l e ,  W a l t o n  & B u c k  for plaint i f f ,  appellee. 
Meelcins, P a c k e r  R. R o b e r f s  for de fendan t ,  petit ioner.  

WIPTBORSE, J. I n  the closing paragraph of the opinion in  the case 
reported as above set forth i t  is stated: "The appellant, Casualty Com- 
pany, brings forward in its brief assignments of error based upon excep- 
tions relating . . . to the refusal to submit issues tendered, . . . to the 
failure of the court to charge as requested, to denial of motion to allow 
this appellant credit for last payment of $7,960.00 made by plaintiff to 
defendant 19 December, 1950 . . . A11 these have been duly considered, 
and express treatment of each serves only to unduly extend this opinion, 
since no prejudicial error in them is made to appear." And, after due 
consideration of arguments advanced and authorities cited in brief of 
petitioner, appellant Casualty Company, the conclusion there reached 
is held to be correct. 

At the threshold, i t  is seen that the LTnited States Casualty Company, 
answering the complaint of plaintiff, makes no reference to any retained 
percentage, or to matter of over-payment to the contractor. Indeed, the 
only affirmative defense pleaded by it, in its further answer and defense, 
is that, under the prorisions of paragraph two of the conditions of the 
bond, this action is barred for that  it was not instituted within the time 
limit. And in this connection, it averred "that although the aforemen- 
tioned contract between the plaintiff and the defendants . . . Brasmyell 
. . . specified no date for the completion of such contract, said contract 
was in  fact completed on or about 15 August. 1950, and the work there- 
under approved by the Federal Housing Admini~tration and accepted by 
the plaintiff on or about said date." This was the theory of the defense 
upon the trial in Superior Court. And upon such trial all the evidence 
tended to show, and appellant, Casualty Company, in original brief filed 
on the appeal to this Court, states, that on 1 0  December, 1950, final pay- 
ment was made by the plaintiff to the defendants. 

I t  is now pointed out that paragraph 4 of the contract provides that 
"the balance of the contract price s l i d  be paid when apartment project 
has been completed and approved and final disbursement made under 
FHA loail." The date when this vas  clone was 19 December, 1950. 
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Furthermore, this action g r o w  out of a condition that  came to light 
several months after i t  was thought that  the project had been completed. 
Under the specification for plastering i t  was stipuls ted that, if desired, 
vermiculite might be used as aggregate in lieu of sand for the base coat 
of plaster in all spaces except baths. And when the plastering in  all the 
bathrooms began to fall, it  was ascertained that  vermiculite had been 
substituted for sand. This violation was not knonn to the plaintiff, nor 
was i t  known to the FHA\ inspector a t  the time he approved the project as 
complete. And the recovery of the coniequent damlge is the gravamen 
of the present action. 

I n  this respect, the contract provides that:  Brasmell "guarantees . . . 
that  the lathing and plastering shall be installed in a thorough manner 
. . . and shall be approved by the FH.\ project inspector; and shall be 
responsible for defects which develop clue to faulty vorkmanship during 
the period of one year from date of final acceptance of the work a t  no 
charge to the party of the first par t  (the owner). I'inal acceptance and 
payment in full  for such work will not waive any of this guarantee." 
Hence the matter of balance of contrac7t pl.ice had no connection IT-ith 
this case. 

Therefore, in tllc light of these o h i ~ r ~ a t i o n s ,  the conclusion reached in  
the opinion as reported in 239 X.C. 560 in respect to the question here 
involved, is held to be correct. The petition to rehear is denied. 

Petition denied--Appeal dismissed. 

C. R. SCOTTES r. WILLIAM IASGLET AKD V. 31. DORSETT, TRADISG AS 
D & IL D R I V E - I S  A S D  CITY TAXI .  

(Filed 13 October, 1934.) 

, ~ P P E ~ L  by plaintiff from H u h b q ~ d ,  S p e c k 1  Jzrrlgc', ,iugust 1954 Term 
of Crr.i~rranr. 

Civil action to recover damages for personal injuries from both defend- 
ants on the alleged grounds that  plaintiff's injuries were caused by the 
alleged actionable negligence of the defendant William Langley in  the 
operation of an  automobile, and from the defendant V. I f .  Dorsett upon 
the alleged ground that  the defendants were engaged in the business of 
operating a place of business kno~vn as the D ti L Drive-In and a taxi 
service to the general public in the Town of Siler City, known as City 
Taxi, and that  the defendant Langley, while operating one of the taxis of 
Dorsett and Langley, struck the plaintiff with the taxi iiljuring him. 
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At  the close of plaintiff's evidence, the defendant V. M. Dorsett moved 
for judgment of nonsuit, which the court allowed, and the plaintiff ex- 
cepted. 

Appropriate issues were submitted to the jury as to the defendant 
William Langley, and were answered in  favor of the plaintiff-the issue 
of damages being answered $25,000.00. Judgment was entered in  accord 
with the verdict. 

The plaintiff alone appeals. H i s  sole assignment of error is that the 
lower court erred in signing judgment of nonsuit as to his cause of action 
against the defendant Q. If .  Dorsett. 

Seawel l  d W i l s o n  
By: H.  P. Seawel l ,  ,Tr., for P l a i n t i f ,  Appe l lan t .  

Claude Bi t t le  for De fendan t ,  4ppelZec. 

PEE CURIAM. We hare  carefully studied the evidence in the Record, 
considering it in the light most favorable to the plaintiff, and giving him 
the benefit of every inference which the evidence fairly supports. ,4 
serious question arises as to whether the plaintiff has alleged a partner- 
ship between the defendants. Conceding, but not deciding that  he has, we 
are of opinion, and so hold, that  the evidence totally fails to make out 
a case to be submitted to the jury as against the defendant V. M. Dorsett. 
The ruling of the lower court nonsuiting plaintiff's cause of action against 
V. 31. Dorsett was correct, and is 

Affirmed. 

JOHN FR.4XICLIN BUTTS, .JR., J I~soa ,  uy HIS NEXT FRIEND, JOHN 
FRANKLIX BTT'L'S, r. JOHN L. HART. 

(Filed 13 October, 1964.) 

APPEAL by defendant from Grad!/, E m e r g e n c y  J u d g e ,  and a jury, at  
June  Term, 1954, of W < i r s ~ .  S o  error. 

Civil action in tort to recover for personal injuries, due to the alleged 
negligence of the defendant. Issues of negligence and damages were 
answered by the jury in favor of the plaintiff, and from judgment on the 
verdict, the defendant appealed, assigning errors. 

J.  Fa i son  Thornson & S o n  c r ~ d  S. 11'. Outlazc for p l a i n t i f ,  appellee. 
P a d  D. Ednzundson for defertdnnt,  appellant.  
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PER CURIARL 1-poi1 the  argument  i n  this Cour t  counsel f o r  the  de- 
fendant  wi th  comnlendable frankness conceded, and  correctly so, t h a t  the  
record does not  disclose reversible o r  prejudicial error .  Therefore the 
verdict a n d  judgment below will be upheld. 

N o  error. 

MRS. COLLIE D. BELCH, A. 1'. BELCH, ,In., AND PER.RT HCGHES. TRUS- 
T E E ~  ; AXD MRS. COLLIE: D. BELCH, A.  T. BELCH, JR., ELIZABETH B. 
HUGHES, ARLINE B. MORRIS, CAROL BELCH, DOROTHY BELCH, 
DONALD BELCH, AND LEWIS E. RELCH, INDIVIDUALLY, v. L. D. PERRY 
A N D  J. A. PRITCHETT, TRTSTTE. 

(Filed 20 October, 1054.) 
1. Pleadings § 15- 

The office of demurrer is to test the sufficiency of a pleading, admitting, 
for the purpose, the truth of the allegations of fact rontained therein, and 
ordinarily relevant inferences of fact necessarily deducible therefronl. 

2. Pleadings § 3a- 
A complaint must contain a plain and concise siatement of the facts 

constituting the cause of action. G.S. 1-122. 

3. Pleadings § % 

Plaintiff rimy m i t e  in the conlplaint causes of actlon, legal or equitable, 
or both, which arise ont of the same transaction. or 1 ransactions connected 
with the same snbject of action. G.S. 1-122. 

4. Pleadings § IS- 
Upon demurrer, a pleading ninqt be construed wit11 a view to substantial 

justice between the parties, giving the pleader every reasonable intendment 
and presumption therefrom, and a pleading must be fatally defective before 
it  may he rejected ns insufficient. G.S. 1-131. 

3. Fraud 9 0-Allegations held insufficient to state cause of action for 
fraud in sale of interest in partnership. 

Allegntions to the effect that defendant had been in active and exclusive 
cc~ntrol of the books and recortl5 of n certain partnership, and that  the 
other partner during his l i f~ t in l r .  and plaintiff trustees after his death, 
relied upon defendant's statements as  the basis of settlements, and that  
plaintift's thereafter purchased defendant's interest in the partnership, with 
further averment that  an accounting would discloso that  defendant owed 
plaintiffs a largc sum of money, is lrcld insufficient to state a cause of 
action against defendant for fraud in the sale of his interest in the partner- 
ship, it  not being alleged that plaintiffs were induced to purchase the 
assets in reliance ou any rrprcsentation made to them by defendant. 

6. Partnership § 7- 
An action against one partner upon allegations thxt the partnership was 

indebted to plaintiff3 in a large amount in connection with sale by plain- 
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tiffs of their interest in the partnership, cannot be maintained when tlie 
other partner is not made a party. 

7. Pleadings 9 lQ+ 
A cause of action against defendant for breach of an alleged agreement 

by him that he would not engage in business in competition with plaintiffs 
after he had sold his interest i11 a partnership to plaintiffs, is improperly 
joined wit11 a cause of action by plaintiffs for defendant's fraud in induc- 
ing them to purchase his interest in the partnership, and a cause of action 
by plaintiff trustees for  an accounting of the partnership business, and to 
recover from another partnership funds alleged to be due by reason of 
plaintiffs' sale of the assets of such other partnership. 

, IPPE~L by plaintiffs from Ronr,  J., at  X a g  Term, 1954, of BERTIL. 
Ciri l  action for an  accounting between parties hereto, for restraining 

L. D. Pe r ry  from foreclosure of certain deed of trust, and from negotia- 
tion by him of evidences of indebtedness, for recoyery by plaintiffs of 
damages for breach of contract by 1,. D. Perry,  for  recovery by them of 
L. D. Pe r ry  of such amounts a. may he due them upon an accounting, etc., 
heard upon demurrer by defendants to complaint of plaintiffs. 

Plaintiffs in their complaint make these allegations : 
"FIRST: That  . . . the plaintiff Trustees are such under the last will 

and testament of the late ,I. T. Eelch, who died in 1945 . . . 
"SEC'OSD : That  for many years prior to his death, the said A. T. Belch 

and the defendant I,. D. Pe r ry  were partners trading under the name of 
Perry-Belch Fish Company, v i t h  their principal place of business a t  
Colerain, in said county, each owning an  equal interest in said busine>e. 
That  for  many years prior to his death the haid 9. T. Belch was l ikewi~e 
a partner with the said L. D. Pe r ry  and one Leo Wynn in a similar busi- 
ness, operating under the name of Chowan Packing Company, its prin- 
cipal place of business likewise being at Colerain, said Belch and Pe r ry  
having each owned a one-fourth interest, and the said Leo Wynn the 
other one-half in said busines~. 

"THIRD: That  during the entire time tliat  aid -1. T. Belch was a part- 
ner in wid Perry-Belch Fish Company the defendant L. D. Pe r ry  was in 
tlie acti7.e and exclusire charge of the book. and records of said partner- 
ship. and. as plaintiffs are informed, helieye and allege, all purported 
settlements as between the partners a e r e  made on the basis of statements 
rendered either orally or in writing by the said Pe r ry  to the said Belch, 
the said Belch having had great confidence in and reliance upon the said 
L, D. Perry.  That  since the death of the said Belch, and until on or 
about February 27, 1953, the said Belch interest in said partnership \yere 
represented by the plaintiff trustees, and during said period of time the 
situation as bet~reen them and the said Pe r ry  was the same as i t  had 
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obtained between the said Pe r ry  and A. T.  Belch, and, as heretofore set 
out i n  this section of the complaint, said Trustees, l~ecause of their lack 
of knowledge of the affairs of said bu.iness, having had to rely upon the 
defendant Perry,  even to a greater extent than had the said A. T. Belch. 
That  the said A. T. Belch for a substantial time piior to his death had 
been an  invalid, confined to his home, and unable to attend actirely to 
any of the partnership business. 

"FOURTH: That  on or about the 27th day of Februarr ,  1953, the plain- 
tiff trustees purchased the intwest of the said L. D. Perry in  said Perry- 
Belch Fish Company, other than accounts receivable, for the agreed price 
of' $30,000.00, having paid $10,000.00 in cash, and having executed a note 
or notes to the said P e r r y  in  the amount of $20,0013.00? payable in two 
annual installments of $10,000.00 each, the first of whlch was due and 
payable on Janua ry  1, 1954. That  said note or n0t.s were secured a 
deed of trust on all of the properties of the said Perry-Belch Fish  Com- 
pany, other than accounts receivable, thr  defendant <J. A. Pri tchett  being 
the trustee in said instrument. 

"FIFTH : That  since said sale and purchase, the books of said partner- 
ship business hare  for the first time come into the possession of the plain- 
tiffs; and the plaintiffs are informed, believe and allege that  upon a true 
accounting of the dealings between said I;. D. Perry,  on the one hand, and 
the said A. T. Belch and the plaintiffs, on the other hand, the said L. D. 
Pe r ry  is indebted to the plaintiffs i n  some large amonat, and in an  amount 
sufficient to pay and discharge the aforesaid indebtecness secured by said 
deed of trust. That  the exact amount owing by the said L. D. Pe r ry  to 
the plaintiffs cannot be deterrnined except upon a rerified audit of said 
partnership business from its inception, and such an audit is respectfully 
requested and demanded by the plaintiffs as a par t  of' their asserted cause 
of action. 

"SIXTII : That  the aforesaid accounts receivable ar. in the approximate 
amount of $20,000.00; that, as plaintiffs are informe3, believe and allege, 
a complete accounting between plaintiffs and the said L. D. Pe r ry  of 
necessity includes said accounts, and that  the plail~tiffs are entitled to 
have the same collected by a collector or a receiver to be appointed 11- the 
court, and the proceeds impounded pending a final determination of wid  
accounting. 

"SE~EKTI<:  That  about one year ago the said -1. 'l'. Belch Estate har- 
gained with the said Leo Wynn to  sell to him for $2,500.00 its one-fourth 
interest in said Chowin Packing Company, esclusiw of accounts receiv- 
able. That  prior to  the sale by L. D. Pe r ry  of his ,aforesaid interest in 
the Perry-Belch Fish Company, he had represented 1 o the plaintifl'i that  
he would not thereafter engage in the fish business in competition n.itli 
plaintiffs. That  the representati~yep of the said A. 1'. nelch Estate were 
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advised that  the said L. D. Pe r ry  was advancing for Leo Wynn the afore- 
said purchase price of $2,500.00, and that  because thereof the instrument 
of sale of said estate in the Chowan Packing Company was to be made 
and ~ v a s  made in the name of I,. D. Perry,  rather than  Leo Wynn. That  
upon the consummation of the said sale, and in breach of his said repre- 
sentations to the plaintiff, the defendant L. D. Pe r ry  immediately became 
actire in the fish business of C h o ~ ~ * a n  Packing Company. That  in addi- 
tion thereto he has wrongfully and unlawfully and in breach of his repre- 
sentations to the plaintiff, organized a new fish business under the name 
of Perry-Wyan Fish Company, and has erected a large plant now being 
operated by said last named Company, all in competition with these 
plaintiffs a i d  their said business, and all to their great injury and damage 
in the sum of $10,000.00, or some other large sum. 

"EIGHTH: That  as a part  of the accounting to  which plaintiffs are 
entitled, and between them and defendant L. D. Perry,  they are entitled 
to a further credit by virtue of the fact that  the said Chowan Packing 
Company owes to the plaintiffs, t/a Perry-Belch Fish Conlpany, the sum 
of $4,000.00, or some other large sum. 

'(SISTH : That the defendant L. D. Pe r ry  has wrongfully and unlaw- 
fully called upon the defendant Trustee to advertise and sell the proper- 
ties described and conreyed in the aforesaid deed of trust from plaintiff 
Tru*tees, dated February 27, 1953, and recorded in the Public Registry 
of Bertie County, N.  C., in Book 432, page 2, which said instrument for 
a description of said property is by refcrence made a part  hereof. That  
said Trustee ha. advertised said property for sale for 12 o'clock Noon on 
April 17, 1954; and if said sale is not restrained by this Honorable Court, 
then the plaintiffs mill suffer irreparable injury. That  as aforesaid, the 
p l~in t i f fs  are entitled to a full accounting from the defendant L. D. Pe r ry  
because of the wr ious  and sundry matters hereinbefore set out, and upon 
said accounting it is alleged that  the plaintiffs will in truth and in fact 
owe the defendant L. D. Perry  nothing, either on the alleged indebted- 
ne+ secured by the aforesaid deed of trust, or otherwise. That  plaintiffs 
will -uffer further irreparable in jury  unless the defendant L. D. Pe r ry  is 
reqtrainecl from the negotiation or assignment, or attempted negotiation 
or a~aignment,  of the said note or notes eridencing the purported 
$10,000.00 indebtedness, and the aforesaid accounts receivable of the 
Perry-Belch Fish Co. 

( 'TEXTII: That  the plaintiffq stand ready, able and d l i n g  to pay such 
amoiult, if any. as may be finally determined as owing by them on the 
indebtedness secured by the deed of trust hereinbefore referred to. 

"ELEVESTH: That  summons has issued in this cause against the de- 
fendants." 
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Defendants demur to the conlplaint and pray that  the action be dis- 
missed for that  : 

"1. There is a misjoinder of causes of action, and of parties. 
"2. The complaint does not state facts sufficient to constitute a cause 

of action, ( a )  with respect to any credits from the Chowan Packing 
Company, ( b )  as to the payment of said deed of trust or any part  thereof, 
o r  (c) to allege that  legal payment has been made of an  admittedly valid 
existing indebtedness secured by the deed of t rus t ;  and that  plaintiffs have 
not set out sufficient facts to entitle them to the equitable relief prayed 
for." 

The cause coming on to be heard upon defendants' written demurrer to 
the complaint, and upon the motion to continue the restraining order in 
effect until the hearing, and the matters being heard in open court, and 
the court being of the opinion and so holding that  defendants' demurrer 
should be sustained for failure of the complaint to state a cause of action; 
and plaintiffs' counsel having stated they do not desire to amend: There- 
upon the court ordered that  the demurrer be sustainei, and that  the action 
be dismisyed, and that  plaintiffs pay the costs to be taxed by the Clerk. 

Plaintiffb except thereto, and appeal to Supreme Court and assign 
error. 

-1 fawin  TVilson and J o h n  II. I Ia l l  for plainf i f f s ,  anpe l lan f s .  
P r i f c h e t t  K. Coolie for clefendants,  appellees. 

M ' I X B ~ R ~ E ,  J. Did the tr ial  court err  in sustaining the demurrer to 
the complaint for failure to state a cause of action? This is the sole 
question presented on this appeal. 

I n  this connection, "The office of demurrer is to t l ~ t  the sufficiency of 
a pleading, admitting, for  the purpose, the t ru th  cf the allegations of 
fact contained therein, and ordinarily rc~lerant inferences of fact, neces- 
sarily deducible therefrom, arc also admitted," S t a c g ,  C .  J., in Ballingel.  
v. T h o m a s ,  195 S . C .  517, 112 S.E. 761; Clinard v. Lnntbe fh ,  234 S . C .  
410. 67 S.E. 2d 452, and nunierons other cases. 

complaint must rontain a plain and concise str~tement of the facts 
constituting a callfe of action, G.S. 1-122. And "plaintiff mag unite in 
the complaint wveral causes of action. of legal or equitable nature. or 
both. n here they all arise ont of the wme transaction, or tra11sactions con- 
nected with the same subject of action . . .," G.S. 1-123. 

Both the qtatute (3.8. 1-151 aild decisions of this C'ourt require that  in 
the construction of a pleading for the purpoce of d ~ t m n i n i n g  its effect 
its allegation; .hall br conqtrnetl wit11 a vicm to cub-tantial justice be- 
tnccn the pal-tie<. Every rca,onable intendment and presumption must 
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be in favor of the pleader. Indeed, a pleading must be fatally defectire 
before i t  will be rejected as insufficient. Ins. Co. v. McCrnzu, 215 N.C. 
105, 1 S.E. 2d 369; Cotfon Jf i l ls  1 . .  X f g .  Co., 218 N.C. 560, 11 S.E. 2d 
550; DicLensheets c. Taylor,  223 N.C. 570, 27 S.E. 2d 618; Xing v. 
-llotlcy, 233 S . C .  42, 62 S.E. 2d 540; Cl~nard  v. Lambeth, supra. See 
also Chilclress c. Abeles, nn /c ,  667. 

Applying these principleq and statutory provisions in  testing the suffi- 
ciency of the allegation.: of the complaint to withstand the challenge of 
the demurrer filed in case in hand, it is apparent from a reading of the 
complaint that  plaintiffs haye undertaken to state three or more cauqes 
of action, no one of vhich is explicit i n  statement of facts on which i t  
is based. 

The firbt attempt is to state a cauqe of action against L. D. Perry  in 
connection with plaintiffs' purchase of his interest i n  the partnership 
trading under the name of Perry-Delch Fiqhing Company, exclusire of its 
accounts receivable. l n d  while i t  is alleged that  for  many Sears L, D. 
 per^ had been in actix c and exclusire control of the books and record. of 
the said partnership, and that  -1. T. Belch in his lifetime and plaintiff, 
after his death had relied upon reports made by L. D. P e r r y ;  and that  
plaintiffs now beliere that upon a11 accounting L. D. Pe r ry  will be in- 
dcbted to then1 in some l a r p  amount, i t  is not all~gerl that  plaintiffs ner?  
induced to buy in reliance upon nny misrepresentation made to them by 
Belch or that  they were misled in any manner in making the purcha.e, 
that  is. plaintiffs fail to allege n-herein L. D. Pe r ry  is indebted to then1 in 
such large amount. Bu t  if relief is cought in respect to accounts recei~y- 
able, it  may he that  the allegations, liberally interpreted jn f a ro r  of the 
pleader, are sufficient bases for such relief, if the!- w1.c qcparaterl from 
the other allegations of the complaint. 

The s ~ c o n d  attempt to state a cauPe of action is against the partnership 
of the Chowan Packing Company in connection ~ i t h  sale by plaintiffs of 
their interest therein, excluqive of accounts receivable, to one Leo Vpu. 
payment for which was made by L. D. P e r r y  to whom the "instrumpnt of 
sale" mas made, and that  upon an  accounting the Chowan Packing Coni- 
pang axes plaintiffs the sum of $3.000, or some other large sum. I n  con- 
nection IT-it11 t h e v  allegationq, it iq noted that  Cliowan Packing Company 
is not a party to this action, but if it  were, there ~vould be a nlisjoinder of 
both parties and cauqes of action,-requiring that  dmnurrer therefor be 
sustained and the action di.missei1. Stnifh v. Lnnd BnnX., 213 N.C. 343, 
196 S.E. 481; Sellers 2.. Ins. Gorp., 232 S . C .  500. 6.5 S.R. 2d 21. 

The third attempt to state a cause of action iq againqt I;. D. P c r r , ~  for 
damages for breach of an  alleged agreemelit by him that  lie wonld not 
engage in the fish businesq in competition ~ v i t h  plaintiffs. This would 
constitute a separate cause as basis for a separate action. 
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O m x s  I ) .  KFLLT. 
- 

I11 the light of the s t a t e  of t h e  a l legat ions  of t h e  compla in t ,  t h i s  C o u r t  
i s  conctraii led t o  s u s t a i n  the nding of t h e  t r i a l  cour t ,  a n d  t o  affirm the 
j d g m e n t  f r o m  w h i c h  a p p e a l  is t aken .  

Sffimnled. 

(Fi led  20 October, 1054.) 
1. 1)aliiages § la-  

I'lnintiff is  ent i t l td  to recover fo r  negligeilt personal in jury  the  present 
worth of ;111 da111:tges sustained in consequence of d e f ~ ~ n d a n t ' s  tor t ,  embrac- 
ing iiiltleinnity for  loss of time. or loss froin inability to perform ordinary 
lxhor. or cnpncity to tarn 1111)ney. \!.l~icll a r e  the  i~ i~ r l~e t l i n t e  and necessary 
vollseclnences of his i n j i ~ r y .  

2. Damages  3 11- 
I11 nct io~is  to recover t lai i~ngrs for  lwrsol~al  injnry.  \vide lat i tude is  

allowed in t he  introth~ctioll  of evidence to :lit1 in cletcril~ining the  extent of 
t11e d:llll:lges. 

111 ail action to recove1 el,tn~.rqri: f o r  lwi\c~nnl i n jn r r  negligently inflicted, 
t he  :1Se a n d  o c r u ~ a t i o ~ ~  of ylaintit't', thc. n a t n l e  niitl extent of h is  employ- 
1ne11t. t he  nmolunt of hif income a t  t he  tinle, f rom either wages o r  sa lary ,  
a r e  comyetnlt  to be consitlerrd by the  jnry 011 tlie ik.11~ of clnrllages 

4. Same- 
I.:ridenc.e of p l i l i l~ t i f t"~  ~ w f i e s ,  1)rior ant1 s111)~eclnent to his injury,  should 

be  considered by the  Jn ry  only for  the  1)nvl)osr of zstimnting h is  loss of 
e :~ rn ing  capacity in con~lmrison wit11 what  he  e n r ~ ~ t d  l ~ r e r i o ~ ~ s  to  t he  in- 
jury,  a n d  shonld be considered on the  clnestion of ltis i l i~l):~ired c a ~ n c i t y  to  
enrn money ra ther  t l m l  t he  \ynjirs lie actrrnl1~- lwc.i~.etl. 

.5. Same:  Hnsbund  and \Vife 3 ti- 

Where  plaintiff ant1 his \rife v--rrrc working a s  it te:tm prior to t he  in jury ,  
bnt  the  wife is  ~un;rl)le to  \vorli tlrcrenfter, evitlencr of their  joint earnings 
is coinl~eterit, hilt t hc  j11l.y. in coiisitlerillg erit1nic.e of the  hushand's income 
prior to t he  injnry.  s11011ltl not :rngment it by the  niuount the  wife TT-as 
earning. since 11er earnings ;LIT her  sole nntl sepnrnte property. G.S. 52-10. 

6. Evidence  S 7u:  Appeal  a n d  E r r o r  5 3011- 
T h e  burden of proof iq a qnbstantiitl r ight,  ant1 er i~ont~ous  nncl conflicting 

i n f t n ~ c t i o n s  thereon ordinnrily conctitnte p r e j n i l i r i ~ l  e r ror .  

7. Trial S S ld:  Appeal a n d  E r r o r  3 3911- 
.in i nc tn~c t ion  to the  c.1trc.t t ha t  plaintiff had the  burden of proTing 

tlcfrnrlant's negligence b> t l ~ c  ;renter \\eight of t112 evidence in order to  
rnnke o ~ i t  a pvimn fnc ic  caw.  .lnd t h a t  on n p,.lnza facle case the j n r ~  could 
:111\\\er the  f ~ r q t  i.s~le ' Yeq." il111it be held for  prejl  dicial e r ror  
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8. Negligence 17- 
In  an action to recover for negligent injnry, the burden of proof is upon 

plaintiff to satisfy the jury b~ the greater  eight of the ericlence that the 
defendant was guilty of actionable negliqence. 

9. Negligence 8 20- 
The court charged the jury to the elrect that the burden wns on defend- 

an t  to satisfy the jury by the greater weight of the evidence that  defendant 
was guilty of contributory negligence. The court then corrected the error, 
and charged that the burden was upon defendant to satisfy the jury that 
plaintiff mas guilty of contributory negligence. Thereafter the court again 
charged that  the burden was upon defendant to prore that  defendant was 
negligent. Held: The charge was prejudicial and entitles defendant to 
a new trial. 

10. Negligence 8 17- 
The burden of proof upon the issue of contributory negligence is upon 

the defendant. 

11. Kegligence § 11- 
Plaintiff's contributory negligence, to bar recovery, need not be the sole 

proximate cause of the injury, but i t  suffices for this purpose if it con- 
tributes to the injury as  a proximate cause, or one of them. 

12. Appeal and  Error 30f- 
Conflicting instructions upon a material aspect of the case must be held 

for prejudicial error, since the jury a re  not supposed to be able to deter- 
mine when the judge states the law correctly and when incorrectly. 

APPEAL by  defendant f r o m  -1Iart in,  S p e c i a l  J u d g e ,  J u n e  Mised  '(A" 
T e r m  1 9 5 1  of BUNCOXBE. 

Action to recover damages f o r  personal injur ies  allegedly caused by the 
actionable negligence of the  defendant i n  the operation of a n  automobile. 

T h e  j u r y  answered the issue of negligence Yes, the isiue of contribn- 
tory negligence S o ,  and  the issue of damages $4,500.00. ;Tudgment v-as 
entered i n  accord with the  verdict. 

Defendant  appeals assigning error .  

T z z e l l  & DziMont f o r  Plaintif, ;1 f )pe l lee .  
X e e k i n s ,  P a c k e r  (6 R o b e r t s  for D c f e n c l a ~ i t ,  A p p e l l a n t .  

PARKER, J. T h e  defendant contends by his  assignnlents of error  
brought forward and  discussed i n  his  brief t h a t  the court  erred i n  the 
admission of eridence, and in charging the  jury. 

T h e  plaintiff testified i n  substance as  fo1lo~r.s: T h a t  pr ior  to his  inju-  
ries r e c e i ~ e d  i n  the automobile collision between defendant and  himself, 
he  and his wife worked f o r  X r .  Chapuisat .  T h a t  he  worked as  cook, 
chauffeur, yard  work, house work and  those sort of things. T h a t  when 



772 I N  T H E  SUPHEME COURT. [240 

11e returned to m r k  after the collision, he worked for Mr. C h a p i s a t  for  
:L month. Then he quit, because he was not able to carry on his work by 
reaqon of his back injury. H i s  wife >topped a t  the same t ime; they cus- 
tomarily . r ~  orked a t  the same place, and have for a nun ber of years. Then 
lie and his wife ven t  to nork  for Mr. and Xrs.  T. S. Ward. After work- 
ing  there around six n~on t l~q ,  his n i f e  got sick. H e  had to change jobs 
:rftw that. H e  then ven t  tu ~ o r k  for Mr. Buchanan ,is a cook. H e  quit 
that  work after eight months, a. he was ilot p l~ys icdly  able to do the 
1ro1.k. I l c  then went to work for Judge Junius  G. Adarns. On cross- 
cxainination he testified his wife was sick and couldn't work, and he had 
to make what he could working without his wife xvorkmg with him. The 
plaintiff did not testify, either on direct or crosq-examination, as to the 
amount of n ages paid to him or his wife, or to them as a team-not a word 
as to hi; ea~nings .  

Ilefenclant's n i f e  on direct and cross-esarriillatioii inade no inention of 
any aniount received by her or her liusbanir, or both, for working. On 
re-clirect examiliatiox she tcstiiied in sub.tancc: TTe (meaning plaintiff 
and herself) worked together a t  Mr. Chapui;at'i, He did the biggest 
portion of the work. Slie looked after t l i ~  baby, and helped him with the 
house work when she could. NP cooked, (lid the heavy cleaning, and drove 
and looked after the yard nhen  lie had to. She was then asked this ques- 
t ion:  "VThat amount of nloiley did Mr. C'1i:ipui-at pay for the services?" 
Objection by defendant, sustained, exception by plaintiff. After argu- 
inent by plaintiff's counsel the court reversed it,. r~ liiig, overruled the 
dei'enclant's objection, and the defendmt excepted. The question was not 
aiis\\cred. Plaintiff's coliil~el then asked this question: "I-Iolv much did 
you make at X r .  Chapuisat's?" A. "$300.00 a month." The defendant 
1i1ade a motion to strike, which the court denied. an3 the dcfendallt ex- 
cepted. Plaintiff's eouniel then asked this question : "IIow much did you 
lnrtke a t  Nrs .  Ta rd ' s ?"  Objection by defendant, oxerrnled, and escep- 
tioil by defendant. -\. "$20O.OO." On re-cross-cxan~ination she said in  
s~tbstance : H e  n ~ a d e  $55.00 a neck working a t  Buch~cnan's Restaurant- 
lie made illore tlicre than both of us ~vorking at Ward'.. and Cha~uisa t ' s .  

-1fter the defeiidant rehtetl its caw, the plaintiff n as recalled to the 
st:ind. IIe teqtificd that he made $30.00 a r e e k   orki king for  Judge 
,\dalliq. 011 cross-examination lie said lie and his r i f e  n e w  norking for 
$300.00 a month for Mr.  Chapuisat. 

T l i a t  appears aborc i i  a qurninarp of all the evidence in the Record as 
to plaintiff's earning.. Scit l ler  Mr. nor Mrs. Chapnisat. nor Mr. nor 
Xrq. T a r d  were called a.: n itnesses. 

I11 a11 action to recover damages for personal injury resulting from 
defendant's negligence, the plaintiff is entitled to recover the present 
\vorth of all daiiiagc~ s~ i~ ta ine t l  ill consequence of defendant's tort. These 
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are understood to embrace indemnity for loss of time, or loss from in- 
ability to perform ordinary labor, or capacity to earn money, which are 
the immediate and necessary consequences of his injury. The age and 
occupation of the plaintiff, the nature and extent of his employment, the 
value of his services, and the amount of hiS income at  the time, whether 
from fixed wages or salary, are matters p~oper ly  to be considered by the 
jury. Y e  have not stated the full rulr of damages in such cases, but only 
so much of it as is pertinent to thr question of evidence before us. Xintz 
v.  R. R., 233 N.C. 607, 65 S.E. 2d 120: Ledford  1 % .  L u m b e r  Co., 183 N.C. 
614, 112 S.E. 421; Ruslzir~g v. R. l?., 149 N.C. 15S, 62 S.E. 890. 

"In personal injury actions great latitude is allowed in the introduction 
of evidence to aid in determining the extent of the damages; and as a 
broad general rule any evidence which tends to establish the nature, char- 
acter, and extent of injuries which are the natural and proximate conse- 
quences of defendant's acts is admissible in such actions, if otherwise com- 
petent." 25 C.J.S., Damages, $146, p. 794 (quoted rerbatim in Nztl l inax 
v. A. d P. T e n  Co., 231 S.C. 133, 70 S.E. 2d 911). 

Plaintiff was entitled to show the wages Mr. Chapuisat was paying him 
at  the time of his injury, and what wages the Wards paid him for six 
months shortly after his injury. POT v. Aremy Store,  216 N.C. 468, 5 S.E. 
2d 436; Rushing  v. R. R., s u p ~ n ;  TVnliace v. H. R., 104 N.C. 442,lO S.E. 
552; S f y n e s  v. Boston Elevated Ry. Co., 206 Mass. 75, 91 N.E. 998, 30 
L.R.A. (N.S.) 737 ; 15  Am. Jur. ,  Damages, p. 504; 25 C.J.S., Damages, 
Sec. S6. However, while this evidence is competent for the jury's consid- 
eration. it would seem that the jury should estimate the damages on the 
injured party's ability to earn money rather than what he actually re- 
ceived. and the amount which plaintiff is capable of earning, and not that 
which he has actually earned since the injury, is to be taken for the pur- 
pose of comparison with his previous earnings as showing the diminution 
of earning capacity. 25 C.J.S., Damages, p. 620, and cases cited. 

I n  an action for damages for wrongful death we have held that direct 
evidence of the earnings of the deceased is not essential. Hicks v. Love,  
201 S .C .  773, 161 S.E. 304. 

G. S. N. C. 52-10 provides that the earnings of a married woman shall 
be her sole and separate property as fully as if she had remained un- 
married. 

I n  our opinion, the ruling of the court was correct i n  admitting this 
evidence for the consideration of the jury. However, while plaintiff and 
his wife were working as a team, his wages could not be augmented by 
what she was receiving, or entitled to receive, for her services. Croom v. 
L u m b e r  GO., 182 N.C. 217, 108 S.E. 735. 

The defendant's assignment of error No. 9 is to the charge of the court 
on the first issue as to burden of proof. The first issue is as follows: 
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"Vas  the plaintiff damaged by the negligence of the defendant, as alleged 
in the complaint ?" After reading the issue to the jury, the court prop- 
erly placed upon the plaintiff the burden of proof to ~ a t i b f y  the jury by 
the greater weight of the eridence that  the ia jury  complained of was 
caused by the negligence of the defendant. Then thc court charged as 
follows : '(Burden of proof ic. an  expression that  meanc. the duty to estab- 
lish the t ru th  of the co:nplaint of the perscln n ho has the burden of proof 
by the preponderance or greater weight of the evidenc~ in order to make 
out a p r i m a  facie case. h pr ima  facie case means a case nhich  the jury 
can consider, but, not necessarily must, but may, find in the person's favor 
who seeks the affirmative of the issue, in this case on the first issue, the 
plaintiff ." 

"The rule as to the burden of proof is important and indispensable in 
the adniinistration of justice. I t  constitute. a substtntial right of the 
party upon whose adrersary the burden rests; and therefore, it  qhould be 
carefully guarded aild rigidly enforced by the courts." I3osie1-y Co. 2 ) .  

E z p r e s s  Co., 184 N.C. 478, 114 S.E. 823: EIunt v. E u r e ,  189 X.C. 482, 
127 S.E.  593; Booue v. Coll ins ,  202 N.C. 12, 161 S.E. 543. E r ro r  in 
respect thereof usually entitles the aggrieved party to a nen. trial. l*nnce 
I . .  G'u?j. 224 N.C. 607, 31 S.R. 211 766. 

I n  l 'axce i s .  Guy, Aupra, the following instruction in the charge v a s  
held to be prejudicial error. Speaking to the burden of proof, ''the court 
instructed the jury that  the plaintiff had the burden of the issue. ~vhich  
nevw shifted, but 'when the actor has gone fornard  :md made a pr ima  
facie caw. the other party is compelled in turn to go forward 01. loqe his 
case, and in this sense the burden shifts to him.' " 

The trial judge in effect instructed the jury that  on the first issue the 
plaintiff had the burden of proof by the greater neight  of the evidence in 
order to make out a pr ima  tcrtie case, and that  on a pr ima  facie case the 
jury could answer the first issue Yes. I t  is elementary learning that  the 
plaintiff has the burden of proof to satisfy the jury by the greater weight 
of the evidence that  the defendant was guilty of actioimble negligence as 
alleged to prevail; and if he does not carry such burden, he fail.. The 
inexactness of this instruction may well have been the decisire factor on 
the trial. as the contention of plaintiff tllat he n-a. injured by the action- 
able negligence of the defendant was sharply contested. A p r i n ~ a  facie 
casc simply carries the case to the j u r  for determination and no more. 
T-cr~lcr 1 ) .  G u ~ j .  snp1~n: -1Icllanie2 2'. 11. X., 190 S . C .  474, 130 8.E. 2 0 8 ;  
H u n t  21. E u r e ,  supra.  

The defendant'. assignments of error Nos. 11 and 12 are to the court's 
instructions as to the second issue of contributory negligence of the plain- 
tiff. The court instructed the jury that  the burden of proof is upon the 
defendant to satisfy the jury by the greater  wight of' the evidence that  
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fhe defendant was negligent in one or more of these respects, and that his, 
the plaintiff's negligence was a proximate cause of plaintiff's injuries. 
Counqel for defendant inmediately called the court's attention to the fact 
that the court had "stated that  the burden is upon the defendant to prove 
that the defendant was negligent." The court thanked defendant's coun- 
sel. and instructed the jury that  the burden of proof was upon the defend- 
ant to 3atiefy the jury that the plaintiff was guilty of contributory negli- 
gence. Then immediately thereafter the court charged : "If you so find, 
that t h e  defendant wns negliycnf, and you find it by the greater veight  of 
the eridence, burden being upon the defendant to so prove, i t  would be 
your duty to answer tha t  issue" ( the second issue) "Yes." The above is 
all the court charged as to burden of proof on the second issue. The court 
then proceeded to the issue of damages. 

I t  is settled law that the burden of proof of contributory negligence 
under the second issue i i  upon the defendant. James v. R. R., 233 S . C .  
591, 65 S.E. 2d 214. 

Plaintiff's contributory negligence, to bar recovery, need not be the sole 
proximate cause of the injury, as this would exclude any idea of negli- 
gence on defendant's part. G c d ~ ~ l i t z  v .  l?. R., 220 N.C. 281, 17 S.E. 2d 
137. I t  suffices, if it  contributes to the injury as a proximate cause, or one 
of tl~ein. ,lIcKinnon v.  Mofor  Lines, 225 K.C. 132, 44 S.E. 2d 735. 

('The very tern1 'contributory negligence' ex ui termini implies, or pre- 
suppoqes negligence on the par t  of the defendant." Scenic Stages v. 
Lotcfller, 233 S . C .  555, 64 S.E.  2d 846. 

Three times the court instructed the jury on the burden of proof as to 
the second issue. The first time incorrectly, the second time correctly, and 
the third and last time incorrectly. "The members of the jury are not 
supposed to be able to determine when the judge states the l a ~ v  correctly 
and l ~ h e n  incorrectly." Templeton ?;. Kdley, 217 S . C .  164, 7 S.E.  2d 
380; Hartley v. Smith, 239 K.C. 170, 79 S.E. 2d 767. 

The conflicting instructions were material and prejudicial, since the 
jury may have acted upon the incorrect instruction. S. 2'. Brady ,  238 
N.C. 404, 78 S.E. 2d 126. 

Alllother tr ial  seems necessary. I t  is so ordered. 
S e w  trial. 
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J A M E S  1%. J E N K I N S ,  ADIIISISTRATOR OF THE 13sr .4~~ OF E D W I N  G. JOHNSON, 
D ~ c c . i s r ~ ,  v. J O H N  E V E R E T T  FAIRBANKS FIELDi i ,  NORFOLK TAL- 
LOW COJIPAST, INC., AKD GREENVILLE BY-PRO1)UCTS COMPANY, 
[NC. 

(Filed 20 October, 1954.) 

1. Colnproniise and  Settlement § 1- 
-4 completed compromise and settlement fairly made between persons 

legally competent to contract and having the authority to do so with 
respect to the subject matter of the compromise, and supported by suffi- 
cient consideration, operates as  a merger of, and bars all  right to recover 
on, the claim or right of action included therein. 

2. Pleadings §# 20, 31- 
Plaintiff may test the sufficiency of new matter alleged in the answer to 

constitute a defense or bar either by demurrer or motion to strike, which 
will be treated as  a demurrer ore tet?us. 

3. Pleadings § 1 6 -  
Failure of a pleading to state a cause of action, or w m t  of jurisdiction 

over the subject matter of the action, is not waived by pleading to the 
merits, but objection on these grounds may be made a t  any stage of the 
case. 

4. Pleadings #§  20, 31- 
A dcmurrer and lnotion to strike allegations of the answer on the ground 

that they fail to state a defense or bar should not be granted if they s tate  
'any fact, or combination of facts, which, if true, entitle defendants to some 
relief. 

5. C'ompromise and  Settlement # I-Answer held t o  allege settlement under  
suspended judgment i n  criminal prosecution i n  satisfaction of claim for  
damages arising out  of collision. 

In  this action to recover for wrongful death resulting from an automo- 
bile collision, defendant alleged that in a prior criminal prosecution grow- 
ing out of the same collision, he paid, with the consent of the court, a stipu- 
lated sum to plaintiff administrator, and agreed to pay a further sum each 
year for three years, in settlement of damages in the cause, and that in 
consideration of the settlement, the court signed a ~uspended jndgment 
which directed that  the money be paid plaintiff administrator for the 
benefit of intestate's children. Defendant further alleged on information 
and belief that  plaintiff accepted the settlement in fu l l  for damages to 
plaintikf's intestate, and pleaded said facts as an accord and satisfaction 
in bar and as  an estoppel. I f t l d :  I'laintiff's demurrer to such new matter 
set np in the answer and his nlotion to strike same were properly denied. 

6. Appeal and  Er ror  5- 
A question as  to the rights of the parties if the facts had been otherr ise  

than as  alleged presents a moot question which r i l l  rlot be considered on 
appeal. 

APPEAL by plaintiff f rom R o n e ,  J., a t  February Term, 1954, RERTIE. 
Affirmed. 
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Civil action to recover damages for the death of plaintiff's intestate as 
the result of an  automobile collision allegedly caused by the actionable 
negligence of the three defendants. 

There is a stipulation in the Record signed by counsel of record that the 
appeals from the two orders of Bone, J., on plaintiff's motion to strike 
and on his demurrer as to the defendant Norfolk Tallow Company, Inc., 
will not be taken up, and the appeals from those two orders shall be con- 
trolled and determined by the decision of the Supreme Court on plain- 
tiff's appeals as to the defendant Greenville By-products Co., Inc. 

The complaint agaimt the defendant John Everett Fairbanks Fields 
and the complaint against the defendant Greenrille By-Products Co., 
Inc., are practically rerbatim. Both complaints allege that  the defendant 
Fields mas guilty of actionable negligence in the driving of an automobile 
which had a collision with the automobile being operated by plaintiff's 
intestate, which resulted in the death of plaintiff's intestate, and that a t  
the time of collision Fields was the employee and agent of the defendant 
Greenrille By-products Co., Inc., and engaged in the performance of his 
duties for said company. Each of these two defendants filed separate 
answers. Paragraph Five of the defendant Fields' further defense and as 
a bar to  plaintiff's recovery alleges : "That the defendant was indicted in 
the Superior Court of Bertie County for manslaughter i n  connection with 
the collision set forth in  the cause and that  the criminal action was called 
for trial a t  the August 1951 Term, and that the plaintiff Tvas represented 
a t  said trial by John R. Jenkins, Jr.,  and Jones, Jones & Jones, Attorneys, 
the said attorneys appeared as private prosecution in  the said cause at 
the request of plaintiff, and after the case was called for trial, the defend- 
ant  offered a sum of nioney as a settlement of damages in said cause, and 
after various conferences between his attorney and the attorneys repre- 
senting the plaintiff, he, with the consent of Honorable TV. C. Harris ,  
Judge of the Superior Court presiding, paid the sum of $2,000 and agreed 
to  pay the further sum of $500 each year for three ( 3 )  years in settlement 
for damages in the said cause and in consideration of the said ~ett lement 
for damages in  the said cause, the court signed a suspended judgment 
order against him with the direction in  the said judgment that  the said 
money be paid to the e la in tiff in this cause for the use and benefit of the 
children of plaintiff's intestate." Paragraph Six of the further defense 
alleges : "That defendant understood that  he was settling damages for 
the death of plaintiff's intestate and Mrs. Lillian Gertrude Johnson, vhen 
he made the settlement as aforesaid, and tha t  he is advised and believes 
that  the plaintiff accepted the said money as a settlement in full for dam- 
ages to  the plaintiff's intestate, and that  he specifically pleads said accord 
and satisfaction as a bar to plaintiff's recovery in this action." Paragraph 
Seven of the further defense pleads such facts as res judicata. Paragraph 
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Eight  of the furthey defense pleads such facts as an  sstoppel. The de- 
fendant Greenrille By-Products Co., Inc., in its fu i ther  defense in Pa ra -  
graphs Five, Six, S e ~ e n  and Eight  alleges the same facts as pleas in bar 
i n  practically the same words. 

Upon the filing of the answer by the defeiidant Field*,, the plaintii? filed 
a n l o t i o ~ ~  that  upon the calling of the case for trial he IT o d d  more to >trike 
from Fields' fnrther defense all of Paragraphs Fi~7c, Six, S e w n  and 
Eight, because they allege no valid defense. Upon the day the motion to 
strike was filed the plaintiff demurred to the defendants7 ansner as not 
sufficient to sustain the pleas of accord and satisfaction, res /zrdlctrta and 
estoppel. The plaintiff filed a similar motion to strike and a deiilurrer 
a s  to the answer of the d e f ~ n d a n t  Greenville By-Produ~ t s  Co., Inc. After 
the motions to strike and the denlwrers were filed, the plaintifi filed a 
reply in each case denying Paragraphs Five, Six, Sercn and Eight of the 
fnrther answers. 

Judge Bone entered an  order striking Paragraph ;Seven from Fields' 
further defense, and denying the motion to strike ou;  Paragraphs Five, 
Six and Eight. Judge Bone entered a similar ordei on the motion to 
strike in the case of plaintiff againtt the Greenville BJ-Products PO., Inc. 
I n  each case Judge Bone entered an order sustaining the demurrer aq to 
Paragraph Seven, and overruling it as to Paragraphs Fire,  Six and Eight. 

Plaintiff appeals assigning errors. 

Jones, Jones Le. Jones and John I I .  Jcnkim, Jr .  
R?y: John R. Jenkins, Jr., for YIuin f i f ,  Appellant. 

L'ertram S. A-usbnum and .L/uin .I. Eley for DrfenJants, d p p c l l c ~ s .  

PARKER, J .  -1 completed compromise and settlement fair ly made be- 
tween persons legally competent to contract and having the authority to 
do so with rebpect to  the subject matter of the compromise, and wpported 
by sufficient consideration, operates a% a merger of, and bars all right to 
icczorer on, the claim or right of action included therein, as would a judg- 
nient duly entered in an  action between said persons. ~Snyder T .  Oil PO., 
235 S . C .  119, 68 S.E. 2d 805; I l inson T. Dauis, 220 ?\r.C. 380,17 S.E. 2d 
348; dmmstronq v. Polakaz-efz, 191 N.C. 731, 133 S.E.  1 6 ;  Sutfon z .  Rob- 
cson, 31 N.C. 380 ; 11 Am. Jur . .  Compromise and Sel tlement, See. 23. 

Perhaps the earliest conipromire recorded mas when ,lbram and Lot 
settled the strife between them over grazing lands for their cattle. Gene- 
sic, Ch. 13, Verses 8 and 9. The Ian looks with f a ro r  on litigant; com- 
promising and settling their differences. Ar7nstronq I*. Po7cl-X.nrpfz, supra. 

T h e n  the defendants alleged nen- matter in Paragraphs F i ~ e ,  Six, 
S w e n  and Eight of their ansv-ere by way of affirmative defense a5 bars 
to plaintiff's action, the plaintiff had the right to tmt the sufficiency of 
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the pleas either by demurrer or motion to strike. W i l l i a m s  v .  Hosp i ta l  
Asso., 234 N.C. 536, 67 S.E. 2d 662; Smith v. Smith, 225 N.C. 189, 34 
S.E. 2d 148, 160 A.L.R. 460. A motion to strike out new matter in an  
ansTrer because i t  alleges no valid defense will be treated as a demurrer 
ore tenus .  Bank v. H i l l ,  169 N.C. 235. 85 S.E. 209. 

"The plaintiff may  in all cases demur to an  answer containing new 
matter, vhere, upon its face, i t  does not constitute a . . . defense; and 
he may demur to one or more of such defenses . . ., and reply to the 
residue." G.S. 1-141; W i l l i a m s  v. Hosp i ta l  Asso., supra. Failure to 
state a cause of action, or want of jurisdiction over the subject matter of 
tlie action, is not waived by pleading to  the merits, and those points can 
be made a t  any stage of a case. Dnllis v. Elzodes, 231 N.C. 71, 56 S.E. 
2d 43. 

Paragraphs Five, Six and Eight of the defendants' answers cannot be 
stricken out on motion, nor be overthrown by demurrer, if the paragraphs 
allege any fact, or combination of facts, which, if true, entitles defendants 
to some relief. 41i17s Co. 2). Shazv, Cornre. of Revenue ,  233 N.C. 71, 62 
S.E. 2d 457; Fairbanks ,  X o m e  S. Co. c. J i u ~ d o c k  Co., 207 N.C. 348, 177 
S.E. 122. 

Paragraph Five of the defendant Fields' answer alleges: tha t  he "paid 
the sum of $2,000.00 and agreed to pa? the further sum of $500.00 each 
yeas for three years in settlement for damages." Paragraph Five of the 
a n w e r  of the defendant Greenville By-Products Co., Inc., alleges, upon 
information and belief: that the defendant Fields ('paid or agreed to pay 
the sum of $3,500.00 i n  settlement for damages." These paragraphs do 
not allege that  the sum of $3,500.00 has in fact been paid by Fields to 
plaintiff. According to the defendants' allegations the plaintiff is still 
entitled to recover $1,500.00 from Fields, as no par t  of this amount is 
alleged to have been paid him. See Dobias  c. W h i t e ,  239 N.C. 409, 80 
S.E. 2d 23. Therefore, the trial judge was correct in refusing to strike 
out Paragraphs Five, Six and Eight of the further answer and defense 
in each case, and in overruling the demurrers to said paragraphs in each 
case. 

Whether the alleged pleas in  bar vould be valid, if the defendants in 
addition to the facts alleged, had alleged the actual payment to plaintiff 
of tlie sum of $3,500.00, is a moot question not before us for decision, 
and on this we express no opinion. "The uniform rule adopted by this 
Court is to the general effect that  such questions will not be consideretl." 
Glenn  z'. Culbre th ,  197 N.C. 675, 150 S.E. 332. 

The plaintiff contends in his brief that  Hes ter  v. Z o t o r  L ines ,  219 
S.C.  743, 14  S.E. 2d 794, is "on all fours with the present cases." The 
joint answer of the Motor Lines and Helms alleges: that  when Coleman 
mas given the suspended sentence "that the mother of the intestate, Mil- 
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dred Hester ,  the plaintiff herein. i n  open court  expressly acquiesced and  
consented to said judgment, and  defendants a r e r  t h a t  said judgment deter- 
mines t h e  r ights  of the  plaintiff here in ;  t h a t  a n y  amou i t  which she might  
have recorered as  a result of the  dea th  of her  daughter  has  been adjudi-  
cated, ordered paid, and  has  been paid and  accepted b y  the  plaintiff 
here in ;  and  these defendants plead tha t  plaintiff is estopped thereby 
. . ." T h e  defendant  Coleman ;n his answer alleged the same facts  as  a n  
estoppel. T h e  allegations of the  defendants i n  the  pre-ent  cases a re  quite 
different. 

T h e  rulings of the  lower court a re  * 
-2ffirmed. 

STATE r. ODESSA WILLIAMS SINJIONS. 

(Filed 20 October, 1954.) 

1. Criminal Law § 52a ( 1  ) - 
Upon motion to nonsuit under G.S. 15173, the erillence is to be taken 

in the light most favorable to the State. 

2. Criminal Law §§ 42f, 52a (2)- 
TT7hen the State introduces testimony of an exculpatory statement made 

b~ defendant i t  presents such statement as worthy of belief, and while the 
State is not precluded from showing the facts to be otherwise, defendant is 
entitled to wllater-er adr-nntage the s t a t ~ m e n t  affords, even to a n  acquittal 
\T-hen the statement is wliolly excnlpatory and there is no eridence tend- 
ing to show the facts to be otherlrise. 

3. Criminal Law § 52a (3) - 
In  order for circumstantial evidence to be sufficient to be submitted to 

the jury, the facts and circlimstances adduced by the eridence must be of 
such natnre and so connrcted or related as  to point ~nerringly to defend- 
ant's guilt and exclude any other wasonable hypoth~sis.  

4. Criminal Law § 51- 

While the probative neigh1 of 1~gixl proof is for t h ?  jury, the sufficiency 
of proof in law is for the court 

5. Criminal Law 5 52a (2)- 
In order to be sufficient to be subruitted to the jury, the State's eridence 

must tend to prove the fact a t  issue a s  a fairly 1ogic:~l and legitimate con- 
clusion, and eridence which merely raises a suspivion or conjecture is 
insufficient to withstand motion to nonsuit. 

6. Antomobiles 29b--Evidence held insufficient t o  be submitted to  the 
Jury i n  this prosecution for  reckless driving. 

The eridence disclosed that  an automobile driren by defendant left the 
highway and trnreletl some 514 feet before coming to a stop after striking 



N. C.] FALL T E R M ,  1954. 781 

the kitchen of a house, leaving skid marks on the highvay and ground and 
causing damage to the house and car. The State introduced testimony of 
statements by defendant that as  she approached the cross-roads a t  the 
scene, the lights of a car parked on the opposite side of the cross-roads were 
switched on, that she was blinded by these lights, and, in an effort to avoid 
striliing the car head-on, turned off the highway into a dirt  driveway or 
pathway leading to the kitchen of the house, and that she thought she mas 
driving not more than 30 miles per hour. Held: If defendant was not 
driving in excess of 50 miles per hour and turned off the highway in a n  
instinctive effort to aroid collision with the other car in the sudden emer- 
gencx created by the switching on of its lights, defendant would not be 
guilty of careless and reckless driving, and the physical facts and circum- 
stances a t  the scene do not establish as the sole reasonable hypothesis that 
she was driving with reckless disregard to the rights and s a f e t ~  of others, 
and therefore her motion to nonsuit should have been allowed. 

APPEAL by defendant f r o m  T'nrke~., J., a t  Apr i l  Cr imina l  Term, 1954, 
of M T ~ r T ~ .  

Criminal  prosecution upon 3 warran t  issued out of County Cour t  of 
Wayne  upon affidavit charging "that a t  and  i n  said County on or about 
the 17 th  d a y  of October, 1953, Odessa Williams Simmons did unlawfully 
and willfully operate a motor vehicle on the public highways of Wayne  
County, X. C., i n  a careless and  reckless nlanner  with a willful and  
wanton disregard f o r  the rights and safety of others against the fo rm of 
the s tatute  i n  such cases . . .," and tl-ied i n  Superior  Cour t  upon appeal  
thereto, upon  original warrant ,  and  not  upon a bill of indictment by the  
grand  jury. 

Upon the t r ia l  i n  Superior  Cour t  the  S ta te  introduced two witnesses, 
Lee Wooten and  TY. L. Xorrow.  Lee Wooten testified : 

"I live i n  Parkstown,  1 0  or 11 miles f r o m  Goldsboro . . . on the 
Parkstown-Goldsboro hard  surface road, 25 or 30 feet f r o m  the road. I 
. . . lived i n  a rented house. On the night  of the 17 th  of October, my 
wife, baby and  I were i n  bed i n  our  house when a ca r  h i t  our  house. I 
got u p  and pulled m y  light cord but  there were n o  lights. T h e  power was 
off. When  she h i t  the  house she bumped the lights off. J u s t  before my 
house was struck, I heard a noise coming down the  r o a d ;  i t  sounded like 
a n  airplane. I t  scared me. T h e  car  made t h a t  noise i n  its approach u p  
t o  the time of the collision. T h e  noise sounded like i t  was on the ground. 
I couldn't get n l ight so I took m y  wife and  baby and went to the f ron t  
door because I was scared to go around the  house to see what  happened. 
T h e  back porch of m y  house and  the kitchen were s t ruck by  the automo- 
bile. T h a t  is the back p a r t  of the  house. I did not see the  car  unt i l  the 
next morning. I t  was i n  the field about as  f a r  as f rom here to the hack 
side of the courtroom (about  60 feet) .  

" I t  was a Buick automobile 19.50 or 1951 model. I did not know who 
was dr iving because the dr iver  did not come out t h a t  night.  N o  one came 
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to my  house from the car. . . . I saw no one get out of the car for i t  was 
dark. I did not see the lights burning on the car. I did not see the car 
come down the road and I do not know 15-l~cther the lights were burning. 
We . . . did not go back until the next morning. Iheryth ing in my 
kitchen was torn up. The  dinette set, oil stove, the wood stove and the 
r~ f r ige ra to r  and what groceries I had w u e  knocked over. A11 of my 
dishes were broken. There was nothing in the kitchen that  was not 
torn up. 

"I did not B11om7 Odessa Williams S i l i ~ n ~ o ~ i s  and saw her the first time 
the next day after tlie collision. Then she n anted a wi.ecker truck. She 
talked to my landlord a t  my  house the nexi ~norning b~ t I heard nothing 
that  she said. She has said nothing to me since my  house was struck. 

"I examined the tire track3 of the automobile the next morning outside 
my liouse. I follox~ed them from the highway where t i e  car jumped the 
ditch and I saw the track where i t  jumped the ditch. The track mas 
traveling from toward Parks tonn and it (lame from t ie highway direct 
to m y  kitchen and cut over i n  the field." 

And W. L. RIorrow testified : 
"I am a member of the State Highway Pat ro l  and investigated the 

collision a t  the home of Wooten. They called me a b o ~ t  6 :30 a.m. and I 
was there a little after 7 a.m. I found that  the house is i n  a slight curve 
and the house is on the outside of the c u r w  about 45 feet of the roadway. 
Thc vhole back end of the house was completely torn off and there was a 
Buick automobile setting in the back of an open field on the back side of 
this house. I made measurements. The kitchen was on the back of the 
house behind the front of the house from the road. I measured the skid 
marks leading from the 1951 Buick found near the house. Leading from 
the back of the Buick automobile there were three tire tracks that  looked 
like the wheels had been rolling and the right front wheel appeared to 
haxe been locked m d  skidded because there were no tread marks and a 
furrow of 362 feet from the house 11p to where tlie car stopped. The place 
I found the car up  to the house was 362 feet and from tlie house back u p  
toward the highway was 40 more feet of light skid ma-ks which appears 
to be where the tires had ldeen skidding. From the house there were skid 
marks leading to the highway for a distance of 40 feet to a guy wire on 
a telephone pole that  had been broken. The p o d  was betneen the road 
and the house a t  one end of the house, the east end. T1e guy wire was a 
one-half inch cable and from the higlin-ay skid marks cwnie off the high- 
way about 100 feet u p  a 3-foot embankment. The measurements were 
362 feet from the car to the  house, 40 feet from the house to the guy wire 
and 100 feet from the guy wire to the highway nhei-e the skid marks 
began, a total of 502 feet plus the 1 2  ft. width of thc house, making a 
tota1 of 514 feet. There were several people out there a t  the Buick car 
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~vhen  I arrived and in five minutes a wrecker came up with this colored 
fellow on it, whose name I do not have. The chimney was knocked out 
and the roof moved to one side. 

"Odessa told me that  she was driving her car and that  the accident or 
collision occurred about midnight. She appeared somewhat nerrous and 
her eyes xere  red but 1 did not detect any odor of alcohol. She made the 
statement to me that as she approached this cross-roads a parked car on 
the opposite side of the cross-road. swi t chd  on its lights and that  she was 
blinded by these lights and in an effort to avoid striking the car head-on, 
she turned off the highway and into the dir t  d r i v e ~ ~ a y  or pathway leading 
to the kitchen of the house. S l ~ e  further stated that  she thought she mas 
driving not more than 50 miles an  hour and that  if she got orcr that 
speed the accelerator n-ould hang up. I returned to the scene and exam- 
ined the car. The front end mas pretty badly damaged. I examined the 
accelerator and found i t  to be in perfect viorking order." 

Verdict: Defendant is guilty as charged. 
Judgment:  That  defendant be confined in the quarters prorided for 

women and assigned to work under the supervision of the State Highway 
& Public T o r k s  Commission for six months. Execution of sentence sus- 
pended upon condition that  defendant pay the costs of the court and upon 
the further condition that  she pay $475.00 into the court for the use and 
benefit of Lee Wooten of any civil liability growing out of the charges 
of this trial. 

Defendant objects and excepts to the foregoing judgment, and in open 
court gives notice of appeal, and appeals to Supreme Court and assigns 
error. 

Altlorne?j-Genera7 I I I c X u l l a n ,  l s s i s t a ~ ~ f  A t t o r n e y - G e n w a l  Bi.zlton, a n d  
TVill iam P. X a y o ,  Xet i zber  of S t a g ,  for t h e  S t a t e .  

X a f t  H .  A l l e n  a i ~ d  Pnul B. E d ~ n v ~ r l s o n  for d e f e n d a n t ,  rrppellalit. 

VISBORXE, J .  The sole a 4 g n m e n t  of error presented on thiq appeal 
cl~alleages the ruling of the tr ial  court in denying defendant's motions 
for judgment as of nonsuit, aptly made, pursuant to the prol-iGons of 
G.S. 15-173. 

When the sufficiency of the evidence offered on the tr ial  in Superior 
Court is challenged by motion for judgment as of nonsuit under G.S. 
15-173, the evidence is to be taken in the light most favorable to the State. 

Nerertheless, when the State, a. in the case in hand, has introduced in 
evidence the statement of defendant, the statement is presented as worthy 
of belief. And when wch  qtatement tends to exculpate defendant, he is 
entitled to w h a t e ~ w  advantage it affords, even to an acquittal when it is 
wholly exculpatory. However, the State by offering the statement of 
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defendant is not precluded from s l lo~ i - in~  that  the facts were different. 
See 8. v. Fulcher, 184 N.C. 663, 113 S.E. 769; S. a. Cohoon, 206 N.C. 
388, 174 S.E. 91;  S. v. T o d d ,  222 S . C .  016. 23 S.E. E!d 47;  8. 1 % .  Baker ,  
222 N.C. 428, 23 S.E. 2d 340; IS. 2.. l3oytl. 223 X.C. $9, 25 S.E. 2d 456; 
S. 1.. TT'atts, 224 X.C. 771, 32 8 3 .  2d 319 ; S. c. Gor~lon ,  225 N.C. 757, 
36 S.E. 2d 143 ;  S. 1.. Phil l ips ,  227 S . C .  277, 41 S.E. 2tl 766; S .  v. C o f e y ,  
22s S .C .  119, 44 S.E. 2d 886; S. v. Robinson, 220 K.C. 647, 50 S.E. 2d 
740; S. v. Ilcndrirlc, 232 S . C .  4-27, G 1  P.E. 2d 340; S. v. Jarrell,  233 
N.C. 741, 65 S.E. 2d 304; 8. T .  T o l b c r f ,  "0 N.C. 445, 82 S.E. 2d 201. 

I n  this connection the statement of defendant, made to the State High- 
way patrolman, col~sidered as worthy of hclief, noulci exculpate the de- 
fendant of the single charge againrt her, that is, that  she "did unlawfully 
and wilfully operate a motor vehicle on the public highways of Wayne 
County, S. C., in a careless and reckless manner with a d f u l  and wanton 
disregard for the rights and safety of others." She thought she was not 
(h i r ing  more than 50 miles per hour, that  is, within the limit of the law. 
N o  one contradicts her. And she argues through her attorney that  she 
Tras confronted with a sudden emergency, created by the switching on of 
lights of another automobile. They contend that  she followed what this 
Court said in  I n g r a m  a. S tnoky  JIounfcrin Stages, Inc., 225 N.C. 444, 
35 S.E. 2d 337, and in Tys inger  u. D a i ~ y  Products, 225 N.C. 717, 36 S.E. 
2d 246, is "a human instinct nlien a collision is impending between two 
rehicles to  turn  or cut alTay from the other vehicle7' and that i n  those 
caws the evidence discloses tha t  the turning or cutting away was done in 
a n  effort to avoid the collision. To this the Court said that  "there is no 
circumstance tending to show that  i t  was other than  what a man of rea- 
sonable prudence would ha re  done." I f  this be so, then a "Wilful and 
wanton disregard of the rights of other," is absent from her conduct 
under the circumstances. 

Bu t  it is contended by the State that  there is edcn1:e of circumstances 
from which i t  may be reasonably inferred that  defendant was driving 
a t  an  excessive rate of speed, and that  the course of her automobile after 
it left  the h ighnay is indicative of "wilful and nan t sn  disregard7' with 
which she mas operating i t  on the highway. 

Howerer, i n  passing upon the legal sufficiency of this evidence, i t  must 
be borne in  mind that  when the State relies upon circumstantial evidence 
for a conviction of a criminal offense, a<  in this case, "the rule is that  
the facts established or advanced on the hearing must be of such nature 
and so connected or related as to point unerringly to the defendant's guilt 
and exclude any other reasorlable hypothesis." S. v. Harvey ,  228 K.C. 
62, 44 S.E. 2d 472; S. v. C o f e y ,  supra;  8. v. Hendrick,  supra, and cases 
cited. 
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While the probative weight of legally sufficient proof is for  the jury, 
the sufficiency of proof in lam is for the court. X. c. P~ince,  182 N.C. 
788, 108 S.E. 330. 

So, in considering a motion for judgment of nonsuit under G.S. 15-173, 
the general rule, as stated in S.  r .  Johnson, 199 N.C. 429, 154 S.E. 730, 
and in numerous other cases before this Court, is that  "if there be any 
evidence tending to prove the fact in issue, or which reasonably conduces 
to  its conclusion as n fairly logical and legitimate deduction, and not 
merely such as raises a suspicion or conjecture in  regard to it, the case 
should be submitted to the jury." But  vhere  there is merely a suspicion 
and conjecture in regard to the charge in the bill of indictment against 
defendant, the motion for judgment of nonsuit will be allowed. 

Hence in the light of defendant's statement taken in connection with 
other eridence of facts and circumstances in respect to the movement of 
the automobile after it left the highway, this Court is constrained to hold 
that  the el-idence leaves the case in conjecture in regard to the charge 
againbt defendant,-enti t l ing her to a nonsuit. 

Reversed. 

CHARLES McLEAN, SR., v. W. B. JIATHENY, T/A MATHENY MOTOR 
COMPANY. 

(Filed 20 October, 1954.) 

Pleadings § 22b: Process § 14: Limitation of Actions 5 11- 
while the court may permit amendment to process and pleadings to 

cure a misnomer where the proper party is before the court, the joinder 
of a corporation not named in the process or pleading as an additional 
party defendant, or the substitution of the corporation in lieu of the pur- 
ported partnership without the corporation's consent, either expressed or 
by its entering a general appearance, constitutes a new action as to the 
corporation, instituted as of the date of service on it, and when the cause 
against it is then barred by the applicable statute of limitations duly 
pleaded, the action against it is properly dismissed. 

APPEAL by plaintiff from JIcXeithen, Special Judge, May Term, 1954, 
of CALDWELL. 

Civil action instituted on 14  Ifarch,  1950, against W. B. Matheny, 
trading as Matheny Motor Company, to recover the sum of $1,712.00 
alleged to be due on an  unpaid check. The facts pertinent to this appeal 
are as follo~vs : 

1. Plaintiff in his original complaint alleged that  on or about 2 Feb- 
ruary, 1950, the defendant's agent, servant and employee, one H. E. 
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Head, attended an  automobile auction sale in Charlctte, North Carolina, 
arid purchased a number of automobiles for and on behalf of the defendant 
T. B. Natlieny, trading as Natheny Motor Company. 

2. That  among the automobiles purchased by the ;aid H. E. Head for 
the defendant, was one offered for sale by the plail~tiff, to wi t :  a Ford 
Club Coupe, for which the said H. E. Head executed a check in the 
amount of $1,710.00; that  the check was drawn on tEe Union Trust Com- 
pany of Forest City, S o r t h  C'arolina and deposited in the usual course 
of business; that the check was protested and returned unpaid. 

3. Plaintiff prayed for judglnent against W. B. Matheny, trading as 
hlatlleny Motor Company, for the sum of $1,712.00, which included a 
protest fee of $2.00, together with inter& from 2 Ff.bruary, 1050. 

4. The defendant MT. B. Matheny filed an ansner to plaintiff's com- 
plaint on 13 .lpril, 1950, in xhich  he admitted that  he  as a citizen and 
resident of Rutherford County, S o r t h  Carolina, hut denied all other 
pertinent allegations of the complaint. 

5. On 2 Nowmber, 1053, the plaintiff. through hi:, counsel, moved that  
lle be allowed to make Xatheny Motor C'onipany, a corporation, an addi- 
tional party defendant and to file an  aalrlldlnent to hi. complaint. The 
motion was al lo~rcd and a s u n m o m  for Matheny Notor Company, Inc., 
was issued on 20 Noven~ber, 1953, and duly served on 23 November, 1953. 

6. The defendant IT. H. Matheny, on 26 April, lll54, demurred to the 
amended complaint oil the ground that  it did not st 3te a cause of action 
acainht him. The demurrer 77 as suqtained. 

TVlien this came came on to be heard a t  the X a j  Term, 1054, of the 
Superior Court of Caldwell C'onnty, the corporate tlefenilant moved for 
judgment on the pleadings and to dismiss the ac t io l~  on the ground that  
the three-year statute of limitations had been pleaded, and that  it ap- 
pears from the plaintiff's pleadings that  the alleged zause of action arose 
more than three years prior to the date the suninion. was issned and 
served on said corporate defendant. The motion v a; alloned and the 
action dismis.ed. Plaintiff appeals, aqsigning error. 

1V. H. S t r i ck land  f o ~  a p p l l o l ~ f .  
C. II. Gover  for appellee.  

DENKT, J. I t  would seem to be unfortunate that  this action has not 
been disposed of heretofore on its merits. Hen-e~~er, we are bound by the 
record n o v  before us and may consider only the question of law presented 
for determination. 

This appeal turns on whether thc cauqe of action against the corporate 
defendant dates from the time summons was issued and served up011 it, 
or n-hether such seryice relates bark to the commencement of the action. 
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Ordinarily, under the comprehensive power to amend process and 
pleadings where the proper party is before the court, although under a 
wrong name, an  amendment will be allowed to cure a misnomer. Lane 
u. Seabourd.& R. R. Co., 50 S .C .  25; Founta in  v. Pitt County ,  171 K.C. 
113, 87 S.E. 990; Chancey v. S o r f o l k  Le. 11'. R. R. Co., 171 N.C. 756, 
88 S.E. 346; Dl-ainage District c. Cabarrus County ,  174 N.C. 738, 94 
S.E. 530; Gordon e. Gas Co., 178 X.C. 435, 100 S.E. 878; Chowan 
C o u n t y  v. Com'r. of Banks,  202 S . C .  672, 163 S.E. 808; Clevenger v. 
Grover, 212 S . C .  13, 193 S.E. 12, 124 A.L.R. 82;  Lee v. H o f f ,  221 N.C. 
233, 19 S.E. 2d 868; Propst  e. l ' r~ ick ing  Co., 223 W.C. 490, 27 S.E. 2d 
152; Electric ilIembership Gorp. c. Grannis  Bros., 231 N.C. 716, 58 S.E. 
2d 748; Bai ley  v. Z c P h e r s o n ,  233 S . C .  231, 63 S.E. 2d 559 ; 39 Am. Jur. ,  
Parties, section 125, page 1004. 

I n  the instant case, home~er ,  the motion of the plaintiff was not to cure 
a misnon~er by substituting the correct name of a proper party who was 
before the court in lieu of the purported partnership. On the contrary, 
the motion was to make the defendant corporation a n  additional party 
and to file an  amendment to  the complaint. Therefore, under our deci- 
sions, the cause of action, in so f a r  as i t  relates to the corporate defendant, 
dates from 20 Kovember, 1953. Caml in  v. Barnes,  50 N.C. 296; Plem-  
m o n s  c. Improvement  Co.,  108 K.C. 614, 13 S.E. 188; B r a y  v. Creekmo?-e, 
109 K.C. 49, 13  S.E. 723; Jones c. I'anstory, 200 N.C. 582, 157 S.E. 
867; IIogsed v .  Pear lman ,  213 N.C. 240, 105 S.E. 789; Electric Membev- 
ship Corp. c. Grannis  Bros., supra;  Ba i ley  v. McPherson,  supra. C f .  
Insurance Co. v .  Locker,  214 N.C. 1, 197 S.E. 555. And as held in Plem-  
m o n s  v .  Improucment  Co., supra, if the plaintiff had moved in  the court 
below to substitute the Matheny Notor Company, Inc., in lieu of the pur- 
ported partnership, the court could not have brought the corporation in as 
a party defendant without its consent, either expressed or by entering a 
general appearance, except by causing summons to be served upon it. 
Hence, if such motion had been made and granted, the status of the plain- 
tiff, with respect to the plea of the statute of limitations, would not have 
been changed. 

I t  follows, therefore, that  since more than three years elapsed after the 
plaintiff's cause of action arose before the corporate defendant was made 
a party to the action and served with summons, such action was barred 
by the three-pear statute of linlitations duly pleaded by said corporate 
defendant. G.S. 1-52. Hence, the ruling of the court below must be 
upheld. 

Affirmed. 
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Moss v. H~orrs. 

IDA FLOREXCE MOSS v. A. HICKS. 

(Filed 20 October, 1054.) 

1. Landlord and Tenant 1: Master and Servant § 4b- 
A contract under ~vhich the owner of land furnishes a house and the 

land and one-half of the fertilizer, and the other party furnishes the labor 
for cultivating tlie crops and one-half of the fertilizer, with provision for 
dirision of the crops, creates the relationship between the parties of land- 
lord and tenant and not that of master and servant. 

2. Landlord and Tenant # 10, 11- 

The landlord in an agricultural tenancy is not liable for injury suffered 
b~ the tenant when the steps of the house furnished the tenant collapse 
by reason of disrepair, even though tlie condition of the steps had there- 
tofore been brought to the lai~dlord's attention and lie had agreed to repair 
same. 

APPEAL by plaintiff from X o r r ; s ,  J., a t  April Civil Term, 1951, of 
STA\ s 1%. 

C i d  action to recover for alleged actionable negligence of defendant 
in respect to repair and keeping in repair steps to his house on his land, 
in which plaintiff m d  her l~usband rwided,-heard upon demurrer to 
complaint. 

The complaint (disregarding the numbering of paragraphs) alleges 
substantially the follon ing : 

1. That  011 a i d  prior to 9 June,  1953, plaintiff and her husband, 
William Pharaoh MOSS, n-ere engaged :is agricultural tenants and share- 
croppers on tlic lands of defendant.-hiiring nloved thereto cereral years 
previously under an  agreement and contract whith ( a )  "required the 
landlord to furnish the land, buildings in which plaintiff and h r r  family 
and other laborers should reside. and bnildings foi. the team, tools and 
farming implements and to house the crop niade 011 the said land and to 
furnish one-half of the fertilizers, and whereby defendant agreed to make 
advaiicemeiits to plaintiff and her husband to enablc1 them to make, culti- 
 ate and harvest crops on said land," and (b )  "plaintiff and her husband 
and family and other laborers were required to l ire i n  buildings furnished 
hy defendant and said tenants were required to furnish the labor and pay 
for one-half of the fertilizers"; and ( ( 8 )  "the proci.eds from the sale of 
crop" in accordance with .aid contract, mere diride 1 one-half to plaintiff 
and her husband, a i d  one-half to defendant." 

2. That  the house on the farm assigned to plaintiff and family as their 
residence while they cultivated and harvested crops on said land pur- 
suant to said contract was an old house, but a t  the lime plaintiff and her 
family moved to the premises the house was in a state of repair that  made 
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Moss c. HICKS. 

it apparently safe for occupancy and sufficient for the use of plaintiff and 
her family as a residence. 

3. That  the only means of ingress and egress to and from the said house 
mere by steps consisting of six steps leading to the front and back porches, 
fire feet above the ground, and front and back doors; that  both front and 
back steps became rotten and ~veak and dangerous for use by plaintiff and 
other members of her family; that plaintiff and her husband repeatedly 
orer a period of several months requested defendant to make the necessary 
repairs or replace the steps, and put them in a safe condition; and that 
defendant repeatedly promised plaintiff and her husband to accede to 
their requests; that  prior to 9 June, 1953, the front steps having broken 
and dropped to the ground, plaintiff and her husband were left with no 
alternatire except to use the back steps and back door; that  though plain- 
tiff and her husband informed defendant of this condition, and he ob- 
served it, and though he repeatedly promised to repair the house and 
make the steps safe, he failed and neglected ( a )  to furnish plaintiff and 
her family a safe place in which to live, and (b )  to repair either the front 
or back steps "as i t  was his duty to do under the original contract of 
rental which gorerned the agricultural contract in force on June 9, 1953." 

4. That  on 9 June, 1953, when plaintiff undertook to ascend the back 
steps, they gave way and crashed to the ground causing her to fall, result- 
ing in personal injury to her in manner and to the extent alleged, by 
reason of which plaintiff is damaged in sum specified for which she prays 
judgment. 

Defendant demurred to the complaint for that i t  appears upon the face 
of it that the allegations are not sufficient to constitute a cause of action 
against defendant in that  defendant, as the plaintiff's landlord, was under 
no legal obligation to plaintiff to make repairs to the house occupied by 
her, a tenant on defendant's farm. 

The cause coming on for hearing upon the said demurrer, the court 
being of opinion that the allegations of the complaint are not sufficient to 
constitute a cause of action, entered an order sustaining the demurrer. 
Plaintiff excepted thereto and appeals to Supreme Court, and assigns 
error. 

D a v e n p o r t  & D a u e n p o r t  f o r  p l a i n t i f ,  appe l lan t .  
S. L. A r r i n g t o n  for d e f e n d a n t ,  appel lee .  

WINBORNE, J. Did the trial court err  in sustaining the demurrer to 
the complaint! This is the que~t ion presented on this appeal. And upon 
i t  arises the basic question as to whether the relation between plaintiff 
and defendant is that  of landlord and tenant, or of master and servant. 
Plaintiff contends for the latter. But  the decisions of this Court, and the 
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Landlord and Tenant Act, Chap. 42 of the General Statutes, lead to the 
conclusion that  the relation is that  of landlord and tenant. See among 
other cases P l e a s a n f s  v. Uar tws ,  221 S.C.  173, 19 S.E. 2d 627, which cites 
8. v .  I Ioover ,  107 N.C. 795, I d  S.E. 451, and S. v. Ether idge ,  169 X.C. 
263, 84 S.E. 264. Compare 8. v. Snlith, 100 N.C. 466, 6 S.E. 84;  T u c k e r  
v. Ynrn Xi11 Co., 194 S .C .  756, 140 S.E. 744, and Simirlons v. Lebi-un, 
219 X.C. 42, 12  S.E. 2d 644. 

Clearly from these decisions tlie contract between the defendant on the 
one hand, and the plaintiff and her husl~and, on the other, established as 
between them the relation of landlord and tenant mith respect to the 
cultivation of the lands of defendant, and mith respect to the occupancy 
of' the house by plaintiff and her Iiusband. 

I n  the Pleasan f s  case, s u p m ,  plaintifi rented from defendants a farm 
in Johnston County, owned by them, for cultivation by him in the year 
1910 on "half shares, the old-fashioned way," that  is, plaintiff to "furnish 
labor and one-half the guano," and receive half of tLe crops, and defend- 
ants to  furnish '(teams and tools" and receive the other half of the crops. 
Plaintiff was injured while engaged in pulling stumps on the land. This 
Court held that  the relation of landlord and tenant existed between de- 
fendants and plaintiff with respect to the cultivation of the farm, and 
treated and disposed of the case in  respect to the theory on which plaintiff 
brought the action, that  is, that  he v a s  servant of defendant in doing the 
work of pulling stumps. 

I n  8. v .  Hoover ,  supra ,   here defendant was chai-ged mith enticing a 
servant, the contract, as testified to by the prosecutor, was as fo l lom:  
(( Jackson was t o  cultivate certain of the prosecutor'e land, amounting to 

about S or 9 acres, for the year 1890, and pay him as rental the sun1 of 
$33 or one 400-pound bale of cotton, with the understanding that  Jackson 
was to work for the prosecutor wheneyer he needed Jackson and he (Jack- 
son) could leaoe his own crop, a t  50 cents a day." The Court held that  
the relation of master and servant did not exist. for the reason that  Jack- 
son mas not in the employment of the prosecutor.-that the relation 
betxeen them mas that  of landlord and tenant. 

The  case of 8. v .  Efherir lge ,  supra ,  was of similar nature to the H o o c e ~  
case, supra.  The decision of the Court v a s  to  like effect. Moreover, in 
the E f h e r i d q e  case the Court said, "We hare  never understood that, in 
law, either a tenant or cropper is a servant of the landlord." See also 
P a ~ k e r  v. B r o w n ,  136 N.C. 280, 48 S.E.  657. 

And in T u c k e r  v .  Y a r n  Xi11 Co., sc~pra ,  in opinion by Connor ,  J., i t  
is declared : "It  is well settled hy the dwi.ions of this Court that  ordi- 
narily a landlord owes no duty to  the tenant to repaw the premises, and 
is not liable for personal injuries sustained by the tenant, although such 
injuries are caused by the negligent breach of an  agreement to repair." 
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See Jordan v. Miller, 199 N.C. 73, 101 S.E. 550; Hudson v. Silk  GO., 
185 X.C. 342, 117 S.E. 165. Indeed, the instant case presents no facts 
to  take it out of this rule. 

So holding, the judgment below will he, and is 
Affirmed. 

JIM WHITE v. 13. A. LOGAK, JR. 

(Filed 20 October, 1964.) 
1. Payment 8 9- 

The plea of payment is an affirmative defense and the general rule is 
that the burden of showing payment must be assumed b~ the party inter- 
posing it. 

2. Evidence 9 7a- 
The burden of proof is a substantial right. 

3. Bills and Xotes § 35- 
Where, in an action on a note, defendant admits the execution of the 

note and pleads payment in full, the burden is upon him to prove this 
defense, and an instruction that the plaintiff had the burden of establishing 
by the greater weight of the evidence that defendant was indebted to him 
in some amount, and the amount of the indebtedness, must be held preju- 
dicial error. 

. ~ P I ~ E A L  b ~ -  plaintiff from Pless, J., and a jury, a t  March-April Term, 
1954, of CLEPELAXD. 

Civil action on promissory note. The plaintiff alleges a balance due 
of $1,030.20. The defendant in his further defense admits the execution 
of the note and pleads payment in full. On the issue of payment thus 
raised the trial court charged the jury. among other things, that  "the 
 lai in tiff, 31r. White, has the burden of establishing by the greater weight 
of the eridence that  the defendant, 91s. Logan, is indebted to him in some 
amount, and the amount of it.'' Exception by  lai in tiff. 

The jury found for their verdict that  the defendant owes a balance of 
$200. From judgment on the ve~dic t ,  the plaintiff appeals. 

Horace Xennedy for p l a i n t i f ,  a p ~ e l l a n t .  
S o  counsel contra. 

J o ~ m s o s ,  J. I t  is well settled that  the plea of p a p e n t  is an affirma- 
tive one, and the general rule is that  the burden of showing payment must 
be assumed by the party interposing it. Davis 21. Dockery, 209 N.C. 272, 
183 S.E.  396; Purs f  u. Taylov,  204 S.C. 603, 169 S.E. 185; Pollins v. 
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Vandiford, 196 N.C. 237,145 S.E. 235; Swan v. Carawan, 168 N.C. 472, 
S4 S.E. 699. See also Jo.yce v. Sell, 233 N.C. 585, 61  S.E. 2d 837 ; 8 Am. 
Jur. ,  Bills and Notes, Sec. 1035; 40 Aru. Jur. ,  Payment, Sec. 278. The 
burden of proof is a substantial right. Davis v. Do-kery, supra; Collins 
v. Vadiford, supra. 

Here  the defendant's plea of payment cast on him the burden of prov- 
ing the affirmative of the iscue thus raised. I-Io~vever, the tr ial  court 
inadvertently placed the burden of proof on the plaintiff. This entitles 
the plaintiff to a 

New trial. 

STATE v. ALONZO MOORE 

(Filed 20 October, 1954.) 

Criminal Law § 73a- 
The dropping of the appeal papers, suspended b~ a string, through the 

transom of the solicitor's office in such way as to cause them to be pushed 
behind the door and out of sight when the door w , ~ s  opened, so that the 
papers were not seen until after time for serrice of case on appeal had 
expired, is not a sufficient serrice. 

DEFENDIXT'S appeal from TVillian~s, J., Mag-June Term, 1954, 
CRAVEK. 

The defendant was tried a t  the May-June Term, L954, Superior Court 
of Craven County, upon a bill charging murder in the first degree. How- 
ever, a t  the call of the case the Solicitor for the StaLe announced that  he 
would not ask for a verdict of guilty of the capital felony, but for  a 
vordict of guilty of murder in the second degree. Upon the tr ial  the 
defendant was convicted of murder in the second degree and from judg- 
ment imposed gave notice of appeal to the Supreme Court. The defend- 
ant  was given 15 days in  which to file and serve caze on appeal, and the 
solicitor 10  days thereafter to serve countercase or file exceptions. The 
time for service of the case expired on Saturday, 19 June. On that  day 
the defendant's counsel attempted to serve the case l ~ y  going to the office 
of tlic solicitor a t  11 :30 a t  night in company with a deputy sheriff. The 
solicitor's office was closed and the door locked. The attorney and the 
deputy sheriff pried open the transom above the solicitor's office door, 
tied the appeal papers to the end of a string, p u s h ~ d  them through the 
transom, to  which the other end of the string was f a~ tened ,  i n  such a way 
as caused the papers and the string to be pushed behind the door and out 
of sight upon its being opened. The solicitor did not discover the papers 
unti l  3 July. Defendant's counsel had the deputy sheriff to  mark the 
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papers "return of case on appeal as served" and immediately thereafter 
filed the papers as the case on appeal in this Court. Before the papers 
constituting defendant's case on appeal were discovered, the solicitor's 
time to file exceptions had expired. On failure of the solicitor and de- 
fense counsel to agree on exceptions, the solicitor served notice on defense 
counsel of record to appear before Judge Williams, before whom a motion 
was made to "strike out the defendant appellant's statement of case on 
appeal and dismiss the appeal." 

After hearing affidavits and argument, Judge Williams, on 9 August, 
entered an order: "And the court finding and concluding that the mode 
of service attempted to be made pursuant to these findings of fact was 
and is not legal service of the statement of case on appeal, and in fact no 
service as contemplated by the statute, doth consider, order and adjudge 
that the return of the deputy sheriff upon the said statement of case be 
stricken out, that the statement of case on appeal by defendant has not 
been legally served upon the Solicitor for the State, and that said state- 
ment of case on appeal be stricken from the record in this case and dis- 
missed." 

To this order and the findings of fact therein, defendant objected, 
excepted and appealed to the Supreme Court. 

The Sttorney-General filed a motion to dismiss and to affirm judgment 
of the Superior Court. Defendant filed a petition for certiorari, and the 
Attorney-General filed an answer thereto. 

Attorney-General ilfclllullas~ and Assistant Attorney-General Bruton 
for the State. 

Charles L. Abernethy, Jr., for defendant, appellant. 

PER CURIAM. The questions presented in this appeal are settled by 
the decision in Bell v. XTicens, 225 N.C. 35, 33 S.E. 2d 66. 

Certiorari, disallowed. 
Motion to dismiss, denied. 
Motion to affirm, granted. 
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MRS. OLEEX COSNOR v. DR. SAM S('HENCK 

(Filed 20 October, 19.54.) 

I~imitation of Actions § 3b- 
This action to recover for alleged malpractice in I he diagnosis and treat- 

ment of plaintiff's brolien ankle \vas instituted somt1 eleven Sears after the 
treatment. Plaintid alleged that defrmrlant concealed his own negligence 
and prevented plaintiff from securing other medicxl attention before fur- 
ther complications dereloprd, but plaintiff's evidence was to the effect that 
she talked to defendant after the treatment from lime to t h e  across the 
years and conlplained of the condition of her ankle. Held:  There is no 
evidence of fraudulent concealment such as to toll the statute of limita- 
tions, and judqment of nonsuit upon the plea of the three year statute, 
properly pleaded, is without error. 

~ P E - 1 1 ,  by plaintiff from Plcss, J., l lnrcl i  Term, 1954, of CLEVELASD. 
,Iffirnied. 

Action commenced 13 May, l95:3, for damages for personal injuries 
:dlegedly causcd by malpractice of defendant. 

Plaintiff's elidence tends to s l lo~r  that  on 1 7  February, 1942, she fell 
:~nd broke her ankle; that  defendant, a ph+ian, X-rayed the ankle, 
gaye the diagnosis that  the main bone 1.r as not broken, only the little bone, 
and defendant's treatment was splint and bandages; that  this diagnosis 
and trcatirient wa- in 19-12, during the tlirec inontlis following her in jury;  
that defendant did not treat her furthcr but that  s l ~ c  talked n-ith defend- 
:mt tliercafter from time to timc across the years and complained of the 
c~oiitlition of her ankle. 

Plaintiff's action is based on the alleged negligence of defendallt in 
c~on~lcction n it11 the X-ray, diagnosis and treatment of plaintiff's ankle in 
19-12. She alleged further that  clefendmt "persistell. i n  fraudulently con- 
cealing lliq o ~ n  negligence thereby prel-enting the Plaintiff from seeking 
further medical attention and correcti1,g the iajur<v before further com- 
plications developed." 

Defcntlant denied all allegatiou- of negligence and pleaded the three- 
year ~ t a t u t e  of liniitatione. Repl-\iilg to the latter plea, plaintiff alleged 
that  "the running of the statute of limitations Tyas tolled by the fraudulent 
c-oncealmcnt of the facts by the Defendant." 

At the close of plaintiff's evidence, she court entered judgment of invol- 
untary nonsuit. Plaintiff excepted and appealed. 

C. R. Cush, br . ,  f o r  p l a i n t i f ,  appellant.  
Joncs  c6 Smnll nnd Horace licnned?y f o r  de fendan t ,  appellee. 
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PER CURIAN. Conceding, but not deciding, the plaintiff's evidence 
mas sufficient for subn~ission to the jury on the issue of defendant's negli- 
gence in  1942, we are confronted b r  the fact that  plaintiff waited some 
eleven years before comniencing this action; and careful consideration of 
plaintiff's evidence compels the conclusion that  there is no evidence what- 
ever of defendant's fraudulent concealnlent such as vould constitute a 
basis of liability or such as mould operate to toll the running of the statute 
of limitations. Hence, plaintiff's action is barred by the three-year stat- 
u te ;  and we need not consider other grounds urged by defendant in 
support of the judgment of involuntary nonsuit. 

Affirmed. 

S. D. ELLISON r. J. W. HUNSIKOER:  PLANTERS & JIERCHANTS WARE- 
HOUSE, INC. ;  J. E .  SOGGLE. ~IASAGER 01: PLANTERS & MERCHANTS 
J\'AREHOUSE, INC. ;  A. B. F ~ I R ~ J E Y ,  S ~ A T E  WAREHOUSE SUPERINTEIUD- 
ENT ; A N D  BRANDON P. HODGES, TREASURER OF THE STATE O F  NORTH 
CAROLINA. 

(Filed 20 October, 1954.) 

&PEAL by defendants Planters cG Merchants TTarehouse, Inc., and 
J. E. Soggle from Ples s ,  .J., March Term 1954, CLETELAS~. Affirmed. 

Ciri l  action to recover the value of forty-three bales of lint cotton 
stored with defendant warehouse corporation. 

This cause mas here on a fo~mier appeal, E l l i s o n  v. I l u n s i n g e r ,  237 
N.C. 619, 75 S.E. 2d bS4. The essential facts are there fully stated. On 

a 1011s the rehearing in  the court below the parties reaffirmed the stipul t '  
theretofore entered of record and agreed that  the fa i r  market d u e  of 
the cotton a t  the time it mTas put in storage mas $8,878.55. Thereupon the 
court entered judgment against the warehouse corporation and its local 
manager, and they excepted and appealed. 

D. 2. N e w t o n  a n d  George  I". C o l ~ r n n n  f o ~  p l a i n t i f  appellee.  
J o s e p h  C'. W h i s n a n t  a n d  IIortrc e K e n n e d y  for  d e f e n d a n t  appe l lan t s .  

PER CCRIAM. The lan- as qtated in the opinion of P a r k e r ,  J . ,  speaking 
for the Court, on the former appeal, b ' l l i son  I $ .  I Iu!zs inger ,  237 S . C .  619, 
75 S.E. 2d 884, is the law of thi; caw. T h a t  is there said needs no 
amplification or clarification. 

On this record i t  is crystal clear that  the appellants received for storage 
forty-three bales of cotton belonging to the plaintiff. When they issued 
the warehouse certificates ~ i i t h o n t  complyi~lg ~ ~ i t h  the requirements of 
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the statute or making any investigation as to the ownership of the cotton, 
they rendered its legal return to the plaintiff beyond the pale of possi- 
bility. They have failed to offer any legal justification for their failure 
to account to him for that which is his. The court below concluded that 
under these circumstances the appellants are indebted to plaintiff, as a 
matter of law, in a sun1 equal to the fair market value of the cotton at 
the time they received it and entered judgment acccn-dingly. We concur. 
Therefore, the judgment entered is 

Affirmed. 
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PHRASE INDEX. 

pleadings o r  papers filed in judic id  
proceedings a r e  absolutely p r i ~  i- 
leged, Scott  u. Veneer  Co., 73. 

Abuse of Discretion-Complaint held 
to  allege abuse of discretion on pa r t  
of city officials, Btirton 2.. R C I ~ Y -  
villc, 377. 

Ac'tdemic Questions - Where a c t 
sought to  be  restrained has  been 
done pending appeal, appeal will 
be dismissetl. A~rs t i n  v. Dare Co., 
662. 

Accord a n d  Batikfaction-Compromise 
of claim by payment of amonnt le-s 
than sum demanded, see Compro- 
mise and  Settlement ; determination 
of accord was  esecutory or 
executed, Dobias 1;. TT'llite, 680. 

Accounts Iieceivable-In re  J f m u f a c -  
turing GO., 6%. 

Actions-Particular actions, see par-  
t icular titles of actions ; pleadings, 
see Pleadings : t r ia l  of actions, see 
Tr ia l  ; statements in pleading< o r  
papers filed in judicial procecdin:; 
a r e  absolutely privileged, Scott I.. 
Vcllecr C'o.. 73. 

Admillistratire Law - Esclusireness 
of s ta tu tory  procedure. Lazcsorl I.. 
Rewzett ,  52 ; review of administra- 
t ive orders. B n l x r  1;. T7arser, ?GI). 

Admission-Of attorneys binding on 
clients, 3 c1~7;irI; z.. Porto., 296: in 
pleadings, W h i t s o r ~  v. Frances, 733 : 
against  interest. Ti'ltitsor~ 1;. Z'I ' ( IJ I -  
ces, 733 : silence has  implied admi\ -  
sion of guilt, S. 1; 2'cntplc, 738. 

Advancements-Crop lien for advanec- 
nientq, Tzi? ,rage Co. v .  Morton, 9 4 ;  
to remninderman out of life ten- 
ant ' s  income, I n  re Es ta te  o f  Brilis, 
529. 

Adverse Possession-Adrerse and hot- 
t i le p o ~ s e s i o n ,  Lirrdsau v. Cars?ccll. 
43 ; lappage. L i n d s a ~  v. Cnrszcell. 
43 ; sufficiency of evidence, Lindsari 
v .  Carslcell. 43 ; Selck irk  1;. Porto. .  
296. 

Agriculture - Sharecropper is  tenant 
wltl not servant,  V o s s  2:. Hiclcs, 
788: landlord's liens. Hall 2.. 0do112, 
GG : right of lienholder against  
th i rd  persons, Hall c. O d o ~ n .  66:  
il'cll~rcagc 2:. Illortoil, 94. 

Air Lines-Liability of for  injury to 
lmssenger, Crozcc'lI u. S i r  Lincs,  20. 

Alcoholic Dererilge Control Act-See 
Intosicating Liquor. 

Alimony-See Divorce and  Alimony. 
dilegata-Proof must conform to. 

Jlcssicli 1;. Turnage,  623: Dobias 1'. 
Wlrite,  680; Barrles 1;. Cat t lbotw~~e,  
721. 

Amendmen-Of pleadings, see Plead- 
ings ; of process, see Process. 

d i ~ i m a l s  - Liability for trespass of 
liunting dogs, Jo1~t1so.11 c. Hcatlr, 
255. 

Answer-See Pleadings. 
Anticipation of Injury-See Kegli- 

gelice. 
A:iticipation of Segligence-Person is  

not required to anticipate ilegli- 
gence of others, Booize 1;. IZ. R., 
152: Troxlcr  1;. V o t o r  L ~ I I C S ,  420. 

Alx~rtmeiit-Order of n~unicipali ty for 
tlcstruction of apar tment  on lalit1 
rented by i t ,  Bur'tor~ 1' .  R e id s~ i l l t ' .  
677. 

Apjmll ant1 Error-Appeals from In-  
clnstrinl Commission. see Xas t c r  
2nd Sen-ant  : appeals from Employ- 
nient Security Commission, see 
J h e t e r  nnd Servant ;  appeali: in 
criminal c;lse,s, see Criminal Law : 
;rlrpell;~te jurisdiction of Snpreme 
('onrt in general. JU(lchosli~ 1 ' .  

Tl~c~rrsil. "7 5: Ho~clatrd 1;. S t i t x r ' .  
GS!) : 11al;o. 1;. T-orser'. 2GO ; Jl(1t.1;- 
11~111,  c. Recld, 577;  JfcPhcrsorr I:. 

Hunk,  1 ; Burton c. Re idwi l l r ,  641 ; 
judgments appealable, Edrcards z'. 

IZaleiglr, 137 ; Mills I:. Richa~~lsorc ,  
IS7 : IIowlarrd z.. &'tit,:('?'. 689 ; moot 
questions, dztstitc c. Dare Co~tntl t ,  
662 ; Jetrkirrs c. Firltls, 776 ; neces- 
sity for  esceptiona, S. v. lljtsoiC, 
I96 : .Jfel'lr crsoir 1. .  Bar~l i ,  1 : IiTo~c- 
11c11tl v. Stit:.cr.. GSO; 3Ialrcirr c. Iiecrd, 
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611 ; exceptions to signing of jutlg- 
nicnt. 2'zrl~tccge v. llorto)?. 94 : 
Beaver rl.  Pnilrt Co., 325 ; S. 2' I vr- 
cue, 196 ; TI'11li11qhnm v. IZocl, d 
Xa?rd Co., 281 ; Selsou v. X/ l?~pl i~>/s ,  
406; Xoore  v. Crosslcell, 47:3; eu- 
ccptions to charge, Crorcc>ll c. d r r  
Lilies, 20 ; 8. v. Stantliff, 332 ; l ioore 
17. Croscwel7. 473: exceptions to is- 
sues. Crozccll v. Air  Liilcs, 20;  re- 
quirement t h a t  misstatement of 
contention be  brought to t r ia l  
court's at tention,  Hurl-is v. Cow 
structiou Co , 356 ; objections a n d  
exceptions t o  proceedings in Sn- 
perior Court  on appeal f rom inferior 
court  o r  administrative bonrcls. 
Leu7te1- v. E n t e r p ~ i s e s ,  399 ; theory 
of t r ia l  in lower court, Crozvcll G. 
Air  Litrcs, 20 ; BaQcr  v. Vorscr, 260 ; 
Pegg C. Gray, 548: Br i t t  Co. v. 
il_)i~cgs. Ilcc., 733 ; pleadings neces- 
s a ry  pa r t  of record, Macon v. -1fli~~r- 
?'all. 116 : assignments of error,  Irz- 
sulfltivq Co. 1;. Davidson Cour~f?j, 
33G; Jloore 1;. Crosswell, 473 ; S. v. 
Dew, 503; Dobias v. 1Vhitc, 680: 
A. G. Tn?llol., 117 ; Donne11 v. Cox. 
250; Beaco.  v. Pa in t  Co., 325;  
abandonment of exceptions by fail- 
n r e  to clisc~iss in the  brief. S. v. 
S ta?~t l l f l ,  332 : Dobins 7.. IT'liitc, 
680; Strielbland v. Iiorncga!l, 735; 
presumptions mld burden of show- 
ing error,  Dauicl v. Gardtrcr, 249: 
Jolmson 1'. Hcatli, 256; Roberts v. 
Hill, 373 ; Nclson v. Sinzpkins, 406 : 
S. 1;. Dew. 503; harmless and  preju- 
dicial e r ror ,  Joh?zson v. Hccctli, 235 ; 
Recce v. Picdmoilt, 391 ; Childrcss c. 
Abeles, G6i;  8. 27. 'I'o?jTol., 117 ; A'. 7'. 

B o w t o i s ,  217 ; J1~nc7tosX;y 2;. TVew 
st/, 217 ; C:?a7taln 1.. R.  I2 . 338 : 
01oels 1'. Iic7lr/, 770 : I'm-cc 1'. Ill?. 
Co., 567; review of findings of f , ~ c t .  
T'urnnqc Co. 21. Xor to~r ,  04 :  Roai'tl 
of I?duta t ro~? 1. ( ' ~ I I I I ~ S .  of O~?n lo~r  , 
118:  D O I I I I ~  11 v. Coz, 230: Rc trvcr. 1. 
Paint  Co.. 325 : Gr i f f i t l~  I ,  GI iffltll. 
271 : If. R 1.. R .  R , 406 : G t r s l ~ r t o n  
2'. R i w .  G6O: Dobias I .  TI'71itc. GSO: 
rer icw of order5 on motioni to  
strike. 111  r1. 11'111 o f  T1700d. 1:34 : 

Llcli~itl c. Gnl.d~tcl., 249; petitions to  
rehear, Potccr Co. I.. Ins .  Co.. 196;  
C t l f j f i r o ~ d  Ii 1071 l p t s .  1;. B r a s i ~ c l l ,  
760 : remand, Gl./l/itlt 2;. G? ~ f t i t h ,  
270; Robcl ts I .  U111. 373; 11yu71 1;. 
Ilardec,  463: Dobirrs 1'. TVkitc. 680; 
stc1r.e dt o s i s  S. r .  Xoblc!~. 476: 
Si~mtnre l l  C. R O C ~ I I ~  -ISSO., G14. 

Appearance--TI illil1g7tan~ v. Rocli LC. 
Sand  Go., 281. 

Ai.bitrtltion an  1 .\ward - A'. R. v. 
I;. R., 405. 

AI cliitectnre - Corenant t h a t  houses 
shonld not )JP built on lots without 
npprovnl of architect. Julinn v. 
LQ l~ to i l ,  430. 

"Arising out  ofH-Within meaning of 
Vorlimen';: Compensation Act. Lczc- 
tcr  v. Ellto-priscs, 399; Pott  cte v. 
P1~rophylTlitc "0.. X I .  

-\rgument - Of solicitor, held im- 
proper, S. 1'. Srnitlr, 631. 

Arrest  and  13311-Right to make a r  
rest. 8. c. 3iroblt?l. 456; linbilities 
on bail bond*, h. 7;. Dcrc, Z95: P. 7.. 
Sims, 600. 

Arrest  of J u d g r ~ r ~ t - t i o  in. R. z. 
Smith,  09:  R. 1' Bal l .  109. 

Asqault-I)ai/ic ,' I.. Gard~ccr,  240. 
.lksigned Rislcs--Under Motor Vehicle 

Safety a n d  F nnncial Responsibility 
Act, Gra7tat11 e. I i c s ~ ~ r a n c e  Co., 4.58. 

Assigi~ments-Ilr rc  Xfg. Go.. 686. 
Assignments of Error-JIuqt be slip- 

ported hy  csc'eption>. S. 1;. Ttrrllor, 
117 ; D o ? ~ n t  11 v. Cox, 2.59 ; Bra  ccr  1'. 
Paint Co , 328 : l loom v. Crossrccl7, 
473 : may not  he filed initially in 
Supreme Col r t .  R. 6. Deic, 593; 
qrouping of csceptions under :I s- 
4gnments  of cxrror, Dobras t). Trlritc, 
ciS0; snff i~ ie lcy  of esceptions to  
fiudings of Superior Court  on re- 
r iew on n ~ r a i ~ i  of I n d n ~ t r i a l  Con]- 
inission. h i  it.fcv 7;. E l i t ~ ~ . j ~ ) ~ i ~ c s ,  
I r rc ,  300; rcl icn- of exceptions 11.v 
Sliperior ('olurt to findings of In-  
~ luzt r in l  Coinlni~iion.  Lcrctcr 1'. En- 
to priscs, I l l( . .  39'3 : to charge, 
Cloiccll z.. AII. Lr~rcs,  PO; Ii1su7ation 
('0. 1. Dtri./d :oil Corctlt?l, 336 : sole 
t~scrpt ion  to intlzmc~nt doc? not prc- 
, ic~it  findin-- fol rcric~w. T I O ' I I ~ ~ ~ J ~ ~  



N. C.] WORD Ah'D PHRASE Ih'DEX. 

Co. v. Morton, 94;  assignments not 
discussed in t he  brief deemed nbnn- 
doned, Dobias c. lr 'hite, 680. 

Assumption of Risks - Eliminated 
f rom actions under Federal  l$li~- 
ployer's Liability Act, Gra l r a~z  1.. 
I?. R., 338: is  defense whicli n imt  
be pleaded, Jlidliiff 1:. Auto Raciiig. 
I m . .  470. 

Attorney and  Client - Right of 11'- 
fenilant to  counsel, S. c. H a c k ~ e ~ ,  
230: nrgunient of solicitor held i ~ n -  
proper, S. c. S i ~ ~ i t l i ,  631 ; compe- 
tency of evidence of confidentinl 
colnmunications between attorney 
and client, 1)obitr.s c. White, 680 : 
office of atturney. Baltier v. Vavser, 
260: admission tu practice. Bake r  c. 
Car.so.. 260: authority of attornvy. 
8. c. Barleu. 253: Sclc1;irk c. 1'01.- 
ter? 296. 

d ~ : t o ~ n o b i l ~ ~ . ~ - I ~ ~ t e r c l l n l ~ ~ g e  of freight 
by mvtor cnrrier. Ctilitics C ~ I I L .  2. .  

J lo tor  I k c s .  166: dnty of motor 
car r ier  to p r o ~ i d e  safe  unloitding 
facilities, Ho~tcllcutt  c. B r y a ~ r .  238: 
injury to  pnrticipnnt in stoclc-car 
race. Jlitlkiff c. Auto Raciirg. IIIC.. 
470 ; automobile insnrance, w e  111- 

surance ; comyromise ancl settlement 
of claim fo r  civil damages by j111lg- 
m a l t  in criniinal prosecutioll. .Ir ' i r-  
kills c. I.'ieltls. 776; liabilitj- of 
dealer a s  hailee. I ~ r s u ~ x ~ i c c .  Po, r. 
J1oto1.s. Z~ir. .  183 : sale and trnnafcr 
of title, 16etl~c1'iirgto1i c. Xotor. C'o., 
00;  violation of safety statntcs.  
dldridgc c. Iitrst!~, 353: due care  in 
general, Jo l i i r so~~  ?:. Hcc~th ,  2.Z; : 
I l d r i d g c  ?;. Httstli, 353 : collisiou 
\\-it11 parked o r  disabled car,  Ill'!/- 

airt c. Wcrfford. 333: V o o d ~  2;. Ziirt- 
I I I ~ ~ ~ I I I ~ I I I ,  752 : sltidcling. S. c. Robill- 
sol!. 74.; ; intersections ancl t l i r o~~g l l  
streets, Bad(1cr.s z.. Lassito. ,  413; 
T~.os lo .  c. Voto r  Lilies, 420 ; Galrtt 
L:. Hobsoil, 42%: sndden emergency. 
I l n~wcs  c. C'rrctlborrr~le, 721: condi- 
tion of a n d  defects in vehicle*. 
Hopkiiis c. ('onzer. 143:  Gant t  z.. 
Hobso11, 426: speed. Gantt  v. Hob- 
sou. 426; pa*siiig vehicles traveling 
in opposite direction, Har r i s  I . .  

C'o~lstructiorb Co., 556; passing ve- 
hicles traveling in same direction. 
Sheldon v. Childem, 449 ; gas per sol^ 
c. Rice, 660; pedestrians, I ldt ' idgc 
L'. Hasty ,  353; TVhitsoiz 1;. Fra?zc(:s, 
733 ; children on or near  highway, 
Bnivres 2;. Caulbouriie, 721 : pleacl- 
i i g s  in :~n to  accident cases. Troxlc i~  
1'. -1lotor Littes. 420; Garltt ti. Hoh- 
st~lt, 426 ; negligence and prosimn t e  
cause, .lTdridgc 1;. Hnsty.  353 : con- 
c l ~ r r i n g  ant1 intervening negligenc7r. 
l 'roolcr c.  .lfotor Lines, 420 : Gull t t  
1. Hobsolr. $26 : opinion evideil(x~. 
J~iichosl;!j c. 'IVensil, 217 ; S. 1.. 
12obiirso1i. 7-15 ; physical facts a t  
scene, Aldridge c. Hasty ,  333 : Shel- 
doll 1 . .  ('l~ilder8, 440: nol~sni t  on i,3- 

sue of negligence, B ~ ' u a ~ r t  2:. 1T'tct- 
I'oIYZ, 333; Aldridgc 1;. Hastu ,  353; 
IIu?.ri8 2 ' .  Cotlst~,ric'tion Co.. >36 : 
1Vlrit.so11 v .  Fru~ices .  733 ; nonsuit 
fo r  contributory negligence, Las.si- 
tcr  c. Conch Co., 142: Joll??soli c. 
Hecr tlr . 2.73 ; Bqco t t  2'. TT7atfort7. 
333 : Ijrrdders v.  Lussiter. 413 : Slrc,/- 
dolt c. Childem, 449 ; Gasperso11 1'. 
R iw .  G G O ;  Vood!j 1;. Z i ~ ~ a ~ ~ ~ e r r ~ i t r ~ r ,  - - 
(.)? : instructions. Barnes c. Cuul- 
bo~i~' i lc,  721 ; permitt ing incompetent 
to drive, Heath  z.. 1iirlma)j .  303: 
l~'ob(,~.ts z.. Hill, 353: respondeat sn- 
perior. Ell is  c. Ser'tiim Co.. 453: 
.I!/trclroxl;!j c. TT'el~sil. 217: Robci'fs 
2.. Ilill. 373 ; Har r i s  1.. Cor~structio~r 
C'o.. 5-70: homicide, S. r .  Bolcrunis, 
311 : reckless driving, S. c,  Rohi~t -  
sol,, $4: : 8. c. Sin~morrn. 780: 
11r11nken driving. S', I.. SIII it11, $19 ; 
K. 1.. I307li11g. 141. 

.in.nings - Liability of lessor and 
le\see for falling of awning. Ho11bs 
1.. G o o d ~ u n ~ ~ ,  102. 

Eai l  Bontls-See Arrest  ancl Bail. 
B:iilineiit--Ins. Co. c. Xoto~.s ,  183. 
B;~stards-Wilful rrf11w1 to s ~ ~ p l ~ o r t .  

S .  z.. Wo~.thani,  132 ; right to ells- 
tody, 1r'(ill c. Htrrdce. 463. 

E w r  ancl Wine Election-2'1tcX.c~r r.  
;I.B.c. Board,  177. 

1:ill of Discovery-.Lld~.i(Ig(' c. Ilttst!/, 
353. 
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Rills and  Notes - Liability of h11.- 
band's es ta te  f o r  notes secured by 
mortgage on lands held by entire- 
ties, Nontsiuger r .  White, 441; pay- 
ment  of note by accord and  satis- 
faction, Dohias v. White, 680; lia- 
bilities on forged endorsements, 
B r i t t  v. Drugs,  755; endorser's de- 
fense t h a t  payee agreed to procure 
insurance on life of maker,  Bank 2;. 

Bruant ,  610; defense of payment. 
Whi te  v. Logaa,  791. 

Roard of Law Examiners-BaXer r .  
Varser, 261. 

Rondq-Contractor's bonds fo r  private 
constrnction, E d g e ?o o o d Kno71 
.iptrrt?ner~ts v. Draszocll, 760 : bail 
bonds, see Arrest  and  Bail. 

Rookkeeper-Forgery of endorsements 
on checks by boolilieeper, Br i t t  Co. 
c. I),.~~{Js. Illc., 7.73 

Rou11d:rries-Declarations, Nezc1;irX: 1;. 

I'orfer. 296 ; processioning proeecd- 
ings, Sc~cl;irlc c. Por ter ,  296; 
Striclilatctl v. Ko, tfcga!/, 758. 

Breach of the  Peace--Within law al- 
l ~ \ \  ing officer to  ar res t  without war-  
rant,  S. c. .IfobTe!l, 476. 

Cr ief -Escr~t ions  not set out  in brief 
nbandoned, S c. Stantlifl, 332: 
Stt,lcliltri~d c. Iioivcga!l, 538; Dobias 
v. White,  680. 

Broad.ide Assignment of Errol-Il l-  
s r t l n f~o~ l  Co. c. Dnvirlson  count^, 
336. 

Blondside E ~ c e p t i o n  - To  c l~a rgc ,  
Crozc~l l  c. l i t -  L i )~cs ,  2 0 ;  S. 2;. 

Stnrrtliff. 332. 
Brokers-Wrongfnl interference with 

plaintiff's contr,rct fo r  conimisfioni: 
in sale of f n r n i t ~ ~ r e  cabinets, Chil- 
d ~ s s  z .  .lbc7es, G G i ;  right to corn- 
n i i ss ion~.  [ I 'ho?)~pso~~ 1.. Foster,  315. 

Bnrden of Proof-Prima facie case 
creates no  presumption and  docs not 
xlter  burden of proof. I)!su,~lncc Co. 
2'. Voters, IIIC.,  183;  burden of p ro \ -  
ing pa3 ment, White v. Logtr11. 791 ; 
i~ snbqtantial r ight,  Ozccrr s 1.. Kc'llrj, 
7- 

r ( 0 :  Wllite 1;. Loqn11. 7!)1 : erroneonz 
inqtrnction on buiden of proof I <  

prejndicinl error.  OH o i s  2.. l i t  1711. 
7'70. 

Burden of Showing Error-Daniel v. 
Gnrdner, 249; Johnson v. Heath ,  
2x l .  

C'nbinets-TT7rongfnl interference with 
plaintiff's contract  fo r  cornmiffions 
In sale of fu rn i tu re  cabinets. Clfil- 
dress 1;. dbclcs,  667. 

Cancellation a i ~ d  Rescission of In-  
struments-Of release of alltonlobile 
r7011ision policy, P ier re  1.. I?ls. Co., 
,767: actions l o r  damages fo r  f r aud  
in inducing csecution ra ther  t han  
fo r  cancellati In, see Fraud. 

Cap Pistol-Firing of, cansing explo- 
*ion of gasoli~ie tank truck, H o p k i ~ ~ s  
1.. Com o., 143 

C.rpc I Ia t teras  Seashore National 
Park-Co~ire j  ance of land by Dare  
Co. for,  d u s i i ~ l  c. Dtrre Co., 662. 

Carbon 1\ Iono~ide  Poisoning - From 
gas  heater,  ( 'old~ccll c. llor~.isotr, 
324. 

Cdrrierf-Liability of employer for  
injury to  eniployee nnder Federal 
Employer's Lmbility Act, see JIas- 
t e r  and Herrant ;  t h e  right to e q ~ i n l  
use of common trncksge, I<. R 7.. 

lL. IZ., 495 ; ra tes  and  tarrifff ,  Crozc- 
f l l  2;. Air  Livcs, 20;  Ctilities Corn- 
inission 1;. t lo tor  Liucs, 166;  facili- 
ties and terniinals. R. I?. 2;. IZ. R., 
495 :  inl load in; facilities, l i o ~ ~ c ! ~ c . ~ i t t  
1.. B I  ~ u I ? .  23F : liability t o  pasqeii- 
gers for  negllgcnt injury.  Cvotcrll 
I . A i r  Lines. 20. 

C d ~ e  on  peal--Esceptions to charge 
mnqt be inclntled on case on appeal, 
Xoore v. Crosszce71, 453 ; service of, 
P. v. X O O I  c, 792. 

Cclebml I l e ~ n o r  .hage-Af iiijnry corn- 
pcnsnl~lc under TT'orlrn~en's Cornpen- 
wt ion Act, Lclctet. 1'. E~rt f rpr ises ,  
Ilrc., 399. 

Certiorari-I3ali.r 1 .  T7cc~.scr, 261 ; I n  
I X  Sto1;lcrl. 658 

Charge--See In~ t inc t ionq .  
Checks - -  1.inbility of par ty  ca.11ing 

cliecl;~ n ~ o n  nliicli mdorscment  hnd 
IICPII forged. IZritt ('0. 1.. Dt riqs, 
I I I ~ . ,  75:. 

C'llildrc11-Right< and tli*abilitie? of 
~ninorq.  see I i ~ f ~ ~ n t -  : \~.illflil fa i lure  
t c  cupport i l lcgit i~nnte children. see 
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Bastards  : awarding custody of c l d -  
dren in actions f o r  divorce, see Di- 
vorce ; habeas corpus for  custody of 
minor child, I n  r e  VcCornzicl;. 468 ; 
Tl'nll v. Hardee ,  465; presumption 
tha t  person may h a r e  issue 70 long 
a s  h e  lives, JlcPkersois v. Bat~l i ,  I ;  
"Heirs" held used in sense of cliil- 
dren, Taulor v. Honeycutt, 105 ; dnty 
of motorist in regard to children on 
o r  near  highway, Barlzes v. Ca~ i l -  
bourne, 721; even though infant  is 
hired contrary to lam, Workmen's 
Compensation gires exclusive cover- 
age  fo r  in jury  in employment, Me- 
Xai r  v. Ward,  330. 

Circumstantial  Evidence-Competency 
of, 8. v. S t o w ,  606; sufficiency of 
circumstantial  evidence of guil t  to  
be  submitted to  jury, S. ?I. S i ? i ~ -  
litom, 780 ; sufficiency of c i r cun -  
stantial  evidence of negligence to 
be submitted to jury, SVltitsoit 2'. 

Frances,  733. 
"Clean-Up" Calendar - Sonsui t  for  

fa i lure  t o  appear.  Xelsoil c. Simp- 
kins, 406. 

Clerlis of Court-Probate jurisdiction. 
I n  r e  Will of Tl'ood, 134;  proce6- 
sioning proceedings may be brought 
initially before a judge of Superior 
Court, Striclclaitd v. Kornegay, 738. 

Code-See Statutes.  
Collateral Attacli-Judgment of pro- 

bate court  of another  s t a t e  not sub- 
ject to  collateral  a t tack  in this 
state,  Grootne v. Leatherwood, 573. 

Color of Title-See Adverse Posses- 
sion. 

Commerce - In ters ta te  commerce by 
a i r  regulated by Federal  Gorern- 
ment, C v o ~ e l l  v. Ail- Lines, 20;  
liability fo r  in jury  t o  employee 
in interstate commerce i s  governed 
by Federal  Employer's Liability 
Act, Grahanb ?j. R. R., 338. 

Common I i n o ~ r l e d g e - C o u r t  will take  
judicial notice t ha t  automobile 
manufacturers sell solely through 
loc:rl dealers, TVetherit~gton v. Votoi' 
Co.. 90; t h a t  firing of cap  pistol may 
esplocle gasoline fumes. Hophi)ls v. 
Comer. 143. 

Compelisation Act - See Master and  
Servant. 

Complnin--Sec l'lwdings. 
Compromise and Settlement - Scttlc- 

merit of clnim by agrecment o r  pc:'- 
forinancc oiher than t h a t  ~ h i c h  
plniutiff could have demanded, see 
Aicwrcl :ind Satisfaction ; settlement 
by agreement on amount of re- 
covery, Jetrl;il!s c. Ficlds, 776. 

Concurrent Sentences-Deterniii~atioil 
of IT-liether sentences a r e  concurrelit 
or consecutive, S. c. Bentley, 112. 

Ccinfessions -- Competency of, S. c. 
Hamer ,  85 ; must bc corroborated by 
c ther  evidrnce to be sufficient to be 

to  jury. S. I:. Copc. 244. 
Confidentinl Comm~u~~ications-Co1111)e- 

tency of evidence of confidentin1 
comm~inications bet\\-een attorney 
and client, Dohicts I:. TT'kite, 680. 

Conflict of Lam-Federa l  Employers' 
Liability Act, see Master and  Ser- 
r a n t :  jnclgnient of probate court of 
nnother s ta te  not subject to col- 
lateral  attacli ill this state,  Croomr 
2,. Lenthrt,tcoo(7. 573; Uniform Re- 
ciprocal E n f o r ~ ~ e m e n t  of Support 
Act, V a h a ~ i  c. Rcnd. 641. 

Coi~secutive Selitences--Deterrnillatio~l 
of whether sentences a r e  concurrent 
o r  consecntivi~. S. c. Rottlcl/, 112. 

Conspiracy-&+. c. Pliillips, 516. 
Co~lsti tutional Lan-Supervisory jn- 

risdiction of Supreme Court, Jle-  
Pherson v. RallX,  1 ; Edzcards v. Rn- 
le igh,  137 ; 5'. c. S ~ i l i t l ~ ,  631: 1 1 1  1.c 
Stokleu, 6.58: A'. v. Xoorc, 740; coil- 
st i tutionali ty of s ta tu te  may not be 
raised init ial lr  in Supreme Court. 
1:ctlicl r .  Varser, 261; J1al~a1t 1;. 
Reud, 641 : jndgment of probate 
court  of another s t a t e  not subjcct 
to  collateral a t tack  in this state. 
Grootne v. Lentltciwood, 573 : police 
power, Ualxi.  7;. T-crrscr. 260 : equal 
protection and application of l a w ,  
I:trlio c. i 7 n i w r ,  260 ; tllie process. 
S ' t ~ ~ i z i t ~ ~ ~ l l  1.. I Z I I C ~ I I ~  ASSO.. 614 ; iin- 
pairment of ol)lifi;~tion of contract ,  
S ? ~ n ~ n ~ ~ ' e l l  c. IZtrciit,fj  SO., 614 : 
n e c e ~ s i t ~  for indictnmit,  S. c. Hall ,  
100 ;  r ight to f a i r  tr ial ,  S, c. Ca- 



nipe, 60 ;  r ight to confront accusers, 
S. v. Hackney, 230; r ight  to  coun- 
sel, S. 2;. ZTac7a~e~. 230 ; whether re- 
corder's court  was  established by 
local a c t  in eontraventio~i of Cori- 
st i tntion,  quaere, S. v. Bal;cr, 140. 

Ccntelitioiis-EspresPio~i of opinion on 
evidence by court  ill s tat ing.  Bran- 
?ton v. Ellis, 81 ;  misstatement of 
law, even tliougli given in  s ta t ing  
contentions, is  p r e j ~ ~ d i c i a l ,  H a i ~ i s  
I:. Constrzcctiotz Co., 656. 

Contin~~nnce-Right t o  continualice in 
order to confront State 's  witnesses, 
S. G. Iitrcl;i:ey, 230. 

Contracts-Riglit to c ~ ~ i t r a c t  in gea- 
ernl. Cla1.1; r .  Butts,  709; Clr ildress 
7;. .-I hcles. 667 ; Robcrson c. TVil- 
Ticrnis. 696; consideratio~i,  Childress 
r. dbcl('s. 667 ; definiteness, CAil- 
d l ~ , s s  v. .lbelcs. 667; contract  limit- 
ilig liability fo r  negligence. C~'ozoell 
I-. -4 i r  Li~rcs ,  20 : construction of 
contr:rcts. stepheits v. Lisl;, 289; 
Hozcli11tc7 c. Stit-cr. K39: interfer-  
ence of c~vntrac t l~al  right:: by third 
person. Utilities Corn. 1.. Motoi. 
Lirles. 166 ; C ' l r i l d ~ ~ s s  r .  dbclcs,  
667 ; constitutional proscription 
agaiiist impnirlnclit of obligations 
of contract. S7111~1iii.ell c. Racing 
- 4 ~ 4 0 . .  614 ; coiltracts of i i i s a n ~ ~  pcr- 
soil.;. see Illsane Persons : coiltracts 
to convey. see Yenilor :rncl Pn r -  
c l lnwr:  to derise. C'la1.1; 1;. Butts.  
TO!) : right of real  es ta te  broker to 
recorr r  on q r i a ~ ~ t r c n ~  nrcrlrit. T1to1np- 
SOH 7:. I. 'ostc~, 316: to recover for  
personal services agailwt estate,  
l'aoifoi~l r .  Wato-firltl. .X32 : contract  
t o  procure l ife iilsnr:lncc.. l?frill< I.. 
Rtya I!. 610. 

Coiitrowrsy Vit1lo11t 2i(,tion - F:rt.ts 
 greed control, Bt7rc~n1~il.s 1'. Iltrlc~i~~li. 
137. 

Contril~ntio~i-Joilider of joint tort-  
fessors for  coatribntioll, scr Torts. 

Contributory Negligence-S~lisl~it- (111 

ground of, Bu,ddos  1;. T,trssitc~'. 413; 
ah el do^? 1;. Clrildcrs, 449 : Tl~rtltli'tcp 
7.. Ctri.cc't.. 649; C a s p o m ~ ~  1 . .  Eict', 
GGO :  mood!^ 1.. Ziiirr~ler~litcr~t. 7.52 ; 
O~c'c'~is I.. A(,11!1. 770 : IZ~'!/i~itt c. 

Watford,  333 ; Waldvzcp 2;. Carver,  
649; P a r f o u r  v. Golf Club, 139;  
Joh?zso~r v. Iic'ath, 2:s; need not be 
sole prosimal e cause, Badders  v. 
Lassitcr,  413 : Sltcldoit 2.. Childox, 
4-19. 

Construction 1: o n cl s - Contractor's 
1)oncls fo r  nrivate construction. 
Edgewood Knoll  Apartnzents v. 
Bras?ctl l ,  760 

Corporatiolis - Where  complaint al-  
leges t ha t  individuals acted solely 
in representatire capacity, they a r e  
unnecessary llarties. ll'et71erillgtoll 
?:. Xoto r  Co., 00 ;  aaicndment sub- 
st i tnting corporation in lieu of in- 
c!iridual ns par ty  defendant consti- 
tutes nen- cause. .lfcT,eau ?:. Jlatl l-  
I V ? J .  785 : ; ~ t  t :~cli  of corporate ac ts  
l ~ y  stocl:liolde~~s, I?. R. 1.. R. R.. 49,; : 
diridcndn, I11 1.c Es ln te  of Bulis, 
5 2 9 :  forgery of endorsements 011 

c.lieclis by Itooliltcepcr. Hi.itt Co. I.. 
Dlyqs.  171c.. 7.7.5. 

Couilties-Convtyai~ce of land by  D a r e  
(20.. .4ztsti11 ?'. Dare  C'o., 6G"; lin- 
lliliiy for  tort.<, Haj1e.s 1.. Bil l i~rgs,  
7s. 

ConiTs- -Siipt~rvisorj- jnrisdiction of 
Suprenic ( ' o~ , r t .  see Appeal and  
Error  : jurisdiction of Superior 
Co111,t oil ;tp:7eal f rom Indnst r ia l  
Con~niisaiolr, see Master mld Ser- 
v ; ~ n t  : review of action of admini+ 
i r a i i r c  board. Bo1;er I:. T-ui'so., 261: 
t h ~ i n b c ~ r s  jnrisdic3tion of emergency 
judge. Rtricl;l~r~rtl ,c. Iiorncz,qcc!l, 7.58: 
jndgmeiit of foreigii pro1):lte conrt  
c:oncl~~sire.  GI oo~tzc ?I. Leathcrzcood, 
573 : Uniforii~ Reciproc:~l Enforce- 
ment of Snrpor t  Act, J l a h a ~ r  r. 
Rcad, G4l : ~ r l ~ c t l i r r  recorder's c o w t  
V:IS est : i l~li . ; l i~~l hy local ac t  in con- 
trnrentioii of (lonstitntion, qua t .~~? ,  
8. I . .  1 3 ~ 1 ~ 1 . .  1-10; tlefendant may not 
be tr ied i n  the Superior Court  on mi 
original \vnrr;rnt 11nless first tr ied 
ant1 conrictccl in inferior court. P. 
1.. Hull, 100. 

(~'c~'~c.nants-By grantee  to D ; I ~  pro- 
lrortionate pa r t  of street  improvr- 
inents. Stcp71r1rs Co. 1.. T,T,isli. %!I: 
I~uilding rectrictions. 11iylc c. Stub- 
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bins, 382; J u l i a n  2;. Lawton, 436 ; 
grantee i s  bound by corenanls,  
S toqt  v. Walcott, 622. 

Criminal Lam - Constitutional snfe- 
guards  a n d  guaranties to persons 
accused of crime, see Constitutional 
Lam ; prosecutions f o r  particular 
crimes, see particular titles of 
crimes ; compromise and  settlement 
of claim fo r  civil damages by judg- 
ment in criminal prosecution, Jen-  
kins v. Fields, 776; where defend- 
a n t  i s  convicted of a graver and  
lesser degree of s ame  crime, con- 
viction of lesser offense will be  
treated a s  surplusage, S. v. 8to1ze. 
606; appeals f rom inferior courts,  
S, v. Hal l ,  109; cert iorari  to inferior 
court, I 1 2  r e  Stoldey, 568; it010 con- 
tazdere, S. v. Barleu. 263; evidence 
of guil t  of other offenses, S. 2;. X c -  
C l a h ,  171;  S. v. X e ~ e r s ,  462; com- 
petency of circumstantial  e\  idence, 
S. v. Stolre, 606; confes-ions, S. 7'. 
H a n w ,  82 ; S. 1;. Cope, 241 ; iilence 
a s  implied admission, fi. 1;. Temple. 
738; cross-examination, S. v. Phil- 
lips, 516; character evidence, 8. 7.. 

Wortham, 132;  S .  G. Ph~l l ip s ,  Z16; 
impeaching witness, S, v. Cope, 244 ; 
State's exculpatory testimony. S. v. 
T o l b e ~ t ,  445; S. 1;. Simmons, 780: 
evidence obtained without search 
warrant ,  S. v. Jfoore, 749; t ime of 
tr ial  and  continuance, S. v. Haclc- 
neu, 230; new t r ia l  fo r  misconduct 
affecting jury, S. v. Hanzer, 8 5 ;  ex- 
pression of opinion on evidence by 
court  during progress of tr ial ,  S. v. 
C a ~ i p e ,  60;  S. v. Smith ,  9 9 ;  S. v. 
JlcRae, 334 ; argument  of solicitor, 
S. v. Smith ,  631; province of court  
and jury in general, S. G. Canrpe, 
60;  S. v. Sinwnons, 780; ilonsuit, 
S. v. Simmons, 780; S. c. Cope, 244; 
S. v. ToTbert, 445; expression of 
opinion on evidence by court  in 
charge, S. v. Stantl iff ,  332; charge 
on character  evidence, h'. v. Wor- 
tham, 132 ; a r r e s t  of judgment, R. 
v. Smith,  99 ;  S. v. HnU, 109; S. v. 
Gales, 319; concurrent and consecu- 
tive sentences, S. v. Bentlefl, 112;  

suspeuded jndgments and execn- 
tions, S. v. Jfillncr, 60%; S. v. Mc-  
Bride. 619; stipervisorr and  ap- 
pellate j~iristliction of Supreme 
Court. S. 2:. A'nritlt, 631 : In. r e  Stoli- 
7c,11. 6.33 ; j l~tlgments appealable, A". 
z.. nakcr ,  1-10: service of case on 
;~pl )ca l ,  S, u. Moore.  7 9 2  objections 
nntl esceptions, S. I . .  .l?/sc?tc, 1!M; 
8. 1:. Sinith. 631 : Sf. c. Stautl iff ,  
332 : S. G. Gilen, 319: briefs. S. 1,. 

S'taittlij", 332 ; assignnients of errur,  
S'. c. l'al/lor, 117;  harmless and  
prejudicial error.  S. v. Taylor, 117; 
8. v. Roziriiais, 311; S. v. C a ~ i p c ,  
60 ; S. G. Hamcr ,  8.5 ; AS. v. Phillips, 
,716 : Post Conriction Hearing Act, 
S. v. I I a c l m r ~ ,  230. 

Cross-ex;lmii~atio~~--I:y solicitor held 
i i np~ope r ,  R. v. Phillips, 516. 

Cnlpable Segligence -- Instruction on 
cu1p;thle neg l igenc~  held lvithont 
error,  S. c. Bou~. i~ain .  311: culpable 
negligence is  sometliing more  than 
civil ncgligcnce. S. c. Roberwm, 
746. 

1)amagra-C'oml)eiisator~ tlninnge.: in 
general, Olcc't~v v. Jicll!/, 770: ag- 
gravation and mi t ig ; l t i o~~  uf dam- 
ages, Heutlb v. I i i rkma~ l ,  303 : puni- 
tive tlamages, Ifcatli v. Iiirl;n~tri~, 
303 : compe!ency of eride11r.e on is- 
sue, Oiceus z.. Kcll!~. 770: imtruc-  
tions, Pierce c. 117s. C'O.. Xi. 

Death-Terminates agency. Juliat? c .  
Lawto~ i ,  436: action fo r  wrongful 
death  of employee i i ~ j o r e d  in duties 
in interstate coinmcrce gorerned by 
Federal  Elnploycr's Liability Act. 
G r a l m n  t.. 11'. R.. 338 : in action for  
~vrongful  death,  allegation t h a t  
plaintiff is  duly qualified adminis- 
t r a to r  is  sufficient. 31idl;iff 1 . .  Auto 
Rncing, 470. 

Declarations - Recital in tlectl held 
not compc~te~tt  in fn ro r  of lxlrty or 
those in priri ty,  Skipper u. Y ~ K ,  
102 ; inrroth~ction of exculpatory 
declarations by the Stnte. S. I.. 2'01- 
hcvt, 4-43 ; against  i n t e r e t .  .\-c,ic'l~ii.l; 
v. Portci,, 296; ST'lritso~~ 1;. Fra~icc'r ,  
733. 
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Declaratory Judgment Act-Submis- 
sion of fac ts  agreed, see Controversy 
Without  *4ction. 

Deeds - Engraf t ing  parol l ru s t  on, 
Lamm v. Crun~plo-,  33;  operation 
a s  color of title, see Adverse Pos- 
sespion ; recital  i n  deed held not  
c80mpetent i n  favor  of par t ies  o r  
those i11 pr i r i ty ,  Skipper c. Yaw, 
102 ; ascertainment of bonndnries, 
see Boundaries ; f r aud  in inducing 
plaintiff to  convey timber rights, 
Robcrson v. Tillianzs. 606; da te  re- 
(-ited is  pt inza facce correct, Rtrird- 
Iin 1.. 1l7cncer-, 703; construction of 
tlceds in general, Stcljlrc~rs Co. 27. 

Lisl;, 289: Sn+ldli~z v. Treawr ,  703; 
covenants and  stipnlations, S t ephem 
GO. c. L/sl;, 289; Stol.!~ v. Tl'rtlcott, 
B22: restrict ire covenants, Ingle v. 
Sfftbb~~cs,  382; J f t l r a?~  v. L a l ~ t o n ,  
436 : provisions for  repnrcllase by 
qrantor,  S toru  1;. Ta lco f t ,  622; 
Sn~zdlin 1;. Wcnuer, 703. 

Ut eds of S tyd ra  tio~i-Men tal  incom- 
petency a s  affecting. I,cr~usorr 7:. 

Bcv~cc'tt, 32;  held not  i~ ic igcd in 
subseqlicnt d i rorcc  decree, IjTotc- 
lawd c. Sti t-er,  6s:). 

I k f e c t i r e  Statement of Good Cause 
of Action-Scott c. T-enco. Co., 73; 
.Ifills z. Ricl~ardsow, 187. 

1)clmurrer--See Pleadings. 
I)( hceut :mil Distribntioll-In absence 

of e\itlenc.e of n will, ~)resnmption 
ia t ha t  decrased person died intrs-  
tnte. Rliippet, c. I OK, 102. 

Dc\visar i t  Vel NOII-Iil IT  Trill of 
Wood, 134. 

1)rqcoverg-See Bill of l)ihco\ c r j .  
Discretioil-Conipli~i~~t held to  allrge 

abuse of discrrtioll on pa r t  of city 
oficials, Cto'to~c 1.. R e i t l s ~ i T l ~ ~ .  377. 

I)ivitlc~ids-rife henefici:~ry held ell- 
titled to  dividentls pnyable on date  
t rnnspi r i i~g prior to he r  death. 111. 

ve Estute  of Bulis, 5 3 .  
Divorce a n d  Alimony-Deed.: of sepa- 

ration, see Husband ;111tl Wife ; 
habeas corpus fo r  control of minor 
cliild a s  between hnsba~ id  nut1 wife 
separated but not di~-orced. I i i  re  
.lTcCo~'rcr icX', 46s : t l i ~ o r c r  o ~ i  ~ r o n i ~ c l s  

of separation,  Lawso11 v. Bennett ,  
52 ; pleadings in cross-actioii, Lnzti- 
son v. Renneit ,  52;  alimony pen- 
dente lite, Scllai's c. Sel7ars, 475; 
merger of deed of separation in di- 
vorce decree, I I o ~ c l u ~ ~ d  v. Sti tzer,  
689; custody and support of chil- 
dren. Griffith u. Griffith, 271. 

Dortrine of Las t  Clear Cliaacc-l3ootle 
u. E. I<. ,  152. 

Dogs-Trespass by hunting dogs, 
I'egg 2;.  GIY!J,  548. 

"Domicile"-N7ithin t h e  men~l ing of 
ru le  fo r  applicant license f o r  bar,  
Bake r  v. V a r s , ? ~ ,  261. 

D o m i i ~ m ~ t  IIigl~~,-ay-Btrddt~~.s r.  Las- 
si ter ,  413. 

Drlinkrn Driv i~~g-S.  1 . .  St~bitli. 99: 
8. I:. Bolli~cg. 141. 

Dne  Process of Law - ( 'onsti tution:~l 
gunmntec  of persons accused of 
crime, A". c. Huck~tc!~,  230: right to 
practice 1:lm i s  not p r i ~ i l e g e  or inl- 
munity, Bulicr I:. T-ctrso', 261 ; fac t  
t ha t  s ta tc  court  overrules lxevions 
dec,i~ions i s  iiot denial of due 
llro(.t.s,u. S'rrn111~re77 c. Hnci t~g .4sso., 
G14. 

Etlncatioil-See Scliools. 
Ejt:cti~i~~it--S/;il)[jct. I . .  I - o ~ r .  1 0 2  
Election t7nder  Will - Src>~dIiti 9:. 

117c'ct cc,,.. 703. 
E!c~ctio~~s-'/'rtcl;o. c. - I .  l3.C. l'occrrl. 

177. 
Elt'rntor-Fa11 don-11 elevator sha f t  

by ill\-itee. T~17Ttlrup 1'. C U I ' ~ ~ ' I . ,  649. 
Elopement - \'.'it11 married woman, 

5'. c. To~cplr'. 730. 
I~~i~lbezzlemeiit-Chnrgc of, in pnpe1.s 

filed in civil action is n b s o l n t c l ~  
privilegetl. Rvott c. I'oicr.r Co.. '7.3. 

Einergc~icy Judges-Clian~l~c'rs juris- 
tliction of emergency jndgr~. St,'icli- 
laud 1:. Iiur~tcgcl,t/, 7%. 

I.:mployer and Employee----See Master 
:ilitl S e r r a ~ i t .  

E ~ ~ p l o y e r ' s  Linl~il i ty Act-See N n ~ t c r  
and  Serrmit .  

En~ploymerit  Security Coininissioii- 
Fn1p7oll111ott Seczcrit!/ C'o~ir. 1.. SI;{l- 
lnlld C'tufts. lnc . ,  727. 

Ei~tireties-See IInshantl a~icl Wife. 
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Equity-Estoppel, see Estoppel ; bill 
of discovery, see Bill of Discovery: 
quasi  -contracts, see Quasi  Con- 
t r ac t s ;  trusts,  see Trusts.  

Estates-Estates created by will. see 
Wil ls ;  estates created by deeds. see 
Deeds ; allotment of income betneen 
l ife beneficiary and  remaindermt~n, 
I n  re  Es t a t e  of Bulis, 539. 

Estate;: by Entireties,  see Husband 
and Wife. 

Estoppel-By record, Board  of Edu- 
cation c. Conzntissioners of O11s7o1c, 
11s : equitable estoppel, Turnaqc 
Co. 7;. Jforton,  9 4 ;  estoppel must be 
pleaded, Hal2 v. Odorn, 66 ;  Turrraqe 
Co, v. Xorton, 94. 

Evidence - I n  criminal prosecutions 
and particular actions, see particu- 
l a r  titles of actions and crimes ; 
bill of discovery, see Bill of Dis- 
covery ; judicial knowledge, Tl'eth- 
erington c. J lo tor  Co., 90; Hopkirrs 
v. Comer. 143;  presumptions, Me- 
P l r ~ r s o i ~  c. B a ~ k ,  1 ; Skipper v. Yo11 , 
102 : burden of proof is  substantial  
right. Owem v. I i e l l ~ ,  770; White 
c. Logal?, 791; pr ima facie case, 
Its. Co. v. Motors, 183;  J ~ a c h o s k ~  
c. TT7ensil, 217 ; communications be- 
tween attorney and  client, Dobias 
2%. TVhite, 680; par ty  offering depo- 
sition not bound thereby, Bldridge 
c. EIartU, 363; pleadings in evi- 
dence, Whitsorz v. Frances,  733 ; ad- 
missions, Newkirk v. Porter,  296 ; 
Tt'h itson v. Prances,  733 ; recitals i n  
deed, Skipper v. Yow, 102 ;  expert  
and opinion evidence, Hopkins v. 
Comer, 143 ; harmless and prejudl- 
cia1 er ror  in admission o r  exclusion 
of evidence, Reese v. Piedmont, Inc., 
391; expression of opinion on, by 
t r ia l  court  in selection of jury, S. v. 
Cacipe, 60;  expression of opinion by 
court  on evidence in manner  of 
interrogating witness, S. v. JlcRae, 
334; S. v. Smith ,  9 9 ;  by conrt  i n  
instructions, Jfi l ler  v. R. R., 617. 

E x  Mero Motn-Supreme Court  will 
protect r ights of infants  ex mero 
mot?c, Xcl'hwsorz v. Bapzk, 1 ; while 
exception to argument  of solicitor 

should be taken before a verdict 
Supreme Court  takes  cognizance 
thereof in th is  case in esercise of 
supervisory jurisdiction. S. c. 
Snzith, 631 ; Supreme Court will 
t ake  cognizance of fa ta l  defect of 
par ty  plaintiff. Jfahtrrc c. Read. 
641 : Suprenle Court IT-ill take no- 
tice t ha t  cert iorari ,  issued some 11 
years a f t e r  conviction, was not 
arailable,  I?! re  Stokle!~. 6.78. 

Exceptions-To charge. C'r~ozcell T .  

Air  Lines. 20;  8. v. Stantl iff ,  332; 
exceptions to charge must bc in- 
cluded in case on appeal. V o o ~ , e  ?;. 

C ~ m a ~ c e l l ,  473 ; reqnirement t h a t  
n~iss ta tement  of contention be 
brought to court's at tention to sup- 
port esception to charge. Har r i s  ?;. 

Ciorrstruction Co., 55G; appeal is e s -  
ception to judgment. S. ?;. d?jseue. 
196:  sole exception to judgment 
does not present findings for re- 
v i e r ,  T u r ~ ~ a g e  Co. ?;. J l o r t m ,  94 ;  
Beaccr v. Pairct Co., 328 ; Moore 1;. 

Crosst~.cll, 473 ; TVillinghan~ ?;. Rock 
tC Sciizd Co., 281; sufficiency of e s -  
ccptions to findings of superior 
court on review of award  of Indns- 
t r ia l  Commission, Lefoter v. Enter-  
prises, Inc., 399; T T ~ i l l i t i y l ~ a ~ ~ ~  c. 
Rocalc t6 Sand  Co., 281; competency 
and  sufficiency of evideuce must 11e 
presented by exceptions duly talren. 
S.  v. d ~ s c u e ,  196 ; while exception 
tu argument of solicitor should be  
talren before a verdict, Supreme 
Court  takes  cognizance thereof in 
this case in esercise of supervisory 
jurisdiction. 5'. c. Snlitll, 631; 
grouping of esceptions ~ m d e r  as-  
signinents of error,  Dobias c. TVhite. 
680: assignments of er ror  must be 
supported by exceptions, 8. v. T a p  
lor, 117; Donnell v. Cox. 259; ex- 
ceptions not set  out  in brief aban- 
doned, S. v. Stantliff, 332; Strick- 
la~zd v. IL'ornega~, 768. 

Exculpatory Statements-State bound 
by i t s  testimony of exculpatory 
statement made by defendant, S. 1;. 

Silnmoi~s,  780; 6. '. Tolbert, 443. 



Execution-Suspended execution. S. v. 
Milliter, 602 ; S .  v. McBride,  619. 

Executors and Ailministrators - Ac- 
tion fo r  wrongful death,  see Dea th ;  
actions on contracts to  derise, 
Clark v. But t s ,  709: claim against  
husband's es ta te  fo r  note f o r  lands  
held, by entireties, Vo?rtsiirger v. 
Tl'l~ile. 441 ; claim against  estate f o r  
personal services, Ttmford  v. W a -  
terfield, 382 : foreign probate decree 
conclusire, Groonze v. Leathertcood, 
573. 

Exccutory a n d  Executed Contracts- 
Dobins v. W h i t e ,  6SO. 

E x p w t  Testimony - Hopki)rs v. Co- 
nwr, 143. 

Explosion--Of gaiolinr t:tnlt t ruck,  
H o p k i ~ ~ s  v. Conzrr, 143. 

Expression of Opinion-On evidence 
by t r ia l  court  in selection of jury,  
S .  v. Can~pc., 60; by cour t  on evi- 
clencc in  manner  of interrogating 
witness, S. ti. 3fcRae,  334; S. u. 
Smi th ,  99;  on evidence by court  in 
instrnctions, 3ti l lo.  c. E. X., 617; 
011 evidence by court  in s ta t ing  c'on- 
tentions, Br.u?~~o?t v. Ellis, 81 ; S. v. 
S lan t l i f f ,  332. 

Extra judic ia l  Confession-S. b. Hu- 
nwr ,  83; must  be corroborated by 
oilier evidence to be sufficient to  be  
submitted to jury,  S. z;. Copr. 244. 

E':~cts Agreed--Submi~sion of contro- 
r e r sy  on, see Control-crby Without 
Ac'tion. 

Pulse Pretense-False fire insurance 
claims, S. v. FruuZon, 363 ; false 
representation tha t  criminal prose- 
cution was  imminent. S. v. Phillips, 
516. 

Fedcrnl Employer's Liability Act- 
Gral~a~rz  v. R. R., 338; Nil ler  71. 

R R.. 617. 
Feclcwd Government-Interstate Com- 

merce by a i r  regulated by, Crowell 
c. J i r  Lines,  20. 

E'ctlcral Housing Administration- 
F r a u d  in obtaining land fo r  housing 
project, L a w m  v. Crtcnzpler, 35. 

Filling Stations-Negligence in  enter-  
ing highway from, Gantt  v. Hobson, 
426. 

Findings of Fact-Review of, l'ltr- 
naye Co. v. dfo~.toll, 94; l l o u ~ ~ l  o f  
Ed~ictrtio)l v. ('onlrs. o f  (Jirslozc, 
11s ; Ilo)znell 2;. C o x ,  25!1 : 3-c i so i~  c. 
Simpl;iirs, 406 ; Guspcrsolr c. Rice,  
660; R .  12. z. h:. E., 493 ; sole ex- 
ception to jutlginent does not pre- 
sent findings f r ~ r  rel-iew, l ' r i ~ x a g c  
Co. ?;. Norton,  94; B e a c o  c. Paint 
Co.. 3%;  sufficiency of exceptions to  
fintliiiga of fac t  of I i ~ ~ l i ~ - t r i ; ~ l  C o n -  
mission, I l 7 i l l i i i y l f (~~?~  c. R w l i  LE. 
Sand Co., 281; Lcrc-tcr v. E~r te r -  
priscs, Inc., 399; snff ic ienc~ of ex- 
ceptions to findings of ~ n p e r i o r  
c o l ~ r t  on revien- on award  of Indus- 
t r ia l  Coinmissio 1, Lezctcr c. E?~tcr-  
priscs, I?lc., 399 : of xdministratire 
board conclusiv~i, Utrker c. 17arscl., 
231 : \vIlerc faci s h a r e  bccn f o i m i  
nnder misnlprehcnsitrn of law. 
c a l m  n-ill be rt,manded, Gri f l i t l~  v. 
G'riffitlr, 2'71 ; r e n a n d  fo r  ~onf l ic t ing  
o r  ins~~ffieient f indinp.  I lohi~ts c. 
TVlritr', 680: TVu7 1;. Hurtice. 46,: ; of 
Utilities Comnlissioii insnfficient 
predicate for jntlgment r:tcating 
contract f o r  division of revenue 
from interchange of freight. L-tili- 
tics C ' O ~ I L .  v. Xotor  I h c s ,  166. 

Fire--Liability of hnilec for hire fo r  
destruction of ca r  by fire. I~ is i i r -  
ancc Co. 2%.  Motorn. Itrc.. 1%:. 

E'oreseenbility-,\i; element of 11rori- 
ma te  cause, Bfior~c, 2;. R. I?.. 1.72 ; 
dldr idgc  u. Has t y ,  333. 

F . ~ r g e r ~ .  -- I h b i l i t y  of par ty  cnsliing 
checks upon \~711jc11 e n d o r w m c ~ ~ t  had  
been forged, Rri l t  Co. 1.. Drrtqs. I~ i c . ,  
F - -  
f a,>. 

5'os 1Io111ids - 'I'respass I ) > -  hu~t t i i ig  
dogs, Peyg c. C'ray, 5-18. 

Fraud-Definition, L a n m  v. Crump- 
To*, 33 ; Iiohersc.,~~ L-. SI:illialrr,v, 696 ; 
past or sn1)sisting fact .  L ~ J ~ I I I I ~  v. 
( ' i ~ t i ~ p l ~ i . .  35 ; l i~~o\vlcdgt.  and in- 
tent to deceive, RoBci.so11 I.. ll'il- 
lianrs. 696; pleadings. Lairt)iz v. 
Cr~tnzpTe~', 3 5 ;  l,'c7rlt 1;. I'crr!~. 76-2: 
false fire insurantc~ claims. hf. v. 
F r a u l o ~ ,  365 ; 1,rscission of release 
of automo~bile collision policy, 
Pierce v. 1 1 1 s .  (70.. 367; fraudulent 
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concealment of cause of action f o r  
malpractice a s  effecting S ta tu t e  of 
Limitations, Co3nor v. Schenck. 
794. 

Frauds.  S ta tu te  of - Childress v. 
Abeles. 667 ; Dobias v. White, 680 ; 
Clark v. Clark, 609. 

F u r n i t ~ ~ r e  Cabinets - Wrongful in- 
terference with plaintiff's contract  
for  co~n tn i~s ions  in sale of furni-  
t u r e  enhinets. Cliildress v. Alieles, 
667. 

Game* and Exhibitions-Liability for 
injury to golfer, Fa r fou r  v. Golf 
Club, 139; liability fo r  in jury  to  
racing driver, Vidkiff  v. Auto 
Rncing, 450. 

Garages-Liability of owner a s  b a i l ~ e .  
Insuraltce C'o. v. Motors, Inc., 183. 

Gai-Liability for  carbon monoxicle 
poisoning from gas  heater,  Caldzccll 
2.. Vorrisoit. 324. 

Gasoline Tanli Truck-Explosion of, 
Hoplcins v. Comer, 143. 

General Statutes-See Statuteq. 
Golf-Injury to player resulting from 

stepping in water  hose connection, 
r(lrf01l1. c. G O Z ~  c lub,  159. 

"Oood Behavior"-As used in order 
suspending execution, S. 2;. Vil lner,  
602 : S. 2.. NcBride,  619. 

GOT ernmental  Immunity-Of counties 
ill performance of governmental 
f~uic t ion ,  Ha!ies v. Billings, 78. 

Grand Jury-S. v. Gales, 319. 
Habeas Corpus-To obtain cnstody of 

minor child, Wall v. Hnrdee, 465 ; 
IIL re  XcCormick, 468. 

Harmless and  Prejudicial  E r ro r  - I n  
courre a n d  conduct of tr ial ,  S. v. 
Cat?ij)c. 60;  S. v. Hanzer, 85;  S. 1;. 

I'htllips, 316; Pierce v. Itcs. Co., 
567: in instructions, S. v. Taylor, 
117: Juaeliosku v. Wensil, 217; 
Oraham L.. R. R.. 338; Owens v. 
Krll!~, Ti0 ; S. v. Bournais,  311 ; 
in admission o r  exclusion of evi- 
dence. Rcese v. Piedmo+zt, Inc., 391; 
Cllildress v. Abeles, 667; in denial 
of motion to str ike,  Daniel  v. Gard- 
wr. 249: burden on appellant not 
on17 to show error  but t h a t  e r ror  

was  prejudicial, Johnson v. Heath ,  
2x1, 

Hat t e ra s  Seashore Kational Parlr- 
(,ollveyance of land by Dare  Co., 
lv8tin v. D a r e  Co.. 662. 

h e a r t  Disease-As compensable under 
Workmen's Compensation Act. Lew- 
ter  v. I.:i?ter prises, I t ~ c ,  399. 

"1ieira"-IIeld uwcl in sense of chil- 
dren,  T a j ~ l o r  2;. Honcucutt. 105. 

Ilemorrhage - Cerebral he~norrl iage 
a s  in jury  con~penqable under TT'ork- 
nlen'q Compensation Act. Lelcter v. 
Enterprists ,  Ilic.. 399. 

Hernia-Findingb held sufficient to 
support award  of compensation, 
B e a c w  v. Puint CO., 328. 

Highwnyq-Lam of the road and neg- 
ligent driving, see Aatomobiles ; 
liability f o r  injuries on highway 
nnder construction, H a r r i s  2;. Con- 
striietion CO.. 536. 

Ht ld ing  Ore r  - After expiration of 
lease, Duke 9. Davetzport, 632. 

H u n i i c i d c I n  operation of automo- 
biles, see Automobiles ; evidence of 
mot i re  and malice, S. v. Gales, 319; 
sufficiency of evidence and  nonsuit, 
S. v. Gales, 319; S. v. Tolbert, 445; 
instructions, S. v. Bournais,  311. 

Hocpitals-Liability fo r  in jury  to pa- 
t ient  falling in stepping from upper 
level of restroom, Reese v. Pied- 
molif, I w . ,  391. 

I-Iousing Project-Fraud in obtaining 
land f o r  housing project, Lanzm v. 
Criin~pler.  35. 

Hunt ing - Trespass by hunting dogs, 
Pegg v. Grau, 548. 

Husband 2nd Wife - Divorce and  
awarding custody of children in ac- 
tions for  divorce, see Divorcc and 
Alimony ; habeas corpus fo r  control 
of minor child a s  between husband 
and wife separated,  but not di- 
vorced, In  r e  NcCom?~icli, 168 ; 
mari ta l  s t a t e  alone insufficient to  
warrnnt  inferences of wife's con- 
spiracy with husband to d o  unlaw- 
fu l  act, S. v. Phillips, 516; wife's 
separate estate, Owetzs v. Kelly, 
750; husband may waive right to 
sne  for  hospital bills resulting f rom 
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negligent injnry.  J1~achosku v. 
TBemil, 217 ; separation agreements, 
Lalcso?~ c. Bcwrrett, 5 2 ;  Hozclarrd v. 
Stnt:o, 6SD: husband a s  wife's 
agtlnt, Dobiar v. White, 680; estates 
by entireties,  Xontsingcr v. TT'l~ite, 
411. 

Idcnlity-Witnesses may testify f rom 
appearance tha t  truck involved in 
accaidei~t W R Y  same a s  t h a t  la ter  
identified a s  belonqing to defendant, 
Jyachosku v. Trrmil ,  217. 

Illegitimate Children-Willful failure 
to support ,  see Bas t a rds ;  r ight  t o  
custody of. Wall  v. Hardee,  465. 

Impairment  of Obligations of Con- 
trrrct-Rm~zm-ell v. Raciuy dsso., 
614. 

I m p t m h i n g  Verdict-Bames c. Caul- 
bourne, 721. 

Implied Contract-To recover fo r  per- 
sonal services against  decedent 
must  he based upon, Twiford c. 
Waterfield, 382. 

Improvei11ents-Cove11a11t by grantee 
to pay proportionate p a r t  of street  
improvements. Stephens Co. v. 
Lisk,  289. 

Incest-$. c. S t o m ,  606. 
I~ldemnity-Provision in a i rpor t  lease, 

Croxell  v. Air  Lines, 20. 
Independent Contractor - D e t e r n h a -  

tion of w l ~ e t l ~ e r  tor t  feasor n7as in- 
dependent contractor o r  servant  
rr i thin doctrine of respondent su- 
perior, H a r r i s  c. Constructio~t Co., 
656. 

I ~ ~ d i c t m e n t  - Defendant may not be 
tr ied in t he  Superior Court  on a n  
original war ran t  unless first tr ied 
aiid convicted in inferior court. S. 1. .  

Bal l ,  109 ; preliminary hearing not  
essential. S. v. H a c k i l e ~ ,  230: 
cliargc of crimc, S. v. Sn~ i t l r ,  99: 
t ime nio t~on to quash must be made. 
S. I . .  Gctlcs. 310. 

I l ~ d i ~ i t r i a l  C o i n m i w i o ~ ~  - See 31a-ter 
r.~ld S e r m n t .  

11:iants-Protection and supervision 
of courts. XcPlicrsott v. Banh. 1: 
acation ayninat infnnt i  a n d  persons 
in posse. XcPlrcrso~l v. Bank.  1 : 
IR re Trill of Wood, 134: even 

thongh infant  i q  hired contrary to  
L I ~ .  Workmen's Coinpcnsation gives 
e s c l u s i ~  c COT e r t  gr fo r  inj11l.r. in 
employment, l fc  Yczrr I,. 1i7(lr (7, 330 ; 
an-arding c~ i< tod r  in r l~ r  orce action, 
see Uirurce ;  hallen> colpu5 fo r  con- 
trol  of m i ~ l o r  c l l~ ld  xi: hetneen hns- 
baud and ~ v i f e  ~ c ~ n r a t e d  but not  di- 
rorced, I r z  1-c. X c - C f o ~ ~ i r i ~ l ~ ~ .  468: f o r  
custody of illeg tinlate child, Ti-all 
v. Hcl? d c c .  465 : duty of n ~ o t o r ~ i t  in 
regard to clliltlic~n on o r  ne:lr h1g11- 
n a y ,  Ba iues  c. Cnulbozmte. 721. 

I i~ iunct ion  - Enjoining city's de-true- 
tion of apartmc>nt h o u v  (111 l and 
leased by i t ,  B l i i t o~ t  c. Rcldsville, 
577 ; mandatory injunctionq. Iugle  
c. Stubbins, 382; inadequacy of le- 
gal  remedy. I { .  IZ. v. R R.. 495; 
~ v h e r e  a c t  solight t o  be rc-tr,lined 
II,I\ bcrn tlont~ pending appeal. 
appeal n ill be c iimisscd, -4iist1)t v. 
Dare  Co., 662. 

1i:snne Persons-Action for  negligent 
in jury  to  inco~npetent  n l ~ i l e  con- 
fined in jail, Hcycs  v. B ~ l l i t ~ g s .  7 5 ;  
contracts of not void but  ~ o i d a b l e .  
L a l r ~ o n  6. BCII IC  tt ,  .Xi 

I11sanity - As gronnd fo r  divorce, 
Lauxon v. Rc~rnet f ,  62. 

I i~s t ruct ions  - Statement of evidence 
and a p p l i c n t i o ~ ~  of law thereto, 
B r a ~ r n o ~ b  T. El l , s ,  51 ;  S. 1.. Btnrrt- 
I lfJ ,  332; Pio.ct7 1;. Ins .  Co., 367; 
R a r t ~ c s  z'. Cn?rlLortr~~c, 721 ; request  
for,  Bldrzdge t .  Vactrl, 3 3  : er i -  
dence held to  reqlure instruction on 
doctrine of :,udden emergency, 
B ~ I - r ~ e s  v. Cnzt 16o?t I-uc, 721 ; in i t ruc-  
tion on culpal le  negligence held 
n i thon t  error,  :l. c. B o u n ~ a ~ s ,  311; 
on right to r eco \e r  quantum ineruit  
for  serxicer rendered deceaied held 
erloneoui,  l'lcr ford e. Watcrfic :d, 
552 ; f ,~ i l lng  to q i \ c  defenrl:~nt 1)ene- 
fit of character c ~ i d e n c e  :I. .nb- 
5t:lntivc proof held error,  A\. 2'. 

H'ortlra~~a, 132; in actions fo r  negli- 
gent injury.  src. Segliqence : Anto- 
mobiles : instrut  tion. on prima facie 
c a w  e ~ t ~ l b l i b h ~ d  hy proof of owner- 
ship of a u t o m ~ b i l e ,  d~acl ros l .  11 I . 
1i7eirs1l, 217 ; e? pre-sion of opinion 
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on evidence by court in stating con- 
tentions, Brannon v. Ellis, 81 ; itfiller 
v. R. R., 617; misstatement of law, 
even though given in stating con- 
tentions, is prejudicial, Harris v. 
Construction Co., 556; exceptions to 
charge must be included on case on 
appeal, Moore 9. Crosswell, 473; 
broadside exception to charge, S. v. 
Stantliff, 332; harmless and preju- 
dicial error in, Jyachosku v. Wen- 
sil, 217; S. v. Bournais, 311; Gra- 
ham v. R. R., 338; S. v. Taylor, 
117; Owens v. Kelly, 770. 

Insulated Negligence - Grahanz v. 
R. R., 338; Troxler v. Jfotor Lines, 
420; Gantt v. Hobson, 426. 

Insurance - Fire insurance, false 
claims, S. v. FrayLon, 365 ; contract 
t ! ~  insure, Bank v. Bryan, 610; auto 
insurance, collision and upset. 
Pierce v. Ins. Go., 567; vehicles 
covered, Grahanz v. Ins. Go., 458. 

Intent-Misrepresentation as  to pres- 
ent intent may be basis for fraud, 
L a w n  v. Crumpler, 35. 

Interchange of Freight - Ctilities 
Com. v. Motor Lines, 166. 

Interlocutory Order - Appeals from. 
Edwards v. Raleigh, 137; Mills 1;. 

Richardson, 187. 
Iutersection - Budders v. Lassiter, 

413; TroxZer v. Motor Lines, 420; 
Gafltt v. Hobson, 426. 

Interstate Commerce - By air, regu- 
lated by F e d e r a 1 Government, 
Crowell v. Air Lines, 20;  liability 
for injury to employee in interstate 
commerce is governed by Federal 
Employer's Liability Act, Grahant 
v. R. R., 338. 

Intervening Negligence - Troxler v. 
Motor Lines, 420 ; Gantt v. Hobson. 
426. 

Intoxicating Liquor - Evidence held 
insufficient to support order execut- 
ing a suspended sentence for that 
defendant had violated the liquor 
laws, S, v. Millner, 602; beer and 
wine election, Tucker v. A.B.C. 
Board, 177; indictment, S. v, Hall, 
109; search of premises with de- 
fendant's consent, S. v. Hoore, 719. 

Intoxication - Drunken driving. S. 
v. Smith, 99;  S. a. Bolling, 141. 

Inritees-Liability of owner of landc 
or buildings for injury to, see 
Kegligence. 

Inrolnntary Manslaughter - In oper- 
ation of automobile, see Automo- 
biles. 

Irrelevant and Redundant Matter- 
Motion to strike from pleading. we 
Pleadings. 

Irrerocable Trusts - 3lePhe1 sou c. 
Bank, 1. 

Iscue-Presumption that person may 
have issue so long as  he lire.. Vc- 
Pherson v. Bai~li,  1. 

Issues - Form and sufficiency of, 
Crouiell v. Air Lines, 20;  of re- 
spondent superior does not arise 
n-hen recovery is based solely on 
o\rner's negligence in permitting in- 
competent to drive, Roberts 1;. Hi!!, 
373. 

Jail-Sction for negligent in jury to 
incompetent while confined in. 
Hayes v. Billings, 78. 

Joinder of Actions-See Pleadings. 
Joirder of Parties - See Parties: 

joinder of joint tort-fessors, see 
Torts. 

Juages - Chanlbers jurisdiction of 
emergency judges, Strickland C. 

Kornegay, 758 ; resident judge's jn- 
risdiction to hear petition for cus- 
tody of minor child. Wall c. Hnr- 
dee, 465. 

Judgments - Judgment may not be 
collaterally attaclied, Groon~r 2'. 
Leatl~erzcood, 573 ; r e m e d ~  agaiust 
erroneous judgment is by appeal. 
Mills v. Ricltardson. 187 : partiec: 
concluded, XcPhcrso?l 1;. B ~ l l i ,  1 ;  
Tnulor v. Holzeycutt. 103 : operation 
as  bar to subsequent action. Par-  
mele v. Eatox, 339; Xezcldrli 1'. 

Porter, 296; nlotions in arrrct of. 
S. v. Smit72, 99; 8, o. Hall, 109; 
S. v. Gales, 319; motion for jntlq- 
rnent on the pleadings, Burtoil c. 
Reidsville, 577 ; suspended judg- 
ment, S. v. Xillner, 602; S. v. Xc- 
Bride, 619 ; determination of wheth- 
er sentences a re  concurrent or con- 
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secntive, S. v. Be)~tlefl ,  112; rein- 
statement of c a m e  on docket a f t e r  
nonsuit  of plaintiff fo r  failure to 
appear ,  Nelsox v. Simplcins, 406; 
judgments appealable, Edwards  v. 
Raleigh, 137; S. v. Balm', 140; 
Hofolund a .  Strt:cr, 689; a p l ~ e a l  i s  
exception to  judgment, S. v. Aus- 
cuc, 196; sole esceptiol! to judg- 
ment  does not prcscnt findings fo r  
review, il'io"r1age Go. v. Uortoll, 94;  
Becroer v. Pail l t  Co., 328; 'CViZlillg- 
hum v. Rock & Sand  Go., 281 ; Nel- 
son u. Simpkins, 406; Voorc v. 
Crossw-ell, 473. 

Judicial N o t i c e C o n r t  nil1 t ake  ju- 
dicial notice t ha t  automobile manu- 
fac turers  sell solely through local 
dealers, Ne t l r c r ing to~~  c. Motor Co., 
90; court  will t ake  notice of mat- 
te rs  jn commoil linomlcdge, Hop- 
1 i i ~ s  v. G w ~ e r ,  143. 

Jury  - Esamiiintion of prospective 
jurors, S. v. Canipe, 60. 

I<nnwingly-S. v. E'raulo~r, 363. 
Landlord and Tenant-Indemnity pro- 

~ i s i o i i  in a i rpor t  lease, Grozcell v. 
A i r  Lines, 20 ; crop liens fo r  rents,  
see Agriculture ; l i a b i l i t ~  to invitees, 
see Negligence ; share-cropper i s  
tenant,  Jfoss v. Hicks, 788; negli- 
g e i ~ t  in jury  to tenant f rom disre- 
pair ,  Mops 2;.  hick^, 788; rcne~vals ,  
extensions and  holding over, Duke 
I). D a v e ~ p o r t ,  652. 

I,appnge--Adverse possrsbion of lap- 
page. Li~rdstrjl v. Carswell, 43. 

1.arcc.11~-Receiril~g stolen gootlb, see 
Receiving Stolen Goods ; rccent 
possession, AS'. 2;. V a t h e ~ r u ,  433; 
iufficieucy of evidence, S .  v. Math- 
c n l ~ ,  433. 

I ~ s t  Clear Chance-Booize ?;. R. R., 
162 ; G~I.~MI?II v. R. R., 338; Collas 
v. Regat!, 472. 

L:cw Esamine r s  - Baker  v. T7ccrser, 
261. 

Lnw of t he  Land - Constitutional 
guarantee  of persons accused of 
crime, see Constitutional Law ; 
right to practice law is not privi- 
lege o r  immunity,  Bake r  2;. T'arser, 
261. 

Ltnser-See Landlord and l ' rnant ; 
ind(>mnity prorisioil ill 'lirport 
lease, Cro~cel l  v. Azr Li~ct  c .  20. 

Libel a n d  S1,mder-Scott L. T c i i e o  
Co., 73. 

1,icen-e-To pract  ce l,ln I:ol,cr t'. 

T'arscr, 261. 
1.iceniees-Duty tc exercise due care  

for  own sa fc t j ,  1:oo)le t'. X R .  132. 
1,ieas-Agricultural Lien- *ctx Aqri- 

culture. 
Life Es ta tes  -- Life beilefici,~ I r held 

entitled to dividends payable on 
datcx transpiring prior to her tletkth. 
I n  1e Es t a t e  of I3xlts, 329. 

Life li~surance-See Insurance 
IAght 5 - - Collision when 111.1 intiff 

struck r ea r  of t lefendniit '~ T ehicle 
parked on h ighvay  v i thon t  lights. 
Bryant v. Watfcrd ,  333: lights r c  
qnired by s ta tu te  oil automobile. 
Gawtt G. Hobson 426 

Limitation of Actiolir-Fraud . r~id  ig- 
nornnce of caucf of ~ c t i o n .  Co~rreor 
v. N C ~ L P I I ~ ~ L  794; accrual of .rction 
on contract  to convey. C l a ~  1; 1' .  

Butts .  709; accrual of c2u.e f o r  
breach of t ~ u i t  by trustee. S t r ~ d l r ~ ~  
c. Weaver, 703; insti t l i t iol~ of ac- 
tion - amendmr~iits. Gralen~ii 2;. 

R. R , 338; JfcLe??z v. Jfatkcnii, 785. 
1,oit or Destroyed 1 n ~ t n u n e n t ~ - P r o -  

hat11 of lost will. I I I  i e 1T'ill of 
ll'ootl, 131. 

JIal~ractice-Frautlulent conceal~nent  
ot cause of acti,n fo r  malpractice 
:IS effecting S ta tu t e  of Lin~itatiorlq. 
C0li llor 2.. Sclwn t k, 794 

Jlandator) Injunction-Inglt I Stub- 
brtrs. 382. 

JInnslanghter - See Hoinic~tlc : in 
ol>eratio~i of antomobile. ~c Auto- 
n1ol)ileb. 

JI~rBc'ting C,rrd--I1or s.11~ of tobacco, 
Ha l l  c. Odoi~l, G(i 

JIzrried Wo~n,ln - See I I ~ i ~ i ) n ~ ~ t l  : L I I ~  
Wife ; Divorce and  Aliniol~r . 

R l ~ r s l ~ l a n d s  - Conreyances of ~ n a r s h  
o r  hn-amp lands by Sta te  R o ~ r d  of 
Education, l'amcclc v. C(r1o11. ,739. 

11,ister ant1 Servant -- Liability of 
o w l e r  for  ~legligeace of driver.  qec 
Automobiles: shlre-cropper ic ten- 
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an t  and not servant, Xoss 1;. Hicks. 
788 ; independent contractors, Har-  
ris v. Construction Co., 556; Fed- 
eral Employers' Liability Act, Nil- 
7er v. R. R., 617; Graham u. R. R., 
338 ; Workmen's Compensation Bct, 
Lewter v. Enterprises, 399; Hatch- 
ett  v. Hitchcock Corp., 591; Poteete 
v. Purophyllite Co., 561; Harr is  v. 
Cowtracting CO., 715 ; Beaver v. 
Paint Co.. 328; WillOzgham v. Rock 
14 Sand Co., 281 ; McNair v. Ward, 
330: Edzoards v. Raleigh. 137: Un- 
employment Compensation Act, Enz- 
ploynzeut Recuritu Comnzission, v. 
Skyland Crafts, 727. 

Jlental Incompetency - See Insane 
Persons. 

Minors-See Infants ; even though ill- 
fant  is hirer1 contrary to lan-, Work- 
men's Con~pensation gives e ~ c l n -  
~ i v e  coverage for injury in em- 
ployment. VcSair  a. Ward, 330. 

l\lisclemeanor - Right of officers to 
make arrest for, S. 2;. Moblcrl. 476. 

Misjoinder-See Pleadings. 
Monoxide Poisoning - From GRS 

Heater, Caldzoell v. Morrisoil. 324. 
&loot Questions-TT7here act sought to 

he restrained has been done pencl- 
ing appeal, appeal will be dis- 
missed, Austin v. Dare co.. 66.2. 

Mortgages-Liabilities on notes se- 
cured by deed of trust 0x1 lands 
held by entireties upon death of 
husband, Xontsinger v. White, 441 ; 
satisfaction by conveyance of land 
to mortgagee, Dobias v. White, 680. 

Motion Picture Theatre - Sction for 
damages to patron from falling 
plaster. 3fessick v. Turnage, 625. 

Motions-In arrest of judgment, S. 2;. 

Smith, 99; S. v. Hall, 109 ; S. v. 
Gales, 319 ; to quash indictment, re- 
fusal of not appealable, S, v. Baker, 
140; motions to nonsuit. see Non- 
sui t ;  for new trial for newly dis- 
covered evidence, Edzoards v. Ra- 
leigh, 137; to set aside verdict, Rob- 
erts v. Hill, 373 ; motion for judg- 
ment on the pleadings, Burton v. 
Reidsville, 577; necessity of motion 
to strike unresponsive answer of 

witness, 8 .  v. Gales, 319; to strike 
irrelevant and repetitious matters 
from pleadingi, see Pleadings; re- 
view of orders on, I n  re  Will of 
Wood. 134; Inszclatio~l Co. v. Da- 
vidson Coli?!t~/, 336. 

Motor Carriers-I n t e r c h a n g e of 
freight. Utilities Coin. v. Motor 
Lines, 166; duty of carrier to pro- 
vide reasonably safe place for un- 
lcading and to warn of dangers, 
IToneycf~tt v. Bruan, 238. 

Motor Cou1.t-Carbon monoxide pois- 
oning of patron from gas heater, 
Caldwell 2;. Norrison, 324. 

Motor Vehicle Safety and Financial 
Responsibility Act-Grahanz v. 111- 

surance Co., 4.58. 
Mule-Collision with mule on high- 

way, Johnson o. Heath, 236. 
llunicipal Corporations - Abuse of 

cliscretion in ordering destruction 
of municipal apartments, Burton v. 
Reidsville, 677; liability for injury 
to patron of municipal airport. 
Crou;ell v. Air Lines, 20. 

3Iurder-see Homicide. 
S.ltional Parks-Conveyance of land 

by Dare Co., .lustin v. Dare Co., 
662. 

Snvigable Waters-Parmele v. Eaton, 
.j39. 

Segligence-Of carrier causing injury 
to passenger, see Carriers ; of rail- 
rond cnusing injnry to person on or 
near tracli. pee Iiailroads ; liability 
of R. R. for injuries to employees 
under Federal Employer's Liability 
Act, pee Jlaster and Servant ; iiegli- 
gent injury to participant in auto 
race, Midkiff v. Auto Racing, Inc., 
470 ; negligence in operation of zutos 
and liabilities therefor, see Automo- 
biles ; of proprietor of golf course. 
Farfour v. Golf Club, 131); in in- 
stallation or operation of gas heat- 
ing equipment, Caldzoell v. J1oi.l.i- 
son, 324: immunity of counties in 
performance of governmental f11n~- 
tion, Hayes v. Billings, 78; clefini- 
tion of negligence, Boone v. R. R., 
152 ; Ho)zef/cutt v. Bryan, 238 ; 
Barnes v. Caulbozir?ze, 721: res ipsn 
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loquitzcr, Hopkitls v. Conzcr, 143 ; 
liability for  in jury  to invitees i n  
building. IZeece v. Piedmont, 301: 
717czldrup v. Ccc rcc r, 649 ; proximate 
cnnse, Boone 1;. R.  R., 132; inter-  
vening and  insulating negligence, 
Gra7mu v. R. R . 338; pr imary arid 
secondary l ial~il i ty,  Crowell 1;. Air  
Likres, 20 : Hobbs 1;. Goodtna~r, 1'32 ; 
anticipation of illjury, Bldridge c. 
Hasty ,  353; Booile v. R. R., 152; 
anticipation of negligence of others. 
Troxler v. JIotor Lines, 420 ; Boone 
v. R. R., 132 ; l a s t  clear chalice. 
Boone v. R. R.. 152; Gralzanz c. 
It. R., 338: Collns c. Regan, 472 ; 
assumption of risk. Widkiff 1 7 .  Arbto 
Racing, 470 ; contributory negli- 
gence, Baddcrs  v. Lussiter, 413 ; 
Sheldon v. Cltilders, 449; Owens 1;. 

Kc,ZIJ/, 770; pleadings, Hea th  v. 
Kirkman,  303; Hidkiff  v. Auto Rac- 
ing, 470 ; Collas v. Regan, 472 ; pre- 
cumptions and  burden of proof, 
Hopkins v. Comer, 143; Otvens v. 
Kelly, 770 ; nonsuit on issue of neg- 
ligence, Hopliins v. Conter, 1-13: 
TVlcitsolz v. Frances,  734; nonsuit 
fo r  variance, 3Iessick v. Turnage,  
623; nonsuit  foi- contributory neg- 
ligence, 87rcldon v. Childers, 4 9  ; 
Waldrup v. Carver, 649 ; instruc- 
tions, Owens v. Kelly, 770; criminal 
negligence. S. v. Robinson, 745 ; 
measure of damages fo r  negligent 
injury,  see Dnniageq. 

S e w  Tr ia l  - F o r  Nen ly  Discovered 
Evidence-Where c a m e  i s  submitted 
oil fac ts  agreed, court  may  not  
g r a n t  rehearing fo r  newly tlis- 
covered evidence, Ed?cvrds v. Ra -  
leigh, 137. 

So lo  Contendere-Attorney not au- 
thorized t o  enter  plea over objec- 
tion of client. S. v. Barleu,  253. 

Son-resident-Right to  custody of il- 
legitimate child, TVa7l v. Hardee ,  
465. 

Sonsnit-On motion t o  nonsuit, evi- 
dence i s  to  he  ronsidered in liglit 
fa rorable  to  plaintiff, P i t r cc  1. .  Ins.  
Co.. 567; consideration of defend- 
ant 's  evidence on motion to nonsnit. 

Hol)hi)rs v. Comer, 143; 011 motion 
t o  nonsuit evidence t o  be talien in  
liglit most favorable to State.  b'. v. 
Si~t~mo?rs ,  780 ; contmdictions a n d  
cliscrepancies ill evidence ,Ire for  
jnry, Juac7tos l i~~ v. T17ctrnil, 217 ; 
sufficiency of e l  idence to overrule, 
Hopl;i~rs I . .  Cotlrcr, 143 ; ~ntficiency 
of c i r cum~tan t i , i l  evidence t o  be 
ilibniitted to jury,  S. v. RI$ILIIZOIIS, 
780 ; sufficiency of circumstantial  
evidence of negligence t o  be sub- 
riiitted t o  jury, lt'hitson v. I'rw~rces, 
733 : for  intervening nfgligence, 
l ' roxlcr v. Xot(7r Lincs. $20: for  
contributory negligence, Lassrter t'. 
Cotrck Co., 142; Baddcrs  1'. Lassi- 
fcr, 413; Skcldo?~ v. Childer,, 449; 
Wnldrup v. Curoer, 649 ; Gaspcrson 
v. Rice, 660 ; Jlcody v. Zinziilc~ mall, 
752; Budders v. Lasszter, 413: fo r  
rariance,  Messick v. Titrvage, 625 ; 
fo r  exculpatory declarations intro- 
duced by State,  S. v. Tolbert, 44.7: 
a f t e r  denial of nonsuit, court  if  
wit hont pon e r  1 o set  aside ~ c r d i c t  
f o r  insufficiency of evidence, Rob- 
el t s  v. Hill, 373 ; nonsuit O I I  de- 
fendant 's  niotio 1 effects F oluntary 
nonsuit on counterclaim. Budders 
v. L a s s i t o ,  413; sufficiency of er i -  
de i~ce  niay not be 'aised initially 
on appeal, S. v. Byscue, 196; fail- 
n r e  of plaintiff t o  appear  and  prose- 
cute, Yclson v. E'impki)zs. 406: judg- 
ment of nonsuit a s  consti tuting res  
trdjrcdccata, A7czc7cirk v. Porter .  296. 

S o i ~ t a x p a i d  Whisliy - See Intoxicat-  
ing Liquor. 

Sort11 Carolina Code-See statutes. 
Sort11 Carolina I ndnstrial  Coinmi+ 

sioii-See Master and  Servant.  
Siirsing-No recol ery may be had fo r  

services nnder Compensation Act 
iuiiless a u t h o r i z ~ d  prior to rendi- 
tion, Hntcllett j. Hitclreot 7; Cory)., 
591. 

Sniwlcc-Is  not 11er f e  breach of t he  
peace enti t l ing officer to n r r w t  
rrithont marmn- ,  P. v. Xoblc!/. 47G. 

Ol>ligations of C i~n t r ac t  - Confti tn- 
tional proscription againgt impair-  
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ment of obligations of contract ,  
Sttn~nzrell v. Ractng Asso., 614. 

Opinion-Expression of, by conrt  on 
evidence in charge, Brannon v. Xl- 
lis, 81; S. v. Smitlz, 99; S. v. S tant -  
lifS, 332; Jfliiller v. R.  R., 617; es -  
pression of opinion by court  on evi- 
dence in manner  of interrogating 
witness, S. v. McRae, 334; S. u. 
Smith,  99; expression of opinion by 
court  in selection of jury, S. c. 
Canipe, GO. 

Opinion Evidence - Witnesses may 
testify f rom appearance tha t  truck 
involved in accident was  same a s  
t h a t  la ter  identified a s  belonging to 
defendant, J u a c h o s l ; ~  1;. Vensil ,  
217; physician may not testify a s  
expert  in field of physics, Hopkins 
c. Coiner, 143;  a s  to  speed of car.  
8. v. Roberson, 745. 

Options-See Vendor and Purchaser.  
Pareli t  and  Child-Willful failure l o  

support  illegitimate child, see Bas- 
ta rds  ; Uniform Reciprocal Enforce- 
ment of Support  Act, i)faltan v. 
Read, 641; awarding custody of 
children in actions fo r  divorce, see 
Divorce ; habeas corpus fo r  custody, 
see Habeas  Corpus ; presumption 
t h a t  service3 rendered by child to 
parent  a r e  gratuitous,  Tlciford r .  
TVa tof ie ld ,  552. 

Parking - Collision when plaintiff 
struck r ea r  of defendant's reliicle 
parked on highway without lights, 
Uruant v. Wntford, 333. 

Par01 Trus t  - Lainnz 7%. Ci rcntplei., 
33. 

Par t ia l  Disability-Award of com- 
pensation f o r  under TVorlimen's 
Compensation S c t ,  H a r r i s  r .  Con- 
tracting Co., 715. 

I'r~rties - Virtual  representation of 
persons in posse, McPherson c. 
B a ~ i k ,  1 ; joinder of unnecessary 
parties cannot justify demurrer for 
nlisjoinder of parties, Wetlzeriiiq- 
ton v. illofor Go., 90;  failure of 
service on some of parties does not 
war ran t  quashing of proceeding. I n  
r c  Will of lVood, 134: al l  members 
of partnership mnqt be parties to 

action against  i t ,  Belch c. Pel-rlj, 
764 ; amendment substi tuting corpo- 
ration in lieu of indiridual a s  par ty  
defendant constitutes new cause. 
JfcLean v. _Ifathenu, 785 ; interests 
of partie3 plaintiff must  be consis- 
tant ,  But ton t,. Reidsullk,  677; 
neceqsary parties defendant, StOiy 
v. Tralcott, 622 ; defects of parties 
and objection, Vahulz v, Read, 641; 
deletion of parties,  Roberts v. Hill, 
373 : joinder of joint tort-feaeors, 
see Tor t% 

P,~rtnership-In action against  par t -  
nership, al l  par tners  must be par- 
ties, Belch v. P e t q i ,  TG4. 

Payment  - Setoff operating as  pny- 
ment,  I n  r e  Vanufactziring Go., 
386 ; burden of proving payment, 
TT7Aite v. Logan, 791. 

Pc'ice Officer-Right to maltc arrest ,  
S. v. J f o b l q ~ ,  476. 

IJt.destrian - Antomobile str iking pc- 
destrian off highway, Aldridgc 1' .  

Haetlj, 353 ; collision with on liigh- 
way, lVhitoon v. Fra~ lccs ,  733 ; t ra in  
hurdling person on t rac t  into pedes- 
t r ian  standing qome distance from 
track,  Boone c. R. R., 52. 

Perjury-8. c.  Sailot., 113. 
Permnnent Pa r t i a l  Disability-An arc1 

of compensntion for  under W o ~ l i -  
men's Compensation Act, Hal r ~ s  v. 
Contracting Co., 715. 

Perpetuities - Rule against ,  VrPhel-- 
8011 v. Balik, 1. 

Pci~sonal Services - Right to recover 
ngainst es ta te  for  personal services 
rendered decedent, T w i f o ~  rl v. 
TVnterfield, 582. 

Petition to Rehear-Pozcer Co. 1.. Ins.  
Co., 196; Edgewood K?zoll Ipat't- 
ments v. Brastcell. 760. 

Petroleum Gas - l\lunoxide l)oiaoning 
f rom gas heater. Ca1dzc;ell v. Y o ~ r i -  
S O M ,  324. 

Physical  Facts-At scene of ,lccident 
a s  evidence of speed, Aldtitlge o. 
ITastu, 353: Gantt  v. Hobson, 426; 
Sheldon e. Childcrs, 449; a t  bcene 
of collision a s  evidence of negli- 
gence, TY7?itson c. Frances,  733 ; a t  
scene of accident held insufficient to 



show reckless driring,  R. c. R o b o  
son, 74.5; S.  v. Simmoils, 780. 

Pl i j  sicians and  Snrgeons-Frauduleiit 
concealment of cause of action fui  
nialpractice a s  effecting Sta tu te  of 
Limitations. Coi?nor c. Schcnr.7,. 
794 ; liability f o r  in jnry  to patient 
fall ing in stepping from upper level 
of restroom. Rcece u. Piedmont,  Inc., 
3!U. 

Pla-ter-Action for t l n i n ~ q ~ s  to patron 
f rom fall ing placter, Bfessick ?' 

!I irr~raqc, 629. 
P!e~dings-In actions fo r  f r , ~ u d ,  see 

1'r.rnil: i n  actions fo r  divorce, see 
Dirorce ;  in actions f o r  libel or 
slander,  see Libel and  S lande r ;  in 
actions fo r  negligence, sec' Negli- 
gence ; i n  automobile accident case*, 
scxc Antomobiles : joinder of cause<. 
Bc7clc 1;. P c r r l ~ ,  764; Heath v. Ki?% 
tlrcrii, 303 ; s ta tement  of cauqe, Scott  

1.cneer Co., 73;  Daniel  v. Gard- 
I I ~ I . .  249: Belch v. Pen-U, 764; office 
::rid effect of demurrer,  Lanzm c. 
Crumpler, 35;  Boo~re  v. R. R., 152; 
111011~psot1 v. Foster,  313 ; l ' r oa l r r  
v. Jfotor Lines, 420; Gant t  v. Hot)- 
son, 426; Xidlciff v. Auto Racing, 
470 ; Childress v. dbeles. 667 ; Belch 
v. Pci 1~1, 764; Scott  v. Veneer Go.. 
73 ; demurrer  for  misjoinder of par-  
ties and  causes, Wetherit~gton I;. 
bfotor Co.. 90; Hea t7~  v. Kirkma17, 
303 ; Bel( 71 v. Perry ,  764; demurrer  
f o r  failure to s t a t e  cause o r  defensc, 
Scott  I;. 1-enccr C'o., 73; 31ills v. 
Xicl~ardsoiz, I87 ; Hobbs v. Good- 
nlaiL, 102: 12. R. c. R. R., 493; 
Jenli ins e. Fields,  77G; amendment.  
Scott  c. T7cncer Co.. 73; Vil ls  L. 

Richardso~r ,  187: Gn71at11 v. 12. R., 
338; Dobins r .  S171iite, 6SO; SfcLcalL 
v. ill at he^^^, 785 ; variance, Collas 
r .  Regs)?, 472; B a r ~ c s  I,. C'ad- 
bozo Ire, 721 ; Ilessick v. Turnage.  
G25; Dobias c. STTliite, 680; judg- 
ment  on the  pleading.;, 12n1.to1z .z' 

Reidsuillc, .577; Howland v. S t i t w r ,  
689; motions to strike, Dccniel v. 
Gardner,  249 : H e a t h  v. Kirlcman, 
303 ; Bank  v. Brfian, 610; Magic Co. 
a. R. R., 626; Howland v. Stitcer,  

6S0 ; Jenliiizr c Ficlds,  776 : review 
of ortlcrs oil motions t o  strihc, I k c  
I.( Tl'iil of TVood, 134: I~lsulwtioil 
Co I .  D n ~ i d s o ~ ~  Cou~ l f l~ ,  336; corn- 
pc$encj of in cxvidence, l l ' k~ t son  v. 
F I  a11c'c s ,  723 ; :I r e  necessary p a r t  of 
lecord ploper, V a c o ~  1.. Murrali, 
11C right to  set off reciprocal dc- 
maiids. 111  re  3lnr71lfacf14rillg Co.. 
2h6 ; stntemen ts in pleading- o r  
paper> filed in judicial proceedings 
, l ie  :~hsoliitelg pririleged, Scott  T. 
S*( titer. Co., 73. 

I'oliw l'on cr-St ~ t e  may govern right 
to  pr.lc.rice law in cxercisc of police 
power, l inhcr  1 .  Vorso', 261. 

Policeninn - Right  to  make ar res t ,  
S a. 31oblc2/, 476. 

Post Conr iction IIearing Act - S. v. 
H a c k ~ f e t ~ .  230. 

17rr,ctical N i ~ r c c  So recovery may be  
h:td fo r  services under Compensa- 
lion Act unless xuthorized prior t o  
rendition. IIntcllctt a. Hitcl~cock 
Corp.. 391. 

P r w a t o r y  Words - 111 re  Es t a t e  of 
B~ t l l s ,  520. 

P I  cjndicial Error-See Harmless and  
Prejudicial En or. 

P re l in~ ina ry  IIearing-Is not essential 
tb indictment. S. v. Hackney, 230; 
teitiniony a t  preliminarg henring 
contradictuly to testimoiiy a t  t r ia l  
i s  competent solely to impeach wit- 
nrcs and  1s i ~ o t  substanti \  e evi- 
dence, S. 1' .  Cope, 244. 

I ' i tmature  Aippe,~ls-Edl~cr~'ds 2;. Rn- 
lciyh, 137: S. u. Baker. 1-10: 31i17s 
v. RICILUI (Isor1 187 ; Howland v. 
Stitccr,  GSD. 

Presninptioni - Pres~r inpt i re  poyses- 
sion t o  ~ l i t e r ~ i o ~ t  bo~in(ldries of 
deed. Li/ltlaa!/ c. Cnrszc;cll, 45:  of 
quilt ari.iiig from recent poc~ess ion 
of ~ t o l e n  prolwrty. A. c. Jfa t l~eai i ,  
483 : rlrgliqcnct not preslunicd f rom 
fac t  of iiij1iry, Hophins v. Comer, 
143: t h a t  pcr%n may h a r e  issne so 
long ns lie l i ~ e s ,  S l e l ' l~~ r son  7). 
Bar~li ,  1 ; in aI1wrice of evidence of 
a will p r e~u inp t ion  is  t h a t  deceased 
pwson died i~ l t e i t a t e ,  Sk~pper-  ?'. 

You., 102; tha t  testator intended to 
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bequeath property o~vned  by him, 
Hubbard  v. TViggiibs, 197; t h a t  ser r -  
ices rendered by child to parent  a r e  
gratuitous,  Twiford v. TVatei-field, 
382; t h a t  findings a r e  supported by 
evidence, Donnell v. Cox, 260; t h a t  
driver i s  employee of owner raises 
110 presumption t h a t  owner permit- 
ted incompetent to drive with 
knowledge, Roberts v. Hill, 373; 
prima facie case creates no pre- 
bumption and  does not a l te r  burden 
of proof, I i is~ivance Co. 2;. Votoi.s, 
Iizc., 183. 

Pr ima Facie Case-prima facie cre- 
a t e s  no presnmption and does not  
a l te r  burden of proof, Insurunce 
Co. v. Motors, Inc., 183; merely 
takes issue to jury,  Jyackosky v. 
Wensil, 217; ins t ruct io~l  t h a t  plain- 
tiff had  burden of proving prima 
facie case which would justify 
affirmative answer  held erroneous, 
Ozcens v. Kelly, 770. 

IJrimary Liability - For  negligence, 
Crozcell v. Air  Lines, 20. 

Principal and Agent - Liability fo r  
driver's negligence under doctrine of 
respondeat superior, see dutomo-  
biles;  death  of principal terminates 
agency, Julicciz c. Lazcton, 436; ra t i -  
fication of agency. Dobias v. SVltite, 
680: r ight of real es ta te  broker to  
recover on quantzm nzeruit, Thontp- 
80% v. Foster,  315. 

Principal nnd Snrety-1,iahilities on 
bail boncl, see Arrest  and Ba i l ;  
bonds for  pr iva te  constructioi~.  
Edgewood Knoll  Apfs. c.  Braszce77. 
760. 

Privilege-Statements in pleadings o r  
papers filed in judicial proceedings 
a r e  absolutely privileged, Scott  v. 
Veneer Co., 73. 

Privileged Communications - Compe- 
tency of evidence of conf ident i~l  
communications between attorney 
and client, Dobias 2;. White,  680. 

Probata - JEessick v. Turnage,  625; 
Dobias c .  White, 680; Barne.9 v. 
Caulbotl~ ne, 721. 

Probate Judgment-Judgment of pro- 
bate court  of another  s t a t e  not snh- 

ject to collateral a t tack  in this 
state,  Groonze v. Leatherwood, 573. 

Process - Dismissal fo r  defective 
process, I n  r e  Will of S1700d, 134;  
amendment of process, McLcan 2,. 

Vatl~ei iu ,  783. 
Processioning Proceedings - See 

Boundaries. 
Prohibition-See Intoxicating Liquor. 
Promissory Blisrepresentation - As 

basis for  f raud,  Lanzn~  v. Crunzpler, 
35;  Pierce v. Itzsurnnce Co.. 667. 

Prophylactic Rubbers-Possession of 
has  110 probat i re  force ~s to guilt 
of rape o r  incest, S. c. Stoilc, 606. 

Prostitutio11-S. v. .1EcLeu11. 171. 
Proximate Cause-Hopkills c.  Contcr, 

143 ;  Boone v. R .  R., 15'2: Aldridge 
u. Hasty ,  353. 

Public Officers-Complaint held to nl- 
lege abuse of discretion. I~ i c r fo i~  r .  
Reidsville, 377. 

Public Schools-See Schools. 
Plmctnation--To he corisideretl in ;IS- 

certainment uf intention, Stcplrcizs 
Co. v. Lisk, 289. 

Punitive Damages-Heath c. Kirk-  
inau., 303. 

Qicaai-roift?.actn-Rigllt of real  estate 
I-mker to recorer oil qtmnt1i11~ 11te- 
i'lrit. Thonzpson v. Foster,  315 ; 
right to recover against  es t :~ tc  for  
personal services rendered decedent, 
(I'zciford v. Waterfield, 382 ; espress 
contract  precludes implied contract, 
Crozcell v. Ai,r Lines, 20. 

Quota Marketing Card-For ,s;~lc of 
tobacco, I lu l l  v. Odonl. 66. 

Qi!otient Verdict-Colli~is v. Ifi!/hzc:alj 
Corn., 8'77. 

Racing - S t a t u t e u n c o n s t i t n t i o ~ ~ d ,  
Sunznzrell v. Raciiig .4sso.. Gl4. 

I{acetrack-Injury to participant in 
sloclicar race, Jlidliiff c. -4uto Ilnc- 
i ~ l g ,  I ~ I c . ,  470. 

Railroads-Liability of Ri l i l l .~~ad for 
injuries to employees undcr Fed- 
era l  Employer's I h b i l i t j -  *\(+. see 
Master rind Se rvan t ;  iiijr11,ier to 
persons on or near  track.  noone v. 
R. R., 152: joint spur  t rack ,  R. R. 
?>. R. K., 495. 
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I i a p e S .  v. Sto?!e. GO6 
Real Estate Brokers-See Brokers 
Reveivers-Claims of third gerwn.. 

111 re 3Xfg. Go., 586. 
Receiving Stolen Goods-S. v. COT- 

fins, 125; S. c. .3fycrs, 462. 
Rerent Possessiol~s-Presumption of 

guilt arising from recent possession 
of stolen property, S. v. Jfathca!j. 
433. 

Ret iprocal Enforcement of Support 
A'lct-Jfci7~a~~ c. Read, 641. 

Rc(klew Driving-Physical facts a t  
scene l~e ld  insufficient to support 
1 csrtlict of guilty of reckless driving. 
AS. 2. Sinmons, 7SO; S, v. Roberso~r, 
743. 

Recitals-In deeda held not competelit 
in fnror of parties or those in 
privity, Skipper v. Yozc, 102. 

Rel-ord-Pleadings a re  necessary part 
c~f record proper, Uacon v. .lXurf-ay, 
116; estoppel by, Board of Eduea- 
t c o ~  v. Con~rs. of Onslozc, 118. 

Re~.orders' Courts - Defendant may 
imt be tried in the Superior Court 
011 an original warrant unless firht 
tried and convicted in an inferior 
court, S, v. Hall, 109; whether es- 
t~bl izhed in contravention of Con- 
stitution. quere? S. v. Baker, 140. 

Reforn~ation of Trusts-AfcPherson v. 
Ilu91lL-, 1. 

Registratioil-Clark a. Butts, 709. 
Reheariug-Petitions to rehear denied. 

Power Co. 1). I?Is. Go, 106 ; Edgewood 
R9~oll Apts. v. Brasfcell, 760. 

Rt:ease-Rescission of release of au- 
tomobile collision policy, Pierce T .  

Ins. Co., 567. 
Remand - For necessary findings to 

support judgment, Wall v. Hurdee, 
466 ; remanded for conflicting find- 
ings, Dobias v. TVhite, 680; cause 
remanded for new trial because 
record failed to diwlose whether 
rerdict was set aside a s  matter of 
law or  as  matter of discretion, 
Roberts v. IIill, 373; where facts 
have been found under misappre- 
hension, cause will be remanded, 
Griffith v. Griffith, 271. 

1tn~t~- land lord ' s  crop lien for rent<, 
see Agriculturt~. 

Repre.e~~tation -- Virtual  represent‘^- 
tion of pcr.ons in posse. JlcPkersou 
r B07fk, 1. 

Itec,~lc'.t for Inst 'uctions-dldridge v. 
Ilast!i, 3;:: : I:w nes v. Cuulbou~ ne. 
721. 

E c ~  G e s t ~ ~ e - l I ~ h ~ t s ~ ~ ~  Z. Fraflces. 733. 
1:ch Intcr ,\lies Acta-Recitals in deed 

licltl not compt~tent in favor of par- 
ties or  t h o v  in pr i r i t r ,  Skipper v. 
1 01/.  102 

It?\ 11)\;1 1,oqui ur-HopLzrrs v. Co- 
wcr , 143  

Ites Jndicntn - - Judgm~nt  of nolisuit a s  
ctm.tilnting r<.s ndjudrcata, Sew- 
7i1rk C. 1'01 to-. 296 ; Par~ne le  V. 
Eaton, 339. 

Reccisqion-Of ielease of automobile 
collision policj , P r o  cc c. Ins. Co , 
567. 

"Rcsidencen-T\-it11iii the meaning of 
rule for nppk-ant for bar license, 
Ralicr 11. Vn .scr, 261: right to 
a n  arc1 cuitodj of child in divorce 
action to 11011- .esident father, Cfrif- 
11th v. (lrlff~tlr,  271. 

Resiclent .Tntlgc Jurisdiction to hear 
petition for custody of minor child. 
T17crll v. Hur~lcc,  465. 

Residential Restrictions - Julia?? v. 
Lawton, 436; lliglc c. Sttt bbins, 373. 

Residing Arrest-S. T .  Moble~ ,  476. 
Respondent Superior - Liability of 

on ner for n~lgligence of driver, 
J ~ ~ e h o ~ l i ! /  V .  lVc~isil, 217; Ellis v. 
Scrcice Co.. rut., 453; Harris  21. 

Constructiurt ('o., 536; issue of res- 
pondeat supe'ior does not arise 
when recovery is based solely on 
owner's neg l ig~ i~ce  in permitting in- 
competent to clrire, Robo'ts v. Hill, 
373. 

Restrictive COI-eriaiits-Iuglc 1;. Stub- 
brus, 38i2; Jzilra~t c. Lazcton, 436. 

Restrooms-Linklility for injury to 
patient falliug while stepping from 
upper l e ~ e l  of restroom, Reece v. 
Pccd?no~t .  I I I ~ . ,  391. 

Rezubdirision-l)o not justify dis- 
rrgard of minimum setback lines ns 
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prescribed in restrictive covenant, 
I i ~ g l e  v. Stubbi~zs, 382. 

Right of Confrontation-S. v. Hacli- 
T I ~ / I .  230. 

Robbery-Evidence of guilt of, held 
incompetent in prosecution for pros- 
titution, S. v. JfcClain, 171. 

Rotating Grand Jury-S. a. Gales, 319. 
Rubbers-Possession of has no proba- 

t i ~ e  force as  to guilt of rape or 
incest, S. v. Sto~ze, 606. 

Rule Against Perpetuities - JIeP71o.- 
son v. Bank, 1 .  

Rule in Shelley's Case-Heirs held 
used in sense of children, Taylor c. 
Honeucutt, 105. 

Schools - Controrersy in respect to 
budget, Board of Educatioia c. 
Comrs. of Onslow, 118. 

Searches and Seizures-JJ7hen owner 
2Qsents to search, warrant is not 
necessary, 8. v. itloore, 749. 

Secondary Liability-For negligence, 
Crowell v. Air Lines, 20. 

Sentence - Determination of whether 
sentences are  concurrent or con- 
secutive, S. v. Eentlev, 112 ;  sus- 
pended sentence, S. v. Hilliter, 602 ; 
S. v. McBride, 619. 

S e r v i c c S e e  Process. 
Service of Case on Appeal - S. v. 

,If oore, 792. 
Sfrvient Highway-Badders v. Lassi- 

ter, 413. 
Setoffs-Right to setoff reciprocal de- 

mands, 1 9 1  re Hanufactwring Co., 
586. 

Sharecropper-Is tenant and not ser- 
vant, Moss v. Hicks, 7%. 

Shelley's Case-Heirs held used jn 
sense of children, Taulor v. H o n e p  
cutt, 105. 

Sheriffs-Liability for torts in per- 
formance of duties, Hayes v. Bill- 
ings, 78. 

Sidenralks - Liability of lessor and 
lessee for falling of sign, Hobbs v. 
Goodinan, 192. 

Signing of Judgment-Exceptions to, 
Tl'illi~igl~anb v. Rock $ Sand Go., 
281;  Selsotz v. Simpkins, 406;  
Beaaer v. Paint Go., 328;  Moore 2;. 

Cross~cell, 4i3 .  

Slgns-Liability of lessor and lessee 
for falling of signs, Hobbs v. Good- 
U I ~ I I ,  1 9 2 ;  failure to post adequate 
varniug signs along highway, Hnr- 
?.is a.  Coitstruct~o?~ Go., 336. 

Silence - As implied admission of 
guilt, S. v. Temple, 738. 

Silicosis - Liability of compensation 
insurnnce carriers for disability, 
Tl~il[r~igl~atr~ v, Rocl; X Sand Co., 
281. 

Skidding-Of automobile does not im- 
ply negligence, 8. v. Roberson, 746. 

Sclicitors-Cross-esalnination by so- 
licitor held improper, S. c. Phillips, 
516;  argument of solicitor held im- 
proper, S. v. Smi th ,  631 ;  service of 
case on appeal on, S. v. Moore, 792. 

S1)ecific Performance-Of contract to 
convey, st or^ v. TValcott, 622 ;  of 
contract to devise, Clark v. Butts, 
709. 

Speed-Physical facts a t  scene of ac- 
cident as eridence of speed, Sheldon 
v. Childers, 449: Aldridge v. Hast!/, 
353 ; G a ~ ~ t t  v. Hobsolz, 426;  opinion 
evidence as  to speed of car, S. v. 
Roberson, 745. 

Stare Decisis-S. G. .%fobleu, 476;  fact 
that  state court overrules previous 
decisions is not denial of due 
process, Szi~?znzreZl v. Racing Asso., 
614. 

State Board of Education - Convey- 
ances of marsh or swamp lands by 
State Board of Education, Parmele 
v. Eaton, 539. 

State-State may govern right to 
practice law in exercise of police 
power, L'alter v. Vai-ser, 261 ; judg- 
ment of probate court of another 
state not subject to collateral attack 
in this State, Groonze 1;. Leather- 
wood, 373 ; conveyance of State 
lands, I'arnzele v. Eaton, 639. 

S t ~ t u t e  of ].'rands-See Frauds, Stat- 
ute of. 

Statute of Limitations-See Limita- 
tion of Actions. 

Statutes-Repeal by failure to bring 
forward in Code, Baker v. Vnrser, 
260;  S. 2). Gales, 319;  statutes con- 
strued, see table a t  end of index 
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Stipulatioiis-Su1,miesion of cause on 
agreed statement of facts, see Con- 
troversy Without Action. 

Stock Car Race-Injury to  participant 
in stocli-car race, Vidkiff v. Auto 
I<acin{j, Iftc., 470. 

Stock-Life beneficiary held entitled 
tl, dividends payable on date  t rans-  
piring prior to  he r  death,  I n  rc Es-  
t a t e  of Bulis, 529. 

Styeeta-Covenant by grantee to pay 
proportionate pa r t  of street  im- 
provements. Stephens Co. v. Lisk,  
289. 

Subornation of Perjury-S. v. Sailor,  
113. 

Sul)rogatioil - Votsinyer v. Whiff,  
441. 

Substantive Evidence-Testimony a t  
preliminary hearing contradictory 
to  testimony a t  t r ia l  i s  competent 
solely to  impeach witness a n d  is  not 
substantive evidence, S. 1;. Cope, 
2 14. 

S~ic?den Emergency-Bamcs v. Cn ul- 
bourne, 721. 

Summons-See Process. 
Superior Courts - See Courts ; de- 

f m d a n t  may not  be tr ied in oil a n  
original war ran t  unless first tried 
and  convicted in inferior court ,  S. c. 
Bal l ,  109 ; jurisdiction on review 
action of administrative board, 
Bn7;cr 1;. Varser, 261 ; jurisdiction 
of superior cour t  011 appeal from 
Indust r ia l  Commission, see Master 
a n d  Servant.  

Supervisory Jnrisdictioa-Of Supreme 
Court, J I cP l~e r son  v. Bank,  1 ;  Ed- 
u a r d s  v. Raleigh, 137; S. v. Smith,  
631 ; I n  r e  StokZey, 658; Howlawl  c. 
Stitxer, 689. 

Supreme Court-Will protect  r ights 
of infants  ex  rnero motu, XcPher-  
sort, u. Bank,  1 ;  supervisory juris- 
diction of, Edwards  v. Releiglb, 
137; S. v. Smith,  631; I n  r e  Stok- 
ley, 668 ; Howlami v. Stitxer, 680; 
where  court  i s  evenly divided in  
opinion, petition to  rehear will be 
denied, Power  Go. v. Ilzsuraitcc Co., 
106. 

Surety on Bail  Bonds-See Arrest  and  
Bail. 

Suie ty  Bonds-Contractor's bonds f o r  
private con.1 rnction. Edye~cood 
IirtolZ d p a i f r n r ~ ~ t s  v. Braswell. 760. 

Suspended Jndginent-S. v. Xtll~iei; 
602 ; S. v. VcE ride, 619. 

Swan~plands-Conveyances of niarsh 
01. swamp land. by Sta te  Board  of 
Education,  P a ~ m e l c  v. Eatoir, 539. 

Theatrcc-Cerebial hemorrhage a s  re- 
w l t  of excitement f rom fire a s  com- 
pcwsnhle wider Workn~en 's  Compen- 
sation Act, Lezcter 1;. Enterprisas,  
I w ,  390; ac t  on f o r  damages t o  
patron f rom f alling plaster, Xes- 
sick v. Tu~-?rnge, 625. 

Theory of Trial  - Cro~oell  v. Air  
Lines, 20 ; Baker  2.. Vccrser. 261 : 
Peoq v. Gru?], 548; Br i t t  Go. v. 
DI  ugs, Ixc., 755. 

Tllrongh Streets -Budders 2;. Lassi- 
ter, 413. 

Timber-Fraud 111 inducing plaintiff 
to convey timber rights, Robe~xotz 
v. 1Vrlliarns. 696. 

Tobacco-Landloi~l'b crop lien, see 
Aqriculture. 

Torls-Particular torts ,  see negli- 
gence, automohileh and  particular 
tilles of tor ts  : malicious motive 
does not make 1.lwfnl ac t  tortiouc, 
Clrildress v. A l eks ,  667 ; contribu- 
tion, Ilobbs ?-. Gootln~a?t, 192; meas- 
u re  of dnmagvs fo r  negligent in- 
jury,  see Damages ; inimluiitg of 
counties i n  performance of goverli- 
mental  funct io~i .  IInl]cs 1;. Billings, 
7s. 

Traffic Lights - ll t ox l f r  1.. Motor 
Ltncs, 490. 

Trespasq-By hunting dogs, ,548. 
Trespass t o  T ~ J -  Tit le - L i i ~ t l s a ~  v. 

Carswcll. 4;; Xefcliirk v. Porter ,  
296. 

Trespassers - D n t j  to exercise due 
care  fo r  own wfety ,  B o o ~ c  v. I?. R., 
132. 

Trial-Of cr in i in ,~l  cases, w e  Crimi- 
na l  L a w :  n o n w i t  fo r  failure of 
plaintiff to  a p p t w ,  Se l so r~  I . .  S o r ~ p -  
kins, 406; conduct and acts of conrt ,  
S. v. Cutlipe, 60 ; S. v. Smitlt, 99 ; 
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6. 1;. XcRae ,  334; necessity f o r  mo- 
tion to  s t r ike  unresponsive answer,  
R. c. Gales, 319; province of court  
and jury, S. v. Canipe, 60; Juachou- 
Lz/ c. TVensil, 217; nonsuit, Pierce 
v. Ius.  Co., 567; Hopl i i i t~  e. Comer, 
143 ; Aldvidge v. Hustu ,  333; Ales- 
sick v. Ttirnage, 625; voluntary non- 
suit, Budders v. Lnssiter,  413 ; in- 
structions, Barnes v. Caulbourne, 
721 ; B r a m o n  v. Ellis ,  81; Harris 1;. 

Constructio?z Co., 556 ; Ozcens c. 
Kelly,  770; Xil ler  v. R .  R., 617; 
issues, Roberts v. Hill ,  373 ; Crozcell 
v. Air  Lines,  20;  impeaching r e r -  
dict, Collins v. Highwag Corn., 627; 
B a m e s  5. Caulbourne, 721 ; motions 
to se t  aside verdict a s  contrary to  
evidence, Roberts v. Hill, 373; mo- 
tion to se t  aside verdict fo r  er ror  
of law, Roberts c. Hill ,  373 ; t r ia l  
by court  by agreement, T u m a g e  
Co. o. Jforton,  94; Gaspersoiz 2). 

Rice,  660. 
Trus t s  - Where  receiver sells goods 

returned by purchaser fo r  defects, 
and account f o r  goods has  been ns- 
signed, purchase money in receirer's 
hands  is  held in t ru s t  fo r  assignee; 
Iu  re  ~Vanu fac tu r ing  Co., 586; limi- 
tat ion of actions t o  enforce, see 
Limitation o f  Actions ; written 
trusts,  3lcPherson, c. Bank ,  1 ;  I n  
re  Estate o f  Bulis ,  529; resulting 
a n d  constructive trusts,  L a m n  I;. 
Crumpler,  33 ; distribution of in- 
come, I n  re Es ta te  of Bulis,  529; 
adrancements,  I n  re  Es ta te  o f  Bn -  
lis, 5 2 9 ;  modification of trusts,  Xc- 
Phevso?z o. Ba)zk,  1. 

Turlington Act - See Intoxicating 
Liquor. 

Unemployment Compensation - Em- 
p l o ~ m e n t  S e c u r i t ~ ,  Conz. v. Sky la~zd  
Craf t s ,  Inc., 727. 

Uniform Reciprocal Enforcement of 
Support Act-Jfcilka?? v. Read,  641. 

Unlawful Arrest-8. c. Xobley ,  476. 
U~~respons ive  Ansn-er - Necessity f o r  

motion to Strike, S. v. Gales, 319. 
Utilities Commission-Utilities Corn 
c. U o t o r  L h e s .  166. 

Vagrant-Evidence held insufficient 
to  show t h a t  defenclant was  va- 
grant ,  S. v. ,lfillner, 602; S. v. Jtc- 
Bride,  619. 

Variance - Between allegation and  
proof, Collas v. Regan, 472; Xes -  
srcl; c. Turnnge,  625; Dobias v. 
W h i t e ,  680 ; Barnes c. Caulbouriie, 
721. 

Vendor and Purchaser  - Options, 
Bundlin o. Weacer ,  703 ; specific 
performance, Sftor?/ 2;. TValcott, 6'22. 

Verdict-JIotioas t o  set  aside verdict, 
h'oberts I;. Hill ,  373 ; Barnes I;. 

Caulbourne, 721 ; quotient verdict, 
Collins a. Hig7tzc;ny Conz., 627 ; 
where defendant is  convicted of n 
graver and  lesser degree of same 
crime, conviction of lesser offense 
will be treated a s  surplusage, S. o. 
Stone,  606. 

Vil tua l  Representation-Of persons in 
posse, XcPherson v. Bank ,  1. 

Waiver-Of crop liens, Hall  v. Odonz, 
66;  of release of insurance policy, 
Pierce u. Ins.  CO., 567; waiver i s  
based on implied agreement, Tirr- 
)iur/e L.. Morton, 94. 

Wnrchousemen - Liability fo r  agri- 
cultural  lien, w e  Agriculture ; may 
not  deuy liability on ground tha t  he  
is  agent for  neither buyer nor seller, 
Turnage v. Morton, 94. 

Warrant-See Indictment and  War -  
r an t  ; necessity of war ran t  to make 
ar res t ,  S. v. Mobleu, 476; when 
owner assents to  search, war ran t  is  
not necessary. S. v. 3foore, 740. 

Waters  and  Wate r  Courses - Sav i -  
gable waters,  Parnzele v. Eaton,  539. 

Whisky-See Intoxicating Liquor. 
"Wild Bill"-Reference to  defendant 

by nicliname held properly stricken 
f rom pleadings, Heath  v. ICirli~iztrn, 
303. 

TS'illfully-S. v. Fraulon, 365. 
Wills -In absence of evidence of a 

will, presumption i s  t h a t  deceased 
person died intestate,  Sl~ipper  2;. 
Y o w ,  102: contracts t o  devise, 
Clark 2;. Clark,  709; probate in 
common form, I n  ve W i l l  o f  TT700d, 
134; careat ,  I n  re TT'ill o f  TVood, 
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134; general rules of construction, 
Hubbavd v .  Wiggins, 198; rule in 
Shelley's Case, Taylor v. Honey- 
cutt, 10.5; trusts, In  r e  Estate of 
Bltlis, 529 ; rule against perpetui- 
ties, XcPhevso~~ v. Bank, 1 ;  desig- 
nation of amount or share, Hub- 
bard v. TViggiws, 198; specific de- 
vises and bequests, Hubbavd VL 

Wiggins, 198; actions to construe 
wills, McPherson v. B m k ,  1 ;  elec- 
tion by beneficiary, Sandlin v. 
Weavcr, 703. 

Witnesses - Irrelevant statement of 
witness held to have been rendered 
harmless by court, S. v. Hamcr, 8.3; 
necessity for motion to strike unre- 
sponsive nns\ver. S. v. Gales, 319; 
right of defendant to confront wit- 
nesses, S. v. H a c k n e ~ ,  230; rule 
that  party is bound by testimony 
of own witness, Bldridge v. Hasty, 
323; S. v. l'olbert, 445; S. 2;. Sim- 
??tom, 780 ; cross-examination by so- 
licitor held improper, S. u. Phillips, 
516; expression of opinion by court 
on evidence in manner of interro- 

gating witness, S. u. McRae, 334; 
opinion evidence as  to speed of car, 
8. v. Robersc'n, 745; expert testi- 
mony, Hoplcivs v. Comer, 143; wit- 
ilcsces may testify from appear- 
m c e  that  tr~icli  involved in acci- 
dent Tvas same as  that later ideati- 
tied as  belonging to defendant, 
Jyaehoslzy v. Wensil, 217; compe- 
tency of evijence of confidential 
c30mmunicatio?s between attorney 
and client, Dobias v. White, 680; 
instruction failing to give defendant 
benefit of character evidence a s  
substantive proof held error. S. v. 
TVorthun~, 132. 

Subornation of Perjury-S. v. Sailor, 
113. 

Worlimen's Compensation Act - See 
Jlaster and Servant. 

Wrongful Death-Action for wrong- 
ful death of employee injured in 
duties in interstate commerce 
governed by Federal Employer's 
Liability Act, Graham v. R. R., 
338. 
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ABDUCTION. 

§ 5. Abduction of Married Wonlan. 
I n  order to establish the defendant's guilt of eloping with a married woman 

in riolation of G.S. 14-43, the State must establish that a t  the time of the com- 
mission of the offense the wife was innocent and virtuous. S. u. Temple,  738. 

Evidence that a married woman had retained her innocence and virtue 
through some 20 years of married life and through more than 15 months of 
professions of love for her by defendant, and that she did not yield to defendant 
until some six days prior to the actual elopement, and after he had asked her to 
marry him, is sufficient upon the question of her innocence and virtue, since the 
requirement of the statute is fulfilled if her innocence and virtue existed a t  the 
beginning of the acts of the defendant which in sequence led to the elopement. 
Ibid.  

I n  a prosecution under G.S. 14-43, an instruction that the married woman 
must have been innocent and virtuous a t  the time of the elopement "or a t  some- 
time prior to the elopement," must be held for prejudicial error. Ibid.  

ACCORD -4ND SA'L'ISFACTIOS. 

§ 3. Enforcing Performance of Agreement. 
Whether agreement was executed or executory depended on whether person 

to mhon~ deed was delivered was agent or mere intermediary, and therefore 
cause is remanded for clarification of findings so that plea of statute of frauds 
may be determined. Dobias v. TPltite, 680. 

AURIINISTRATIVE LAW. 

S 4. Exclusiveness of Procedure. 
Where a statute provides a valid remedy, such r e m e d ~  is exclusive. Latcson 

v. Bennett ,  52. 

§ 6. R,eview of Orders o r  neterminations of Administrative Boards. 
Upon certiorari to review the action of an administratire board, the hearing 

in the Superior Court is solely upon the record of such board as certified, with- 
out the introduction of evidence in the Superior Court. Baker  v. Vavser,  260. 

In  reviewing a n  order of an administrative board, the findings of fact made 
by the board are  conclusive when supported by the evidence before it ,  and are  
not reviewable by the courts. Ibid. 

An order of an administrative board supported bs  its findings of fact will not 
be interfered with by the courts except upon a showing of capricious, unreason- 
able or arbitrary action, or disregnrd of lam. Ibid.  

The conclusiveness of findings of fact by a n  administrative agency or board 
is not affected by the fact a minority of its members disagree. Ibid. 

ADVERSE POSSESSION. 

1. Nature and Requisites in  General. 
Adverse possession means actual possession, with a n  intent to hold solely 

for the possessor to the exclusion of others and is denoted by the exercise of 
acts of dominion over the land in muking the ordinary use and taking the ordi- 



nary profits of wliich it  is susceptible, sucah acts to be so repeated as  to show 
that they a re  done in the character of owner, and not inerely as  a n  occasional 
trespasser. Li)l(lsa!j v. Cnrszcell, 45. 

5 3. Actual, Hostile and  Evclusire Possession in General. 
Adverse possession under Bnown and visible lines and boundaries must be 

not only continuous, but also adverse or hostile. Lind!:au z'. Cars?cell, 45. 

3 8. Lappage. 
Where there is a lappage in tlie deeds of the respective parties, and neither 

is in actnal possession of the lappage, the party havin; the better paper title 
has presnmptire possession of the lappnge Li~ ldsay  v. Carszccll, 45. 

3 19 .  Sufficiency of Evidence, Nonsuit and Directed Verdict. 
This action inrolved title to lappage in the respect i~e deeds of the parties. 

Evidence to the eft'ect that defendants' predecessors in title cut timber from 
time to time from their land, withont evidence that the timber was cut from 
the lappage in dispute, and that  their predecessors in title sold timber from 
their land, includinq the lappage, on two beparate occasions, without evidence 
that  any of defendants' predecessors in title lived on that part of the land 
within the lappage, and without sufticient evidence showing that  the oirginal 
deed in their chain of title antedated that  of the adrerase party, is  held insuffi- 
cient to ripen title in defendants to the lappage by adverse possession under 
color. Lindsau v. Carstcell, 45. 

I n  this action involrii~q the true divicling line between the respective tracts 
of the parties, plaintiffs' evidence of adrerse possession of the disputed area 
i s  held sufficient to be submitted to the jury under claim of title by seven years 
adverse possession under color. G.S. 1-38. Nezokii-lc v Porter, 296. 

9 la.  Landlord's Lien for  Rent  and Advancements. 
The landlord's lien for reut attaches to the entire crop until the rent is paid 

regardless of whether the relationship is that of landlord and tenant or that 
of owner and cropper. Hall v. Odonz. 66. 

The landlord's lien for rent in agricultural tenancies exists solely by virtue 
of statute in this State, and the statute itself gives notice thereof so that  no 
registration or written instrument is required or contemplated. I b i d .  

5 5d. Rights and Remedies of Lienholder Against Third Persons. 
Where the rent is payable in a fixed amount of money, the tenant owns tlie 

crop subject to the landlord's lien for rent and has t h ?  right to sell, but the 
purchaser takes subject to the landlord's lien, and when the crop is sold on the 
floor of :I tobacco warehouse, the wareho~~seinnn, as selling agent, deals with 
the crop wit11 statutory notice of the lien and may be keld accountable by the 
1:lndlord 011 tlie basis of money had ant1 receil-ed up to the balance due a s  rent. 
Ilall  v. Odom, GG. 

A landlord may waive his lien for rents by agreement, express or implied, or 
may be estopped from asserting his lien by acts and conduct constituting the 
tenant his agent to sell the crop for their joint benefit and account to the land- 
lord for his share out of the proceedq of sale. Ib id .  

I n  accordance with the custom in a county, quota ma~ket ing  card mas issued 
in the name of the teuant alone as  the "operator" ( 7  Cxle of Federal Regula- 
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tions, secs. 726-230, et seq.) .  There was no evidence that  the landlord procured 
the card to be so issued or participated in any way in its issuance. Held: I n  
the landlord's action against the warehousemen to recover the amount of his 
lien for reuts on tobacco sold by the tenant and collected for by the tenant with- 
out accounting to the landlord, defendant's evidence makes out a prima facie 
case on the question of wairer or estoppel snfficient to require the submission 
of the issue to the jury, but nonsuit of plaintiff on the defense is error. Ibid. 

9 warehouseman selling the crop of a tenant covered by a registered lien for 
adrancements may be held liable bx the lienholder for the amount paid to the 
tenant for the crop which the tennnt fnils to apply to the lien. Turnage Co. v. 
Morton, 94. 

In  an action by the owner of x crop lien for advancements against the mare- 
houseman selling the crop, findings that the crop mas in the possession of the 
landlord, that the lienholder made no objection to the sale of the crop by the 
landlord and the tenant but expected to be paid out of the proceeds of sale, 
and that the lienholder linew that the landlord and tenant had sold a quantity 
of tobacco a t  defendant's \rarehouse on a previous date during the same season, 
are held insufficient in lam to constitute a waiver or estoppel of the lienholder. 
Ibid. 

In  order for the owner of a registered crop lien for advancements to be 
estopped from asserting his rights as  against the warehouseman selling the 
crop. it  is necessary that the lienholder constitute the tenant, by express or 
implied agreement, his agent to sell the crop for their joint benefit and account 
to the lienholder for the amount due him out of the proceeds of sale. Ibid. 

@ 2. Liability for  Damage Inflicted by Domestic Animals Running at Large. 
Evidence tending to show that plaintiff was driving his car on a bright moon- 

light night on a straight highway, that a mule grazing beside the road started 
walking across the highway when plaintiff was one hundred yards distant, 
that plaintiff, without slackening speed, drove on and collided with the mule 
when only her hindquarters and rear feet were on the hard surface, and that 
plaintifi was not meeting any oncoming traffic and had plenty of room to turn 
left and avoid the collision, is 71eZd to disclose contributory negligence on the 
part  of plaintiff as a matter of law barring recorery for personal injury and 
property damage caused by collision of the automobile with the mule. Johrzson 
v. Heatk ,  255. 

The owner of a reputable dog is not answerable in damages for its entry 
upon the lands of another upon its own rolition under circumstances amounting 
to an unprovoked trespass, but a dog owner may be held liable if i t  is shown 
that  the dog was not reputable but possessed a propensity to commit the depre- 
dation complained of, and that  the owner knew, or mas chargeable with knowl- 
edge, of such propensity. Pegg v. Grajj, 548. 

The owner or keeper of a dog for the purpose of sport, who, in the absence 
of permission to hunt preriously obtained, intentionally sends his dog on the 
land of another or releases the dog with knowledge, actual or constructive, that 
i t  will likely go on the lands of another in pursuit of game. is liable for trespass, 
even though he himself does not go upon the lands. Ibid. 

Evidence tending to show that the owner of dogs, without permission to hunt 
previously obtained, on numerous occasions intentionally and for the purpose 
of sport sent his pack of dogs, or released them, knowing that  the dogs were 
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likely to go on, oyer and across the lands of plaint~ff in pursuit of foxes, 
whereby plaintiff sustained substantial damage to his fences and other prop- 
~erty, is lleld sufficient to carry the case to the jury on the theory of trespass. 
Ibid. 

APPEAL ,WI) ERROR. 

g 1. S a t u r e  and Grounds of Appellate Jurisdiction of Supreme Court i n  
General. 

The Supreme Court on appeal is limited to consideration of errors of law in 
the court below. J ~ a c h o s l ; ~  v. Wozsil, 217. 

Even though appeal is subject to  dismissal as  premature, Supreme Court may 
llecide question in exercise of supervisory jurisdiction. Edwards v. Raleigh, 
137; Howland z;. S t i t ~ c r ,  689. Supreme Court will pro ect interests of persons 
rn posse ex mcvo motu. MrPhrrson 2'. Bauli, 1.  

Where the constitutionality of a statute is not raised in the lower court, the 
~qnestion cannot be raised for the first time in the S u ~ r e m e  Court on appeal. 
Baker v. Varser, 260; Mallan t). R c a d ,  641. 

The Supreme Court will not decide questions on appcwl which have not been 
adjudicated in the court below. B1ir10n U. Reidsville, 577. 

The Supreme Court will not decide the constitutionality of a statute when 
the appeal may be disposed of upon a question of less moment. Xahan v. Read, 
641. 

Supreme Court will take cognizance of fatal defect of party plaintiff, ea  mero 
motn. Ibid. 

5 2. Judgments  Appealable. 

An order of the Superior Court remanding the cause to the Industrial Com- 
mission is an interlocutory order, and an appeal therefrom to the Supreme 
Court is premature and is subject to dismissal. G.13. 1-277. However, the 
Supreme Court in the exercise of its supervisory jurisdiction may, in proper 
instances, determine the matter in order to obviate a wholly unnecessary and 
circuitous course of procedure. Ed~c'ards v. Ralcigh, 137. 

Where, upon demurrer, a cause of action is dismissed, and a t  a subsequent 
term plaintif€ is allowed to withdraw her appeal from the final judgment and 
file a n  amended complaint, such order affwts a substantial right of the defend- 
ant  and he is entitled to  appeal therefrom. Xills v. Rit:hardson, 187. 

Denial of motion for judgment on pleadings is not appealable. Howland 2;. 

Stit-o., GS9. 

S 5. Moot Questions a n d  Advisory Opinions. 
When pending appeal from the denial of plaintiff's application for a tempo- 

rary restraining order, the act sought to be restrained has been consummated, 
whether clefendnnt should have been restrained pendente lite becomes a n  aca- 
demic question, and the appeal will be dismissed. Anstin .c. Dare Count!], 662. 

A question as  to the rights of the parties if the facts had been otherwise than 
as  alleged presents a moot question which ~yi l l  not be considered on appeal. 
Jenkins v. Fields, 776. 

§ Oc ( 1 ) .  l\'ccessitg f o r  Objections and  Exceptions i n  General. 

Challenges to the admissibility of certain evidence a?d  the sufficiency of the 
evidence to carry the case to the jury mag not be raised initially in the Supreme 
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Court, but must be presented by esceptions and assignments of error duly made 
in the lower court. 8. v. Ayscue, 196. 

§ 6c (2). Exception to Judgment  o r  t o  Signing of Judgment. 
An exceptive assignment of error to the judgment presents the sole question 

whether the facts found a re  sufficient to support the judgment. Turnage Co. 
v. Morton, 94. 

An esception to the judgment presents the sole question of whether the facts 
found are  sufficient to support the judgment, and does not present the suffi- 
ciency of the evidence to support the findings of fact. Beaver v. Paint Co., 328. 

An appeal itself is an exception to the judgment, but where the judgment is 
regular in form and is supported by the verdict, a sole challenge by appeal must 
fail. S. v. Ayscue, 196. 

An esception to the signing and rendition of the judgment of the Superior 
Court affirming the award of the Industrial Commission presents the sole ques- 
tion of whether error in matters of law appear from the face of the record. 
Ti'illingham v. Rock & Sand Go., 281. 

An esception to the judgment and to the conclusions of law set out therein 
presents for review only whether the facts found are  sufficient to support the 
judgment and does not present for  review the findings of fact or the eridence 
upon which they are  based. iVe1son v. Sintplcins, 406. 

A sole exception to the judgment presents only the face of the record proper 
for review, and when no error appears thereon, the appeal must fail. Moove 
v. Crosswell, 473. 

§ 6c (5). Objections and  Exceptions t o  Charge. 
Assignments of error to the charge which do not point out the alleged error 

are  ineffectual. Crowell v. Air Lines, 20;  S, v. Stantliff, 332. 
While exceptions to the charge may be noted after trial, such exceptions 

should be included in appellant's statement of case on appeal as  served on 
appellee. Moore v. Crosswell, 473. 

5 6c (5 ) . Objections and Exceptions t o  Issues. 
Where a defendant tenders no issue as  to primary and secondary liability 

and the cause is not tried upon this theory in the lower court, appellant may 
not object to the failure of the court to submit such issue. Crowell v. Air 
Lines, 20. 

§ 6c (6) .  Requirement That  Matter Be Brought to  Trial Court's Attention 
t o  Support Exception t o  Charge. 

A misstatement of a contention need not be brought to the trial court's atten- 
tion when such misstatement presents an erroneous view of the law or an incor- 
rect applicntion of it. Harl-is v. C o ~ ~ ~ t r u c f i o n  CO., 556. 

S Oc (7). Objections and  Exceptions to  Proceedings i n  Superior Court on 
Appeal f rom Inferior Courts o r  Administrative Boards. 

On appeal from judgment of the Superior Court affirming or reversing an 
award of the Industrial Commission, the Supreme Court will review only such 
exceptive assignments of error as  are  properly made to rulings of the Superior 
Court alone. Lezoter v. B~iterprises, 399. 

Where the appellants from an award of the Industrial Commission request 
the Superior Court to rule upon their exceptions duly entered to the proceedings 
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before the Commission, and except to the action of th13 Superior Court in de- 
clining to make rulings on each of such esceptions, and appeal from the judg- 
ment affirming the award, Ireld, the action of the Superior Court in refusing 
to rule on the exceptions is in effect a n  overruling of each and all of them, and 
the record presents for review each of the alleqed errors of law thus designated. 
Xbitl. 

$ 8. Theory of Trial i n  Lower Court. 
An appeal and appellant's exceptions will be considered in the light of the 

theory of trial in the lower conrt. Cro~ct l l  v. Air Lincs, 20:  Balier 2;. T7arser, 
260; Peg!] c. Grnv, 515: Britt  Co. 2;. Drugs. Inc., 756. 

(j 19. Necessary Par t s  of Record. 
When the pleadings upon which the case was tried a re  not in the record, the 

appeal must be dismissed. M a c o ~  v. I l i t r i~ta~~.  116. 

(j !23. F o r m  and  Sufficiency of Assignments of Error .  
On appeal from order striking two paragraphs and parts of s i ~  other para- 

graphs or allegations in  the answer or further answer, a n  assignment of error 
to the ruling of the court "as to the indiridual section stricken" and to the 
orders of tlie court generally, and to the signing of t h t ~  orders, is a broadside 
assigninent of error presenting no question for decision. Irzstilation Co. v. 
llaz'irlson C O I L I I ~ ~ ,  33G. 

The function of the assignment of errors is to group and bring forward sucli 
of tlie exceptions l2reriously noted as the appellant desires to preserve and 
present to the Court, and may be prepared after serlrice of case on appeal. 
ilioorc v. Cross~(~eZl, 473. 

Assignments of error must be filed in the trial court and certified with the 
case on appeal. An nssignment of error filed initially in the Supreme Court 
will be disregardeit S. 2;. D e ~ c ,  3113. 

An assignment of error must present a single question of law for considera- 
tion of the Court, and while more than one exception ]nay be grouped under 
one assignment of error if all the exceptions relate to a single question of law, 
the grouping of exceptions which l~resent  different qucWions of law under a 
single assignment of error constitutes it a broadside, assignment of error. 
Dobias v. TZ'hite, G S O .  

g 4 .  Necessity of Exceptions t o  Support Assignments of Error. 
As a general rule only assignments of error which are  supported by excep- 

tions duly tnliell will be considered. S v. Taulor, 117 : Moore v. CrosszccZZ, 473. 
ha :l%ignment of error to the findings of fact by the court below mtist be 

suplmrted by an exception to such factq. Do~r~?el l  v. Cor, 259;  Beaver v. P a i t ~ t  
C'o., 325. 

29. Ahandonnlent of Exceptions by Failure to  Discuss i n  t h e  Brief. 

Esceptions not set out and discussed in the brief a re  abandoned. S. v. 
Rta~itliff,  33% ; Dobias v. IVhite, 680 : Rtricldand v. ICorjtega2/, 758. 

$ 88. Presumptions and  Burden of Showing Error .  
The burden is on appellant not only to show error but also that  the alleged 

error is material m ~ d  prejudicial. Dn,iiel v. Gardner, 249;  Johnston v. Heath, 
236. 



s. C.] 

APPEAL AND ERROR-Continued. 

The action of the court in setting aside the verdict as  a matter of law will be 
presumed correct, and where the record fails to show upon ~ v h a t  matter of law 
the court acted, no error is made to appear. Roberts v. Hill, 373. 

The refusal of the court to find the facts tendered in writing by defendants 
is not made to appear erroneous when the record fails to contain the evidence 
before the lower court. A7elson 2). Sinzpkitzs, 406. 

Where the record is silent upon a particuluar point, the action of the trial 
court will be presumed correct. S. v. Dew,  506. 

9 39c. Er ror  Harmless Because Appellant Not Entitled to  Relief on  Any 
Aspect of Case. 

When plaintiff's own evidence discloses contributory negligence barring re- 
covery as  a matter of law, so that it is apparent he is not entitled to prevail in 
any view of the case, a new trial will not be awarded for mere technical error. 
Johnson v. Heath, 255. 

§ 3912. Harmless and  Prejudicial Er ror  i n  Admission or  Exclusion of 
Evidence. 

Where i t  is determined on motion to nonsuit that the plaintiff's evidence, 
taken as true, is insuacient to be slibmitted to the j u r ~ ,  the esclusion of cor- 
roborative evidence cannot be prejudicial. Reese v. Piedmotft, Iuc., 391. 

Where it  is determined that the light burning in lessor's rest room a t  the 
time of the injury was sufficient for plaintiff invitee to hare seen the step-down 
had she looked, the exclusion of evidence bearing on the regularity of inspec- 
tion and maintenance of other lights in the restroom cannot be prejudicial. 
Ibid. 

Since the maintenance of a rest room with two floor levels and a step between 
the levels is not negligence unless the location and conditions are such that a 
reasonably prudent person mould not be likely to expect a step or see it,  here 
the evidence discloses that there was sufficient light in the rest room to hare 
enabled the plaintiff to see the step-down had She looked, the evidence does not 
disclose that  the rest room presented a dangerous condition, and therefore eri- 
dence tending to show that lessor had knowledge of the condition of the rest 
room prior to the injury is properly excluded. Ibid. 

Where the jury does not award plaintiff punitive damages. the esclusion of 
the defendants' evidence tending to show absence of actual malice cannot be 
prejudicial. Cl~ildress 1;. Abeles, 667. 

§ 39f. Harmless and  Prejudicial Error i n  Instructions. 
Exceptions to charge will not be sustained when the charge is free of preju- 

dicial error constrned contextnnlly. S .  2;. Taylor, 117; S. v. B o u r ~ ~ a i s ,  311. 
Upon an issue relating solely to whether a truck involved in an accident 

was owned by defendant employer, the liability of the employer under the doc- 
trine of respondeat .superior being presented under a subsequent issue, an in- 
struction that  the issue presented a question of fact and that  "There is no law 
involved in that question." Held: Not prejudicial when considered in contest. 
J~/achosBy v. Wensil, 217. 

Inadvertence of the court in referring to the truck in question as  a "panel" 
truck when in fact the truck --as a pickup truck, held, not prejudicial, it being 
apparent that the jury was not misled and there being no request by counsel a t  
the time that the inadvertence be corrected. Ibid. 
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Conflicting instructions upon a material phase of the case must be held for 
prejudicial error. Crraham v. R. R., 338; Olccns v. Kelly, 770. 

Insurer in an a~itoinobile collision policy elected to have the damaged car 
repaired. After initial delivery of the car to insured by the repairman, addi- 
tional repairs were made. Instructions that the measure of damages would be 
the difference between the fair market valnc of the car immediately before it  
was damaged and its fair  lmarliet value after i l  was rc,paired, 7leld not preju- 
dicial as  excluding the additional repairs from the co~~sideration of the jury, 
it  appearing that  in other portions of the charge the court called the jury's 
attention to the additional rep:iirs and to tlie testimon:? as  to the fair rnarlret 
valne of the car after all the repairs had been made. Pierce v. Ills. Co , 567. 

Conflicting instructions on burden of proof is prejudicial error. Olce~rs v. 
K e l l ~ ,  770. 

S. 40d. Review of Findings of F'art. (Sufticiency ol exceptions to present 
findings see supra Gc ( 2 1 ,  6c ( 3 ) . )  

Where the parties waive a trial by jury and agree tlmt the presiding judge 
find the facts under G.S. 1-154, the judgment will be reviewed in the light of 
the court's findings ;mcl not the facts alleged in the pleadings. T~trnuge Co. v. 
Morton, 91. 

Where the board of education and board of county commissioners a re  unable 
to aqree on the :imounts set up in the school budget, and the procedure pre- 
scribed by G.S. 113-160 is invoked, the findinqs of the Superior Court on appeal 
from the decision of the clerk of the Suptlrior Court acting as  arbitrator, are  
eonclusire unless arbitrary or in  abuse of statutory duty. Board of Educatio?~ 
2'. Comrs. of O~?slou~,  118. 

When no exception is taken to the findings of fact it will be presumed that  
the findings a re  supported by the evidence. Dotzuell L;. Cox, 239; Beaver v. 
I'ai?r t Co., 328. 

Facts fonnd uncler misapprehension of law will be set aside Grif l t l~ v. 
Gr iRt l~ ,  271. 

Facts ailnlitted by the parties are  corlcllisive. R. R. 17. R. R.,  495. 
Findings of fact by tlie trial court ~undw agreement of the parties are  con- 

clusive when supported by competent rridence. Ibid.; Gasperson v. Rice, 660. 
Ord inar i l~ ,  where there is siificient evitlenre to support the court's findings 

of flact m ~ d  snch findinss constitute suff~cient predicate for the jndgment, the 
judgment will be affirmed even t l i o ~ ~ s h  the theory on nhich the lower court 
basrs its jnilrrment is erroneous Rut this principle dces not apply when the 
appellrc h:ls not alleged the facts necrssary to support the jndgment upon the 
applicable tlic~ory. Dohias 2'. Wl~ttc, 680. 

40f. Review of Orders on Motions t o  Strike. 
Refusal of a motion to strike portions of a pleading will not be disturbed on 

appeal when appellant fails to show he was prejndiced thereby. I n  r e  Tr'ill of 
Wood, 134 

The denial of a motion to strike matter from a pleading will not be disturbed 
on appenl nilless al?p~llant  sho~vs that the matter is irrelevant or redundant, 
and further shows that its retention in the pleading will cause harm or injus- 
tice. Dnnit 1 v. Gardrter, 219. 

On appeal from d~ni: l l  of motion to strike, tlie Suprexe Court will not under- 
take lo chart the conrse of the trial. Ibid. 
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9 43. Petitions t o  Rehear. 
Where the Supreme Court is evenly divided in opinion as  to the points raised 

as  grounds for rehearing, one .Tustice not sitting, the petition will be denied. 
Power Co. v. Ins. Co., 196. 

Petition to rehear clenied. Cdgczcood Kno71 Apts 2:. B r a s ~ e l l ,  760. 

§ 60. Remand. 
Where facts are  found under misapprehension of law, cause will be re- 

manded. Griffitl~ v. Gviffith, 270. 
Where it is inlpossible to determine from the record whether the court below 

set aside the rerdict as  to one of defendants for insufficiency of the eridence, 
which the court had no power to do, or whether the court set aside the rerdict 
as  contrary to the greater weight of the evidence in the exercise of its discre- 
tion, which order is not reviewable, the cause will be remanded for a new trial. 
Robevfs v. Hill. 373. 

Where the findings of fact are  insuficient to support the judgment, the cause 
will bc remanded. Wal l  v. Hardre, 465. 

where the findings of fact of the lower court are too conflicting to support 
the judgment, the cause will be remancled for a rehearing. Dobias v. White, 
680. 

9 5lb. Stare Decisis. 
The doctrine of stave derisis does not apply where it  conflicts with a perti- 

nent qtatntory provision to the contrary. S. 2;. Jlobley, 476. 
The doctrine of s t w e  derisis should never be applied to perpetuate palpable 

error Ibid. 
The mere fact that a state court overrules its previous decision on a question 

of state law does not constitute a denial of due process under the Fourteenth 
Amendment to the Constitution of the United States. S?cntmvell v. Racing 
L 4 ~ ~ 0 . .  614. 

BPPEARANCE. 
2. General Appearance. 
Where the Inclnstrial Commission. upon the hearing of a claim for compensa- 

tion, jvins another employer as an additional party defendant, notwithstanding 
that no notice nr claim had been filed against such employer, held: The ern- 
ploper by appe:lring a t  the time and place of the hearing and stipulating that 
i t  mas subject to the Compensation Act and joining in the hearing on the merits, 
nialres a ceneral nppeamnce and s~tbniits itsclf to the jurisdiction of the Com- 
miss~on Trilli??ql~am v. IZorli & Snutl Po., '"31. 

2. -4greement a s  Bar  t o  Action o r  Other Proceedings. 
A provision in an agreement that dispute between the parties thereto as to 

the proper meaning and interpretation of the agreement sliould be referred to 
arbitrators upon thc request of either of the parties, gives to each party the 
right but not the duty to invoke the arbitration provision, and when neither 
has clone so the agreement to arbitrate will not preclude an action on the con- 
tract. I?. R. 27. R. R., 493. 

A wpplemental agreeinrnt to a contrnct ~ r h i c h  providcs for arbitration of a 
dispute between the parties as to the menning and interpretation of the supple- 
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mrutal agreement will not preclurle a party to the agreement from bringing 
action to settle a dispute a s  to nlntter embraced within tlie original contract 
but not the sni)plemental agreement. Ibid. 

.IRREST ASD BAIL. 

l a ,  I Persons Who Ma) Make Arrest-Oicers :md Citizens Without 
Warrant.  

Under the general common Ian7 rule, a n  nrrest may not be made ordinarily 
without a warrant, and the eweptions to this common law rule are  defined and 
limited entirely by statute in this State. S v. Mobleu, 476. 

An arrest n7itl:ont warrant e ~ c e p t  as  authorized by statute is illegal in this 
Stnte. Ibid. 

A peace officer may malie a n  xrrest nithont a ~varrant  if lie has reasonable 
ground to believe that a felony has been committed or a dangerous mound 
inflicted, and that  the suspect is guilty and will escape unless immediately 
arrested. G S. 13-41. Under this rule it  is not required that the offense be com- 
mitted in the presence of the peace officer or in fact that  the offense should 
have been actually conlmittetl if the arresting officer has reasonable ground to 
believe that it has been committed. Ibid. 

Where a felony actually has been colnnlitted in  the presence of a p r i ~ a t e  
citizen. such private citizen may forthwith arrest wit11011 t warrant the person 
he linon-s to be guilty or the person he has reasonable ground to believe guilty. 
If it turns out the offense is not a felony, such private person may not justifp 
taking the suspect into custody. G.S. 15-40. Ibid. 

.I peace officer or a private citizen on equal termr ma:- arrest without war- 
rant  a person whose condnct in his presence amounts to :L breach of the peace, 
or a threat of breach of the peace together with some o.;ert act in attempted 
execution of the threat such as  reasonably justifies a belief that the perpetra- 
tion of an offense amounting to a breach of the peace is imminent. G.S. 15-39, 
Ibid. 

'Phe test of the right of a peace officer or private citizen to arrest without 
n a r r a n t  nncler G S 15-39 is not whether the offense be a misdemeanor, but 
whether arrest is necessary to prevent or snppress a breach of the peace. The 
statute does not justify arrest when the fncts furnish reasonable ground to 
believe an offense colered by the statute is being committed, but the person 
making the arrest must determine, a t  his peril, preliminary to proceeding with- 
out warrant,  whether an offense a r r e s t a b l ~  under the statute is being com- 
mitted. S. a JTcSil~ch, 00 S C. 695, overmled on this p ( ~ i n t .  Ibid. 

Mere drunliennesc nnaccompanied by l a n ~ n a g e  or condnct which creates, or 
is ~easonably calculated to create. public e~c i tement  or dicorder amounting to a 
hrc~wh of the peacp, will not justify arrest without ~var ran t  under G S. 15-39. 
Ibid. 

A nuisance is not pcr sc a brcnch of the yeace, and iwither a police officer 
nor a private citizen may arrest a person without warrant for creating a nui- 
sance r h i c h  does not a m o ~ ~ n t  to a breach or threatened breach of the peace. 
Ibid. 

5 S .  Resisting Arrest. 
A person has the right to resist an lunlawfnl arrest b: tlie n*e of force. as 

in self-defense. S. a. .lfohle!j. 478. 
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ARREST AND BAIL- -Con  t int led.  

A person resisting '111 unlawfnl arrest may use only such force as reasonably 
appears to be necessary to preTeut tlle unlan-fnl restraint of his liberty, and 
where he uses escessive force, he may be guilt? of assault, or, if death ensues, 
even of homicide. Ibirl.  

The State's eritlence tentled t o  s h o ~  that defendant resisted arrest without 
warrant hy a mnnicipal police officer on a chnrge of public drunkenness under 
G.S. 1-1-33, The mnnicipal charter conferred no 1)ower on its police officers 
to arrest ~ r i thont  nar ran t  in misdemeanor cases. ITcld:  In  the absence of 
evidence tending to show pr ima  facie that  defendant's conduct a t  the time 
amounted to an actiial or tlireatened breach of the peace, the arrest was illegal, 
and dcfendant's motion to nonsuit on the charge of resisting arrest should hare 
been allowed. I b i d .  

Where the State's evidence fails to show that defendant used excessive force 
in resistins a n  illegal arrest, dcfendant's motion to nonsuit on the charge of 
assaulting the l)olice officer should have been al lo~ecl .  I b i d .  

3 8. Liabilities on Rail Bonds. 
Where the surety's answer to a s c t t c  facicrc an~ounts  to nothing more than a 

plea for additional time. without alleqation of facts disclosing excusable neglect 
or constitnting a legal defenfe c'r appealing to the conscience and sense of fair 
play, jndgillent nbsolnte against the surety is pyoper. S .  v. Dcrti, .5%. 

The liability of n surety on an appeaxmce bond is primary, and therefore 
service of 6cir r Jaricls on thr  principal is not a prerequisite to jndgment abso- 
lute nsainst the surety I b i d .  

The service of a s c i w  fncins  on the snretr  gires the surety notice to appear a t  
the nest term of court, and no other notice by the judge, the solicitor, or calen- 
dar is necwsnry, it being a term-time matter. I b i d .  

Where tbe original ansn er to a sc i r ~  f i ~ c i a s  presents no legal defense or mat- 
ters appealing to the conscience or senre of fair play, and there is no exception 
to the conrt's refnsal to pcrlnit the surety to  file an unverified, arncndecl answer 
settinq forth a legal defense, the refusal of the court to grant the surety's 
rerified motion to vacate lhe jlitlwient absol~ile on the bond will not be held 
for prejudicial error. since npon the record if the judgment were ~ a c a t e t l  the 
State \vould be entitletl to have the same jntlgn~cnt re-entered. Ibi t l .  

Where judcinent absolute has hecn entered aqainst the surety on an appear- 
ance bond. the surety is ~nt i t le t l  ~lpon thc later app~el~ension and delivery of 
the (1efend:lnt to thc m~t l~ont ieq  of that comnly for trial. to be heard under the 
provisions of G S 17-116 upon its nlotion to vac,ate or modify the judgment 
nbqohlte Ibrd 

Tlie .~ibcccl~~cnt al lest  of defendant does not rpro fnc to  discharge the orig- 
inal forfeiture of bail, but entitles tht. \we t>  to i n ~ ~  e that the jlidqineilt ahso- 
lnte against it be n~oclified S. 1 ' .  rS~mnts, GOO 

ASSAULT 
3 1. Pleadings. 

I11 this ciril , c ~ t ~ o n  to recoxer danlnges for a s ~ n ~ i l t  and battery, alleqations 
as to the pei~c.eful and gentlmmnly character of plaintiff and that defendant 
had bet311 inr o l ~ e d  in many criminal cases charging him nit11 riolation of the 
liquor l a n s  and engaginq in assaults with deadly weapons, and a s  to the wild 
and drnnken conduct of defendant prel inuz to the occasion in w i t ,  should hare  
been itriclren on motion aptly made Darilcl a. G a ~ d n c r .  240. 
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§ 2. Requisites and Validity of .Issignments. 
Notice of assignment of accoanl staml)ed on inroice delirered to pnicliasing 

agent lreld notice to purcliaser. I n  I-P 31fc CO., 586. 

§ 5.  Rights and  Remedies of *4ssignce. 
l'urchaser may not offset account against debt due him by seller wlien pur- 

chaser has notice of assignment of account a t  time of delivery of goods. I ~ L  re 
M f g .  Co. ,  686. 

Merchandise was delivered to the purchaser with copic.s of the inroice, one 
of which was stamped with notice that the account ha ' l  been assigned to a 
named factor. The factor pair1 the seller for the account. The goods were 
refused by the purchaser on the ground that they were defective, and returned 
to the seller. Upon receirership of the seller, the receive]' sold the same goods 
to the original customer a t  a reduced price. Held: Cnlier the provisions of 
G.S. 44-84 the purchase money received from the sale of the goods by the re- 
ceirer was impressed with a trust in favor of the assignee, and the assignee 
may assert his claim therefor a s  against the receirer. I3id. 

ATTORNEY AND CLIENT. 

§ 1. Office of Attorney i n  General. 
An attorney a t  law is a sworn oflicer of the court indispensable to the admin- 

istration of justice, and lias an obligation to the public as  well as  to his clients. 
Baker  v. Varser ,  260. 

2. Qualifications and  Adn~ission t o  Practice. 
The burden of qlioming that he lias the qualifications prmcribed by Rule Five 

of the Rules Gorerninq Admission to Practice Law in North Carolina rests 
upon the applicant. Baker  v. T-arser, 260. 

The requirement of Rille Five of the Rules Governing Admission to Practice 
Law in Carolina in reqard to "residence" means "~lomicile." Ibid.  

The Board of Lam Examiners of the State of North C'aroliaa has been en- 
truqted by statute with the duty of examining applicants for license and pro- 
viding regulations for admission to the Bar. G.S. 84-24, Ibid.  

A person does not hare  a natural or constitutional right to practice l a v :  i t  is 
a privilege or franchise to he earned by hard study and compliance with the 
qualificationc: for admission to practice law prescribed by law. Ibid.  

Ihidence lreld to support finding of Board of Law Examiners that  applicant 
mas not a resident of the State as required by Rule Fire. Ibid.  

6. Scope of Authority of Attorney. 
The relation of attorney and client rests on principles of agencg arid not those 

of guardian and n a r d ,  and \\.hilt> an attorney has impl id  antliority to make 
procedural stipnlations a i ~ d  decisions in the luanagement or prosecution of an 
action, in the absence of special nntllnritg the attorney ordinarily has no power 
to enter a stilmlation operatin: as  a surrender of a snhstantial right of the 
climt. 8. v. Barley,  253. 

Attorney nlng not enter plea of wolo r o i ~ t c ~ i r l o e  over p ~ o t e s t  of client. Ibid. 

rL cnsnal, hasty or incon~idel~nte atlmissior~ made bg on(> of the attorneys for 
plaintiffq, which atlmission is in irreconcilable conflict wi 11 defendants' admis- 
sion and tile theory of plaintiffs' caso, 2nd which is repndiated in e\press tcrnls 
by other counsel for plaintiff. is not binding on plaintiffs Scli.liirk v. Porter, 
296. 
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9 3. Sale and Transfer of Title. 
The courts n ill take judicial notice as  a fact \\ ithin common knon~ledge that  

autoluobile nianufactnrers sell ca i i  to ~ ? l t i m ; ~ t c  l~ i~rchasers  solely tllrougl~ local 
autl~orized dealers. TTetllct i11c7to11 1 .  1Iotoi. Co. ,  00. 

# 7. Yiolntion of Safety Statutes and Ordinnnces. 
Where the violation of a safety stntute constitutes a criminal offense, such 

violation is negligence per se, but ill order to constitute the bnsis for recovery 
in a ciril action such vio1;ction innst be slio\\ n to be the proximate cauqe of the 
injury, including the esqc,ntial element of forcseeability. B7drirlqe v. I I a s t ? ~ ,  
353. 

S 8a. Due Care in General. 
I t  is the clnty of thr  driver of an  automobile to lieep n reasonably careful 

looliout in tlie direction of travel so as  to aroid collision it11 animals, persons 
and vehicles on the highn-ay. Johnsol! v. IItat11, 253. 

The duty of a motorist to observe traffic regnlations ib a duty owed not only 
to others using the higli\rays, but also to every l)er.on on or about tlie 1iigliw;lys 
who may suffer injury to his person or tlanl:~ge to his property as  a natnral and 
proximate result of a violation tlre~eof. Aldriilqc v. IIantu, 333. 

1 Collision Wit11 Parked or Disabled Car on Highway. 
111 this action to recover for collision with defenilnnt's rcliicle par lwl  on 

lligli\vny 17 itliont lights, ~ r i d c n c ~  hc7d for jnry on issucs of negligence and 
contributory negligence. Nr y a i ~ t  2).  T17c~tford, 333 

Eridence that  plaintiff hit deft.ndai~l's c a ~ - .  which \vas standing i1isal)led on 
highway, but wit11 lights burnil~g, !rcTrl to sl~o\\- contri11ntor~- 1iegligrni.e as 
matter of law. j f o o d ~  v. Z i n z u f o v r ( ~ ! ? ,  7.72. 

§ 8g. Skidding. 
The skidding of nil autoiuohile, \rithont niore, doe9 not iiiq)ly negligence. 

A. 1.. R o b i ~ l s o l ~ ,  745. 

# 8i. Intersections and Through Streets. 
A driver along a servient street is required, in coml11ianc.e n i t h  G.S. 20-1.58. 

to bring his T-el~icle to a stop in obedience to a stop sign lawfiilly erected, and 
not to proceed into an  intersection n i t h  the dominant highway until, in the 
exercise of due care, he can determine that  he can do so TT it11 reasonable ass~ir-  
nnce of safety. IZnrldcrs v. I m m t e r ,  313. 

I t  is the dut j  of a motorist. when facet1 by a red light in a traffic coiitrol 
signal properly maintained by n innnicipality, to <top, ant1 his failure t o  do 
so conrtitutes negligence as  a nlatter of I:L\\. l ' r . 0 ~ 7 ~ )  r l f o f o r  L ~ I I C S ,  420 

A motorist n-lio 11as stopped in obedience to a traflic cwntrol signal i i  niider 
tluty not only to rcfrnin froin putting his reliiclr in ~llotion until the green 
light faccs hiin. but is also under duty not to 1ua1;e n right t11r11 into the inter- 
section mltil Ire deterlnincs. in the esr.1-c.ise of dnc  care, that such moveinent 
can be made in safctj.. Ibit7. 

Where the traffic control signal slion-s a red light to vtehicles along one strc'et. 
i t  mas be inferrcd that v e l ~ i c l ~ s  along the intersec.ting st~,c~t't are faced \\-it11 the 
green light. Ib id .  

The d r i ~  er  of a vellicleh enterin? a lliqhwny from :I filling itation or 1)rivate 
driveway is mldcr ilnty to yield the right of n-ay to all rcllicles approachinq 
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on t h e  lligln\vay, antl ill the  discharge of th is  duty is  requirtxl to  look f o r  vehicles 
approaching on the  I~ighway a t  a l ime mhen th is  precanlion m a r  be effectire. 
Ga~z t t  c. Hobso~t ,  420. 

Sj. Sudden Emerpcncies. 
E T  itlence tha t  seveil-year-old boy tlarted across h ig l iwa~  into pa th  of defead- 

a111's vehicle held to  reqnire npi~lication c d  tloctrine of sudden emergency. 
Rat trcs v. Caulbo~rrric, 721. 

a 9. Condition of and Ikfects in Tehicles. 
ISridence 11eId insnficient t o  sllon- t h a t  esplos io~i  of gilsoline talili trnclr n-as 

reslilt of i~egligence in fnil i~lfi  to n~trintainn safety valves in p1:oper condition. 
Ilopliir~u c. Cotno-,  14::. 

The  operator of a tnirlc nt night(ime on the  public higliways of the  S t a t e  is  
required to  have burning oli ~ I I P  r ea r  or t h e  ~ e h i c l e  a red  l ight plainly visible 
u~l t le r  nornial :rtinosplieric coi~tlitioiir fo r  a distance of five hundred fee t  to  t he  
rear .  ant1 other l ights and  reflrv.rols reclniretl by G S 20-120 ((1) Gntitt v. 
I I o b ~ o t ~ .  4%. 

# 12~1. Speed in General. 
Tlic operator of a inotor rrl i icle should ltot tlrirc a t  u speed so slow a s  to 

impede the  norulal and  rensonable mo~-ement  of traftic, except ~ v l ~ e n  reduced 
speed is necessary fo r  snfe operation or reqnircd by h ~ v .  G'atitt I . .  Erohso~t, 420. 

3 13. I'i~ssing Vrliicle T~*avc,liag in Oppoaitr Direction 
IGritlence tending to slio\v t h a t  :I t ixck  e ~ i g : ~ w t l  in hmilir~g nsphnlt was  t rare l -  

ing along x one-hmntlretl-foot s t r ip  n-here t he  Iiighwny hrtd been excavated on 
oat: side f o r  a v i d t l ~  of t l ~ r e r  feet ,  l e a~ . ing  about 19 feet of ha rd  surface  fo r  
t\vo-wny trallic, t h t  t 1 1 ~  trnclr was  heing tlriven GO to  03 niiles 1)cr lionr, t h a t  
tlle dr iver  rnn  par t ly  oK oil t he  s l ~ o n l d r r  of the  road on his r ight,  a n d  in nt- 
trmpting to  get  back OII 1110 lligllway, lost rontrol  and  !;truck l11nintitl"s car ,  
\vl~icah was  1 raveling in the  ol~posite t l i r e r t i o ~ ~ ,  oil plaintiff's riglit of t h e  center 
of the liigli\rny, i s  hcld snlticient to hc  snhrnittc.tl to t he  jury on the  issue of the  
tr~lclr  tlril-er's nctioii;~l~lt? nrgligenc*~. ITrri.t.is 1. .  ('o~~stt~icc~tioii Co.. XXi. 

# 14. Passing Vrliiclr Traveling in Same Direction. 
The  fail l irr  of a iiiotoi~ist on tlre liigli\ray to give audible warning with his 

Iron1 o r  other \rariiiiig d e r i c ~  beforc pnssi~ifi, or a t t cn~p t ing  lo  pass n vehicle 
traveling ill t l ~ e  smile tlireclion is :I r iolation of G.S. 3 - 1 4 9  ( h )  :111il constitutes 
nc~gligcncr licr .s(', nntl $ I ~ I . I I  \ r : l r i ~ i ~ ~ g  :'nllst btb g i r r n  to  the  tlriver of the  precetl- 
ing rehi r le  in r ~ ~ ~ s o n : ~ b l e  iinie to  ax-oitl in jury  ~vlii(~1i ~ ~ o u l t l  l)roh;~bly result  
fro111 :I left  t u rn .  Alr c'ltloit I . .  C'lr i lr l t~t~.~.  449. 

\\'here plai~itil'f 1ool;s ill real, \-ic,\r 111ii.ror some 350 feet before attemptin::. 
to l n rn  lef t  into i i ~ ~ r r s e c t i n g  rontl. rloes not again  look. :inti t111.n~ to left  in to  
tlrf'endmlt's veliirle ns it had  cirnv 11 n l o n g s i d ~ ~  in atteinpliiig tto I)ass, plaintiff 
is guilty of coi l t r i l~ l~tory  neg1ig:'c~nc.r. G'o~pc'i'soir r.  Rice, r X O .  

9 'IG. Pedestrians. 
After collision, cal, trnvc~lrtl st~vt~r:i l  I~nndred  fee t  and  s t r ~ c l i  petlestrinn in 

l)r i \-ate driveway some d i s t i~nc r  fivn: liiglirray. Hcld: Even t l ~ o u g l ~  negligence 
of driver of other ca r  may 11nw htv.11 sole ~ r o x i n l a t e  cause of collisioi~, defend- 
:uil,'s excessire speetl niny 11:11-(, IHYIII c n ~ l s c  of his i~nnbility to stop wi t l~ i i i  reason- 
: ~ h l e  distance a f t e r  collision. antl c , t~~ls t i tn te  j~ror i l i ia t r  cause of i i ~ j l ~ r y  to  pedes- 
t r i m s .  ..lldvitJ!/r I . .  Ilnst!~,  :TI:<. 



Proof of collision with pedestrian on highway is alone insuflicient to warrant 
inference of actionable negliqence. 'IT77r itsoil 1.. Ft.niic.cs, 733. 

5 17. Children on or Sear High\vq. 
71'1iea a motorist observes or sliould observe children on, near or approach- 

ing a highway, he is under the tlnty to esercise greater yigilance and cautioli 
because of their immaturity and iinpnlsive nature, which is the care an ordi- 
narily prudent person would euerciw when confronted with tlie dangers inher- 
ent in surh circumstances. Bamc.\ c. Ca~~lliorcrt~c, 721. 

5 18a. Pleadings in Auto dccident Cnsrs. 
Allegations that  defcndniit n-as driving reclrlessly, without specifying wherein 

the defendant was reclilesa, relate to conclusions of law not admitted by de- 
murrer. TI'OI~CI. w. Motor Lives, 420. 

Allegations lrclrl to shon. that  negligel~ce of one defendant in turning right 
into intersection and striking rear of car of' other defendant before i t  cleared 
intersection iusnlatecl any negligence on part of driver of car and her demurrer 
was properly sustninetl. I b i d .  

Conl~laint  l ~ l d  to allege negligeiicc of deinurring defendant ~vliich concurred 
with negligence of cotlefentlant. Ck~r t t  c. I Iol iso~~,  426. 

5 18b. Scgligencc and Yrorinl,?tc Cause. 
E ~ i d e n c e  that defentlant in :~t te inl~t ing to enter n filling station on the left 

side of the I~ixhnay,  clrore his vehicle across the liigli~vay to his left clirectly 
i11 the pat11 of a car ilppro:~ching from the o1)posite direction a t  a time and 
under circumstances which readwed n collision inevitable. G.S. 20-154, 20-140, 
and that  the driver of the otlier car swe~.ved t o  his left. sideswiping the right 
of defendant's car, detlecting the conrsc~ of the other car so that i t  \vent outside 
the 11omnds of the liigliway on its lef t  sitle and struck plaintifl, who was stand- 
inc between two cars parked in n 11rir:lte drive\vay, is lreltl to ~var ran t  the 
inference that plaintiff's injury could have bee11 foreseen ns tlie natnral and 
~rc~si in: l te  ~ w n l t  of clefenclant's negligence. -Llrlt~itlgc v. Hnstu, 353. 

The evidence tended to ,show that  r h i l e  defendant u-ils driving on his right 
side of the highwny a car approached fronl the opposite direction, turned across 
the high~v,?!. in front of defendant's lane of travel ~vhen  tlefendant was only 
20 to 2.5 feet away, that  defendant sn-erred his veliicle to tlie left, hit the right 
side of the otlier veliicle in a sidesniping manner, went out of the bounds of 
the highway, and struck l)laintilY who was standing in a private driveway on 
tlefentlant's left of the highn-ay. There was also evideiice that  defendantk 
vehicle n7ns traveling a t  an excessire and unla~vful speed, G . 6 .  20-141. Held: 
While the speed of defendant's car \vns not a proximate cause of the collision, 
since it v a s  insnlatetl by the unforewenble and unlan-fnl conthict of the oiler- 
ntor of the other car, wlietlier s l~ch  escessive sl~eed n-as the proximate cause of 
glaintiff's injury, in that  i t  resulted in clefeiidant's inability to control his 
vehicle after the collision or stop i t  hcfore stl.ilri1-g plnintiff', is a question for 
the jury. Ibid. 

Allegations lleld to slion. that  negligence of driver entering intersection 
against red light and tnrning right was sole l~roxinlnte cause of collision, insn- 
lnting any negligence of clriver of other rehicle. T r m l o  I.. Jfotoi. Li~rcs, 420. 

In  action by gnest in car, allegations held concurring negligence of driver of 
car in traveling a t  speed at  which he n-as vlnnble to stop in radius of lights :mcl 



of driver of t ruck in entering liigh\vay f rom filling s ta t ion  withont proper looli- 
on t  and  in d r i ~  ing too slow 011 l~ iqhway  without lights, so I h a t  c a r  h i t  i ts  rear .  
(:nntt 1. I Iobso~i ,  426. 

S. 1Hg ( 4 ) .  Actions for Scgligei~cc~-Opinioll Evidence. 
I t  i \  competent fo r  n itnes\es to  testify f rom appearance I lint the  truck which 

the3 s a n  inrolvecl in the ncciclmt was  the  s ame  t ruck which they s a w  shortlg 
the leaf ier  a t  another  place where i t  was  identified a s  t h a t  of defendant. 
J , I I ~ I - ~ I O ? ~ , ! J  1.. T i 7 c ~ i s ~ 1 .  217. 

V71iile ns n general  rule, a 1)erson of ordinary intelligence, \vho has  had a n  
o l ~ l ~ o r t ~ u ~ i t y  fo r  obserration,  is  co11111etent t o  testify a s  to  t he  r a t e  of speed of a 
111ovinc object, such a s  a n  z~utomol~ile,  where  a motorist testifies h e  did not see 
t h e  o t l ~ r r  car involved in tlie collision before t he  impact,  his estilnate of t h e  
s l m d  of tllc other ca r  is n i t l ~ o n t  prohat i re  vnlne nnd is  inconq~etent.  S. v. 
R o b (   hair, 74.7. 

a 18g (3 ) .  Actions for Segligriicc-Physical Facts. 

# 1811 (2) .  Sonsuit on I s sue  of Scyligencc,. 
Evitlrl~cc, of negligcl~ce in 1)arliing ~ e h i c l e  on l~ ig l~ \vny  a t  night without l ights 

11 clrl fo r  jury.  B I ~ , ~ I U I I I  r .  l I . f ~ t f o i ~ l .  X2. 
13ridt~11c.e t h a t  excc~rsive sl)etvl prel-entecl ~ ~ l u t o r i s t ,  a f t e r  collision, f r o u  stop- 

ping ca r  in reaso11al)lc dist;rnct~ so t h a t  i t  strncli ])etlestrian some clistnnce f rom 
11ig11n-ay 7ce7tl fo r  j ~ u y ,  even t l ~ o n g l ~  neg1igenc.c of tlriver of other ca r  was  sole 
11rosim:~te cause of c.ollision. Alt lr i t l ! /c  v. l l r t s t y ,  f K 3 .  

Evidence of driver's ~irlgligencr in d r i r i ng  a t  excessive speed  long highway 
111iclrr construction nut1 rnnning oft' road ant1 then striking plnintiff's ca r  on 
l ~ l ; ~ i ~ i t i f f ' s  r ight of r f l l~ t t~ r  of 11igh\~-ily IicTrl for  j ~ i r y .  ITnrrir. v. Co~i.str.rrc~fioil  Co . ,  -- 
. i . ) C i ,  

l ' l i~i~~tiff 'a  evidencc tendetl to slio\r the  follo\ving fac ts  :11it1 c i r c ~ ~ ~ n s t n n c e s  : 
T h e  infant  tlefentlirnt was  olwri~tin; a truck on a pnl)lic: l ~ i ~ l ~ u x y  a t  night with 
~~~~~~~letlge t h a t  his r ight 11e:ltlligllt was  no t  b n r ~ ~ i n g .  l'lnintiff's intestate was  
\\.all;i~~:. on tlic Iiiy11w:ry 11t~;rtlctl in the  opposite tlirection. T h e  right f ron t  
i 'mtler of the  trncl; strncl; thr> intcsstiltt', apparently t11rov;ing his body nl) be- 
1 ween the  fentlcr ant1 tlrt. 11oocl froni \vl~ic.h it fel l  or was  tlirown don.11 a steep 
( ~ n l l ~ a n l i ~ ~ ~ e ~ i t ,  c:lnsi~ig i n j ~ ~ r i e s  fro111 v-11icl1 11e clietl. II(,Ttl: The  evidence was  
i l~s~~lf ic i t ln t  to be s ~ ~ h ~ ~ ~ i i t c t l  to the  jii1.y 011 the  issnc of the  :rctional)le ~legligence 
of tlefcndant tlriver. t 1 1 t ~  1)ositioll of inteslutt '  and  the  tru1.1; a t  t he  ~ ~ l o n l e n t  of 
imlx~ct .  n.het11er defencli~nt (lri!:er ( .ol~ld 11i1ve see11 him in tilue to  have nvoided 
the  collision if lie l ~ t l  beell lieel~iilg n proper looliont and  if his truck 11ad been 
, q n i ~ ~ p c ~ t l  \\.it11 1)rol)er lie:~tlligl~ts. :111 being lrf't in mere sl)wulation and conjec- 
1 nrll Liy t lie evidence. 11-11 it so,^ I.. F't~nircc7s. 7:;s. 

3 3811 (3 ) .  Nonsuit on Grouncl of Contributory Scgligtmw. 
I.:\-itlence tending to s l io~v t11 ; r t  intestnte drove his automobile fro111 the  ya rd  

of :I r n r a l  filling station onto ;I Iri:.li~rny tlirectly i n  f ront  cf n bus, and  t h a t  h is  
c,ar was  t r n c l ;  heforr i ts  i .c;~r w l ~ t ~ ~ l s  reached the  ha rd  sulfate of the  11iglim-ay, 
i s  1, flrl to sllow col~t l . ihntor~.  nrglicrnce on tile ])art of intestnte, 1):rrring rccov- 
ery ns :I ma t t e r  of 1;1\\-. / , t r s s i i t ~ ~ .  c. ('r~ncll C'o., 142. 
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Motorist 11eZd guilty of contributory negligence as  matter of law in hitting 
mule on highwar. Jol~trsow v. IZeatli, 25.7. 

3Iotorist 71c7d not guilty of contributory negligence as matter of  la\^- in hitting 
vehicle lmrlrcd on highway without lights. Bv!tnnt 2:. Vatford, 33.7. 

Eridence Ircltl to disclose contribntory neg1iaenc.e as  matter of l n ~ r  on 11art 
of tlrirer in startinfi across intr~ 'srct io~i  with dominant h i g h ~ ~ a y .  Eat1tlcr.s v. 
Lnss.ifcr. 413. 

P1:lintiSf's eritlcncc 7rclt7 to sho\~-  coiitribntoi~y negligence prosiniately causing 
rear entl collisioli. Sl~eldori, 1:. Cliildvrs, 440. 

In  Il~ii: trial by the court under agreeu~ent of' tlie parties, l)laintiff5s testimony 
to the efiect tliat lie looked in his rear-view mirror upon giving a left-turn 
signal some 3.50 feet before nlalting the left turn. but (lid not look in the ~ n i r r o r  
: ~ g i ~ i n  a1111 did not  see the tractor-trailer. which \\*as following, a t  an7 time 
before collision, together with tlefendant's eridence that  a s  the tractor-trailer 
came alongside l~laintiff's rehicle in an nt te~npt  to pass, plaintiff cut left into 
the ,side of defendant's rehicle. with the point of impact being behind the 
tractor and a t  the front of the trailer. is k r l d  sufficient to support the trial 
conrt'. concliisiou that  plaintiff was guilty of contributory negligence prosi- 
mately causing his injury, and nonsiiit was proper. Gasperso~i v. Ricc, 660. 

Ilrfendant's disabled automobile was standing obliquely on his right of the 
higli\ray with its left rear bumper some fire or six inches over the center line. 
PlnintiWs own testimony was to the effect that  he observed defendant's car 
some .500 feet ahead of hiin 011 the highway, with its headlights shining, but 
that lie clrore on and collided with the right side of the car, notwithstanding 
his \rife was telling him that  the car was on his side of the road, and although 
he coiiltl have stopped a t  any point along the highway before hitting the car. 
Held: Plaintiff's own testi~nony discloses contributory negligence barring re- 
corer>- ;IS a ~ n a t t e r  of  la\^-. Xoodlj v. Zimn~crnlnn, 732. 

S 1Si. Instructions in Auto Accident Cases. 
Ihidence that child ran across highway in path of defendant's vehicle 11 eld 

to f u p l ) o ~  t instruction on doctrine of slidden emergency Bar~res  v. Ca~ilbozime, 
721. 

In  this action to recorer for the death of a 7-year-old boy, fatally injured 
~rl ien itruck by defendant's truck-trailer, 110 issue of contributory negligence 
~ v a *  bnh~nitterl to the jury and the court charged that  the jury should answer 
the if.iie of negligence in the affirniative if i t  found by the greater weight of the 
eridence that  negligeilce on tlie pa r t  of the defendant was a prosimate cause 
of the fatal  injury, and that the issue should be so answered eren though the 
jnrj chrnild also fintl that the act. of intestate constituted one of the prosimate 
cmiwc: thereof Hcld: The instruction is without prejudicial error. Ibid. 

S BYb. Liability of Owner for Permitting Incompetent to Drive. 
The ouner  of a motor rehicle who entrusts its operation to a person \rhom 

he I ~ 1 1 0 1 \ ~ ,  or 1 ) ~ -  the exercise of due care should have known, to be an  incom- 
petent or rpclrless drirer. is liable for such perwn's negligent operation of the 
vehicle npon the principle that the owner is negligent in entrusting its opera- 
tion to snch person. Heath v. l i irl in~nn, 303. 

Allegations relating to defendant's negligence in gern~itting incompetent to 
drive 71cld proper, but allegations as  to driver's nickname of "Wild Bill" and 
circiiinstances under which he got thp niclrnanle, unrelated to o w ~ e r ' s  lrnowl- 
edge of driver's recltless propensity, lrcld incompetent. Ibitl. 
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AUTOMORILES-C'oqi t in  ?led. 

Where plaintiff seelis to recorer of one defmdant solely upon the theory that  
such defendant had control of an autoinobile and permit ed another to drive 
nit11 Iinon-letlge tliat such other ~ v a s  an incoinpetelit and reckless driver, the 
issue of r ~ s p w ~ ( l c n t  srrpericr does not arise upon the pleaclings and evidtme and 
sl~oold not be bubinitted to tlie jnry. R o h c ~ f \  1'. I f i l l ,  373. 

Where the onner of :111 autonlohile hires or lends it  to a lother, linowing that 
such other is an iiico~iil)etent and reckless d l i ~  er a11cl liliely to cause injury to 
others in its use, tlie owner is liable for injuries caused by tlie borrower's negli- 
gence, not under the doctrine of imputed negligence, but on the ground of his 
personal negligence in entrusting the automobile to one he lrnon-s is apt to 
muse injury, mld therefore whether the relationship of en plofer and employce 
exists between the olvner and drirer a t  th? time the injuries are  inflicted is 
irrelevant to this theory of liability. Ihrd. 

Where there is no e~ idence  that tlie manaver of a used car lot permitted an 
enil)loyee to tlrire one of the care or had any linowledgr~ of such employee's 
repntation as a reckless and i~icompetent drirer,  the d e f ~ n d a n t  oxvner of the 
bllsiness c:umot be held liable mitler the dodrine of impnied negligence. Ibid. 

G.S. '70-71.1 does not raise l~resumption that incompett~nt driver x w i ;  oper- 
ating car wit11 lano~vledge and permission of owner. Ibi t l .  

§ 24a. Liabilitj- of Owner for  Segligrnce of Agents o r  Employees in 
General. 

Wlierr recox ely is qonqht solelv on theory that  owner'; m a n ~ g e r  permitted 
incompetent rii111lo~ ee to d r i ~  e n it11 liliowlrdge of such employee's incompe- 
tcnce, recoT t,13 is bdwd on 11ezli:ence of Ilimnger in entrusting car to such 
incoiul)ctent or ~cclileis c l r i~er  :rncl not on theory of i.espoi~deat srcpo'ior. 
Tllc.refore relntioilsliil~ of einl11oyc.r and ~liil~loyee does not arise ill regard to 
liabilitv for driver's negligence, and if 1nnn:lger 11 as not guilty of ncgligeace, 
no negliqence could be inly~ited to onner Roberts .c I l ~ l ' ,  373 

# 2 k .  L i a b i l i t ~  of Owner for  Kegligcnt l h i r i n g  of Agtmts o r  Employees- 
Srope of Ernplo,yment o r  Authority. 

A11 en~yloyer is liable where his tmployce causes injury by negligent oper- 
xtion of the ellil>loyce's nutomohile wl~ile in use in the pl~osecnt io~~ of his em- 
ployer's business, wlim the employer liIlOWs, or should linclv, that tlle employee 
is so using it ,  even tliongli tlie employer has no right of coi~trol over the em- 
ployee's personal car. nor responsibilitr for its condition, nplreep or operation. 
Ellis r. Scrcicc, Co.. 4.73. 

An eni17loyre is not engaged in the prosecution of his employer's 1)usiness 
while oper:rtiag his persolin1 car to the place where he is I o perform the duties 
of his cuil)loynient, nor while l c n ~  iiig his place of employm~mt to go home. Ihid. 

g 24 36 (1. Competency of E ~ i d e n r e  on Issue of Responcleat Superior. 
I t  iq coi11l)etelit for nitncsses to testify from appearance that the trnclt w11icll 

they \-:In a t  the scone of the accideut was tlle same truck identified as beloiig- 
in= to tlefentlant enil)lover, \\-llicli they saw ohortly thereafter a t  anothcr place. 
T ~ ~ c r c l ~ o s l ~ ~ r ~  c Tl'eir sil, 217. 

In  an action qeeking to hold tlic owner of a rehicle liable under the doctrine 
of rcspoudeat srrpei.roi~ it  is compe~ent for p1:lintiff to introduce in erideiice tlie 
certificate of recistrntion from the Motor T'rliicles De~ar tn ien t  indicating tliat 
lic~inse for the vehicle v n s  issued to the employer. Ihrd 
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gj 2 4 %  e. Sufficiency of Evidence on Issue of Respondeat Snperior. 

Testimony of witnesses identifying tlie truck which they saw a t  the scene of 
the accident as  the same truck identified as belonging to defendant employer 
is sufficient to take the case to the jnry on that question, defendant employer's 
evidence in conflict therewith being for the jury to resolre. J~acl~osh-u v. 
Wensil. 217. 

G.S. 20-71.1 does not affect the bllrtlen of 1)roof bnt merely prorides that 
proof of ou~nership of a t r ~ l i  i n r o l ~ e d  in nn accident establishes prima facie 
that tlie truck was being operated 1 3 ~  an eluployee and that a t  the time the 
employee was acting within the scolw of his employnient. Such prima facie 
showing is sufficient to take the issue of rcsportdeat strpcrior to the jury, but 
does not compel an affirmative finding thereon. Ibitl. 
(:.S. 20-71.1 does not raise presnn~ytion that incompetent drirer was operat- 

ing car with knowledge and perniission of olriwr. Roberts v. Hill. 373. 
Eridence 7 ~ d d  insufficient to show thnt employee m s  ubing liis l~ersonal car 

in the performance of the duties of liis ernployn~ent a t  time of accident. Ellis 
v. S ,  r.rire Co., 4.53. 

Eviilence that the defendant tlril er, who on ned his own truck, was operating 
it  in highway construction morli in conrpnny wirh t r l lc l i~ owned by the road 
contrnctor, that the contractor reaerrecl the right to terminate defendant 
driver's serrices a t  any time they n ere unsatisfactory, and that the contractor's 
forc.man was up and down the conctlwction project a t  all times during norking 
hours directing the work of all the drivers and other worliers, is 7leld sufficient 
to be aubinitted to the jury on tlrr rlnestion of nhether defendant drirer was an 
employee of the road contractor nnd not an independent contractor. Hfl?.ris v. 
Coiisti~trrtion Go., 336. 

gj 21 $8 f. Instructions on Issue of Respondeat Superior. 
Instruction on issue of respo?zdcnt super.ior 71eld without error under pro- 

risions of G.S. 20-71.1. Jljachos7qt v. Trercsil. "7.  

§ 28e. Homicide Prosecutions-Sufficiency of Evidence and  Sonsuit.  
Eridence held sufficient to snpport verdict of guilty of mnnslaughter based 

upoil culpable negligence in operation of antomobile. S, c. Rotrritais, 311. 

5 28f. Homicide Prosecutions-Instructions. 
I n  a l~rosecution for inroluntary manslaughter, an instruction to the effect 

that defendant would be guilty if he killed a h n n ~ a n  being without intent in 
doing a lawful act "in an 11nlawfu1 manner." rather than "in a culpably negli- 
gent nianner," 71cTcl not to constitute prejnclicinl error wlien in other portions 
of the charge the conrt painstalii~?gly distinguishes between civil and criminal 
negligence, and instructs the jury that the unintentional riolation of safety 
statutes not inrolring actual danger to life, limb, or property would not consti- 
tute culpable negligence unless such violation was reckless or in  ranto on disre- 
gard of tlie safety and rights of other% S .  G, Bo111 i~ais ,  311. 

gj 29b. Prosecutions fo r  Reclrless Driving. 
In this prosecution under G.S. 20-140 there was no competent opinion eri- 

dence that defendant's car mas traveling a t  excessire speed, and the physical 
facts a t  the scene of the collisioll arc Ireld insufficient, standing alone, to take 
the case to the jury on the charge of recltless driring. and defendant's motion 
to nonsuit should h a r e  been allowecl. S. c. R o b i ~ ~ s o ~ ,  74.7 ; S. v. Sinzmo?ls, 780. 
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§ 30d. l'rosecutions for Drnnken Driving. 
A warrant charging that  defeildant a t  a specified time unlamfnlly and will- 

fully operated a motor rehicle upon a public road while nnder the influence of 
into~icat ing liquor is sufficient to charge the offeiise prosc:ibed by G.S. 20-138 
without a reference in the warrant to any statute, and the f ~ c t  that  the warrant 
refers to an inapplicable stature mill be treated a s  s~~rplusag:e, and is insufficient 
ground for arrest of the judgment. S. r .  Smith ,  00. 

Evidence that  defendant ran his automobile into the left rear of another car 
while attempting to pass it  on the public highnay, with testimony of patrolman, 
who reached the scene of the accident in about 10 minutes after the accident 
occurred, that in his opinion defendant was intoxicated, that  defendant xvas 
staggering, and that he had a strong odor of alcohol about him, is held suffi- 
cient to overrule nonsuit in a prosrcntion under G.S. 20-138. Ibid.  

The evidence in  this case is held sufficient to be submitted to the jury on the 
charge of defendant's guilt of d r i ~ i n q  an alltomobile on the public higlirvay 
while lrndrr the influence of intolicating liquor. S .  v. Bo71iyq, 141. 

§ 1. Sature, Requisites and Kinds of Bailn~ent. 
Where the purchaser of an autolnohile returns i t  to the dealer for the five- 

hundred-mile checkup to wliich he is entitled nnder tlie contract of sale. such 
delivery con~ti tntes  a bailinelit for the n~ntnn l  benefit of the bailor and the 
bailee. Iits. Co. v. Mot01 8, 153. 

4. Care and Custody of Property. 
A brtilee for hire is not a n  inwrer ,  b u t  is under legal duty imposed by lam, 

i r respect i~e of the contract. to exercise due care to protec't the subject of the 
1)ailrnent froin loss, damage or destruction. and may be held liable for damages 
resulting from negligent failure to perform this duty. Ii1.i. Co. 2;. X o t o r . ~ ,  183. 

7. Actions for Conversion. 
The bailor n~nkes out a 11rinan fncic case of actionable negligence of a bailee 

for hire upon sho~ving that  he delivered the property in good condition to the 
haitee, that  the bailee accepted it  and thereafter had exclusive l?ossession and 
control of the property, and failed to return it, or returned i t  in a damaged 
condition. Ills. C'o. v. Motors ,  18.7. 

Plaintiff's evidence tended to show that the purchaser ~f an autouobile de- 
livered i t  to the dealer for the fire-hundred-mile checlrnp, that  the l~urchaser 
did not again see the car until the n e ~ t  day when i t  had been damagrd by fire, 
altliol~gll tlie cars on either side of it  17 ere not burned, an 1 that in the interinl 
the car was in the exclusive posse~sion and control of the tlealer. Held: Vnder 
the rule :~pplicnble to baihucnts, plaintiff mntle out a p r i m 7  facie case sufficient 
to be submittetI to the jury, notn ithctm~ding the absencc. ot any evidence of 
a11~ facts v r  circu~nstinlccs relnting to the fir(, or tending tc' ~ h o n  any pnlticnlar 
acts of neg1igenc.e. Ibttl. 

6. Prosecutions for Wilful1 Failure to Snpport-Sufic.itnc;vy of Evidence 
and Sonsuit. 

'I'estimony to the effect that  defentlnnt ailinitted he nil:. the father of prose- 
cntrix' child, that thoi~ell he enre prozecutr~x' mother :! small SIIIII of niolley 
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for the child on one occasion, he had since refused to support it ,  that  letters 
written by the Welfare Department relative to his responsibility for the child's 
support were mailed to him and not r ~ t u r n e d  to the sender, and that  he ad- 
mitted having intercourse with prosecutrix on one occasion about eight months 
prior to the child's birth, is held sufficient to be submitted to  the jury, notmith- 
standing defendant's testimony in defense that he mas not the father of the 
child, that  no demand had been rnade on him for support, that  the money he 
had paid mas not in discharge of any duty to support, and the introduction by 
him of a birth certificate stating the length of pregnancy so as  to antedatt> the 
time he admitted having intercourse. A'. z'. TT70~'t7ram, 132. 

5 12. Right t o  Custody and Control. 
The mother of a n  illegitimate child is its natural guardian and has legal 

right to its custody, care and control, if a suitable person, even though others 
may offer more material adrantages in life for the child. This rule is not 
absolute, and the custody of the child may be awarded to another alien it  
clearly and manifestly appears that the best interest and welfare of the child 
demand it. TT'all v. IIavdee,  46;. 

I t  is necessary to support an ortlrr of the court awarding permanent custody 
of an illegitimate child to its nonresident mother that  the court find that such 
permanent removal from the State wonld be for the best interest and welfare 
of the child. Ibid. 

BILT, O F  DISCOVERY. 

8 l c .  To Obtain Evidence. 
After the pleadings have bern filed, application for  examination of the 

adverse party can be for  no legitimate reason other than to obtain evidence to 
be used a t  the trial, and is available to  the applicant as  a niatter of right. G.S. 
1-363.11. Aldr idge  v. Hasty, 333. 

After the pleadings have been filed. an application for examination of the 
adverse parties alleging that  the parties to be examined are  residents of a speci- 
fied connty and requesting that the esamination be had a t  the courthouse of 
that county, discloses sufficient reason for tlle designation of the place for the 
hearing. G.S. 1-568.11 ( b )  ( 4 ) .  I b i 6 .  

6. Introduction of Examination a t  Trial. 
Where order for examination of the adverse party after pleadings haye been 

filed is issued on proper application, and notice of the esamination is served 
on the adverse party, G.S. 1-56S.14, and the adverse party appears in person 
and by counsel and participates in the esamination, the depo~ition is admissible 
against him, subject to his right to escept to the competency, relevancy, or 
materiality of the testimony. d l r l ~ ~ i A ~ / c  v. Haatu, 333. 

Since the amendment of G.S. 1-365.25 ( a )  and ( b )  by Chapter 883, Session 
Laws of 1933, the party introducing the deposition of a witness does not malie 
the party examined his witness alld is not bound by adverse statements made 
by the witness during his examination, and upon motion to nonsuit only so 
much of the pretrial testimony as  tends to establish plaintiff's cause of at-tion 
or explain other testimony offered in plaintiff's behalf is to be considered. Ib id .  



§ 1936 .  Liabilities on Forged Endorsements of Checks. 
This action n a s  instituted by plaintiffs to recorer for cl~eclis belonging to 

them nliich defendant raslied for the boolilieeper of the corporate plaintiff 
after the booliltreper had forged endorsements of the payees. Ilcltl: Defend- 
ant's allegntion tliat l~laintilfs entri~stecl the checks to the fmolrkeeper, \T-ithout 
more. fails to clinrqe n~gligencc. on the part of plaintills prrsimately contrihut- 
ing to the cashill: of the checlis by defendant. Rvitt Co. v. Drlcqx, Illc.,  765.  

T l ~ i s  action nil. in.tituted by plaintiffs to recorer for c*heclis belonging to 
the111 nhicli defendant raslied lor tlie boolrherper of the corporate plaintilt after 
the boolilieeper hat1 furged entlorzenle~its of tlie payees. ITcld: Allegations 
that tlie bookkeeper h : ~ d  forged numerous otl1c.r checks is insufficient to charge 
~iegligenre on the part of l?l'li~ltifls nlien it is not alleged rvhether these other 
forgeries were coiumitted before or af t rr  t l~ose sued on, ~rherein plaintiffs 
nere  neglizent in super7 i-ing the booklieeper, or tliat there a a s  any causal con- 
nection betneen failuic to detect the other forgeries and the losses snecl on. 
Nor wonld testiniony of tlie plaintiffs' nitncsws, mainly that  adduced on cross- 
exainination. be wftirient to estnhlicll neqliqe~~ce in this respect on the part of 
p1'1intiffs. Ib id .  

3 29. Actions on Sotes-Defenses. 
.\II acconmodation endorvr  alleged tbnt the payee banli through its officer, 

who was also nn nqent for a life insurance company, a g ~ e e d  to procure the 
issuance of a term po11cy of life insurance on the maker, lhat  interest on the 
note and tlie insnrmlce premium were pnid to the officer, I hat  the policy n a s  
not issued, and tliat the ~nalrer (lied n itliln the term specified. H e l d :  Tlie allr- 
gations are  germnne to defense of nn action on the note by the payee banli, 
regardless of whether it is alleged that the premium was paid to the banli or 
to  the insurance conll)any, tlie basis of the defense being tne bank's brearh of 
its agreenient to procnre the i-11n11ce of the ~u l icy .  H a u k  I.. n w a t ? ,  610. 

Where. in all action on a note, defendant admits the execution of the note 
and pleads payment in full, the burden is upon him to prove this defense, ancl 
an inrtruction that the plaintil'l' had tlie bnrtlen of establishing by tlie greater 
weiqht of tlic eridence tlint deftandant was ind~bted  to him in some amount. and 
the a n i o ~ ~ n t  uf the intleljtc~clne<.;, 1111l.t be lleltl for rerersible error. 1r711te ?I. 

T,or/a 1 1 .  791. 
ROUST ).\RIES. 

111 this action involvillg the location of a d i ~ i d i n g  line betn-een the respective 
tracts of the parties. plaintiffs' IT-itliess testified tliat before dispute as  to the 
dividing line, one of defendants' predecessors in title pointetl out to the witness 
n line of marlied trees as  the true diriding line. The marlr'?d trees established 
t l ~ e  iliriding line as contended for b r  l?laintil't's. The trees pointed out nere  not 
referred to in the deeds. Ilrld: Fken thougl~ tlie t es t imo~~y may not be com- 
petent as  3 clec~larntion concerni~~g n private boundary. it is competelit as a 
declaration against interest nlnde by a forinc~r owner of the land cluri~i; the 
time of his o~rnersliip. SewIiirIi c. Pol frv ,  296. 

5 6. Proceedings to  Establish-Saturc and Grounds. 
Whcre, in an action to recorrr clnniapec for trespacs. defendalits adiuit plain- 

tiffs' title to tlie land en~bracetl witllin the description in plaintiffs' deeds. but 
ilispnte the location of the dil-iding line between plaintiffs land and thc land 
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of defendants, plaintiffs a re  not required to prove title, but only that  the clis- 
puted area lies within the boundaries of their tract. A-etc.kivl~ u. Porter, 296. 

The statutory direction that processioning proceedings be brought originally 
before the clerk is not jurisdictional, and the parties may agree that the cause 
be heard and determined in the first instance by the  res sic ling judge. S t r i~ l i -  
latld v. Kornegay, 788. 

BROKERS. 

S 10. Right  t o  Commissions Where Sale I s  Consummated. 
Plaintiff brokers' complaint 7~eld sufficient to state a cause of action to re- 

cover commissions on the theory of qtrantunz mert~i t  upon allegations that  de- 
fendant owners listed their property for sale a t  a stipulated price net to them, 
with the brolcers to receive as  commissions any amount in excess of the stipu- 
lated price which they could obtain for the property, and that plaintiff brokers 
obtained a prospect willing to pay a sum in excess of the stipulated price, but 
that through no fault of their own plaintiffs were prerented from effecting the 
sale because the owners took negotiations into their own hands and sold to 
plaintiffs' prospect for the stipulated price. Thornpso)~ v. Foster, 313. 

CARRIERS. 

S 3. JIatters and  Transactions Subject to  Federal Regulation. 
Interstate air  transportation is rw,ulated in accordance with the provisions 

of the Civil Aeronautics Act, Ptw!r.cll v. -1iv Lines, 20. 

8 4. Rates  and  Tariffs. 
An interstate Air Line is required to file with the Civil Aeronautics Board 

only such rules, regulations and practices as aff'ect rates or services under such 
rates, 49 U.S.C., Sec. 483 ( a ) ,  rind a time limitation as  to filing notice of clainl 
and institution of action for negliqent i l l j ~ ~ r y  to a passenger relates to an act 
of the passenger and not to sen-ke  of the carrier and is neither required nor 
authorized to be filed with the Board by the statute. Cro?cell v. Air Lines, 20. 

Motor carriers of freight in intrastate coininerce who exchange freight in the 
course of delivery are  not only given authority but are  required to estahlish 
joint rates, and may provicle for the d i~ i s ion  of revenues derired from such 
shipments by contract, subject only to the limitation that the contract shall not 
unduly prefer or prejudice a n r  of the participating carriers. Ctilities Coi11. c. 
Motor Lines, 166. 

The Utilities Conlmission is given authority to intervene and vacate a con- 
tract for division of revenue froin interchanged freight between two intrastate 
motor carriers only upon its finding after hearing that  the contractnal agree- 
ment between the carriers for the division of revenue for such shipments is, or 
will be unjust, unreasonable am1 inequitable, or unduly preferential or prejil- 
dicial as  between the contracting carriers, and when an order is entered by the 
Commission without such jurisdieticnal finding, the cause must be remanded. 
I b id. 

7. Control and  Regulation-Facilities and Terminals. 
Railroads a re  quasi-public corporations which must operate under the public 

policy of the State to encourage competition among them for the public good 
and convenience, and one railroad company will not be allowed to preclude 
competition b ~ .  another in a particular area by arbitrarily refusing such other 



reasonable use of its riglit of n a y  and traclrage. G.S. 60-37; G.S. GO-GO.  Ir'. R. 
O. R. R., 495. 

!j 8. Carriage of Goods-Unloading Facilities. 
,4 franchise  noto or carrier of goods by contract in intraszate coniiiiercr, oper- 

:xtiilg as  both initial 2nd delivering carrier, owes tlie duty to the employees of 
the consignee to exercise reasonable care to furnish a vehicle in reasonably safe 
contlition so that the employees of the consignee cml 11nl'~ad tlie trailer with 
reasonable safety. and the duty to nlalie reasonable and tiirtely inspection of the 
vehicle to ascertain ~ v h e t l ~ e r  it  is reaonnbly safe for nnloadii~g, and to repair 
or gire warnilig of ally dangerous condition in the trailer discoverable by such 
inspection. 13orlc!/r1~tt v, I f q m i .  23% 

Eridence llcld sufficient for jnr) on issue of negligence of motor c~ l r r ie l  in 
failing to use due care to pro1 itle vehicle reaso~inhly safe :'or unloatlin:: ant1 in 
failing to warn of danger. Ib id .  

a 2lc .  Liwbilitirs to  Passengers in  Boarding o r  Alightiing. 
1:viclence hcl(Z sufficient for jlu'y on issue of a i r  carrier'r, liability for failure 

to exercise due cnrc to provide safe passageway for passengers in goinq to 
board plane; carrier Itcld not entitled to inelenmity from municipality f11r such 
liability under terms of lease of port. Crozc'c'll v. ALT L i ~ ~ t s ,  20. 

A statclnent printed on the ticket folder that the carriel had set forth in its 
tariffs notice of time liinits for filing clainl and institution of suit for peisonal 
i n j ~ ~ r y  will not bar a passenger's action instituted within the limitation of G.S. 
1-32 (z) when it  appems that  the carrier had actual notice of the injury a t  
the time it  occurred, that the tarifis n ere filed only nit11 the Civil Aeron,lutics 
Board, and that the passenger, tlicngh a habitual traveler by air. had never 
reall on any ticket fold her s n c l ~  liinitation, it being necess try that  unch liniita- 
tion be distinctlg rleclarerl and deliberately accepted in order to be effecti~e 
Ibid.  

COJIPROJ[ISE A S D  SI~TTLEJIEST. 

# 1 .  Xatnrt., Requisitrs and  Validity of Agreements. 
A complete11 comproinise and settlenient fairly made beliveen persons legally 

conll~etent to contract ant1 l~nvinp the ai~tliority to (lo so with respect to the 
s~tbject matter of the coinprornise and supported by suflicient consideration, 
operates as  n inerger of. and bars all riglit to recover on, the claim or right of 
;~ct ion incl~~det l  therein. Je~17;iit.v r .  F'ic'7~7.q, 776. 

A\ns\vcr 11 r7tl to allege settlenlml: 11ncler snspencletl juclgin~~it in crinlinnl pros- 
tlcntion in s:~tisfnction of clili~n for (lainages arising out of collision. Ibit7. 

a 6. S11tTicirnc.y of Evidence and Nonsuit. 
A\ll agreement between t ~ v o  or niore persons is an es+ntial element of a con- 

cpiracy. and such agreement must be proven directly or by evidence of facts 
troni 11 hich the aqreen~ent mnj he legally i n f t v e d  nnd not such as  rnicc n Inere 
i~~spicion.  S, v. Phillips, .ilG. 

The association between a llusba~ld ant1 nife, living in the marital ctate. a t  
the time the 111isl)and obtained money by false pretense from a third l)erqon. lias 
no probatire force i11 estnblishing n concpiracy between then1 to tomnit  the 
offense. ,4s to nllether one s p o ~ ~ s e  ~ n n y  be quilty of conspiracy n it11 thc other 
qponse, q u a w e ?  I b i d .  
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The mere subsequent possession by a wife of a portion of the money obtttined 
by her 1111,sband from a third person by false pretense has no probative force 
in establishing a prior agreement betneen the husband and wife to coluinit the 
crime, or even to charge her with guilty lino\~-ledge of how the proceeds were 
obtained. I b i d .  

The State's evidence tended to slio\r thnt defentlant liusbnnd obtained money 
by false 1,retenw from a third perboil under the guise of preventing a purported 
criniinal prosec~ition of such third 11erson by the Board of Public Welfare for 
aiding and obtaininq nnwirrrante'l old nee assistance benefits. Held:  A state- 
mcwt by defendant wife to such third person, after the alleged false pretense 
had been practiced, that  if such third person deposited liis money olitside the 
city, the Bonrtl nouldn't know lie had it, does not tend to show that the wife 
conspired with the husband to commit the offense of false pretense. Ibid.  

C'OSSTI'L'UTIOSAL LAW. 

3 1 .  Police Power-Regulation of Tradcs and Professions. 
By virtue of its police power a state is authorized to establish qunlifications 

for admission to practice law in its jurisdiction. B a k e r  v. Val'so', 260. 

1 8 .  Equal  Protection, Application and Enforcement of La\vs. 
The right to practice law in the State courts is not a privilege or immunity 

of n citizen within the nleaning o; the Fourteenth Amendment to the Federal 
Constitution, nor has applicant s h o \ ~ n  a violation of any rights guaraatec.d by 
the State (lonstitntion. Article I, Sec. 17. B07icl. v. T'aixei., 260. 

§ 20b. Due Process of Law i n  Gene~,al. 
The nwre fact that n stnte conrt overrules its previous decision on a question 

of state law does not constitute a denial of due process under the Fourteenth 
hnlendnlent to the Constitution of the LTnitecl States. Sumnarell v. Rrtciiig 
dsso., 61-1. 

3 15.  In~pa i rment  of Obligations of Contract. 
The Federal Constit~~tional protection of the obligations of contracts against 

state action is directed only against impairment by legislation and not b~ judg- 
ments of courts. S u m i i ~ ~ . r l l  C. Raciliy ASSO., 614. 

A contract imposes no bindiiig obligatioas if its validity is dependent upon 
the prorisions of au u~iconstitutionnl statute. Ibid.  

a 32. Constitutional G u a ~ a n t r c s  of P e ~ s o n s  Accused of Crime-Sccrssity 
for  Indictn~cnt .  

The Superior Court has no jurisdiction to try a n  accused for a specific mis- 
demeanor on the warrant of an inferior conrt unless he is first tried ant1 con- 
victed for such niisdemeanor in the inferior court and appeals to the Snperior 
Court froin the sentence pronounced against him by the inferior conrt on his 
conviction for such misdemeanor. S .  2:. Hal l ,  109. 

3 31a. Due Process in Prosecution of Criminal Actions i n  General. 
Every ~ e r s o n  charqed with crime has a n  absolute right to a trial before an 

impartial judge and a11 unprej~icliced jury in an atmosl~bere of judicial calm. 
S. v. C'nii ipc. 60. 



9 34c. Constitiitional Guarantees of Persons Accused of Crime-Right t o  
Confront Accusers. 

The constitutional right of a person nccusetl o t  crime to cmfront  his accusers 
embraces the riqht of accused to liax e n itnesses in conrt artd to examine them 
in his behalf, and a fair opportnnity to prepare and present his defense, and 
this constitutiollal right of confrontation innst he adoriled accused not only in 
form but also in substance. S. 1,. JIarliric y. 230. 

3 34d. Constitutional Gi~arantees  of I ' t ~ s o n s  Accused of Crime-Right t o  
Counsel. 

Circninstances held not such as  to reclulle court to appr'int counsel for cle- 
fci ldmt in noncapital case. S. 2;. ilnc1~-nt 11, 220. 

CONTRACTS. 

8 1. Nature of and Right  to  Contract i n  General. 
Persons sui j?ii.is may make any contract not contrary to law or public 

lwlicy. Clarlce a. Butts, 709. Right to contract is liberty and property right. 
Clriltlr~ss v. Abelcs, 667. Law will not inquire into wisdom of contract in ab- 
sence of fraud. Roberso,r a. W i l l i a m s ,  606 

§ 5. Consideration. 
Execution of one contract may be consideration for another. Cl~ildress v. 

Abcles, 667. 

§ 6. Definiteness. 
The law does not fa\-or the destruction of contracts on tlle gronnd of indefi- 

niteness and uncertainty. C h i l d l ' e ~ ~  5. Abcl~s ,  667. 
A11 agreement by the seller to pay to plaintiff commissions a t  a fixed rate on 

all  sales made under a contract with a certain purchaser \&.ill not be declared 
void for indefiniteness or uncertainly, e w n  though tlle agreenient be terminable 
a t  will. Ibid. 

7 .  Contracts Against Public Policy-Contracts Limiting Liability fo r  
Segligence. 

Contracts ii~ileninifying one against his OIW negligence nr,. strictly construed. 
Crowell v. Air Lines, 20. 

3 8. General Rules of Constructioi~. 
Wliile punctuation is ineffecti~~e as  against the plain mearing of the language 

used by tlle pnrtirs to a contract or other instrument in writing. still the rules 
of punctn:ltion nlay br  used to aqsist in determining tlle intent of the parties. 
Stcphc)ts Po. v. Tdi~k, 289. 

The intention of the parties as  expressed in the wri t te~i  agreement is con- 
trolling, and 1~1icn such acreenlent is esplicit, the court must so declare irre- 
speclire of ~ r h n t  either party thought the effect of the contr:~ct to be. ITozula?ld 
v. Stitzer, GS9. 

§ 26. Interference With Contractual Rights by Third Person. 
A contract executed by persons siti iilris who have the legal riglit to contract 

may be vacated or annulled by a stranger thereto, eren though the stranger 
be a State agency, only in the luiulner and mc~thod proridcd by la~r-. Utilities 
Com.  v. H o t o ~  Lines, 166. 
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Party may be held liable for wrongfully inducing third party to breach con- 
tract with plaintiff eren though contract be determinable a t  nil1 of such third 
party. Childrcss v. Abclcn, 667. 

In an action against a third person for v r o n g f u l l ~  inducing a party to a con- 
tract to breach same, malice is ordinarily lnaterial only npon the question of 
pnnitire clnmages. Ibid. 

A person is justified in interfering in a colitract between two other persons 
if he is in coml?etition with one of theni. Ibid. 

Rnt conflicting eridence on this issue is for jury. Ibid. 
In an action for wrongfully indncing one of the parties to a contract to 

breach same, the fact that plaintiff may hare a right of action on the contract 
nqainst the otlicr 1)nrty to the agreement. is no defense. Ibid. 

In this action against strangers to a contract for ~ ~ r o n g f u l l y  indncing one of 
the parties to the agreeluent to brcach same, defendants set up the defense that 
the contract was entered into in the  State of Georgia and that  ~ ~ n d e r  the laws 
of that  State the coiltract n-as  menf force able because not in writing. Held: 
The defense of the statute of frauds. both under the laws of this State and the 
l a m  of the State oC Georgia, is not a~a i lab le  to defendants, who are strangers 
to the agreement. Ibid. 

CONTROVERSY VITHOCT ACTIOK. 

S 4. Hearings and Judgnlent-Conclusive~~rss of Facts Agreed. 
Where gartiea submit cause on cgreecl statement of facts, the cause must be 

determined on the facts agreed, and conrt ma1 not hear eridence to find facts 
or grant rehearing for newly discorered evidence. E d ~ c a d s  u. Raleiglr, 137. 

COEPORATIONS. 

5 10.  Stock11oiclr1-s-Sttack of Corpori~te Acts o r  Transactions. 
A\ eorpor.~tion orzanized to construct and niaiutain conimon trackage for the 

incorporating railroatls w:~s under the control of one of the two railroads using 
such con~l~lon facilities. Such corporation and the railroad having control 
thereor, through persons \rho acted for both, denied the other railroad company 
the right to constrnct a junction or turnout from the common trackage. Hcld: 
The l a ~ r  will not reqnire a rain thing and, therefore, such other railroad com- 
pany is not reqnired to esliaust its rights as  a stocliholder before instituting 
action to establish its right to construct the turnout. R. R. ti. R. R., 495. 

Where an incorporator's rights to w e  facilities held by the corporation for 
joint use of the incorporators depend upon the circumstances surrounding the 
incorl~oration, confirnied by usage and course of dealings between the lmrties 
over a period of years, and not upon its rights as  a stocliholder, 71e7r7. such 
incorporator will not be required to exhnust its remedies as  a stocliliolder 
before institnting an action to catabliqh its rieht to use the conlmon ft~rilities. 
Ibid. 

16. Dividends. 
The cleclaration of a cash diridend by a corporation creates a debt from the 

corporation to each of its stocliholder~ \rho then l~old such stock. I I !  IT Es ta te  
o f  Bulis ,  52g. 
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C'OTTSTIES. 
3 21. Liability for Torts. 

The doctrine that  a county is not liablt, for the negligence of its officers and 
agents in the e ~ e l c i s e  of governme1lt:ll fmlctions obtains in this jurisdiction. 
1Iayes .z;.  billing^, 75. 

A county acts in a purely governnlental capacity in erecting and maintaining 
n jail, and in an action to recover for nrongfnl (1e:ltli allezedly resulting from 
the negligence of the connty in this re5pect. drinurrer is properly sustained. 
The exception to the general rule of nonll:ll)il~ty in sncli i n ~ t n n t  es in regard to 
~ ~ i ~ ~ ~ i l c i l ~ n l i t i e s  iz not e\tendeil to conntiec. Ibrt7 

COURTS. 

1 . Conflict of Laws Between This and  Other States. 
Ln\\s of state of decedent's residence and in \ ~ l ~ i c h  estate was administered 

con~ro l  clistrihution, and its decree discharging ai1n1inist1~ntri.i cannot be at- 
tacked in our court. Groonlc v. I,eatlrct lrootl, 373. 

Party may not maintain action here cliallenging jndgnlcnt of foreign probate 
ronrt. I b i d .  

14 35, U n i f o l ~ u  Reciprocal Acts. 
Proceedings under Uniform Reciproral Enforeenlent of Support Act. Mahan 

1.. Rmd,  641. 
CRIMINAL LA17V. 

11. Appeals t o  Superior Court f rom Inftwior Courts. 
nefendilnt v a s  convicted in a recorder's court for possession of nontax-paid 

\vhiskey for the purpose of sale. 011 appeal, lie was convicted in the Superior 
Court with having in his possession nontax-paid whiskey, xnd was found not 
guilty of possession of noi1ta.i-paid ~ h i s l i e y  for the purpose of sale. Held: 
The j~~dgnient  must be arrested, since defendant may not be prosecuted in the 
Superior Court on the original warrant e ~ c e p t  for an offei se for which lie mas 
convicted in the inferior court. 8. v. Hall, 109. 

l 4 ? 5 .  Certiorari from Inferior Court to  Superior Co~wt.  

On co.tiornri from a n  inferior court, the Superior Court acts only as  a court 
of r e ~ i e w  and is confined to the facts as  t l i e ~  appear of record. In  1.c StoliZeu, 
658. 

Certiorari, a s  a s l lbs t i t~~t r  for nn appeal, must I)e iipplied for in ap t  time, 
ordinarily a t  the nest  term of the supervising court. In this case petition for 
certiorari filed some 11 years after sentence was not in 1pt time and should 
have been denied. Ibid. 

§ l'ic. Plea of Nolo Co11tendt.r~~. 
Where defendant's attorney tenders a plea of ?tolo toirtcirdoc, but the de- 

fen~lant  in apt time disavows the plea and c20ntinurs to l~rotest  his innocence 
th ro~~ghout  the procecdinq, the defendant is not ho~und by t119 plea and is 
entitled to have his day in court before a jury, and judgment entered on the 
plea of 11010 coulotdcre will b r  vacated on appeal A. 2;. navlelt, 233 

3 2%. Facts  i n  Issue-Substantive and  Collateral Evidence in General. 
Testimony of a witness a t  the preliminary hearing. biought out on cross- 

examination after the witness has given contradictory tetstiinong a t  the trial, 
is held competent solely for the 1,nrpose of impeaching the testimony of the 
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witness a t  the trial 311d may not be considered as  substantive evidence of the 
facts a t  issue. 8. v. Cope, '744. 

5 29b. Evidence of Guilt of Other Offenses. 
The general rule is that  in a prosecution for a particular crime, the State 

cannot offer evidence tending to show that the accnsed has committed another 
distinct, independent, or separate nffense, even though the other offense is of 
the same nature as  the crime chargrd. S. c. .lfcClai~r. 171; S. v. Xuers,  462. 

Evidence disclosing the coinmisoion 1)y the accused of a crime other than the 
one charged is admissible when the t n o  crimes are parts of the same trans- 
action, and by reason thereof are  q o  connected in point of time or circunlstance 
that one cannot be fully ~ h o w n  witllont  pro^-ing the other. S. v. 3lcClai)t, 171. 

Where a specific mental intent or state is a n  essential element of the crime 
charged, eridence may be ofY'ered of such acts or declarations of the accused a s  
tend to establish the requisite mental intent or state, eren though the evidence 
discloses tlie commission of another offense by the accused. Ibid. 

Where guilty lrnowledge is an essential element of the crime charged, evi- 
dence may be o!fered of snch acts or declarations of the accused a s  tend to 
establish the requisite guilty knoivledge, e'ien though the evidence reveals the 
con~mission of another offense by the accused. Ibid.; S. v. Myers, 462. 

Where the accused is not definitely identified as  the perpetrator of the crime 
charged and the circumstances tend to show that  the crime charged and an- 
other offense were committed by the same person, evidence that  the accused 
committed the other offense is admissible to identify him as  the perpetrator of 
the crime charged. S. u. dicClain, 171. 

Where eridence tends to prove a motive on the part  of the accused to commit 
the crime charged, it  is admissible, cren though i t  discloses the commission of 
another offense by the accused. Ibid. 

EritIeilce of other crimes is admissible when it tends to establish a co~nmon 
plan or scheme embracing the commission of a series of crimes so related to 
each other that proof of one or more tends to prore tlie crime charged and to 
connect the accused with its cornmission. Ibid. 

In  prosecutions for crimes involving illicit sexual acts of a consensual char- 
acter between the same parties, i t  is permissible for the State to introduce evi- 
dence of both prior and subsequent acts of like nature as corroborative or 
explanatory proof tending to show the mutual disposition of the participants to 
engage in the act and rendering it more probable that the act relied on for 
conviction occurred. Ibid. 

In  prosecutions for continuing offenses, eridence of other acts than that  
charged is generally admissible to corroborate or explain the evidence showing 
the act charged. Ibid. 

Since evidence of other crimes is likely to have a prejudicial effect on the 
fundamental right of the nccused to a fair trial, the general rule of exclusion 
should be strictly enforced in all cases where i t  is applicable. Ibid. 

8 32a. Competency of Ci~.cuinstantial Evidence. 
When the State relies on circumstantial evidence, all facts and circumstances 

forming a link in the chain of proof and which tend to prove the facts sought 
to be inferred as  a reasonable and logical deduction are  competent, but evidence 
of facts or circumstmces which are  equally consistent with the existence or 
nonexistence of the fact sought to be inferred is incompetent. S. v. Xto?~e, 606. 
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§ 33. Confessions. 
'l'he e\trajndicial statement of an accuscd is a confer>sion if i t  admits de- 

felltlant's guilt of the offense c11:lrged or eren an essentixl part of the offense. 
R.  v. Hamc I . ,  S.5. 

The e~trajiit1ici:il confessioii ol' the ~ccused  in a crimiilal case is adn~issible 
if, and only if, it was in fact ~ ~ o l ~ i n t a r i l y  inade. I b i d .  

As a gcnernl rule, a confession is presumc~l to be v o l u r ~ t a r ~ ,  and the burden 
is on the acciis?tl to S ~ I O J V  the contrary. Ib1r7. 

Where an accused lins  mad^ an iilrol~mtnry confession, any subsequent caon- 
fession is prea~unetl to ~ r o c e e d  froin the smne vitiating influence, and the bur- 
den is on the State to establish the 1 o1nntal.y character of the snbseqnent state- 
ment before it can he  receirecl in exidence. Ibrd. 

The State offered in evidence two confer~ions by defendant. Upou the zoir 
(Tire the trial j11d-e rnled that the first confes.sion was inxoluntary because 
wrung from drfend:~nt by threat of deliverhg hi111 to a mob. The testimony 
disclosed that the second confession  as made some 12  or 18 hours later, that 
defendant W : I ~  told that lie did not hnrc to malie a statement and was ~vnrned 
that  whatever he said wo111rl be used for or against him. Defendant himself 
corroborated these facts. IIcTrl: The evidence supports the finding of the trial 
court that  the second statement was rolmtari ly  made. I b i d .  

Estrnjndicial confession mnst be corroborated by othe- evidence to he suffi- 
cient for jury. S. v. C o p .  244. 

5 34e. Silence a s  Itnpliecl .\dmission of Guilt. 
In  order for testin~ony of hearwy statements to be competent a s  a n  implied 

admission of guilt on the part  of clefendant, i t  must not only appear that the 
statements were made in the presence of defendant, but also that  the circnm- 
stances jvere such as  to call for n denial on the part of defendant and that he 
hall opportunity to do so. 8. v. T C I X ~ ~ C ,  538 

5 12a. Character Evidence of Defendant. 
\ITliere clefendant testifies in his o n n  bell:ilf, his evidence of good cliaracter 

is roml~etent to be considered both as  snhstaative evidence on the issue of guilt 
or innocence and also as  affecting l i i ~  credibility as  a wit?ess 8. 1;. T170rt7ram, 
132. 

The State may not show directlj or through the guise of cross-esa~i~in:~tion 
specific acts of inisconduct to establish the bad character of the accused. R. v. 
Pli l l l i p s ,  .51& 

5 42c. Cross-Examination of Defendant and Defense Witnesses. 
111 the cross-examination of the male defendant, the solicitor asked liim 

nnmerons questions which assun~ed to be facts the 11np .ored insinuatioi~s of 
clefendant's guilt of a number of cwllateral offenses Hcld:  The cross-er\amina- 
tion was improper. S. v. PJ~il l ips,  S10. 

If a prosecuting attorney wislies to vouch for the esistence or the t m r h  of a 
fact in the trial of a cause. he should retire from the case, have another ap- 
pointed to prosecute, take the stand as  any other witness:, give competent eri- 
dence, and submit himself to cross-examillation. I b i d .  

Questions aslied the male defendant on cross-examination to impeach him 
as to collateral matters which are  so framed as to assert in adrance the nntrnth 
of defendant's denials, 71tld to violate the rule that  the State is bound by the 
answer of the accused to such questions. I b i d .  
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I t  is improper for the solicitor to ask defendant on cross-examination ques- 
tions insinuating that defendant's brother had been conricted of a n  offense. 
I b i d .  

The solicitor on cross-examination of defense witnesses and the feme defend- 
an t  asked numerous questions assuming to be facts the unproved insinuations 
of the maIe defendant's guilt of a number of collateral offenses, together with 
insinuations that the male defendant had aided his wife in despoiling a helpless 
orphan of her inheritance ant1 that the male defendant's brother had been 
guilty of a collateral offense. FTc.7d: The cross-esamination was improper. 
I b i d .  

In  cross-esamiaing defendant nut1 the witnesses for the defense, the solicitor 
may not, by insinuating questions or by other means, place before the jury 
incompetent and prejudicial matters not legally admissible in eridence. I b i d .  

The solicitor may not, on cross-examination of defense witnesses, needlessly 
badger or humiliate them by impertinent or insulting questions ~ h i c h  he linows, 
or should lmom, cannot possibly elicit any competent or relevant testimony, 
such as  that the witness' brother-in-law was a chronic thief, etc. I b i d .  

§ 42e. Impeaching Witness. 
Testimony of a witness a t  the preliminary hearing, brought out on cross- 

esan~ination after the witness has given contradictory testimony a t  the trial, 
is lreld competent solely for the purpose of impeaching the testimony of the 
~vitness a t  the trial and may not be considered as  substantire evidence of the 
facts a t  issue. S .  v. Cope,  244. 

3 42f. Exculpatory Statements o r  Testimony by State's Own Witnesses. 
The State is not precluded from showing the facts to be otherwise than as 

stated in the declarations of a defendant, eren though the State itself intro- 
duces testimony of such declarations, but when the State offers no evidence 
contrtr. it presents such decIarations as  worthy of belief. S .  v. T o l b e r t ,  443. 

When the State introduces testimony of an exculpatory statement made by 
defendant i t  presents such statement as  worthy of belief, and while the State 
is not precluded from showing the facts to be otherwise, defendant is entitled 
to whatever advantage the statement affords, even to a n  acquittal when the 
statement is wholly esculpatory and there is no eridence tending to show the 
facts to be othern~ise. S. v. Sitnmous, 780. 

9 43. Evidence Obtained Without Search Warrant.  
Where defendant upon the trial objects to the admission of evidence obtained 

~vithout a search warrant,  and the court upon the v o i r  d i r e  finds upon conflict- 
ing eridence that  defendant consented to the search of his premises by the 
officers without a nar ran t ,  the finCing of the court, supported by evidence, is 
conclusive, and the eridence obtained by the search is competent. S. v .  Moore, 
749. 

44. Time of Trial and  Continuance. 
Trial upon a n  indictment charging an offense less than a capital felony may 

be had a t  the term the bill of indictment is returned. S. c. Hac7i??e~, 230. 
When a request for a continuance in a criminal prosecution is based on the 

right of the nc.cnsed guaranteed by the Fourteenth Amendment to the Federal 
Constitution and Article I, Secs. 11 and 17 of the State Constitution, the ques- 
tion is one of law and not of discretion, and the decision of the lower court is 
revienable. I b i d .  
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Eridence Ircld to support conchisiol: that denial of continuance did not abro- 
gate right of confrontation. Ibitl. 

48. JIotions for  S e w  Trial fo r  Miscond~~ct  of o r  df ter t ing Jury. 
111 this proseciition for rape one ~ri tness  rolunteered information to the effect 

that  tlefentl;~nt \\-as a n  escal~ed convict, and nnother wilness made a statement 
to like effect in response to an intlcfinite question of the solicitor which did not 
foreshntlo\~- such response. Seitlier statenlent disc1o:jed the nature of the 
offense for \rhich the defendant \\-as sen-i~ig the sentenc~!. In  each instance the 
trial court inmedintely and cnlphaticall~ \T-itliclren. the eridence from the con- 
sideration of the jnrors and instructed them to disregard it. Hcld: The testi- 
mony was not admitted by the conrt and the incidents were rendered harmless 
by tlic ~ r o ~ n p t  action of the trial judge. 8. z,. Hamci . ,  8.5. 

8 30cl. 1~::upl~ession of Opinion on Facts by Court During. Progress of Trial. 
( I n  instructions, see hereunder 5 5 3 f . )  

The judge is forbiclclen to convey lo the jury in any \ , a y  a t  any stage of the 
trial hic: opinion on the facts i l~rolred in the case, and the trial begins nithin 
tlie purview of this rule  hen the prospectire jurors arc. called to be examined 
touching their fitnes\ to  s e n e  011 the trial jury. G.S. 1-1 SO. R. v. C a n i p e ,  GO. 

Whether the conduct or the language of the judge amounts to an espression 
of his opinion on tlie f a d s  is to be determined by its probable meaning to the 
jury, and not the motirc of the jndge. I b i d .  

Where the court, in interrogating prospectire jurt rs in regard to their 
scruples asainst capital l~nnisliment, refers to se\ era1 celebr:ited cases and asks 
them, in tlie presence of those iruniediately thereafter iwyaneled to try tlie case, 
whether they moulcl not render a rerdict calling for the death sentence in such 
cases, defendant must be awarded a new trial not\rithc3tandin,-in that the court 
thereafter ca~itions them that  lie (lid not mean to conpare the case a t  issue 
\\-it11 the other cases. I b ~ l  

G.S 1-IS0 proscribes a n  e\piession of opinion by the c20urt upon the evidence 
not only in the charge but x t  any time during the course of the trial. S. v. 
S i t z ~ t h ,  00. 

While the trial court may prolmuid co~ul~etent questions to a n itacss in order 
to clarify his testimony or to brinq out some fact that  has been 01 erlooked, the 
court may not cross-examine a nitness or ask a nitnesi; questions for the pur- 
llose of impeaching him or cnstin; doubt upon his testimony. and a new trial 
is a\\arded in tliis case for inlpenching questions asliec h; tlie conrt. I b ~ d .  

In  this case a new trial is awarded for interrogatio is of a witness by the 
court which n e n t  beyond a mere effort to clarify the witneqs' testimony and 
nnlomlted to a n  expression of opinion on the facts by the colirt. S. v. XcRae,  
334. 

# SOf. Argument of Solicitor. 
Where tlie reliiarlis of counsel are  improper in tliemsehes, or a re  not war- 

lanted by the evidence, and a re  cxlcnlatecl to mislead or prejudice the jury, it  
is the duty of the court to correct same upon objection, and, el-en in the absence 
nf objection, i t  is proper for the conrt to correct grosm abuse cs  m c v o  ~izotzc. 
8. o. Smitli, 631. 

Ordinar i l~  the conrt. ul~on objection, may correct improper argument of' the 
solicitor in his charge, but if tlie impropriety be gross it  i i  the duty of the conrt 
to interfere a t  once. I b i d .  
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Impropriety in solicitor's remarks hr ld  not cured by court, and new trial is 
awarded on appeal even in absence of exception before verdict. Ibid.  

§ 51. Province of Court and Jury in General. 
I t  is the duty of the judge alone to decide the legal questions presented a t  

the trial. m d  to instruct the jury as to the law arising on the evidence given 
in the case. S .  v. Ca~ripe,  60. 

I t  is the task of the jury alone to determine the facts of the case from the 
evidence adduced. Ibitl. 

While the probatire weight of legal proof is for the jury, the sufficiency of 
proof in law is for the court. S .  11. S i / / ? l l t o ~ ~ s ,  780. 

8 5% (1). Consider~tion of Ericlrnce on Motion to Nonsuit. 
Upon motion to nonsuit under G.S. 15-173, the eridence is to be taken in the 

light lnost favorable to the State. 5'. c. Sirninons, 780. 

§ 5% (2). Sonsuit-Sufficiency of Eridence in General. 
An extrajudicial confession must be corroborated by other eridence vhich 

a t  least establishes the corpus rle7;cti in order to be sufficient to sustain conric- 
tion of a felony. This is particularly true in prosecutions for sesual  offenses. 
S. u. Cope,  244. 

The introduction by the Stale of testimony of excu1pator;r declarations made 
by the defendaut does not warrant nonsuit when the State introduces substan- 
tive eridence in contradiction of such clecln~ations, but nhen  the State offers 110 

eridence in contradiction of the \vliolly escnlpatory declarations or  statements 
of defendant, the defendant is entitled to avail himself of such defense by 
demurrer to the evidence under G.S. 1.7-173. S .  u. Tolber t ,  445. 

In  order to be sufficient to he  si~bnlitteil to the jury, the State's e\ idence must 
tend to prove the fact a t  i5we n s  n fairly logical and legitimate conclusion, and 
evidence which merely raises n suspicion or conjecture is insufficient to with- 
stand motion to nonsuit. S .  v. Si~?znboiis, ;SO. 

When State introduces testimony of 1vholly exculpatory statenlent o f  tie- 
fendant, nnd no evidence that  facts were otherwise, nonsuit is proper. Ibid. 

§ 32a (3). Sufficiency of Cirrun~stantinl Evidence to Be Submitted to Jury. 
In  order for cirenmstantinl evidence to be sufficient to be submitted to the 

jury, the facts and circuinstanceq addncetl by the evidence must be of such 
nature and so connected or related as to point unerringly to defendant's guilt 
and esclnde any other reasonable hypothesis. S .  v. S i m n o i ~ s ,  780. 

§ 53f. Expression of Opinion on Evidence in Charge. 
The mere fact that  the court uses more words in the sunlmation o f  the State's 

contentions than i t  does in the slln~mation of the defendant's contentions does 
not in itself support an  assertion that  the court espressed an  opinion on the 
eridence in violation of G.S. 1-180. P. v. S tnu t l i f f ,  332. 

§ 5%. Charge on Character Evidence of Defendant. 
Where defendant testifies in his own behalf, his erideilce of good character 

is conlpetent to be considered both as  substantive evidence on the issue of guilt 
or innocence and also as affecting liic credibility as a witness, and an  instruc- 
tion which restricts snch eridence to the question of credibility entitles him to 
a new trial. S. v. TVorthan~, 132. 
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§ 56. Arrest of Judgment. 
If warrant charqes oft'ense in plain and explicit mai181er and contains sufi- 

cient matter to enable the court to proceed to judgnieut, iiiotion in arrest of 
judgment on ground of defectirc. \ ra lrant  is properly denied. S. v. Smith, 99. 

Fact that  warrant refers to illapplicable statute not ground for arrest of 
judgment. Ibicl. 

Where on appeal to Superior Conrt defendant is co irictecl of offense not 
included in charge upon n71iich he m s  conrictetl in ini'erior court, judgment 
must be arrested. R. v. ITa71, 100. 

Defects or irregularities in the drawing or organization of the grand jury 
11my not be prcsentetl by motion in arrest of judgment. S. v. Gnles.  319. 

62e. Concurrent and Consecutive Sentences. 
A sentence to the common jail of a connty upon conviction of one offense, and 

a subsequent sentence to the State Prison upon a conviction of another offense, 
in the absence of order in tlie judgment that the sentenws should run concur- 
rently, are  consecutive and not co:icnrrent sentences. S 1.. Bentlc!l, 112. 

§ 62%. Suspended Judgments and Ex~cutions. 
The term "good behavior" as  nsed in an order snspwding execution of a 

sentence means law-abiding, and a clefendant does not breach such condition of 
suspension unless he is quilty of conduct constituting a 7 iolation of some crim- 
inal law of the State. S. v. l l i l l ~ i c r ,  602. 

The discretionary authority of the trial judge to order that a suspended 
sentence shonld be actirated niust be predicated upon a finding, based upon 
eridence of sufficient probative force to generate the conclusion in the minds 
of reasonnble men, that  the defendant bad in fact breached a conclition of the 
suspension. and in the absellce of such proof, defendant is entitled to his dis- 
charge as a matter of right. Ibtd. 

The fact that a defendant has no occupation to the knowledge of the officers 
testifying is insufficient alone to sul~port  a finding t11:lt the defendant is a 
vagrant as  tlie basis for an order euecnting a suspendd  sentence, especially 
when there is positive evidence that  the defendant has a home and possesses 
ready cash. G.S 11-336. Ihid.  

Evidence that officers fonnd glasses and fruit jars having an odor of whiskey 
in the kitchen of the defendant's honse and a nliinber of empty fruit  jars in 
back of the honse, that dnring a rlap n number of people would drive up to the 
house, knock on the door, and that  defendant on some occasions wonld come to 
the door and speak to lhem ancl then thc people wonld lmve, without evidence 
that  defendant passed anF packnge to any of these visitcsrs or that  they passecl 
money or any object to him, or that there was any dicsorder or disturbance, 
is lrclQ insnflicient to snppolt an order eyecutin:: a suspended sentence on tlie 
:ronntl that defendant had riol;~ted the 1 , i ~  Ihid.  

The n~a\ilnrnn l~eriod dnring which the euecntion of a sentence in a criininal 
case nlny bc suspended upon conclitionq is 5 3 cnrs, but orclillnrilp a snspension 
in exceqs of Are years mill be held roid only as  to that  portion in excess of the 
statutory nmuimum, and the sentence ma) be ordered c.\ecnted for condition 
broken a t  any time within the 5-year period S .  v. N c B ?  idc,  619. 

Where e\ecution of sentence is snspendetl upon condition that  the defendant 
be of qood beharior ancl violate none of the l a n s  of the State, the violation of 
a criminal law of another state is not a brmch of the cc~ndition and cannot be 
made the basis for the execution of the sentence. I b i d .  
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CRIMITAL IATT'-C~II tinued. 

The fact that a n  order directing the execution of a suspended sentence is 
held erroneous on appeal for want of proper finding of condition broken, does 
not prejudice the pon-er of the court helow to activate the sentence thereafter 
for violation of any valid condition, if such be found and properly adjudicated, 
during the period of suspension, but where there is nothing in the record to 
suggest that  defendant had violated any of the conditions upon which his sen- 
tence was suspended, i t  will not be directed that  he be held in custody for 
possible further inquiry, but it will be directed that he be immediately released. 
Ibid. 

§ O i a .  Supervisory and Appellate Jurisdiction of Supreme Court. 
The defendant's assiqnments of error to the argument of the solicitor in a 

non-capitnl caqe cannot be sustained \\hen not supported by exception taken 
before verdict, but upou the record in this case the Su1)reme Court, ia the exer- 
cise of its supervisory po~rer ,  takes co~nizance ex mero motu to preserve de- 
fendant's constitutional right to a fair and inqmrtial trial. S. v. Smith, G31. 

This was an agpetrl by the State fro111 judgment of the Superior Court upon 
a writ of w r t i o r a ~  i issued qome 11 years after the rendition of the judgment 
attacked. IJelt7: Regardless of the Btnte's right to appeal from the judgment 
of the Superior Conrt releasing defendant from custody, the Supreme Court. in 
the exercise of its supervisory power, holds c s  mero ntotu, that  after the lapse 
of such time the writ of c r r t io rn~i  was not available and that the writ was 
improridently issued. :lnd the cause is remanded to the inferior court. I n  re 
Stokleii, 6.58. 

§ 67b. Judgments Appealable. ( In  civil cases, see Appeal and Error  $ 2 . )  
On defendants' appeal from conviction in a recorder's court, they moved to 

quash the warrants on the ground that !he recorder's conrt was established by 
local act in contrarention of Article 11, Sec. 20, of the State Constitution. The 
motion to quash was denied, and defendants appealed, although they had not 
been tried in the Superior Conrt. H t l d :  The order was interlocutory and an 
appeal therefrom must be dismissecl. 8. 1;. Baker, 140. 

3 53a. Service of Case on Appeal. 
The dropping of the appeal papers. q~~spended by a string, through the tran- 

som of the solicitor's office in such \ray as  to cause then1 to be pushed behind 
the door and out of sight when the door was opened, so that the papers merc 
not seen until after time for serlice of c:rse on appeal had e ~ p i r e d ,  is not a 
sufficient service. S. v. Moore, 792. 

§ 78c.  Necessity fo r  and Form and Requisites of Objections and  Excep- 
tions. 

Challenges to the ndmissibility of certain evidence and the sufficiency of the 
evidence to carry the case to the jury may not be raised initially in the Supreme 
Court, but must be presented by exceptions and assignnlents of error duly made 
in the lower court. S. v. Buscccr, 1". 

An appeal itself is an exception to the judgment. but where the judgment is 
regular in form and is supported by the verdict, a sole challenge by appeal 
must fail. Ibid. 

5 78g. Exceptions t o  Argument of Solicitor. 
Ordiuarily exception to improper remarks of the solicitor during the nrgu- 

ment must be taken before verdict. P. ti. Snlith, 631. 



S56 AXALYTICL1L INDEX. 1240 

But  in this case, Supreme Court takes cognizance thereof cx nzcvo ?notrb in 
exercise of supervisory jurisdiction. Ihid. 

78e ( 1 ) .  Objections and Exceptions to Charge. 

An exception to the charge whicli does not point out any particular state- 
ments or omissions objected to is inrflective as a broadside exception. S. v. 
Stautl i l" ,  332. 

g 78d (3). Objections and E~ceptions to E~idence--Necessitg for Motions 
to Strike. 

A defendant waives objection to the unresponsive part  of the answer of a 
nitnebs by failing to n~alre a specific motion to strike o l t  that particular part. 
S. v. Gilcs, 319. 

79. Appeal-Briefs. 
Exceptions not set out in the brief and ill support of nhicll no reason or argu- 

nlent is stated or authority cited, will he dtlenied abandoned. Rules of Practice 
in the Supreme Court, Xo. 28. 5'. 1'. Stmtlifl, 332. 

§ 78g. Form and Requisites of Assignments of Error. 
As a general rule only assignments of errors supported by esceptions duly 

and timely noted will be considered on appeal. S. v. Taylor, 117. 

81c (2). Harmless and Prcjudicial Error in Instructions. 
Exceptions to the charge cannot be sustained when the charge construed con- 

textually is without prejudicial error. S. 1;. Taylor, 117 ; S.  v. Bourtzais, 311. 

I ( 7 ) .  Harn~less and Prejudicial Error in Coursc and Conduct of Trial. 
Error committed bx the court in inadrertently expressing an opinion on the 

facts is virtually impossible to cure, and certainly is not rendered harmless by 
a statement of the court that  if an7 juror had the iml~ression that  the court 
had expressed such a n  opinion the court would release him from the jury. 
8. v. Caklipe, 60. 

Irrelevant statements of witnesses hcld to hare  been rendered harmless by 
action of trial judge. S. v. Hanacr, ST,. 

Where the prosecuting attorney persists in asliillg on cross-examination of 
defendant and defense witnesses inlprol~er questions assuming defendant's 
guilt of a number of collateral offenses and of wrongdoing, all of which ques- 
tions are  objected to by defendant, Ireld, such persisteut interrogations by the 
solicitor in violation of the rules gorerniag cross-exanination are  prejudicial 
and entitle defendant to n new trial notnitllstanding t l ~ e  court's action in sus- 
taining objection to some of the questions without comment, and its later in- 
struction that the questions of the solicitor did not cor~stitute evidence. S. v. 
Phillips, . X G .  

9 89. Post Conviction Hearing Act. 
Relief under the Post Conviction Hearing Act must be based upon some de- 

privation of a substantial constitutional right in the trial resulting in petition- 
er's conviction. S .  v. H a c k ~ e y ,  230. 

Held: Defendant failed to show deprivation of consti utional right necessary 
to relief under Post Conviction Hearing Act. I b i d .  
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DAMAGES. 

§ l a .  Compensatory Damages i n  General. 
Plaintiff is entitled to recover for negligent personal injury the present worth 

of all  damages sustained in consequence of defendant's tort, embracing indem- 
nity for loss of time, or loss from inability to perform ordinary labor, or capac- 
ity to earn money, which are  the immediate and necessary consequences of his 
injury. O w e n s  v. Kellu, 770. 

§ 6. Aggravation and Mitigation of Damages. 
A person who has been injured by the negligent act of another is entitled to 

recover all  damages naturally and prosimately resulting from the negligent act 
in suit, including, ordinarily, injuries resulting from delay in receiving proper 
medical treatment as  well as  injuries caused by unsuccessful medical treatment 
which tend to aggravate the damages for n-hich the wrongdoer is responsible. 
Heath v. ICirknzn~~, 303. 

But  allegations of false arrest and malicious prosecution of plaintiff after 
his injury, unrelated to delay in receiving medical treatment, he ld  properly 
stricken on motion. I b i d .  

§ 7. Punitive Damages. 
Punitive damages for personal injury depend upon the circumstances under 

which the injnry was inflicted, and occurrences subsequent to the injury can 
have no re levanc~  to punitive damages for the injury. Heatli c. Kirkmail, 303. 

8 11. Competency and Relevancy of Evidence on Issue of Damages. 
In  an action to recover damages for personal injury negligently inflicted, the 

age and occupation of plaintiff, the nature and extent of his employment, the 
amount of his income a t  the time, fronl either wages or salary, a re  competent 
to be considered by the jury on the iwue of damages. Ozcens v. Kelly,  770. 

Evidence of plnintiff's jvages, subsequent to his injury, should be considered 
by the jury only for the purpose of estimating his loss of earning capacity in 
comparison with what he earned pievious to the injury, and should be con- 
sidered oil the question of his impaired enpacity to earn money rather than tlie 
wages he actually received. Ibid. 

Where plaintiff and his wife were working as a team prior to the injury, but 
the wife is unable to work thereafter, the jury, in considering evidence of the 
husband's income prior to the injury. should not augment i t  by the amount the 
wife was earning, since her earning5 are her sole and separate property. I b i d .  

§ 13a. Instructions on  Issue of Damages. 
Insurer in an automobile collision policy elected to have the damaged car 

repaired. After initial delivery of the car to insured by the repairman, addi- 
tional r e ~ a i r s  were niade. Instructions that the nleasure of damages vould 
be the diff'erence between the fair market value of the car immediately before 
i t  was damaged and its fair nlar1it.t I nlue after i t  was repaired. held not preju- 
dicial as  excluding the additional reynirs from the consideration of the jury, 
i t  appearing that  in other portions of the charge the court called the jury's 
attention to the additional repairs and to the testimony as  to the fair  marliet 
mlue  of the car after all tlie repairs had been made. Pierce 0. Ills. Co., 567. 



(Particular acts of negligence, see Scgligence, Antomobiles, etc.) 

3 6. Actions for Wrongful Death. 
In an ac2tion for nrongfnl death, allegatiorls that  plaintiff is the duly qualified 

and acting adnlinistrator of the estate of tlie deceased is sufficient without 
alleration that plaintiff brings the action in hi4 representative capacity. Jf id -  
7 i 1 f f  17. - 1 ~ t 0  Euciirq. 470. 

I)EEDS. 

9 5. Signing, Sealing and  I>elivery. 
The date recited in a deed or other I\ riling is a t  lea.st prima facie evidence 

that the instrluncnt ITAS evec~iterl and de l i~ered  on such date 8u11dlr11 v. 
T e a  L T I . .  70:: 

3 11. Construction i n  General. 
A deed m~is t  be construed to asrritniu and effectuate the intention of the 

parties as  gathered from the 1angn;l:e of the entire instrnmcnt. Atcplieirs Co. 
v. Lrsli, 289. 

Pmlctnation nlag be considered in ascertaining intent Ibid. 

Where plaintiffs' rights a r e  cl(.pendent uipo11 whether the deed and a contract 
execnted by grantees shonld be construed together as  p~ rts of one transaction, 
and thcre is conflicting evidence as to \vhethrr the insti,urnents were executed 
nt the same time, the plaintiffs' contention will he taken 1s true for the purpose 
of tlrtermining defe~idants' lnotion to 1101i~uit. Sarrrlli~r r;. Trcauo., 503. 

S lth. Covenants and Stipulations in  General. 
Where a deed contains a covenant on the part of the grantee for himself, his 

heirs ant1 assigns, i~greeing to pay u proportionate part ) f  the cost of improve- 
ments ~ ~ l i i c h  the grantor or its successors or assigns might malie along the 
sireet abutting the property, lrcld: The grxntee is the cox-enantor and by accept- 
ing the tlecd binds hinlself ant1 his nssiglis to the agreement as a covenant 
riu~ning \vith tlic 1;mtl. Therefow the c.ovt~n:int is ~nt'orccable bg the grantor 
nfinillst a snbseql~rnt piirc11:tser of tlic land from siicl~ grantee. Btepltci~s Co. 
I .  T~isli, 289. 

The deed in ([nestion contai~letl rL c o ~ c n a n t  binding tht. grantee and his heirs 
and assigns to pay 111.0 rnfo part of street ilnprovements 'in the event the party 
of tlie first l~nr t .  or its sncccmors or assigns, olvner or c,\vners of a major por- 
tion of the lots in stlid bloclc" shoiild clecide to grade, paw.  or otherwise improve 
the ab~itting streets. Held: Tht1 intent of the partics. clarified by the pnnctua- 
tiou. 1v;rs that the grantor was authorized to make improrements withont the 
c40nsent of a lliajority of the owners of lots in said bloclc, and the consent of the 
o\\-ners of a nlnjority of the lots in said block was reqnired only in the event 
the grantor's snccessors or assigns nudertoolr to make the impro~ements. I b i d .  

A qr,~ntec, by nccrptance of a deed, becomes bo~ind Ly the stipulations, re- 
citals. contlitions, n d  linlitatioris tlierein contnined. even though he has not 
siqued the tlertl Storu v. TTalcott, (i22. 

3 l(ib. Restrictive Covenants. 
I11 construing restrictire c o ~ r n a n t s  in R deed, the meaning of each covenant 

~ulist be determined fro111 a coi~sitlerntion of and in relation to the other cove- 
nants in the instrn~ncnt. giving each par t  its effect nccsording to the natural 
I I I ~ ; I I I ~ I I ~  of its I a n x ~ ~ p e .  I~rqlt, r. St r rbb i~ .~ ,  352. 
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In  construing restrictive covenants, each part of the contract must be giren 
effect if this can be done by fair and reasonable intendment, before one clause 
may be construed as  repugnant to or irreconcilable with another clause. I b i d .  

Restrictire covenants must be strictly construed against limitation on use. 
and be given effect as written, without enlargement by implication or construc- 
tion. I b i d .  

Mere sale of lots by reference to a recorded map raises no implied covenant 
as  to size of lots or against further subdivision. I b i d .  

Resubdivision of lots does not justify disregard of minimum setback lines as  
prescribed in restrictive covenant. I b i d .  

It appeared that defendant purchased his lot with lrnomledge of the existence 
of restrictive covenants, that plaintiffs sought to restrain him from erecting a 
dwelling in alleged violation of the restrictions, but that  the temporary order 
issued when only the foundations and snbflooring had been completed was not 
renewed for plaintiffs' failure to give bond, and that pending the hearing on 
the merits, defendant completed the d~velling. H e l d :  Upon determination that 
the dwelling violated restrictive covenants, plaintiffs are  entitled to a manda- 
tory injunction compelling defendant to remove the structure so that it conform 
to the covenants, and to prevel~t further construction of any building in viola- 
tion of the corenants. I b i d .  

Covenants restricting tlie free use of properly are  not favored. and the terms 
of such covenants will not be enlarged by construction beyond the plain and 
unmistakable mcaning of tlie language employed. Jzllzan v. I,cr?cton, 436. 
d covenant providing that no residence should be erected on the lot conveyed 

until the type and exterior lines of the structure had been approved by the 
developer, or an architect selected by him, creates a covenant personal to the 
developer which he may exercise in person or through the architect he selects, 
and therefore such covenant terminates npon the death of the developer and 
cannot be enforced by the executors and trustees of the developer, nor the 
owners of other lots in the derelopment on the t l l e o r ~  that it  was a covenant 
intended for their benefit. Ib id .  

Death of developer terminates agency of architect selected by him. I b i d .  

§ 1Gd. Provisions for Repurchase by Grantor. 
Where grantee contracts to convex to third person in violation of allegf1d 

agreement to give grantor first right to 13urchase. such third DerSoll is ~~~~~~~~~~~y 
party. Stor!/ 1:. Il'cclcott, 622. 

Where, contemporaneously with  deli^-ery of deed, the parties execute a 
contract giving the grantor the right to rep~uchase upon stipulated conditions, 
the two instruments will be construed together and the contract constitutes 
an option. S a n d l i n  2: ST'er~cer, 703. 

§ 2a. Divorce on Gro i~nd  of Scparation. 
Divorce on the grounds of t\vo  ears‘ separation under G.S.  SO-6 cannot be 

maintained when the separation is due to the insanity or nlentnl incapacity of 
defendant spouse, tlie sole remedy in sucli instance being under G.S. 50-5 ( 6 ) .  
Lnzmon v. L'e~iuett ,  52. 

§ 5e. Pleadings in Cross-Actions. 
While ordinarily a defendant ~vife  may not attack a deed of separation by 

cross-action in her husband's suit for clirorce, where the husband, in reply to 
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tlie wife's cross-action for  subsistencte l~eliding the trial and subsequent thereto, 
sets 1111 a deed of separatio~i ns 11 bar to tbe cross-actiol , the court may allow 
dt~fendant to an~eml 50 as to allege that the deed of separation was inrnlid 
bt~caiise of her mental inca1):rcity. f,c~~rcoir 2. R C I I I I C ~ ~ .  .72. 

3 12. Alimony Pcndcnte Litc. 
The court may allow l ~ l a i n t i f ~  lwssc5ssiou o f  tlle holnc owned by the parties 

ns tennnts by tlie entireties in fixing nliniony pct~tlvlrtc~ litc untler G.S. 50-16. 
S ~ ~ l l a t ~ s  v ,  Scllnrs. 47.5. 

1 3Irrger of I k e d  of Separation in 1)ivorre Decrec. 
I-lnsbalid and wife executed n sel)nration agreement, n.hich  pro^-itlecl for cer- 

tain pnymerits to tlie wife dnrillg lie1 lifetime. and stiplilrlted that its provisions 
sl~oultl remlin in fill1 forcc alid ell'ect iiotn-itlistnnding any subsequent jnclg- 
merit or decree obtained by eithcr 1)nrry in the s tate  of their residence or any 
other state. T11ere;lfter tlie wife cbtainetl $1 decree of ( i rorce in the State of 
New Yorli, which tlecree contailwd :I 1)rorision that the husband slioiild proride 
fclr tlie support mi l  maintenance of the wife in accordance with the separation 
agreeiiient, which agreement "is incorporated in this judgment." Held: Under 
t l ~ e  laws of the State of New Yorlr the separntioa ngrrc.ment was not merged 
in the dirorce tlwree, h11t remains :I rnliti ant1 enforceable contracat. Ho~cln~rt l  
v. rS'fit:o., G80. 

S 19. Custod) and Support of Chiltl~wl. 
111 a\rartling the custody of a 111i11or child in a dirorte action, tlie criterion 

i.; tlle best interest of the child. ant1 all other factors, including the visitorial 
riqhts of the other parent and the c o ~ ~ ~ i n o n  l a v  preferential rights of the father, 
n111st be deferred or subordinated thereto. Gt'ifit7~ v. GrifZitll, 271. 

If ,  iq)oa a confitleration of all  re lwant  factors, the col r t  (leterinines that tlie 
motlier is best fltted to give tlie child the 11ome life, cart? and supervision that  
\I 111 he n104t coi~diici~-e to its well 1)eiiig. the court shonlt a n a r d  the custody of 
the child to tlie nlotl~er. and slio11lcl not liriitnte to grant her subseqnent appli- 
cation to remole the child to her out-of-state domicile, established upon her 
rt.lnarringe, upon tinding that  the beqt illterest of tlic cliild will be serred 
tl~ereh) , notn itlist:~ndirl:, tlidt thia 11 ill l~reclnde or ninlre more difficult risito- 
rial rights of the father, mid notv itl~\t,~li(Iing that  the fxther may be a fit and 
suilahle pe~son  to 11a~ e tlie custody of the cliild I b t d  

Where tlit, ~ i ~ o t l ~ e r ' s  application to remore tlic child in her custody from this 
State to lirr tlonlicile in another state is ilenietl upon ~llisal~l~rel~ensioil that such 
lwrmission cotild not be granted r sce l~ t  u11oi1 a finding that the father is an 
~insnitzrble 1,erson t o  hare the c1isr11:ly of the cliild, tht finding that tlie best 
interest of the cl~iltl wonld be served by a\r;irding its custody to the father will 
bt. set asitlc and  the cause remnndrtl to the end that  the court may consider 
t l ~ e  rriclencc : ~ n d  find the facts in tlie light of correct legal principles. Ibid. 

DOJIICILE. 
§ 1. Definition. 

Whether the ~ o r d  "recidence" is synonymous with '~tlo~nicile" depends upon 
the nature of the subject matter x's \\ell as  the contest in which the word is 
used, and a person ]nag have his reqitlence in one stale and his domicile in 
mother. Bctl,er L- T7nr.scr, 260. 
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EJECTMEST. 

§ 17. SufTiciencg of Evidence  a n d  Sonsu i t .  
I11 a n  action in ejectment, nonsuit is properly entered when plaintiff's f a i l  to 

fit tlie description contained in tlie tleeds on which they rely to the  land claimed 
by t l ien~.  ~Sliippcr I:. Tolr. 102. 

§ 1. Elect ions  i n  General .  
There  is no i i~he reu t  pan-er in any ~ o v e r n m e n t a l  body to hold a n  election for  

any pnrpoae, and  a n  election licld without af i r ina t i re  constitutional o r  s ta tu-  
tory authority ic a nullity, no i ~ m t t e r  how f i ~ i r l y  ant1 honestly i t  may I)e con- 
ducted. Tut Xrr 2;. S .B .C.  B o u ~ 7 ,  177. 

Prurision of a i n u n i c i ~ n l  char ter  ant l~or iz ing the  mayor and  g o ~ e r n i n g  body 
of tlie city to ~ r o v i d e  for  election of city oHicers, a s   pro^-ided in  another  section 
( C h a l ~ t e r  716. Session Laws of 1.947, Sec. ll), and  "any other election author- 
ized for  city l~urposes." is Ilclrl to authorize the  governing body to call the  elec- 
tion of city of f ice i~  and such other electio~ls for  city purposes a s  a r e  afIirma- 
tively autliorizetl by s ta tu te ,  h r ~ t  does uot nntliorize t he  governing body to call  
a l?riii~nry 11lnnicilx11 election \~ . i thout  any s ta tu tory  authorization.  Ibid.  

S ta tu tory  authority to a ~nmlic ipal  ~ o v c r n i n g  bocly to call a quadrennial  elec- 
tion for  the  election of city officers does not by iniplication authorize the  gorern- 
incr body to call a priniary election to select caiiilidates to run  in the  municipal 
election. I b i d .  

§ 9. Time  of Ho ld ing  Election.  
The  fac t  t ha t  a liiunicipal l~ri i i iary elrction is held less t han  sixty days sub- 

sequent to  a local option election does 110t invalidate t he  local option election. 
G.S. 18-124 ( f ) ,  if tlie inunicipal pr imary election is held without consti tutionr~l 
o r  statutory anthority and  is, therefore, n legal nullity. T11c7,er v. A.R.C. 
Board,  175. 

§ 31. Selection a n d  Somina t ion  of Candidates .  
111 the  absence of a specific colist i t l~tioaal or legislative regulation on the  

subject, t he  Inn- colnniits tlie noniination of candidates for  political part ies fo r  
public otfices to l ~ n r t y  caucuses, 1wr;y con~en t ions ,  o r  such other unofficial pro- 
cetlure.: a s  p i~l ' ty  rnles nlay establisll. Tl~c,l;rr P .  - 1  .D.C'. Board,  177. 

9 d l l o t n ~ c n t  of Inconle 13etwec.n Life  Benc.ficiary a n d  Rtmainclermen.  
The testamentary t ru s t  in question llrovitletl tha t  testator 's   idow ow receive 

the  net i ncon~e  fo r  life, and  nt  he r  tlenth the  residue sl~oulcl be divided into 
t rns ts  for  t he  benefit of testator's sons. Hrl t l :  The undistributed inco~ne  of 
tlie t rus t  which nccun~ula ted  during the  life of the  widow belonged to  he r  
es ta te  ant1 not to t he  t rns ts  created for  the  benefit of the  r en~n i~ ide rmen .  I?! 1.c 
Esfutc of Ru1i.r. .?39. 

Where  diridends nre  declaretl on stock held by a t rus t  payable on dates 
which t r a n s ~ i r e  before the  death  of t.he life beneficiary of the  t rus t .  such divi- 
clends belong to the  es ta te  of the  life beneficiary. Ibirl.  
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ESTOPPEL. 
§ 3. Estoppel by Record. 

Where a county board of etlucatlon snbinits to the jarisdiction of the Supe- 
rior Court by escepting to and apl?ealing from the decis on of the arbitrator in 
proceedings under G.S. 115-160, the coiinty board of education n-ill not be heard 
on further appeal to tlie Suprelne Cowt  to challenge the findings of the Snpe- 
rior Court on the ground that  tliere was 110 hmla fidc disagreement between the 
board of education and the hoard of connty commissioners and that  the county 
commissioners arbitrarily reduced the budget prepared and presented to it. 
U o a i ~ l  o f  Educat ion  v. Conws. of Onslotc, 118. 

5. Natwe and Essentials of Equitable Estoppel in Gmeml. 
Estoppel is based upon nets or conduct precluding a party from asserting a 

right. T u i v a y c  C'o. v. d f o r t o ~ ~ ,  94. 

§ 11a. Pleadings and Burdm of Proof. 
Estoppel is an  affirmative defense which the purchaser must plead n it11 cer- 

tainty and lxrrticulnrity, and establish by the greater ~reiglit  of the e1 idrnce. 
Hal l  v. O t l o ? ~ ,  GG; Tui.ilnqc Co,  v. X o r t o n .  !)i. 

EVIDENCE. 

§ 5. Judicial Sotice-Facts \Tithin Common Knowlvdge. 
The courts will take judicial notice as ;I fact within c~rmnion hiivnledgt~ rlint 

:~ntoniohile nlnnnfacturers sell cars to ultiruate pnrchasc~rs solely through local 
anthorized dealers T T ' t t h e r m ~ t o ~ t  c. 3iotc1r Co., 90. 

I t  i i  a lnatter of common li110\~1ed~e t h ~ t  the firing ~f a cap pistol, or the 
explosion of a cap by such pistol, emits a spark. and that  a qparli nil1 icnite 
g ~ s o l i n e  fumes or vapors. I lopli ins v. Conzcr, 143. 

Jndirial notice is not liruited by the actual lrnonledge of any i n d i ~ i d n a l  
jndge. but jndnes maj  refresh their memories, from stcndard ~vorlts of refer- 
ence. provided the n ~ a t t ~ r s  are  such as  are a par t  of tlie common lrnonlc(lcc 
Ibltl 

17ndrr the common law rule it is  resumed that m y  qerson miiy hare  i s u e  
so lonq as he lives. dfcP1~ersoil v. Bni lk ,  1. 

I n  tlie nbsence of e\-ide~lce of a will, i t  is presnnled that n deceased person 
died inteqtate P1;ipper 2;. Yow, 1 0 .  

S 5a. Burden of Proof in General. 
The burden of proof is a substantial right. 011.c I I S  L .  K c l l ~ ,  770; TI-liit(, v. 

Loqn i~ .  791. 

S re. B u ~ ~ l e n  of Proof-Prima Facic Case and l3ulq(l~n of Going Fol.\varcl 
With Evidence. 

h priiticc ftrcic case does not relieve l?lnintiff of the burtlen of proof nor create 
any l)i'cs~uliytion i11 his fnror.  b11t merely ~ n t i t l e s  him to have the issue sub- 
~nittcvl to the j~ i ry .  mid defentlmit, upon s~ ich  showing by plaintiff. may elect 
to introdlice no evidence, in n l l i c l~  event he atlmits nothing but  simply takes 
the risk of ~~onpersiinsion, or 11c may oKer evidence in erglnnatioa or esonera- 
tion. Tits. Co. 1.. J fo tovs ,  lS3. 

The establishment of facts sufficient to give rise to a pri111a f(rr.ic' case merely 
t;ll;es the issue to the jury. and the credibility of clefendnnt's evidence i11 espla- 
11:ition or rclrnttal is also f o r  their ileterminntion. Jytrclrosli!~ 1'. TT'otsil. 217. 
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1 .  Privileged Communications-Attorney and Client. 
Confidential con~munications niade to an attorney in his professional capacity 

by his client are  privileged, and the attorney cannot be compelled to testify to 
them unless his client consents. I )ob ia~  v. Wlfite, 680. 

Only confidential communication.. between attorney and client are  privileged, 
and if it appears by estraneous evidence or froin the nature of the transaction 
or tlie conlmunicatioil that they were not regarded as  confidential, or that they 
were made for the purpose of being conveyed by the attorney to others, they 
are  not confidential and are  i:ot privileged. Ibid. 

a general rule, where two or more persons employ the same attorney to 
act for them in sonx bnsiness transaction, their cominunications to him are not 
ordinarily privileged iltter scsc. Ibid. 

I t  being apparent in this case that the con~munications by plaintiff to his 
attollley nere  niade for the very purpose of having the attorney relay the 
inforn~:~tion to defendants, evidence thereof was competent, and the fact that  
the \\itness voluntarily incorporatecl in his answer other matters technically 
viol :~t~ve of the privileged commnnication rnle will not affect this result when 
snch other matters were collateral to the issue and could not have been preju- 
dicial. Ibid. 

sS 17. Rule That Party Is Bound by Testimony of Own Witness. 
I',lrty offerins deposition taken under bill of discovery is not bound by 

atlverse ~ t a t r n i e l ~ t s  inade by the witness during his examination. dldridrjc v. 
Hfr h t ~ ,  333. 

3 29 ?$ . Co~npetencg of Pleadings i n  Evidence. 
Plaintiff is not entitled to the introductioi~ in evidence of allegations of tlie 

coinplaint ~vhich are  denied bj- the answer, since such allegations are  inere 
self-wrl-ing declaration-. T171r its011 v. E'I a ~ r c c a ,  733. 

Plaintiff is entitled to introduce in evidence admissions i11 the answer of 
distinct and separate facts pertinent to the facts a t  issue as  proof of tlie facts 
adinitted without reference to 111. corresponciing allegation of the complaint. 
Ibir7. 

Where an adn~ission in the ansnr r  is categorical, but is inore or less mean- 
ingless standing alone, plaintiff may offer sncli portion, and only such portion, 
of the vorreslxmding allegation of the cornplaint ns serves to esplain or clarify 
the specilic ndinission. Ibic7. 

1 Admissions by Agents o r  0 t h ~ ~  Rrpresentatives. 
.\ c.:l~nal. hast7 or incoi~siclerate admission inntle by one of the attorneys for 

l~lnintiffs, which admission is in irreconcila1)le conflict with defentlants' adinis- 
siou and the theory of plaintiffs' case, ant1 which is repudiated i11 express ternis 
by other counsel for plaintiff, is not binding on plaintiffs. Sercliivk v. P o r t c ~ ,  
2%. 

Tesrin~onp of' statements made by the driver of a motor vehicle aftel. the 
collision as  to tlie defective condition of one of his headlights just prior to tlie 
nccidt~nt, is admissible against hiin. ST7lritsoii v. I.'~.a~lccs, 732. 

3 45a. Recitals and Drclarations i n  General. 
h recital or declaration in a deed is conlpetent as evidence only against the 

l~nrrie.: :rnd their l~rivies and not in their favor, and may not be used against 
striiiigers unless such recitals fall ~vithin the ancient tlocunient rule, since as  
to strangers they are  res inter n7ios nctn. Sliippcv v. I-ocr. 102. 
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# 45. Expert and  Opinion Evidence i n  General. 
Ordinarily, a noileapert is not competent to gire his cpinion 011 facts which 

a re  not within his personal Iino\vledge, since the jury m:vy be :iided in forming 
an opinion from the facts only when additional light van be thrown on the 
question by a person of superior learning. linowledge or skill in the particular 
subject. Hopkills c. Comer, 143. 

# 51. Conlpetency a n d  Qualifications of Expert Witnwses. 
A witness to be competent as  a n  expert nlust be sho\~rl  to be skilled or eape- 

rienced in the business, profession or science to which the subject in question 
relates. Hopkilts v. Comer, 143. 

A physician, though a n  e ~ p e r t  in his particular field, is not competeut to 
testify as  an expert a s  to the cause of an explosion of 1 gasoline tank truck, 
even t l io~~cl i  he studied chemistry in college>. Ibid. 

EXECUTORS AND ADXISISTRATORS. 

# 13c. Clainls Against t h e  Estate-Notes. 
Where the purchaser assumes an existing mortgaged indebtedness on the land 

and endorses tlie note secured thereby, and thereafter transfers the land to a 
third person who reconreys it  to him and his wife so as  to create an estate by 
the entireties. lielrl, the creation ol the estate by the enfireties does not affect 
the liabilities on the note, nor does the acquisition of t h ~  property by the wife 
by surrivorship release the husbantl's estatcl from liability for the debt. Jiont- 
s i ~ ~ y e r  v. TITltite, 441. 

# 13d. Claims Against Estate--For Personal Service!?. 
The rule that \\here a person renders services to ailother nhich a re  lil lo\~- 

ingly and roluntarily accepted, the 1 a ~  presumes that  s ich s e r ~ i c e s  a re  given 
and received in anticipation of ]>nyinent, is subject to the qualification that the 
circnnistmlces must be s w h  as  to warrant the inference, with the burdell of 
proof being on plaintiff, that a t  the time the serrices were rendered paynient 
was intended on the one hand and e~pec ted  on the other. il'tcifo~d v. Tl'afcr. 
jkm, . x2 .  

Services perfornied by one niember of a fanlily for another within the unity 
of the family rule are presunied to h a r e  bet111 rendered ill obedience to a moral 
obligation and without expectation of compensation. Ibi(7. 

In  this action to recover for personal services rendered intestate, charge licld 
crroneons in failing to e q ~ l a i n  necessity for implied con-ract. Ibid. 

# 1 3 - .  Cli~inis Arising from Payment of Obligations of the  Estate. 
Where the surviring wife pays notes npon which tlie h n ~ b a n d  alone was 

1i:lble. IT-1iic.h notes were secured by i11ortg:ige on lands theretofore held by 
entireties. she is subrognted to the rights of the inortgager, but since the inort- 
gagee coultl assert no claim ag:linst the estate of tlie hnsband until he had 
esh:iiwted tlir secnrity, the witlow, :r subrogee of tht. mortgagee, may not 
assert a general claim against tlie Inisband's estate fcr any amount in the 
ahscnce of a contention that the property is worth less than the amount she 
paid to discharge the mortg:~ge lien, the note not being ?aid for the benefit of 
the linsbantl's estate, but to exoneratr her o\\-n l~roperty from the lien. -1Io)tt- 
sirigc.~. v. Tl'lr itc. 441. 



§ 1311. Secured Claims. 
Thc l~oltler of a secured claim against an estate n111st first exhaust the secur- 

ity ant1 apply the same on the debt before he may file a general claim against 
the estate for the balance due, if any, G.8. 28-10>, Votrtsiii!/et. v. Trltite, 441. 

26. Final  Account and  Set t le~nent .  
The discharge of an administratrix by the l~robate court having jurisdiction 

raises a presumption that the adnlinisiratrix has complied with every pre- 
requisite to n valid discharge. flroot~lc' c. Lcallret.fcoo(7, 373. 

Ordinarily, a decree of a probate court having jurisdiction is not subject to 
collateral attack. I b i d .  

27. Jurisdiction and Proceedings for  Accounting. 

l'l;~intift"s father died in another State Iraving real ant1 l~ersonal property 
therein. PlaintiR allegetl that clefrntlnnt atlniinistratris, acting under paper 
writings purporting to be the last will and testalnent of plaintiff's father, 
settled the estate and was discharged by the probate court of such state, but 
that plaintiff was born subsequent to the esecution of said paper writings, and 
illerefore, under the l n m  of such other state, was entitled to a part of the pro- 
cceds of the sale of the real estate and a part of the personal property of the 
cstnte. Plaintiff asked for an accounting by defendant administratrix. Held: 
The reliof sought involves a challenge to the correctness of the officiaI acts of 
the atlluinistratris and the order of clischarge of the probate court, and de- 
Inlwrrr to the jnrisdiction of our court was properly sustained. The allegations 
IYWP insufficient to charge that the adn~iais t ratr is  brought funds of the estate 
into tllis State and here ~ v r o ~ ~ g f ~ i l l j -  mar-erted such funds to her own use so as 
to entitle plaintiff t o  an accounting in n court of eqnity on the gronnds of a 
lwrsonnl trust. Groonze c. Lcnther~iroorl, 373. 

FATiSE PRETESSE. 

g 1 .  S a t u r e  and  Elements of t h e  Crime. 
While the offense of false pretense ordinarily may not be predicated alone 

upon defendant's promise to do something, it may be based upon a false factual 
representation effectire only by reason of being coul~led with a false promise. 
S. v. Pltillips, 516. 

§ 2. Prosecution and  Punishnlent. 
Evidence tending to show that  defendant falsely represented to a certain 

person that a criminal prosecution against him was imminent, and that defend- 
an t  falsely promised such person that defendant could prevent the criminal 
prosecution and n7oulcl do so if such person furnished him a sum to be paid the 
pnblic official concerned, plus another sum as a fee to defendant for his serv- 
ices, and that in reliance upon the false representation and false assurance 
F I I C ~ I  other person paid defendant these sums, which defendant converted to his 
own me,  is sufficient to be submitted to the jury on a charge of obtaining money 
by false pretense. B. u. Phillips, 516. 

FRAUD. 

1. Deception Constituting b3aud in General. 
Fraud is a material representation relating to a past or existing fact, which 

is false, made with knowledge of its falsity or in reckless disregard of the 
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truth, with intention that the other party shonltl act thereon, ant1 \vhich is 
reasonably relied and acted upon by the other party to his tlanmge. f,(r~tt?u v. 
Crztmpler, 35. 

Fraud is not defined lest the craft of men should find v:uys of circmuvrnting 
or escaping a rule or definition, but generally fraud en~br:~ces a11 :~cts ,  oinis- 
sions, or concealments involving a breach of legal or eqnitable duty resnlting in 
damage, or the taking of untlue or mlconscicntio~is ;r'l\-:~ntage of anotl~er. 
Robewon v. TVillinms, 696. 

5 3. P a s t  o r  Subsisting Fact.  
.Z n~isrepresentation as  to pron~issor's intent wliicl~ is n~atle for the pn~pose  

of inducing the other party to nct or refrain from acting in reliance thereon 
wi:l snpport an action for fraud e r rn  though it be prol l~issor  in natiire, iince 
the alate of a person's mind nt a particular lime is nq 1nu1.11 a fact as ;uny other 
f w t .  Lamnt v. Cmmpler, 56. 

S 4. Knowledge and  Intent  to  Dcccivc. 
I t  is not required that defendnn! ha\-e ac.ti1n1 l;no\vlctlge of t l ~ e  f:rlsity of t l ~ r  

representations made by him i f  he makes snc l~  reprtxsel- t:ltions wit11 rc~kless  
indifference as  to their t r n t ; ~  or falsity and wit11 intc>nt that the o t l ~ r r  party 
s h ~ ~ u l d  rely iipon them. IZob('rso~ v. Tl~'i7lic~nr.s. G ! ) ( i .  

tj 5. Deception and Reliance on Misrepresentation. 
'I'11e failure of plaintiff to make inquiry which \vonld hare diaclosctl the 

falsity of defendant's represel~tations will not preclutle 111 lintiff from 111;1intain- 
ing' an action for fr:lnd in those instancrs in which there is nothing 11-llicl! 
~ ~ o u l d  have put a reasonably prudent mi111 upon inquir::. The law t l o ~ s  not 
rcquire a prudent nlan to desl with el-ttrycl!ic a s  ;I r a s c ~ l .  Rober.vorr r .  T17il- 
liains, 696. 

5 9. Pleadings in A c t i o n  for Fraud.  
Plaintiff alleged that he n n s  tlie last and higheqt bidtler a t  a judicial sale, 

that he was induced to join in the coinmlsiioner's deed c~~iircying the property 
to defendants by representations that tlrfc~itlnnts needed a part of said land to 
obtain nppror:~l b~ the Fetler,~l IIo~i.;ix~r: I t lminis t~xt ion of a I~onsing project, 
that  defendants promised to reconrcy to plnintill that par t  of the lnnd not 
needed for this purpose as  soon as  t h ~  amount of land needed could be ascer- 
tained, TT-hen in fact defendants a t  thr  time of rnalring the representations lxwnr 
t h ~  sruall amount of the l m d  nccessnq for their housing project, and tha t 
tlefendants thercwftr~ failctl ant1 rrfnse(1 to reconvej to plaintiff the part of the 
land not neetleil. Bt l d :  T l ~ r  ron~l)laint i.; infbcient to \late :I cause of nc+ion 
for frand l,atw?n r. Ci trmplci . 3.7 

Allegations to the effect thnt dt~fentlanl had been in nctire ant1 e\c.lusi\ e con- 
trol of the book? and records of a certain partnership, and that  the other part- 
ner during his lifetime, and plaintiff trustees after his death, relied upon de- 
fendant's s ta trn~ents  as  the bacis of settle~nents, and that plaintiffs thereafter 
pnrchased defendant's interest in the partnership, \vit11 further arerment that 
:in ncco~inting ~vould disclose thnt tlcfentlant owed plaintiffs a large SUUI of 
~noncy, is Itc7d insnfficient to qtntrx a cause of action againi,t defendant for fraud 
i l l  the s:~le of his interest in tlie pnrtnership, it not being nlleged that  plaintiffs 
\rere induced to purchase the as5ets in reliance of  an^ rcq~resentation made to 
lhcln by defendant. Belclc v. P P I , ~ ? ! ,  564. 
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§ 12. Sufficiency of Evidence  a n d  Sonsu i t .  
Evidence kcld sutlicient to be submitted to jiirj- in action fo r  f r a ~ i d  indncing 

plaintiff to sign timber deed. nobc r sc~~ i  c. l ~ i l l i u t ~ ~ s ,  GDG. 

FR4TTUP, STATUTE OF. 

5 1. Purpose  a n d  Operation i n  General .  
The defense of the  s ta tu te  of fr;tlids is  personal to the  parties to a contract, 

and  is  not available to s t rangers  to t h r  aqreement. C7117tl1 c.ss t,. Abcles,  GC7. 
The  Sta tu te  of F rauds  has no aplrlication to a fully executed o r  consum- 

mated contract ,  but  n ~ n y  be inroked only to prevent t he  enforcement of execu- 
tory contracts. Dohias v. T h i l e ,  CiSO. 

A written contract  to  devise realty in consideration of personal services to  
be  rendered, wliicll agreement is  signril by the  person to be charged, does not  
come n-itliin t l i ~  ban  of the  s ta tu te  of f rauds .  Clnrk v. Clark. 509. 

GA1\IES ASD E S H I E I T I O S S .  

9 3. Liabil i ty f o r  I n j u r y  t o  Pa t rons .  
Ex-idence 11~7rl to shou contrihlitor) ne:liqenc*~ on pa r t  of golfer in strpping 

into hole for  n n t e r  hose connection. E'nrTouv v. Co7f C'l t th,  159. 

8 1. Liabil i ty f o r  I n j n r y  t o  Par t ic ipants .  
Allc~gations to the  effeci tlint plnintifL's intestate w s  a competitor ill a stocli 

c a r  automobile race, thnt  the racc~lr:~clc \:-as ;:in(ler the  control of' the  defendants, 
who. :rcting in concert, were condncting tlie rnce, :lnrl t ha t  they s tar ted  the  race  
\\-it11 the track in an nnsnfe contlition ac  a result of one or more "dead" cnrs 
being left tlierron a f t w  the  t r ia l  runs  imnictliate1~- before the  race, withont 
t h e  Imowledge of tlie conipetitors, but with tlcftmrlants being chargeable with 
notic-? thereof, and  t h a t  intestate ~ t s  fatally injlired \rlien his czar collided with 
n "dead" c a r  up011 the  track,  i s  Irtld snflicient t o  s ta te  a ( , a w e  of action against  
tlefciidants on the  theory of concurrent negligence. Jlir77ii.f 1 . .  Auto IZari?lq, 
470. 

GAS. 

2. Ins ta l la t ion  a n d  Servicing of Gas  Heaters .  
Mlegatiolis t o  the  effect tha t  a liquefied petrolenm gas compnng installed gas  

Ireating equipment a t  a motor conrt  and  snpplied gas  fur  the heaters,  and  thnt  
plnintid's intestate,  while n gucst a t  the  motor conrt ,  \\-as killed by monoxide 
l~oisoning:., withont allegation tliat s u c i ~  insl-;lllntion was  iniprol)crly or clefec- 
t irely matlr or t ha t  the  ninteri :~l  n.as d c f e c t i ~ c  or faulty.  or t ha t  the  appliances 
instnlled wt,re tlefective o r  nnsnitetl f o r  tl~clir intendctl nsr ,  or allegations of 
c~ontractual duty  to repair. Ircld insnffificient to charge the  gns colnl)any with the  
t h t y  to inspect the  c q u i p n ~ n l t  and  heaters and keep tlic~m ill propcXr repair ,  or to 
st:lte ;I cause of action fo r  ncg l ig rnc~ .  Ca7<71r.c7l 1.. .lfoi.i.isori. 324. 

.illcgatio~ls to  the  effect tliat defentlant liquefitd l) t~trolenm gas  conipany 
installed in n motor court- room a heater of such calrncitg ant1 cnljplied i t  with 
gas  a t  sncll p r e s s l~ re  tllnt i t  was  cilp;lhle of e x l i a ~ i s t i ~ ~ g  t h r  oxygen in t he  room 
to the  extent t lmt the  oc,cnpmt thereof inigllt suSS(~r ( ~ i r h o i ~  n~onoxide  poison- 
ing, and tliat plaintiff's intestate while n gnest  in the  room died a s  a result  of 
carbon monoxide poisoni11g, l l dd  insuficient to  allegp tha t  t he  heater was  un- 
snitahl~.  for use in t he  room where i t  was  instnlletl. or tlrnt defrntlant gas  com- 



l)anS supplied the  heater wit11 gas  a t  a n  iinyroper preisnre,  so a s  to allege 
;~c l  ionable negligcntar in these respects. I b i t l .  

.I Public-Local law proriding f o r  ro t t~ t ing  grand juries in a clesignated county 
:lntl repealing a pa r t  v f  n former  law on tlie s11hjec.t (Chr pter 463 Public-Local 
I , n m  1036 ; C11:lpter 104 Public I , a w  1923). \\-as in form on the  effective date  
of the  Gtlneral S ta tu tes ,  but throng11 inatlrertence w-in overlooked a n d  the  
rtilwnlctl s t ; ~ t u t r  was  il:corporatrd in the  ( > e n c ~ x l  S t a t u t w  ((2.8. 9-2:). Held: 
l'lrr l'nblic-1,ocal law r e i ~ ~ n i n s  in cflrc,t. G.S.  l(i4-7. &q. 1 . .  (:rrlf,s. 319. 

a 3. To Obtain Custod) of 3linor ('hild. 

'l'rstimony to t lie rll'rrt t11:lt tl(.frl~tl;rl~t hntl in tent iu~i  11ly :~ssaultrt l  the  de- 
1~;1se t1 ,  j~iflic-tinq 11t~rs011:11 i11,j111,iw, I J I I  ; I I ~  oc(.asion : ~ ~ ~ t e d ? . t i n g  the f a t a l  assault ,  
l1c~71I comprtent a s  bearing on intent.  111;1lice. n~o t iv r .  l ~ ~ . r l ~ ~ r t l i t ; ~ t i o l i ,  and  dolib- 
t ~ r ; ~ r i o n  ou the p a ~ T  of' t l v f e n d ; ~ ~ ~ t .  S.  r .  (:(I/~'.Y. :;I!). 

Evitleace in  this rase  Irc,lr/ . l~fl ic. ir~~t 1 0  btt ~111111iittetl t c  t l ~ c  jlrr5- or1 tile cl~lcs- 
i i11n of tlrfendant's gnilt of 11111i.tlrr ill t he  first tlegree. A'. 1%. On7ts, 319. 
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HOMICIDE--Cor?ti?? u e d .  

viction of manslaughter, since whether defendant after fist fight assaulted de- 
ceased with blunt instrument is left in conjecture. S. v. Tolber t .  443. 

S 2 i e .  Instructions on Question of Manslaughter. 
In  a prosecution for involuntniy manslaughter, an inqtl'uction to the eftect 

that defendant nould be guilty if he killed n human being without intent in 
tloing u lauful  act "in an unla\\ful inanner," rather than "in a culpably negli- 
gent manner," 7~eld not to constitute prejuilicial error when in other portions 
of tlie clinrge the court painstaltingly distinguishes between civil nncl criminal 
negligence, and instruct.; the jury tlint the unintentional violation of safety 
statntr. no t  involving actual danger to life, limb, or property would not con- 
stitute cnlpablc negligence unless snch riolation v ~ s  reclrless or in wanton 
disregard of the safety and rights of others. A' v U o r ~ ~ ~ r o r a ,  311 

H U S R d S n  ASD WIFE. 

§ 6. Wife's Separate Estate. 
Earnings of wife are her sole and separate property. Orccris 2.. Iic7l)j. 770. 

1 Actions Against Third Persons f o r  Segligent Injury. 
In the wife's action to recover for personal injuries, the adniission of evi- 

dence as lo hospital bills paid by the husband cannot be prejudicial when the 
husband would be estopped to recwver these items of damage in a separate 
action. . J ! ~ o r h o s k ~  v. Weirsil.  2l 7 .  

8 12d. Deeds of Separation-Validity and  Attack. 
The mere fact that a t  the time of the execution of the deed of separation the 

wife was lnentally incompetent does not support a judgment declaring that the 
deed of selmration is void, since in such circmnstances the contract is voidable 
and should not be annulled unless the husband is unable to show that he was 
ignorant of the wife's incapacity and had no notice thereof sufficient to put :I 

reasonably prndent person upon inquiry, paid a fair and full consideration, took 
no nnfnir advantage of the IT-ife, and that the wife has not restored or is unable 
to restore the consideration or make adequate compensation therefor. L a ~ c s o u  
v. B e r l i ~ c t t ,  52. 

Deed of separati1,n 7reld not n~erged in cnbseqnmt divorce tlrcree. H o t r l a ~ ~ t l  
v. Btif:ci., 659. 

5 1% (3) .  Husband a s  Agent for  Wife, 
Where wife asserts that husband was her agent in part of negotiations bene- 

ficial to her, she may not deny his agency inathe 1,remises to avoid the burdens. 
Dobios 1 . .  TVItite, 680. 

I .  Estates by Entireties-Liabilities on  Mortgage Sotes. 
Where the purchaser assumes an existing mortgaged indebtedness on the land 

nnd endorses the note secured thereby, and thereafter transfers the land to a 
third person who reconveys it to hi111 and his wife so as to create an estate by 
the entireties, held, the creation of tlie estate by the entireties does not affect 
tlie liabilities on the note, nor does the acquisition of the property by the wife 
by survivorship release the husband's estate from liability for the debt. X o n t -  
s i~rqev  2'. TT77iitc. 441. 

Where the surviving wife pays notes upon which the husband alone was 
liable, which notes were secured by mortgage on land.; theretofore held by 
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H U S B A N D  AND W I  FE-Cont iuued.  

entireties, she is subrogated to the rights of the mortgagee, but since the mort- 
gagee could assert no claim against the estate of tlie husband until he had 
esha~lstetl the security, the widow, as  s~tbrogee of the mortgagee, may not assert 
o general clainl against the husband's estate for any alnount in the absence of 
n contention that  the property is worth less than the ainount she paid to dis- 
charge the mortqape lien, the note not being paid for the benefit of the hus- 
hand's estate, but to esonernte her own property from the lien. I b i d .  

The surviving nife  who pays mortgaged notes on liinds theretofore held by 
them by entireties, is snbroqatecl to  the rights of the mcrtgaqee, and is entitled 
to all the rights and remedies which mere available to the mortgagee, but 
acquires no right or claini beyond those aT ailable to hiin. I b i d .  

IXCEST. 
9 2. Prosecutions. 

Evidence in this case 11cld suff~cient to overrule nonsuit and sustnin convic- 
tion of asqault with intent to commit rapt1 on a female child under the age of 
12 years and of incest. R. v. Stonc, 606. 

Defendant Tvas charged with carnal ltnio~vledge of a female child under the 
nge of 12 years, with c,\rnal lmowledge of a frmale child over the age of 12 and 
under the aqe of 16, ant1 with incest. Hel t l :  The finding of prophylactic ruh- 
hers on the person of clefenrlnnt when he n a s  arrested s x n e  seven months after 
the last act of intercourse took glace according to the eT;idence. and sonie three 
and one half 3 enrs after the procecnting ~vitness becawe 12 years of age. does 
not tend to pro1 e defendant's guilt of the offenses chaiged, and the admicsion 
of such evidence over clefcndant's objection constitutes reversible error Ibid. 

5 12. Motions t o  Quash-Timr of Making Motion. 
Jlotion to qnash the ir.dictnient as a matter of right 3n the ground of defect 

or irreqnlarity in tlie drawinq or organization of the grand jury must be made 
before arraignment and plea; s11c1i motion mdde after plea is addressed to the 
tliscrrtion of the court;  after the petit jury is sworn and inlpaneled. the court 
has no diecretionnry power to mtel tain such motion ,A'. r GnTcq, 319 

ISDICTJIEST AND WARRAN'C 

a 1. Proceedings in Gencml. 
.I preliminary hcarinq is not an tsccntial prerequisite to tlie findinc of an 

indictinent in this State S. 1.. Hctclirrcrf. 230. 

jj: 9. Charge of Crime. 
A nnrrnnt  IT-ill not be qnashed or n jndgment arrested on the ground that  

q11r11 wnrraiit is defect i~e,  if it chargc)b the offense in I plain. intelligible and 
c~xplicit 1ii:lnilcr and cont:~ins snft ie ir~~t  inntter to enablc the court to proceed 
to jndgnicnt. S. v. Smitlr, 99. 

If a nar ran t  is sufficient to inform the defendant of the charge aqainct him 
:\ntl to enable him to prepare his defense. reference tlwrein to the specific sec- 
lion of tlie General Statutes upon which the charge is laid, is not necessary to 
its validity. I b i d .  
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INFANTS. 

§ 1. Protection and  Supervision of Courts of Person and Property of 
Infants. 

When it  appears in a n  action for the interpretation or reformation of a trust 
instrument that the judgment below affects the interest of possible unborn chil- 
dren of trustor, the Supreme Court, in the exercise of its supervisory powers, 
will protect ex m e r o  m o t u  the interest of the persons in posse ,  A lcPherson  2;. 

B a n k ,  1. 

12. Actions Against Infants and  Persons i n  Posse-Representation and 
Guardians ad  I d e m .  

Infants and persons in  possr. may be represented by virtual representation 
only if parties to cause have coininon interest. J l c P h e r s o n  v. B a n k ,  1. Persons 
in posse not having virtual representation cannot be represented by guardian 
ad  l i t e m  escept as  provided by statute. I b i d .  

G.S .  41-11.1 does not apply to actioiis adjudicating the interests of persons 
in posse under trust instrument. I b i d .  

Failure to shorn service of process on some of the interested parties and 
failure to shon* appointment of guardian nd l i t e m  for those parties under dis- 
ability are not fatal defects warranting quashal of the proceeding. I n  re TVilZ 
of 1Toor7. 134. 

ISJUNC'TIOXS. 

lb. Mandatory Injunctions. 
Wliile a mandatory injunction ordinarily will not issue as  a preliminary 

order, i t  is the proper remedy in apposite cases to compel compliance with a 
judement in the nature of an esecution against a private person. I n g l e  v. 
S t r i b b i ~ ~ s ,  382. 

Where defendant deliberate17 \*iolates restrictive covenants, mandatory in- 
junction will lie to compel modification of building to comply with restrictions. 
I b i d .  

5 2. Inadequacy of Legal Remedy. 
If a carrier has a legal right to constrlict and use a turnout or junction from 

trackage used by i t  jointly with another carrier and owned by a separate cor- 
poration, and such tnmout  or junction is the only feasible way for it to serre 
industries located in the area, equity will grant injunctire relief to preserve 
such right as being necessary to afford an adequate and complete remedy. 
R.R.v.R.R.,496. 

ISSANE PERSOSS. 

3 12. Contracts of Insane Persons. 
Mental incapacity renders contract voidable but not roid. L a t c s o n  v. B e n -  

i i c t t ,  52  
ISSTRASCE. 

2.5 $ 6 .  Fi re  Insurance--False and Fraudulent  Claims. 
In  presenting a false claim and proofs in support of such claim for payment 

of loss or other benefits upon a contract of fire insurance, a defendant must 
hare acted willfully and lrnowingly in order to be guilty under the statute. 
S. v. F r a u l o n ,  365. 

The e~is tence  of unreported liens or other insurance upon the property is a 
civil matter governed by G.S. 58-178, .58-180, but does not tend to show criminal 
intent in connection with the filing of proof., of claim. I b i d .  



The  procuring of orerinsnrance is not a crime, tliough i t  iuay be  a c i ~  il TT rong 
under certain circluustances I b i d .  

Ih idence  hcld insufficient to  show tha t  defendant will full^ and  lmowingly 
presented frnndnlent claim and  proots in suppor t  tlierr~of. I b i d .  

# 26 $ 6 .  Contracbth a n d  A g w e n w n t s  t o  P rocu re  Life h s u r a n c e .  
Where,  upon T , ihd conbideration. n person agrees 11 i h another,  n 110 has  a n  

~ n s n r a b l e  intere<t ill t he  l i f e  of a th i rd  1)erwn. to prc8cure t he  issnance of a 
te rm policy on the  life of qiicli th i rd  person, and  fails  to procure the  issuance 
of t he  lmlic7y, recorer)  may be 11:id. nyon tlie death  withill t h e  period specified 
of t he  person songlit to he insured,  for  breach of tlie  ontr tract to procure tlie 
issuance of the  policy or for  negligent tlefault in failing to  perform the  dntg  
imposed by such contr ;~ct  The  principle of liability f t ~ r  breach of agreement 
to  procure propi'rty iii\iirirl~('e : rpp l~w also to life insurance. I3aiili 7.. B I  !/ail ,  
610 

ji 43b. .lute 1,iabilit~-Vehicles Covered. 

T7nder tlie hlotor Vehicle Safet)  and  Financial  Res1)orisibility Act of 1947. 
\I here a n  insurance colnl)any iscncu. in accordance nit11 the  application, an 
owner's policy of liability insurance npon r n ~  assigned risk corering onl r  onc 
of t he  two ~ e h i c l e s  ovned  by iiisuietl, tlie i n smer  is riot liable for  a loss estab- 
lished by j i i i l g ~ ~ ~ e n t  a q r i ~ ~ s t  t he  inqnred for damages c.ausecl dnriii:, i~ isnred 's  
operation of the  other T chicle oniled by him G S. 20-276;  G.S. 20-252 ( a )  ; 
(: S 20-2.72 ( b )  This result  i\ not affected by the  fa i lure  of the Department 
of Motor Ireliicles to canre1 t h ~  reqistration of the  antomobile  in^ olx ed in the  
:iccident C r a l r a ~ ~ l  o I i f  9 Co . -1.78 

# 43 $ 6 .  A u t o  Insur%~nce-Collision a n d  Upset. 

Where  the  insuier  in a n  automobile collision policj electq to  repair  tlie dam- 
aged automobile, insurer,  under the  p r o ~ i s i o n s  of t 11~  rontr:xct, is  bound to  
regair  tlie autoniobllr ;xnd ies torr  i t  to itq former c o n d ~ t ~ o n ,  and i t s  authoriza- 
tion to tlie ielrairninn to  r e t u r l ~  tlie c a r  to i n w r e d  upon cleli~ ery by insured of 
:1 relcase, c ~ n r t i l l i t r s  : ~ t  least :I tacit  r r l~resenra t ion  t h l t  t he  repairs had  been 
11roperly ln:rtlr Pt t t~c 1 .  111 5 ('o.. .?ST 

Inrnretl  ma) resci1.d i .e leav  for  ~~lifrepreqrnt:xtiolis t ha t  damage to ca r  cor- 
vred b) policy lind been I e lmred .  Ihr(7. 

Insurcr  ill a n  automobile collision po1ic.r elected to  ha1 e t hc  daniaged c a r  
r tq~i i re t l  A f t ~ r  notifictrtion l)3 iusurer t ha t  the  ca r  Trac ready fo r  cklirery. 
~nciiretl 's agent delivered a relrace to tlie rel?airman. xras then shown tlie c a r  
111 :I tlar1;metl rooin, and recjl~estetl permission to t ry  the  ca r  out before nccept- 
~ n g  tlelirery, nliicli reqnest Ira5 relusccl. EIcld: Under tlie evidence adduced 
rn this case, t he  d e l i r c r ~  of the  releaqe lwfore reqliest of lrerinission to try out 
t he  ca r  dotls not preclutle tlie f l i l)n~iifioii  of the isqne a <  to  n l ie ther  the  releaqe 
\ \ a s  obtained by fr: in~lnlcnt ~ l i i<re l ) re~el l ta t ions  tllnt t h ~  c a r  had been prqrerly 
repaired Ib id  

Tnfnrcr in a n  :xntoniobile collision policj elected to h a l e  tlie dnniageil c a r  
repaired After tlie execution and   deli^ e l )  to  the  repairman of a release, and 
: ~ f t e r  insured had tahen possecsion of the  ca r  and  asce .tailled tha t  tlic reg'rirs 
lind not satisfactorily been made, in~i i rer 'q  aceiit antliorized the  re turn  of the  
14,1r fo r  reinqpection and  f u r t l i ~ r  relmirs. if lirceicary I Ic l t l :  Insurer  \ \ a i r ed  
the  relenie, and  inciilrd ronld n~n in tn in  ,111 action aqailist inqnrer for  hreach 
l?f t he  insurance contract  upon e \  i i l ~ n c ?  tha t  the ca r  had  not propcsrl~ been 
repaired ant1 tclnde~wl to l~ in i  n i th in  n ~c~:lconable t i m ~  I h i d .  



S 2. Const ruct ion  a n d  Opera t ion  of Control  S ta tu tes .  
Jlnnicipal primary election I ! (  it1 void fo r  wan t  of a n t l ~ o ~ i t y  of gorerning body 

to  c,tll wxnle, and  therefore beer elec.tioii n i t h i n  qis months tlrcreof was  ra l id .  
T1rc1ic.r z. .!.I1 ('. Ronvd. 177. 

I .  Prosecutio~~s-Indict~llcnt a n d  \Vai '~xnt .  
The offense of possessing alcollo!ic be\-rriiyes on wliicli tnses  11:1\-e not b e ~ n  

pait1 and  tlie offense of possessing in tor icnt i l~g liquor fo r  t he  purpose of sa le  
a r e  separa te  lniqilenleanors of eqnnl dignity created by separa te  s ta tu tory  pro- 
\-isions, and  neither includes the  other a s  :I Iwser ofll'ense, and  n defendant may 
not b r  con\-icted of possessing intoxic~nting l iqr~or  ulmn \\-hiell taxes  h a r e  not  
Iwen pilit1 nntler a warr: lnt  chm':.ing l ~ o ~ s e s s i o n  of intoxicntinx liqnor for  t he  
pnr1)osr ol' s ; ~ l r  evpn thong11 t llr \ w r r ; u ~ t  specifitxs t h a t  the  liquor \\-;IS "non- 
ta\-l):iitl." iS I . .  Hall. lo!). 

.J~~r)GICS, 
§ ah. Enlergenca. Judges .  

W l m e  :L c a m e  comes on to  I)(,  liearcl a t  a te rm of court  presided over by a n  
einergency jritlw tlulj- comulissiolled. and the  parties agree tha t  the  court slionltl 
find the  facts and render judglneiit tl~clreon ont of t r r l  and ou t  of t he  conntj-, 
judgment so  rrudered is within the jurisdiction of tlie emergency judge. since 
the  jndge. ll:~\-ilig acqnired jurisdiction ill terin, lratl p o ~ e r  to sign the  judgment 
on t  of terin and  out  of the  connty 1))- consent of tlie parties. Strirl~~ln~zrl  1'. 

~ < o / ' ? I  ('gfl!/, 7.5s. 
.I 17D(;JIESTS. 

3 2.5. At tack  of dndg~~~e~lts-T'rocrdurc. 
Ortliuarily, a decree of ;I prob:ite coiirt having jlirisdiction is  uot  subj t~ct  to 

collateral ;I ttacl; O I Y W ? H ~  z.. 1,rntlr t r ~ r o o d ,  .5i3 

# 9 7 c .  .4t tack a n d  Sc t t i ng  Aside f o r  Errolo  of Law. 
TT'herr there is ;I tlefec.tir-e s ta tement  of n good c a m e  of action. j n d g n i ~ l ~ t  

t l i s ~ ~ ~ i s s i n g  the  ;li<tion is erroiicons, but  a f t e r  term th r  sole procedure to  co r rwt  
t he  er ror  of l:r\\- is by npllenl. Jril ls 1'. ~ i i ' ~ l ~ l l ~ d . ~ l ~ i l .  1s:. 

# 29. P a r t i e s  Concluded. 

S 82. O p w a t i o n  of J u d g m e n t  a s  l h r  t o  S u b s r q u c ~ ~ t  Action in  General .  
.Jndement ,idjudicatinr: title iilitler a S t a t e  g ran t  and conlryances from tlie 

Sta te  Bonltl of Edwa t ion  to a la rge  t rac t  of land 71cTd no t  to Ilar a snbbequent 
suit  i n r o l ~  mg  ti t le under corn e y m w  frolu the  S t a t e  Boxrtl of Edncntion to x 
smal l  portion of t he  land in~ol\-c(I  ill the foi mer cnie. in \ i rw of new fac ts  
:~llegeil in tllr 13leniIingr and tlel-elbped a t  tlie trixl, and a n  interr elline Act of 
the  General  Assembly (Ch 966. Sesqion J,anb of 19%) ~ a l i d a t i n g  titleq con- 
xe j~> t l  hy the  S t a t r  Bonrtl of 13lucat1on Ptrrmcle v C o t o l ~ ,  .739 

33n. Jui lg tnents  11s I3nr t o  S u h w q n e n t  .\ction-Judgnlcnt* of Sonsu i t .  
.A j i~dgmen t  of n o a w i t  nil1 2:ot s iq~por t  R plea of re8 ndjrtrlrcrctn in a snbse- 

q w n t  nc4tion between the  qamc l m r t i ~ s  upon substantially different allegations 
and er idence Tr~r.T,i, 7i v. Porter.  298. 



5 4. Examination of Prospectivc Jurors. 
Interrogations of prospective jurors by trial co~i r t  Ibcld to amount to expres- 

sion of opinion by court on facts, entitlins nypellatit to new trial. S. c. Canipe, 
GO.  

LASZ)T,ORD A N )  'I'ESBST. 

5 1. The Relationship. 
A contract ~ m d e r  ~11icl i  the owner of land furnishes a house and the land 

ant1 one-half of the frrtilizer, and the otller pnity fnrnishtls the labor for culti- 
vating the crops and one-half of the i't~rtilwcr, n i th  pro7 ision for clirision of 
the crops, creates tlie relntionsliil) bet\\ ern the partics of landlord and tenant 
all([ not that of inaster nnd serrnrit. l I o \ c  r. I l ~ r l i ~ ,  7%. 

3 11. Liability of Landlord for Ncgligrnt Injury to Tenant from Disrepair. 
The lnndlord in mi agricanltural tenancy i.: not liable for injury suffered bp 

the tellant when the steps of the llouse f~irnished the tenant collapse by reason 
of disrepair, even though the coiidition of' the steps l ad theretofore been 
brought to the landlord's attention ant1 lie liad agreed t c ~  repair s;lnie. Moss 
1, .  Hicks, ' iSS .  

5 1 G .  Expiration of Term in Accordanre With Lease. 
T'pon the expiration of a lease for a term of rears  1x6 hout request for re- 

newal by lessees in tlie manner pro~-itled in the lease, lessl~rs hare the right to 
i reat  their lessces as  trespassers and may Iiring ail action for their eviction 
without notice. 1lr1i;c a. Davc~rport, 6.52. 

8 18. Renewals, Extensions and Holding Orrr. 
TVllere. lipon the s p i r a t i o n  of a lease for n term of J eais without request by 

lessees for renewal in the manner provided in the lease, he lessees hold over 
and continue to pay the rent monthly in the amount stirulated in the lease, 
whicli pas illelit is accepted by ltmorq, the tenancy is preconlrd to be one from 
r e a r  to gear. D ~ t h c  v. Da~mlport ,  6.72. 

The presnnq~tion of a tenancy from > e a r  to year arising npoa the holding 
over by lessees after the expiration of the lease for a term of years 11 ithout 
request for renewal in the manner provided in the lease, is a rebuttable pre- 
sun~ption But in the present case tlie trial c ~ ~ n r t  fo~intl tlxrt ncither lessors nor 
lessees hnil any ~mtlerhtm~dinq as  to the future occnp:incy after the teimilmtion 
of the lease. and snch finding neqnt i~es  any agreenlcnt or nnderstnnding that 
might rebut the presumption. IhrtJ. 

Where teiitiiits for >ears  hold oxer aftpr tlie expiration of t l ~ e  lease without 
reqnest for renennl by writtt.11 notice 30 days prior to the esyiration of the 
term iu nccortlancr nit11 t l ~ c  lense, nild lessors thereafter ac8cept monthly rent in 
the n n ~ o u l ~ t  stipnl.rted in the lease, tlie character of the t tn :~ i lc~  Iwcomes fixed 
ns that  of x tenancy from year to >car ,  anti lessees c:rnnot exercise the option 
for renenxl by qix iilg written notice siibseqnent to the tell1 ination of tlle ~ c r i o d  
of tlic Iense. I b i d .  

§ 38. Liabilities for Segligcnt Injury to Third Persons. 
Plaintiff allccetl thnt she was injured hy t l ~ e  falline of :L sin1 erected 01-er a 

sidewall< bp lessees. 1)efeiidant lew?es alleged that plaintiK 1x8s injlired by the 
falling of an awning erected by  lessor prior to their occxpancy. and songht to 
hare  lewor joined as  a party defclldnnt for the purpose of rontribntion. Rcld: 
Defentlnnts may not qcst ny an entire17 clifi'ei~nt state of facts wliich inrolie 



LANDLORD AND TENANT-Conti??ued. 

principles of law which have no relation to the subject matter of the action as 
stated in plaintiff's complaint, and thus litigate in plaintiff's action differences 
between themselves and lessor. Bobbs v. Goodman, 192. 

Where plaintiff sues to recover for injuries sustained when a sign erected 
over a eidewalli by lessees fell and strnc!r her, lessees are  not entitled to joinder 
of lessor as a party defendant on the principle of primary and secondary lia- 
bility, since upon the cause as set out in the coniplaint, lessees' active negligence 
created the situation which caused the injury, and therefore lessees are pri- 
marily liable. Ibid. 

IdAiRCENT. 

S 3. Presumptions and Burden of Proof. 
Pocsession of stolen goods raises no presumption of guilt of larceny if time 

intervening after theft is too long. S. v. Xatlrea2/, 433. 

§ 5 .  Sufficiency of Evidence and  Sonsui t .  
Evidence tencling to show that an  automobile was stolen from where i t  was 

parked in front of the owner's house, that  some 82 days thereafter defendant 
was apprehended driving an  autoniobile of the same make and color and the 
same niotur regibtration number, but with license plates that  had been issued 
for 11 ( l iferent vehicle, is held sufficient to be subnlitted to the jury in a prose- 
cution for larceny. 8. v. JEatheall, 433. 

§ 'ir. .%bsolute Privilege. 
Stnrements in pleadings or other papers filed in a judiqial proceeding are  

absolutely pr i~i leged unless they are  not relevant or pertinent to the subject 
matter. which presents a qnestion of l a x  to be determined on the basis of 
whether they are  so palpably irrelevant and improper that no reasonable man 
could doubt that  they could not become a proper subject of inquiry in the 
action or proceeding. Scott v. Vrtlerr Po., 73. 

§ 10. Pleadings. 
In this action for libel it appeared on the face of the conlplaint that  the 

words constitnting the basis of the action were contained in pleadings and 
paperq filed by defendant in a i l u l ~  constituted civil action, ancl that they were 
relevdnt to that  action. 1TrTd: The roniplaint sets forth a statement of a tle- 
fective cause of action and defendant's demurrer vns  properly sustained, since 
upon the face of the complaint the alleged libelous words were absolutely privi- 
leged. and were not actionable. Scott v. Veneer Co.. 73. 

In  an action for libel. the complaint ought to  stat^ the libel in the original 
Imgnage. Ibid. 

LIBIITATIOS OF ACTIONS. 

S 5b. d ~ c r l l a l  of Right of Action-Fraud and Ignorance of Cause of 
-1ction. 

Tlilz action to recox er for nlleged malpractice in the diagnosis and treatment 
of piaintiff's broken ankle was institnted some eleren years after the treatment. 
Plaintiff nlleged that  defendant concealed his own negligence and prevented 
plaintiff from securing other medical attention before further complications 
developetl, but ~~lwint i f lb  evidence was tn tlie effect that she talked to defendant 
after tlie tre.1tnieat from time to time across the years and complained of the 



condition of her  anlde Aclfl: There  is  no  eridence of fraudulent concealment 
w c h  a s  to toll the  s t a tu t e  of limitations, and  judeillent of nonsuit upon the  
plea o f  the  tlrrre Scar  st:ttnte, properly pleaded, is  without er ror  C o i r ~ ~ o ~  z.. 
Pclc( 1cc.h..  794 

sS G d .  A ( T ~ I ~ ; I ~  of ( 'awe of :lction-Contracts to Conv'-g. 
d c ; t ~ ~ s t ~  of action fo r  breach of w r i t t m  c70ntract to  ccnrey certain lands to  

1)laintil'f for  life, if she should sorri \-e the  obligor, arises 11po11 the  prior death  
of the  obligor witllont derising the  l t r o p e r t ~  in accordance \\.it11 the  agreenleiit. 
a i ~ t l  not 1111on the  obligor's execution of (lectl to tliircl per!:ons snbseqiient to the 
rst~cii t ion :tilt1 registrntio:l of the  contract  to derise.  Clark 7:. Ruffs. 709. 

# 9. .lwrunl of Right of Xction-Fiducia~+s. 
I f  a t r n a t w  t l r r i sw the  t rus t  l~ rope r ty  in fee s i i q l e  f w e  fro111 ant1 contr;rdic- 

tory to  tile t r r ~ t l s  of the t rns t ,  snc.11 tlerise is n repudiation or disarowtrl c~f the  
trnst .  autl st ; tr ts  the  rnnning of tlie Sta tu te  of Liniitations against  tlic c.c7st/ri 
who lias actnnl 1~non.lcdge thereof and c o n s t r n c t i ~ e  notice thereof by tlre pro- 
1):lte of tlre will. Str~ltlliir u. Trcvro.. 703. 

I n  action fo r  I\-rongfnl d e a t l ~ ,  a~neiidiiicwt to bring tlie c a m e  within tllc 
Fetleral Emyloyei~s' 1.inhility Act did not  consti tnte new action, and action 
11:~ring I ) ~ e n  originally brongltt \r i t l~ii l  t ime wns not barred.  Ginltam 1 . .  X. R.. 
ms.  

I n  actioii agniust indiridnal.  aniendment substi tuting corpurate defendant 
rons t i t i~ tes  new action ni: to corl)or;itioii. and when action is then barred  by 
al~plicable s ta tu te  projlerly 1)leaded. ac t io i~  innst  be  c'is~ilissed, .McT,cnn z.. 
J f t r  tk c'ir y, iS.7. 

;\I;\STICR AXD SERYANT. . 
4 1)istinction Retwccn Enil)loycc. and Independen~t Contractor. 
Tlrc right to control the  w o r l m ~ n ~ i  n-it11 rcs j~ect  to tlie manner and m'tliod of 

tloiag the  work. regardless of whetl irr  such right is  eseicised or not. a s  distin- 
gnislled froni the  mere right to require c ~ r t n i n  resnlts, i l  usually deterininatire 
of whether the  relationship between the  parties is that of eml~loger  nntl em- 
l)loyee, or indrjwncleat contractor.  Ifni.~.is n. Co~tst~'rrr . t io~t Co.. . 7 X  

a a). Distinction Retwetm Emplo>er and Tenant. 
A\ contract  ~ i n d e r  IT liicli tlie on 1 1 r ~  of land fnrnisl irs  a I i o u v  and the  land 

a n d  one-half of t h e  fertilizer, and  the  other par ty  furnishes the labor fo r  c~ i l t i -  
7 a t i n s  t he  crop$ and  one-half o! t l ~ e  frrt i l izer,  \\-it11 prorision fo r  dirisioii of the  
crops. creates the  relntionchip l)ct\\ecn the  ~ a r t i e s  of la~icllord ant1 te11:lnt ant1 
not t ha t  of nincter and  servant  1lo.q 1. IlcrlL\. T S S  

% 25a. Construction and Operation of Federal Eniplogers' Liability Act. 
I n  a n  action 111r(l~r the  Federa l  Employers' Liabil i t j  , k t  irrattrrc of 1)roce- 

d w r ,  inclii(1ing tlre jntlgc's cliaree. nre  gnrerned by 1.1 les of tlir s t a t e  court. 
lf17lcr 2;. R. R . 617. 

W 2%. Esclusivcness of Remedy rnder Il'ederal Employers' Liability Act. 
Where,  in a n  action for  wrongfiil drat11 i t  allpears t l ~ t  rleceasetl was  nil em- 

ployee of t he  defenrlant railroad colnliany nnrl was  fatally injured n-liilc en- 
gaged in the  discharge of his tlntirs ill interstate commerce, p la in t i t l "~  sole 
remedy is m d e r  the Federn1 E m p l o y c ~ ~ ' ~ '  1,iability Act. G r a l ~ o ~ ~ l  1 . .  R. R.. 338. 
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An action by a n  eniployee of a common carr ier  to recover for  injuries receired 
in the course of his duties in interstate commerce is governed by the  Federal  
Employers' Liability Act. V i l l e r  G R R., 617. 

8 26. Federal Employers' Liability Act-Segligence of Employer. 
I n  order to recover under the Federa l  Employers' Liability Act, plaintiff must 

prove tha t  defendant \\-as negligent and  t h a t  such negligence mas t h e  proximate 
cause, in whole o r  In pa r t ,  of intestate 's  death.  G r a h a m  a. R. R., 338 

El-idence of defendant's negligence in dispatchinq nnscheduled freight onto 
trnc.li on which repairman on motorcar had been given clearance lreld for  jury 
nnder Federal  Employers' Liability Act. Ib id .  

Contributory negligence of eml ) loy~e  11cld not to inqulate defendant's negli- 
gence a s  a mat ter  of I a n .  I b ~ d .  

§ 27. Federal Emploxers' Liabilitx Act-Assumption of Risks. 
The effect of tlie 193!) auienrlinent to the  Employers' Liability Act 

(45 r.S.C!.h. Z4)  i \  to oh l~ te rn t e  from tlir law e l e ry  vestige of the  doctrine of 
nssmnption of r isk,  and  decisions prior to t he  amendment must be considered 
in relation to the  rule :\s to ~qqumpt ion  of rid: then embodied in the  law. 
G v a l t a m  r .  R. R.. 358 

28. Federal Emj)loycrs' Liability Act-Contributory Segligencc of Em- 
ployee. 

r n d e r  the  Federal  E r n p l o y e ~ ~ '  Liahility A\ct, contributory negligence of the  
fatally injured employee does not ba r  recovery, but  effects a diminution of 
recovery by the proportion of the danlages attr ibutable to tlie employee's con- 
t r ibutors  negligence. Oralrant  v. R. I?. 338. 

The el iclence disclosed tha t  the  intectate, nit11 another.  was  dispatched on a 
motorcar along the  nortlibomicl t?ncli to repair  n signal, t h a t  the  re1)aivinen 
were girtin a n  hour's clearilnce on the nor t l~bo~und track,  with no in fo~mnt ion  
in regard to c l e a r a l m  on the  sonthhouncl trncli The signal was  repaired and 
the repairmen lind t ime to re turn  on tlie northbouncl track within the  hour's 
clearance H r l d :  The  faillwe of the  repairmen to  use a nearby railroad tele- 
l~lione fo r  l 'nrther r e l~o r t  a s  to  the  clrnrance on the northbound track before 
attemptin!: to re turn  on tha t  track,  n a u  not contributory negligence a s  a mat ter  
of I n n ,  hut  n a s  properly submitted to the  jury upon t h a t  issue. I b i d .  

Ilcltl:  T'ader the  circumstances intestate n a s  not guilty of contribntory negli- 
gence a s  a mat ter  of l aw  in re turning aontl i \ \ard on the  northbound track,  but  
the  evidence was properly submitted to t he  jury upon the  question Ibid. 

Fai lure  of employee to  have abanclon~d rail  motor ca r  in face  of on-coming 
t ra in  11cld not contributory negli#ence au mat ter  of law i ~ p o n  evidence in this 
cnse I b i d .  

5 29. Limitations Under Federal Ealployers' Liabilit~ Act. 
Plaintiff alleged a cause of action fo r  ~ r o n g f u l  death The eridence dis- 

closed t h a t  plaintiff's intestate ~ v a c  a n  employee of a railroad company and ~ v a s  
fatally injured in the  d i scha r~ . e  of his duties in in ters ta te  commerce More 
than  three years a f t e r  the  death,  amendment was  allowecl to  bring the c a m e  
within the  purview of the  Fetleral Enil?loyers' Liability Act. H c l d :  Whether  
the  amendment introduced a ne\v cause of action then barred  by the  Federal  
s ta tu te  mus t  be determined by the  Fedcra l  law. and under the  Federal  decisions 
the  factc: constituting the aqserterl negligence being the  same, the  amendment 
does not introduce a new cause of action. G m h a m  a. R. R.. 338. 
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MASTER ASI) SERVANT-Con tiinued. 

3 30a. Federal Employers' Liability Act-Instructions. 
In this action under the Federal Employers' Liability Act, the failure of the 

court in several instances to charge that the amount of the recovery should be 
diminishecl by the proportion of the dnn~ages attributable to the deceased em- 
ployee's contributory negligence, i s  11cltl prej~idicial. Gral a m  v. R. R., 338. 

37, S a t u r e  and Construction of Comprnsation Act i n  General. 
The North Carolina TVor l imr~~ '~  Conlpensation Act is an indwtrial injury 

act, antl not an accident and health insurance act, and must be so construed by 
the rourts. Lczctfr v. Entely~,isc.s, I i~c. ,  399. 

While the Workmen's Compensation Act is to be liberallx construed to the 
end that its benefits should not be denied by narrow and strict interpretation, 
the rule of liberal construction does not warrant the reading into the act mean- 
ings alien to its plain and un~nistalixble wolds or justify judicial legislation 
conr erting the act beyond the legislatir e intent into an ;~ccident and health 
insluance act. Hat(- l~ct t  v. Ifitr'licuch Corp.. 5'31. 

§ 40a. Compensation Art-Injuries Compensable i n  General. 
I11 order to be conlpensable, nn injury n ~ u s t  arise out of : u ~ d  in tlie course of 

claimant's employnlent. Potcctr I - .  Pp-opl~yllitc Co., 561. 
In order to recover for the death of a n  employee under the Worlimen's Com- 

pensation Act, plaintiff n ~ u s t  shorn that death resulted from an injury by acci- 
dent \vhicli arose out of anti in the conrse of deceased's employment by defend- 
ant,  and that it did not result from a disease in any form unless such a disease 
resulted natnrally and unnroidably from the accident. G . 3 .  97-2 ( f )  and ( j ) .  
Lczcter v. E)?to.l)i.i.sts, Ittc., 399. 

§ 40c. Conipcnsation Act-Whether Accident "Arises Out  of Employ- 
mcnt." 

The term "arising out of" r\ ithin the meaning of the Ccmpensation Act im- 
ports that the injury I I I U ~ ~  arise out of the work or service the employee is to 
perform and be a risli incidental tLereto, so that the enlplo.nnent be a contribnt- 
ing cause of the injury. L c i c t o  v. E~i te rprms ,  Inc., 39'1; Potccte v. I'l~ro- 
p h ~ ~ l l t t e  Co., 3G1. 

The eridrnce tended to show that claimant. a foreman, frequent11 returned 
to the employer's plant after his reynlar wolliinq hours, t see how the work 
mas goini. and to help correct any tlifliculties lie found, that on the day in qnes- 
tion c lamant  returned to the plant tlvice aftr>r liis worliin,; ho~l r s  for the pur- 
pose of s ~ e i n g  a co-emploj ee to collect :I personxl debt, t h d ~  on the second yisit 
he fonntl a rock chute, nllich was nttcnded b j  the co-emplr~yee, choked up, and 
that,  before spealiinq about the debt, he helped the co-employee for some thin^ 
over 20 ~ninutes in the hard vorl; of rnlcho1;ine the chute. 'Clie evidence further 
tended to sllow that after the chute IyT.:rs nnchohed, clainlant \vall<eil over and 
sat 011 a nail to rest and rvoit until the co-cinployee had a 11111 in his work in 
ordtr  to .peak l o  him about the debt, and tlrnt claimant, nhile vaiting, lost 
consc io~~snc~s  antl fell off t l ~ c  n all to his injiuy Nel(7: The evitlrnce is insnffi- 
cient to s ~ ~ s t a i n  n finding that plaintiff's injnl) arose out of and in the course 
of his employment. since from the evidence it cannot be held that  the accident 
resulted from risli incidental to the cnlglo~ menl Potcctc c. P~ropl~!tllrte Co., 
561. 

Evidence tending to show that an cmploj cc, rvl~ile carrying a heaTy board in 
the course of hi3 employment, slipl)~ci and fell. wrenchins; his back, together 
wit11 e ~ p e r t  testimony that the eniployee hat1 n permanent partial disability of 
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a general nature resulting from the injury to his back, is held sufficient to 
support the Conimission's flnding that the employee had suffered injury to his 
back froin an accident which arose out of and in the course of his employment. 
Harris v. Cowtracti?zg Go., 715. 

§ 40d. Whether Accident "Arises in the  Course of Employment." 
The tern1 "in the course of" as  used in the Compensation Act refers to the 

time, place and circumstances under which the accident occurs. Lezctrr v. 
Enterprises, Inc., 399. 

5 40f. Compensation Act-Diseases. 
Ordinarily, heart disease does not result from an injury by accident arising 

out of or in tlie course of employment unless it  results from an unusual or 
extraordinary exertion incident to the employment, nor is it  a n  occupational 
disease compensable undcr the Worlimen's Compensation Act. L e ~ c t e r  2;. Enter- 
prises, Inc., 399. 

Death of ticket seller a t  theatre from cerebral hemorrhage following fire in 
theatre held not compensable. Ibirl. 

The evidence before the I n d ~ ~ s t r i n l  Commission is held sufficient to support 
the finding of the Industrial Col~iiniwion that plaintiff's intestate, after the 
termination of his eniploynient with one employer because of silicosis in the 
third degree, was employed by another employer for more than thirty ~-ol.lring 
days, or parts thereof, within seven consecutive calendar months, and that he 
lvas last exposed to the hazards of the disease while in the employment of the 
second employer within the rule of liability under G S. 97-57. lT'~lli11g7tawz v. 
Rock & S a n d  Co., 281. 

§ 40g. Conlpensation Act-Hernia. 
The findings of fact of the Industrial Cornniission 11cld sufficient to sullport 

an award of compensation for hernia. B c n z ' o  c. Paint Co. ,  328. 

% 43. Compensation Act-Sotice and Filing of Claim. 
Where the Industrial Commission, upon the hearing of a claim for compensa- 

tion, joins another eniployer as  an additional party defendant, notwithstanding 
that no notice or claim had been filed against such employer. held: The em- 
ployer by appearing a t  the time and place of the hearing and stipuhting that 
it  was subject to the Compe1:sation ACL and joining in tlie hearing on the 
merits, makes a qeneral appearance and snbinits itself to tlie jurisdiction of the 
Conlniisqion l i '~ll inglin~iz c. Ror.7, d Sat id  C'o , 281. 

§ 43. Conlpensation Act-As TSar to  Common Law Action. 
TVhere the evidence discloses that the infant plaintiff n as one of five or more 

emplo> ees in a husiness owned b~ two of defendants and conducted by the third 
defendant as  general rnanagnr, and that he was injured in the perforinance of 
the duties of his employment, noiisnit is proper, since the evidence discloses 
that the cause is within the e\;clus;ve jurisdiction of the Industrial Commission. 
notwithstanding that the infant plaintiff may hare been hired contrary to law. 
JicYair v. W a r d ,  333. 

8 52. Hearings and P i n d i n p  of Commission. 
While the employer's report of an accident to the Industrial Comniission does 

not constitute a claim for compensation, a statement therein as  to the em- 
ployee's average weekly wage is conlpet~nt upon the hearing after the filing of 
claim. Harris v. Co?ztrartinq ('o., 71.3. 



§ JSb ( 1 ) .  An~ount of Recovery for Injury. 
Under fac ts  of this case einplorer was  not prejudiced by Antling of average 

weehly wrge  in nnlount fixed by contrac t  a t  t ime of injnry H a t r ~ s  2;. Con- 
tractmy Co., 71.5. 

And qtateinent ill report  of employer as  to employee's wage is comprtent. 
Ibii7. 

3 53b ( 3 ) .  hnount  of Rrcovcry-Mrilical Treatment. 
No recowry may be liatl f o r  services a s  practical  nurse  ~vlieii Conllnission 

does not nnthorixe or o~.tler siic11 s e n  ices prior to  their  rendition. Hatclrctt L'. 
Il i tchrock Corp.. 591. 

9 53c.  ('llangc of Condition and Heview of Award by industrial Connnis- 
sion. 

W11ere the  Intlustri :~l  Corumissiou finds nlmn supporting widence  tha t  plain- 
tiff i ~ a d  snffered permanent par t ia l  djsability, and  awards  rompensation tliere- 
fay, the  Coinmissioli lins no jurisdiction to retain the  cause fo r  300 weeks from 
the  date  of in jury  to malie atl justn~eii ts  fo r  fu tu re  fiucturttions in claimants 
ability to \vorli ant1 ea rn  wages dur ing t lmt period, except in unusual circnin- 
stixnc:es. since the  parties h x r e  the  r ight  nnder G.S. 97-47 to  apply t o  t h e  Cloni- 
mission fo r  rer ie l r  of tlie a w a r d  upon changed conditions on request filed 
wi t l~ iu  the time. pl'escribed by the  s ta tn te .  IIr~rr i s  z. Co?~tracti t ig Co., 715. 

W 3M. Appeals fro111 Inclu5trial ('onimission and Review in Superior Court. 
Where  connsc~l for  both parties sig.11 ;ti1 ;agreed st i l temrnt of facts and  submit 

s;inie to the 11earing co in~n i s s ione~~ ,  tlre c:~ust' tunst be  (letelmined on tlie fac ts  
ngrtwl. uud tlrninl of motion before the  fnll  coii~inission t h a t  niorants be  nl- 
lo\retl to introduce newly tliscorrrttl t,ritlencr is proper. 011 agpenl, i t  is e r ror  
fo r  t11v Snperior V c ~ i ~ r t  to r en~an t l  tlie cause to t he  Indnst r ia l  Commission for  
the  r e c ~ p t i o n  of the  nen-ly tliscorelwl evidencc~. E i 7 ~ n r . d ~  o. Rnlci071. 137. 

Ol)jt>rtions and  exceptions to  the  signing and  to the rendition of t he  judgment 
: I I I ( ~  :l\\-:~rd of t he  I l i t l ~ ~ s t r i : ~ I  C o l ~ ~ ~ n i s s i o n  do not s ~ q ) l ~ o r t  ;III .~ss igninent  of er ror  
t ha t  the nn:lrd was  erroneons bec%nse no clainl \\--as filed against  a l~pe l l an t  a s  
rcqnirrtl b7 G.9. !)7-.X, and  the  psceptions a r e  iusufficieni: to present to the  
Silperior Court  the  sufficit~ncy of the  critlencc to  su1)l)ort t he  f i nd inp  of the  
Il~tlii.;tri:~l ('nininissioii. or :illy of them, bnt  presents tlic sole qucstion 
\rlwtlwr tlle fac ts  fonncl by the  ('on~niission s ~ q ~ p o r t  the  decision nntl award .  
Ti'illitr,qlrni~t 1'. Rocl; d Saud Co.. "1. 

111 rrvic.\rilin nn assignnient of e r ror  to t he  findings of fn? t  of the  Indnst r ia l  
( 'oi~~il~isuion, the  conrts n-ill r e r i r n  the evidence to  deternlintt a s  n matter  of law 
\\-lletllrr 11ler~ is  ro inpr t rn t  evit1wr.e tentling t o  support  the findings, in \vhich 
evenl: the  fii~tlings a r e  conclusive. L(,!c.tc2t. 7;. I.,'trto.p~~iscs, I r~c . ,  390. 

TV1wre there  is  nil exception to  n finding embracing a mixed question of f ac t  
:rid In\\-, tlie finding of fac t  is  conclusive it' snpportetl by evidence, leaving the  
q ~ ~ c s t i o n  of lnw alone for review. Ihid.  

TT'lletlier a n  :xccident arose out  of the  einploginent is a mi \ed qnestion of law 
: ~ n d  fact .  Pot( ' (  tc. c. P ! l ~ ~ ~ p l r ~ T l i t ~  C o . .  .?GI. 

On ap l ) e ,~ l  f rom the  Indust r ia l  C'ominission, t he  Snperior Cour t  deleted a n  
er roneow conclusion of tlie Cornnlissioi~ t h a t  i t  should retain t he  cause for  300 
n eelm, but  ot11ern.ice affirined tlie findings of f ac t  of t he  ('ominission a n d  i ts  
n n  ni (1 t l ~ w r o n ,  n itlioni atltlinq to, ~ i~ot l i fy ing,  or cliangiiig :my of t he  findings. 
Ilclrl: The  :tction of the Superior C'onrt in deleting, c r  nbcro tnotzr, the  errone- 
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ous conclusion of law appearing on the  face of the  record does not support  t he  
contention tliat i t  esceeded i t s  j~irisdiction by inoclifying the  nu-ard. Flarris  
v. C o ~ ~ t m c t i n g  Co., 715. 

§ 65.  ~ n e i n p l o ~ m c n t  Compensatioa-Eiii1)loye~s Subject  t o  Contributions.  
I n  ortler for a n  employer operating less than 20 veelis  within a calendar year  

to be liable for  une~nployment coinpensation contribntions under t he  prorisions 
of G . S ,  96-8 ( f )  ( 2 ) ,  i t  is  required tha t  such new bnsiness not only buy the  
pliysical assets of a covered employer. but  also t l iat  tlie new business succeed 
in some real  s e m e  to t he  organization, t r ade  o r  business, or some pa r t  thereof, 
of the covered einployer, ordinarily i ~ s  n going concem, so t h ~ t  there be sonie 
continuity in t he  business or some p a r t  thereof of the  foriner enlployiag unit .  
Etnplo!it~~eirt Sccuvitll Corn. I:. Rli!llnnrl Crafts. Itlc.. 727. 

Fintlings lrclrl insufficient to support  conclusion tha t  operations of new corpo- 
ration were continuation of business of old corporation. I b i d .  

2 .  Appeals fro111 E m p l o y n ~ e n t  Secur i ty  Commission.  
hi1 appeal lies from the  Emplopnieat Security Co~nniissioll to  the  Snprrior 

Court  only a f t e r  the  Employment Security Cominission has  been given oppor- 
tunity to pass upon t.sceptions filetl to it.; original findings of fac t  and  decision. 
. I -  ( I  ) . I?mplo!~moit S'c2c~rri t ! /  ( ' o ~ r r .  1:. Sh',vln~?tl C'rnfts. I j~c . .  727. 

§ 27. P a y m e n t  a n d  Satisfaction.  
I k f e n d a a t s  set  lip a verbal agreelnent 111ldei. which defendtints were to convey 

certain lnnds to plaintiffs in sntisfilction of notes secnred by a mortgage ese- 
c u t 4  by defendants to plaintiffs. IIc7tl: If .  pnrsuant  to  this agreement, de- 
fendants e s t ~ c ~ ~ t e  and deliver tleed to the  agent of plaintiffs, and  tlie deed is  
acceptt~cl by plaintiffs' agent, the  contract  of ~ c c o r d  and  satisfilction is  fully 
~secn te t l .  ant1 tlie tlebt is paid : ~ n d  silrisiie(1 in frill eo i ~ t s t a ~ ~ t e  the deed is  deli\-- 
eretl ant1 acceptetl. entitling d e f ~ n t l n i ~ t s  to the  siirrender of the  notes and the  
cancellation of the  mortgage, b11t if the  person to whom deed is delivered is a 
merv in tern~et l i :~ry ,  the  accord is rrecntory and plaintiff's niay pleat1 tlie s t a tu t e  
of f r :~nds  in ba r ,  1)ohin.s v. T l t  it(,. 680. 

30a.  R i g h t  t o  Foreclose and Defenses. 
1:pon the  satisfaction of a debt srcnretl by ;I mortgxge, t he  trustee is divested 

of nutliority to foreclose the  instrli.nlent, and his deed esec~i te t l  p ~ i r s u a n t  to 
later foreclosure conveys nothing. Dobins I.. 1T71~itc'. G80. 

# i a .  Exercise of Governnlenta l  Powers  i n  General .  
This action was  insti tuted to  enjoiii n m~inicipali ty froin tlestroying certain 

nl)artinrnt bniltlings belonging to the  city and s i tua te  on land leased by it. !Che 
conip1:iint alleged tha t  the  a1mrtnients a r e  of solid construction, a r e  not injn- 
rious to  life, health,  or morals, do not constitute a slum condition or a fire 
hazard,  r iolnted no zoning regulations, and tha t  the  city council had  been 
offered substantial  consideration fo r  the  bniltlings, but  had refused to negotiate 
or coni;ider the  sale or any disposition of the  property other t han  i ts  t lest~wc- 
tion. Rc7tl: The  fac ts  alleged a r e  snflicsicnt predicatc fo r  1,litinriff~' assertion 
tha t  the  ortler of t he  city council to tlestroy the  apn r tn~en t s  constituted a n  
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arbi t rary  abuse of discretion, and  i t  was  er ror  fo r  t he  court  to  sustain t he  mu- 
nicipality's motion for  judgnirnt on the  pleadings. Btcrloit r. Rcidscille, 377. 

§ 8c. Munic ipal  Airports.  
Stipulation in a lease concerning a niunicaipal a i rpor t  h a t  tlie municipnlity 

should lieep t h e  airyorr hc i l i t i e s  i n  good repai r  does not  escuse a lessee a i r  l ine  
f rom i t s  duty to  pror ide  pausengers with a reasonably safe  passageway to i t s  
planes, ant1 such provision will not support  a n  a i r  line's claim fo r  indemnity 
against  t he  city fo r  injury to  a passenrer  caused by a fa l l  n h e u  the  passenger's 
11et.l was  cauqlit by a worn and  loose threshold board 11 liile she  was  on her  way 
to  board a plane Cr.o~(.(Zl c. A w  LZNPP, 20 

Where  the  lease of a municipnl a i rpo i t  requires t he  c i t j  to keep the  facilities 
ill repair ,  b11t e\gressly provides tha t  t he  le.sce a i r  line shoulcl i n d e m n i e  a n d  
save  the  city hariuless froiu all) liability arising f rom the  ~iegligeiice of the  a i r  
l ine o r  itq acc'nls ant1 einployees, IicTd, t he  a i r  line may not asser t  t he  defense of 
pri11l:rry a n d  secondary liability for  a n  ln jn r j  re*-nltinq t ,  a passenger l rom a 
fall  over a loose and  n o r n  threshold bonril n l i ~ l e  tlie passenger n n i  on her  
11 ay to board a plane, since thc  duty to provide a reason:ibly s a t e  passageway 
for i ts  passenger rests upon the  c.lrrier, a n d  therefore t he  injury resultetl from 
negligence of the  carr ier  in fniling to perforin th is  duty.  Ibrd 

I. A r t s  and Oniis\ ions Const i tu t ing  Ijegligrnre i n  Gcmrral. 
Xegliqence is the  failure to  exercise proper cnre in t he  pcrfornim~ce of some 

lrqal  duty wliich defendniit o n e s  t he  injured pa r ty  under t he  c i rcm~is tancrc  in 
which l l i ~ y  a r e  placed. Booltc v. R. R , 152 

Where  the  circunlslnnces in which a pcrson ic; placcd a r e  such tliat a man 
of oriliiiary censc nsinc his f :~cult ies n ill recognize t h a t  111s fn i l lue  to use ordi- 
nary  cnre and  skill in his o v n  conduct n i t l i  reqard to thole  circulristances will 
cause r1nn:er of injury to t11e perSol1 o r  property of ailother, sncli p c r ~ o n  is 
untler duty  to  use o rd ina r )  care  a n d  qliill to  avoid such danger Hoirc III  cttt v. 
n1.11tr11, 235 

H e  who puts  n thing in charge of another  wllicli he  l i n o ~ ~ ~ ,  o r  in the  esercise 
of ortliiinry prntlcnce shonld know, to bc dangerons, or to  l~ossess  characterist ics 
\vliicl~. in the  orcliaary course of events, art, liliely to produce injury.  on-es a 
duty to siicli pcrson to  give rcnsonnl~le warning o r  notice of such danger. Ibid. 

Seqligrncc is  the  fa i lure  to exercise orcliiinry a r c  in l~erfor inance  of some 
l c ~ ~ l 1  tliity w11ich the  tlefcndant o n e s  plnintift under tlic c i i n~ ins t ances  in n.l!ich 
tlier a r e  p l a c ~ d .  Ibid 

The  eleinents of ne:.ligeiice a r e ,  first a leg11 duty,  ~l-hie11 r a r i e s  according to 
the sn1)jcc.t ma t t e r  and the  re1atioi:slii;~s. and second, the  f :~ i ln re  to cxei,cihe dne  
care  in tlic l~erforni:incr of such clutr, nliicll always means the  care ail orcli- 
na r i i r  prudent person woiild cscrcise under the  same or similar circiunstnnces 
wli12ll c l i a r g d  with like tllity. Cliilrr~c. c. ~ ~ l t 7 b O l l l ' l l ~ .  721 

Tlie doctrine of vcs ipna  Toqr~ifflr does not apply to t he  explosion of t he  parlied 
t a l ~ k  trncl; when more than  onc inference can be  drax~-n l'row the  el-idence a s  
to the  cause of t he  csplosion rind t : ~ c  cr is ter~ce  of negligent default  is  not t he  
m o w  reasonable probability, o r  TI-hcn the  cansr  of t he  ac:.ident is left in con- 
jccture, or 1 ~ l i e n  the  ins t r i in lenta l i !  is ~ i o t  iiniler thc  e s c l ~ ~ s i v c  control of the  
tlefendant. Hopki~tx  r .  Col~trv. 14::. 
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3 4f. Condition and  Use of Lands and  Buildings-Liability t o  Inritees. 
The owner of a building renting a floor thereof to a private hospital is under 

duty to exercise ordinary care to keep the restroom on the floor in a reasonably 
safe condition for the use of the doctors' patients, and to warn them of hidden 
perils or unsafe conditions in entering or leaving the restroom which are  linown 
to the lessor or ascertainable by it by reasonable inspection and supervision, 
but the lessor is not a n  insurer of the safety of such patients, and the mere 
fact that a patient falls in the restroom to her injury raises no inference of 
negligence. Recse v.  Piednmzt, Inc. ,  391. 

The otvner of a building is under no duty to warn inritees of a danger which 
is obvious to any person of ordinary intelligence using his facnlties in an ordi- 
nary manner. Ibid. 

The construction of a floor in a restroom on two lel-els, with a step from one 
level to the other, is not negligence unless, because of the character, location. 
or surrounding conditions, a reasonably prudent person \vould not be liliely to 
expect the step or see it. Ibid. 

Evidence held insufficient to show negligence on 1)art of lessor in mainte- 
nance of restroom. Ibid. 

Inritee l~eld guilty of contributory negligence as  matter of law barring recor- 
ery for fall down elevator shaft. TVal(71~p v. Cfamer, 649. 

5. Proximate Cause in General. 
In  order to be actionable, negligence iiinst he the proximate cause of injury, 

~ r h i c h  is that cause which produces the injury in continuous sequence and 
without which it  ~ rou ld  not have occurred, and one from ~ ~ h i c h  any man of 
ordinary prudence could have foreseen that  some injury or harnl IT-ould prob- 
ably result. Boonc v. R. IZ., 152. 

3 7. Intervening and Tnsulating Scgligence. 
Where the negligence of defendant continues 1113 to the nloment of injury. it  

cannot be insulated by the contributory negligence of plaintiff C7ulranl ?;. 

R. R., 338. 

3 8. Pr iwarx  and Secondary Liabilitj .  
The doctrine of primary und secondary liability is based upon a contract 

implied by law froni the facr that a passively negligent tort-feasor has dis- 
charged an obliqation fur which the actively negligent tort-feasor n-as primarily 
liable. Crozcell v. Air Lints, 20. 

Where, upon cnnse of action ns set out in complaint, defendant's negligence 
is primary, such defendant may not, upon allegation of different facts in cross- 
complaint, h : ~ r e  codefendant joined on theory that negligence of codefendant 
TT-as primary. Hobbs a. Cnodman, 192. 

§ 9. Proximate Cause-Foreseeability or Anticipation of In jur~ . .  
That the injury be foreseeable is an essential element of proximate cause. 

rllt71.it7rje v. I l as t~ j ,  3.33. 
Foreseeability does not require that the pnrticular injury should hare been 

foreseeable. Boone v. R. R. ,  162. 

3 9 $6 . Anticipation of Negligence of Others. 
h person is not nntler duty of anticipating negligence on the part of others. 

T~.orTcr v. Motor Liwes. 420. 



.1 1)erson is not required to anticipate negligence on t l ~ e  l n r t  of othem but 
i11 the absense of anything \\.hicli gires or shonltl give n ,tic? to the contrary, 
may asslinie. and act on the nsslunl~tion, tlmt otht>rs v-ill c,xercisc ortlinary care 
for their on-11 safety. Boolle L'. I? .  R.. 1.72. 
.L party does not forfeit his right to assume t l ~ a t  otlrc'rs will c>scrc.ise ordi- 

nary cnrr for their o\rn safety becanse such party is not ;iltojietl~cr frcc from 
negligence on his own part. Ibitl.  

3 10. Last  Clear Chance. 
Iloctrine of last clear cllance does not n11ply \\11(~11 t11 %re i i  not l i in~ to l)ut 

plaintiff on notice that person in position of peril will 11ot exercise norninl 
fnrnlties to more to place of s n f e t ~ .  B o o i ~ c  I' R R.. 152 

The doctrine of last clenr chance. nl~icl l  presnpposcs bo t l~  ncgli#rnce and 
co~itribntory negligence, relates to a person lraviiig chargc. of :In i~istrnnieutality 
TT 110 can but fails to bring it  1111der control and so avoid inflicting injnry. and 
in thiq cnbc the doctrine is inapplicable since the e\ idem e d i s ~ l o ~ e d  defendant 
could not hare nroided tlie injnry after discorer~ of t l ~ e  pt.1~11 Grahccni 2;. 

R. R., 338: Collns v. R e v a n ,  472. 
'Phe last clear cllance or disco\ (3 rd  1)eril doctrine muit )e y1e;rdetl 1 ) ~  .I plain- 

tiff in order to be arailable as  n bnsiq for rworery. CoTia\ F. Rcr/crii. 472. 

3 11. Contributory Xegligenre in Gcneral. 
Contributor) negligence need not be tlie sole pro\-iin;~te x n s c  o f  injury to bar 

recorery : it is suflicient for thiq purpose if i t  contribute to tlie injury as  a 
proximate cause, or one of thenl. 1:flrldem v. Lac\ito., $13 : Rhclrloi~ v. Cltil- 
ders ,  419; Olcens 27. Kel lu ,  770. 

16. Pleadings. 
.\llegations referring to clefendant as "Wild Bill," ant as  to cirrnmqtances 

as to how he acquired nic1;name 1tcTtl properly stricken on n~otion. IIeatll v. 
I i irX.n~nn.  303. 

Allegations of false arrest and ~nalicious prosecution of plaintiff after his 
injury, not necessary to establish damages reslllting from delay in obtaining 
medical treatment, held properly  tricke en as  not gernlxne to cansc of action 
for negligence Ib id .  

Ordinarily, assumption of risk is a matter of defense ~ l l i c h  n n ~ s t  be set up 
by answer rather than hg demurrer. U i d k i f f  2;. A u t o  Rrc"i~?g,  470. 

The doctrine of last clear chnnce must be pleaded by plaintiff in order to be 
arnilable. Collas v. R e g a n ,  472 

17. Pwsumptions and Rurdcw of Proof. 
Segligence ic not presnmed froni tlie mere fact of a fatal accident. I I ~ p l i i l l s  

1, Coiuo.. 143. 
I n  an action to recorer for mgligent injury, tlie burden of proof is upon 

111,1intif to wtiqty the j u r ~  by the greater weight of the evidence that tlie de- 
fv11tl;lnt \ \ c I ~  c i~i l ty  of nctionable ~~egligence. Ozcols  v. K t l l y ,  770. 

'Plie bnrt1t.n of proof upon the issue of contributory nyligcnce is upon the 
tlel'rnt1:tnr I l i i~ l .  
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5 l9b (1). Sufficiency of Evidence and  Sonsui t  on Issue of Negligence i n  
General. 

Evidence held insufficient to show that f ~ t a l  injury from explosion of tanli 
truck was proximate result of defendant's negligence. Hopkins v. Comer, 143. 

§ 19b (4) .  Sufficiency of Circunlstantial Evidence of Negligence t o  Over- 
rule  Nonsuit. 

Circumstantial evidence of negligence must be submitted to the jury if the 
facts and circumstances establish actionable negligence as  the more reasonable 
probability by logical inference, even though the possibility of accident may 
also arise on the evidence. SVllitson u. Fraizc~s, 734. 

Physical facts and circumstances a re  insufficient to be submitted to the jury 
on the issue of negligence if the inference of negligence therefrom rests on 
mere conjecture or surmise. Ibid.  

§ 19b (5 ) .  Nonsuit fo r  Variance. 
Plaintiff instituted this action to recorer for personal injury allegedly caused 

by the falling of plaster in defendant's theatre The allegations were to the 
effect that the plaster fell because of seepage of water due to a leaking roof, 
but the evidence was to the effect that the water flowed from a restroom on the 
balcony level. Held: Nonsuit was properly entered for variance between the 
allegation and proof. Messick v. Tumage, 625. 

3 10c. Sonsui t  fo r   contributor^ Segligence. 
Where plaintiff's own evidence clearly establishes contributory negligence 

constituting a proximate cause of the injury in snit, nonsuit is groper. Sheldou 
v. Clt i lders,  449. 

Invitee herd guilty of contribntor;- negligence as  matter of law barring recor- 
ery for fall  down elevator shaft. 1Vnldr~p I;. Caruw-, 6.19. 

8 20. Instructions in  Actions for Negligence. 
An instruction to the effect that plaintiff had the burden of proving defend- 

ant's negligence by the greater weight of the evidence in order to make out a 
pvinra facie case, and that  on a p? imn facie case the jury could answer the first 
issue "Yes," must be held for prejudicial error. O?cens 1;. Iielll/, 770. 

The court charged the jury to the effect that  the burden n-as on defendant 
to s a t i s f ~  the jury by the greater weight of the evidence that  defendant was 
guilty of contributory negligence. The court then corrected the error, and 
charged that the burden was upon defendant to satisfy the jury that plaintiff 
was guiltr of contributory negligence. Thereafter the court again charged that  
the burden was upon defendant to p r m e  that defeudant was negligent. Held: 
The charge so as prejudicial and entitles defendant to a new trial. Ibid. 

5 23. Culpable o r  Criminal Segligence. 
Culpable negligence in the Inw of crimes is something more than actionable 

negligence in the lam of torts. S. v. Robe~.son, 745. 

PARENT AND CHILD. 

1 Proceedings Under Vniform Reciprocal Enforcement of Support Act. 
Under the pro~~isions of the Uniform Reciprocal Enforcement of Support Act 

(Chapter 317, Session Laws 1931; G.S. Ch. 528)  the initiating state has no 
jurisdiction to make any determination affecting the substantire rights of the 
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PARENT AND CH1LD-Co?~tin1icd. 

parties, and therefore, a conclusion by our court that the duty of respondent to 
support the children in question had ahead5 been found .o exist by a court of 
coi~lpetent juriscliction of the initiating state, is erronecus. J I a l ~ a n  v. Rcad, 
843. 

In  a proceeding under the Uniform Recipiocal Enforcement of Support Act, 
the court of the initiating rtate, bg approval of the petition and the certification 
of the documents, enables petitioner to submit herself to the jurisdiction of 
rcsponding state \rithont the neceszity of personal presence or employment of 
vounsel, and the responding stnte acquires jurisdictioi of the respondent 
through service of sumlnons and notice. Ibrd. 

Wherc, after filing petition under the Uniform Reciprocal Enforcement of 
Support Act, the obligee mores to another state and is a 1.esident of such third 
stnte a t  the time of the hearing in this state, our court has no jurisdiction to 
lnalie a n  a n a r d  for transmittal to the initiating state for ransmittal in turn to 
the petitioner in the third state, and judgment of nonsnit and dismissal should 
hare  bren entered here upon motion. Ihid. 

A proceeding hy a wife nnder the Uniforii~ Reciprocal Enforcement of Sup- 
p o ~ t  Act to enforce payment of support for the minor children of the marriage 
should be disniissed upon motion in this State for defcct of parties, since in 
such instance the children a re  the obligees and the snit inust he brought in 
their name 2nd behalf by a duly appointecl nest  friend This result is not 
affected by piorision of tlie Inm of the initiating stnte that a petition under the 
act migllt be broliuht in hr1i:llf of n minor obligee withoilt appointment of 
guardian or nest  friend, sii1c.c the r ~ g l ~ t s  of ihv parties are  deterininable in the 
court 11:lring jurisdiction of re~pontlent, and t ! ~ e  cause here must be so consti- 
tiitecl as  to conform t o  our law. Ibitl. 

l'.\RTIES. 
3 1. Part ies  Plaintiff. 

While it  is not necessary that all parties plnintiff have the identity of inter- 
est required b~ the colnlnoll lam, it is necess:lry under tlw code that the inter- 
csts of pmties plaintilr be consistent. Rtcrtorr z.. Rc'itlsvilic, 577. 

3 .  Piecessary Parties Defendant. 
Grantor alleged that stipnlation in  deed required grantee, if he desired to 

sell, first to offer land to grnntor. and that grantee had brl3ached the agreement 
by contracting to sell to third l?erson IIcl(7: Upon gran or's clemnnd for spe- 
caific prrforin:xnce, such third person is necessary party. ,3toi~r/ 2;. TT'alcott, 822. 

9 9. Defect of Parties and Objection. 
Where there is n fatal defcct of parties plaintiff, of nhit.11 the cowt will take 

notice cx mc1v nwlrr, t l ~ e  action nlust be clislnisbeil. .lftrltar? I:. I:ta(i,  G41. 

a LOb. Joinder of Additional Parties Plaintiff. 
Interveners must 0l.di11aril~ collie into tlie case as  it ~ s i s t s .  and when they 

espressly deny all inaterial nlkgations of the coinplaint suid attempt to assert 
vlaims \rliolly antagonistic to those asserted by original plaintiffs, such inter- 
veners, eren if properly joinetl ns :xdditional parties, mas  not be made addi- 
tional parties plnintift'. I l r ~ ~ , t o ~ r  1 . .  Rci(l,svillc, .577. 
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5 12. Deletion of Parties. 
Where the complaint makes no allegations against one of the parties named 

in the captions of the summons and complaint as  a defendant, the name of such 
party is mere surplusage and should be stricken. Roberts v. Hill ,  373. 

§ 7. Actions Against Partncrship. 
An action against one partner upon allegations that the partnership was 

indebted to plaintiffs in a large amoimt in connection with sale by plaintiffs 
of their interest in the partnership, cannot be maintained the other part- 
ner is not made a party. Belch v. P e r r ~ ,  'iG4. 

8 9. Burden of Proving Payment. 
The plea of payment is an affirmatire defense and the general rule is that 

the burden of showing payment must be assumed by the party interposing it. 
SV71ite v. Lognu, 791. 

PERJURY. 

§ 1. S a t u r e  and Essentials of Offense. 
Perjury is a false statement under oath, laowingly, willfully and designedly 

made, in a proceeding in a court of competent jurisdiction, or concerning a 
matter wherein the affiant is reqnired by law to be sworn as  to some matter 
material to the issue or point in question. R. v. Sailor, 113. 

§ 4. Subornation of Perjury. 
Subornation of perjury consists in procuring another to commit the crime of 

perjury, and in a prosecution for subornation the State must prove the guilt 
of the suborned person of the offense of perjury as  well as  defendant's guilt of 
procuring him to commit the crime. 8 .  v. Sailor, 113. 

§ 7. Sufficiency of Evidence and Nonsuit. 
In  a prosecution for perjury the falsity of the oath must be established by 

the testimony of two witnesses or by one witness and corroborating circum- 
stances. S. v. Bailor, 113. 

Where in a prosecution for subornation of perjury there is evidence that  the 
suborned person made conflicting statements under oath in separate trials, but 
there is no evidence tending to show which of the statements was false, the 
e r i d ~ n c e  is insufficient to convict defendant of subornation of perjury in regard 
to one of s w h  statements. Zbid. 

PLEADINGS. 
9 2. Joinder of Causes. 

Plaintiff may unite in the cnmplaint causps of action, legal or equitable, or 
both, which arise out of the same transaction, or transactions connected with 
the same subject of action. Belch $0. Perry,  '764. 

If two or more causes are  joined in the complaint, each must be separately 
stated, but allegations germane to issue of damages mill not be held violative 
of this rule even though they refer to matters upon which separate causes of 
action might be predicated, if no separate recorery is demanded. Heath  v. 
Z < ~ ~ ~ ~ I T L ~ I Z ,  303, 
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S 3a. Complaint-Statement of Cause of Action in General. 
A complaint may be fatally defective in failing to s tate  a cause of action 

either because of a want of averment of some essential c?lemeat of the cause 
of action, rrllich constitutes a defective statement of a good cause of action; o r  
it may be defective by reason of a positive averment of some fact or combina- 
tion of facts which afiirmati\-rly discloses thxt plaintiff's supposed grievance is 
not actionable, which constitutcs a statement of a defective cause of action. 
Scott v. T7enecr Po., 73. 

Allegations which set forth matters foreign and immaterial to the contro- 
versy a re  considered irrelevant; nhereas, excessive fulluess of detail or the 
repetition of facts a re  treated as  being redundant. Dnnicl v. Gard~zer, 249. 

The function of a pleading is not the narration of the evidence, but rather 
the statement of substantive, ultimate facts upon which the right to relief is 
founded. Ibid. 

A complaint must contain a plain and concise statement of the facts consti- 
tuting the cause of action. ZZelclr 7.. P c r r ? ~ ,  764. 

8 13. Office and Effect of Demurrer. 
An action based on agreemei~t to snppress bidding a t  a rublic sale was termi- 

nated by demurrer on the ground that the co~ltract was unmforcenble as  contra 
boltos nzores. In  a subsequent action, the complaint allegtd another agreement 
respecting t l ~ c  same property, but made no reference to the former action. 
Held: T*poil demurrer in tlie second action, whether the ~wnpla in t  therein set 
up a new contract ~vliicli \\.as not tninted with the unlawful agreement alleged 
in the first, is not l)rcsentetl, since extraneous matters dclrors a pleading may 
not be considered on tlemnrrer Lrclifnz v. Ct ror~pler, 35. 

17pon demurrer a l~leadinq 17 ill be liberally construed in favor of tlie pleader, 
qiving him every reasonable intendment in his favor, and the pleading will not 
be overthrown unless it is fatally defrctire. Ibid.; Boone v. R. R., 152; Thomp- 
son v. Poster, 815 : Trorler v. .llotor Line?, 420 : Gtrrrft v. Hobson, 426 ; Jlidkiff 
r Allto Racinrt, 470 : Clrildrcss v. AbeZes, 667 ; Bclclr c. P e v u ,  764. 

The office of a demurrer is to test the sufficiency of the pleading assailed for 
fatal defect appearing on its face, admitting for the purpose of the demurrer 
the truth of r rery fact alleged therein and all reasonable inferences of fact to 
be deduced therefrom. Scoft v. T'cnctr Co., 73. 

A deinurrer admits the facts alleged in the pleading and r e l e ~ a n t  inferences 
of fact deducible therefrom, but does not admit legal inferences or conclusions 
of law. Roonc v. R. R , 1X ; Trorlc I 1;. Xotor Linc8, 420 ; Gantt v. Ilobson, 426. 

Tlie ofice of a demurrer to a pleading and the office of a demurrer to the evi- 
dence are  diflerent in purpose and result, and an adjndication of the snfficiency 
of the allegations upon drinnrrrr to the complaint does not foreclose or circum- 
scribe the consider:~tio:l of the el it1enc.e n d d ~ ~ c e d  in suppc~rt of the allegations. 
a n ) ~ t t  U. Iroasoql, 4 2 ~  

# 16. Time of Demorrer and  Waiver. 
IWlure of a pleading to state a cause of action, or want of jurisdiction over 

the s ~ ~ b j e c t  matter of the acticm ic: not waived by pleading to the merits, but 
objection on these grounds in.ly be ninde a t  any stage of the case. Jenditfv v. 
I ' iclds, 776. 

3 19b. 1)emurrer for  M i ~ j o i n d ~ r  of P a r t i w  and Causec,. 
Where the allegations of the con~plaint clisclose that t h ~ ?  individnal plaintiffs 

:~cietl solely in n rel)resentntire cal):~city for their respective corporations, and 
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the complaint prays no relief for them in their individual capacities, they a re  
unnecessary parties and their joinder cannot warrant dismissal of the action 
upon demurrer. 'IVetherinc/ton v. Motor Co., 90. 

111 determining whether a complaiut is demurrable as  stating a cause of 
action for breach of two separate contracts not affecting all the parties, the 
complaint must be considered as 3 whole, giving due weight to each and every 
allegation which tends to limit or qualify one of the contracts or disclose that 
the action is predicated upon the breach of a single agreement. Ibid.  

In  this action to recover for personal injuries resulting from negligence, 
plaintiff alleged, in addition to the facts relied on as constituting the action for 
negligence, facts tending to show false arrest and malicious prosecution as  
bearing on the issue of damages, but deinanded no separate recovery therefor, 
Held: The complaint states but a single cause of action and the intimations of 
additional causes of action will be treated ris mere embellishments and not 
germane to the cause of action stated, and therefore demurrer for misjoinder 
of causes is properly overruled. Heatk v. Kirkman,  303. 

A cause of action against defendant for breach of an alleged agreement by 
him that he would not engage in business in competition with plaintiffs after 
he had sold his interest in a partnership to plaintiffs, is improperly joined with 
a cause of action by plaintiffs for defendant's fraud in inducing them to pur- 
chase his interest in the partnership, and a cause of action by plaintiff trustees 
for an accounting of the partnership business. and to recover from another 
partnership funds alleged to be due by reason of plaintiffs' sale of the assets 
of such other partnership. Belch .L: Perry,  764. 

§ 1Dc. Demurrer for Failure of Complaint to State Cause of Action. 
In  this action for libel it  appeared on the face of the complaint that the 

words constituting the basis of the action were contained in pleadings and 
papers filed by defendant in a duly constituted civil action, and that  they were 
relevant to that action. Held: The complaint sets forth a statement of a de- 
fective cause of action and defendant's demurrer v a s  properly sustained, since 
upon the face of the complaint the alleged libelous words were absolutely privi- 
leged, and were not actionable. Scott v. Veneer  Go., 73. 

Where there is a defective statement of a good cause of action, the complaint 
is subject to amendment and the cause should not be dismissed until after the 
time for obtaining leave to amend has expired, G.S. 1-131; but where there is 
a statement of a defective cause of action, final judgment dismissing the action 
is proper. illills v. Rickardsm,  187. 

Upon demurrer of the additional defendants to the cross-action of the orig- 
inal defendants, the original defendants maF not maintain that  plaintiff might 
amend so as  to state a cause of action against the additional defendants as  
joint tort-feasors, but the demurrer must be determined upon the cause as  . alleged by plaintiff. Hobbs v. Goodtnan, 182. 

Where the allegations of the complaint are  sufficient to establish plaintiff's 
legal right to the relief sought upon one theory of legal liability, a demurrer 
ore tenus will not be allowed because such facts may be insufficient predicate 
for relief upon a different theory of legal liability. R. R. v.  R. R., 495. 

§ 20. Den~urres to New Matter in Answer. 
Plaintiff may test sufficiency of new matter to allege defense by demurring 

thereto, but demurrer should be overruled if the new matter alleges any fact 
or combination of facts entitling defendant to relief. Je~iki?ls v. Fields, 776. 
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§ 22b. Amendment by Permission of Trial Court. 
A defective statement of a good cause of action may be cured by nmendment ; 

a statement of a defective cause of action may not. Scott  v. Veneer  Co.. 73. 
Judgment was entered sustaining demurrer and dismissing the cause of 

action, and plaintiff appealed. At a subsequent term the court allowed plain- 
tiff's inotion to set aside the judgment of dismissal as bt4ng contrary to G.S. 
1-131 and allowed plaintiff's request to nithdram the appeal and file an 
amended complnint. H t  7d: After expiration of the term the court was without 
authority to reinstate the action and xllow amendment of the complaint, the 
action haring been dismissed by a final judgment. Xil l s  v. B~chardsor? ,  187. 

Where the complaint alleges damages for nrongful del th  but the ex idence 
s h o m  that  the deceased was a n  employee of a railroad company and mas 
fatally injured while engaged in the discliarge of his dut es in interstate com- 
merce, the court has power to allow plaintiff' to amend so as  to allege that  the 
parties were engaged in interstate corumerc3e and that rlaintiff was the sole 
clependent of tlie deceased, so as  to bring the action within the Federal Employ- 
ers' Liability ,4ct. Graltanz v. R. R., 338. 

G.S. 1-1G7 relates to amendment out of term and in th11 absence of a judge, 
and does not limit the authority of the presiding judge to allow an amendment 
under G.S. 1-163 a t  term after the cause is calendared for  trial and without 
notice to the adrerse party. Dobms v. TVh~te ,  680. 

While the court may permit amendment to process ant1 pleadings to cure a 
~n isnon~er  where the proper party is before the court, the joinder of a corpora- 
liou not named in tlie process or pleading as an additional party cletendant, or 
the substitution of the corpor:ltion in lieu of the purported partnership without 
the cor~oration's conselit, either e\pressed or by its entering a general appear- 
a w e ,  constitntes a new action as  to the corporation, instituted as of the date 
of serrice on it, and vhen  the cause against it is then balrcd by the applicable 
statute of limitations duly pleaded, the action against i t  IS properlg dismissed. 
JicLcail v. Matlieny,  788. 

§ 2-2. Variance Retween Allegation and Proof. 
A plaintiff can recover only on the case made by his pleadings Collns v. 

Rcrla)~ ,  472. 
A plaintiff niust make out his case secund~ tm  alleqata ~lur ires  c. C'aulbour rte, 

721. 
Proof without allegation is as  unavailing as  allegation without proof 3Ies- 

sicli v Turizaqc, 627; Dobias v. Ii'liite, 680. 

S 28. Judgment on the Pleadings. 
A motion for judgment on the pleadings is in effect a rhallenge to the snffi- 

ciency of the pleading, admittinq the truth of all its  ell- leaded facts and the 
untruth of niorant's own allegations in so fa r  as  they are  controverted thereby, 
anti the motion should be denied if the pleading challenged is good in any ' 
respect or to any e ~ t e n t  Rlrrton v Zl'crdsz'rllc. 577. 

Coinl~laint lrcld to allege ahuse of discretion by city officials, and it was error 
to allow municipality's motion for judg~nent on the plead~ngs. I b i d .  

13enia1 of motion is not appealable. Howlnud v. Stitlc'r, 689. 

§ 30. Motions to Strike-Discretionary or Legal Right. 
A motion to strike made before answer, demurrer, or estension of time to 

plead, Is made as  a matter of right rather than of grace, G.S. 1-133. Daniel 
v. Gard~zer.  249. 
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31. Motions to  Strike-Grounds and Right  to  the  Relief. 
On motion to strike, the test of relerancy is the right of the pleader to present 

in eTitlence on the trial the facts to which the allegations relate, and nothing 
should remain in a pleading over objection which is not competent to be shown 
in e~idence. Drruiel v. Oarduer, 249. 

Allegations which are  clearly evidential, irrelerant, or repetitious and proba- 
tire liare no place in stating a cause of action and should be stricken on motion 
aptlymade. Ibid. 

In  this civil action to recover damages for assault and battery, allegations 
as  to the peaceful and gentlemanly character of plaintiff and that defendant 
had been iarolred in many criminal cases charging him with violation of the 
liquor l a w  and engaging in assaults with deadly weapons, and as  to the wild 
and drunken conduct of defendant previous to the occasion i11 suit, should hare 
been ftricken on motion aptly made. Ibid. 

In this action to recover for negligent injury, allegations referring to the 
defendant drirer of the vehicle by the nicliname of "Wild Bill" and allegations 
by n a y  of explanation a s  to how the driver acquired the nickname, unrelated 
to any allegations that defendani employers had knowledge that the driver 
customarily operated vehicles in a negligent manner and that they linowingly 
per~nitted him to operate the vehicle in question on the occasion referred to, 
were properly stricken upon motion. Heath v. Kirkinan, 303. 

Where plaintiff alleges liability under the doctrine of respondcat superior, 
and also alleges liability on the principle that  defendant employers were negli- 
gent in permitting a person to drive their vehicle who was lrnown by them to 
be a n  incompetent and reckless driver, the allegations as  to the lrnown reclrless- 
ness of the driver are relevant if the allegations relating to respondeat superior 
are  denied, and such allegations will not be stricken upon motion prior to the 
filing of an answer, since upon such motion the court will not attempt to chart 
the course of the trial. Ibid. 

In  an action to recover for negligent injury, allegations tending to show cir- 
cumstances in respect to where the injured plaintiff was, and in respect to his 
physical condition from the time of his injury until the time he received proper 
meclical treatment, may be competent for the purpose of establishing damages 
resultinq from delay in receiving proper medical attention, but allegations tend- 
ing to establish false arrest or malicious prosecution instigated by defendants, 
resnltinp in plaintiff being taken to jail after injury, should be stricken on 
motion as  irrelevant to the cause of action for negligent injury. Ibid. 

Punitive damages for personal injury depend upon the circumstances under 
which the injury was inflicted and not upon occurrences subsequent thereto, 
and therefore allegations relating to false arrest and malicious prosecution 
subsequent to the infliction of the injury cannot be germane to the issue of 
punitive damages. Ibid. 

A motion to strike an allegation from a pleading for irrelevancy admits, for 
the purposes of the motion, the truth of all facts well pleaded in the allega- 
tion, and any inferences fairly deducible from them. But  i t  does not admit the 
conclusions of the pleader. Balzlt- v. Bryan, 610. 

Allegations of eridential rather than ultimate or issuable facts, and of con- 
tentions of law, should be stricken on motion aptly made. Such determination 
is without prejudice to rulings upon the trial as  to the competency of the evi- 
dence and upon the questions of law. Magic Go. v. R. R., 626. 
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Where allegations of answer set up valid defense, motion to strike is prop- 
erly denied. I I o l ~ l a ~ t d  v. Stitzer, 689; Banli v. Bryan, 610. 

Plaintiff may test the sufficiency of new matter alleged In the answer to con- 
stitute a defense or bar either by demurrer or motion t l  strike. Jozkit?s v. 
Fields, 576. 

A demurrer and motion to strike allegations of the answer on the ground 
that  they fail  to state a defense or bar should not be gralited if they state any 
fact, or combination of facts, which, if true, entitle defendants to some relief. 
I b i d .  

PRINCIPAL AND AGENT. 

S 4. Termination of Relationship-Death. 
I k a t h  of principal terminates agency. Jz~l ian v. Lau; t~m,  436. 

S 'id. Authority of Agent-Ratification by and  Estoppel of Principal. 
Where the n-ife claims the benefits of negotiations conducted by her husband 

on the theory that he v a s  her agent therein, she may not disarom his agency 
in tlie premises to avoid the burdens. Dobicrs v. White ,  680. 

PRINCIPAL AND SURETY. 

3 6. Bonds for  Private  Construction. 
The s11ret.r on a contractor's bond is not entitled to :I credit for tlie sum 

required to be retained by the owner (luring the progrexs of the work when 
it  appears from the surety's on-n pleadings and evidence hat final papxent to 
the contractor, including the percentage retained, had keen made under the 
contract and that  the claim arose after final acceptance of the worlr and related 
to defects which were undiscoverable when the worli was approred by the 
FI3h inspcctor, and which under the terms of the contract were not waived by 
final acceptance and payment for the ~ ~ - 0 r l i  in full. Edgrlcood Knoll Apts. v. 
Bras~ccll,  ' iGO.  

PROCESS. 

13. Dismissal for Defective Process. 

Failure to show service of process on some of the i~~tc res ted  parties and 
failure to show appointment of guardian ad  Zitem for those parties under dis- 
ability a re  not fatal  defects warranting qnashal of the proceeding. In 1.e W i l l  
of Wood, 131. 

S 14. Amendment of Process. 
While the court nlay permit aluendment to process and pleadings to cure a 

misnomer where the proper party is before the court, the joinder of a corpora- 
tion not nailled in the process or plcading as  an additional party defendant, or 
the substitution of the corporation in lien of the purported partnership without 
tlitb ro~poration's consent, either expressed or by its entering a general appear- 
nncae, constitutes a nrn. action as  to the corporation. i ~ ~ s t i t u t e d  as  of the date of 
service 011 it, and whcn the cause against it is then bar]-ed by the applicable 
statnte of limitations dnly pleaded, the action against it s p r o p e r l ~  dismissed. 
JfcLea11 u. Math c ~ y ,  78.5. 
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PROSTITUTION. 
5 2. Prosecutions. 

In  this prosecution for prostitution and occupying a building for the purpose 
of prostitution, G.S. 14-204, the State introduced evidence that  defendant en- 
gaged in illicit intercourse with prosecuting witness for hire a t  certain places, 
and was permitted to introduce evidence over defendant's objection that  some 
hours after the last assignation, defendant surreptitiously invaded the hotel 
room of the prosecuting witness in another building and t001i from i t  by larceny 
a sum of money. H e l d :  The introduction of evidence tending to show defend- 
ant's guilt of larceny constitutes prejudicial error entitling her to a new trial. 
8. v. McClain, 171. 

PUBLIC OFFICERS. 

§ 9. Attack of Validity of Otficial Acts. 
Complaint he ld  sufficient to allege abuse of discretion in action of city offi- 

cials in ordering destruction of apartment house on land leased by it. Buyton 
v. R e i d s v i l l e ,  677. 

QUASI-COSTRACTS. 

§ 1. Nature, Elements a n d  Essentials. 
There can be no implied contract where there is a n  express contract between 

the parties in reference to the matter. Crozccll v. Air L i n e s ,  20. 

RAILROADS. 

5 8. Injuries to  Persons on 01, S e a r  Tracks. 
The engineer of a train is entitled to assume, and act on the assumption even 

until the very moment of impact. that treslxlssers or licensees on the track will 
use their faculties for their own protection and leare the track in time to avoid 
injury in the absence of anything which gires or sliould gire him notice that  
such trespassers or licellsees are  not in possession of their strength or faculties 
or are unable to extricate the~uselres froni their dangerous position. Boone 
v. R. R., 152. 
-4 trespasser or licensee on the track is under duty to look as well as  listen 

for the approach of a train, and the fact that a train traveling in one direction 
creates so much noise that a trespasser or licensee on the other traclr cannot 
hear a train approaching from the opposite direction does not place the duty 
upon the engineer of that train to a n t i c i ~ a t e  that  the trespasser or licensee will 
negligently fail to l001i and step off the traclr in time to avoid injury, in the 
absence of anything which gives or should give notice to the contrary. I b i d .  

The doctrine of last clear chance does not apply to a trespasser or licensee 
struck upon the tracks of a railroad when there is nothing to put the engineer 
upon notice that such trespasser or licensee is not in the apparent possession 
of his faculties. I b i d .  

A railroad company owes the duty of ordinars care to avoid injury to persons 
on highways or private premises near its tracks by objects thrown, projecting 
or falling from trains. I b i d .  

Railroad company he ld  not liable to person near track struck by body hurled 
throngh the air  by impact with engine. I b i d .  

The duts  of an engineer to Beep a proper lookout is germane only when the 
doctrine of last clear chance is applicable. I b i d .  
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§ 14. Facilities in  General. 
Railroads hare authority under general statutes to provide turnouts, sltlings, 

and switches to s e n e  industrial plants along or near t h e ~ r  main lines. R .  R .  
v. R. R., 495. 

I n  tlie absence of express statutory or charter authorization, the poner to 
construct a railroad includes authority to construct such spur, industrial, 
sn-itching, and other auxiliary tracks as  may be necessary to serre  the public 
needs along or near the main line. Ibid. 

8 16. Trackage and  Facilities Jointly Used. 
F:ailroad has authority to construct spurs;  railroad colnpanies formiiiq cor- 

l~oration to proride common traclace l~clrl entitled to equal use of such trackage 
regardless of action by holding cc~rporation ; to this end plaintiff' railroad Iccld 
entitled to construct aud use junction or tnrn-out from conimon tracl~age 
R . E . v . R . R . . 4 9 5 .  

RAPE. 

gj 10. Relevancx and Competency of Evidence. 
IWfendant v a s  chnrgecl with carnal lmo!~ledge of a female child 11nder the 

n4cL of I n e a r s .  n i t h  carnal 1;nowledge of a female child over the age of 12  and 
under the age of IG, and with incest. Ilclcl: The finding of prophylactic rub- 
bers on the person ot defenclnnt when he m-as arrested sorre seven months after 
the last act of interconrse tool< plsce according to the ericence, and some three 
and one-half years after the prosecuting witness became 12 years of age. does 
not tend to prore defendant's guilt of the offenses charged, and the admission 
of such eridence over defendant's objection constitutes rerersible error. 6 7 '  

Stone,  606. 

gj 11. Suflicienq of Evidence and Nonsuit. 
Ikiclence in this case held sufficient to overrule nonsuit and sustain convic- 

tion of assault with intent to con~mit rape on a femaIe child under the age of 
12 years and of incest. S. c. Stoue, 606 

13. Vcrdict and  t J ~ ~ d g m c n t .  
Where defendant is convicted of an nssnnlt ~vitll  inten to conlmit rape, his 

f111 tlier conriction of a11 assault on a female will be trez ted a s  snrplusagc as  
included in thc qrarer offense. S c Sto~lc'. 606 

RECEIT'ERS 

W 12b (1 ) .  Claims of Third Persons ilgains;t Assets. 
l iecci~ er held not entitled to nccowlt recck able for goods sold by insolrent 

when account had been assignrd and paid for by assignee a t  time goods were 
sold. In re Jffq. Co , 586. 

Xerchandise was cleli~ered to the lwrcliaser Wit11 c o y i ~ s  of the invoice. one 
of which n7ns stan~pccl with notice that t l l ~  account 11:itl been assizned to a 
11:uned factor. The factor paid the sellrr for the account. The qoods nere  
refused by the pnrchnser on the ground that they nere  dc~fectire, and returned 
to the seller. Upon receirership of the seller, the receire' sold the same coods 
to the original plirchascr a t  a reduced price. Hcl(7: Under the proT isions of 
G R 44-S4 the purclmse money rc.ceired from the sale of the goods hp  the re- 
ceiver was impressed with a trust in f n ~ o r  of the assignee, and tlie nqcicnee 
may assert his claim therefor as  against the receirer Ibid. 
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RECEIYIKG STOLEN GOODS. 

§ l a .  Elements a n d  Essentials of t h e  Offense. 
The offense proscribed by G.S. 14-71 is the receiving with felonious intent 

the goods or property of another knowing a t  the time that the same had been 
feloniously stolen or taken away. If the property was not stolen or  taken from 
the on-ner in violation of statute, a s  where the original taking was without 
felonious intent or was not against the owner's ~v i l l  or consent, the receiver is 
not guilty of receiving stolen property. S .  w. Col l in s ,  128. 

S 5. Competency and  Relevancy of Evidence. 
I n  a prosecution for receiving stolen goods with lrnomledge that  they had 

been stolen, evidence tending to show that  defendant on a previous occasion 
had accepted stolen merchandise from the same parties under such circum- 
stances that  defendant must have Irnown that  the merchandise had been stolen, 
is competent upon the question of defendant's guilty knowledge upon the orca- 
sion s~ecified in the indictment. S .  I;. divers ,  462. 

§ 6. Sufficiency of Evidence and  Sonsui t .  
Defendant was charged wit11 larceny and receiving. The State failed to 

 rove her guilt of larceny of the goods, and while items of clothing which de- 
fendant possessed were identified as  having come from two stores, or were of 
the brand and malw carried by them respectively, there was no direct evidence 
that  these items had been felonioiisly stolen from the stores, and the question 
was: left in mere speculation or conjecture. H r l d :  Defendant's motion for non- 
suit  should have been allowed. S. w. Ool l iu s ,  128. 

Evidence of defendant's guilt of receiving stolen goods with knowledge that  
they had been stolen, he ld  amply snfficient to overrule defendant's motion for 
nonsuit. 8. 77. Muers ,  462. 

REGISTRATION. 
§ 3. Priorities. 

A contract to devise realty in consideration of services to be rendered, which 
contract is proven, probated, and registered in conformity with statute, G.S. 
47-12, 47-17, 47-18, and 47-37, takes precedence over a subsequently executed 
deed to third persons. Clark w. B u t t s ,  709. 

SCHOOLS. 

$ Of.  Controversy i n  Respect t o  Budget. 
Where the board of education and board of county commissioners are  unable 

to agree on the amounts set up in the school budget, and the procedure pre- 
scribed by G.S. 113-160 is invoked, the findings of the Superior Court on appeal 
from the decision of the clerk of the Superior Court acting as  arbitrator, a re  
conclusive nnless arbitrary or in abuse of statutory duty. B o a r d  of E d u c a t i o n  
v. Comrs.  o f  O i l s low ,  118. 

Where, on appeal to the Superior Cnwt under the procedure prescrihed nncler 
G.S. 115-1G0, the Superior Court malies findings of the amounts necessary for 
certain items of the capital outlay budget and the current espense budget in 
sums less than that  requested by the county board of education, but there is no 
showing of present necessity for the amounts budgeted as  compared with the 
amounts allowed, Iicld: The record fails to shorn that  the findings of the Supe- 
rior Court are arbitrary and. therefore, snch findings are  conclusive, the esti- 
tnatef of the board of education not being determinative. I b i d .  
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SEARCHES ARTD SEIZURES 

5 1. Necessitx for  Search W a ~ ~ a n t .  
Where officers are  lawfully on the l~remises of defendant, and defendant con- 

sents to a search of the premises by them, such consent dispenses with the 
necessity of a senrch ~ m r r a n t .  and evidence obtained by such search is compe- 
tent. S. ' ~ i .  Moo~.e, 749. 

SETOFFS. 
5 2. Statutory Setofis. 

Setoff operates as  payment only when there are  reciprocal demands, and 
mar be invoked only n7here there is inutuality of parties a id of demands. I11 re 
Mfq. Co., 686. 

Sotice of assignment of account 7rcld sufficient under the statute, defeating 
debtor's right of setoff. Ibirl. 

SHERIFFS. 

Ba. Liabilitj- of Sheriffs for  Torts. 
Allegations to the effect that  deftndant sheriff took custody of a mentirl in- 

competent for the pnrpose of putting him in place of sat'ety, but did not lock 
the incompetent in n room or cell, but permitted him to roam a t  large in the 
upstairs hallway of the jail, ~ inder  circilmstances from which injury should 
have been anticipated, resulting in the incompetent's falling down a fifteen foot 
well or open space to his death, is licl(7 sn!Ecient to state a cause of action 
against the sherifl' for negligence. Eafjes v. Billings, 78. 

SOLTCITORS. 
g 3. Duties a n d  Authority. 

Prosecuting attorneys owe the duty to the State, the, accused whom they 
prosecnte, and the cause of justice they serve, to observe the rules of practice 
c r a t e d  by law to give those tried for crime the safeguard3 of a fair  trial. S. v. 
Pliillips, 616. 

STATE. 

5 2b. State Lands-Conve)ance. 
'The State Board of Edncation was given sole authority by the statute now 

cotlified as  G S. 116-94 to sell and convey all vacant, mentered marsh and 
svalnp Iands of the State. provided silch Iands are  not covered by navigable 
waters and thc quantity in any one marsh or swamp t v e e d s  two thousand 
acres. and a conlcynace by thc State Board of Education of such marsh lands 
(G.S. 146-4) subsequent to the e i f ~ c t i ~ e  tlatc. of the statute conveys title. Par- 
~ n r l e  v. Ba to~? ,  530. 

Evidence to the effect that the locirr in gfto conreyed to plaintiff's predeces- 
sors in title by the State Board of Education subseqiient to the effective date of 
the statute codified as  G.S. 146-94,  as marshland of more than tvio thousand 
acres in area. covered n7ith marsh graqG and not navigable bg any kind of com- 
mc.rcial craft, eTen a t  hiqh tide. is 7tc7d to siistnin the f ndings of fact of the 
trial conrt that the land in qnestion wns n part of a tract of marshland in 
eycess of two thousand acres and that no part of the locfr<> was covered by navi- 
gable waters. Ibid. 

S!P.+.TTTTES 

S 12. Repeal by Enactment o r  Deletion from Code. 
Where a section of the Code is not brought forward in the General Statutes 

and does not come within the esceptions and limitations set forth in Chapter 164 
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of the Geueral Statutes, such section of the Code is repealed and cannot be 
revived. Raker v. Varser, 260. 

A Public-Local lam providing for rotating grand juries in a desiguated county 
and repealing a part of a former lam on the subject (Chapter 465 Public-Local 
Laws 1033 ; Chapter 104 Public Laws 1023) ,  was in force on the effective date 
of the General Statutes, but through illadvertence was overloolred and the 
repealed statute was incorporated ill the General Statutes (G.S. 9-25). Held: 
The Pnblic-Local lam remains in effect. G.S. 164-7. 8. v. Gales, 319. 

SrBROGATION. 
§ 2. Operation and Effect. 

The surririug wife who pays niortgaged notes on lands theretofore held by 
them by entireties, is subrogntcd to the rights of the mortgagee, and is entitled 
to all the rights and remedies which were available to the mortgagee, but 
acquires no right or claim beyond those arailable to him. Moi~tsinger v. TT7hife, 
441. 

TORTS. 

§ 1. Nature and  Essentials in General. 
A malicious motive makes a bad act worse, but it  canuot make that wrong 

which, in its own essence, is l a \ ~ f u l .  Childrcss v. Abeles, 667. 

5 6. Joinder of Sdditional Parties for Contribution. 
One defeudnut is not entitled to haye ailother joined for contributiou when 

complaint states no cause agaiust snch other, but liability is predicated upon 
allegations of different cause of action by original defendant in cross-complaint. 
Hobbs v. Goodnzan, 102. 

TRESPASS TO TRY TITLE. 
§ 3. Sctions. 

JThere defendants fail  to show that the grantee in the original deed in their 
chain of title ever conveyed the land to them or to any of the defendants' prede- 
cessors in title, or that they acquired the land by inheritance from such grantee, 
there is a ltiatus, aud the evidence is insufficient to support a finding to the 
effect that defendants had established title by nzestle conveyances from the 
origiual grantee. Lii~dsa,o v. Cursmll,  48. 

Where defendants admit plaintiffs' title to the lands embraced in plaintiffs' 
deeds, but dispute the location of the diriding line between plaintiffs' land and 
the land of defendants, plaintiffs are  uot required to prove title, but only that 
the disputed area lies within the botmdaries of their tract, and plaintiffs' evi- 
deuce on this aspect 11cTd sufficieut in this case. Se2ckirk v. Porter, 296 

TRIAL. 
3 1. Xotice and  Calendars. 

Where judgment of nonsuit for failure of plaintiff to appear and prosecute 
his cause has been entered, but a t  a later term the judgment of nonsuit is set 
aside, the cauqe is properly subject to be calendared for trial. and when placed 
upon the caleudar the cause is before the court and it  has jurisdiction to hear 
and determine a motion therein. Xclson v.  Silnpkins, 406. 
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§ 3. Nonsuit for  Fai lure of Plaintiff t o  Appear. 
Findings to the effect that in the lirarinc of a "clean-up" calendar, plaintiff's 

cause was nonsuited, without noticr to plaintift or his a t txney ,  for failure of 
plaintiff to appear and prosecute hih action, that plainti't' has a good cause 
of action. and that plaintiff himself n:ls guilty of no neqligeace, 1 8  lrcld suffi- 
cient to support the court's order reinstntinc tlie cause on the c i ~  il issue docket 
for trial upon the merits. Belsun  v. N Z I P I P ~ ~ I I / C ,  406. 

W (i. Order, Conduct and Course of Trial-Conduct and a c t s  of Court. 
The judge is forbidden to convey tcr tlw jlu'y in any n a j  a t  any staqe of the 

trial hi? opinion on the facts inroivetl i l l  the c~ise, and the trial begins within 
the pnrriew of this rule n hen tlie proipevti~ c jnrors are  c:illed to be examined 
touc.liing their fitness to serre  on the trial jur j .  G S 1-160. S. 2;. Cailipc, 60. 

Whether the conduct or tile languaqe of tllr judge a~nonnts  to an expression 
of his opinion on the factr is to be dctcr~iiinrd by its probnble meaning to the 
jury, and not the motire of the judge. Ibrrl. 

G.S. 1-180 proscribes an expression of o~iilion by the court upon the evidence 
not only in the charge but a t  any time during the conrscb of the trial. S. v. 
Stuitl~, 09. 

While the trial court may propound competent questions to a witness in order 
t o  chrify his testi~liony or to brinq out some fact that has been orerlooked, the 
court may not cross-examine a n itnecs or ask a witness q ~est ions for the pur- 
l ) o s ~  of impeachinq him or casting doubt upon his testimcln~, and a new trial 
is awarded in this case for iinpeavhing questions aslied by the court. I b i d .  

I n  this case a new trial is aw:Irt~td for iutrrrogations of a witness by the 
court which went beyond a mere elfort to cl:rrify the nilness' testimony and 
alnonnted to an espression of opinion on tlie f:lcts by the court. S. v. HcRae, 
334. 

1 Reception of Evidence-Necessity for Notions to Strike. 
A dcfenclant waires objection to the unrwponsire part of the answer of a 

witness by failing to make a specific motion to strike out that particular part. 
S. v. Gnlcs, 310. 

5 18. Province of Court and .Jury in  Gcncral. 
I1 is the duty of tlie judge alone to clecidr> the leqal ql estions presented a t  

the trial, and to i n ~ t r n c t  the jury ns to the law arisinq on the evidence given 
in the case. S. u. Cauipc, 00. 

I1 is the tad< of the jnry nlone to determine the facts (of the caw from the 
evitlence adduced. Ibrd. 

Contratlictions and cliscrepancies in the eridence are  f o ~  the jury to resolve, 
largely on the basis of credibility of the witnesses. .Trinc.ltosli!/ v. 1T7cirsi7, 217. 

2%. Consideration of Evidence on Motion t o  Xonsuil . 
On motion to nonsuit, plaintiff's eridence is to be considered in the light most 

favlorable to hini. Pic? cc v. Itis. Co.. 567. 

5 22h. Consideration of D c f ~ n d a n t ' s  Evidencc on ilrotion to Xonsuit. 
On  notion of nonsuit, defendant's cridence will be cons clered only in so f a r  

as  it is fa\-ornhle to plaintiff, e ~ c ~ p t  when not in conflict ~ i t h  plaintiff's eri- 
dencr, it may be used to explain or make clear that of rlaintiff. Ilopkiiis v. 
Comci.. 143. 
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TRTAT,-Coiltiir ucd. 

Upon motion to nonsuit, the Court must consider all  the testimony, but in 
doing so must draw the conclnsion most favorable to plaintiff and leave it for 
the jury to reconcile any inconsistent, conflicting, or contradictory testimony. 
Aldridgc v. Hastu, 353. 

§ 23a. Sufficiency of Evidence to  Orerrule  Xonsuit in  General. 
Cases cannot be submitted to a jnry on speculations, guesses or conjectures. 

Hopliins v. Comer, 143. 

$j 23f. Konsuit fo r  Variance. 
Sonsuit is proper where there is fa ta l  variance between allegation and proof. 

Messicli v. Tumnge, 625. 

§ 25. Voluntary Nonsuit. 
Sonsuit of plaintib's cause of a c ~ i o n  upon defendant's motion effects a volun- 

tary nonsuit on defendant's counterclainl. Rndders v. Lassiter, 413. 

8 31b. Instructions-Statenlent of Law and Application of Evidence 
Thereto. 

The failure to charge the law on the substantive features of the case arising 
upon the evidence is prejudicial error notwithstanding the absence of request 
for special instructions. Barnes v. Cn~rlbo~i~~irc ,  721. 

Even when the parties waive a recapitulation of the evidence, i t  is the duty 
of the court to state the evidence to the estent necessary to explain the applica- 
tion of the l a ~ v  to every substantial and essential feature of the case without 
a request for special instructions. G.8. 1-180. Brat?izo?c v. Ellis, 81. 

I t  is not sufficient for the court to rencl a statute or to s ta te  the applicrtble 
laxv bearinq on an  issue in controversy, and leare the jury unaidecl to apply the 
law to the facts. Ibid. 

Statement of the evidence solely in the forin of contentions is insufficient to 
meet the requirements of G.S. 1-180. I b i d .  

An erroneous v i e r  of the lam or an  incorrect application thereof in the 
court's charge to the jury ~ n u s t  be held for prejudicial error, even though given 
in stating the contentions of the partics. Harr is  v. Coi~struetiol~ GO., 536. 

The charge is sufficient if, i ~ h e n  read contestually, i t  clearly appears that  
the law of the case was presented to the jury in such manner as  to lenre no 
reasonable cause to believe that the jury was misled or misinformed in respect 
thereto. Barires v. Caulbou~ve, '721. 

S 31d. Instructions on Burden of Proof. 
Instruction that  plaintiff had burden of proof by greater weight of evidence 

in order to malie out prima facie case, and that  on prima facie case, jury could 
answer issue in affirmative, held erroneous. Ozocm v. Kellu, 770. 

$j S l e .  Inst~uctions-Espressioil of Opinion on Evidence in  Charge. 
The fact that the court necessar i l~ takes longer in stating the contentions of 

one of the parties than the other does not in itself constitute an  espreq~ion of 
opinion by the court on the evidence. Rrairuo~i v. Ellis, 81: S. v. Stai?tlifl, 332. 

The crucial qnestion in this case was n-hether the employer was negligent in 
failing to provide the employee with additional help to perform the task which 
the employee was assigned to do alonr. Held: An instruction that  if n ~ o r e  than 
one person is required for the safe gerfornlance of a certain duty, "such as  the 
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TR1hI,--Co1~tiu ued. 

one in question in this case," must bc held for prejudicial error as  an expres- 
sion of opinion of the court that  the job in question required more than one 
man for its safe performance. &fiZ1('1~ T.  R. R., 617. 

The fact that an expression of opinion by the trial court upon the evidence 
is an inadvertence rent ler~ such elror ~iunetl~elcss h:irnifnl. Zbid. 

s Sl f .  Instructions-Statement of Contentions. 
The court is not required by law to state the contcntions of the parties to 

the jury, but when he states the contenticus of one party he must state the 
pertinent contentions of the adverse party n i th  equal stless. This rule does 
not require that the statement of the res!~ectire contention3 of the parties be of 
cqu.11 lenqth. RI  nunon v. Cllrr, 81. 

82. Requests for  Instructions. 
A party who aptly tenders written request for instructiclns on a point of law 

arising on the evidence is entitled to hare the court qive in substance the re- 
quested instructions as law coining from the court. The ::iving of the instruc- 
tions merely as  a contention of the party is not snflicient Aldridqe v. Hastu, 
353. 

When the charge is in substantial compliance with the requirements of G.S. 
1-lSO, a party desiring further elaboration or explanation must tender specific 
prayers fcr instructions. Baurcs v. Caztlboitr.)~c, 721. 

3 37. Issues-Conformity t o  Pleadings and Eridence. 
Wherc recoverr is sought solely on theory that  olrner lvas negligent in per- 

nlitting inconlpetent to drive, snbniiwion of issue of wrpondeat superior is 
error. Roberts v. Hill, 373. 

5 38. Tender of Issues. 
Where the issues submitted are  sufficient to support tl i~> judgment disposing 

of 111e wllo!e case, tlie refusal of the court to subnlit issl~es tendered will not 
be lieltl for error. C I  ozc;c72 v. 41r Lmcr, 20. 

3 44. Impeaching Verdict-Quotient Verdict. 
Even though the amount of the rerdict may 11ronlpt tlic~ surmise that it  was 

a quotient rerdict, tliis alone is insufficient to co~upel the cc~nclusion, as  a matter 
of law, that it was in fact a quotient verdict Colli~fs v. Ilig7rzr.ny COIIL., 627. 

A rerdict cannot be iinpeached because of an opinion of a jnror on n matter 
irrc~levant to the i*sne and not pre-ented b~ either ~l legat ion or evidence. 
Barrzcs v. Ca~tlborcr'i~e. 721. 

§ 49. Motions to Set Aside Vcrdict and  for  Wew Trial on Ground Verdict 
I s  Contmry t o  Weight of Eridence. 

A motion to set nsicle the ~ e r i l i c t  on the a o u n d  t11:lt it is contrary to the 
greater weiqht of the c~ idence, as distinqnicherl froin a motion to sct it  n ~ i d e  
for insufficiency of the eT idence. is atl:lressd to tlie courts  discretion, and the 
court has tlle discretionar$ poner to set t 1 1 ~  verdict nsitle on tliis ground to 
prevent injustice notnithstanclinq tlle evidence be s l i f i c i ~ ~ ~ t  to require the sub- 
mission of the issae to the jnry, xnd the court's determinltion of such motion 
is not revienirble. R o b c ~ t s  2;. R117, 373 

1 Motions t o  Sct i2ridc Verdict and for Sew Trial io r  E r r o r  of Law. 
A motion to set aside the verdict on  the ground of ins1 fficicnt evidence prc- 

sents n question of 1:1w identical with that  presented by n12tion for involuntary 



s. C.] ANALYTICAL INDEX. 

nonsuit, which is whether the evidence is lacking in sufficient probative force to 
require its submission to a jury, and the court having denied motion to dismiss 
a s  in case of nonsuit, is without authority after verdict to set  i t  aside for 
insufficiency of the evidence. Roberts v. Hill ,  373. 

The court may set aside the verdict as  a matter of law for errors of law 
committed during the trial, in which case he should specify in his order the 
erro? of law which prompts his action. Ibid.  

§ 55. Trial by Court by Ajpeenient-Findings and Judgment. (Review 
of findings, see Appeal and Error . )  

Where the parties waive a trial by jury and agree that the presiding judge 
find the facts under G.S. 1-184, the .judgment mill be reviewed in the light of 
the court's findings and not the facts alleged in the pleadings. Turnage Co. v. 
Morton, 94. 

Where different inferences can be drawn from the evidence in a trial by the 
judge under agreement of the parties the ultimate issue is for the court. Ibid. 

Where a jury trial is waived, the findings of fact of the trial court have the 
force and effect of a verdict by jury and are  conclusive on appeal if there be 
con~petent evidence to support such findings. Gasperson v. Rice,  660. 

S 3n. Written Trusts-Creation, Requisites and  Validity. 
A grant of property to the trustee in a n  irrevocable trust with provision that 

upon the death of trustor's last surviving grandchild the trust should terminate 
and assets thereof should be distributed equally to the legitimate heirs of 
trnstor's grandchildren is void by operation of the rule against perpetuities, i t  
appearing that grandchildren of trustor might be born a t  any time during the 
nest  .TO years or more after the execution of the trust. McPherson v. Bank, 1. 

The will in suit set up a trust with provision that the net income therefrom 
should be paid to testator's widow for life, with further provision that "it is 
my thought . . . that said net income shall be used for her benefit and for the 
benefit of" testator's sons, "according to their respective needs, and in the 
sound discretion of my said n7ife." Held: The recommendation as  to using 
part of the income for the benefit of testator's sons was made exercisable by 
the r idom as a n  individual and not as cotrustee, and the recommendation is 
precatory in nature and does not create a trust, spendthrift or otherwise, in 
favor of testator's sons. I n  re  Estate o f  B?~ l i s ,  620. 

§ 4c. .4ctions t o  Establish Resulting Trust. 
While. ordinarily, a grantor may not engraft a par01 trust upon his own deed, 

allegations to the effect that plaintiff \ms  the last and highest bidder a t  a judi- 
cial sale, that  defendants represented that  they needed a part of the property 
for their housing development nnd would reconver to plaintiff the part of the 
land not needed for this purpose as soon as the amount needed could be ascer- 
tained. that defendants, a t  the time, knew that only a small part of the land 
~vould be needed for the housing p?oject, and induced plaintiff by reason of such 
false rey)r~sentations to join in the commissioner's deed to defendants merely 
as the most expeditious method of assigning this bid, and that thereafter de- 
fendants refused to reconvey to plaintiff that par t  of the land not needed for 
the housing development, is held sufficient to bring plaintiff's action ~ i t h i n  the 
exception to the :enera1 rule. Lnmm 2;. Cri~rnpler, 33. 
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9 19b. Distribution of Income. 
Where diridends are  declared on stock held by a trnst payable on dates 

which transpire before the death of the life beneficiary of the trnst, such divi- 
dends belong to the estate of the life beneficiary. I n  re  Es ta te  of Bzilis, 529. 

The testamentary trust in question provided that testatcr's widow receive the 
net incolne for life, and a t  her death the residue should be divided into trusts 
for the benefit of testator's sons. IIeld: The undistributed income of the trust 
which accumulated during the life of the widow belonged to her estate and not 
to the trusts created for the benefit of the remaindermen. Ibid. 

5 1Dc. Advancements. 
Trustor's widow, who was cotrustee and life beneficiar:~ of the income from 

the trust, was given power a t  her pleasure and discretion to use part of the 
income for the benefit of testator's sons according to their respective needs. By 
later prorision the trustees were acthorized to use a part  of the corpus if 
advisable for the inaintenance of the widow or sons, or the education of the 
sons. The widow directed her cotrustee to ad\ance one of the sons a stipulated 
sum to be charged to any funds which such son should be entitled from the 
testamentary trust, and the son agreed to repay said sum out of snch funds. 
The sum paid such son was withdrawn froun the accumulated income rather 
than the corpus. Hcld: The sum paid the son represented a n  advancement to 
liini and should be charqed to the t rust  fund establishtd for his benefit as  
remainclerrnan, and should be credited to the accumulated income account for 
payment to the executor of the widow. I I I  re Esta te  of Bulis,  529. 

9 26. Modification of Trusts. 
Trust may not be modified or reformed so as  to exclude children of trustor 

in  posse; such children may not be represented under doctrine of virtual repre- 
sentation. McPlwrso~z v. R n n l ~ .  1. 

UTILITIES COAIMISSION. 

§ 2. Jurisdiction and  Functions. 
?'he Utilities Coinmission is a creature of the Legislc ture with only that 

authority which is vested in it  by statute, which authority i t  may exercise only 
in accord with the standards prescribed by lam. Utilities Corn. u. Motor Lines, 
166. 

Authority of Commission to interfere with contractual division of revenue 
from interchanged freight. Ibid.  

VENDOR AND PURCHASER. 
§ 5a. Options. 

Where a contract executed by grantees contemporaneoilsly with the execution 
and delivery of the deed gives the grantors the right to repurchase upon the 
payment of a stipulated s i ~ m  if grontees should elect to sel a t  any time in their 
lifetimes, with further provision that  upon the death of Ihe survivor grantee, 
the land should become the property of grantors upon the payment of a stipu- 
lated sum to the other heirs of grantees i s  lleld to constitute a n  option, giving 
grantors the unilateral right to purchase during the lifetime of grantees if they 
or the survivor should elect to sell, and the absolute right to purchase upon 
the death of the s u r r i ~ o r  grantee. Sanrllinq v. Weave?-, 703. 
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VENDOR AND PURCHASER-Cowtinued. 

A contract by which an owner of real property agrees with another person 
that  the latter should ha\-e the privilege of buying the property a t  a specified 
price within a specified time, or within a reasonable time in the future, and 
which imposes no obligation to purchase upon the person to whom it is given, is 
an option, which confers a mere right to acquire the property by exercising 
the option, but conveys neither on'nershil? nor any interest in the property itself. 
Ibid. 

The fact that a contract describes the rights created thereunder as  an option 
is not conclusive, but is a circumstance bearing upon the intent of the parties. 
Ibid. 

Where an option does not spec if^ the time within which the right to buy may 
be exercised, such right must be exercised within a reasonable time. Ibid. 

Plaintiff grantors were given the absolute right to exercise their option to 
repurchase the land upon the death of the surrivor grantee. Held: An attempt 
by plaintiffs to exercise the option more than 11 gears after their rights became 
absolute is too late. Ibid. 

§ 23. Actions fo r  Specific Perforlnance. 
Plaintiff grantor instituted this suit for speciflc performance against his 

grantee. alleging that  the deed contained a provision that  if the grantee should 
desire to sell the land conveyed, she would first offer it  to grantor, that  grantee 
had entered into a contract to sell to a third person, and that  grantor had 
offered to purchase the lands on the same terms and had tendered an amount 
equal to the consideration called for by that  contract. Held: The ultimate 
question is whether the qrantor in the deed or the third person in the contract 
to convey is entitled to specific performance, and therefore such third person 
is a necessary party to the action. F to ru  9. l17alcott, 622. 

WAIVER. 

8 2. Acts Constituting Waiver. 
Waiver is based upon an express or implied agreement. Turnage Co. v. 

Morton, 94. 
Insurer in an automobile collision policy elected to have the damaged car 

repaired. After the execution and delirery to the repairman of a release, and 
after insured had taken possession of the car and ascertained that the repairs 
had not satisfactorily been made, insurer's agent authorized the return of the 
car for reinspection and further repairs, if necessary. Held:  Insurer waived 
the release, and insured could maintain an action against insurer for breach 
of the insurance contract upon evidence that the car had not properly been 
repaired and tendered to him within a reasonable time. Pierce v. Ins. Co., 567. 

Ij 4. Liens and Claims of Third Persons. (Liability to holders of agricul- 
tural  liens, see Agriculture.) 

A \vnrehousenmn may not deny liability to a lienholder on the ground that 
his business is affected with a public interest, or that he was agent neither for 
the bnger nor the seller. Turvage Co. v. dlorton, 94. 
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WATERS ,4ND WATERCOURSEEL 

§ 11. Navigable Waters. 
The test in this State for determining whether waters a re  navigable is not 

the ebb and flow of the tide, but whether the waters arcb suitable for the pur- 
pose of navigation by ~ e s s e l s  or boats such a s  are  employed in the ordinary 
course of water commerce, trade and travel, and a re  thus navigable in fact. 
Parmclc v. Eaton, 639. 

IVILLS. 
§ 4. Contracts t o  Devise. 

A written contract to devise a life estate in described Lands in consideration 
of personal services to be rendered is specifically enforceable in a court of 
equity by the declaration of a trust in favor of the party performing the per- 
sonal services in accordance with the agreement and in reliance thereon. Clark 
v. Clark, 709. 

Such contract signed by person to be charged does not come within statute 
of frauds, and when registered, takes precedence over :subsequently executed 
deed or will. I b i d .  

Evidence 11eld sufficient for jury on the issue. I b i d .  

S 17 36. Probate and Caveat Jurisdiction. 
While the clerk has exclusive original jurisdiction for the probate of a will 

in common form eren though the script is alleged to ha r.e been lost, since his 
jurisdiction to take proof of a will is not affected by its loss or destruction 
before probate; when answer is filed denying the averment that the script 
oft'ered for probate is the last will and testament of the decedent, such denial 
raises the issue of d e v i s a v i t  vel non, conferring jurisdiztion on the Superior 
Court in term to determine the entire matter in controTTersy, G.S. 1-273, G.S. 
1-276 I n  r e  Will of W o o d ,  134. 

§ 19. Pleadings in  Caveat Proceedings. 
Allegations to the effect that  the decedent had testamentary capacity, had 

left a last will and testament which had been lost or des royed by some person 
other than testator, and alleging the terms of the instrument, the existence of 
property passing under it, and formal requisites of execution. the lmown heirs 
and nest  of Bin, and persons interested in the will, tog,?ther with allegations 
that  testator did not revoke or destroy the instrument, are  sufficient to state a 
came of action for the probate of the instrument in solemn form. I I I  r e  Will 
of Tl'ood, 134. 

§ 31. General Rules of Construction. 
Where the language of a XI-ill is ambiguous or doubtful, evidence is competent 

to show the circumstances snrrouuding the execution of the will, including the 
condition, nature and extent of testatrix' property, a n l  her relation to her 
family and to the beneficiaries named in the will, so as  ncarly as  possible to get 
testatris '  vie-vpoint a t  the time the will mas executed, and even if the language 
of the will is not ambiguous or doubtful, the admission of such evidence may 
not be prejudicial. I I u b b a r d  v. W i g g i n s .  198. 

The intention of testatrix a s  gathered from the g e n e r ~ l  purpose of the will 
and the significance of the various expressions, enlarged or restricted according 
to their real intent, is the will, and a phrase will not be given its literal mean- 
ing if contrary to the intent as  gathered from the language of the instrument 
considered as  a whole. I b i d .  
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In  an action to construe a will, the extent and character of the estate should 
be established when material as an aid in ascertaining the intent of the maker 
of the will. Ibid. 

S 32. Presumptions. 
While ordinarily it  will be presumed that a testator intended to dispose of 

property owned by him and did not intend to dispose of property orer  which 
he did not have power of testamentary disposition, such presumption of fact, 
like other presumptions of fact and technical rules of construction, a s  distin- 
guished from rules of law, will not be permitted to overrule the evident intent 
of the testator, express or implied in the language of the instrument considered 
as  a whole. Hubbard v. Wigyin.~,  198. 

§ 33b. Rule i n  Shelley's Case. 
9 devise to testator's x i fe  and daughter for life, with further provision that  

if the daughter "has no heirs" the land should go to testator's son, for life, and 
upon his death to his heirs, is Irelrl to conrey only a life estate to the daughter, 
the rule in R h e l l c ~ ' ~  casc not being applicable, since i t  is apparent that the 
words "heirs" was used to mean children or issue of the daughter and mas not 
used in its technical sense as  importing a class of persons to talie indefinitely 
in succession from generation to generation. Taulor v. Hone!lcutt, 105. 

3313. Trusts. 
The will in suit set up a trust with provision that the net income therefrom 

should be paid to testator's widow for life, with further provision that  "it is 
my thought . . . that said net income shall be used for her benefit and for the 
benefit of" testator's sons, "according to their respective needs, and in the 
sound discretion of my said wife." Held: The recommendation as  to using 
part of the income for the benefit of testator's sons mas made exercisable by 
the widow as an individual and not as  cotrustee, and the recommendation is 
precatorp in nature and does not create a trust, spendthrift or otherwise, in 
favor of testator's sons. Ill re Estate of Bulis,  529. 

33h. Rule Against Perpetuities. 
If there is a possibility that a devise or grant of a future interest may not 

rest within 21 years plus the period of gestation after some life or lives in 
being a t  the time of the creation of the interest, the devise or grant is void by 
operation of the rule against perpetuities. McPlterson 2;. Bank, 1. 

'$ 34e. Designation of Amount or Share. 
Where the amount of property intended to be embraced in a bequest is am- 

biguous and doubtful under the lanquage of the mill, later directions in the 
instrument for the disposition of testatrix' property inconsistent with one of 
the possible interpretations of the prior bequest, eren though such directions 
are  ineffectual because of ambiguity or illegibility, are  proper to be considered 
in ascertaining the amount of praperty testatrix intended to embrace within 
the prior bequest, since such later provisions throw light upon testatrix' intent 
in this regard. Hubbard v. W i g g i l z s ,  198. 

Where amount of government bonds included in bequest is ambiguous, the 
amount must be ascertained in accordance with intent as  gathered from entire 
instrument. Ibid. 
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36. Specific Devises a n d  Bequests. 
Ordinarily, where a definite and certain devise or bequest is made and some 

part  of the same property is disposed of in a later part of the mill, the original 
devise or bequest is only reduced to the extent necessarv to comply with the 
later provision in the will. Hubbard 7'. Wiggins, 108. 

9 39. Actions t o  Construe Wills. 
The principle of virtual representation is in derogatioi of the general rule 

that a judicial decree does not bind persons not before the court, and the prin- 
ciple must be applied with great caution. JlcPherso?~ v. Bank, 1. 

'Che principle of virtual representation of persons in p o ~ s e  applies only when 
living persons who have a pririty of estate, or a simila. or common interest 
wixh the persons in posse, a re  before the court, and this fact should appear 
from the pleadings. I b i d .  

G.S. 41-11.1 does not apply to actions to adjudicate interests of persons 
in posse under instrument. I b i d .  

3 44. Election by Beneficiaries. 
The beneficiary and executor of a will by accepting real and personal prop- 

erty devised and bequeathed to him by the will is estopped from asserting any 
interest in lands which the testntris devises to a third person. Sandli9z v. 
l17cauer, 703. 
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GEKERAL STATUTES CONSTRUED. 
G.S. 
1-38, Evidence of adverse possession under color for seven years held suffi- 

cient for jury. Nexkirk v. Porter, 296. 
1-32 ( 3 ) .  When action against carrier is instituted within time allowed by 

statute, i t  will not be held barred by notice printed on ticket folder. 
Croxell 2;. Air Lines, 20. 

1-68; 1-70, Interests of parties plaintiff must be consistent. Burton v. Reids- 
rille, 577. 

1-122. Complaint must contain plain and concise statement of facts constitut- 
ing cause of action. Belch v. Pci-ry, 764. 

1-123. Plaintiff may unite causes of action which arise out of same trans- 
action or transactions connected with same subject of action. Belch 
v. Perry, 764. 

1-123; 1-127. If two or more causes are  compounded in the complaint, and 
not separately stated, demurrer should be sustained. H e a t l ~  v. Iiirk- 
nzaiz, 303. 

1-131. T h e r e  there is defective statement of good cause of action, action 
should not be dismissed until after time for leare to amend. Hills a. 
Richardson, 187. 

1-151. Upon demurrer, pleading will be liberally construed in favor of 
pleader. Troxler v. Motor Liues, 420; Gantt v. Hobson, 426; Belclr v. 
Perry, 764. 

1-153. Slotion to strike before answer is matter of right. Daniel v. Gardner, 
219. 

1-163. Court mas  allow amendment to action for wrongful death so as  to 
bring the action within the Federal Employers' Liability Act. Gralram 
v. R. R., 338. 

1-167. Relates to amendment out of term and does not limit authority of pre- 
siding judge under G.S. 1-163. Dobias u. White, 680. 

1-180. Rule forbidding court to express opinion on evidence during trial pre- 
cludes such expression in interrogation of prospectire jurors. S, v.  
Carripe, 60. Or a t  any tinle during course of trial. S, v. Smith, 99. 
Sfere fact that  more words are used in stating contentions of State 
than in stating contentions of defendant does not constitute espression 
of opinion on evidence. S. 7:. Rta?ttlif, 332. Expression of opinion by 
trial court on evidence is prejudicial, notwithstanding i t  may hare  
been inadvertence. i if~ller v. R. R., 617. Eren  when parties waive 
recapitulation of evidence, i t  is duty of the court to state evidence to 
estent necessary to explain application of l a ~ v  to every substantial 
feature of case. Braruzolr v. Ellis, 81. Reading applicable statute or 
stating applicable law, without applying lam to facts, is insufficient. 
Rrvlznolz v. Ellis, 81. Statement of evidence solely in form of conten- 
tions is insnfficient. D I X U ? I P I ~  r. Ellin, 81. Charge is sufficient when, 
read contextually, it presents law of the case to jury, and party desir- 
ing elaboration on subordinate feature must request instruction. 
Barnes v. Caulbonnr e, 721. 

1-184. Judgment will be reviewed in light of court's findings and not facts 
alleged in pleadings. Tz~rrzage Co. r. Morton, 94. 
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GENERAL STATUTES CONSTRUED--C(I)I~~?~ZLC~. 
G.S. 
1-240. Defelldant maF not allege matters in order to state cause in favor of 

plaintiff against other defendant for purpose of joinder of such other 
defendant for contribution. Jlobbs r. Goodmax, 192. 

1-273 ; 1-276. Upon filing of answer denying that  script offered for probate is 
last will and testament, issue of dcvisavit vel I I G I I  is raised, conferring 
juriqdiction on Snperior Court. IIL re Will of TT700d, 134. 

1-277. Appeal from order of Superior Court remandin: cause to Industrial 
Commission is premature. 1:tl  cards v. Raleiglr, 135. Order allowing 
withdrawal of appeal and filing of amended plea ding, affects substan- 
tial right and is appealable. Jlills 1.. Richardsotz, 188. 

1-282. Assignments of error must he filed i11 trial court and certified with 
record. S. v. D e x ,  503. 

1-368 11 : 1-,768 14 ; 1-568 23. E ~ a m i n a t i o n  after pleadings are  filed is to obtain 
evidence; request that  e\arnination be had a t  co irthouse of county of 
residence of parties is sufficient; party may ob,cct to relevancy and 
comlretencp of deposition upon the trial ATd~.id(/e u. Hasty, 363. 

14-17. Evidcnce of drfcndant's guilt of murder in first degree held sufficient 
to be submitted to jury. S. 17. Gales, 319. 

14-43. JIarried woman must have been virtuous a t  time of the beginning of 
the acts leading to elopement. S. v. Temple, 738. 

14-71, Evidence of guilt of receiving held sufficient. S. v. Hyers, 462. If 
property mas not stolen, defendant cannot be convicted of receiving. 
8. v. Collitls, 128. 

14-204. Evidence of defendant's guilt of robbery incompetent in prosecution 
for prostitution. S. v. MrClnin ,  171. 

14-210. In  prosecution for subornation, State must prove guilt of suborned 
person of perjury and defendant's guilt of procuring him to commit 
the crime. S. v. Sailor, 113. 

14-214. Eridence lrcld insufficient to shorn that  defendant n~illfully and l a o x -  
ingly presented fraudulrnt claim for insurance. S. v. Prafjlotz, 365. 

14-333. Peace officer may not arrest without warrant for public drunkenness 
unless there is breach or threatened breach of peace. S .  v. Mobleu, 476. 

14-336. Fact that  officers have no lmxvledge of any occupation of defendant 
is alone insufficient to support finding that deienc ant  is vagrant. S. v. 
J i~ l l i i r r ,  602. 

15-27. T a r r a n t  not necessary nlien owner coiisents to search. S. r .  dfoo~e,  
749. 

15-30. Peace officer or private citizen may arrest withot t warrant for breach 
or threatened breach of the pence committed in his presence. S. v. 
3lobTcrl. 476. Mere drrulhenness iq not such hr~aach of peace. Ibid. 
Suisnnce is not necessarily breach of peace. Ibid. 

13-41. Prnc.r officer m ~ p  arrest without n a r r a n t  when h~ has reasonable 
qronnils for belierinq felony has b t w  cominittrtl S. v. Xobley, 456. 
Private citizen may arrest for felony committcd in his presence. Ibid. 

13-116. Right to move for modification or racation of judgment absolute upon 
bond upon later surrender of defendnnt S. v. Dc LC, 305. 

15-153. warrant  n-ill not be quashed if it charges offenw in plain, intelligible 
manner and contains sufficient averment to enable court to proceed to 
judgment. S. v. Smith, 00. 
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GENERAL STATUTES COR'STRUED-Continued. 
G.S.  

15-173. When State offers no evidence in contradiction of its testimony of 
wholly exculpatory statement of defendant, nonsuit is proper. S. v. 
Tolbert, 445. Upon motion to nonsuit, evidence must be taken in light 
most favorable to State. S. 2;. Sinmotzs, 7SO. 

15-180. Appeal from denial of motion to quash is premature. S. v. Baker, 140. 
15-200. Maximum period of suspension is five years, but suspension for longer 

term is void only as to period in excess of five years. S. v. McBride, 
619. Violation of laws of another state is not violation of terms of 
suspension. Ibid. 

15-217. Failure to appoint counsel and refusal of motion for continuance held 
not to have deprived defendant of any constitutional right, and relief 
under Post Conviction Act is denied. S. v. Hackett, 230. 

17-39. Statute is available regardless of which parent has custody. I n  re 
VcCormick, 468. 

18-124 ( f ) .  If municipal primary is void, it  does not invalidate local option 
election within 60 days. Tucker v. A.R.C. Board, 177. 

20-2.52 ( a )  ( b ) .  Insurer in policy on one car belonging to insured is not liable 
for loss occasioned while insured was driving another of his cars. 
Graham v. Iizs. Go., 458. 

20-71.1. Merely provides that proof of ownership makes out prima facie case, 
but does not affect burden of proof. Jyaeltosky v. TT'ensil, 217. Does 
not raise presumption that incompetent driver was operating car with 
lrnowledge and permission of owner. Roberts v .  Hill, 373. 

20-129 ( d ) .  Trnck must hare red light on rear risible a t  nighttime for distance 
of five hundred feet. Gafltt z.. Hobson, 426. 

20-138. Reference in warrant to inapplicable statute not fatal. S, v. Smith, 
09. 

20-140. Physical facts a t  scene lleld insufficient alone to establish guilt. S ,  v. 
Roberson, 745. 

20-141. Inability to stop within radius of lights held not insulating negligence. 
Gantt v. Hobsotr, 426. 

20-141 (11). Driver should not operate a t  speed so slow as to impede traffic. 
Galztt 1;. Hobsoiz, 426. 

20-149 ( b ) .  Warning by horn of intention to pass must be timely given and 
failure to do so constitutes neqligence per se. SheZdoit v. Cltilders, 449. 

20-151 ( a ) .  Driver entering intersection from filling station must yield right 
of ~ a g  to rehicles traveling on highway. Gantt v. Hobson, 426. 

20-154. Driver may not s tar t  into intersection with dominant highway until 
he determines he can do so in safety. Budders v. Lassiter, 413. Motor- 
ist may not make right turn a t  intersection until he determines that  
such movement can be made in safety. Trozler v. Xotor Lines, 420. 
Plaintiff 71c7d guilty of contributory negligence in turning left without 
seeing that morement could be made in safety. Gaspcrso~t v. Rice, 660. 

20-158. Driver along serrient highway ulust stop before entering intersection 
with dominant highway. I3adde?s v. Lassiter, 413. 

22-2. Has no application to fully e ~ e c u t e d  contract. Dobias v. White, 680. 
Signature of party to be charged is sufficient. Clark v. Butts, 710. 
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GENERAL STATI'TES C O N S T R U E D - G ~ I ~ ~ ~ ? ~ ~ L ~ ~ .  
G.S. 

28-105. Wife paying note executed by husband alone cn land later held by 
entireties may not recover against husband's estate. Montsinger v. 
TPhite, 441. 

41-11.1. Does not relate to actions adjudicating the interest taken by persons 
i n  posse. McPlr~rson z. Bank, 1. 

44-84. Where account is assigned and goods returned to seller for defects, 
assignee has lien on sale price of goods upon resale by seller, even a s  
against receiver of seller. 111 re Mfr/. Go., 586 

47-12 ; 47-17 ; 47-37. Registered contract to devise in consideration of personal 
services to be rendered takes precedence over later deed. Clark v. 
Butts, 710. 

50-6; 3 5  ( 6 ) .  1)ivorce on ground of separation cannot be obtained when 
separation is due to insanity of one of parties. 1,au;son v. Bennett, 52. 

50-13. Resident judge has jurisdiction to hear proceedings under this section. 
Wall v. Hardce, 465. 

3)-16. Court may allow plvintifl possession of home owned by entireties in 
fixing alimony pendmzte lrlr. Sellars v. Sellars, 475. 

52h. Proceeding under Uniform Reciprocal Enforcement of Support Bct. 
dialran 2;. Rcatl, 641. 

52-10. Wife's earnings a re  her separate property. Ozotns w. K e l l ~ ,  770. 
60-37 ( 7 )  ; 60-60. Railroads have antl~ority to provide turnout and sidings ; one 

railroad will not be permitted to deny to another the right to construct 
turnout from joint track:lge R. R. v. R. R., 493 

62-121 28. Authority of Utilities Commission to interfere with contractual divi- 
sion of revenue from interchange of freight. Utilities Commission v. 
Jlotor L~ncs,  166. 

67-2; 113-104. Sot  presented on theory of trial in this case for trespass by 
hunting dogs. Pegg P .  Gray. 548. 

2 Board of Law Examiners i m  been entrusted with duty of examining 
applicants for license and proinulgatlng regulations for admission to 
Ear. 13alic1. v. Tiarser, 260. 

96-53 ( f )  ( 2 ) .  Determination of n hether new concern purchases substantially 
all  assets of employer covered by the Employme l t  Security Act. Em- 
ploilmmt Secrit i t ~  Gont. v. Skyland C ~ a f t s ,  727. 

97-2 ( e ) .  T7nder facts of this cab-, cinployer was not pr~zjudiced by finding of 
axerare weekly vage in amonnt fixed by contract of employment a t  
time of injury Harris c.  Cor~ttactuzq Co., 713. 

97-2 ( f )  ( j )  Evidence Ircld not to show that cerebral hemorrhage resulted 
from injury incident to employment. Lewter v. Enterprises, 399. 

97-3 ; 97-10; 97-2 (13). That infant had been hired conlrary to law does not 
affect evclusive coverage of Worlmen's Compensation Act. McNair 
v. Ward, 330. 

97-23 ; 97-26 ; 97-80 ( a ) .  No recorery mag be had for services of practical nurse 
when Commission does not authorize such servictbs prior to their rendi- 
tion. Batchett v. Hitcltcock Corp., 691. 

97-47. Since parties may ask review upon changed ccnditions, Commission 
may not retain jurisdiction upon its finding of partial, permanent dis- 
ability. Ifair is v. Cotltractinq co., 713. 



N. C.] ,4KALYTICL4L INDEX. 911 

GESERAL STATUTES CONSTRUED-Com%nued. 
G.S. 

97-57. Evidence held to support finding of liability of last employer for dis- 
ability for silicosis. f illingl~am v. Rock & Sarld Go., 281. 

115-160. Determination of controversy orer scl~ool budget. Board of Education 
v. Comrs. of Onslow, 118. 

146-94. State Board of Education may convey marshlands. Parntele v. Eaton, 
539. 

164. Where section of Code is not brought forward and does not come 
within exceptions set forth in this chapter, such section is repealed. 
Baker v.  Val'ser 260. 

164-7. Where public-local statute repealing part  of former law on subject was 
in force on effective date of General Statutes, but through inadvertence 
the repealed statute was brought forward in General Statutes, and the 
public-local law overlooked, the public-local law remains in effect. (G.S. 
9-25.) S. e. Gales, 319. 
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SECTIOSS OF COi'iSTITC1'IC)N O F  NORTH CAROLINA4 CONSTRUED. 
ART. 

I, sees. 11, 17. Circumstnnces held not such as to require court to appoint 
connsel for defendant in noncapital case. S .  v. H a c k n e ~ .  230. Right 
to continuance. Ibid. 

I, sees. 12, 13. Defendant may not be tried in Superior Court on original 
warrant except for offense for which he was conv cted in inferior court. 
S .  v. IIall ,  109. 

I, see. 17. Right to practice l a v  is neither privilege nor immunity. Baker  
v. V a r s o ,  260. 

11, see. 9 .  Appeal from denial of motion to quash on ground that  recorder's 
court v a s  established by local act, held premature. S.  v. Baker ,  140. 

IT, see. S. Supreme Court, in exercise of supervisory jurisdiction, may deter- 
mine legal question even though appeal is premature. Edwards  v. 
Raleigh,  137. 
Suprenle Court will take cognizance in esercise of supervisory juris- 
diction that c e v t i o ~ v r i  was issued too late. In 7.c S foke l ey ,  638. 
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SECTIOSS OF CONSTITUTION OF THE UNITED STATES CONSTRUED. 
ART. 

I,  sec. 10. Contract imposes no binding obligation if i t  is based on unconsti- 
tutional statute. Szrmmrell v. Raciiw Asso., 614. Protection against 
impairment relates to legislative action and not court decision. Ibid. 

SIVth  Amendment. Fact that Court overrules previous decision is not 
denial of due process. Suvtmrell ?I. Racing dsso., 614. 
Circumstances llcld not such ns to require court to appoint counsel 
for defendant in noncapilal cnfe. S.  v. Hac11.11ey. 230. Right to con- 
tiniiance. Ib id .  




