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CITATION OF REPORTS 

Rule '46 of the  Supreme Court is a s  follows : 
Inasmuch a s  all  the  Reports prior to the 63rd h a r e  been reprinted by the 

State,  with the  number of tlie Volume instead of the  naiue of the  Reporter, 
counsel will cite the r o l u u e s  prior to 63 N. C. a s  fo l lo~vs:  

1 and 2 Martin. 
I.ailor & Cant. J .............. a" N. C. 

1 Haywood ............................. 2 " 

2 " .......................... . . "  3 " 

1 and N a r .  I.an Re- j ,a ,. 
poeirory 6r K. C. Term 1.'' 

1 Muq)hey ............................ " 5 .. 
2 .............................. 6 " 

3 " 
'. - .' ............................ I 

.. ................................ 1Hawl ; s  " 8 
2 " ................................ " 9 " 

3 " ................................ " 10 " 
4 " ................................ " 11 " 

................... 1 D e r e r e l ~ s  T.aw " 12 " 
2 .# ...................... " 13 " 

3 " ........................ 14 " 

4 " ...................... " 15 " 
.................... 1 " Eq. " 16 " 

2 " " .................... " 17 " 

.. 1 L)eo.& Bat. Ida\\- ................ " 18 
2 *. ................. " 19 " 
8 & 4 "  . . . . . . . . . . . . . . . .  " 20 " 
1 I k r .  & Rat .  Eq ................... " 21 " 

9 c .  " 22 " .................. 
...................... 1 Iredell T.aw " 23 " 

2 " - ........................ " 24 " 

3 " ........................ " 25 " 

4 " .' ........................ " 26 " 

5 " " ........................ " 25 " 

6 " " ........................ ;' 28 '6 

7 " " ....................... " 29 " 
8 " " ........................ " 30 " 

! I  lredell Lam ...................... as  31 N. C;. 
1 U  " '& ...................... *' 32 *' 
11 " " ...................... " 33 " 

1' " " ...................... ' 6  34 " 

1:: " " ...................... " 36 " 

1 " Eq. ....................... 36 " 
., - " ...................... " 87 " 

., ,. '' ....................... 38 " 

4 " " ..................... " :39 " 
r) " " ..................... " 40 " 
6 " " ...................... " 41 " 

..................... " 42 " 

8 " &' ...................... *' 43 " 

1:11ulwe 1.aw ......................... " 44 " 
" Eq. ......................... " 45 " 

1 . I ( I I I C ' P  r . 3 ~  ....................... - -16 * 6  ., .. " ....................... " 45 " 

{ .' 6 '  ........................ - 48 " 
4 " " ....................... " '44 " 
i " " ........................ " 30 " 
t i " "  ....................... " 51 " - i '  '. ........................ " 52 " 
8 '4 6' 6 '  53 " ........................ 
1 " Eq. ....................... " 64 " 
'1 " " ....................... " 55 " 
3 " " ........................ " 66 " 

4 " "  ........................ " 57 " 

7 6 '  ' 6  ........................ " 58 " 
fi 6 '  '6 ........................ I' 59 " 

.................. 1 :1n11 2 Winston " 60 " 

Plriilips T.av ........................ " 61 " 

........................ ' Eq. " 62 " 

,t-" I n  quoting from the  ~ e p r i u f e r l  Reports. counsel will cite a lmars  the  
marginal ( i . ~ . .  the  orizinal)  pazinc. 

The opinions published in tlie first s ix  rolnmes of the  rnports n-ere writ ten 
by the  "Court of Conference" and the Puprenie Conrt prior to 1819. 

From the  7th to the  62d rolumes. both inclnsire. n-ill be found the  opinions 
of the  Supreme Court. consistiny of three members. for  the flret flfty years 
of i t s  esistence. or  from 1918 to 1869. The opinions of tlie Conrt. consisting 
of fire members. inlmediately following the  Cir i l  War .  a r e  pltblished in the  
rolnmes from the  fiSd to  tlie 79th. both inclnsire. From the  90th to  the  
lOls t  rolumes. both inclnsire. will be found the  opinion of the  Conrt. con- 
sisting of three members. from IS79 to 1ES9. The  opinions of the  Court. con- 
sisting of fire members. from 1SS9 to 1 July. 1935. a r e  pilblished in rolumes 
102 to  211. both inclusire. Since 1 July.  1935, and beginning n-ith rolurne 212, 
the Court  has  consisted of seven members. 



J U S T I C E S  
OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FALT, TERJI, 195-1-SPRIXG TERM. 195.5. 

CHIEF JUSTICE : 

M. V. BARNHILL. 

ASSOCIATE JUSTICES : 

J. TTTALL,4CE WIKBORNE, R. HUNT PARKER, 
EMERY B. DEKNY, WILLIAM H. BOBBITT, 
JEFF. D .  .TOHNSON, JR. ,  CA4RI,ISLE n'. HIGGINS. 

EMEKGESCI- JUSTICE : 

\T. A. DEVIN.? 

ATTORNEY-GENERAL : 

HARRY McMVLLAN. 

ASSISTANT ATTORNEYS-GENERAL : 

T.  15'. BRUTON, 
RALPH MOODY, 
CLAUDE L. LOVE, 
I. BEVERLY LAKE, 
J O H S  HILL PAYLOR, 
HARRY 11'. McGALLIARD, 
SAhIUEL BEHRENDS, JR.  

SI'PRE3iE COURT REPORTER : 

,JOHK hl.  STRONG. 

CLERK OF THE SUPREYE COURT: 

ADRIAN J .  NEWTON. 

MARSHAL AND LIBRARIAN : 

DILLARD S. GARDNER. 

ADMIXISTRATIVE ASSISTANT TO THE CHIEF JC'STICE : 

RIAX 0. COGBURN. 

1011 recall f rom 7 March. 1955. through S O  April. 1955 

iii 



SUPERIOR 

J U D G E S  
O F  THE 

COURTS OF NORTH CAROLINA 

Same 
CHESTER JIORRIS ......... 

EASTERPI' DIVISION 

District Address 
............................. First ..................... Xurrituck. 

WALTER J. BOKE .......................................... Second .......................... Nashrille. 
JOSEPH TIT. PARKER .............................. T i n d s o r .  
CLAWSOX L. WILLIAMS ............................ S n f o r d .  
J .  PAUL FRIZZELLE ................................. Fifth .............................. Snow Hill. 
HENRY L. STEVEKS, JR. ............................. Sixth ............................ Warsaw. 
\TII,I.IA~I T. BICKETT .................................. Seventh ......................... Raleigh. 
CLIFTON L. MOORE ........................ .......... ...... Eighth ........................ .Burgaw. 
Q. K. Nruocrts, JR. .................................... hhinth ............................. Fayetteville. 
LEO CARR .......................... .. ......................... Tenth ............................. Burlington. 

SPECIAL JUDGES 
GEORGE $1. FOI:STAIS ........................... h b o r o .  
C. W. HALL ........................................................................................ Durham. 
HOWARD H. HUUBARL) .......................................................................... Clinton. 
GROVER A. MARTIX ............................................................................. Smithfield. 
R ~ A L C O L M  C. PATL ............................................................................. Washington. 

WESTERN DIVISION 
WALTER E. JOIIXSTOK .................. .. ...... -inston-Salem. 
WALTER 1::. VRISSAIAS ................................. Twelfth ......................... H i  Point. 
F. D O N A L ~  PIIILLIPS .............. ....... ........ Thirteenth . . . . . . . . . . .  .Rocliingham. 
FRAKCIS 0. CI,ARKSOX .............................. Fourteenth ................. .Charlotte. 
FRAKK 31. ARMSTRONG ........................... -. 
J .  C. RUDISILL .................. ... ..................... Sixteenth ................ .Sewton. 
J .  A. ROUSSEAU ............................................ Seventeenth ................. o h  Wilkesboro. 
J .  WILL PLESS, JR.  ................................... Eighteenth .................... Marion. 
ZEB V. NETTLES ............................................ Nineteenth ................... Ashe~il le .  
DAK K. MOORE ......................................... Twentieth ................ .Sylva. 
ALLEK H. GWYN ................................... T e n t - f i s t  . . . . . . . . .  .Reidsville. 

SPECIAL JUDGES 
GEORGE B. PATTOK ............................................................................ Franklin. 
SUSIE SHARP .................................................................................... .Reidsville. 
PEYTOS IICSTVAIX ............. ... ...................................................... .Shelby. 
R. LEE W H I T ~ R E  ..... .. ........... .... H s o n v i l l e  
RT. A. 1x1,~s~ JICKEITHES ........ ....... ........................................ Pinehurst. 
J. FI<ASI< Hr-SKISS ......................................................... .. ....... .Bnrnsville. 

EMERGENCY JUDGES 
HENRY A. GRADY ............................................................................... Xew Bern. 
W. H. S. BURGWYS ...................................................................... Woodland. 
FEI . I~  E. ALLEY, SR. ....................................................................... .Waynesville. 
JOHK H. CI.E\IER.T ..................... ... .... -ertown 
H. Horr.~: SIXK ............. ........ ........................................ .. ...... Greensboro. 



SOLICITORS 

EASTERN DIVISION 

N a m e  District Address 
WALTER L. COHOON ..................................... First ........................... Elizabeth City. 
ELBERT S. PEEL ................................... W s t o n .  
ERNEST R. TYLER ......................................... Third ............................. Roxobel. 
W. JACK HOOKS .......................................... Fourth ........................... Kenly. 
ROBERT D. ROVSE, JR. ............................ ....Fifth .............................. FarmviIIe. 
WALTER T. BRITT ......................................... Sixth .............................. Clinton. 
LESTER V. CH.~LMERB, JR. ...................... ....Seventh ......................... Raleigh. 

........................... JOHN J. BURNET, Jx. ........................... Eighth WTi1mington. 
MALCOLM B. SEAWELL ................................ Ninth ............................ Lumberton. 
WILLIAM H. MURDOCK ........................... .....Tenth ............................. Durham. 

WESTERN DIVISION 

HARVEY A. TAUPTON ...................................... Eleventh ....................... Winston-Salem. 
HORACE R. KORKEGAT ........................... -0. 
M. G. BOYETTE .............................................. Thirteenth .................... Cartilage. 
BASIL L. WHITEKEB ................................ 
ZEB. A. MORRIS ............................................. Fifteenth ...................... Concord. 
JAMES C. FARTHING .................................... Sixteenth ...................... Lenoir. 
J. ALLIE HAYES ................................. .. Wilkesboro. 

.................... C. 0. RIDINGS ............................................ i l e n t l  F o e  City. 
ROBERT S. STVAIK ........................................ Nineteenth ................... Asheville. 

....................... THADDEUS D. BRYSON, JR. Twentieth ................... r o n  City. 
R. J. SCOTT .................................................... Twenty-first ................. Danburs. 



SUPERIOR COURTS, SPRING TERM, 1955 
R e v i s e d  through 3 December, 1954. 

The numbers in parentheses f o l l o w i n g  t he  date of a term indicate the number 
of Weel i s  the term may hold. Absence o f  parentheses numbers indicates a 
one-weeli term. 

EASTERX DIVISIOS 

F I R S T  J U D I C I A L  D I S T R I C T  
J u d g e  Moore 

Beaufort-Jan.  1 7 ' ;  J a n .  2 4 ;  Feb.  2 1 t  
( 2 ) ;  Mar. 2 1 -  ( A ) ;  Apr.  I l t ;  May S t  ( 2 ) ;  
J u n e  2:. 

ramden-Mar.  1 4 .  
Chowan-Aur. 4 :  Mav 2 t .  
Currituck->far. 7.  
Dare-May 30. 
Gates-Mar. 28. 
Hyde-May 23. 
Pasquotank-Jan.  l o t ;  Feb. 1 4 7 ;  Feb.  21. 

( A )  ( 2 ) ;  Mar. ? I t ;  May 9 t  ( A )  ( 2 ) ;  J u n e  
6 ' ;  J u n e  1 3 t  ( 2 ) .  

Perquimans-Jan.  3 1 t ;  A p r .  18. 
Tyrl~ell-Feb. 7 7 ;  Apr. 25. 

SECOND J U D I C I A L  D I S T R I C T  
J u d g e  h'irnocks 

Edgecombe-Jan. 2 4 ;  Feb.  21' (S) ( 2 ) ;  
Mar.  7 ;  Apr.  4 t  ( 2 ) ;  J u n e  6  ( 2 ) .  

Martin-Mar. 2 1  ( 2 ) ;  A p r .  1 8 1  ( A )  ( 2 ) ;  
J u n e  20. 

Nash-Jan. 3 1 ;  Feb.  2 1 t  ( 2 ) ;  Mar. 1 4 ;  
Apr.  2 5 1  ( 2 ) ;  May 30. 

Washington-Jan.  1 0  ( 2 ) ;  Apr.  1st. 
Wilson-Feb. 7 t :  Feb .  14': M a y  9' ( 2 ) ;  

May 2 3 t ;  J u n e  271. 

T H I R D  JUDTCIAL D I S T R I C T  
J u d g e  C a r r  

Beltie-Feb. 1 4  ( 2 ) :  May 1 6  ( 2 ) .  
Halafan-Jan. 3 1  ( 2 ) :  Mar. 1 4 t ;  Mar. 2 1 t ;  

May 2 :  J u n e  6 t ;  J u n e  13.  
Hertford-Feb. 2 8 ;  A p r .  1 8  ( 2 ) .  
Northampton-Apr.  4  ( 2 ) .  
Vance-Jan. I:*; J l a r .  7'; Mar. 2 8 t ;  J u n e  

2 0 * ,  J u n e  Z i t .  
Warren-Jan.  10 ' ;  J a n .  2 4 t ;  May. 9 t ;  

May 30*. 

F O U R T H  J U D I C I A L  D I S T R I C T  
J u d g e  Morr i s  

('hatham-Jan. 1 7 ;  Mar. I t :  Mar. 2 1 t ;  
hlay 1 6 .  

Harnett-Jan.  10 ' ;  Feb.  7 t  ( 2 ) ;  Mar. 21. 
( A ) ;  Apr.  4 t  ( A )  ( 2 ) ;  May 9 1 ;  M a y  23.; 
J u n e  1 3 t  ( 2 ) .  

Johnston-Jan.  l o t  ( A )  ( 2 ) ;  Feb. 1 4  ( A ) :  
Feb.  2 1 t  ( 2 ) ;  Mar. 7  ( A ) :  X a r .  1 4 ;  A p r .  1 8  
I A ) ;  Apr.  2 5 t  ( 2 ) ;  J u n e  27'. 

Lee-Jan. 3 1 t  ( A ) ;  Feb.  7  ( A ) :  Mar. 28': 
Apr .  4 t ;  J u n e  2 0 t  ( A ) .  

Wayne-Jan. 2 4 ;  J a n .  3 1 t ;  Feb .  7 t  ( A ) ;  
Mar. 7 t  ( A )  ( 2 ) :  A p r .  1 1 ;  A p r .  1 8 t ;  Apr. 
25: ( A ) ;  May 3 0 ;  J u n e  6 t ;  J u n e  1 3 7  ( A ) .  

F I F T H  J U D I C I A L  D I S T R I C T  
J u d g e  B o n e  

Carteret-Mar. 1 4 :  J u n e  1 3  ( 2 ) .  
Craven-Jan 1 0 :  J a n .  3 1 t :  Feb.  i t ;  Feb.  

1 4  A u r  1 1 :  M a v  1 6 t :  J u n e  6. 
Greene-Feb. 28:  J la r .  7 :  J u n e  27. 
Jones-Apr. 4. 
Pamlico-May 2  ( 2 ) .  

Pitt-Jan. 1 7 i ;  J a n .  2 4 ;  Feb.  2 1 t ;  Mar. 
2 1 ;  Mar. 2 8 ;  Apr. 1 8  ( 2 ) ;  May 9 t  ( A ) ;  May 
2 3 t ;  31ay 30:. 

S I X T H  JUD1t : I .S  D I S T R I C T  
Judgc  P a r k e r  

Onslow-Jan. 1 0  ( A )  ( 2 ) ;  Mar. 7 ;  May 
3C ( 2 ) .  

Duplin-Jan. 1 0 7  ( 2 ) ;  J a n .  31.; Mar. 1 4 7  
( 2 ) :  Apr. 11: Apr.  1 S t .  

Lenoir-Jan. 24':  Feb .  Z l t :  Feb.  2 8 t :  
Mar. 2 1  ( A ) ;  A p r .  2:;  May 1 6 t ;  M a y  2 3 t i  
J u n e  1 3 t ;  J u n e  2 0 t ;  J u n e  27'. 

Sampson-Feb. 7  ( 2 ) ;  Mar. 2 8 7  ( 2 ) ;  May 
2 ;  May 9 i ;  J u n e  1 3 t  ( A )  ( 2 ) .  

S E \  EPI'TH J U D I C I A L  DISTRICT 
J u d g e  Wil l iams  

Franklin-Jan.  241 ( 2 ) ;  Feb.  14'; Apr. 
I S * .  J l a v  2 t  ( 2 ) .  

W a k e L ~ a n .  l o t  ( A )  ( 2 ) ;  J a n .  10.; J a n .  
l i t ;  J a n .  247 ( A )  ( 2 ) ;  Feb.  7 t ;  Feb.  1 4 t  
( A ) ;  Feb.  2 1 t  ( 2 ) :  hl t r .  7 t  ( A )  ( 2 ) :  Mar. 7. 

( A ) ;  May 9' ( A ) ;  irlay 161. ( 3 ) ;  J u n e  6 t  
( A )  ( 2 ) ;  J u n e  6' ( 2 ) ;  J u n e  2 0 t  ( 2 ) .  

E I G H T H  J U D I C I A L  D I S T R I C T  
J u d g e  Fr izze l le  

Brunswick-Jan. 2 1 ;  Feb .  1 4 t ;  Apr. I l t ;  
AIav 16. 

6olumbus- an. lot ( A ) :  J a n .  31. ( 2 ) ;  
Feb .  2 1 t  ( 2 ) ;  May 9.; J u n e  20. 

New Hanover-Jan.  17':  Feb.  7 t  ( A )  ( 2 ) :  
Feb.  2 8 %  ( A ) ;  hlar .  : * ;  hlar.  1 4 t  ( 2 ) ;  ~ p r :  
1 s t  ( 2 ) ;  May 23 ' ;  May 3 0 t  ( 2 ) :  J u n e  13.. 

Pender-Jan. 1 0 ;  Mar. 2 8 t  ( 2 )  ; May 2. 

S I N T H  J U D I C I A L  D I S T R I C T  
J u d g e  S tevens  

Dladen-Jan. 1 0 :  X a r .  2 1 * :  hIav 2 t  
Cumberland-Jan.  17': Feb.  1 4 7 - ( 2 )  ; Mar. 

7' ( A ) ;  Mar. 14 ' ;  PIar. 2 8 t  ( 2 ) ;  May 2. 
( 4 ) ;  May 9 t  ( 2 ) ;  J u n e  6'. 

Hoke--Jan. 2 4 ;  A p r .  26. 
Robeson-Jan. 1 7 7  ( A )  ( 2 ) ;  J a n .  31' ( 2 ) :  

F e b  2 8 1  ( 2 ) ;  X a r .  21. ( A ) ;  Apr.  11. ( 2 ) ;  
4 p r .  2 5 t  ( A ) ;  May 9' ( A )  ( 2 ) :  May 237 
( 2 ) ;  J u n e  1 3 t ;  J u n e  20*. 

T E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  B i c k e t t  

Alamance-Jan.  2 4 t  ( 4 ) :  J a n .  3 1 t  ( S ) ;  
Feb. 28* ( 4 ) ;  Mar. i* ( A ) :  Mar. 2 8 t  ( A ) ;  
Apr. 4 t ;  Apr. 18 '  0,); May 9' ( A ) ;  May 
2 3 t  ( A ) ;  May 3 0 t ;  J u n e  13. ( A ) .  

Durham-Jan.  l o * :  J a n .  1 7 7  ( 2 ) :  J a n .  3 1  
( A ) :  Feb.  14'  ( A ) ;  F'eb. 21';  Feb .  287 ( 3 ) ;  
1Tar. 2 1  ( A ) ;  X a r .  2 1 * ;  Apr.  4' ( A ) ;  Apr.  
I l t  ( A )  ( 2 ) ;  Apr. 2 5  ( A ) ;  May 2 t  ( 2 ) ;  May 
16' ( A ) :  hfay 23 ' ;  X:ay 3 0 t  ( A ) :  J u n e  6 t :  
J u n e  1 3  ( - 4 ) :  J u n e  20'  ( A ) :  J u n e  27.. 

Granville-Feb. 7  ( 2 ) ;  Apr.  11 ( 2 ) .  
Orange-Mar. 2 1 :  May 1 6 t :  J u n e  1 3 :  J u n e  

2 0 t .  
Fenon-Jan.  3 1 :  Fpb.  7 t  ( A ) :  Apr.  25. 



COURT CALENDAR. vii 

WESTERS DIVISION 

E L E V E S T H  J U D I C I A L  D I S T R I C T  
J u d g e  C r i s s m a n  

Ashe-Apr. IS*: &lay 301. ( 2 ) .  

~ o r s y t h i ~ a n .  10 ( 2 j L - J i i . -  l ? t - ( A )  ; J a n .  
24 t  ( 2 ) ;  Feb .  7 ( 2 ) ;  Feb .  217 ( 2 ) ;  Mar.  7 
( 2 ) ;  Mar.  1 4 i  ( A ) ;  Mar .  21 t  ( 2 ) ;  Apr .  4 
( 2 ) :  Awr. 1s t  ( A ) :  Anr .  2 5 t :  M a v  2 t  ( A ) :  
May  9 i ~ ) ;  & l a y  2 3 t ;  ?;lay 307 ( A ) - ( 2 ) ;  
13  (21;  J u n e  27 t  (2 ) .  

T W E L F T H  J U D I C I A L  D I S T R I C T  
J u d g e  P h i l l i p s  

Davidson-Jsn.  31; Feb .  21t  ( 2 ) :  Apr .  
l l t  ( A )  ( 2 ) ;  M a y  9;  M a y  30 t  ( A )  ( 2 ) ;  J u n e  
7: 

Gui l fo rd ,  Greensboro  Division-Jan. 10': 
J a n .  107 ( A ) ;  J a n .  17; ( 2 ) ;  Feb .  71 [ A )  ( 2 ) ;  
F e b ,  i *  ( 2 )  ; Mar .  i *  (A1 ; Mar.  'it ( 2 )  ; hlar .  
21* ( 2 ) ;  Apr .  4 t  ( A )  ( 2 ) ;  Apr .  187 ( 2 ) ;  Apr .  
25*: Alay 27 ( A )  ( 2 ) ;  h l a y  16' ( A )  ( 2 ) ;  
J u n e  6 t  ( 3 ) :  J u n e  13' ( A )  ( 2 ) .  

Guilford,  H i g h  P o i n t  Division-Jan. 17' 
( A )  ( 2 ) ;  J a n .  31 i  ( A ) ;  Feb .  21' ( A )  ( 2 ) ;  
Mar .  1 4 * ;  Mar .  21t  ( A )  ( 2 ) ;  Apr.  4' ( 2 ) ;  
M a y  2'; X a y  16T ( 2 ) :  M a y  30'; J u n e  27 t  
( A ) .  

T H I R T E E N T H  J U D I C I A L  D I S T R I C T  

J u d g e  Gwyn 
Anson-Jan. 17'; Mar.  7 t ;  Apr .  18 ( 2 ) ;  

J u n e  13t .  
Moore-Jan. 24%;  Feb .  1 4 t :  Mar.  287; 

M a y  23*; M a y  30t. 
Richmond-Jan.  10'; Feb .  7 t  ( A ) :  Mar.  

217; Apr.  l l * ;  M a y  30 t  ( A ) ;  J u n e  2Ot (2) .  
Scotland-Rlsr. 14:  M a y  2;. 
Stanly-Feb. 7 t :  Feb .  141 ( A ) ;  Apr .  4 :  

nray 16;. 
Union-Feb. 1 ( 2 )  ; M a y  9. 

F O U R T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  C l a r k s o n  

Gaston-Jan.  17'; J a n .  24 t  ( 2 ) ;  Mar .  14' 
( A ) :  Mar.  21t  ( 2 ) ;  Apr .  25'; h l a y  23 t  ( A )  
( 2 1 :  J u n e  6'. 

Mecklenburg-Jan.  10'; J a n .  1 0 t  ( A )  ( 2 ) :  
J a n .  24' (A1 ( 2 ) ;  J a n .  24 t  ( A )  ( 2 ) ;  F e b .  'it 
( A )  ( 2 ) ;  Feb .  I t  ( 3 ) ;  Feb .  21 t  ( A )  ( 2 ) ;  
Feb .  28*;  h la r .  i t  ( 2 ) ;  BIar. 7 t  ( A )  ( 2 ) ;  
Mar .  21* ( A )  ( 2 ) :  Mar .  2 l t  ( A )  ( 2 ) ;  Apr .  
4 t  ( 2 ) ;  Apr .  4 t  ( A )  ( 2 ) ;  Apr.  18' ( A ) ;  Apr.  
1 8 t :  Apr.  25t  ( A ) ;  M a y  21 ( 2 ) ;  M a y  2 t  ( A )  
( 2 ) :  M a y  16*;  M a y  1Gt ( A )  ( 2 ) :  M a y  23 t  
( 2 ) :  h l a y  30 t  ( A )  ( 2 ) ;  J u n e  13.; J u n e  1 3 t  
( A )  ( 2 ) :  J u n e  2 0 t ;  J u n e  27* (2 ) .  

F I F T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  A r m s t r o n g  

Alexander-Feb.  7 ( A )  ( 2 ) :  Apr.  11 ( A ) .  
Cabarrus-Jan.  10 ( 2 ) :  F e b .  2 8 t :  Mar.  7 t  

( A ) ;  Apr.  2 5  ( 2 ) :  J u n e  13; ( 2 ) .  
I redel l-Jan.  31 ( 2 ) ;  Mar .  1 4 t ;  M a y  23 

, " ~  
( 3 1 .  

Xontgornery-Jan.  24'; Apr .  l l t  (2). 
Randolph-Jan.  31t  ( A )  ( 2 ) ;  Mar.  217 

( 2 ) ;  Apr.  4 * ;  J u n e  27'. 
Rowan-Feb. 14 ( 2 ) ;  M a r .  7 t ;  Mar.  1 4 t  

( A ) :  M a y  9 ( 2 ) .  

S I X T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  Rudis i l l  

Burke-Feb.  21;  J Ia r .  14 ( 2 ) ;  J u n e  6 ( 3 ) .  
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hIay ? t  ( A ) ;  M a y  23 ( 2 ) ;  J u n e  6 t  ( A )  (2) .  
Catawbn-Jan.  l i t  ( 2 ) ;  Feb .  i ( 2 ) ;  Apr.  

11 ( 2 ) :  May  Yt ( 2 ) .  
Cleveland-Jan.  1 0 ;  Feb .  7 t  ( A )  ( 2 ) ;  Mar .  

28 ( 2 ) ;  M a y  237 ( A )  ( 2 ) .  
I~ inco ln-Jan .  21 (.&I; J a n .  3 1 t ;  M a y  2. 
TYatauga-Agr. 25*;  J u n e  131. ( A )  ( 2 ) .  
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J u n e  13 (2 ) .  

Polk-Jan.  31 ( 2 )  
Rutherford-Feb.  3 8 t ;  Apr.  1 8 t  ( 2 ) ;  M a y  

16 ( 2 ) ;  J u n e  277 ( 2 ) .  
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21* t ;  Feb .  21 ( A )  ( 2 ) ;  Mar.  i t *  ( 2 ) ;  Mar .  
21 ' t ;  Mar .  21 ( A ) ;  X a r .  28: Aur.  4 t*  ( 2 ) :  
4 P r .  1 8 * i ;  Apr.  18 ( A ) ;  Apr .  -25; Ma; 2 ;  
N a y  9 t 8  ( 2 ) ;  X a y  23'1; > l a y  23 ( A )  ( 2 ) ;  
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0 :  1 2 1  " ,  ~ . , .  
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Sn-ain-Jan. l i t  ( A )  ( 2 ) ;  Mar .  7 (2 ) .  

T W E S T Y - F I R S T  ,JUDICIAL D I S T R I C T  
J u d g e  J o h n s t o n  
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* F o r  c r i m i n a l  cases.  
+ F o r  civi l  cases.  
$ F o r  j a i l  a n d  civi l  cases.  
( A )  J u d g e  t o  be  ass igned .  
(S) Spec ia l  t e r m .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern District-DON GILLIAM, Judge, Tarboro. 
Middle Distrzct-JOHNSON J. HAYES, Judge, Greensboro. 
Western District-WILSOS WARLICK, Judge, Newton. 

EASTERN DISTRICT 
Terms-District courts a re  held a t  the time and place as  follows: 

Raleigh, Civil term, second Monday in March a n 1  September; crim- 
inal term, fourth Monday after the second Moiday in March and 
September. A. HAND JAMES, Clerk, Raleigh. 

Fayetterille, third Monday in March and September. MRS. LILA C. 
Hon-, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Mclnday in March and 
September. LIoYD S. SAWYER, Deputy Clerlr, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. MRS. MATILDA H. TURRER, Deputy Cleili, New Bern. 

Washington, sixth Monday after the second Monday in March and 
September. AIRS. SALLIE B. EDWARDS, Deputy Clerli, Washington. 

Wilson, eighth hlonday after the second Monday in illarch and Sep- 
tember. h l ~ s .  EVA L. YOUNG, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
September. J. DOUGLAS TAYLOR, Deputy Clerk, Wilmington. 

OFFICERS 

JULIAN T. GASIIILL, C .  S. bttorney, Raleigh, S. C. 
SAMUEL A. HOWARD, Assistant U. S. Attorney, Raleigh, N. C. 
IRVIN B. TUCKER, JR., Bssistant U. S. At to rn~y ,  Raleigh, N. C. 
LAWRERCE HARRIS, Assistant T'. S. Bttorney, Raleigh, N. C .  
MISS JANE A. PARKER, Assistant U. 8. Attorney, Raleigh, N. C. 
B. RAY COHOOX, United States Marshal, Raleigh. 
A. HAND JAMES, Clerk United States District Court, Raleigh. 

IIIDDLE DISTRICT 
Terms-District courts a re  held a t  the time and place as  follows : 

Durham, fourth Monday in September and fourth Monday in March. 
HESRY REYNOLDS, Clerlr, Greensboro. 

Greensboro. first hlonday in June and December. HENRY REYNOLDS, 
Clerk; ~ I T R T L E  D. CODB, Chief Deputy ; ~ J I L L I A N  HARKRADER, Deputy 
Clerk; MRS. BETTY H. GERRIK'GER, Deputy Clerk; I f ~ s .  RUTH STARR, 
1)epnty Clerli. NELSOX B. CASS~F'IESS, Deputy Clerlr. 

Rocliingham, second hlonday in March and September. HENRI- REYN- 
oms, Clerli, Greensboro 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerli, Greensboro. 

Winston-Salem, first Monday in May and Soyember. HEWRY REYKOLDB, 
Clerli, Greensboro. 

Williesboro, third hlonday in May and HEK'RY REYK'OLDB, 
Clerli, Greensboro; C. H. COWLES, Deputy Clerli. 

OFFICERS 

EDWIR' M. STANLEY. United States District Attorney, Grec'nsboro. 
LAFAYETTE WIIIIAMS, Assistant U. S. T)istrict Attorney, Padkinrille. 
ROBERT L. GATIN, Assistant V. S. District Attorney, Sanford. 
H. V E R S ~ N  HART, Assistant 1'. S. District Attorney, Greensboro. 
MISS EDITH HAWORTH. Assistant TT S. Distrivt Attorney, Greensboro. 
Whf. B. SOMERS. United States Jlarshxl. Greensboro. 
HENRY R E T X O T ~ S .  Clerli T. S. District Court. Greensboro. 
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WESTERN DISTRICT 

Terms-District courts are  held a t  the time and place a s  follows: 
Asherille, second Monday in May and November. Twos. E. RHODEB, 

Clerk; WILLIAM A. LYTLE, Chief Deputy Clerk; VERXE E. BARTLCTT, 
Deputy Clerk ; 11. LOLISI: JIOKISOA. Deputy Clerk. 

Charlotte, first Monday in April and October. E L ~ A  MCKNIGHT. 
Deputy Clerk, Charlotte. SUE J. REDFERX, Deputy Clerk. 

Statesrille, Third Monday in March and September. ANNIE ADCR- 
HOLDT, Deputy Clerk. 

Shelby, third Monday in April and third Monday in October. THOS. E. 
RHODES, Clerk. 

Bryson City, fourth Monday in May and November. THOS. E. RHODEB, 
Clerk. 

OFFICERS 

JAMES M. BALEY, JR., United States Attorney, Asheville, N. C. 
WILLIAM I. WARD, ,JR., Ass't U. S. Attorney. Charlotte, X. C. 
ROY A. HAEMON, United States Marshal, Asheville, N. C. 
THOB. E. RHODES, Clerk, Asheville, N. C. 
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BESSIE DEAXS v. PESROSE DEAKS. 

(Filed 3 Soreinber, 1954.) 
1. Trusts § 4b- 

Where plaintiff ant1 defendant agree to purchase land and to have deed 
made to them jointly, and unlinown to plaintiff, conveyance is made to 
defendant alone, equity, upon defendant's repudiation of the contract, will 
declare that  defendant holds title to one-half of the property for the benefit 
of plaintiff. 

I n  an action to establish a par01 trust in lands on the ground that  plain- 
tiff con t r ib~~ted  money and labor to~vard the purchase price, plaintiff mnst 
allege the amount or value of her contribution, since her interest would be 
limited by the proportion of her contribution to the whole purchase price. 

3. B~.ttern~rnts 3 6- 

In  an action to recorer for contribntions made by plaintiff in money and 
labor toward the erection of a house on lands nncler the b o ? ~ a  Prle belief 
that  plaintiff owned a one-half interest in the lands, plaintiff must allege 
the ~ a l n e  of her contributions. 

4. Venue § 2a- 
Where, i11 an  action to establish an  intercst in real property, the com- 

plaint fails to allege that  the land or a n r  part thereof lies nithin the 
county in which the action is instituted, the Snperior Court of such county 
does not acquire jnrisdiction, and such failnre of the coniplaint cannot be 
supplied by a more clefinite description in the judgment. 
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5. Real Actions § 1- 
Where, in an action to establish a n  interest in m i l  property, the com- 

plaint describes the land only as  a certain parcel of land purchased from 
a named person, upon which the parties had built I six-room residence, 
and there is no evidence upon the hearing identifying the land, the descrip- 
tion is insufficient to enable the court to enter a valid judgment with 
respect to the realty. 

6. Judgments  3 10- 
The clerli of the Superior Court has no jurisdictioi~ to enter a judgment 

by default final declaring a trust in faror  of the plaintiff' in real property. 
G.S. 1-211 ; G.S. 1-212. 

7. Clerk of Court § 3- 
The clerk of the Superior Court lins only such jurisdiction as  is given 

him by statute. 

8. .Judgments § 27b- 
A void judgment is a nullity and may 11e quashed ei- 911c1.o 1)20t11, and it  is 

error for the court to deny a motion in tlie cause to T acnte such judgment. 

h 1 , h  11, by tlefe~idalit f r o m  I'urX.er, .i., S o \  ember 'Cerai, 1953, S O R T R -  
a m ~ o s  Superior  Court.  

Tlie plailitiff, a f te r  first obtaining le:17-e to sue as  a l)nuper, filed a 
co~iiplaint  alleging in .ubstance : 

I. I'lailitiff and c!efendant a r e  residents of Sor t l i ampton  County, 
h-ortli Carolina. 

2. Tl iat  the parties n e r e  mar r ied  i n  1927 and lived together un t i l  their  
separation ill Koveaiber, 1949. 

5. T h a t  on 6 April,  1945, the parties p u r c l i a 4  "a vacant  lot or parcel 
of 1:111d fro111 J. 31. Tayloe f o r  $405.00," n it11 the agreenicnt and under- 
standing tlic deed sliould be made to tlieni jointly, eaoli l i a ~ i n g  a one-half 
interest. 

4. T h a t  inmlediately a f te r  tlie purchase of the said lot of lalid i n  1945 
tlie parties built  a six-room residence on said land, the plaintiff contribut- 
ing  money and labor to tlic building, "tliiliking she 11: (1 ant1 n o d d  aln-agq 
l i a ~ e  a one-half interc>t i n  tlie property." 

5. Tl iat  the plaintiff labored long hours to the end ille might  liave n 
home. 

6. Tliat the  parties, a f te r  completing the buildil g. lirecl i n  i t  unt i l  
about 1948, when the defendant  began associating TI it11 another  n oman. 

7 .  T h a t  a f te r  b ~ g i m i i n g  liis associati011 wi th  another  v o m a n ,  defend- 
a n t  became abusive, cruel. aqsnulted the plaintiff and ordered her  a n a y  
f r o m  h o m e ;  t h a t  he  actually forced her  to  leave on 9 Sovember ,  1949. 

8. T h a t  before the separat ion defenclant did all he knew to make plain- 
tiff's l ife miserable and intolerable. 
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9. That  plaintiff from time to time has demanded since the separation 
a settlement for her interest in the home; that  she thought she had a one- 
half interest in i t  until about six month. before the institution of thi i  
suit, nhen she found out title n7as in the defendant. 

10. That  the defendant has refused either to give plaintiff title to the 
one-half interest in the home or to pay her the value thereof. 

11. That  the defendant, since the separation, has lived with another 
wornan and now has four children by her, acknowledging them as his own. 

12. That  the plaintiff and defendant hare  no children; that  the plain- 
tiff is in destitute circumstances and broken in  health. 

13. That  defentlant refu-etl to pay 1,laintiff one-half the value of the 
home, vhich is worth $3,000. 

Plaintiff prays judgment : 
(1)  That  the court declare plaintiff entitled to one-half intere-t in the 

residence and land;  that  clefelldant be declared to hold in trust one-half 
interest in same for the uze and benefit of the plaintiff; that  the court 
appoint a commissioner to sell said real estate for division and that  the 
commissioner pay to the plaintiff one-half the net proceeds of the sale. 

( 2 )  I f  the court should hold the plaintiff is not entitled to a one-half 
interest in the real estate, that the plaintiff recover judgment for damages 
for n.illfully and maliciously turning her out of doors and failure to sup- 
port her i n  the sum of $3,000. 

Summons was issued 9 February, delirered to the sheriff on 10 Feb- 
ruary, and served by hiin on 17 February, all i11 1953. N o  aniucr  n a s  
filed and no extension of time giren. 

On 1 F  I larch,  3953, the Clerk of Superior Court of Xorthampton 
Count-, on motion for judgment by default, entered a judgment in nhicli 
he recited the date of rummon*, the date of cervice, the failure to plead, 
and that the time to do so had expired; and that the cause of action n as 
for recorery of real property. I t  n as then ordered : "That the plaintiff 
be and she is hereby vested n it11 the title for a one-half interest in and to 
that certain lot or parcel of lanJ  ant1 re-idcnce situate thereon that n a s  
p ~ m ~ l i a ~ ~ d  from J. 31. Tayloe a i d  nife,  3[,1ry 0. Tayloe, by deed dated 
A\pri l  6, 194.5, and recorded in Book 317, p. 259, Sorthampton County 
Itegi-ter of Deed. ofice, and that IT. D. Strickla~ld be. and he is hereby 
appointed by the cozrt, Commi.<ioner t o  sell said real ectatc for dirision 
at pnblic auction, after first advertising the same as required by l a ~ r ,  and 
re11o1.t >nit1 s ~ l e  to the corn t for vonfirmation and further order." 

011 4 X ~ T ,  1953. P. D. Strickland, Coiumisioner, filed a report reciting 
that on 2 ; \ fa- ,  1953, he hnil cold the land de.crihcd in t h ~  colny1n;nt nlicll 
E. L. Timberlakc hccame t h ~ .  last and h i g h - t  hidder for $1.600. 

011 11 N a - ,  1953, the Clerk of tho Superior Court entered an order 
confirming thc sale. directing the c .o~nmi&mer  to conr.ey title to the p r -  
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chaser, and after  paying costs, etc., to divide the balance of the purchase 
price, one-half to the plaintiff, and one-lialf to the defendant. On 23 May, 
1933, the conlnlissioner filed his report, reciting the collection of the pur- 
chase price of $1,600, and after paying specified item(; of cost incident to 
the sale, paid $720.01 to the plaintiff and $720.08 to the defendant. 

On 21 August, 1953, the defendant, by counsel, file13 before the clerk a 
motion in the cause to set aside the order of 18 JIarch, 1953, for t ha t :  

(1 )  The plaintiff attempted to set up  a parol trut;t, alleging she was 
the o\wer of a one-half interest in the house and lot con\-eyed by J. 11. 
Tayloe. 

(2 )  The conlplaint raises an  issue of fact to be p,issed on by a jury, 
and that the clerk is without ju ik l ic t ion  to t ry  and determine the issues 
involrecl, and vithout authority to enter a final judgment. 

( 3 )  The plaintiff attempts to set up  a parol trust involring the title 
to real estate and the clerk was without authority to enter judgment by 
default final, but only by default and inquiry. 

(4)  That  the defendant has a nleritorious defensc, and the judgment 
d e p r i ~ e s  him of his property without a jury trial. 

(5 )  That  the defendant is an  illiterate person, unaole to read or write, 
and was informed that the summons and copy of the complaint served on 
him were in an  action for  divorce and for that  reason he did not file an  
ansn-er. 

( 6 )  That  the judgment of 18  March, 1953, is void for want of authority 
of the clerk to render it. 

On P September. 1953, the plaintiff filed answer to defendant's motion 
of 21 ,\ugust, alleging: 

(1) That the defendant had full knowledge and inforination of the 
contents of the colnplaint and conferred wit11 counsel before jlldgment 
mas entered by default. 

( 2 )  That  while the property was being ad~er t i s ed  for sale, defendant 
l l ~ d  full information, conferred with the commissioner, made no objec- 
tion, and before the ten days for advance bids had expired, denlanded one- 
half the proceeds of sale. 

(3 )  The judgment by default was entered as authorized by G.S. 1-211, 
was regular, and the defendant has no meritorious defense. 

On 18 September, 1953, the defendant filed a reply, denying all allega- 
tions by plaintiff in her answer of 8 September, and renewed the prayer 
that  the judgment be set aside as void. 

On  29 October, 1953, the clerk, after hearing, ente .ed an  order i n  suh- 
stallce : The summons was duly issued and together with copy of the com- 
p1:iint was duly serred on the defendant who failed to file ansTver or 
demurrer, "that the action was to have the defendant declared to hold 
title as trustee for the plaixtiff to one-half undivided interest in the lands 
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described in  the complaint, to have the lands sold for division and for 
a l t e rna t i~e  relief." 

After repeating in  substance plaintiff's allegation about the purchase 
of the lot, building of the house, agreement as to title, that  the Court had 
previously rendered judgment by default ordering the sale nhich  v a s  
made by the commissioner appointed in tlie original order, the purcha-e 
price collected, the deed executed to Timberlake, the purchaser, and that  
the defendant offered no evidence in support of his motion. the defencl- 
ant's motion to vacate the judgment v a s  denied. 

The defendant excepted to the order and appealed to the Judge of tlie 
Superior Court. The  appeal from the clerk was duly heard before 
Parker,  J., of the Superior Court, "cle noco and without a jury." T. D. 
Strickland, the commissioner, testified as to knowledge of the defendant 
of the subject matter of the action, tlie advertisement and sale of the 
property, the receipt of his share of the purchase price, and that at no 
time did he make any objection. 

On 31 December, 1953, after hearing on the record and the eridence 
offered by the plaintiff, the court found as facts in substance: After 
reciting the issuance of the summons, filing of verified complaiat, service 
on defendant and dates thereof, that  defendant was informed of and 
knew the nature of the action, and failed to answer. That  the clerk on 
18 March, 1953, elltered a default judgment that  the plaintiff is the onner 
of a one-half undivided interest i n  the real estate described in the coin- 
plaint. the appointment of the commissioner to sell for division, the <ale. 
confirmation thereof; that  the defendant knew of the advertisement and 
be fo~e  sale permitted the time for advance bids to expire, and the sale to 
be coilfirmed without objection; received from the commissioner a check 
for one-half the net proceeds of the sale, which check was in the llandi of 
the artorney for the defendant a t  the time of this hearing. That  the 
purclla~er is not a party to this action; that  the defendant attempted to 
reputliart, a tran~actioii,  the benefit of r~hic l i  he has accepted, that  there 
is neitller eridence of surpri\e on the part  of the defendant, nor that he 
has a meritorious defense. 

Thr motion to vacate tlie jndgnient x i s  denied. The defendant es- 
ceptetl and appealed. 

1'. D. S f r i c k l a n d  and  Ga?y cE I V i d p f t e  for p la in t i f ,  nppellee. 
.Touts, .Tones d Jones and John R. Jenkins, Jr., f o r  d e f e n d a n t ,  c ippel-  

lan f .  

HIGGISS, J. The complaint in this case is a jumble containing some 
p ~ t -  of different causes of action. I t  is dram1 mithout regard to the 
r e q ~ ~ i ~ ~ ~ l u e n t  that  each canse of action shonld be separately stated. First. 
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i t  is alleged that  the plaintiff and defendant bought a vacant lot under an  
agreement that  title should be taken in  the names cf both as joint and 
equal owners. Second, that  under the belief she shared in the title, she 
contributed money and labor to the erection of a building on the lot under 
such circunlstances as would amount to  a trust for her benefit. Third, 
that  the defendant maliciously turned her out of doors, drove her from 
her home, and failed to support her. I n  her prayer for relief, she asked 
the court to declare that  she is entitled to a one-half interest in the land 
and that  the title be declared held in  trust for her benefit; that  the court 
appoint a commissioner to sell the lands for dirision, and in the alterna- 
tive, if the court should hold she is not entitled to one-half interest. that  
she recover $3,000 because of the defendant's failure to support her. 

Upon failure of the defendant to file an ansver, the clerk attempted to 
give the plaintiff the relief demanded in her complair t by decreeing "The 
plaintiff be and she is hereby vested v i t h  a title to a o le-half ( 1 , - )  interest 
in and to that  certain lot or parcel of land and residence situate thereon 
that  was purchased from J. 11. T a ~ l o e  and wife, Mar-c. 0. Tayloe, by deed 
dated April 6, 1945, and recorded in Book 317, page 259, Northaillpton 
County Register of Deeds office." This description, it may be noted. does 
not appear in the complaint. 

The complaint alleges the plaintiff and defendant purchased a n c a n t  
lot for  $405 "and i t  was agreed and understood a t  the time said purchase 
was made that  the deed for said lot of land would lje made to plaintiff 
and defendant jointly and that  the plaintiff would ha7.e a one-half interest 
in said property." I n  a later liaragraph it is alleged that unknon.11 to her 
'(title Ira$ rested in the defendant indiridually." 

Liberally construed, the allegations would give rise to  an  express trust, 
that  is, a trust arising on the contract to have the title conre~et i  to both. 
The plaintiff's rernedy on repudiation or refusal to comply would be for 
breach of contract, and the eqnitable jurisdiction of the court could be 
invoked to drclare the defendant held title to one-hl f  the p r o p e ~ t g  for 
the benefit of the plaintiff. 

I11 a later paragraph the con~plaint  alleges the plaintiff "thinking a t  
all times that  she had and ~ r o u l d  a l~ rays  have a one-half intereqt in said 
property" contributed money and labor to the erection of a sis-room dn-ell- 
jng thereon. She alleges her contribution would give rise to a resnlting 
trust in her faror.  "A truct of this character arise; nhen a perqon be- 
ccmes inrested with a title to real property under c i r iwmtancv  n hich in 
equitr  obliyate him to hold the title and to exercise his o~rnership for the 
benefit of another. Under such circumstances equity creates a trust in 
fnror of such other pereon commensurate ~ i t h  his in erest in the subject- 
matter. A trust of this sort does not arise from cr depend upon any 
agreement hetneen the parties. I t  results from the f ~ c t  that  one's money 
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has been invested in land and the conveyance taken in the name of an- 
other. I t  is a mere creature of equity." Teachey v. Gurley, 214 N.C. 
288,199 S.E. 83. 

The plaintiff's interest would be limited in proportion to her contribu- 
tion to the whole purchase price. Bu t  noxvhere does she allege the an~ouil t  
or value of her contribution. On failure to establish either an  express 
or a resulting trust, she may be able to allege and prove sufficient facts 
to permit a recovery for improvements put upon the land under the mis- 
taken belief she shared in the title. 

What has been said thus f a r  relates to the failure of the complaint 
adequately to state causes of action. Certainly not less serious is its fail- 
ure properly to define the subject matter of the action with sufficient 
certainty to give the court jurisdiction. I n  order for the Superior Court 
of Sor thampton County to have jurisdiction, the complaint must allege 
the land, or a t  least some part thereof, is located in Sor thampton County. 
Thc deccription is contained in paragraph 5 :  "A vacant lot or parcel of 
land bought from J. Al. TayIoe for $405." And in paragraph 4 it is 
alleged : "Alfter the purcllase of said lot of land in 1945 the plaintiff and 
defendant built a six-room residence on said land." Xothing else in the 
c o ~ n ~ ~ l a i n t  adds to the description. Where is the lo t ?  I s  i t  in Korthamp- 
ton, Edgecombe, Cherokee, or Curri tuck? I s  it in North Carolina or 
Virginia ? True, there iq a more definite description in the judgment h- 
defa~il t  >jgned by the clerk, but this judgment is no par t  of the complaint 
and c;iilnot supply the defects of the complaint. T h e r e  or hoxv the clerk 
cainc 1,~- the description does not appear. I t  did not come from the com- 
plaiiit. "The clerk of the Superior Court of Johnston Coullty had no 
author it^ to allot doxver in lands located in Wilson County. IIence, the 
procciding  as roid ab inifio." c. Pearce, 220 X.C. 266, 17 S.E. 
2d Ins. 

Anotl~er hurdle is thc sufficiency of the description. The description 
n1u.t itlontify the land, or it must refer to soinething that  d l  identify 
it v i t h  certainty. Otherxviie the description is 1-oid for uncertaiiity. 
Speaking to the qne-tion of the sufficiency of dewription in the case of 
.Tohn,toil Cfounty 7>. Bfcu,nrf,  217 N.C. 834, 7 S.E. 2d 708, this Court said:  
"STlir.11 the appellants vere  bronght into the case by the serrice of suln- 
monc it was their first opportunity to be heard and they had a right to 
set up any defenqe of which they were advised in the original proceeding. 
This tliev have done by demurring to the complaint on the ground the 
descr i~~t ion  of the property therein contained v a s  too vague and indefi- 
nite to  constitute the basis for a valid judgment. The only description 
of the property in the complaint is that  (there was listed in the name of 
J. D. Sten~ar t  4 lots lying and being in Banner Toxvnship, Johnston 
County. I t  is apparent that the description is neither sufficient in itself 
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nor capable of being reduced to a certainty by a recurrence to sonlething 
extrinsic to which i t  refers.' Harris v. Woodard, 130 N.C. 550, 41  S.E. 
790; Rexford 2.. Phillips, 159 N.C. 213, 74 S.E. 337; Speed v. Perry,  167 
N.C. 122, 83 S.E. 176; Higdon v. flowell, 167 N.C1. 455, 53 S.E. 507; 
Bissette v. Sfrickland,  191 N.C. 260, 131 S.E. 655; Bryson zr. JIcCoy, 
194 K.C. 91, 138 S.E. 420; Xat z  21. Uaughtrey, 198 N.C. 393, 151 S.E. 
S79; Self Help Corp. v. Brinlcley, 218 N.C. 615, 2 E.E. 2d 889." 

I11 the case of Bissette v. Sfricklnnd,  191 N.C. 260, 131 S.E. 655, the 
description in question was: "A certain piece or tract of land lying and 
being in S a s h  County, state aforesaid, in Bailey Township, and described 
and defined as follows: A11 of our lifetime interest i n  twenty acres of 
land, more or less, and being a par t  of the Mary A. J. Bissette estate, and 
joining the lands of F. R. Perry,  John  H. Griffin and others." I?. R. 
Perry,  one of the adjoining landowners, gave parol testimony to aid the 
description as follows: ('that he also knew the particular piece of land 
containing twenty acres, more or less, described in  the mortgage; that  i t  
joined his land and also joined the John  H. Griffin land, and that  E. J. 
Bissette, the grantor in said mortgage, lived on this particular piece of 
land for several years, and that  so f a r  as he knew, E. J. Bissette neyer 
owned any other land in  the county." Another sdjoining l a n d o ~ m e r  
testified that  he knew the land described, "that he knew of no other piece 
of land containing twenty acres, more or less, which joined the land of 
F. R .  Pe r ry  and John  H. Griffin except the E. J. Biwette land, and that  
there is no other tract of land that  fills the bill." Speaking of the de- 
scription, Justice Brogden for the Court, said:  "It cannot be said the 
mortgage contains no description of the !and  con^-eyd, because reference 
is made to adjoining owners and the land is further identified as being a 
part of the Mary 8. J. Bissette estate. While the dewip t ion  iq not com- 
plete, and perhaps nzay stnnd upon the border line of  gal su@cieucy, still 
it is ~ ~ i t h i n  the principle announced in Fnrnzer z.. Batts, 83 X.C. 3S7, 
~vhich  principle has been firmly established, as settled law, by an  increas- 
ing line of decisions reaffirming the soundness of that  decision." (Em- 
pliasis supplied.) 

I n  Speed v. Per7 y, 167 S . C .  122, 53 S.E. 176, this Court said:  "I t  is 
familiar learning, which was aptly stated by J u d y ?  Gaston in -1Inssey 
i?.. Belisle, 24 S . C .  170, that  erery deed of conveyanctl (or  contract) must 
set forth a subject-matter, either certain in itself w capable of being 
reduced to a certainty by a recurrence to something 3xtrinsic to nhich i t  
refers . . . ' S o  decree, howerer, for specific perforn-ance can be granted 
the defendant unless "his land  here he now lires" (the descripti.r-e ~vords 
of the receipt) is fully identified by competent testiniony.' " 

I f  i t  be conceded that  enough appears in the complaint to permit the 
introduction of parol evidence to complete the clescliption, the evidence 
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muqt be offered, and found to be suficient before a valid decree can be 
entered. 

I n  the case of Boone v. ,9parroli,, 235 S .C .  396, 70 S.E. 2d 201, this 
Court said : "Lack of jurisdiction or power in the court to enter the judg- 
ment always avoids tlic judgment. This is equally true when the court 
has 11ot been given jurisdiction of the subject-matter or has failed to 
attain jurisdiction on account of lack of service of proper process." 

The sunlmons and copics of tlie verified complaint were served on the 
defendant on 17 February, 1953. The defendant did not answer. On 
18 March, 1953, the clerk entered his judgment by default final, decreeing 
that the plaintiff be "vested with title for  a one-half interest in and to 
that certain lot or parcel of land and residence situate thereon that  was 
purcliaced from J. M. Tayloe and wife, Mary 0. Tayloe, by deed dated 
April 16. 1945, and recorded in Book 317, a t  page 259, Korthampton 
County Register of Deeds ofice . . ." I11 the clerk's order a commis- 
sioner n as appointed to sell the land a t  public auction for division. The 
defendant argues with much earnestness that  the default judgnlent was 
en:ereJ before tlie defendant's full thirty days in which to ansn-er had 
expired. Since February in the gear 1953 had 25 days, and excluding 
the dnj- of service and including the day the judgment was signed, only 
29 da j s  had elapsed. The defendant colltenda the clerk signed the judg- 
mcnt one day too soon. I n  her brief the plaintiff admits the judgment 
was ; i p e d  before the time for amner ing  had expired, and that the judg- 
ment i- irregular for that reason, hut she contend. it stands until set 
a d e  hy a proper proceeding. E. L. Timberlake, n h o  bid off the prop- 
erty at the sale, is not a party to thiq cau:e. 

The defendant, by niotion dated 21 -Iugust, 1953, moved to set aside 
the jmlgment by default final on the ground the clerk attempted to exe- 
cute a p r o 1  trust and that  hi< default final judgment i. not authorized by 
G.S. 1-211, but a t  niost he is autliorized to enter a judgnlent by default 
am! inquiry under G.S. 1-212. 

I n  JIcCauley v. XcCauley ,  122 S.C.  2S3, 30 S.E. 344, this Court sai(1: 
"But the clerk is a court of T cry limited juridiction-only  ha^-ing .ucli 
juri cliction as is given i t  by statute. It ha; no common-law juridict ion 
nl-ir does it ha re  any equitable jurisdiction. . . . The clerk had no I,OTT IT 

to 114er a personal judgment against the d e f ~ n d a n t  Til l ianls and de- 
clalc it a lien 011 her land. And such a judgment iq absolntelv roid an(l 
may he so declaled a t  any time. Freeman on Judgments, -ec. 1.30. Thiz 
is hound to be so upon principle. -1 judgment rendered by a court ha1  ing 
no jurisdiction is no judgment. I t  is ah-olute1:- roid, and any execution 
iq-uccl on it is T-oirl. and gires no force or T alidity to acts of the sheriff 
done thereunder." 
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And again quoting from Boone v. Sparrozu, sup~c,  "A void judgment 
is not a judgment and may always be treated as a nilllity . . . it has no 
force whatever; it may be quashed er mcro motu. Clark v. Homes, 189 
N.C. 703, 128 S.E. 20." And quoting from the latter, "-1 void judgment 
is not a judgment and may always be treated as a ntllity. I t  lacks some 
essential element; it has no force whatever; i t  may be quashed en: mero 
motu. S f d i n g s  v. Gully, 48 N.C. 344; iVcKee v. Angel, 90 K.C. 60; 
Carte?. v. Nountree, 109 N.C. 29; Xann v. Xann, l i 6  N.C. 353; AVoore 
c.  Packer, 174 N.C. 665." 

"Therefore, the clerk, having undertaken to enter a kind of judgment 
which she had no jurisdiction to enter, the judgment so entered is void 
and is a nullity, and may be so treated at  all times " Moore C. J loore ,  
22'4 N.C. 552, 31 S.E. 2d 690. 

"If the court has no jurisdiction over the subject-matter, or has not 
acquired jurisdiction over the person in some manner recognized by lam, 
or if not authorized to grant the particular relief contained in the judg- 
ment, the judgment is void." McIntosh, North C ~ r o l i n a  Practice and 
Procedure, p. 734, see. 651. 

The legal defects in this case began ~ ~ i t h  the c~miplaint. For  that 
reason we hare  pointed out some of its deficiencies. When the case is 
returned to the Superior Court of Sorthampton ('ounty, the plaintiff 
may apply for leave to amend if she is so advised. 

The authorities herein referred to force us to conclude: 
1. The complaint fails to allege the house and Ict are located vi th in  

the jurisdiction of the Superior Court of Northampton County. 
2. The description of the property is insufficient to enable the court to 

enter a valid judgment with respect to it. 
3. The clerk of the Superior Court was without authority to enter 

judgment by default final declaring the defendant held one-half the prop- 
erty in trust for the plaintiff. 

4. The judgment of the Superior Court of 31 December, 1953, denying 
defendant's motion to vacate and set aside the clerk's orders of 18 March, 
1!183, and 20 October, 1953, was improvidelltlp ente~ed.  

The clerk's orders of 18 March, 1953, and 29 October, 1983, and the 
judge's order of 31 December, 1953, are set aside. 

Reversed. 
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H. 11. BOWEX AND WIFE, BESSIE RAT BOWEN; J .  W. BOWEN AND WIFE, 
TERNA V. BOWEN ; JOHN A BORrEN AXD WIFE, ANNIE MAT BOWEN ; 
J .  3;. BOWEN A L D  WIFE, RUBY B O W E S ;  FL4NNIE MAE BOWEN H I S E S  
(WIDOW) ; T. A BOTVEN AND TVIFC, LIZZIE MAE BOWEN; MACK 
BOWEN AND WIFE, CLARA BOTVEN; D. G. BOWEN ASD WIFE, EDITH 
BOWEN, a m  PAULINE ROWEN v. IIILDRED BOWEX DARDEK AND 

I I r s ~ a w ~ ,  GEORGE 11. DhItDEN, J R . :  F IRST FEDERAL SAVINGS & 
LOAN ASSOCIATION O F  GREENVILLE, NORTH CAROLISA, a Con- 
P O R A T I ~ X ,  ASD A. C. Ta\IILOCI<, TRUSTEE. 

(Filed 3 November, 1054.) 
1. Trusts § 3a- 

An express trust,  a s  distinguished from a t rust  by operation of law, is 
bnsed upon a direct cleclnration or expression of intention, nsnallg em- 
bodied in a contract. 

2. Trusts §§ 4a, 5a- 

A trust by operation of law is raised by rule or presumption of law based 
on acts or condnct. rather than on direct expression of intention. 

3. Trusts S 4a- 

The creation of a resultins trust inr-olves the application of the doctrine 
that valuable consideration rather than legal title determines tlie equitable 
title resultin? from a trnnsnction. I n  such instance the lntr- presumes or 
>upposes the intention to create n trust.  

4. Trusts 5 5a- 

A constructive trust ordinarily arises out of the esistence of fraud, actual 
or presumptive, usually involring the violation of a confidential or fiduciary 
relation, and arises not only indel~endent of any actual or presumed inten- 
tion, but usually, contrary to the actnnl intention of tlie trustee. 

5. Trusts 3 4c- 
I n  pleading a resulting trust i t  suffices to alleqe the ~i l t imate  facts as  to 

~ v h o  paid the consideration and to whom the conveyance was made. 

6. Same- 
Evidence of a conveyance to one person upon consideration furnished by 

another is ordinarily sufficient to malie out a p r m a  facie case for the jury 
in a n  action to establish a resulting trust. 

Where a conveyance is made to a child on consideration moving from a 
parent, nothing else appeariug, there is a rebuttable presumption that a 
gift or advancement Tvas intended by tlie parent, and, in order for equity 
to declare the child a trustee of a resulting trust in such instance, there 
must be evidence sufficient to justif7 the inference tha t  the l ~ a r e n t  had no 
intention of making a gift or advancement. 

8. Same- 
The evidence nlust be clear, strong. and convincing to establish a result- 

ing trust.  



1.2 I N  T H E  S U P H E X E  COURT. [241 

9. Sanie- 
Upon a motion to nonsuit in an action to establish a resulting trust, i t  is 

the function of the court to determine only whether tf ere is any substantial 
evidence to support the plaintiff's case, i t  being the function of the jury 
u ~ o n  proper instructions to decide whether the evidence establishes plain- 
tiWs cause by clear, strong, and conrincing proof. 

10. Trial § 21- 
r p o n  motion to nonsuit in an action in which the 1)urden rests upon the 

plaintiff to prove his cause by clear, strong, and conrincing proof, it is the 
function of the court to determine only whether thcre is any substantial 
evidence to support plaintiff's claim, and it  is the fxnction of the jury to 
determine whether the evidence meets the required ir tensity of proof. 

11. Trusts 5 4c- 
I11 this action to establish a resulting trust, p l a i ~  tiffs' evidence to the 

effect that  their ancestor furnished the consideratio>l for the deed to the 
lands in question, that  the conveyance was made to the ancestor for life 
with remainder to one of her children, and that the ancestor thought the 
deed was made to her in fee and did not intend to make a gift or advance- 
ment of the remainder to the child, is 71eld sufficient to overrule defend- 
ants' motion for judgment as  of nonsuit. 

12. Judgments § 33a- 
A judgment of nonsuit will bar a subsequent action only when it is made 

to appear that the subsequent action is between the same parties or their 
privies, oil the s ime  cause of action, and upon substantially the same 
evidence. 

Sonsuit in an action to establish an interest in land on the theory of a 
coilstructive trust will not bar a subsequent action bet~veen the parties or 
their privies in an action based upon the theory of a "esulting trust. 

11. Limitation of Actions 9- 
A resulting or constructive trust,  as  clistinguished from an espress trust, 

is governed by the ten-year and not the three-rear statute of limitations. 
G.S. 1-52 (9 )  ; G.S. 1-56. 

15. Limitation of Actions § 5d- 

The statute of limitations does not run against :I cestzti que t t ~ l s t  in 
possession. 

~ P E A I ,  by  plaintiffs f r o m  T17illiirm, J., a t  May Term, 1954, of PITT. 
Civil action to establish a constructive or resulting t rust  i n  land. 
T h e  land  i n  question. reiiclential property i n  Greenrille,  S o r t h  C'aro- 

lina. originally helonged to Dr .  ;\I. I?. Xa-sey. B y  deod dated 23 October, 
1046, D r .  Macqey, f o r  a con=ideration of $21,000, conveyed the land  t o  
3Irs.  Fai lnie  TI. R o ~ r e n  foi* life. remainclpr i n  fee simple to her  daughter,  
the defendant Hi ldred  Bov en n a r d e n .  Mrs.  Bowen died intestate G De- 
cember, 1052, h e i n ~  surl-il-ed hy ten children, nine of n-hoin join 3 ;  plain- 
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tiEs in this action, alleging that  the purcllase nioney was paid by their 
motl~er,  and that  their sister, I-Iildred B o ~ r e n  Darden, holds title to the 
property impressed with a trust ill favor of all ten of the children. The 
action naq instituted 24 January ,  1053. I t  is an  aftermath of oiic insti- 
tuted against the present defendants by Xrs .  Fannie V. Bowen during 
her lifetime, wherein this Court a t  the Spring Term, 1951, affirmed the 
judgment as of nonsuit previously entered in the lower court. See  bower^ 
L'. Durden,  233 K.C. 443, 64 S.E. 2d 285. 

Toluminous evidence v a s  off'cred by both d e z .  The pertinent part  
relied on by the plaintiffq is sunm~arized in the opinion. 

From judgment as of inmluntary non.uit entered at the conclusion of 
all the evidence, the plaintifb appeal, assigning as error the entry of 
the judgment. 

Jones ,  Eced h (;ri.fin for pl tr inf l  T s ,  cippcllan f s .  
Blount cE T u f t ,  J a m e s  cC. S p e i g h f ,  crnd W .  H .  Tl'ntson for clefemlaizts, 

appellees. 

Jomisos ,  J. Trusts are c1aAfied in t n o  main divisions : express 
trusts and tru-ts by operation of Ian. The cardinal distinction between 
the t n o  classes is that  an  express trust is based upon a direct declaration 
or e s p r e 4 o n  of intention, usually embodied in a contract; u-hereas a 
trust by operation of law is raised by rule or pre>umption of l a ~ v  based on 
acts or conduct, rather than on direct esprcssion of intention. 2'eachey 
v. Gudc! j ,  214 X.C. 288, 109 S.E. S3;  54 Am. Jur., Trusts, sections 186 
and 1s;. See also 65 C.J., p. 220 c f  scq. 

I n  the case a t  hand we are concerned only with trusts by operation of 
lan-. These are classified into resulting trusts and constructive trusts. 
The essential elements and distinguishing characteristics of these trusts 
are too n.ell defined and delineated in former decisions of this Court and 
standard texts to require restatement here. See H e n d e r s o n  2.. HoX-e, 21 
N.C. 119, p. 149;  Sunimr~s 1%. Jfoor.9, 113 S.C.  301, 13 S.E.  712; , lvery  
2.. S teu-ar t ,  136 K.C. 426, 4s S.E. 775 ; S o r f o ~ l  z3. X r D e ~ i t ,  122 N.C. 755, 
30 S.E. 24; I Iurr i s  v. H n r G ,  I f 8  N.C. 7 ,  100 S.E. 125;  T i r e  Co. 21. 

L e s f e ~ ,  190 N.C. 411, 130 S ,E .  45;  S p e i g h t  e. l ' r u s f  Co., 200 N.C. 563, 
183 S.E.  734; 54 A ~ I .  Jur. ,  Trusts, sections 185, 103, 203, and 218. 

I t  suffices for present p u r p o w  to bear in nlind these distinguishing 
factors: tha t  the crention of a rpsulting trnst inr~olres the application of 
the cloctrin~ that valuable con4derntion rather thnn legal title determines 
the equitable title resulting from a tL.ansaction; nhereas a con-tructi~-e 
trnqt ordinarily arises ont of the ~s i s t ence  of fraud, actual or prewmp- 
tire-l~snally i n ~ o l v i n g  the riointion of a confid~ntial  or f i duc iap  rela- 
tion-in rien- of n-hich equity ti-ansfels the beneficial title to some person 
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other than the holder of the legal title. Also, a resulting trust involves 
a presumption or supposition of lam of an intention to create a t rus t ;  
whereas a constructive trust arises independent of any actual or presumed 
intention of the parties and is usually imposed contrary to the actual 
intention of the trustee. L c f X o l ~ i t z  21. S i l c e r ,  182 S . C .  339, pp. 347, 348, 
109 S.E. 56;  54 ,1111. Jur. ,  Trusts, section 188. 

Ilecision here does not require us to determine vh&er the plaintiffs' 
nllcgations and proofs are sufficient to ~s t ab l i sh  a constructive trust. 
This is so for the reason that our esainiiiation of the record leaves the 
impression that  tlie plaintiff alleged facts sufficient to  constitute a result- 
ing trtlst and that  the eridence on 1~11ich they rely to zstablish such trust 
is sufficient to carry the case to the jury. 

I n  pleading a resulting trust i t  suffices to allege the ultimate facts as to 
who paid the consideration and to whom the conveya~ice was made, T'ail 
11. S t o n e ,  228 N.C. 431, 23 S.E. 2d 329; 54 Am. Jur. ,  'Crusts, section 595 ; 
 herea as ordinarily the burden of making out a primtt  fuc ie  cnce for the 
jury is sustained by the introduction of evidence of a conveyance to one 
person upon consideration furnished by another. S u m m e v s  c. X o o r e ,  
Aupru;  I l a r r i s  a.  I I a ~ t i s ,  s u p r a ;  54 A n .  Jur. ,  Trusts, sections 193, 203, 
mcl 662. However, where, as here, the persons seeking to establish a 
resi~lting trust allege a conveyance made to a child on consideration 
nloring from a parent, nothing else appearing, the relitionship of parent 
and child gives rise to a rebuttable presumption that  a gift or advance- 
ment r a s  intended by the parent, and uilless and until rebutted by affirm- 
a t i w  eridence of a contrary intent, this presuinption stays the hand of 
equity and p r e ~ e n t s  it from raising a trust i n  favor of the parent. Xc- 
corrlingly, when the relationship of parent and child obtains, in order to 
make out a pr ima facie case, the persons seeking to establish the trust 
m u ~ t  rebut tlie presumption raised by this relationship by offering evi- 
dence sufficient to justify the inference that the parerLt had no intention 
to create a gift or advancement. C r e e c h  c. Creech ,  225! S.C. 656, 24 S.E. 
2d 642; 54 Am. Jur . ,  Trusts, section 205. 

To establish a resulting trust, the rule is that  the evidence rnust be 
clear, strong, and convincing. IIoxever, it is to be k ~ p t  in mind that  it 
is not the function of the presiding judge to apply t h ~ s  rule in the sense 
of passing upon the intensity of the proofs. Tha t  is a r lat ter  solely within 
the province of the jury. On motion for nonsuit, tl e question for the 
l>~~e.iding judge to determine is whether there is any substantial eridence 
to support the plaintiff's case. I f  so, i t  then becomes the function of the 
jury, under proper instructions, to decide whether the evidence meets the 
i n t ~ n ~ i t y  requirements of the rule. W i l s o n  a. Wil l i av z s ,  215 N.C. 407, 
3 S.E. 2d 1 9 ;  T i r e  Co. v. Lestcr,  s u p r a ;  3 cety v. S t e w a r t ,  supra .  
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Thc plaintiffs in their complaint allege in  substance : (1 )  that  for a 
number of years before purchasing the residential property in Greenville 
tlle defendants Hildred Bo~ven Darden and husband, George H. Darden, 
Jr . ,  had lived in the home of Mrk. Fannie V. Bowen, located on a farm 
in P i t t  County, and had "handled all her business affairs and trans- 
actions, including the operation of her f a rm . . ."; ( 2 )  that  tlle property 
in Greenville was purchased with individual funds of Mrs. Bou-en, with 
the defendants Hildred Boven na rden  and hnsband, Georgc H. Darden, 
J r . ,  acting for her and making the "arrangements for the preparation of 
the deed . . ."; and (3)  "that the taking of the title to the property in 
the name of Fannie V. Bowen for life, remainder in fee to Hildrcd B. 
Darden, without the knowledge, consent or  acquiescence of Mr.. l3o~ien 
. . . constituted Hildred B. Darden the holder of the legal title to the 
remainder interest i n  the property in trust for the use and benefit of . . . 
Fannie TT. Bowen, creating . . . a resulting trust," and entitling the 
plaintiffs to have the defendant Hildred B. Darden decreed the holder 
of the legal title to the premises in trust for the use and benefit of all the 
surviring children of Fannie T'. Roven, deceased. 

The plaintiffs offered eridence tending to s h o ~  that  for a long period 
of years before the p u r c h a ~ e  of the G r c e n d l e  property the defendants 
Hildred B. Darden and husband, George 11. Darden, J r . ,  had lirecl in the 
home of Mrs. Fannie V. Bowen on her farm in P i t t  County and had 
assisted her in handling her huqiness affairs and transaction., "including 
operation of the farm, and . . . in making contracts relative to the culti- 
ni t ion of same . . ."; that prior to October, 1946, the defendant George 
H. Darden, J r . ,  had taken 07-er the managenlent and operation of the 
farm under the direction of Fannie V. Box-en, and from year to year 
looked after the pu rcha~ ing  of fertilizer., the planting, cul t i~a t ion ,  and 
marketing of crops, and perforniecl other duties incident to the quccessful 
operation of the farm. 

The further evidence on n.llicl~ the plaintiffs rely includes excerpts from 
the tranqcription of the t e~ t imong  of A h .  Box-en a t  the first trial, vhich  
may be summarized as follon s : 

That when Mrs. Bowen \vent to the law office  here the deed n as pre- 
pared, she went with the defendants Darden;  that all the purchaqe money 
of $21,000 11-as paid from funds belonging to or ho r rm~ed  by Mrs. Bowen; 
that  she borro~ved from George H. Darden, J r . ,  $2,300 with ~vhich  to 
complete the payment of the purchase price of $21,000; that George H. 
Darden, Jr . ,  had the deed fixed; that  he had it made like he  ranted i t ;  
that Mrs. Bowen had confidence in him and did not read i t ;  that she rras 
disappointed when she later learned i t  was written so as to convey the 
remainder interest to Hildred 13. Darden. Mrs. Bowen put i t :  "when 
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I found out it was nrote like it r a s  . . . i t  hur t  me to m y  heart." She 
further testified : 

"-it the time George carried me to the l a v e r ' s  office, of course, i t  lras 
my  understanding that I v a s  borron-ing the rllolley ( the $2,300 portioll of 
the purchase money paid from funds belonging to the defendant George 
IT. Darden, J r . ) .  I wouldn't have took all that  on me fo pay (the $21,000 
purchase price) and he just pay $2,300." 

"BY T m  COURT: When you got the deed did you ag,ree with your soa- 
in-law (George Darden) that  if you \ \? re  nex-er able to pay back the 
$2,300 they (the defendants Darclen) could hare  the 1 lace if they stayed 
and vaited on you?  -1. 1 never agreed to tliat. H e  said, 'You need llot 
hurry  about paying me, if you die before it is paid-\\ e are going to stay 
mith J ou--are you d l i n g  for us to h a ~ e  the house?' I said, 'Yes, if you 
stay 11 it11 me as long as I lire,' and they left. . . . I told the111 all the 
tirne I v a s  going to pay thein back. . . . The day that  deed ~ v a s  wrote 
up, George said, 'Miss Fannie, if you nel-er pay me this, if you nil1 leare 
i t  to  u s  a t  your death.' I said, 'I'm going to pap you, but if I never pap 
it J 011 are ~relcome to it,' and if they had stayed with I le my  lifetime and 
waited on me t h e -  vould have been welcome. . . . I i old him if he and 
Hilllrcd stayed TI-it11 nie until I died I would leave them the property. 
I meant by tha t  statement that  if I happened to die before I paid him 
that $2,300. I meant I was going to make a d l ;  I ~ i ~ o u l d  ha re  made a 
will if it  had been necesary.  I tried to do all I could for them. I had 
not agreed that  George and them could ha re  it in any erent, nhether they 
stajed nit11 me or not;  they had to stay mith me illy lifetime. (Other 
evidence discloqes tliat Xrs .  Bon-en, along with the defendants Darden, 
n l o ~  ed into the Greenvillc residence in January,  19-17, hut that  as a rcwl t  
of u n 1 1 n ~ ~ ~ ) g  fainilg llifferences tlie nardens  moved a n t  y during or about 
the year 19.50 ant1 Jitl not return.)  . . . I reckon i t  n as six montlii: or 
more before 1 found c'nt the deed lmd this prori.ion in i t :  'This deed 
niade this the '33rcl clay cf Oc tob~r ,  1946, by hl. G. Ma&e and v i f e  to 
Fannic TT. 130~1 en and Hildred Bon-en Darden, for and  in conde ra t ion  
of , -:lid parties of the first part ha re  b,irgained, sold and 
conreyed to Fannic T7. Bonen for and during the term >f her natural  life, 
then to EIildred G. D,lrden. l ~ c r  heirs and askign~.' I did not agree that  
that be put ill tlie ( l e d  nhen  I p'iicl m y  111011e7' a t  X r .  Taft's office, and 
1 clid not know that pro~iqion 11 a' in  ill^ deed and did not agree i t  could 
b(1 11 ritten tllnt T\-ay. . . . TVllcn 1 first f o ~ m l  ont it n as in there differ- 
eiit1~- T thongllt to 111: v l f  nllen I pgid that  111onp7' back (the $2.300 of the 
I > ~ ~ ~ . ' , l l : ~ - e  nloiley she testified she borron eJ from the de 'endant Gc>orge H. 
I ) n ~ d ( , i ~ .  ,Jr.) the court would give 111e a deed. . . . I had great depend- 
eucc in Iiim (George) and vhen  I found o u t  that  decc. v a s  m o t e  like it 

a;. 1 iivar 'bout had a heart atr'1~1i." 
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The foregoing testimony, and other e~ idence  corroborative thereof, 
r h e n  ~ i e v e d  with the liberality required on motion to nonsuit, is suffi- 
cient to justify, though not necessarily to impel, the inferences (1) that  
11-hen Xrs .  Bowen purcllaced the house a i d  lot she did not intend to make 
a gift or adrancement of the remainder interest to her daughter Hildred 
B. Darclen, and (3) that  a trust rezulted in favor of Mrs. Bonen. Thi; 
m a h  it a case for the jury. 

R-e have not o\ erlooked the defendaiits' contention that  the nonsuit 
entered below should be sustained under their plea of yes judicafa b a e d  
on the contention that  the judgment in  the former action of Bowen r .  
Durt lc)~ is a bar to  the present action. G.S. 1-25. As to this, the rule is 
that a former judgment of nonsuit is res judiccrfa as to a second action 
~vheu and only when it is made to appear that  the second action is be t~wen  
the same parties or their privies, on the same cause of action, and upon 
sub.tantially the same evidence. C r n c e ~  21. Sparcgh, 227 K.C. 129, 41 
S.E. "1 '2, and caeci there cited. I n  the case a t  hand, the plaintiffs  ha^-e 
alleged and rested their right of recovery upon the theory of a resulting 
tru.t : nhereas 110 such cause of action x-as alleged in the former case. 

S o r  is there merit in the defendants' contention that  the instant action 
is bnired by the statute of limitations of three years. G.S. 1-58 ( 9 ) .  
A r:-nlting or cons t ruc t i~e  trust, as dictinmished from an express trllst, ? 
is gl-~erned by the ten-year statute of limltatioas. G.S. 1-56. Jar re f f  
t i .  Green, 230 S .C .  104, 53 S.E. 2d 223 ; Tenchey v. Gurley, s u p m ;  Crct ch 
v. C ~ c Q ~ I L ,  S U ~ I V ;  S o r t o n  71. X c D e c i f ,  suprci. Xoreover, i t  is established 
by nuthoritatire decisions of this C'olli-t that  the statute of limitation. 
does not run  against a t e s t u i  qzr~  irust in posse4on.  X c A d e n  v. Palmer, 
1-10 S .C .  258, 52 S.E. 1034; S o r f o n  c. XcDevi t ,  supra; S t i f h  v. X c X e e ,  
87 S . C .  3 8 9 ;  -1Irlsk v. Tiller., 89 N.C. 423. The record discloses that  
Fannie Y. Bonen, under ~ v l l o n ~  the plaiiltiffs claim, remained in poses- 
sion of the property until her death in 1952. 

Upon the record ns pre~ented,  the plaintiffs' case appears to be one for 
the jury. Let the juclgnlent as of nonsuit entered below be 

?&~-ersed. 

THOlIAS J. BILLINGS r. CEI.\RLES E. RESEG-IR. 

(Filed 3 Norember, 1934 ) 
1. Segligence a 9- 

Foreseeability of injury is n requisite of proximate (2n.e. and if injury 
rannot be reasonnbly foreseen in the excrciw of clne care, defendant is not 
liable, 
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2. .4utomobiles 55  7, 1 8 b  

The doctrine of foreseeability applies even though the action is based on 
the violation of a nlotor vehicle regulation. 

3. Kegligence 5 20- 
Illustrations used by the court in its charge on the auestion of prosimate 

cause l leld not prejudicial in this case. 

4. Same: Negligence 5 20- 
The charge of the court in this case l ~ c l d  not subject to the objection that  

the jury was instructed that it must find defendant guilty of all the acts 
of negligence complained of in order to support an affirmative answer to 
the issue of negligence, i t  appearing that the court correctly charged that  
if plaintiff proved any of the acts of negligence alleged and further proved 
that  defendant's negligence in any one or more of these respects was the 
proximate cause of the collision, to answer the issut! of negligence in the 
affirmatire, and that  the subsequent portion of the chxrge objected to could 
not hare  misled the jury on this aspect, construing t h ?  charge contestually. 

5. Trial 31d- 

An instruction that  if the jurors were unable to make up their "minds 
about how the thing occurred" to find for the deferdant, though not ap- 
prored, k e l d  not prejudicial when the charge is construed as  a whole, the 
court haring repeatedly charged that the burden was: on plaintiff to prove 
his case by the greater weight of the evidence. 

6. Autotnobiles S 18i- 
The failure of the court to charge the law concer ling the operation of 

an automobile while under the influence of intoxicating liquor l leld not 
error, there being neither allegation not proof that defendant a t  the time 
was operating his car while under the influence of intoxicating liquor. 

7. Trial 5 31b- 
I n  order for it to be incumbent upon the court to charge the law upon a 

particular aspect of law, there must be both allegatio 1 and proof in regard 
thereto. 

8. Appeal and  Ewer 5 38- 
The burden is on appellant not only to show error, but to show prejudi- 

cial error amounting to the denial of some substantial right. 

 PEAL by  plaintiff f r o m  Pless, J., J u l y  C i ~ i l  T e i m  1954 of WILKES. 
Civil action to  recover damages f o r  personal injur ies  and damage to a n  

autoniobile allegedly caused b~ the actionable negligence of the defendant. 
T h e  defendant  answered denying a n y  negligence on h i s  par t ,  a n d  alleg- 

i n g  t h a t  if it  should be found t h a t  he  was gui l ty  of negligence, then  the  
plaintiff was gui l ty  of coiltributory negligence. T1-e defendant i n  h i s  
f u r t h e r  answer and  counterclainl alleged t h a t  he  ~ r a s  seriously in jured  
and  his  autonlobile damaged by  the actionable negligence of the plaintiff,  
and  he  seeks t o  recover damages. 
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The plaintiff filed a reply to defendant's further answer and counter- 
claim in which he alleges that  if it  should he found that  he mas guilty of 
negligcnce, then the defendant was guilty of contributory negligence. 

The l~laintiff and the defendant oft'zred criilence tending to support the 
allegations in their pleadings. On the afternoon of 15 August 1953, the 
plaintiff mts  drir ing his Ford automobile in a u ehterly direction 011 K. C. 
Highn-ay KO. 263 in T i l k s s  County. At  the same time the defendant 
was driving his Xercury automobile in an  easterly direction on the same 
higlln ay in  TT'ilkeq County. JYhen the two automobiles met, they col- 
lided. Both plaintiff' and defcndnnt mere seriously injured in the craqh. 
The el-iclence offered by the plaintiff, and that offered by the defendant 
Tras ill ?harp conflict as to how the colli-ion occurred. 

Eizllt issues nere  submitted to the j1u.v. The first issue: ( T a s  the 
plaintiff illjureil and dm~age t l  by the negligence of the defendant, as 
alleged in the complaint?", m s  anmered t y  the jur? "So." The fifth 
is>ne: ( T a s  the defendant injllreti and Jamage(1 by the negligence of the 
plaintid, as alleged in the counterclaim ?", JTas an-n ered "Xo." 

The plaintiff appealed, assigning errox q. 

.Jirnzcs C. Sntathem and TT'. 11. X r E l w e c ,  Jr., for P l a i n t i f ,  Appe l lan t .  
Huyes (E ITayes and Jcrmes R a n d l e m a n  f o r  Defenclcrilt, Appellee.  

PARKER, J. The assignments of error brought forward by the plaintiff, 
and disu>bed in  his brief, relate solely to the charge of the court on the 
6r.t iswe. 

The trial court instructed the jury that the plaintiff alleges actionable 
negligence on defendant's part, and that consists of t v o  elements : the 
firzt being negligence, and the other proximate cause. H e  then defined 
negligcnce in words unexcepted to by plaintiff, and fo l lowd i t  with thi. 
language, which the plaintiff assigns a i  error (assigniiient of error x ~ .  
2 )  : "The law is made for all of us. I t  recognizes that  Tie all hal-e our 
f r~ i l t i e s ,  and therefore i t  does not require that xve will he able to foresee 
wllat is going to h a p l ) ~ n ,  but it doe* require that v e  so conduct ourselres 
that n e  h a ~ e  duc regard for the rights of our fellonnien, and that v e  
foresee TI hat might reasonablj- he fore-een, although it does not require 
what is known as prevision." The next IT ords of the charge are : "The 
other element, gentlemen, of actionable negligence is proximate cauce 
which means, etc." 

It is thoroughly established hy our decisions that  foreseeabilitp of 
illjury is a requisite of proximate cause. Davis T .  Light Co., 235 N.C. 
106. 7 6  S.E. 2d 378, \&re thc c a w  are cited. 

"The law requires reasonablr foresight and, ~vhen  the result complained 
of ii not reasonably forese~able in the exercise of due care, the party 
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~rhose  conduct is under inrestigation is not an>n.erable therefore . . ." 
I\-~zccll e. D n i i t c l l ,  200 N.C. 254, IS3 S.E. 374; nhich  excerpt iq quoted 
vit l i  approval in Robcrsun e. Taxi  Scqrcice, Inr., 214 N.C. 624, 200 S.E. 
363, and in  Whitlcy c. , J o n ~ s ,  238 K.C. 332, 7 s  S.B. lil 147. 

After defining proximate cause the court then inqtructed tlie jury :  
(( I t  is albo the Ian ,  gen t l em~n  of tlie jury, that n-here a person riolates 
a law TI-hich has been enacted for the public safety, that  that  is negligence 
in  itself; that  iq, gentlenlen of the jniy, a person 3-iolatcs a Ian-, for  
instance, without brakes adequate to control his car under ordinary con- 
ditions and does so knowingly, tlint ~ rou ld  be negligence. I f  that  were 
the cause of a collision bet~reen him and another car, i t  would be n hat  is 
knon-n as actionable negligence." 'l'liis quoted part  of the charge is plain- 
t i f ' s  assignment of error No. 3. 

The  plaintiff makes these contentions: The riolation of the safety 
statutes is negligence per se, an(1 the element of foleseeability does not 
apply, if the ~ i o l a t i o n  of such statutes becomes a proximate cause of 
injury. That  the plaintiff alleged a ~ l d  offered er idewe tending to shorn 
that  the defendant riolated certain safety statutes regulating the opera- 
tion of automobiles, thus causing plaintiff's injuries. That  the uqe of the 
word knoningly by the court in its illustration do~eta i led  in vi th  the 
definition of negligence used by the court i n  its charge; ('this, of course, 
referring to the elenlcnt of foreseeability." That  the illustration u>ed by 
the court was llighlr prejudicial. 

The assignments of error So:. 2 and 3 are not rnlicl. Barnlrill. C'. J., 
speaking for a unanimous Court said in illdriclge v. Erasty, 240 N.C. 353, 
11. 3.59, b S.E. 2d 331 : "TThen the action is for dan ages resulting from 
tlie riolation of a motor whicle regulation, does tlie doctrine of foresee- 
ability apply?  TYe are constrained to a n m e r  in the affirmatire." 

Assignment of error No. 4 refers to this illustraticn used by the court 
ill its charge : ((SOTY, to s h o ~  ~ o u ,  gentlemen of tlie jury, what I mean 
by the plaintiff har ing  to eetablish both negligence and proximate cause, 
I g i ~ e  FOLI this illustration: Suppose tn-o cars hare  a head-on collision 
a t  midnight, both of them hare  the proper headlight;, but one of them 
does not h a m  an- tail light. Te l l ,  the law sa - s  that  a car has to have 
tai l  lights burninq, and consequently the failure to hare  burning tail 
lights a t  midnight is negligencc, but i t  would not be actionable negligence 
in the illustration n e  used, because ~ ~ ~ h e t h e r  he lind t lil  lights or not did 
not hare  an-tlliug to do nit11 the head-on collision. I t  has to  be such 
negligence as directly or ininlediately brings about i l ~ j u r y  to another to 
conqtitute ac t ionabl~  negligence." I n  our opinion. the plaintiff has not 
s h o ~ r n  that  he wac. plejlidiced by the use of the illuqtr 3tions referred to in  
as~ipnments of error Kos. 3 ant1 4 to the extent that tl e jury's rcrdict v a s  
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probably influenced thereby against h i n ~ .  Reu z.. Sinzozt?ifz, 226 N.C. 379, 
3s S.E. 2d 194. 

A 4 g n m e n t  of error S o .  9 refers to the follorr ing  par t  of the charge : 
"The Court instructs you, gentlemen of the jury, that if the plaintiff has 
fulfilled the responsibility cast upon hini by the law to the extent that  his 
evidence, by its quality and convincing power, has satisfied you by the 
greater neight that rhe defendant xr as negligent, either in excessive speed 
under the time, place, and conditions exirting, or was negligent i11 that  he 
operated his automobile in a reclileqc, careless and heedless manner, with- 
out clue regard for the rights and safety of others operating" ( the word 
"on" is apparently omitted) "the liighn-ay, or if he has satisfied you that  
he T iolated the statute nhich pro\-ides that  a person shall not operate his 
motor ~ e h i c l e  upon the left side of the highu-ay, except under certain 
circumstances, which do not apply here, or if he has satisfied you by the 
greater rveight of the evidence that the defendant failed to yield to llim 
one-half portion of the highway, I say if he has proven any of those 
things, and proven them by the greater weight of the evidence, and has 
further proven that  his negligence in a n 1  one or mole of thohe regards not 
only exists, but the act rras the direct, ilnlnediate cause of the collision 
hetreen the cars, that  is the cauqe without n liich the collision n oulcl never 
have resulted, causing damage to 11is car and in jury  to his person, I say, 
if the plaintiff has proven all of tliozc things by the greater neigllt of the 
eridence, it would be your duty to answer this first issue in hi5 fayor, that 
is YES." 

The plaintiff co~ltends that  the trial court in this part  of its charge 
required the plaintiff to satisfy the jury by the greater neight  of tlie 
evidence that  the defendant rr as g i~ i l t v  of violating not one, but all. of the 
allegations of negligence allegeit in his conlplaint and supported by evi- 
dence before the jury coidd ansner the f i ~ t  icsue in his faror.  I f  such 
contention is t enab l~ ,  it is not tlehatahle that the plaintiff iq cntitled to a 
nen. trial. 

Pr ior  to this assailed part  of it. charge the court had charged the jury:  
"It i. also the larv, gentlemen of tlie jury, that nhere  a person violates a 
l n v  nhich has been enacted fol- thc public safety that  that  iq neglipcnce 
in itself." Here  in its application of the lax to the facts the court clearly 
and accurately charged that  if the plaintiff had wtiqfied the jury 11- the 
greater weight of the evidence that  the defendant ha(1 ~ i o l a t c d  nn?j o n e  
of the qtatutes rcgillating the operation of automobile., as alleged in 
p la i~t i f f ' s  complaint, taking thein up  separately ant1 qtating them in the 
a l t ~ r n a t i ~ e .  then the defendant \T a5 guilty of n e ~ . l i q e n ~ c  aiiil. by v a 7  of 
eniphaqiq. t h ~ n  chnr~et l  if the plaintiff has Ilroren nn?j of those things, 
and has further pro\-en that liiq negligence in a n i l  o ~ i e  or wzore  of those 
regard< not o n l ~  esiqtq, hut the act wi. the direct, immec?iate cause of the 
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collision causing damage to plaintiff . . . Then con-e the words in the 
charge: "I say, if the plaintiff has proven all of those things." The 
court had already charged that  actionable negliger~ce consists of t v o  
elements: the first negligence and the other proximate cause. Consider- 
ing  the par t  of the charge challenged by assignment of error S o .  9 in its 
proper setting i n  the charge as a ~vhole, it  seems to us, and n-e so hold, 
that  the words "all of those things" clearly mean that  the plaintiff must 
prove both negligence and proximate cause, and does not mean that  the 
plaintiff had to satisfy the jury that  the defendant wa3 guilty of violating 
1101 one, but all, of the negligent acts stated by the court before the first . 
~ s s u e  could be answered in plaintiff's favor, and that  i t  was so understood 
by the jury. 

The plaintiff assigns as error S o .  10 that  par t  o '  the charge which 
immediately follons that  part of the charge which he has challenged by 
his assignment of error No. 9, and which reads as follows : "On the other 
hand, gentlemen of the jury, if, after considering all the evidence, both 
for the plaintiff and for the defendant, if the plaintiff llas not so satisfied 
yon, if you are unable to make up your minds about how the thing oc- 
curred, or if the evidence of the defendant outweighs in the scales of your 
mind that  of the plaintiff, or if the scales of your niind remain evenly 
balanced, are not tipped, to some degree at least, by t le quality and con- 
vincing power of the plaintiff's e d e n c e ,  then, under those circunlstances, 
the defendant vould be entitled to a favorable anslver to that  issue and 
you would ansn er i t  So." 

The plaintiff contends that the use of the ~vords, "iE you are unable to 
make up your minds about how the thing occurred" is the error in this 
part  of the charge. The R O ~  authority hc cites in his brief is the follow- 
ing  sentence from 53 ahl. Jur. ,  Trial, p. 554: "It is error to charge the 
jury that  the ~ e r d i c t  must be for the defendant if the truth of the charge 
against him remains undetermined in their minds." h n .  J u r .  gives as 
authority for this sentence Selson i s .  E c n ~ ~ s ,  338 310. 931 ,  93 S.T .  2d 691. 
The pertinent words in the charge in the Selson Case #ire : "If, therefore, 
you find the evidence touching the charge of negligewe against the de- 
fendant is evenly balanced, or the truth as to the charge of negligence as 
against the defendant ~pmains undetermined in your minds, after fair ly 
considering the evidence, then your verdict must be for the defendant." 
The italics arc those of the Xissouri Court. The a b o ~ e  quoted words are 
only part  of a longer portion of the charge which is assigned as error. 
The decision was rendered by the Supreme Court of Missouri, Division 
Xo. 2, and the opinion was written by TTTesthues, Commissioner, and 
adopted as the opinion of the Court. I n  respect to the words in italics 
the Court said : "Note, that  the instruction told the jury tha t  if the t ru th  
as to the charge of negligence reinained undetermined in  their minds, then 
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they should find for the defendant. I s  i t  not sufficient if they determine 
the eridence introduced by a plaintiff to be inore convincing to them and 
more n-orthy of belief than that  offered by the defendant? I n  our opin- 
ion, a verdict for a plaintiff is justified if a jury has determined that  the 
plaintiff has offered substantial ericlence in support of his claim, vhich  
outweighs and is more convincing than the evidence offered by the de- 
fendant . . . X greater burden i* ca.t upon a plaintiff by such an instruc- 
tion than the lam imposes." 

I n  Di-enn U. T r a ~ e l e r s '  Ins. C'o., 183 K.P.S. 439, 1 9 2  App. Div. 703, 
a t  the close of the charge tlie defendant requested a charge t h a t :  "If the 
jury should find the ~vidence  evenly balanced, or unable to tell where the 
truth lie., then their rerdict i ~ w c t  be for the defendant." The Court 
said: "The reque5t was proper. a d  it iI-as error to refnae it, unleqs the 
jury had been other~visc cliarged to the came effect." 

I n  TT7illis I.. I?. R., 1 2 2  N.C. !105, 29 S.E. 941, the first prayer of the 
defendant for instruction wab : "Then  the minds of the jury are in doubt 
(whether there was negligence or not) they must find for the defendant." 
This Court held that the lower court properly refused this prayer. This 
is niuch stronger language thaa  that used in the illstant case. I n  the 
1T'illis Case we said : "In every case, civil or criminal,  here there is con- 
flicting evidence, there is prol-)ably more or less doubt in the mind:: of 
the jury." 

Reading the part  of the cl~argt. challenged by assignment of error S o .  
10 in its entirety TI-e find that H i i  I I o n o ~  hat1 statccl clearly a i d  accurately 
three time; in substance tl~rrt if the plaintiff had not sati-ficd tlw jury hy 
the greater ~re ight  of the e\ idence that the dcfendant n-as guilty of actio11- 
able negligence, tllen tlie jury should anin-er the first is*ue "So." His 
Honor certainly did not intencl to  strenptllen. weaken or change wllat he 
liatl said by the u.e of the word.. "if you are unable to make up your 
minclc about how the thing occurred," and we do not think hi. language 
collltl ha\-e been so understood 11y tlle j u ~ .  I t  is not perceived that 
prejutlicial error appears. Hoverer ,  Tve disapprove of the use of the 
words, "if you are unable to make 111) your minds about hon- the thing 
occ~~rrecl," and similar expreqsions. 

The plaintiff asqigns as error Xo. 12 that the court in its charge failed 
"to charge the statute" concerning the operation of automobiles, nhile 
under the influence of intoxicating liquor, and to apply the law to the 
fact.. The 13laintiff did not allege as s n  act of negligence that the de- 
fendant was operating his autonlobile while under the influence of intoxi- 
cating liquor; in his complaint and reply there is not a word alleged as 
to the defendant drinking. I f  the plaintiff had alleged as an  act of negli- 
gence that  the defendant waq operating his auto~nobile ~vhile under the 
influence of intoxicating liquor, and had offered eridence tending to sup- 
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port such allegation, it would have been reversible cwor for the lower 
court i n  its charge not to have declared and explained this statute, and to 
state the evidence to the extent necessary to explain the application of 
thi.: statute thereto. Xolmun z9. Silbert, 219 N.C. 134, 12  S.E. 2d 915; 
Barnes v. Teer, 219 N.C. 823, 15  S.E. 2d 379. The evidence favorable 
to the plaintiff tends to show these facts: After the crash a pint  bottle 
half full of an  unknown yellow liquid Tvas taken out of defendant's ca r ;  
about an  hour and fifteen minutes after the wreck the defendant in the 
hospital had the odor of alcohol on his breath, and said he had drunk two 
bottles of beer that  afternoon. The defendant's evidence tended to show 
that  he was not under the influence of intoxicating l i q lo r ;  that  there mas 
no intoxicating liquor in  his car to his knowledge; thai; he had two bottles 
of beer a t  lunch, and no intoxicating liquor from then until after the 
crash; that  Lionel Collins and his brother, Fred Renegar, were in  his 
automobile a t  the time of the collision; his brother was killed. F o r  the 
trial court to have charged as contended by the plamtiff, the plaintiff 
must have both nllegnttc and probntn. /liken v. Xu? derford, 236 N.C. 
760, 73 S.E.  2d 911. H e  has neither. Assignment of error No. 12  is 
overruled. 

W e  have examined the other assignments of error of plaintiff, and they 
are without merit. 

The burden is on the appellant not only to shorn :rror, but to show 
prejudicial error amounting to the denial of some substantial right. 
Johnson I;. Heath, 210 S .C .  255,  81 S.E. 2d 657. This lie has not done. 

N o  error. 

JIISS CORA PERKINS v. F. L. CL-iRIiE AXD WIFE, III1S. F. L. CLARKE. 

(Filed 3 Soyember, 1931.) 

Where all the evidence shows that the plaintiff is the owner and in pos- 
session of certain lnnds and that defendant is the own?r and in possession 
of contiguow lnnds, nncl the only dispute betxveen the parties is the loca- 
tion of the true diriding line between the respective tracts, title is not in 
disput?. ant1 the court correctly refuses to submit an issue of title tendered 
by one of the parties. 

2. Boundaries 8 6f- 
Where, in a processioning proceeding, there is no esc:l~tion to the court's 

order nl3pointing a surveyor to mnlie a survey of the contentions of the 
parties, escel~tions lo the testimong of the surveyor because he set out on 
his u a p  the clispnted line as contended for by plaintiff as well as that con- 
tended for by clefendant, is uiltenable. 
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3. Boundaries S 5d- 
I t  is competent for ~ i t n e s s e s  to testify from their own 1mowledg.e as  to 

the location of natural objects called for in the deeds admitted in eridence. 
The distinction is pointed out betn-een testimony as  to personal knowledge 
and testimony of declarations made by others, which declarations must be 
made atlte l i t e m  wzotam by disinterested parties, since deceased. 

4. Evidence § 19- 
Testimony of declarations made by a witness to others. which declara- 

tions are  in conflict with the testinlony of the witness upon the trial, is 
competent for the sole purpose of impeaching the witness' credibility, even 
though such tes t imon~ would otherwise be incompetent as  hearsay. 

5. Appeal and  Error § 30e- 
The admission of technically incompetent testimony as  to a collateral 

matter cannot justify a new trial when it is apparent that it  could not hare 
influenced the jury in its decision on  the issue in dispute. 

DEFELDAKTS' appeal  f r o m  E'ouiitain, S. J., Apr i l -Xay  Term, 1954, 
CALDWELL. 

This  was a special proceeding brought before the clerk under  the pro- 
visions of Chapte r  38 of the  General  S ta tu tes  to  establish a disputed 
boundary line betveen the lands of the  parties. T h e  plaintiff alleged i n  
her  petition t h a t  .he mas the o n n e r  of a certain described t ract  of l and  
in Caldwell County ;  tha t  there was a dispute as  t o  the  location of the 
boundary line b e t m e n  her  lands and  those of the defendant, F. I,. Clarke. 
She  alleged the  t r u e  dividing l ine is as  follov s : 

"Beginning a t  a stake on the \vest side of Rocky Branch,  formerly the 
location of a beech tree, and a b o ~  e the forks of Rocky Branch,  runs  N o r t h  
80 degrees E a s t  1 5  poles: the11 K o r t h  43 degrees E a s t  1s poles; Sort21 6 2  
degrees E a s t  12 poles ; S o r t h  52 degrees Xast  30 poles : S o r t h  65 degrees 
E a s t  29 poles; Soutll  85 degrees E a - t  15 poles; South  65  degrees E a - t  21 
poles; X o r t h  75  degree. E a s t  6 poles; h 'or th 35 degrees Ea.t 9 poles; 
N o r t h  65 degrees E a s t  69 poles; South  5 3  degrees E a s t  24 poles; South  
$5 degrees E a s t  45 poles; to a niahogany." 

T h e  defendants ansv-ered, denying the  plaintiff onnecl the land de- 
scribed i n  the petition and alleging "the t rue diriiling line betnecn the 
defendant- and  the  petitioner is a i  follon s : 

(( Beginning on a beech, TTilliam Carroll '? corncr m a r  Rock E o u s e  
B r a n c h ;  then running  south 8-11 2 degrees E a s t  80 poles to n dognood on 
top of ridge marked on the southeast side with three hacks;  tl imce run-  
n ing  E a s t  course wi th  ridge to n rock near  the spr ing  100 poles i n  a l l ;  
thence South  40 degrees E a s t  13 pole. to  a s take;  thence E a s t  30 poles t o  
a mahogany gone noxi7 an i ron  stake on the XTest bank of Wilson Creek." 

T h e  defendants having denied plaintiff's title, the  case m s  t ransferred 
to  the civil issue docket. Plaintiff,  xcith leave of the  court,  filed an 



26 IX T H E  S U P R E M E  COCRT. [241 

amended petition in vhich she stated the true boundary line between the 
lands of the parties is : 

"Beginning a t  a beech in the forks of Rocky Branch and runs North 
86 degrees East  260 poles to a mahogany tree, or, conversely, beginning 
at  a mahogany tree and running South S6 degrees TVest 260 poles to a 
beech on Rocky Branch." 

The defendants filed an  answer to the amended pc tition, alleging the 
plaintiff had filed three different petitions, each alleging the diriding 
line a t  a different location. The defendants repeated their contentions 
as to the boundary line, except ((Rock Hill" branch was substituted in 
the second answer for "Rock House" Branch in the first. I t  mas stipu- 
lated the lands of the parties were derived from the same source, J. Thad 
Perkins. 

The plaintiff introduced the follon.ing deeds : 
( 1 )  Deed dated 20 Septen~ber, 1921, from J. Thad Perkins to Cora A. 

Pel-kins and Ernest L. Perkins. The pertinent call in this deed is : "dd- 
joining the lands of Robert H. Perkins, Samuel 0. P e  skins and Frank  E. 
Perkins on the South." 

( 2 )  Deed dated 9 Narch,  1932, from Ernest L. Perkins to Cora Per- 
kills, conreying his interest in the land described in deed KO. 1. 

( 3 )  Deed dated 20 September, 1921, from J. Thad Perkins, to Robert 
H. Perkins, Samuel 0. Perkins and Frank  E. Perkins. The pertinent 
call in this deed is : '(Beginning at  the forks of Rockv Branch, William 
Cai~ol l ' s  corner in the RIicheaux line, running an  e ~ s t e r l y  course to a 
ma hogany on Wilson's Creek." 

(4 )  Deed dated 12 June,  1946, from Frank E. Perkins, Samuel 0. 
Perkins and Robert H. Perkins and ~ r i v ~ s .  to F. L. C'larke. This deed 
contains the same description as KO. 3, and added: 'The tract of land 
includes all the land owned by J. Thad Perkins south 11f Cora A. Perkins 
and Ernest L. Perkins." 

The court appointed a surveyor ~ i t h  directions to survey the conten- 
tions of the parties, make the required number of plat!!, and report to the 
court. The surveyor made his surrey, filed a map :homing a red line 
froin Point No. 1 to Point  S o .  2 as contended for by :he plaintiff, and a 
purple line from Purple X to Purple B as contended for by the defend- 
ant<. Mr.  Isbell, the surveyor, testified in substance : I I e  went to the fork 
of :i branch shon-n to him by Miss Cora Perkins a1 d found a branch 
there; "it was hard to determine x-here the fork is." The deed reads: 
"Beginning a t  the forks of Rocky Branch, T i l l i am Carroll's corner in  
the RIicheans line." That is shown as Point  No. 1 to Point KO. 2 on the 
red line in his survey. H e  found the mahogany t r ee ,  it was located on 
the west bank of Wilson's Creek. "I ran the first ca 1 from Point  1 as 
shown on the map. That is shown on Point  1 to Point  2 on the red line. 



W. C.] FALL T E R J I ,  1954. 2 7 

A t  Point  2 on the red line in  my  survey, I found a mahogany tree. I t  
was located on the west bank of Tilson's Creek . . . After close exami- 
nation i t  shon-ed to h a ~ e  two marks or bruises on the side next to the 
river." 

The map s h o w  a red line from Red 1 to Red 2 as running North 86 
degrees Eas t  260 poles. On cross-examination the surreyor testified: 
"In running the line from A to B, I followed the directions given mr  by 
Mr. Klutz. I foulid some marks along this line. The branch could be 
observed by anyone v h o  will go there ; and surveying from A on the map 
to B, I fouud marked trees on the ridge. I surveyed what was their (the 
defendants') contentions that  were handed me and the line hit  those 
marks. There is a line marked practically all the way across there." On 
re-direct examination, he testified that in his opinion the marks on the 
line from d to B had been made ~ ~ i t h i n  two years of that  time. The 
survey was made in October, 1931. 
-1 number of witnesses for the plaintiff testified that  they knew the 

location of the Micheaux Line and the forks of Rock7 Branch in that  
line, and that  the location wac Red 2 on the map. Other witnesses testi- 
fied as to the ma hogan^ on Wilson's Creek, Point  1 on the map, including 
evidence that  there was a beech tree a t  Red 1, but that  i t  died and is not 
there non*. 

There was e~ idence  that J. Thad Perkins died in  1932 and that  Cora 
A. Perkins and Ernest L. Perkins 11~d been in possession of the land 
north of the disputed line since 1921. There v a s  evidence tcnding to 
show that  the line as claimed by defendants ran  between Cora's house and 
the barn, and betmeen the house and the spring. 

The summons was introduced, s l i o ~ i n g  that this action TI as begun 
22 May, 1951. 

The defendant offered the following deeds : 
(1)  Deed dated 20 September, 1921, from J. Thad Perkins to Robert 

If. Perkins, Samuel 0. Perkin:, and Frank E. Perkins ( the same as 
plaintiff's deed No. 3).  

( 2 )  Deed dated 12 J n n ~ .  1916, from Frank E. Perkins and other.. to 
F. L. Clarke (the same 3% plaintiff'. S o .  4) .  

(3)  Grant 9 0 .  5159 from thz State of Kortll Carolina to Alexander 
Perkins for '(fifty acres of land 011 Rocliy Branch on John's Rirer .  hegin- 
niiig at a post oak, fallen don 11 oppwite the bcnd of John's River, which 
being the southwest corner of said Perkins-Sherrill land on t l i ~  bank of 
the r i rer  and on John  Perkins line, and runs west with his line 56 poles 
to a beech on Rocky Branch. i t  being Same, Carroll's corner marked by 
Colonel Willisnz Davenport; then north v i t h  Carroll's line 160 poles to 
n pine. his corner in a line of his old D n ~ e n p o r t  survey; then east 56 poles 
to a .take in the said Carroll's line; then south with a line of Perkins- 
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Sherrill tract 160 poles to the beginning, entered the 3rd clay of Decem- 
ber, 1824, . . . Dated 3rd January  1926." 

R. A. Keat testified that he had been a surveyor for 30 years, having 
studied at  State College, that  he had known the P u k i n s  place for 45 
years, that  he had surveyed the line X to B and fourd a marked line, a 
dozen, maybe 15 or 20 marked trees on the line: I n  hi j opinion the marks 
were 25-30 years old. 

Other eridence tending to establish the line as coltended for by the 
defendants, including evidence that  there had been a niahogany a t  or 
near Purple 13, but that i t  had been washed away by flood waters. De- 
fendants' evidence also tended to shorn a large beech located at  Purple A. 

The defendants tendered an  issue as follows: "Is the plaintiff the 
o~vner of the lands described i n  the petition as ownec by the plaintiff 1" 
The court refused to submit the issue, and the defendrmts excepted. The 
court submitted the following issue: "1. Where is the true dividing line 
between the lands of the plaintiff and the lands of the defendants?" The 
jury answered the issue "One to Two." The court eiltered judgment in 
accordance with the ~erclict ,  from TI-hich the defendants appealed. 

11'. I f .  ~Sfr icLlancl  and P ~ o c f o r  R. Bnmewn for  plairififf, appellee. 
C?. W. Klutz, A. R. C ~ i s p ,  and Hal B. Arlams for  def~?ndanfs, appellants. 

IIIGGINS, J. The evidence, both record and parol, dixloses that J. Thad 
Perkins made deeds to his children on 20 September, 1921, conveying the 
southern portion of his farm to his sons, Robert H., Samuel O., and 
Frank  E. Perkins. The first call in the description of this deed is the 
line in controversy: "Beginning a t  the forks of Rock,y Branch, William 
Carroll's corner in the Micheaux line, running an  e,isterly courqe to a 
mahogany tree on Wilson's Creek." This tract of lrtnd with the same 
calls was conveyed to the defendant, F. 1,. Clarke, on 19 January,  1946, 
by 'Robert II., Samuel 0.) and Frank E. Perkins. 

On 20 September, 1921, J. Thad Perkins conveyed the northern portion 
of his farm to Cora 3. Perkins, an unmarried daughtcr who is the plain- 
tiff in this action, and to Ernest L. Perkins, an unmarried son. This 
tract contained the J. Thad Perkins home. This deed does not contain 
specific calls, but the description is as follows : 

"Aidjoining the lands of Robert H. P e ~ k i n s ,  Samul?l 0. Perkins, and 
Frank  E. Perkins on the South, George T. Perkins and wife on the North. 
Bounded upon the East  by the A. T. Perkins t r a c t ,  on the North by 
George T. Perkins and wife; and on the West by John Pe r ry  and others; 
and on the South by Robert H. Perkins, Samuel 0. Pelkins and Frank E. 
Perkins. This tract of land included all the land cwned by J. Thad 
Perkins, lying on Wilson's Creek between George T. Perkins and ~t-ife 
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tract on the Sor th ,  and the Robert 11. Peikins, Samuel 0. Perkins and 
Frank E. Perkins on the South." 

On 9 March, 1932, Ernest 1,. Perkins conveyed his interest in the ahore 
described lands to Cora Perkins. 

The defendants' answer sets up  a dividing line between the land; of the 
partie>. I t  is apparent, therefore. that  the southern line of the Cora 
Per1ii:i- land and the northern line of the Clarke lalid are one and tile 
same, and consequently the line in dispute. 

Since tlie location of the line settles the dispute, the court, therefore. 
pro1,erly refused to submit the issue of title tendered by the defendant.. 
X si l idni  question was before thio Court in the case of Clark v. Dill, 205 
K.C. 4.31, 151 S.E. 1351, and n c  quote from Chief Just ice  Stacy's opinion: 
' ' r ~ m n  t l i ~  tr ial  the defendant tendered iwues of title as nell  as of bound- 
ary, and excepted to the refusal of the court to  submit the former. The 
merit in appellant's exception is diwipated by the following statement in 
the cn.e on appeal : 'From the testimony of both plaintiff and defendant. 
the title to the J. H. Dill land was nexer in dispute and the title to tlie 
C!a;.k l2nd was not brought into dispute except as to the question of nhere  
the tlue line 41ould run betneeli them.' The case was tried purely aq a 
proceeding to establish tlie boundary line betneen the land admittedly 
oceupierl by the plaintiff and the adjoining land admittedly occupied hy 
tlie tlefnidant. I t  is p r o d e d  by C.S. 362 tliat the 'occupation of land 
con-ritutes iufficient on ner.lii11 for the linrposes of this chapter.' TVillinms 
T .  Hlrglzes, 124 S.C.  3, 32 S.E. 325." 

The decds offeretl hy the p a ~ t i c ,  q l i o ~ ~  tlie plaintiff is the onner. and 
all tlie eridence shows she is in po.ses.ion of the lands imniediatelg north 
of tli? defendtint-' nortliern boundary line; that tlie defendant F. L. 
C1a1,ke is the o n n w  nnd in poqorsiion of the lalids i~iimediately south of 
that line i q  liken-isc ;lion11 bp all tlie eridence. The true location of the 
boundary line, therefore, is the question in di\pute. 

Tlie  nap filed ~ v i t h  tlie record shon s the red line fro111 Red 1. the fol>k; 
of Rocky Branch, north 86 degrees east 260 poles to a mahogany on T i l -  
son Creek, and Red 2 is a straight line. This represents plaintiff's cc~n- 
tention:. The map shows the purple line bepilining a t  Purple A, a Ialbge 
bceeli on Rocky Branch, running soutli 76 degrees east 9-1 poles to a 
dogn i~ocl. nortli SS1 L! degrees east i pol+ ; ~ o a t l i  75 degrees eaqt 10 pole> ; 
sonrli .53 degrcei east 10 pie-; ~011th 52 degrees east 14 poles to a -tone 
and -Iirinr:; south 212 degrees eaqt 121 2 poleq; north 5212 degree7 ea.t 
33 1,ole- to a bridge and stake on Til-on's  Creek. This line repreqelits 
defendants' contentions. 

Exception$ ne re  taken to the testiniony of the qnrveyor becauce lie 
snrT e: ctl and set out on his map the dispntrd line as contended for bp the 

011 cross-csaniination he a l a  testified that  he surreped and 
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set out on the map the defendants' contentions. The court's order di- 
rected the surveyor to survey the contentions of the parties and there was 
no exception to that  order. 

One hundred three exceptions mere taken during the trial. Sixty-nine 
assignmellts of error are discussed in the brief. Many of the exceptions 
were taken to the testimony of witnesses who stated that  they knen-, and 
had known for many pears the location of objects called for in the deeds, 
such as the forks of Rocky Branch, the Carroll's corner, the Xicheaux 
line, the mahogany on Wilson's Creek; and some of i he witnesses related 
these objects to the points 011 the surveyor's map. This evidence was 
clearly competent. The witnesses Tvere testifying from their own kno~vl- 
edge. Each testified that  he knew the location of the objects about TI hich 
he testified. Evidence from pe r~ona l  knowledge is no1 to be confused with 
evidence of declarations made by others. I n  the latter case, in order to 
make the declarations competent i t  would be necessary to show the decla- 
rations mere made anfe  litem nlofnm by a disintere~ted party, sill@ de- 
ceased. The distinction is set forth in Jlaynnrd 7:. Holder, 219 K.C. 470, 
472, 14 S.E. 2d 415. 

Defendants'  assignment^ of error Kos. 66, 75, a ld 85 relate to the 
admission of evidence for the limited purpose of impe:\ching the t c 4 m o n y  
of Ernest L. Perkins, a witness for the plaintiff who had testified that  the 
red line between Red 1 and Red 2 was the correct d i ~  iding line. I Ie  Tvas 
then asked on cross-examinatiol1 if he had not made he statement in the 
presence of a number of TI itnesses to the effect he hall pointed out to the 
defendant or his son a different line, a t  or near purple line -1 to I3 as the 
correct line. This Perkins denied. Vitnesses were called by the dcfcnd- 
ants to testify that  they h:ld heard Perkins make the  statement^ which 
he had denied nlaking. This cridence was admitted for the pur1)ose of 
impeachment only, and the jury was instructed not to consider it as snb- 
stantive evidence. Undoubtedly, the ruling of the court was correct. 
Proof of what Perkins said in the hearing of other; would 1-iolnte the 
hearsay rule and could be at3mittecl only under the exc~?ption which admits 
suc.11 hearsay e~ idence  for the purpose of impeachmwt. I n  the case of 
8. C. IT'cllrnon, 222 K.C. 215, 217, 22 8.3:. 2d 437, thv C o u ~ t  >aid : "It  is 
n-ell settled that  the credit of a a itness may be in1pe:iched by proof that 
lie has rnade representations jnconsiste~~t with his nresent testimony." 
A1nd in the care of Pate L*. Strn?l,l,ooi' Co., 148 N.C. 511, 62 S.E. 614, this 
Court said: "Of course the declarations of the boathand made after their 
occurrence are incompetent for  the purpose of proving the condition of 
the bateau, + ~ o u t h ~ r l n n r l  r .  R. R., 106 N.C. 100, hut har ing  been exam- 
ined by the defendant as a witness as to the  condition of the bateau, it was 
cornpetent to impeach or contradict 11;s eridence on that  point by his 



N. C.] FALL TERM, 1954. 3 1 

declarations on t h a t  subject to  Glover. H i s  Honor  properly confined the  
scope and effect of the question to 'inlpeaching evidence.' " 
A witness f o r  plaintiff ~ i - a s  asked as  to the  condition of X s s  Cora's 

Iiealth. T h e  question Tras objected to  by the defendants, overruled, and 
the fol loving answer given : " I ie r  heal th has been fai l ing r igh t  consider- 
ah17 for  ten years and  she can't ha rd ly  hear  a t  a l l ;  n e  almost have to 
squall to  get her  to  hear  n h a t  v e  a re  saying and she can't understand a 
radio a t  all, and  she ha.. had  her eyes examined t x i w  i n  the l a i t  pear  and  
the doctor toId her  she had double cataracts  and there is nothing the- 
could do f o r  her. S h e  is about blind. S h e  can't read her  ou-n letter.. 
S h e  ;leeps very litt le a t  night." Obriuuslg, tlle question n a s  asked f o r  
the p n r ~ o s e  of explaining the plaintiff's fa i lure  to take the s tand and 
te-:if!-. T h e  an.ner of the ni tness  p e r h a p  went f u l t h e r  t h a n  was propcr 
fo r  that  11urpo.e, and  perhaps furthe1 t h a n  was conte~nplated by the 
questicm T h e  defendant made no motion to strike. ,it a n y  rate, i n  view 
of tile ra ther  compelling eridcilce disclosed by  tlle record, the evidence 
objected to could not h a r e  intiucnced tile ju ry  i n  its decision on a clear 
cut qnr- t ion as  to  t h e  location of the F o u n d a ~ . ~  line. 

K e  Imve emmined  the other esceptions and :~s.ignnients of error ,  
inclutli~lg tlio>e taken to the cbliarge. They  are ni t l lont  iub-tant ial  meli t .  
T h e  i.-ile n a s  one of fact.  X u c h  tei+imon,-v u a s  offered h,-v both partie;. 
I t s  l ~ ~ o l ) a t i v e  force nil. f o r  tl,e jury. S o  r e a w n  appears  why the  verdict 
should he disturbed. 

S o  error .  

Tile S tn t r  I )el~;~rt i i ie~i t  of JIotor Vehiclrs is rrstrtl  with exclrrsire aotlior- 
ity 1 0  isaue. snslwncl, nn(1 reroke lic?nses to olwrntc motor rel~icles in t l~is 
State. 
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d plea of 12070 conteizdcrc offered by defendant and accepted by the State 
is equiralent to a plea of guilty for the purposes of the case in nliicli it 
is entered, but does not establish the fact of guilt for any other purpose. 

6 .  Automobiles § 34b- 

Defendant entered a plea of no70 cculto~dcre to 1 charge of a ~W0lld 
offense of operating an autonlobile while under tlie nfluence of intosicat- 
ing liquor, which plea was nccepted by tlie court, and a record of the enter- 
ing and the acceptance of the plea mas forwarded to the Commissioner of 
Motor Vehicles. Held: Under G.S. 20-17, i t  was the mandatory duty of 
the Comniissioner of Motor Vehicles to revoke defendant's license for a 
period in compliance with G.S. 20-19 ( d ) ,  as a ministerial act performed 
in the same case in which the plea was entered, G.S. 20-24 ( a )  ( c ) ,  and no 
appeal lies therefron~. G.S. 20-25. 

APPEAL by respondelit f r o m  Ru~listII, J., A u g ~ ~ s t  T e r m  1054 of IREDELL. 
Reversed. 

Pet i t ion to coinpel tlie respondent, Commissioner of Motor  Teliicles, to  
restore the petitioner's automobile driver's license allegedly reroked f o r  
tlu: cornn~ission of a second offense of operat ing a n  automobile. nliile 
under  the  influence of intoxicating liquor. 

After the  filing of a petition and answer, the petitioner and respondent 
stipulated and agreed as  to the facts. T h e  facts  so agreed upon mater ia l  
f o r  decision b y  us a re  substantially as  f o l l o m :  

Oue. O n  2s September 1949 Fox,  the petitioner, was conrictecl i n  the 
Stetesuille Rerorder's Cour t  of dr iving a n  a u t o m o b l e  n-hile under  the 
influence of intoxicating liquor, and was fined; t11. respondent. upon 
receipt of t h e  record of such conriction, reroked petitioner's o lwntor ' s  
license f o r  one year. 

Two. ,4fter the expiration of said revocation period, the  petitioner 
procured reissuance of his operator's license. 

T h ~ e e .  A t  the S o v e m b e r  T e r m  1052 of the Superlor  Cour t  of I redel l  
County  petitioner entered a plea of ATolo C o n t e n d e ~ e  to a charge of a 
second offense of operat ing a n  automobile while uncer  the influence of 
intosicat ing liquor, which plea was accepted by  the  court. and judsment  
was rcncl~red.  A record of the enter ing and acceptance of snch p l ~ a  v a s  
forn-arded to the respondent, n h o  thereupon e e r ~ e d  upon petitioller a 
notice of rerocat ion of his operator's license for  a period beginni~ic. 11 
Xorember  1052 and  ending 11 S o ~ e m b e l *  1055. 

F o w .  T h e  sole reason the  ~ e s p o n d e n t  refuses t o  issue a n  operator's 
l icmse to the petitioner is because of his  plea of 1~071  confendeye to the  
charge a t  the  N o u e n ~ b w  T e r m  1052 of Iredel l  Superior  Court .  

Fizsc. O n  31 M a y  1954 petitioner applied f o r  a n  operator's license; 
the  responclent refused the appl icat ion;  and 30 d a ~ s  t lereafter petitioner 
filed his  petition i n  court.  
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J u d g e  Rudisill  entered judgment t h a t  the petitioner is  entitled to the 
re tu rn  of his operator's liceii.e, and directed the respondent to  re tu rn  it. 

Rcbpondent excepted and appealed, assigning error. 

PARKER, J. G. S. S. C. Sec. 20-138 prorides t h a t  i t  shall be unlaviful 
and  p u n i ~ h a b l e ,  as prorided i n  G. S. S. C. Sec. 20-179, f o r  a n y  person 
n-110 is under  the influence of intoxicating liquor to drive a n y  vehicle upon 
the h i g h r ~ ~ y s  v i t l i in  the State. G. S. N. C. Sec. 20-179 proride.; tha t  
e v e q  person who is convicted of violating Sec. 20-138 shall, f o r  the  first 
offense, be punished by a fine of not  less than  one hundred dollars o r  
irnpriboned f o r  not le>s than  t h i r t ~  days, or by both, i n  the discretion of 
tlie cour t ;  and shall,  fo r  the cecontl offenqe, be punished by a fine of not 
1e.s t h a n  two hundred dollars or imurisonnient f o r  not less t h a n  six 
months, or by both, i n  the discretion of the court. 

G. S. S. C. See. 20-24ia)  prorides:  'TIIES COURT TO FORTYARD 
LICEASE TO DLPARTI\IEST ~ T D  RFPORT COXVICTIOSS.-(a) TVhenever a n y  
person is convicted of a n y  r iolat ion of the motor yeliicle laws of this 
State, a notation of such conr-ictioii shall be entered by  the  court upon 
tlie l i c e ~ a e  of the per-on so conr-icted. TTheiie~ er ally person is conricted 
of a n y  offense f o r  svliich thiq a r t i c l ~  makes m a n d a t o y  the rerocation of 
the olrerator's o r  chauffeur's licen5e of such l)erbon by the Dcpartnlcnt ,  the 
court i n  n.hich such conviction is had  s l d l  require the surrender  to it  of 
all oilerators' and  c l i a u f f r n d  l i c e n v ~  then held by the person so convicted 
ant1 the court shall t h c r c n p o ~ ~  forn  a rd  the  wmc,  togetller n it11 a 1.ecort1 
of such conviction, to the Departincnt." Subsection ( c )  provide, tha t  
the term ('conviction" elin11 meall a final conriction, and also tha t  a for-  
fci tnre  of bail to qecure a d c f e n d a ~ l t ' ~  prescncc i n  court,  rvhich forfei ture  

. . 
a n y  o1,crator or cliauffcur nlmn rccclrlng a rccord of quch operator'? or 
cllauffr~ir'. coiir-iction for  a n y  of the following offenses, v h e n  such con- 
viction has become f inal :  . . . 2. Dri l - ing n motor ~ e h i c l e  n h i l e  under 

section, the Depart incnt  is ~ y u i r e d  immrdiatcly t o  not i fy the liccncec i n  
v r i t ing .  and upon his request ;Iiall give h im a hearing. T h e  Drpar tment ,  
n-lien act ing ~ l n d e r  this section. acts in  i ts  discretion, and i ts  acts a re  
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reviewable by the Superior Court. Tt'iiiesett v. S c k ~ i d t ,  Corny. of X o t o r  
Vehicles ,  239 S .C .  190, 79 S.E. 2d 501; G. S. S. C. Sec. 20-25. The 
review in the Superior Court ''is a rehearing de noco,  and the judge is 
not bound by the findings of fact or the conclusions of law made by the 
drpartment." I n  1.e Reroccttion o f  L i m n s e  of W r i g h t ,  228 S . C .  301, 
45 S.E. 2d 370. 

G. S. S. C. 20-25, wliicll gives tlie right of appeal, expressly excepts a 
right of appeal n hen such cancellation is n~andatory .  "KO right accrues 
to a licensee who petitions for a review of the ordei. of the Department 
xhen  it acts under the terms of G. S. 20-17, for then its action is manda- 
tory." In re Revocat ion o f  License of W r i g h t ,  223 S . C .  584, 46 S.E. 
2cl 696. 

The General Assembly has full authority to prezcribe the condition. 
upon n-liich licenses to operate auton~obiles are issuzd, and to designate 
the agency through which, and the conditions upon ivhicli licenses, n lien 
isjued shall be suspended or revoked. 13. T. Ll[cDaziels,  219 K.C. 763. 
1-1 S.E. 2d 793. G. S. N. C. 20-,\rt. 2 rests exclusively in the State 
Department of Motor Vehicles the issuance, suspensim and revocation of 
licqen*ea to operate motor vehicles. S .  2 % .  TT'nrren, 230 S . C .  299, 52 S.E. 
2d 879. 

"The right of a citizen to travel upon the public hi.;llways is a cornmoil 
riglit. but tlle exercise of that  right may be regulated or controlled in the 
interest of public safety under the police power of the State. The oper- 
ation of a motor ~ e h i c l e  on such higll~iay3 is not a ixitural riglit. I t  is a 
conditional privilege, which may be suspended or revoked under tlw 
police power. The  license or permit to so operate is not a contrzct or 
property right in a constitutional sense." C o m m o n w e n l f h  7.. Elle t t ,  174 
TTa. 403, 4 S.E. 2d 762. 

For  clarity of understanJing it is desirable to stat(. tlie nature and ini- 
plications of a plea of no10 C O ~ ~ P I I C ~ P ~ ( , .  ((-1 plea of ~zolo c o n t ~ ~ z d e ~ e ,  some- 
times called also a plea of 11071 l ' u? f  or plea of nolle t o n f e n d e r e ,  iiieans i11 
it, literal translation 'I do not wish to contend,' and it has its origin in  
the early English common law." 152 .LL.R., 1). 254. The plea was 
known to tlie English conmon law as clarly as tlie reign of Henry  IT' 
(1399-1113). 2 Ilawkins, ".l Treatis(> on tlie P l las  of tlie Crown." 
8th Ed.  466. '(KO example of its use in the English Courts has been found 
since the case of Rry .  1 . .  Te,nplerna17, decided in 1702. 1 Salk. 55, 91 Eng. 
R q x i a t  64." Brrdso~l  1..  1.. IS.. 272 IT.S.  451, 71 L. E d .  347. I t s  use lias 
been continued in t!ie United States, 169 A.L.R., pi!. 254-5; and it has 
long been recognized in this jurisdiction. TT ' ines~ f t  ,,. Sche id t .  C o m r .  o f  
X o f o r  Vehicles ,  svpra.  

Recent years 11a1.e brought about the renaissance of the plea of nolo 
contelidere in criminal proceedings in tlie 'C'nited States, especially in the 
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Federal Courts  where, i t  is said, t h o u c a ~ i d ~  of defendants haye entered t h e  
plea to indictments and  cr iminal  iilfornlations charging them with riolat- 
ing  the ant i - t rust  and inconlc t ax  laws, hecause of the attractiy-eness of 
certain of i ts  features  f o r  the defendant. Lea\-in and  Meyers:  " S l o  
Con tendere :  I t s  S a t u r e  and Inlplicationr." 51 P a l e  L a w  J o u r u a l  1255. 

T h e  en t ry  of the plca is not a mat te r  of right,  but  of grace. S. v. 
- l I c In t y re ,  835 N.C. 305, i f  S.X. 2d 695. I I u d s o n  7.. 1-. S., supra .  

I t  seems to he the la13 i n  a11 the S t a t e  Courts  and i n  the Federal  Courts  
t h a t  a plea of nolo  c.on!mderc to  a n  ind ic tn~ent  good i n  f o r m  and  sub- 
stance. h a >  all  the effect of a plea of gui l ty  f o r  the  purposes of tha t  case 
only. 1T7inesett c. S c h r i d f ,  Coinr .  of X o t o r  T7e1zicles, s u p r a ;  S. I - .  Cooper ,  
23s  S . C .  241, Sf S.E. 2d 605 ;  S. 1'. J I c , I n t y r e .  s u p r a ;  S.  v. T h o m a s ,  236 
S . C .  196,  72 S.E. 2d 525 ; I n  l e  S f i e r s ,  204 S . C .  48, 167  S.E. 382 ; C. 8. 
r .  S o ,  I Y J ,  281 r .S .  610, 74 L. Ed. 1 0 i F ;  H u d s o n  r.. 7 - .  S., s?rprn; 152 
_\.L.R., 17. 273, S o t e  125, where the cahes a re  ci ted;  1 4  Am. Jur . ,  C'rim- 
i d  Law, p. 954. ". . . I t "  ( a  plea of no70 con tendere )  "authorizes judg- 
ment  a +  ~ p o n  c011~iction by ~ . e r d i c t  o r  plea of guilty." TT7inesctf v. S c l ~ e i t l t ,  
C o m r .  o f  X o f o r  T '~l i ic lrs ,  scrprcr. 

"Like tlie implied confe..ion this plea does not create a n  e s t o p l ~ l ,  hut 
like tlie plea of guilty. i t  i.j a n  adrniqsicn of guilt  fo r  the purpose of the 
caqe." I I ~ r d ~ o n  1 % .  1'. S., sziprcr. 

TT'l i iho~ne, J., speaking for  the Court  says in  2. c. l 'hornas,  supra :  
". . . ( 2 )  tha t  i n  all  decisionr i n  point the legal effect of the plea of nolo 
~ w ~ i t  r ~ c l e ~  e, after  i t  h a b  h e m  oflerrtl l y  the defrndalit  and accepted bp the 
court. ill respect to tlle ca,e i n  nliicll i t  i+ interpoqed, is tha t  i t  heco~~les  a11 
illiplietl conf~-.ion of guilt ,  and for  the purposes of the case only. equiva- 
lent to a plca of guilty." 

r . l h c  baric characteristic of t l ~ e  plea of 11070 c o n ~ e i ~ d r i e  r ~ h i c h  differ- 
entiatps i t  Erom a gui l ty  plea, as unaniniousiy accepted bv all  the court., 
is that  n.liile the plea of nolo con f r i~r l c re  m a y  be folloncd h p  a sentence, i t  
does not estaljliqh the fac t  of ~ 1 1 i l t  fo r  a n y  other purpoce tllali tha t  of the 
case to nliich i t  applies. 1 T 7 ~ ~ ~ ~ ~ s r f f  I * .  Schc i t l f ,  COHLI . .  o f  X o f o r  T7eliic7es, 
s u p m  ; N. I . .  Tliorizas. strprfr ; In rc. ,Ctiers, supi  a; S. 7'. R ~ i r u e f f ,  174 S . C .  
706. 93 S.E. 473; 158 A.L.R. S O ,  t +  scq. 

TT'hen Fox, t l l ~  petitioner, entcrrd a plea of 7 , 0 1 0  con fendere  to the 
charge of a second offense of operating an automobile upon the p b l i c  
Iiiphn q s of the State. whilr under  thc influence of intoxicating liquor. a t  
tlic Sol-ember Terlll 1052 of the Superior  Court  of l redel l  Count-. n h i c h  
plea n-as ncccptetl hy the court,  f o r  the. pnrpoqeq of tha t  case i n  tha t  court, 
:uch plea n a -  e q n i ~ a l e n t  to a plea of guiltv, o r  conriction b~ a jury, and 
G.S. 20-24, rubifctioll ( a )  r q n i r e d  tha t  court t o  c n f e r  n  no ta t ion  of such 
conr iction upon tllc l i c e n ~ c  of F o x  to operate a n  automobile i n  K o r t h  
Carolina. and f o  compel  flir ,szrr)c~,i/ler to i t  of such licenqe then held by  



36 I N  THE S U P R E M E  COURT. [ 2 4 l  

Fox, and thereupon t o  f o r u ~ z r d  the license,  together with a record of the  
conviction to tlie Depar tment  of Motor  Vehicles. G. S. N. C. 20-17 
m a n d a t o r d y  reyzi ired the Depar tment  of X o t o r  T'ehicles to reroke Fox's 
license upon receipt of the record f rom tlie Superior  Cour t  of I redel l  
C'ounty of his  plea of ?lolo caor~trndere, which i n  tha t  vase f o r  the purpoces 
of t h a t  case was equi\,alent to a conviction to the charge of dr iving a 
motor vehicle while under  tlle influence of intoxicating liquor upon tlie 
public highways. T h e  plea of no10 contc n d e x  t an tamount  to a conriction 
had heconic final, before the manda tory  revocatioll was had, and  the 
period of revocation v a s  i n  compliance with G. S. S C. 20-19(d) .  

I t  is t o  he noted tliat while 1&tionerJs license to  operate a n  auton~obile  
was revoked f rom 11 Novemher 19.52for  three years, he  did not app ly  
to  the respondent fo r  re tu rn  of his license unt i l  31 Alay 1054. 

Tlie re>pondent revoked the operator's !icense of petitioner under  the 
malitlatory provisions of G. S. N. C. 20-17-he had no discretion. Such  
manda tory  revocation by the Depar tment  of Motor  T eliicles Tvas as niucll 
the pcrfonnance of a minis ter ial  d u t y  i n  t h ~  petitioner's cace i n  Iredel l  
County a s  the Clerk of the  Supr r io r  Court  i n  tha t  county entering the 
judgment of the  court i n  tlie case i n  tlie Alinutei: of the Court.  Like the 
Clerk, the Depar tment  of Motor  T'eliicles did a m e ~ ~ h a n i c a l  act f o ~  the 
purposes of the caqe i n  tliat par t icular  ca>c. T h e  fact  tliat tlie revocation 
took place i n  a central agency 111 Raleigh, as  prescribed by  Act of tlle 
Goneral Aseembly, makes n o  difference. Tlie legi  lat ti^ e pwpose  and 
intent  i-  clear t h a t  i n  every case of a conr-iction-and a plea of no70 C O H -  
t e ~ l d e r e  is equivalent to a conviction by a ju ry  for  the purposes of tha t  
casc--of dr iving a lnotor vehicle while under  the influence of intosicat ing 
l i ( p o r  tlie d r i r e r  shall be punished, and  slinll be prevented f rom operat ing 
motor veliicles upon the  1lighn.ays to  the liazard of other citizens. T h e  
General  Assembly meticulously specified tliat the t r ia l  court shall take u p  
tlie defendant's license i n  court, and  forward i t  to the Department .  I t  is 
a continuous transaction i n  the same cabe. I t  i j  a n ell kn0n.n fact  t h a t  
m a n y  juries a r e  reluctant to convict d runken  drivers, because sucli con- 
viction carries a manda tory  revocation of tlie operator's license; i n  prac- 
tical effect then and t l ~ c r e  i n  open court 1). tlie court taking u p  the oper- 
ator's license. 

l T 7 i ~ ~ c ~ s e f f  1:. Schclitlf, Cotnr .  o f  X c t o r  1-c~hicles,  cuprci; A'. 7.. T h o m a s ,  
s u p i ~ ,  and Tn Te S f i e ~ s ,  s u p r a ,  y e r e  correctly decided upon the facts  of 
those cases, and wliat n.e decide here i n  no way  modifies v h a t  was decided 
i n  those caqes. 

I n  t h e  It ' inesetf  Cnse  the Conimipsionw of Motor  Vehicles n.as acting 
under  G .  S. 20-16. T i n e ~ e t t  r q u e e t e d  a hearing,  ~ ~ I i i c h  was granted,  
and  on the hear ing  Scheidt acted ~ o l e l y  on the record furnislied h i m  by 
the  Pasquotank Recorder's Court---a diiTerent procexling i n  a different 
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forum. I n  the  Thomas Case, Thomas entered a plea of gui l ty  to a charge 
of violating the  prohibition lam i n  the Recorder's Cour t  of Edgecombe 
Count r ,  and  was given a road sentence, which sentence was suqpendcd 
and  Thomas was placed on probation. Subsequently, Thomas enteretl a 
plea of 17010 contendere to a cr iminal  charge i n  a Recorder's Court  i n  
P i t t  County. T h e  Cour t  properly held t h a t  tlie plea of nolo confctlrlerc 
entered i n  the  court i n  P i t t  County could not be used i n  the Recorder's 
Court  of Edgecombe County to shon. a violation of Thomas7 contlitioiis 
of probation i n  the  Edgecombe County Court-a different case, a differ- 
en t  court. I n  the  S f i e r s  Case, Stiers  entered a plea of 11070 confendere  i n  
a Federal  Distr ic t  Cour t  to a n  indictment charging h im with embezzle- 
ment. -1 disbarment  proceeding, c i d  i n  its nature,  was brought againqt 
Stiers i n  a S t a t e  Court.  Certainly Stier..' plea of nolo confelldere did not 
establish his gui l t  of cnibezzlement i n  another  court i n  a proceeding cir i l  
i n  its nature.  

F o r  the reasons stated above the judgment  of the louer  court i-. re- 
versed, and  i t  is so ordered. 

Rerersed. 

LESh JIAE SHIELDS, sr HER SCXT FRIESD. ROT SHIELDS, r. ROBERT 
CLETTLASD J l c B b l .  

(Filed 3 Sovember, 19.J4.) 

Infanth # 11: Parent and Child # *Parent mag waive right to recover for 
locs of services of child and pei3init the infant to recover all damages. 

Wl~cre  action to recorer for negligent injury to an infant is brought on 
hel!alf of tlle infant by her father as  nest friend, and tlie pleadings and 
tllcwry of trial are  based on the child's right to recover for loss of earlling 
wlxrcity and for medical espenses incurred before as TT-ell as  after her 
imrjority, the father treats the child as  eiliunc.ipated so fa r  as  such elements 
of (lamage a re  concerned, and the father is therenf t~r  estopped from claim- 
iilg any such el~?ments of damage in a separate suit. Therefore. in such 
action it  is error for tlle court c.r were ~ i l n t r c  to linlit tlle recovery to loss 
of earning capacity ant1 medics1 expenses incurred after the infailt's 
majority. 

- 1 ~ ~ s . i ~  by plaintiff f r o m  X ~ l r f i n ,  S. J., a t  May-June  Term, 1954, of 
R IKDOLPH. 

Ci r i l  action t o  recorer damages f o r  personal injur ies  sustained bp 
plaintiff Lena Mae  Shields i n  a collision on 30 May,  1953, 9 :30 o'clock 
p.in., betn~een defendant's automobile, i n  r h i c h  she was riding, and  a n  
automobile parked ofl the liigIlr\~ay,- allegedly the result of negligence of 
defendant. 
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Substantially in pertinent part these allegations are set out in the 
complaint of plaintiff: 

1. That plaintiff Lena Mae Shields is "a minor under the age of 21 
yt.ars"; and that on 18 September, 1953, "Roy Shields had been appointed 
by the Clerk of the Superior Court of Randolph County . . . to bring 
this suit against the defendant . . ." Noreover, the record s h o w  that 
the appointn~ent of him was upon his petition in n.hich he asserts that 
he is "the father of said infant.'' And, upon the trial, Lena Nae  Shields 
testified that she was "1s" when she was hur t  and that  her father. her 
next friend, started this lawsuit on 17 September (the record s h o w  that  
this was in 1953). 

2. That as a result of negligence of defendant, in respects alleged, 
plaintiff suffered injuries in the manner and to the latent  described, and 
was taken to a hospital for treatment, and there received hospital and 
medical care and attention from 30 Xay,  1953, to 2 June, 1953. 

3. Tha t  after being discharged from the hospital she was forced to go 
home, and was unable to work for an  extended period of time : that though 
she tried to go back to her old job, as a spinner in  Robbins Mills, making 
$1.12 per hour, or approximately $50.00 per week, she was unable to 
xork  as a spinner; and that she has only completed the eighth grade in 
sclhool, and is without education to follow any other activity. 

(Upon tlie trial plaintiff testified in substantial accord n-it11 these 
allegations.) 

4. That for treatment of the injuries received by her as alleged '(the 
plaintiff has already incurred expenses an~ounting to $365.00 for doctor's 
bills, hospital bills, nurses and ambulance fees, medical traveling ex- 
penses, drugs, and other expenses, and . . . that  she will have c o n d e r -  
ably more of these expenses before she has completely reached the masi- 
mum healing point in her physical condition." And "that by reawn of 
the negligence of the defendant . . . the proximat(# cause of tlie illjury 
suffered . . . plaintiff has Eeen damaged . . . through disfigurement, 
loss of earnings, doctors, medical, hospital and medioal trareling eq,enses 
and pain and suffering in the amount of $20,000" for ~ ~ h i c h  she prays 
judgment. 

(And, upon the trial, plaintiff enumerated certa ~11 expenses incurred, 
and then testifiecl that her father paid these, and that she hasn't paid any 
of these bills out of her own pocket.) Moreover, it is stated in the case 
on appeal tha t :  "Plaintiff's next friend, Roy Shields, participated in the 
trial of the action during the entire course and plaintiff sued for damages 
as set out in the complaint. PlaintifY also sought damages for disfigure- 
ment during minority and majority. Evidence as to damages concerning 
medical bills paid by the father, loss of earnings (luring minority, dis- 
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figurenient during minority v:ere introduced with no objection on the part 
of the defendant. 

"In tlie middle of argument by plaintiff's counsel to recover for dam- 
ages, for niedical expenses paid by the next friend father, Roy Shields. 
and for low of earniilgq during minority, the court &topped the plaintifi's 
attorney from said argument and instmeted the jury that  no recorery 
could be had for these items." Plaintiff's Exception S o .  7. 

The case was submitted to the jury upon these issues 11-hicli nere  an- 
swered as indicated. 

"1. TTas the plaintiff, Lena Mae Shield., injured by the negligence of 
the defendant, as alleged in the conlplaint Z Answer : Yes. 

"2. T h a t  amount, if any, is the plaintiff, Lena X a e  Shields, eiltitlril 
to recorer of the defendant for personal injuries? Answer: $300.00." 

,\nd from judgment, i n  favor of plaiutiff, in accordance with the w r -  
dict.  lain in tiff appeals to the Suprerne Court and assigns error. 

T V I ~ B O R N E ,  J. The assigninents of error chiefly relied npon by plain- 
tiff oil her appeal are based upon excel~tions to the ruling made by the 
trial court "in the niiddlc of argument by plaintiff's counsel," and to the 
charpc of the court that plaintiff, being a child under the age of t ~ v ~ n t y -  
one ?clar;, that  is, a minor, is not entitled to recover for medical expen-cs, 
and for loss of time or diminished earning capacity during her minority. 
Ortliiinrily this ruling, and the charge ~ ~ o u l i l  be proper. Cut  in the light 
of the :~llegations of the complaint, and pertinent evidence offered 1,- 
plaintiff npon the trial in Superior C'ourt teqted by decisioil in tlie case of 
P n s c ~ t l  1 % .  Transit Po., 229 9 .C .  435, 50 S.E. 2d 534, this Court is con- 
straillet1 to hold that  the ruling and the charge are erroneous. 

111 t l i ~  Pascal case, s u p r u ,  the defendant excepted to, a i d  assigned as 
errol* the failure of the trial court to charge the jury that an  unenianci- 
pated minor is not elltitled to recover for  loss of time or diminished earn- 
ing c ~ i p c i t y  during minority. At the time the action was instituted 
plaintiff Renaldo Pascal was 20 years of age, and his father, J. H. P a ~ c a l ,  
was duly appointed his next friend to prosecute the action. Plaintiff was 
earniny $25.00 a week as a learner in a hosiery mill a t  the time Ire va.  
i n j ~ u e d .  The Court, in opinion by Denny, J., declining to sustain the 
assigiii~irnt of error, had the following to say:  "We concede the general 
rule to be under our decisions, that  an  unemancipated minor is not en- 
titled to recover as an element of damages in an action for personal inju- 
ries, for loss of time and diminished earning capacity during minority, 
B h i p ! ~  1 . .  Sfnge Lines, s u p r a  (192 K.C. 475, 135 S.E. 339), but the father 
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of a minor may waive the right to recover for such loss and permit him 
to recover for hi3 entire injury, including loss of nages and diminished 
earning capacity during minority. Although one who conducts a suit as 
the guardian or next friend of an  infant is not a paity of record, but the 
infant is the real party plaintiff, Rnhil I:. Farm's, 213 N.C. 414, 196 S.E. 
331, we see no reason why a parent who institutes an  action as next friend 
in  behalf of his minor child, and casts his pleadings ~ n d  conducts the trial 
011 the theory of the child's right to recover for loss of services and dimin- 
ished earning capacity during minority as well as thereafter, should not 
be estopped from making a separate claim for such 'oss. This view is in  
accord with that expressed in 46 C.J.. Sec. 115, p. 1:301, and the authori- 
ties cited therein, where i t  is said: 'A parent may r a i r e  or be estopped 
to assert his right to recorer for loss or services, etc., by reason of illjury 
to his minor child, and permit the child to recove]. the full amount to 
which both would be entitled, as where the parent its next friend brings 
an  action on behalf of the child for the entire injury, or permits the case 
to proceed on the theory of the child's right to recorw for loss of services 
and earning capacity during minority. I n  such case the parent treats the 
child as emancipated in so f a r  as recovery for such damage is concerned, 
and cannot thereafter be permitted to claim that h?,  and not the child, 
was entitled to recorer therefor. There is no waivei, however, where the 
parent is not shown to be connected in any Tray with the child's action, or 
to have had notice thereof, beyond the fact that the vhild lived with h im;  
nor does the parent waive his right of action by suing as next friend for 
the child's pain and suffering and permanent impairment of earning 
capacity after majority.' 

"I t  is likewise said in  39 Ah. Jur., Sec. 83, p. 7i!8 : 'Even where the 
parent has not emancipated the child prior to the injury, he may there- 
after waive or relinquish in favor of the child his right to the latter's 
serrices, so as to permit the child to rwover their ~ a l u e  as part of his 
damages. I n  such a case, the child is entitled to recover the full amount 
to which both he and his parent would have been ent tled if separate suits 
had been brought, and the parent is estopped from afterwards bringing 
any action in his own right.' I t  is further stated therein, that where a 
parent brings an action as next friend to recover for injuries to his child, 
and 'the parent clainls damages for loss of time, diminished earning 
capacity, medical expenses, etc., he cannot make any claim for such items 
ill a subsequent action brought in his own right, but rather, they are to 
bt. recovered by the child in the first action only.' 

"There  a suit is brcught on behalf of E minor, it is a simple matter to 
limit the recovery in the pleadings or by special pr fyer  for instructions, 
to such loss of wages and diininished earning capacity as the nlinor may 
suffer after he attains his majority. But where the action is brought by 
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the father as next friend and no limitation on the minor's right to recover 
is pleaded and no request is made for such limitation during the trial 
of the case, and the charge of the court is sufficient to include the com- 
pensation for all injuries and damages sustained from and after the date 
of the injury, the father will be deemed to hare  waived his claims for loss 
of services and diminished earning capacity of the child during minority, 
in faror  of such rhild. G a f f  v. H ~ i b b a r r l ,  217 KT. 729, 290 S.T.  696, 
50 -1.L.R. 1352; Carrr~l,7elo v. S u t r n ~ g  Farm, 11.5 Conn. 457, 162  A. 4, 
82 A.L.R. 1320." 

Applying these principles to case in hand, it is apparent that Roy 
Shields, the father of plaintiff, a minor, as her next friend, has cast his 
pleading, the complaint, and collducted the trial oil the theory of the 
child's right to recorer for 10s; of serrices a d  diminisl~ed earning capac- 
i ty during her minority as nell  as after she attains her majority, and to 
recowr for medical expenses, as detailed, incurred before she reaches her 
majority as ~ i e l l  as after~vards. 13p so doing, the father treats the child 
a> elnancil,ated ill so f a r  as recovery for such elements of damage are 
conccrned, and cannot claim that  h ~ ,  and not the child, is entitled to 
recor-er therefor; and, hence, .he ma7 recorer the full amount to ~ i h i c h  
both -he and her father would have been entitled if separate suits had 
been brought. 

I t  may be contended, however, that  these principles do not apply since 
the trial judge limited plaintifi's right to recoxer for such loss of time 
and ili~ninished earning capacity, and for medical expenses incurred after 
she attains her majority. E ~ e n  so, i t  appears of record tha t  the court 
acted r c  mevo m o t u ,  that is, of its: o ~ i n  motion. And the answer is that 
this Court holds that  a father may cast hi. ldeading and conduct the trial 
on the theory of the child's right to recover for such loss of time and 
dimini?hed earning capacity sustained, and for medical expenses incurred 
as a result of her injuries during her minority. ll~lcl this is n h a t  Roy 
Shields the father, as nest  friend, has done, and thereby waired his right 
to recover therefor. 

And. further, it  may he contended that  plaintiff testified that her father 
paid the expenses incurred. Tnileed, it is alleged in the complaint that 
"the Idahtiff  has alreadv incurred expense.: . . . and that  she nil1 have 
coniiderably more of these expenses . . ." 

For  error in the respect indicated there must be a nen- trial in the light 
of this opinion and in accordance nit11 applicable principles of law. 
Other assignments of error need not be considered as they may not then 
recur. 

Let there be a 
S e w  trial. 
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W. A. T'ANDIFORD ASD A R T H r R  VAxDIFORD r .  H. G. VBNDIFORD AKD 

WIFE, MOSTIE PEARL T'ANDIF0F:D. 

(Filed 3 So~.ember, 1834.) 
1. Quieting Title 8 1- 

An action to quiet title under O.S. 41-10 must be basecl upon plaintiffs' 
ownership of some title, estate, or interest in real prolerty, and defendants' 
assertion of some claim adverse to plaintiffs' title, estate, or interest. \vhich 
adverse clainl must be presently deternli~m.ble. 

2. Salne-Adverse claim held not plaesentlg determinable, and therefore 
plaintiff could not maintain action to quiet title. 

Plaintiffs alleged that  they are  lessees in possession of the property in 
question uncler a lease giving them the right to a deed in fee simple upon 
the death of the survivor lessor if lessees continue to meet their obliga- 
tions under the terms of the instrument, and that ltssors had executed a 
paper writing pwporting to nlalte a testamentary disposition of the prop- 
erty to others. The lease also gaFe lessees the oplion to tern~inate  the 
lease under certain conditions. Held: Lessors' demurrer to the conlplaint 
should have been sustained, since the paper writing is without legal signifi- 
cance either as a transfer of title or as  a clond thereon until probate, and 
since the right of surr i ror  lessor to devise the land by will is dependent 
upon events now nnbnown and unforeseeable, and therefore, is not pres- 
ently determinable. 

3. Wills 1- 
A 1)alwr writing nlaliing testamentary disposition c~f property is without 

legal significance either as  a transfer of title or as  a cloud thereon during 
the lifetime of the person executing it, since a will takes effect only upon 
the death of the testator and tlle probate of the instrmnent. G.S. 31-39; 
G.S.  31-41. 

. \ 1 ~ e  11, hp defenda~i t s  f rom Ft-iz.~7c>lle, J., Resiclent J u d g e  of the F i f t h  
Jud ic ia l  I>i-trict,  heard 1 6  -Ingust,  1954, of GREESE. 

Defendant>' appeal  is f rom judgment o ~ e r r u l i n g  demurre r  to com- 
plaint.  

T h e  complaint,  in  substance, allege. : 
1. Defentlants, owners i n  fee simple of described f,arm lands and store 

hnlltlings i n  Greene County, mecnted and  delivered their  indenture dated 
11 September, 1946, recorded 20 September. 1946, Glseene County Regis- 
tq - ,  a copy being attached as E x l l i l ~ i t  A ;  and  thereafter  plaintiffs and 
defenclants executed a n  agreement dated 5 February ,  1953, a co1,- heing 
nttaclied as  Exhib i t  13. which lnodified in  specified 1,articnla.r~ the pro- 
~ i c i o n c  of Exhib i t  _\. 

3. T'nder Exhibi t  A, defendants "for and i n  considcmration of tllc agree- 
ments  and c o ~ e n a n t : -  hereinaftt  r to be performed and fulfilled" by plain- 
tiffs. "hereby t lemiae~,  1ea.w and farm-lets and rents to . . . V. A. 
Tandi ford  . . . and to A\r t l inr  E a r l  T a ~ i d i f o r d  . . . up011 the termr and 
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collditions hereinafter  imposed upon each of them respectively and the 
agreuments on their  par t  respectively," the said f a r m  lands and  store 
building-. 

3.  pro^ isions of Exhibi ts  -\ and R confer rights and  impose liabilities 
up011 plaintiffs and  defenclants, including the following: 

( a )  Plaintiffs agree to pay  specificcl amounts  to  H. G. 1-andiford, 
defendant. and  to Montie P e a r l  Vandiford, his wife, should he predecease 
her. dur ing  life. I f  plaintiffs default i n  >aid payments, "this lease and 
contract shall thereupoll inlmediately terminate," and  defendants. or 
either of them, i n  such caae, "mav enter i n  and take possession of the said 
I a ~ i c ? ~  and  prerniaes, including the  said stores and  expel" the  plaintiffs 
therefrom. 

( b )  I f ,  dur ing  the lifetime of H. G. Vandiford, the g r o v  income from 
tlie c u l t i ~  at ion of tlle land> and the operation of the stores fallq belon a 
specifietl figure, then plaintiffs "may a t  their  option terminate  this lease 
and :irrreel~~ent cli~riiig the l i fe t i r i~e of defenclants. "then and i n  such el w t .  
li:11)1~ t o r  a n y  fnr t l ier  payments  as  llelein provided for  above." 

( P )  I f  plaint i& ">ha!l fa i l  to  keep baid building. on said lands i n  good 
shape  lid condition as  herein  pro^ ided, then upon such fai lure  this 1ea.e 
and c rn t rac t  slialI thereupon tcnninatcl a t  the option" of tlie defendant-.  
or elther of tliem, 311d upoll such terminat ion defendant- or either of 
t l i e~n  m a y  enter  into and take po-seqqion of said lands and  premiwq. 

((1) I f  plaintiffs ful ly  comply with their  obligations under  the 1ea.e 
ant1 aglce~iielit  d u r i ~ ~ g  tlle lifetimc of defendants, '(then and i n  such ertJnt,  
if the -aid TT'. -1. Tandi ford  . . . sliall then be l i ~  ing." clefendants "do 
hereby direct, fu l ly  emponer  ant1 authorize their  . . . personal repre- 
s e n t a t i ~ e z  to execute a good and suficient dee(1 and  deliver the .ame to 
tlic >aid JY. -1. Vandiford conveying to liim i n  fee c i ~ n p l e  the lands and 
prellli-e- herein described and lca,ed w d e r  this contract" ; and if TIT. -1. 
Trandiford predeceases defendants and A i r t l ~ u r  E a r l  Tandi ford  carrie- 
out the l ,rori>ions of tlic 1en.e and a e r e e ~ i ~ e n t  then tlle deed i* to he matle 
to  hinl. I n  such case, either TY. A. Vandiford,  o r  Art i lur  E a r l  Vandiford,  
" J i , ~ l l  l i a ~  e and is h e r r l ) ~  g i ren  .aid lands i n  fee simple, to tlie same e l ten t  
ant1 ill the eamc msnller  as if a fee qimple dccd had  been d r a v  11 and  place11 
i n  eacron- to  be  deli^ ered to  then1 or pither of tllem up011 tlie death of both 
pal t ie-  of the  first par t ,  and  the a i d  part ie? of the first p a r t  do herehy 
fullj- authorize and clnponcr  and direct tlieil exccutor or sdmini,itr:~tor 
or 1,er.ond repre;~ntat iveq,  upon the d c a t l ~  of both of them to d r a n  a 
dccd or  well instrument  as m q -  he nece..alv to pu t  into effect the ful l  
intc>nt and  purpo-e of the said ~ a r t i e .  of the first part." (Defendant-  a re  
de.ignat~rl "parties of the first par t"  i n  Exhibi t  Al.) 
1. Plaintiffs entprpd i n  poc.e=ion of said lands and property on or 

about 11 Septenlher, 1946. u n d w  Esl i ihi t  A ,  and remained i n  posaes.ion 
thereof. 
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5 .  Plaintiffs have complied with the terms of the agreement contained 
in Exhibit A and Exhibit 13 except provisions waived by defendants, and 
plaintiffs "agreed, intended and expected" to comply with all conditions 
to be performed by them as provided. 

6. "9. That, as these plaintiffs are inforined and believe and, upon such 
infornlation and belief, allege, the defendants H. G. Vandiford and 
Xontie Pear l  Vandiford n~rongfully c l a i~u  title to said lands in  a manner 
adverse to the intere-t of thew plaintiffs, and a d ~ e r : ~  to the interest of 
time plaintiffs as co~lr-eyed to these plaintiffs by ths  paper xr i t ing  re- 
ferred to as Exhibit d. That  the defendants H. G. Vandiford and Xontie 
Pear l  Vandiford have stated to various parties that  they hare  a right to 
make, and have made, a will devising the entire ploperty to a person 
other than those to nliorn they are obligated to convey the propert:- 011 the 
conditions prorided by the paper ~vr i t ing  deqcribed i 1 Exhibit A" 

7. "10. That ,  as these plaintiffq are informed anc believe and, upon 
such infornlation and belief, allege, H. G. Vandifcrd has stated, and 
states, that  the defendants will not comply n i t h  the terms of the m i t t e n  
Agreement afore described; and that  the  defendant^^ intend to make a 
dispoqition of the lands and property contrary to the prorisioai: of the 
written Agreement." 

S. "11. That,  as these plaintiffs are informed and beliere and, upon 
such information and belief, allege, H. G. Vandiford and Xontie Pear l  
T'andiford hare  executed a paper n riting purporting to be a xvill that  will 
affect the interest of these plaintiffs in the lands l i~retofore de-cribed; 
and that  such act 011 the part  of H. G. Vandiforcl and Montie Pear l  
TTantliford rou ld  create, and does crcnte, a cloud u p n  the intere-t and 
title of thew plaintiffs. That  the existence of this purported nil1 has 
lwrn made known to various parties in a maniler th.rt nil1 con>titnte a 
cloucl on the title to the interest of these plaintiffs." 

9. The plaintiffs, under Exhibit -4 as modified by Exhibit B. are the 
owncrs of and s ~ i z e d  of such intereqt i n  baid lands as entitle plaintiffs to 
institute under the p r o ~ i r i o n ~ .  of G.S. 41-10 to quiet their title. 

I'laintiff.' prayer for relief is that they "be declared entitled to snch 
intwest in the lands a i d  property as de&bed in Exhibit A, iubject to 
the conditions dexribed in Fxl~ihi t ,~ l . "  

1)efendants demurred on the ground that the allegec fact. are not such 
as to entitle plaintiffs to maintain an action to qukt title under G.S. 
41- 10. 

.I. Frrisorr Thomson  S. $011 cirltl TT'ctlfrr G. S h e p p a m '  f o r  1~7a in f i f f s .  rrp- 
pellees. 

Jones ,  Reed cE Gr iFn  for t irfendn?lts ,  appel lants .  
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BO~BITT,  J. G.S. 41-10, in pertinent part, provides : "An action may 
be brought by any person against another who claims an  estate or interest 
in real property adrerse to him for the purpose of determining such 
a d ~ e r s e  claims." 

A h  stated by D e n ~ t y ,  J., in I l n m e y  c. Rcimsey, 224 N.C. 110, 29 S.E. 
2cl 340 0: "Ordinarily, any person claiming title to real estate, whether in 
or out of possession, may maintain an action to remoTe a cloud from title 
against one who claims an  interest in the property adverse to the claim- 
ant, and is required to allege only that  the defendant claims an interest 
i n  the land in controversy. I ' l o lhn  7%. Bnnlc, 188 N.C. 711, 125 S.E. 541 ; 
Carolina-Te~zrcesscc P o u e r  Co.  1 . .  Il iawassee P o w e r  C'o., 17.5 S.C. GGS, 
96 S.E. 99 ;  S r r t f e r r h i f e  2.. Gallngher, 173 S .C .  525,  92 S.E. 369; R u ~ n b o  
7 ? .  G a y  X f q .  Co., 129 E.C. 9,  39 S.E. 581; Dawiels c. B n s t e r ,  120 Y.C. 
14, 26 S.E. 635." The cases cited inclicate the liberal construction placed 
upon this statute in  order that  the use and marketability of realty v i l l  
not he hampered by unresolved conflicting claims thereto. 

Appellees (plaintiffs) empharize the language of H o k e ,  J. (later C'. J.), 
in S n t t e r w h i f p  c. Gallaglc/~r,  slipra, and quoted in Caroli~ra-2'ennessee 
Power. Co. c. f1ia1rvs~c.e P d i c  er Co..  supra,  to n i t :  "r\nd it ihould and 
does extend to such adrerse and ~ ~ r o n g f n l  claims, whether i n  nr i t ing  or 
parol, w h e n e ~ e r  a claim by pccrol, if establiqhed, could create an interest 
or estate in the property, as in case o f  n par01 f w s t  or n lrnse not  r c q u i ~ e d  
t o  bc i l l  ~ l ~ r i f i n q .  ' ( I t a l l c ~  adtlcd.) W l d c  the quoted -tatenlent i- \ignifi- 
cant as dicta,  it  is plain that the belored and distinguished jlu.i.;t had in 
liiind instances  here the adrer>c claim asLerted by the defendant dcpends 
for its establishnlent npon p r o l .  r.r/., a parol trust, an oral lease, etc. We 
hare  a n  entirely different situation in this caw. Here the rights and 
liabilities of plaintiffs and of defendnnt~,  i n f e r  sc, are governed by writ- 
ten contract.; (Exhibits ,I and B ) ,  referred to in the complaint a< the 
I ~ a s e  and agreement. Plaintiffs predicate their rights on these vritings. 
Plaintiffs allege that  defendantc onn  thc lands in fee subject to plaintiffs' 
rights under the lease and agreement. 

The plaintiffs must onn the real property in co11trovers~-, or hare  some 
cstate or interest in i t ;  and the de f~ndan t s  must assert some claim thereto 
adrerse to the plaintiff.' title, estate or intercst. Thew are eswltial  ele- 
nlents of a statutory action to quiet title to realty. 1T'~lls  I $ .  C ' l i ~ y f o ~ ,  236 
S . C .  102 (lot),  72 S.E. 2d 16. The express purpose of the qtatutory 
action being the determination of adrerse claims, a controrersy cognizable 
thereunder must be one presently determinable.  

The giqt of the complaint is that, assuming the present written con- 
tracts continue in effect, plaintiffs upon the death of the last surviving 
defendant will become entitled to a deed; and that the defendants claim 
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the right to will tlle lands to persons other than plain1,iffs and in fact hare  
executed a writing, in form a will, embodying such terms. 

On the facts alleged, accepted as true on demurrel, plaintiffs are pres- 
ently in possession and control of the lands, and de fxdan t s  do not chal- 
lenge tlle enjoyment by plaintiffs of rights to which they are presently 
entitled. 

TThether plaintiffs' right to possession and control  ill continue tllrough 
the lifetime of defendants will depend upon n-hethcr plaintiffs esercise 
the option given thein ~ m d e r  cwtain conditions to terminate tlie lease and 
agreeinent and upon rl iether plaintiffs continue to 11 eet their obligations 
u ~ ~ d e r  itq terms. Thus, the rights of plaintiffs hereafter r i l l  depend 
upon ewnts  now unknown and unforesec~able. 
Il d l  takes effect as of th2 death of the testatclr upon tlle p ~ o b a t c  

thereof. G.S. 31-39; G.S. 31-41. Whether the d e f d a n t s  or either of 
them will die testate or intestate is unkno~rn  and unforeseeable. A oauer 

I I 

~n. i t ing ,  in fornl a will, executed by a person now liring, is ~ r i thou t  legal 
significance either as a transfer of title or as a c oud thereon: for a 
percon. having esecuted and reroked inany such drafi s, may die intestate. 
I f  tlie tlefcndants or either of them should die learing a will purporting 
to tlcviw the lands to a person other than plaintiffs, the validity of such 
deriw rou ld  depend upon the then existing rights ~ i n d  liabilities of the 
parties under the lease and agreement. I f  perchal~ce plaintiffs should 
breach the contract, upon the death of the last sur17iring defendant tlie 
heir. at law could contest plaintiffs' claim to the lands just as effectively 
as could clerisees under a will. 

ALsun~ ing  full performance by plaintiffs until t l  e death of tlle last 
s u r r i ~ i n g  defendant, plaintiffs are protected by their recorded contract 
againct dispoqition of the lands by the defendants or either of them by 
will made in violation of plaintiffs' contract rights. Clark  1 % .  Rutfs, 240 
N.C. 709, and case. cited. Compare: R c h ~ n i d t  v. S f e i u b n c h ,  193 Mich. 
640, 160 S . l V ,  44s. 

The action is not that of a rendee, tlle equitable ou-ner under a contract 
to purchaqe realty, against a third party who claims also from tlie  endo or 
or as a lien creditor of the \-endor. 5 R.C.L., Cloud on Title. sec. 26;  
Aifre?]  2'. Richardson ,  Oklahoma, 231 P. 2d 363. There is no allegation 
that defendants hare  conveyed or attempted to conrey any interest or 
eqtnte in the lands to a third party or that any third party asserts an 
interest therein. 

N ~ i e  a~ser t ioas  of what defendants intend to do b;: n a y  of willing the 
lands to persons other than plaintiffy under the fac s alleged, are not a 
sufficient basis for tlie statutory action to quiet title 29 S.C.L.R. 332. 
and cavq cited; 7S A.L.R. 30 p +  seg. This is true, 7 for t ior i ,  when the 
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defendants' r igh t  to l ea re  the lands b y  will  as  of the date  of the dcatll of 
the last s u r r i r i n g  defendant, is not  presently determinable. 

Plaintiffs do not define their  interest i n  the lands, ~ ~ h i c h  they seek 
to h a r e  de te r~nined  b ~ -  judgment herein, but  allege "that the plaintiffs 
on-n. and a r e  seized of, such a n  interest i n  said lands t h a t  m a y  be quieted 
by 1 r o ~  isions of G.S. 41-10," am1 "that the plaintiffs h a ~ e  instituted this 
action to quiet their  title, to a n  interekt i n  the lands," a. contracted i n  
Exhibi t  .I. Hence, the  action, i n  effect, is to ask the court to define the 
rights of tlie parties now and hereafter under  the contract.  T h e  com- 
plaint fail5 to cli~clobe a n y  c o n t ~ o \ - e r . ~  or a d ~ e r s e  claims as  to  plaintiffs' 
present rights. F u t u r e  riglit; cannot be de te rn~ined  now becauce dcpend- 
cn t  upon e r rn t ;  now unknon 11 and ~mforesecable. G.S. 41-10 applies only 
to tlie extent the alleged adverse claims a re  presently determinable. 
Hence. under the facts  alleged. this action does not lie. 

F o r  the reasons stated, tlic de~l iu r re r  .hould h a r e  been sustained. 
Rerersed. 

STATE r. RAT HT7JIBLF;S 

(Filed 3 Sorember, 1934 ) 
1. Criminal La\\ 5 38- 

The ordering of a mistrial in a caqe less tlian capital is a matter in the 
tliccretion ot the judge, and the .jutlye need not find facts constitnting the 
ienwn for such order. 

2. Criminal Law 81a- 
The action of the trial conit in ordering a ruiqtrial in his discretion in a 

prosecntio~i for an offense lccs t l ~ a n  a capital felony is not relienable in 
the absence of gross abuse. 

3. Criminal Law 3 22- 
The action of the trinl conrt in ordering. in tlie e~crc ice  of his discretion, 

a mistrial in a l~rosecntion for an offense less than capital will not support 
a ~ l c a  of former jeopardy in a subsequent prosecution. 

4. Crinlinal Law 9 50d- 

Son-impeaching questions nslrecl by the court of defendant in this case 
lieltl not lwejndicial, it beinq apparent that they conld not hare left the 
i~npression on the jurr that in tlie judge's opinion the defendant 17-as 
nnvorthy of belief. 

5. Criminal Law 5 81c (3)- 
The escliision of certain trsiin~ony as  to a nlatter which was brought 

ont on the subsequent cross-c~zal~~ination hg clefendai~t of another witness, 
11 c ld not prejudicial. 
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6. Criminal Lam 8 53f- 
Where, a t  the beginning of the llnrration of the testimony of a witness, 

the court uses the phrase "tending to sho~v," it is not necessary for the 
court to repent this phrase througliout the sttlteinent of her testimony, and 
the court's failure to do so l t ( l t l  not prejuclicial in t l h  case as an espres- 
sion of opinion by the court as to the truth of the witness' testimony. 

APPEAL by defendant from Will ionis ,  J., April Term 1954 of PITT. 
Criminal prosecution on indictment cliarging the defendant with felo- 

niously assaulting Mrs. Wyatt  Gardner ~ v i t h  n deadly weapon, to wit:  a 
tractor, with intent to kill her and inflicting 11pon her serious illjuries not 
resulting in death. 

The defendant and Mrs. Gardner are brother and sister: defendant's 
wife is the sister of Xrs .  Gardner's hushand. The case before us origi- 
nated in a family dispute over possession of a three-acre piece of land 
which the defendant had put a fence around, sowed with lespedeza and 
put his cows in. Mrs. Gardner and hr>v husband (:ontended they had 
rented this piece of land, and were entitled to its possession. Defendant 
contended he had leased this piece of land, and was in rightful possession. 
This land was oppobite the house where the Gardners lived. 

The State's evidence tended to show these facts: On the morning of 
29 X a p  1953 the defendant drove his tractor with a mowing machine 
attached on this piece of land, and began mowing les sedeza. Mrs. Gard- 
ner picked up an  axe, n-ent to the land, knocked dovn every post to the 
fence surrounding the land, and left the fence lying on the ground. The 
defendant kept on mowing. Mrs. Gardner's husband arrived, and told 
the defendant that two years ago he had forbidden him, the defendant. 
from using this land. The defendant, after a little n o r e  mowing, turned 
his tractor around, and intentionally drove his tractor against and upon 
Nrs.  Gardner fracturing her leg at  the knee and inflicting other painful 
injuries. When the tractor approached ITrs. Gardner, she stood as stiff 
as a board. TVhereupon a fight ensued between Nrs .  Gardner, her hus- 
band and the defendant. Xrs.  Gardner said her husband "whipped the 
pure dust out of him." 

The defendant offered evidence tending to show these facts: That  he 
did not run his tractor into or upon the body of Nrs .  Gardner. That  
while he mas m o ~ i n g ,  Wyatt  Gardner ran up  and struck him on the head 
with a wrench; that  Mrs. Gardner grabbed him by the shirt collar. That 
lie jumped off the tractor, and "slammed them down.'' That  he then got 
back on the tractor, and finished mowing. 

The defendant's case was consolidated for trial with a case against 
T p t t  Gardner and his wife for assaulting the defenjant. 

T7erdict: Guilty as to Ray Humblej of assault with a deadly weapon; 
Not Guilty as to Mr. and Mrs. Wyatt  Gardner. 
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Judgn~en t  was pronounced upon the ~ e r d i c t .  
The defendant appeals, assigning error. 

PARKER. J. - i t  the Noven~her Term 1953 of P i t t  County Superior 
Court. His  Honor J. Pan! Frizzelle pre-iding, the defendant waq c a l l d  
for trial upon the indictment in the instant caqe; he 13leaded Not Guilty, 
am1 a jury was properly impaneled. After the trial liad proccedcd a t  
some length, and evidence had been ofiwed by t h ~  State. Judge Frizzelle 
~v i t l l d re~r  a juror, and ordered a mistrial. Judge Frizzelle found no facts. 
The defendant did not except. I t  is obviou~ that Judge Frizzelle ordercd 
the niictrial i n  his discretion in order that  the case of the defendant for 
assaulting 3lr.q. Gardner and the ca=e of TTyatt Gardner and his wife for 
asqanlting Ray  Humbles might be tried together. Tl'lien the defendant'q 
ca-e n a i  called for trial at the April Term 1954, he entered a plea of 
former jeopardy and Not Guilty. The plea of former jeopartly lya. 
denied. and the defendant excepted. and a 4 g n s  it as error. 

The ordering of a mistrial in a ca=e lesq tllan capital is a matter in the 
discretion of the judge, and the judge need not find facts constituting the 
rea.on for such order. S. c. Do? e, 222 N.C. 162, 22 S.E. 2d 231; S. I ? .  

Guicc, 201 N.C. 761, 161 S.E. 533; S. u. l i p t o n ,  170 N.C. 769, 87 S.E. 
323; r .  B n d r e z i ~ ,  166 N.C. 349, 81  S.E. 416; 8. v. Boss, 52 S .C .  5 7 0 ;  
S. 1 % .  k\'l/~ppard Johnson ,  75 S . C .  12:T The judge's action is not r e r i e~ r -  
able-a position undoubtedly sound, unless under c i r cun~s t~nces  eytablidl- 
ing gros. abuse; a case not presented by this Record. S. 1 % .  ( t~rzce ,  sz!lv(!; 
8. 1 % .  -4 ndrezts,  s u p m ;  S. 2). B m s ,  suj3ra. 

111 capital caqes only is the judge required to find the facts and place 
them on record, so that  if a plea of formcr jeopardy iq entered. the action 
of the court mag. be reviewed; a practice based on the innate sense of 
justice of the comnlon law-no man qhall be twice put in jeopardy of life 
and limb. The vo rd  "limb" har ing  reference to the barbarous punihh- 
meat, ~vhich has now hecome obsolete, of striking off the hand. Coke 
Litt., 227; 3 Inst. 110;  S. 2). C r o r k ~ r ,  239 S . C .  446, 50 S.E. 2d 2-13; S. r .  
Dore ,  supm; S. u.  Guice, supra;  Y. 7 % .  T y s o n ,  138 K.C. 627, 50 S.E. 456; 
S. 7%. Sheppard  Johnson ,  s u p m .  

The defendant's awignm~nt  of error to the denial of his plea of former 
jeopardy is overruled. 

The defendant assigni: aq error S o .  2 that  the trial judge by the ques- 
tion. he asked the defendant, nllen he n7as testifying in the case, con- 
veyed to the jury the impression that the defendant was not r o r t h y  of 
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belief, especially as he asked Mrs. Gardner only t n o  questions and her 
Inwband none. The judge on four'occasions asked quc~stions of the defend- 
ant. Fivst, the defendant had said Wyatt  Gardner and his wife had not 
asked him to take the fence down around this three-acre piece of land; 
he did not know there was a controversy about the Irtnd when he put the 
fence up. Mrs. Gardner had previously testified as tc a controrersy about 
this land between her husband, herself and defendant before the fence 
~ r a s  erected. The judge asked the defentlant : "Q. Anything said to your 
wife about i t  in your presence? A. No Sir." The defendant did not 
object. Second, after more testimony by the defendant he said he did 
11ot deliberately aim a t  Mrs. Gardner n i t h  his tractc~r and run orer he r ;  
that  he didn't go anywhere near her with the tractor; doesn't k n o \ ~  how 
she got on his (her husband's) tractor. At this place the judge asked 
defendant these questions : "Q. Ti75'her~ was she the 1a:t time you .an- h e r ?  
-1. She was at the pa th ;  he was turning the tractor alound getting her up. 
Q. T h a t  position was she i n ?  LI. I cculdn't cay. Q. What do you mean 
'getting her up ' ?  A. She was getting up on the tracbtor, and he waq get- 
ting down off the tractor." The defendant objected t ~ n d  excepted to t h e v  
questions. These questions refer to TYyatt Gardner carrying his n-ifc out 
of the field on a tractor he had procured from his home, after his n i f c  had 
sustained a fractured knee. The judge asked the defendant the q i le4ons  
on these t v o  occasions when the defel~dent was beii~g cross-esamined hy 
S.  0. Worthington, attorney for the Gardners. l ' h i l d ,  ~vhen  the clefend- 
ant was being re-exanlined by his attorney, he test if id he had leasccl this 
land in 1949. IThelw~pon the judge asked this que.tion : "Q. Toil leased 
it in 1949 and didn't lease it after t h a t ?  A. Yes." The defendant made 
no objection. There was re-cross-esamination by S. 3. Worthington, and 
then defendant's lawyer examined him again. F c u ~ t l i ,  the dcfendant 
then said he leased the land from Mrs. N. 0. Gardl~er.  Tl'herenpoii the 
judge asked t h i ~  question : "Q. TIThen ditl you say you leased i t ?  -1. I dis- 
remember. 1 believe it  as in 1950 I tended it. (1. I understand you 
tended it that  pear, and didn't lease it any more, s that  right! A. I 
tended it one year, and my bop went in the ,\rmy in Korea, ailtl he was 
gone two year;, and has been back one year, and thi: is the second year." 

On direct esanrination Mrs. Gardner said : "*Iftel- I knocked ilnnn all 
t l ~ e  po.;t.: he ( the tlcfeiidant) got off his tractor after he d r o ~  e up to where 
I was and said : T h a t  are yon tearing dow1 my fewe  for? '  " The judge 
then a s l id  lI\Tr;. Gardner : "TYhere w r e  you then?" Later 011 Xrs .  
Gartlner testified that after 1 1 1 ~  knee was fractured and the fighting v a s  
over, her hushand helped get her to the patli, and <,he told him l ~ n t  me 
don-n, I am about to faint. Then the jutlge asked : "Q. Did he lienla what 
yon told your husband? .I. Teq Sir. (2. W l a t  ditl you tell 11im ! -1. I 
said:  'Honey, hurry to the house and get the trac3tor; I am about to 
faint.' " 
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I n  our  ol~inion.  and  n e  so hold, the que-tions asked by  the judge and  
the CT-idelice brought out could not h a r e  created i n  the  iiiinds of the ju ry  
the ilnl~re-.ion tha t  i n  tlie judge's opiiiion the defendant n as unworthy of 
belief. The  q u e ~ t i o n ~  did not impeach him. TTe do not see how i t  could 
ha1 t~ affected the jury's verdict. Prejudicial  error  is not made  to appear .  
8. 2 . .  Per, y, 201 S . C .  467, 57 S.E. Bd 774. Alss ignn~ent  of error  S o .  2 
is o\ erruled. 

011 cross-examination of M7yatt Gardner  by  defentlant's c o ~ u l ~ e l ,  lle 
a.ked this queition : "(2. Y O U  lieard your  v i f e  say  she stood there, and 
x i  anted to iee if he llad nerve enough to lu l l  01-er her  ?" T h e  objection of 
the S ta te  r a s  sustained, and the defenda i~ t  ewcpted.  T h i s  is hi. a - h i p -  
in(-11t of e r ror  S o .  3. W h a t  the n-itne--- noultl  1la~-e ans~rerecl,  if 11t.r- 
~ui t te l l  to do so, is not i n  the Record. 

011 cross-examination of Xr, .  T y a t t  G a ~ d n e r  by defendant'. coun.el 
.IIP te-tified she n a a  >taliding ill the field, a f tc r  >he had  torn the po-ti  
 don^:. and  her hushand said "look out.'' Slie "looked h im ( t h e  defend- 
a n t )  l i g h t  i n  the face, and he ( the  defendant)  looketl nie r ight  i n  the face, 
and (ollle with tile t ractor  r ight  a t  me. I .toad l i g h t  there, stiff as  a 
boanl. . . . he r u n  on me with the tractor." 

I t  nvu ld  ieem t h a t  the court's refusal to permit TTyatt Gardner  to 
ansner  the question IT as  harmle-s i n  the light of Mr.;. Gardner's replies 
to deiendant's coun+el on cross-exanl inat io~~.  

The  defendant's ~ s , i g n m e n t s  of e r ror  So.. 4, 5, 6 and  7 a r c  that  the 
jutlge in  h i<  charge i n  qtating the te,tinioily of Mrs. Gardner  began by 
s q  1ng the S ta te  says and contends t h a t  j o n  ought to find b e ~ o r i d  a reason- 
able doubt t h a t  the clefelidant R a y  FEunlbles and the defendants T y n t t  
Gnrdncr  and nif,. a re  each gui l ty  a. chalpecl i n  tlie ind ic t~nent ,  "and i n  
support  of its contention; offers evidence tending to -hen i n  the c o v  of 
R a y  IImnble- i n  the testimony of 1 1 1 ~ .  Gardner  . . ." T h e  defendant 
col i tc~icl~ t h a t  the jutlge i n  .tating X r s .  (fardner's testimony did not again 
injL2ct the phraqe t h a t  Xfrs. Gardner's te.tirnonj tended to ahon ; tha t  thi-  
creared i n  tlie miilds of the j u r y  the ir~ipre+ion tha t  the judge thougllt 
eTrrj- >tatenlent made  hy X1.. Gardner  had been p r o ~ c d  as a fact.  
-1 leading of the charge i n  it.; ent i rety s h o ~ r s  tha t  i n  s tat ing the te-ti- 

rliony of the other nitnesseq, the  jutlge u.ed tlie same formula.  F o r  111- 
stance, '(in the case against Mrs. G a r d w r  and T y a t t  Gardner .  and tr-ti-  
fying i n  hi3 ov n l~eha l f  R a y  1Iumbl i~-  offcrod eridcnce tcntlilig t o  .hen 
etc.." and i n  n a r r a t i n g  Iiurnhle.' testimony did not repeat the xords.  
' 'temli~lg to  shon." The  .tatcnlent of tlie tcstinioiiy of Mrs.  Gardncr  i n  
the charge corers a littlc o ~ e r  . 3 3 4  l~agc- .  mid tile -tatenlent of the tryti- 
moll! of tlie defel~d:cnt not quitt, 2 pagck. 

TII 3. I*. H07brooX. 2?2 X.C. 5 0 3 .  (;I S.E. 2tl 361. the defendant assigned 
a- rl rnr the faillwe of the jntlnr to reprat  the TI ord9 beyond a reasonable 
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doubt  every t ime he  used the  words if the S ta te  has satisfied you f r o m  
the  evidence. Stacy, C. J., speaking for  the Court  s a i d :  "Hon-ever, as  
this  was given a t  the beginning of the charge and repeated several times 
thereafter,  the  ju ry  could hard ly  have been misled t y  the  court's fa i lure  
t o  repeat i t  each time a finding f r o m  tho evidence was to  be made.'' 

T h e  defendant  did not object to  the court's s ta tement  of Mrs. Gardner's 
testimony, while the charge mas being d e l i ~ e r e d .  T h e  judge clearly stated 
at the beginning of his  s ta tement  of Mrs. Gardner ' j  testimony t h a t  her  
testimony tended to show, etc. Tt was not necessaly f o r  h im to repeat  
t h e  phrase, while n a r r a t i n g  her  testimony. T h e  cont2ntion of the defend- 
ant is unsound. -1ssignments of error  S o s .  4, 5, 6 and  7 a r e  not sustained. 

Defendant 's other assignments of e r ror  have been examined, and a re  
overruled. 

O n  the Record as  presented, no reverdble e r ror  has  been made manifest.  

S o  error .  

RAT HENDERSOS, B. H. TAYLOR .&?XI LOUIS N. HOWARD v. THE CITY 
OF NEW BERN, a M u s r c r ~ a r ,  CORPORATIOX, .4SD MAGI< L. LUPTON, 
Jlarolc, - 4 s ~  GIJT E. BOYD. WILLIAJ[ I. GAUSE, DURWOOD W. HAN- 
COCK, GCT L. HA3IILTON ASD C. II. RICHBRDSON, AS JIEJIBERS OF 

TIIE BOARD O F  ALDERMES OF THE CITY OF KEW BERS, AXD C. L. 
EARSHARDT, AS CITY J~ASAGCR (OHIGIS.~L PART ES DEFER'DAST) : A K D  

JOEIS C. ARNOLD, E. B. PVGH, N. U. GOODISG, LOUIS ELDEN, T. J. 
BASTER, J. G. BACHES, &I. H. SMITH. J .  T. I<ESNEDT, MRS. JOSEPH 
F. RE-IEJI, L. C. SCOTT, SR., FRED TV. CARJIICHAEL A S D  W. C. CHAD- 
TITIC1< (ADDITIOSAL PARTIES DEFEXDAKT) . 

(Filed 3 Sorember, 1034.) 

1. Municipal C o ~ p o ~ a t i o n s  § 4- 
Tn an action against a municipality to restrain i t  from taking certain 

proposed action, individuals desiring to be heard in opposition to the relief 
sought by plaintiffs are  neither necessary nor proper parties, but must be 
heard through the defendant mnnicipality which is the real party defend- 
an t  in interest. 

2. Municipal Corl~orations § 38%-City may not  lease land for  off-street 
parking witliont finding of pnblic convenience and necessity. 

A municipality be restrained from executing a lease for land to be 
used for off-street parking when it has passed no resolution finding public 
convenience and necessity, made no appropriation, adopted no ordinance, 
designated no nontas fund to be used in furtherance thereof, or taken 
other action necessary to place it in position, as  neal' as  may be. to pursue 
the alleged proprietary undertaking. When it  has taken such action, indi- 
Tiduals will be entitled to be heard upon the question of whether such 
undertaking is for a public purpose within the meaning of the law and 
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constitutes a legitimate proprietary objective of the municipalitg under 
the conditions existing therein. 

APPEAL by plaintiffs f rom ll'illinms, J., J u n e  T e r m  1954,  CRAVE^;. 
Civil action to restrain the clefendalit n~unic ipa l i ty  f rom enter ing into 

a contract to leaqe certain property to be used for  off-street parking.  
The  defendant city conten~plates  the eqtablishment of off-street parking 

facilities to  relieve traffic congestion on its streets and provide nlotoriqts 
~ v i t h  adequate and convenient parking space i n  its business area. T o  tha t  
end it  negotiated the lease or rental  of certain property de;crihed i n  the 
complaint fo r  a t e rm of t en  years. I t  proposes to expend, o re r  the period 
of said lease, funds derired f r o m  cources other than  taxat ion f o r  the con- 
qtruction and maintenance of .aid facilitieq. 

Plaintiffs instituted this action to restrain tlie city f rom executing said 
lease agreement or proceeding f n r t b r  with said plan. They  allege i n  
par t  that  off-street parking facilities a r e  not fo r  a public purpose n i t h i n  
tlie nleaning of the l a w ;  that  the proposed plan conternplatcq the pledge 
of the ful l  f a i th  and credit of the city, contrary to  the provisions of the 
Const i tut ion;  and tha t  the provisions of General Statutes, cli. 160, a r t .  19, 
as amended by cli. 171, S ~ s q i o n  Laws 1953, under  ~ ~ h i c h  the city is pro- 
ceeding, a re  uncon~t i tu t iona l .  

T h e n  the cau-e came on to br  heard on the rule  to  show cause ~ l i y  tlie 
temporary reqtraining order t h ~ r e t o f o r e  iqiued should not be c o n t i n ~ ~ e d  to 
tlie hearing, the court founcl certain facts and, upon the fac.ts found, con- 
cluded "that the leasing of <aid lot to ebtahlish off-street parking i n v o l ~  es 
all espeliditure of public funds f o r  a public purpose within t l ~ e  meaning 
of the Con-titution and the lax.: of the S ta te  of Sort11 ('arolina, and i~ 
reasonably required by  the cronded and congested traffic condition, of 
the City of Ken- Bern." 

I t  thereupon entered its order aq follon q : 
" ~ I I F C F F O R L ,  the Court  finds a- ( ' O ~ ~ L T ~ S I O S S  O F  L l \ r .  alld ORDERS, 

, \ D J ~ I ~ I  c and DECREES : 

" ( a )  T h a t  the restraining order heretofore i-ueil be, and tlie same 
hereby is made permanent  to the extent and to the effect tha t  defendants 
a r e  restrained and enjoincd from n ~ a k i n g  a n -  appropriat ion for, or ex- 
pending ally t ax  money i n  connection with, the lcaqe of the lot referred 
to i n  the complaint or cost* of i ~ n l ~ r o ~ i n e ,  making wi tab le  for ,  and the 
maintenance for  eaid off-street parking lot, and tha t  a n y  costs, debt, o r  
obligation made  i n  connection t h w e ~ ~ i t h  shall not  constitute a general 
debt or obligation so as  to inrolve the f a i t h  and credit of said City, bu t  
shall be limited t o  moneg and revenues derived f rom source. other  than  
tax  money, unless and unt i l  same m a y  be approved by a major i ty  of the 
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qualified voters i n  said City in an  election duly held for such purpose 
as provided by law. 

"(b) That  it is ORDERED and - A ~ J ~ I ) G E D  that  the defendant, City of 
Kern Bern, may proceed to acquire by lease the McCotter lot referred to 
in the complaint and establish the off-street parking facilities, provided, 
however, no  tax money is appropriated or used fcr  such purpose, and 
subject to the limitations herein -IDJCDGED, has authority to appropriate 
annually, from revenues other than those derived from taxes, the annual 
rental consideration and annual expenses of maintaining and operating 
said parking lot. 

"(c) The Court further finds as conclusion of l a v  and ADJTDGES that 
the City of Yew Bern was and is authorized and empowered to enter into 
and execute a lease agreement for off'-street parking facilities and to 
appropriate and make expenditures of money from revenue and sources 
other than tax money, including rewnues derived from on-street parking 
meters, during the fiqcal year 1053-54, subject to the restrictions and 
limitations herein adjudged, and that  the pledging 2f such revenues will 
not be i11 violation of the pro\-isions of Sec. 4, h t i c l e  5, or the provisions 
of Sec. 7 of Article 7 of the Constitution, or in violation of Sec. 160-399 
General Statutes of S o r t h  Carolina, or in ~ i o l a t i c n  of any statutes or 
laws of the State of S o r t h  Carolina. 

"Done a t  Sanford, this 12th day of August 1954, and this judgment is 
signed n u n c  p r o  tunc." 

Plaintiff's excepted and appealed. 

L e e  & I f a n c o c l ;  for  plainti!f  apppl l icn fs .  
La l i rc t lce  A. S f i f h  u n d  Tl'ard d T u c k o r  f o r  clefenclu,rt appe l lees .  

BARSHILI., C. J .  The i n d i ~ i d u a l  additional defendants are not neces- 
sary or proper parties to this action. If they desire to be heard in oppo- 
sition to the relief the plaintiffs seek to obtain, they must be heard through 
the defendant municipality which is the real party defendant in intereqt. 
J f z ~ l l e ~ ?  21. L o u i s l ~ l l t ~ g ,  22.3 S . C .  53. 33 S.E. 2d 484. The court belon- nil1 
enter its order qiriking their names from the record. 

"The complexity of today's commercial relations and the constantly 
increasing nmnher of auto~nobiles render the q u e s t i o ~  of parking a matter 
of public concern which is taxing the ingenuity of our municipal officials. 
I'eople who n-ork in the business sections of our citicas and towns and who 
rely on automobiles for transportation find it difficult-sometimes impos- 
sible-to locate a place on the public streets ~vhere  daily parking is per- 
mitted. They are driven to seek accommodation in some parking lot 
maintained (by privnte enterprise) for the qervice 2f the public. There 
they are met by predetermined conditions which create a marked disparity 
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of bargaining power and  place then1 i n  the position 71-here they must 
either accede to the conditions or else forego the desired service." Inslrr- 
cince Asso. 1.. Parker ,  234 S.C. 20, 65 S.E.  2d 341. Those who  isi it the  
business areas  of our  municipalities, resident o r  nonresident, to patronize 
merchants o r  to  conduct other Guiiness which i n  l a r g ~  measure furnishes 
the lifeblood and  ~ i t a l i t y  upon nhicl i  these cities and t o n n s  must  depend 
a r c  met by  the  same situation. 

H a r e  conditions reached the point n here thi. Cour t  should declare tha t  
off-strret parking facilities niaintained by a municipality to meet this  
problem is fo r  a public purpose n itliin t h r  nleaning of the l a w  and con- 
* t i t u t e ~  a legitimate p r o p r i e t a r ~  objectire of a municipal  corporation, 
and if so, n-hen and  under  n h a t  conditions m a y  a municipal i ty  engage in 
such a n  enterprise? These a re  tllr questions the partie.. +eek to h a r e  us 
answer. 

They a re  questions of ~ i t a l  importsnce to the people of tlic State ,  and 
thcy must  be anan-ered clearly and unecluirocally. Unfortunately.  t h e  
record before us  is i n  such condition t h a t  we cannot presently anslier 
the111 with t h a t  degree of cer tainty and clar i ty  the  importance of the  
question demand.. Th is  is due i n  par t  to the promptness ~ i i t h  which the 
plaintiffs acted and part ly  to  the dispohition made of the cause i n  the 
court below. 

The  defrndant  has  p a ~ q e d  no re+olution finding public necesrity and 
collrellience, made no appropriat ion,  G.S. 160-399 ( c ) .  ntloptcd no ordi- 
nance, tleaignated no n o n t a s  fund  to be used i n  furtherance of the plo-  
p :ed  plan, o r  taken other action n e c e s ~ a r y  to place i t  i n  110-ition, as  near  
as m a y  he, to p u r w e  this alleged p r o p r i e t n r -  undertaking. I t  a s e r t s  that  
n o  tax-son~ce  f~indi :  will be u ~ e d .  Yet  it  propoies, and the order entered 
pcrn~i t s ,  the u.e of  fund^ derirctl tlirough oa-.t~~eet park ing  facilitit,-. 
BI i f f  1 ' .  l i ' ~ l ~ ~ ~ i ~ i ~ ~ f o n ,  236 N.C. 416, 73 S.E. 2d 259. I n  effect, the de- 
fendant  has  beell set f ree to take cuch action, v i t h o u t  specific direction, 
ns i t  deenic essential upon its mere promise t h a t  i t  ~ v i l l  take such action. 
R u t  thi. ni l1  not  suffice. T h e  plaintiffs a re  entitled to  br  heard and to 
h a r e  the colirt bay, a f te r  such action i. taken, v l i e t l ~ r r  defendant has  met 
the te.t. Furthermore,  only i n  thi-  mannel. m a -  n e  render  a n y  d e c i ~ i o n  
tha t  \ d l  e r r re  to  guide and dircct defendant and the other municipalities 
of the State. 

F o r  the purpoze of this appeal n p niay and do concede-n-ithout decid- 
ing-that conditions i n  a municipal i ty  m a y  be snch tha t  the maintenance 
of off-street parking facilities i i  f o r  a purpose i n  t h a t  par t icular  
municipality. I t  cannot bp sniLl, honevcr, tha t  e w r y  hamlet ,  ril lage, and 
t o ~ r n  of the Statc ,  irrespectire of ci7e or local condition.. m a y  main ta in  
off-.treet pal-king facilities as :I propr i r ta ry  public-11urpose funct ion of 
the  n i i ~ n i c i p a l i t ~ ,  ~ I I P  Irgiclatire d c c l a r ~ t i o n  to the contrary notni thstand-  
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ing. Of necessity the question mus t  be made to d e p m d  i n  each instance 
upon  local conditions as  found  and  declared by  the municipal i ty  i n  reso- 
lutions duly adopted a f te r  notice and a n  opportuni ty f o r  local citizens to  
be heard.  Inswance Co. v. Guilford County,  225 Y.C. 293, 34 S.E. 2d 
430. -4s above indicated, there a r e  other prel iminary steps t h a t  must  be 
taken b y  defendant. 

T o  t h a t  end the  defendant mus t  be left f ree  t o  take such action as  i t  
deems necessary to  support  its claim to the r ight  to main ta in  off-street 
park ing  facilities. I n  the  meantime, i t  will be restrained and  enjoined 
f r o m  executing the  proposed lease agreement. W h ~ n  i t  has  taken such 
action it shall so not i fy the court,  and  the  court  shall then afford the  
plaintiffs a n  opportuni ty to  appear  and  be heard  on I he  question whether  
the temporary restraining order  against the execution of the proposed 
lease sliould be continued i n  ful l  force and  effect. As  so modified the 
order  entered i n  the court below is affirmed. 

Nodified and affirmed. 

R. A. JOHSSON, BDJIISI~TR.~TOR OF TIIE ESTATE OF BILLY JOE JOHNSON, 
v. CLEVELASD COUSTP BOARD OF EDUCAT[ON AND/OR NORTH 
CAROLINA BOARD OF EDC'CATION. 

(Filed 3 Korember, 19.54.) 
1. Part ics  3 3- 

The naming of one part7 defendant "and/oru another party defendant is 
disapproved, it  being required that parties defeadan~, be named with more 
esactitude. 

2. Judgments  3 27c- 
The sole remedy against an erroneous judgment is by appeal. 

3. State  5 Sf: Administrative Law 8 6- 

Where, in a proceeding under the Tort Claims Act, the Superior Court 
on appeal adjudicates that certain fintlings of the Zommission were not 
supported by eridence, and renlands the cause, the Commission is bound by 
the order unless and until it is set aside on further fppeal to the Supreme 
Court. and the Conmission may not m ~ r e l y  rephrase the original findings 
and adopt them as so rephrased. 

4. State  § 3b- 

Intestate was fatally injured when he caught hold of or fell against the 
door har of a school bus, causing the locking lever to dislodge and the door 
to open, through which intestate fell. I l e l d :  In  th2 absence of any eri- 
dence tending to shorn that the door locking mechanism mas loose, or in the 
slightest state of disrepair, or that a jolt or jar would cause the door to 
open, a finding of negligence predicated on the disrt?pair of the door bar 
is not supported by evidence. 
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Where there is no eridence before the Commission that  the school bus in 
question was being driven a t  excessire speed, a finding of nrgligence based 
on excessive speed is not supported bx the eridence. 

Where the evidence discloses that passenger in a school bus left his seat 
and walked to the front of the bus, that  both the bus clrirer and his com- 
panion told him to return to his seat, and that the fatal accident occurred 
within a matter of moments thereafter, what steps the clri~-er was under 
duty to take to compel the passenqer to return to his seat. is nut presented. 

APPEAL by defendants from -lIcSirwin, Special  J., F e b r u a r ~  T e r m  1954, 
CLETEI,AND. Reversed. 

Proceedings under  the Tor t  C'lainis Act to recoyer compensation for  the  
alleged xrrongful death of plaintiff". intestate. 

T h e  deceased xvas a pupil a t  tlie ( 'asar  Scliool i n  Clereland County, and  
was transported to and  f rom scliool on a regular school bus. 

On the  morning of 18 N a r c h  1952 tlie bus was being operated by a 
dr iver  who liad been tran5ferred f r o m  another  route. H e  nTas accom- 
panied by  the regular  dr iver  who was directed to famil iar ize h i m  15-it11 the  
route, etc. Deceased and  a g i r l  were the first to  board t h e  bus. Deceased 
went towards the back of the bus and took a seat. A short  distance ahead, 
the  dr iver  stopped and "picked up" ,-\nriie Canipe. Deceased arose, went 
to  the f ron t  of the bus, and p u t  his books i n  the glore compartment. T h e  
driver  and his comr~anion both told h i m  to sit down. H e  "looked back 
and  grinned." T h e  bus u a s  then t rarel ing s lonly on a d i r t  road near  or 
in a slight S-shaped curye-fir-t to the left of t l ~ e  dr iver  and  then to the  
right-and deceased ( '~vas s tanding r ight  u p  where the door open..." 

-1s the bus went into tlie cur7 e, deceased either caught  hold of tlie door 
b a r  and applied suficient pressure to cause the door to  open or lost his 
balance and grabbed the bar  to rcgain his  balance. I11 a n y  erelit, the door 
opened, and he fell out. T h e  in,iuries he received caused almost instant  
death. 

-1fter the dr iver  told deceawI to sit d o n u ,  lie did not  h a r e  t ime to >top 
before dcceaced caught  the door bar .  

T h e  hearing conl~nissic~ier  found the fact?, including tlw following : 
t h a t  a t  and  before the t ime the bu. qtarted, af ter  picking u p  the Canipe 
girl ,  tlie buq operator h e n  t h a t  deceavd  liad not r ~ s u m e d  his seat bu t  
n as standing a t  the f ron t  of the bu+ near  t h ~  door ;  tha t  the bnq n as being 
driven more t h a n  twenty miles per h o u r ;  t h a t  thi. n a s  faster  t h a n  was 
reasonably prudent under  the circum<tancr> as they then existed; t h a t  
by reason of the speed of the bus a d  its sudden t u r n  to  tlie left, tlie 
deceaqed 1o.t his  balance and fe l l ;  t h a t  dr iving and tu rn ing  the  bus in  the  
manncr  described constituted ncgligmce on the p a r t  of the  drirrer of the  



5 8 I N  THE S U P R E M E  COURT.  [241 

bus; and that  this negligence was a proximate cause of the death of the 
deceased. H e  further found that  the door control mechanism was not in 
proper repair, but that  i t  was loose and out of adjustment to such an 
extent that  pressure on the door bar caused the locking lerer to dislodge 
alld permit the door to open; tha t  the driver knew of its loose condition, 
and that  pressure on the locking lever would prevent the door from open- 
ing even against pressure on the door bar ;  that  the driver did nothing to 
keep the door from opening; that  in failing to do so, being aware of the 
presence of deceased in a place of potential danger, he failed to exercise 
that degree of care n hich a reasonably prudent person would hare  exer- 
ci.ied under the same or similar circumstances ; that  this constituted negli- 
gence on the part  of the drirer  of the school bus ; and that  this negligence 
was a proximate cause of the death of deceased. The hearing commis- 
sioner then, upon the facts found and the conc1u::ions made thereon, 
entered judgment for plaintiff i n  the sum of $8,000. Defendants ap- 
pealed to the full Commission. -1 majority of the full Commission, the 
chairman dissenting, adopted the facts found and made an award. De- 
fendants appeal to the Superior Court. 

When the appeal came on to be heard before Pattcn,  Special J., a t  the 
May Term 1953, he concluded that  thew is no compcmtent evidence in tlie 
record of the hearing before the Commission to support the finding made 
by the Conlmission "that the bus mas being driven more than twenty miles 
per hour a t  the time . . . that this was faster than a reasonably prudent 
person would h a ~ e  operated the bus unt3er the same or similar circuin- 
stances." and "that tlie door control mechanism on the bus was not in 
proper repair," but "was loose and out of adjustm~mt." H e  sustained 
the clefendants' exceptiolis thereto and the exception i o the conclusions of 
law based thereon. 

The judgment entered includes the follon-ing : 
"It appears that  the Commission used excessive ;peed and a sudden 

turn  to the left to form the basis for a finding of negligence. I f  this is 
true, this Court is unable to tell whether there ~ rou ld  hare  been a finding 
of negligence in the absence of the iinding of excessive speed and a sudden 
turn to the left . . . The Commission used the state of repair of the door 
control meclianism as a basis for finding that tlie dl'iver of the bus waq 
negligent and that this negligelice was a proximate csuse of the death of 
deceased. 

'(This Court is unable to tell what the finding as to negligence could 
have been if the condition of the door control mechar ism had been elinii- 
nated." 

The cause was remanded for "clear-cut findings of fact based on com- 
petent evidence and conclusions of law which do not conflict v i t h  the 
findings of fact.'' 
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TThen the cause again came on for hearing before the Commission, a 
majority thereof ( the chairnlan dissenting) found facts which are in 
substance the identical finding- the judge of the Superior Court had ruled 
are unsupported by competent evidence; made additional findings; con- 
cluded "that the record as a whole inevitably leads to a conclusion that  
the school bus was being driven a t  an excessive rate of speed, and we have 
so found as a fact  . . . 9 majority of the Commission iq of the opinion 
tha t  the proximate cauce of the death of this child was the conduct of the 
school bus driver originating x i t h  excessire speed and ending with his 
unexplained failure to reduce his speed and protect the door handle after 
discovering the perilous pojition occupied by the boy" ; and again awardrd 
plaintiff judgment in  the sum of $8,000. Defendants excepted and ap- 
pealed to the Superior Court. 

MThen thc cause came on to be heard in the court belolr-, the judge pre- 
siding orerruled the exceptions of the drfendants and entered judgment 
affirnling the axard .  Defendants exc~pted  and appealed to this Court. 

Attorney-General  .dfca1lu77(rn, - 1 s s i ~ t ~ r n f  A t forney -Geuern l  Lore, n ~ i d  
Gernltl F. White, N e m b e r  o f  Stag, f n r  d e f e n d o n  f appel lnnfs .  

R. L. Elnn? nnd J .  C .  1T'hisnnizf f o r  plainti f f  crppellee. 

B~RSHILT,, C. J .  T e  oberve  n ith &-fax or that the and/or method of 
naming the defendants in the captions to the sunmions and pleadings filed 
has been adopted in this cawe. The question immediately arises: Does 
plaintiff seek recorer. against thr  C'oimtg Eoard of Education or the 
State Board or against both defendanti? T\Tllen a judge of the Superior 
Court acquires jurisdiction of the parties and the subject matter in pend- 
ing litigation, any judgment or decree entered by him beconles w s  judi- 
cltfa as to the parties and all their privies. Hence, more exactitude in 
naming tliose n h o  are defendauts i; iequired. Gibson v. Ins~trrcncc Co., 
232 S . C .  712, 6 2 S . E .  2d 320, and case, cited; S. z.. XrT,amb,  236 K.C. 
287, 72 S.E. 2d 656; ,S. 2;. D n y g h t r ~ h  236 S.C. 316, 72 S.E. 2d 658. 

TITlien Patton, S. J.. on defenilank' firct appeal to the Superior Court, 
sustained the exceptions of defendants, plaintiff's remedy nac  by appeal 
to this Court. I n  the n ~ ~ a n t i n l e .  pending the diyosition of the appeal, 
the Cornmis+ion IT as bounc! by the order entered in the S u p ~ r i o r  Court. 
-Ilthough it is patent that a majority of the Conm~ission are "of the same 
opinion 411," it n a; their duty to bon to superior authority and eliniiilate 
those findings Patton, S. J., co~icludcd are not bupported by any compe- 
tent e d e n c e .  Inctead, t h e -  repllravd the language of the original find- 
ings, readopted them as so rephrased, mad? additional findings, concluded 
"that the proximate cause of the death of this child rras the conduct of the 
qcliool bus driver originating with escpssire speed and ending wit11 his 
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unexplained failure to reduce his speed and protect the door handle after 
djscovering the perilous position occupied by the boy," and again awarded 
plaintiff $3,000. 

Thus the facts found are in  substance the same and the questions pre- 
sented are identical. 

The record is devoid of any competent evidence tending to support the 
crucial findings made by the Con~mission on the question of negligence. 
The  bus was one of the newer type, and its door mechmism operated more 
easily than on the older type bus. Yet i t  took "sustained pressure" on the 
door lever to cause i t  to open. So all the witnesses tmtified. There is no 
eTidence in the record tending to show that this mechanism was loose or 
that  a jolt or jar would cause the door to open or that  the door or door 
lever was in the slightest state of disrepair. 

Nor  is there any evidence of speed or other r a n t  of due care on the part  
of the bus operator. The bus had just been put in motion after stopping 
to pick up a pascenger. I t  could not have attained any considerable speed 
a t  the time the mishap occurred, and no witness undertook to testify 
that  it had. 

When the deceased left his seat and walked to the front of the bus, both 
the bus driver and his companion told him to return to his seat. Even if 
wo concede that  the bus driver, on proper occasicln, was vested with 
anthoritg to use physical force to compel the deceased to return to his seat, 
that  occasion had not arisen nhen  the imfortunate accident occurred. 

It follon-s that  the court below erred in orerruling the defendants' excep- 
tions to the findings of fact made by the C'on~n~ission. I t  will now remand 
the cause to the Commission with direction that  it en tw judgment denying 
the claim of plaintiff and d ismi~sing the action. To that  end the judg- 
ment entered in the court belon. is 

Reversed. 

ROBERT RETSOLDS r .  JOHS S. JIURI'H. TRADISG a s  BUILDING SPE- 
CIAIITT COJIPAST, AXD J .  R FORDHAJI, T~ADIXG AS J. R. FORDHAM 
SERVICE STATIOS. 

(Filed 3 November. 1954.) 
1. Negligence § 3- 

Violation of a statute, or ordinance of a city or town, relating to the 
storage or handling of gasoline, is negligence per s:, but in order to be 
actionable such violation mnst be the proximate causcm of the injury in suit, 
including the essential element of foreseeabilit~. 
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2. Negligence 1- 
The general rule is that the riolntion of a statute enacted for the safety 

and protection of the public constitutes negligence per se, a fort iori ,  ~vhen 
swll  violation is in itself n criminal offense. 

3. Negligence 3 9- 
roreseeability is an essential elen~ent of proximate cause. eT en n l ~ e n  the 

ne~liqence complained of is a violr~tion of a safety statute. 

4. Negligence § 1G- 
Where the complaint alleges tlmt the violation of a safety statute n:ls 

the pro\imate CRUse of plaintiff's injllries, i t  is sufficient as  against de- 
murrer irithout particular allegntion as to foreseeability, unless it appears 
nfiirn~ntirely from the con~plaint that there was no cauwl connection 
between the negliqence aild the injury. 

3. Segligeme a§ 3, 6-Allegations held sufficicwt to  allege conculwnt 
nrgligencc of defendants in  failing to  label jug of gasoline. 

The co~nplnint alleged illat one tlefentlant sold to the other defendant a 
one-gallon jug of white gnsoline for cleaning purposes, that tlie jug had no 
label or xrarning of its conte~lts, that while the gnsoline was being trans- 
l ~ o l ~ e i l  in the back of the pnrch:~ser's truck and while the truck was parked 
1111 n street, some person phceil a 1)lowtorch in close proximity to the jug, 
tlrnt the jug esplodetl. bnrai~lg plaintiff, \ ~ h o  n-as standing some 1.5 or 20 
feet from the truck, nn(l t l ~ a t  the injuries n-ere proximately caused by the 
crrni.l~rrent ncrligence of tlefenrlnnts in riolnting G.S. l l M X .  The colu- 
~)lniut  further alleged on inforn~:rtiol~ nntl belief that the unlinown person 
wonltl not 11:rre l~laced the b lo \~ torc l~  in close l~rosimity to the jug if i t  hail 
been 1:1beled or market1 ns rrquiretl by law. IIcTtl: The complaint is suffi- 
cient to stxte n cause of nc,tion ngainst each defendant, both a s  to negli- 
crnre. and also as to 11roxim;ite c.:luse. since it rannot be ndj11dic:rted as a 
nlarter uf Ian. that an injury anc11 ;IS that received by plaintiff \ ~ n s  unfore- 
s i r ;~hlc  as a result of the riol;~tions of the statute. 

6. Pleadings § 15- 

.i tlemurrc~r acllnits facts nllegetl upon infonnntion and belief as  ell as 
P;tc.ts nlleged on 1)crsonnl lano\\ letlw. Whether the l)l:~intiff can prove ~ 1 ~ 1 1  
al lc~gai io~~s nllon the trixl is irrelrx-;nit to the tlnc~stion posed by tleninrrer. 

,\111,i. i r  hv tlefcnilaiit. f rom Tl7 iT/1 i lm\ ,  .J.. , \ n g ~ i t  33rd Term, 1964, of 
L r s t ~ m .  A M i n l ~ c d .  

Tlic ctiiiil)laint, i n  snbstmce,  allege- : 
I .  I k f e n d a n t s  were enqLigcd in hu-i11e.s i n  Iiinston. Murplz traded 

undt~ i  the name of Building Specialty Company. Fortlhnm traded under  
qT1oll. the 1 7 n 1 1 ~ c ~  of ,T. R. Fordl iam 8 c r ~  ice S t G  ' 

2. 011 2 1  A \ ~ g ~ i t ,  1953, 3 Iurph .  through n a ~ ~ i e d  employee;, acting as 
hi- aei.ilt-, 1nlrclla.cd fro111 Fort lhar~i .  or one of his employees, acting as 

his "~ 'n t ,  f o r  IISC i n  tlie cleailinr: of floors on a job contracted hy I \ lurph 
an(! ,111 \;.hich said employee< n-ere u-orkinp. one gallon of nl l i te  gasoline; 

and F o l d l ~ ~ i n .  or one of hi.; employee., zcting as his agent. sold to hfurph's 
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said employees, with knowledge of the purpose for which the purchase 
was made, the said one gallon of white gasoline. 

3. X u r p h  purchased and rece i~ed,  and Fordhanl sold and delirered, 
the one gallon of white gasoline "in a one gallon clear glass small neck 
jug" which did not have upon i t  the word "Gasoline7' in any form what- 
ever or any other word or words to indicate the conlents of said jug and 
did not have the words "Unsafe when exposed to heat or fire" upon any 
label or elsewhere on said jug, in violation of G.S. 1 1  9-43. 

4. Murph's said employees placed said jug, cont ,~ in ing one gallon of 
white gasoline, in the rear of Nurph's  pick-up truck, and in their use and 
operation of said truck parked it 011 a street in Kinston, near the curb, 
with the jug of white gasoline still sitting in the body of the truck. 

5. "10. That  a t  or about 11 A.11. o'clock on the 21st day of -1ugust 
1!153, a person whose identity is unknown to the plaintiff placed a blow- 
torch in close proximity to said jug of gasoline, which said blowtorch the 
plaintiff is advised, informed, belieres and so alleges was either hot or 
still in operation. That  the plaintiff is advised, informed, believes and 
so alleges that  the person who put the blowtorch near the jug of gasoline 
was unaware of the contents of the said jug, which had the appearance of 
water or some other harmless liquid, and accordinglj. was unan-are of the 
danger in placing said blowtorch near said jug of gasoline. That  the 
plaintiff is adrioetl. informed, beliews and so allege:, that  had the jug of 
gasoline been labeled or marked as by law provided said person ~ r o u l d  
have been made a~va re  of the contents of said jug a d  accordingly of the 
danger of exposing the same to heat or fire and would not hare  placecl the 
blo~rtorch in such close and dangerous proximity to the jug of gasoline." 

6. "11. That  the jug of ga>oline was ignited by the heat or fire from 
said blol~torch.  exploded ~io le~: t ly  and ~t afire the plaintiff, n-11o was 
standing about fifteen or twenty feet from said truck, seriously and per- 
~nanent ly  injuring the pleiatiff in tlic nianner and to the extent herein- 
after set out." 

7 .  "13. That  the acts of the defendants as hereiabefore set out were 
~ ~ r o n g f n l .  careless and unlawful and conitituted negligence, n-hich said 
acts of negligence, acting together, in severalty and teach defendant's acts 
of negligence concurring vit l i  the other defendant's acts of negligence, 
TI ere the direct and proximate cause of the gasoline c qdosion hereinbefore 
rcaferred to and of the injuries suffered hp the plaint iff  as a result tl~ereof 
as hereinafter alleged.'' 

Fur ther  allegations relate to the estent of plaintiff's injurie- and 
damages. 

Each defendant denlurred to the complaint on the ground that the facts 
alleged therein are not sufficient to constitute a cause of action. The court 
below orerruled the demurrers. Each defendant ex7epted and appealed. 
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O I L  ( ,is S: Langley  for  p l a i n f i f ,  crppeli~e. 
Bartlrti, Stifh (6 - l lcCof ter ,  J o h n  G. Dulcson, cr~ld LaRoque ,  A l l en  iP 

Pnrro  f f f o r  d e f e n d u t ~ t  J o h n  S. Xirrp11, irppellnnt. 
l f ' l i i f ~  cP d y c o c k  and 1T7hifciX er '6 J e g t  P S S  for de fendan f  ,7. E. P o r d h a ~ n ,  

appe77ont. 

COBBIL,~,  J. P l a i n t i E  bases his cause of action q u a r e l y  aud  solely 
upol: the allegrd violation by ench defendant of Ch. 425, Sec. 26, Publ ic  
L a n .  of 1937, which, as  amended, i a  now codified i n  G.S. 119-43 and pro- 
 ides as f o l l o ~ r s  : 

"Sw. 119-48. D i s p l a ? ~  required on c o ~ ~ t a i n e r s  used in ma7;iilg delireries. 
-ET-ery person delivering a t  wholesale or retail  a n y  gasoline i n  this S ta te  
shall c l r l i~  e r  tlle same to tlle purchaser only i n  tanks, barrels, casks, cans, 
or otlwr containers having the word 'Gasoline7 or  the name of such other 
like product. of petroleuni, as the case m a 1  be, i n  English,  plainly sten- 
ciled or labeled i n  colors to meet the  requirements of the regulations 
adopted 11- the Comini.sioner of ,Igriculture and/or the  Gasoline and Oil  
In,.pection Board. S u c h  dealers shall uot  deliver kerosene oil i n  a n 1  
har r t l ,  cask, can, o r  otlirr container nl l ich has  not been stenciled or 
labclerl a; llcreiilbefore provided. Every  person purchasing gasoline f o r  
use or .ale shall procure a d  keep tlie same only i n  tanks, barrels, cask<, 
can.. or other containers ,tenciled or lalwled as liereinbefore proridetl:  
Provitlrtl, tha t  nothing i n  this scction shall prohibit the d e l i ~ e r y  of gaso- 
l in r  1 ) ~ -  1io.e or pipe f rom a t ank  directly into the tank  of a n y  automobilr 
o r  nny other  motor wliicle : I ' r o ~  ided fur ther ,  t h a t  i n  case gasoline or  
other inflammable liquid is sold i n  bottle+, can., o r  packages of not more 
tlinn olir gallon f o r  cleaning and other cilnilar purposes, the label shall 
also lwar the ~ v ~ r d b  "17ncafe when espobed to heat  o r  fire.' " 

Violation of tile alwve s tatute  is a mi-denleanor. (3.8. 119-51. 
Tlw facts  alleged i n  the co~npla in t ,  deemed admitted by the demurrers, 

a re  .ucli a. to con\titnte a T iolation 11~7 each defendant of tlie requirements 
of G . S .  119-43. 

\'I( Ltrion of a ~ t a t n t e ,  or  ordinance of a city or tonn ,  relat ing to t l ~ e  
storano. l l a~ ld l ing  and dis tr ihut icn of ga.oline, is negligence 1 1 ~ ~  se. Sfo1,17 

2%. T i c , / ,  C'o., 1 Y O  N.C. 546. 10.5 S.E. 425, 1 2  ,I.L.R. 1297;  - \ - ~ i i ' t o ~ ~  7.. 

T P I ( ~ \  ( ' o . ,  ISO S.C. 561, 105 S.E. 433. This  is the  rule generally a <  to 
statntc- enactrd f o r  the  safety and protection of the publ ic;  n fortiori ,  
nlien .uch r iolat ion i n  itcelf is a cr iminal  offcnsc. Aldridqe r. B r t c f l j .  

240 S.('. 353, 32 S.E. 2cl 331. I n  s ~ ~ c l l  case, the sole question i. whether 
sucli n ~ g l i g e n c e  ( o r  wrong) was the p r o x i ~ n a t e  cause of the i n j u r y  f o r  
~vllicll rccovery is sought. 

True.  proximate cause, even when the violation of such s tatnte  is the  
neglicence inr olrzd, includes fore-eeahility as  one of i ts  elemcuts. Ald -  
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ridge v. I lns ty ,  s u p m .  But  when such negligence is alleged to have been 
the proximate cause of plaintiff's injury, this is mfficient, as against 
demurrer, unless it appears affirmatively from the :omplaint that  there 
11 as no causal connection between the alleged negligence and the injury. 

The complaint here negatives any inference of nqligence on the par t  
of the person who put the blowtorch in close proxin~ity to the unmarked 
jug containing the white gasoline. The explicit allegation is that  he was 
unaware of the contents of such jug, said contents having the appearance 
of water or other harmless liquid, and that he would not have so placed 
the blowtorch had he been warned by label or other marking on the jug 
giving notice of the fact that  the jug contained gasoline. These allega- 
tions, together with the general allegations as to proximate cause, deemed 
admitted by the demurrers, and the allegations as to negligence, are sufi- 
cient to constitute a cause of action against each defendant. 

I t  is well established that  the tort-feasor charged need not foresee the 
particular consequences ultimately resulting from hi:, negligence, but only 
that  by the exercise of due care he might hare  foressen that some injury 
would result from his act or omission, or that  consequences of a generally 
injurious nature might haye been espected. Hall 2'. Coble Doiries, 234 
S .C .  206, 6 i  S.E. 2d 63. As to those who violate a statute, such as that 
under consideration here, designed to preyent tragic consequences flowing 
from a failure to label or otherwise identify a dang;erous and esplosive, 
yet apparently harmless, liquid, we cannot say as a matter of law that, 
in a legal sense, an  in jury  such as that  received by plaintiff v a s  unfore- 
scteable. Rrrmsey zt. Oil Co., 156 S . C .  730, 120 S.E. ,331 ; 1ientzicX.y I n d e -  
p?ndent  Oil Co. e. Schn i f z ler ,  271 S.W. 570; Bradlzy  e. Fowler ( S . C . ) ,  
42 S.E. 2d 234; Annotation, 17 X.L.R. 695 et seq. Rather, mlder the 
allegations here, it  nould appear that such in jury  u-as unforeseeaLle by 
the man with the blowtorch. 

I n  accord, in relation to  similar statutes, are decisions in other juris- 
dictions including Frrrrrll c. X i l l e r  Co. (Xinn . ) ,  179 X.V. 566, and 
Stone 2'. Reiini,lg Co. (Jfich.) ,  196 S.VT. 339. 

JTe aye dealing here only with the sufficiency of the plaintiff'. plead- 
ing;  and v e  notice, of course, that the facts as to the acts, olwr\-ations 
and unawareness of danger of the man with the blowtorch arc alleged 
upon information and belief. E w n  qo, poeitire allegations of fnct. 1117011 
information and belief, as well as such allegations made on pcrsonal 
knovledge, ~vhen  denied, raiqe issue, of fact cletermin,tble by jury. I;ii~X.er 
2'. Linker ,  167 N.C. 651, 83 S.R. 736; C'oltrhrrn 2.. Bober f s ,  208 S . C .  768, 
I S 2  S.E. 657. We note that  the complaint is ver i f id ,  the form of wch 
wrificntion being prescribed by G.S. 1-145. 

The fact that  i t  is alleged that the identity of the man with the blo~v- 
torch ic unknown to plaintiff does not impair such 3llegations. VTe are 



S. C.] F A L L  TERM, 1954. 6 5 

not now concerned u-ith the source of plaintiff's information or  the  basis 
of his belief. H e  has made his allegations. H e  must  offer competent e r i -  
dence to  p r o w  his c a v ,  sec.uncluru allegcctn. I f  the ident i ty  of the  m a n  
with the b l o ~ t o r c h  remain; n n k n o ~ v n  to plaintiff, he  m a y  encounter d i f i -  
culty i n  establishing tha t  the alleged ~ i o l a t i o n  of G.S. 119-43 was the 
proximate cause or  one of the proximate cause. of his  in jury .  B u t  tha t  
question is not now before uc. 

F o r  the reasons -tated, the judgment o ~ e r r u l i n g  the  demurrers  is  
Affirmed. 

RILEY P. SHI'E r. EVLh JIBE SHUE. 

(Filed 3 Sorember, 1031.) 
1. Trurts 5 4b- 

IThere :I l~usband conreys property to his wife, or purchases property 
and eawes it to be conreyed to her. or places improvements upon her land, 
tlie law presnmes a gift, and no resnlting trust arises in favor of the hus- 
hand unless such prr.u~i~l~tion is rebutted by clear. strong, cogent, and con- 
1 incing proof. 

2. Trusts § 4c- 

Eridence that liusband and n ife purchased pro pert^, that the husband 
s~~gges ted  that deed be made to him and his wife, that the wife stated the 
deed should be made to her intliridually because of a possible lawsuit 
n-ainst him, aud that tlie l-~iisbanil stated that he had all confidence in hcr 
~ n ( 1  to niake the deed to her inrli~idually,   ti tho lit eridence that  he had 
el er requested her to put  the title in their joint names, is lrcld insufficient 
to rebut the presuiuption of a gift, and a motion to nonsuit in his action 
to establish a par01 trust or an equitable lien u~o11 the land for the amount 
of his contribution TTas properl~ nllowed. 

_IPPE~T> by plaintiff f rom A I I n ~ i i ~ l .  Spccinl  J u d g e ,  F c b r u a r y  Term,  1054, 
of RASDOLPH. 

Civil action instituted on 22 J u n e ,  1033, to impress a t rust  on certain 
land.: situate i n  Randolph  ponnty ,  S o r t h  Carolina. 

The  facts pertinent to thiq appeal  a re  stated belov-. 
1 .  It is alleged tha t  i n  1036. vliile the plaintiff and defendant were 

1iu;hand and n i f e ,  they p ~ i r c h a s x l  the k i n & -  i n  controrersy, consisting of 
105 acres, more or leqs, and the title thereto \!-as taken i n  the name of the  
defendant. 

2 I t  is fu r ther  alleged tha t  the funds f o r  the purchase of tlie property 
v e r e  p r o ~ i d r d  hy both parties, a11d tha t  "it n a s  agreed a t  said time, . . . 
b- expres. agreement between both of them t h a t  the equitable tit le was to 
be and remain jointly i n  their  names and  pos~ession." 
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3. It is also alleged that  the plaintiff and defendant executed certain 
deeds of trust on the property as security for loans; tliat the proceeds froin 
said loans were used in par t  payment of the purcha:e price, and that the 
s i m  of $1,700.00 still ~ ~ e m a i n s  unpaid on the pren1is.s. 

4. That  the defei~dant obtained a divorce from the plaintiff on 22 June,  
1953, nn the grounds of two years' separation. 

5. Tlie plaintiff seeks to be adjudged owner of ii one-half undivided 
interest in the lands i11 controversy a.; a tenant in coininon with the 
defendant, or to establish an equitable lien on the property in his f a ro r  
for $5,000.00, tllc amount lie alleges he has expended either as a part  of 
the purchase price of tlie property or on iniprovem~nts wliich he placctl 
on the premises. 

6. The defeildant filed an  answer ill which she dellies the material alle- 
gations ill the complaint and alleges that the plaint ff did not contribute 
any part  of the purchase price of the property described in the complaint. 

TVlien this cause came on for trial, the plaintiff offered no evidence in 
s i~ppor t  of his allegation to tlie effect that lie and hi., wife had an esprez- 
understanding that the equitable title to the proptvty was "to be and 
rcmain jointly in their names and possc'ssion," or t lLat  it was understoocl 
tliat tlie defendant was to hold any interest therein as trustee for the 
plaintiff. 

Tlie plaintiff's evidence bearing on this question v a s  to tlie effect tliat 
nlien the plaintiff and defendant went to the office of their attorney to 
have liiin prepare the deed, the plaintiff' wggested that  the deed be made 
to him and his wife; that  the defendant stated tlie deed should be made 
to her individually for the reason that  flie plaintiff and his former lantl- 
lord n ere already involved in a controversy tliat would likely result in a 
lawsuit. The attorney r a i d  some question as to whether it would be 
nise to have the property conveyed to the wife alonc,. The plaintiff then 
said, according to his evidence in the trial below, ' I hare  all the confi- 
dence in the world in her, go ahead and make the deed to her and her 
heir,.." Plaintiff likewise testified that  he had never requested the defend- 
ant to put the title to the land in their joint name's. That  lie and the 
defendant were married on 26 July,  1923 ; tliat they lave five children, all 
of wllom are married except one daughter, thirteen years of age, ~ v h o  
lives with the defendant. 

At  the close of plaintiff's evidence. the defendant niored for judgment 
as of nonsuit. The nlotion was allon-ed. The plaintiff appeals, assigning 
error. 

X o s e r  R. X o s e i -  for. appl lanf .  
Hal H.  W a l k e r  for a p p e l l e ~ .  
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I r s u ~ a x c ~  Co. C. MOTORS, ISC. 

D n s r ,  J. I t  is well settled i n  this  jurisdiction tha t  where the hus- 
hand convey% property to his n ife, or n here he purchases property and 
c a n m  it to be convcyed to her, the law pre-umes tha t  i t  is a gif t  and n o  
r e d t i n g  t rnst  arise?. C'crrlislc 1 . .  Ccrllislc, 225 S . C .  462, 35 S.E. 2d 4 1 s ;  
C n r f e r  1 % .  O x e n r l i n ~ ,  193 S . C .  474, 137 S . E .  424;  S i ~ l g l e f o n  1 3 .  C h e w y ,  
168 S.C. 402, 54  S .E .  69S; - 4 r i i n ~ f o n  7.. A r r i n g f o n ,  1 1 4  S . C .  151, 1 9  
S.E. 351. T h e  same x l e  applies x i t h  l e y m t  to  i m p r o r e m e n t ~  placed on 
the  ~vife's land by  the husband. S ~ l a o n  c. S e l s o n ,  17'6 X.C. 191, 96 S.E.  
986; K p n r n e ~ j  T .  T'cinn, 154 N.C. 311, 70 S.E. 747;  Arri71gton c. A r r i n g -  
f o n ,  supra.  

I n  order to rcbnt the pre-unlption of a g i f t  to the wife and establish a 
par01 t r m t ,  the ericlence must be clear, qtrong. cogent and convincing. 
C'nt  lisle 1 % .  Cnrl is le ,  s l r p n ;  .liiclrrson 2'. . l t ~ d e r s o n ,  177 N.C. 401, 99 S.R. 
106. 

The  evitlence adducrtl i n  the t r ia l  helow ib clearly insufficient to rebut 
the prcsurnption tha t  the money contributed by the plaintiff t o n a r d  the 
purcha+e of the propei ty and  f o r  improrenlcnts placed thereon m i 5  a gif t  
to his n-ife. O n  the contrary, the e~ irlence negatives the existence of a n y  
par01 t r u d  agreenlent. Likenise, the cvirlence rereals no fact% or circunl- 
Ytancei u h i c h  Tr o d d  cntitle the plaintiff to a n  equitable lien on the prem- 
ices i n  question for  the money he s e r b  to recover. 

The  judgment of the court h t l o ~ v  is 
Alffirmed. 

Automobiles 55 11, 1811 (2)- 
The ericlence tended t o  sllcrn- that four cars were traveling in line npou 

n three-lane higliw:~y, that tlie driver of tlie front car made a right turu 
into :I side road witho~it giring n signal, forcing the second drircr in line 
t o  stop in order to aroirl hitting the first car, that the clrirer of the third 
car brought it to a stop ~ ~ i t h o ~ i t  colliding with the seco~id car, ant1 that the 
driver of the fonrth car collitleil with the rear of the third car. There were 
110 ~eh ic les  a~proaclling from the opposite direction. Hfjl(7: The ericlence 
\v;is snfficicnt to ovcrrnle noii.siiit i n  :tn action by the owner of the fonrtll 
car against its driver to rec,orel for t h ~  (lall~ngr to the car. 

L \ ~ ~ ' ~ \ ~ A  hy defendant f rom Jl trr t iu ,  Spccitrl .Tlr t lqe, and a jury. a t  
January-February  Term,  1954, of I ~AS~OLPH.  S o  error. 

Civil action by  insurance company to recover, by way of subrogation, 
f o r  damage to a Cadillac automobile insured by  the plaintiff. T h e  dam- 
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age occurred by collision while the C'adillac was being road-tested in  the 
course of a 3,000-mile check-up by an eniployee of the defendant auto- 
mobile dealer. Tlie plaintiff discliarged itq insurance liability by paying 
the owner of tlle car tlie sum of $720.01, and then mstituted this action 
to recover over against tlie defendant, alleging negligence of the employee 
who was road-testing the Cadillac a t  the time of the collision. 

Issues of negligence, daniagea, and right of tlie plaintiff to recover as 
subrogee were suhniitted to the jury and ans~vered in favor of the plaintiff. 

From judgment on the verdict, awarding the plzintiff a recovery in  
the aniount of $720.04, the defendant appeals. 

O t t ~ c a y  R u r t o t ~  for p la in t i i f ,  n p p e l l r e .  
G.  E.  .Miller and A. St'. ReeX. / o r  t l e f e r ldc in t ,  appel lnr l f .  

J o ~ s s o s ,  J. The single question presented by this appeal is whether 
the evidence on whicli the plaintiff relies is sufficient to carry the case to 
the jury on the issue of actionable negligence. 

The collision occurred in the daytime on a dry, three-lane higllrvay. 
Three automobiles were traveling northn-ardly in line a t  about 30 to 35 
n~i les  per hour. 'The driver of the front car niade a riglit turn into a side 
road ~vitliout giving a +pal, forcing tlic ~econd  d r i ~  er in the line to stop 
ill order to avoid hitting tlle first car. The third driver in line, one 
O~vens, brought his car to a stop without colliding with tlie forward auto- 
mobile. When he stopped, the Cadillac hit the Owens autoniolile in the 
rear with such force tliat the front  part of the Cadillac went underneatli 
the Omens car, partially lifting i t  off the high\vay. .Is the witness Owens 
put it : "The front bumper of the Cadillac was up  uuder my gas tank. 
Tlie back end of my car was left clear. The bumper went under me." 
The estimate of repair costs as made Ly tlle defendant motor company 
disclosed damage to the hood, left and right fenders, l~orns,  grill, bumper. 
parking lights, headlights, fan  belt, radiator, and other damage to tlie 
Cadillac amounting to $770.04. a l t  tlle time of the collision O~vens, the 
driver of the third car, had his brakes on, and his tail light n a s  working. 
However, he gave no other signal of his intention to stop. -1s to this, he 
testified: "The man in front of me didn't give me a signal and I stopped 
a %  soon as I could, but I didn't have a chance to give a signal." There 
~ 1 . a ~  no vehicle approaching in the other two traffic lanes a t  the time. 

The elements of negligence alleged by tlle plaintiff include averment; 
tliat the defendant's agent i n  road-testing the Cadi1l:lc was (1) driving a t  
an  excessive rate of speed, ( 2 )  without maintaining a proper lookout, and 
( 3 )  following the Owens car too closely, in violation of G.S. 20-152. 

The evidence on which the plaintiff relies, when ~ i e w e d  with tlie degree 
of liberality required on motion to nonsuit. was sufficient to make out a 
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Tow G. PITTJIAS. 

prima f a c i c  case of actionable negligence on one or more of the grounds 
alleged. 

The 1-erdict and judgment will be upheld. 
N o  error. 

(Filed 3 Sovember. 19.74.) 

1. Bill of Discovery § la- 
The statutes relating to the pretrial examination of witnesses confer no 

right to investigate or inquire into matters which the court could not in- 
vestigate or inquire into in the actual trial. 

2. Evidence 14-- 
Confidential coluluunications of the patient t o  a physician are pririleged 

and the physician mill not be permitted to testify thereto except by consent 
of the patient or upon order of the presiding judge in term time upon a 
finding duly entered of record that the testimony is necessary to a proper 
administration of justice. 

3. Bill of Discovery la: Evidence 3 14- 
The judge of the Superior Court has no authority to enter an order in  

chambers for the pretrial examination of a phgsician in regard to confi- 
d c ~ ~ t i a l  communications of his patient. G.S. 5-71 ; G.S. 5-53. 

I)~FFVT)ISTS' appeal frorn Brtdislll, ,T., at  Chambers, C a ~ ~ i n - s a ,  23 
August. 1954. 

Tlii- is a civil action pending in the Superior Court of Catanba 
Co~in t -  for injury plaintiff alleges she r ece i~ed  by reason of the actionable 
negligt~nce of the defendants in a tractor-trailer-autonlobile collision. 
Plaintiff alleges serious pwsonal injury for which she seeks to recover 
$40,640.55. Each of the defendants an*n-ered, denying negligence and 
liability. 

The defendants made a motion in the cause, asking the court for an  
order permitting them to take the deposition of Dr. A. G. Brenizer, Jr . ,  
the physician who treated plaintiff for her injuries, and "requiring the 
said doctor to  submit himself to the taking of said deposition . . . per- 
taining to his examination, the medical history secured by him, his diag- 
no+ and treatment of th? plaintiff, and as to her present condition." 
The defendants state in their motion: "These defendants have no infor- 
mation concerning the plaintiff's physical condition prior to the collision 
out of which this action arises and have no information as to the nature 
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and extent of plaintiff's injuries . . . that  the atto-neys for the defend- 
ants are without sufficient medical information to properly defend this 
action." 

After notice, Judge Rudisill held a hcaring in Chrimbers on 28 August, 
1954, and '(after reviewing the pleadings and two medical reports signed 
by Dr .  Brenizer pertaining to plaintiff's injuries," concluded he did not 
have the authority to order the examination, overruled the motion as a 
matter of law. The defendants excepted and appealed. Only the de- 
fendant Gaston perfected his appeal and filed a brief. 

M a r y  Gaiil ter l17hitenpr and  Lozris A. W h i t e n e r  for p l a i n t i f ,  appellee. 
J a m e s  C. S m a t h e r s  f o r  d e f e n d a n t  Il'illiam D. G c s f o n ,  appel lant .  

HIGGISS, J. The defendants applied for an  order of court permitting 
them to take, and requiring Dr .  Brenizer to submit to the taking of, a 
deposition "pertaining to his examination, medical history secured by 
him, his diagnosis and treatment of the plaintiff, . . ." Such a deposition 
~vould require the physician to disclose not only his clinical findings, 
diagnosis and treatment, but ('the history secured by him" from tlie plain- 
tiff-information of a very confidential nature. 

The defendants do not proceed under the deposition statute, G.S. S-71, 
broad as its provisions a re :  "Any party in a civil action or special pro- 
ceeding, upon giving notice to the adwrse party 01 his attorney as pro- 
vided by law, may take the deposition of persons whose evidence he may 
desire to use without any special order therefor, u~lless the witness shall 
be beyond the limits of the LTnited States." This statute does not con- 
template the taking of deposition of a person disqualified to gire evidence 
i n  the case. I t  confers no right to investigate or inquire into matters 
~vhich  the court could not investigate and inquire into in the actual trial. 
The deposition statute, therefore, must be considered in connection with 
G.S. 8-53, which provides: "Cotnwtunications bekween physicinn and  
pafient.--Xo person duly authorized to practice physic or surgery shall 
be required to disclose any information which he may have acquired in 
attending a patient in a professional character, and which infornlation 
was necessary to enable him to prescribe for such patient as a phpic ian ,  
or to do any act for him as a surgeon : Provided, that  t h e  presiding judge 
of n superior  court  may compel  such disclosure, if in his opinion the same 
is necessary to tlie proper administration of justice." (Emphasis added.) 

One of the objects of this statute is to encourage full and frank dis- 
closure to the doctor. The law protects the patientJ$ secrets and makes it 
the duty of the doctor to keep them, a duty he cannot maire. The veil 
of secrecy can be d r a ~ r n  aside only by the patient or by " the  presiding 
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judge o f  a superior  court," and by him only when the ends of justice 
require it. 

I n  cou t ru ing  C.S. 1798, now G.S. 5-33, Just ice  Brogden,  in the ca>e 
of , 5 ' ( ~ ~ y ~ r  c. Tlreskelt, 201 S .C .  500, 160 S.E. 575, sa id :  "C. S .  179s 
~ ~ r e x r i b e s  the pririlege protecting physicians in disclosing confidential 
information required in the course of employment in treating a patient. 
The statute was construed in I P S .  C r .  c. Boddie ,  194 S .C .  199, 139 8.3:. 
225, 2nd in  8. c. Seu \onze ,  195 N.C. 552, 143 S.E. 157. The opinion in 
the Srri~sonze case, sup~cl ,  declares: 'If the statement,- were pririleged 
under this statute, then in tlie absence of a finding by the presiding judge 
duly entered upon the record. that the testiirloily v a s  neces>ary to a proper 
admiui-tration of justice, i t  was incompetent, and upon defendant's ohjec- 
tion should have been excluded.' " 

The statute contemplates a Superioi. Court in term. -1s stated in the 
ca.e. cited, the presiding judge must enter his findings upon the record. 
Tlii, he  can do only in term and after hearing. TTllile Judge Rudisill 
ua. a Judge of the Superior Conlt, he was not at the time fAe pr~s i r l inq  
j u t 7 ~ j e  of a Super ior  Cour t  in  t e r m .  H c  had no authority to enter tlie 
recluc.ted order in C'hambers. I t  f o l l o ~ v ,  therefore, that  he x i s  correct 
i11 dcnyir~g the motion as a matter of lan .  

Affirmed. 

(Filed 3 Sorember, 19.74.) 

Husband and Wife § led (2)- 
T l ~ t  the parol s~paration agreement between the parties included a 

.rttlciuent of tlle notes theretofore executed by the husband to the n-ife 
11cTiT (leternlined by the verdict of the jury i n  a trial free from prejudicial 

A \ ~ , ~ b t  IL by plaintiff from Roussecrr~, .I., June  Term, 1954, of C A B A R R ~ S .  
( 'iril action instituted on 30 Korember, 1953, to recorer balance alleged 

to be due on two promissory notes. 
1. Thr  plaintiff alleges that the defendant borrowed $2,000.00 from l i ~ r  

on 22 March, 1948, for which he executed and delirered to her his promis- 
sory not? in said an~ount ,  qaid note bearing interest a t  the rate of six per 
cent per annum from date until paid. 

2. That  on 11 February, 1952, a t  which time there was due on said 
note tlie sum of $2,466.33, the defendant paid on said note the sun1 of 
$2,050.00, leaving a balance due in the s u m  of $416.33. 
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3. That  on 18  June, 1952, the defendant borrowed from the plaintiff 
the sum of $3,000.00 for which he executed and deli~vered to her his prom- 
issory note in said sum, bearing interest a t  the rate of six per cent per 
annum until paid. 

4. That  on 29 July,  1952, a t  which time there was due on the note 
referred to in paragraph three above, the sum of $3,020.50, the defendant 
paid the sum of $1,000.00 on said note leaving a balance due of $2.020.50. 

5. The defendant filed an  answer in which he d e g e s  that  the notes 
described in  paragraphs one and three herein have heen paid in fu l l ;  the 
t ru th  being that  the plaintiff and defendant, being husband and wife, 
eiltered into a deed of separation on 29 July,  1952, and that  the defend- 
ant  conveyed unto plaintiff real estate of the value of more than $50,- 
(300.00 in full and complete payment, satisfaction ~ n d  settlement of any 
and all claims and demands of whatsoever kind or r,ature, inclucling pay- 
ment of the notes described in the complaint; that  in addition to the con- 
veyance of the real estate above mentioned, the defendant turned oyer to 
the plaintiff two $500.00 savings bonds and $1,000.ClO in cash. 

The plaintiff testified that  the defendant still owes her $416.33 interest 
on the note dated 22 March, 1948, and $2,020.50 on the note dated 18 
June,  1952; that  she did not agree to give her h u b a n d  $3,000.00 if he 
would let her have the "big house7' instead of the a ~ a r t m e n t .  

The defendant testified that  when he paid the $5!.000.00 in settlement 
of the first note, his wife said she was not charging him any interest; 
that  all she wanted was the $2,000.00, but he g a r €  her $50.00 anyway; 
that  she then handed him the note and he tore it up. As to the second 
note, he testified, he settled that  note in full by agreeing to g i ~ e  her the 
"big house" instead of another house she had ageeed to take in their 
property settlement; that  they signed the separation agreement on 29 
July,  1952, before the Clerk of the Superior Court. Tha t  he then went 
to the house and got his deed and ga le  her hers. 'Chat he said, "Where 
is the note that  is part  of the settlement?" That  she went and got the 
note, and he said, T o w  are you perfectly satisfied?" She said, "I am 
satisfied, perfectly satisfied." That  he then counted out ten $100.00 bills, 
laid them on the table and tore up  the note and walked out. 

The jury, upon an appropriate issue, returned rt verdict to  the effect 
that  the defendant was not indebted to the plaintiff in any amount. 
Judgment was entered on the x-erdict, and the plaintiff appeals, assigning 
error. 

K e n n e t h  B. Cruse  a n d  B. Mr.  R l a c k ~ i ~ e l d e r  for appel lant .  
R. Fzirmcrn J a m e s  f o r  crppellee. 
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PER CVRIAAI. T h e  sole question to he determined by  the j u r y  was 
whether the property settlement made between the parties a t  the  t h e  
they entered into the separat ion agreement, which settlement was not  
reduced to writing, included a settlement of a n y  and  al l  l iability on the  
par t  of tlie defendant to  tlie plaintiff by reabon of tlie execution and  de- 
livery of the aforesaid notes. T h e  j u r y  heard the evidence and, upon the 
facts found therefrom, returned a verdict i n  f a r o r  of the defendant. 

S o  prejudicial error  appears  i n  the  charge of the  court,  and  no suffi- 
cient reason is discloe?d on tlie record tha t  ~ o u l d  just i fy disturbing the 
verdict rendered. 

S o  error. 

T'IRGIXIB JARRELL, PETITIOSER, v. R. PAUL JARRELL. RESPOITDEST. 

(Filed 3 Sovember, 19.31.) 

Divorce # 16-Failure to par sunis for support of children in accordance 
with order must be willful to constitute contempt. 

I n  a n  action for alimony without divorce a consent judgment was entered 
ordering the husband to pay the wife a stipulated sum each month for the 
snpport of their two childrrn so long as  the children xere  not self-support- 
ing. At a later term the order mas modified to increase tlie payments and 
to require the husband to malie them to the Clerk of the Superior Court 
instead of to tlie wife. 1:pon motion in the cause to attach tlie husband 
for contem~c for failure to provide snl)port for the chilclren, the court found 
upon supporting evidence that the hushand acted ill good faith in reducing 
his payments one-half subsequent to rhe marriage of his daughter and in 
maliing no payments for tlie support of the son clllring the time his son v a s  
living with him. I I e ld :  The findings support tlie court's ruling that re- 
spondent had s l~own sufficient cause w l i ~  he s11011ld not be held in willful 
contempt. 

,\PPE.IL by petitioner froni Hali, Special Jztdqr, J u l y  T e r m  1954 of 
R a s n o ~ p ~ .  Affirmed. 

Motion i n  the cauqe to at tach the  recpondent fo r  alleged contempt fo r  
wilful fai lure  to  provide support  fo r  his cliildren. 

I n  F e b r u a r y  1949 the petitioner instituted a n  action f o r  a l imony n-ith- 
out divorce. G. S. 50-16. I n  the same nlonth and year  the Clerk of tlie 
Superior  Cour t  of Randolph County signed a conqent judgment i n  saitl 
action ordering the respondent to p a y  to petitioner $50.00 a month  f o r  
the maintenance and support  of their  tv-o cliildren, Lorena Ja r re l l  alill 
Roger  Lee Ja r re l l ,  "so long as  w i d  children a r e  not self-supporting." 

-\t  the l r a y  Special T e r m  1950 of Randolph  Superior  Court,  Sharp .  
Special J u d g e  presiding, on motion i n  the cause-both petitioner and 
respondent being present i n  court with counsel and  offering evidence- 
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amended the consent judgment, and ordered the respondent to increase 
his payments to $100.00 a month. There was no 21ppeal. At the Ju ly  
Term 1953, Pless, J. presiding, the judgment mas further modified by 
requiring the respondent to make the monthly payments to the Clerk of 
the Superior Court, rather than to petitioner. 

Respondent secured an  absolute divorce from petitioner a t  the June  
Term 1950 of Randolph. 

On 2 Ju ly  1054 petitioner filed a motion in the cause to attach respond- 
ent for contempt for wilful failure to comply with the order of the court 
entered by Sharp, Special Judge, to pay $100.00 a nionth for the support 
of his two children, contending that  he was $335.00 In arrears in his pay- 
nlents. At the hearing petitioner testified that  Lorma  Jar re l l  n-a< mar- 
ried in N o ~ e m b e r  1952, since which time her husband has supported her. 
H e r  evidence also tended to show that  respondent has paid only $50.00 
a month since Lorena Jarrell's marriage;  that  Roger Lee Jarrel l ,  now 
13lh  years old, stayed with his father two weeks in December 1953 and 
has been with him since 13  .Tune 1954, and respondmt has made no pay- 
n ~ e n t  to the Clerk for his minor son's support, when l i r ing  with him. 

Judge Hal l  entered an  order that  respondent assumed in good fai th that  
he was not required to pay $50.00 a month for the support of Lorena 
Jarrel l  since her marriage, and assurncd in good f , l i th that  he n a s  not 
required to pay $50.00 a month for the support of Roger Lee Jarrell,  
while living with h im;  that  upon the baris that  he is required to pay only 
$50.00 a month when his son is not with him, Judge Hal l  found as a fact 
that respondent is $35.00 in arrears, which he is no7v ready to pay. His  
Honor then adjudged that the r~spondent  has showi- sufficient cause why 
lie should not be held in wilful contempt of court, :ind entered an order 
accordingly. 

Plaintiff excepted and appealed, assigning error. 

-4 I-chie I;. S m i t h  n n d  D e a ~ l c  E'. Be l l  for Responde t l t ,  Appe l l ee .  
O t t w n y  B u d o n  f o r  P e t i f i o n ~ r ,  A p p e l l n n f .  

PER CURIAM. There i j  competent evidence in the Record to support 
His Honor's findings of fact that  the respondent ac'ted in good fai th in 
reducing his payments to $50.00 a month since Lorerta Jarrell's marriage, 
a d  in not making a payment of $50.00 a month while Roger Lee Jar re l l  
\ \as living with him, and that on that  basis he is only $35.00 in arrears, 
11 hich he is now ready to pay. Such findings of fact support His  Honor's 
conclusion that  respondent has shown sufficient cau:,e why he should not 
he held in wilful contempt of court. To constitute contempt the violation 
of the order to pay money for cupport of children ixust be wilful. W e s t  
I . .  1T7eef, 109 N.C. 12.  153 S.E. 600; T'ntighan I * .  T7n rghnn,  213 K.C. 150, 
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RICH v. As~rmor,o. 

195 S.E.  351;  Sin i f l~~( , ic lc  u. S ~ r ~ l t l ~ u ~ i c k ,  218 S . C .  503, 11 S.E. 2d 455. 
Judge  H a l l  was correct i n  rul inq t h a t  the eridence failed to sho\v a wilful 
contempt. 

,If'iirmed. 

BA\STER C .  R I C H  r. TITI' T O W N  O F  A S H E B O R O  

(Filed 3 Sovember. 19.X.) 

Rhnicipal Corporations 8 14a- 
Soilsuit 71rltl properly entered in this action by plaintiff to recorer for 

injuries resulting when lie stepped from the pared side\valk to an unpaved 
grass plot between tlle sidewallr and tlie street, and struck his foot against 
n rorlr protruding about two inches above the le~-el of the liiipaved grass 
plot. 

AFFFAL by plaintiff f rom I , ? o u \ s c ~ ~ r u ,  .I . ,  a t  March  C i r i l  T e r m  1934, of 
R ~ S D O L P H .  

Civil action to recover darnages f o r  perqonal i n j u r y  sustained by plain- 
tiff i n  the town of A\sliehoro oil I1 Y a y ,  1051, allegedly the result of negli- 
gence of defendant, a municipal  corporation, u r ~ d e r  these circumstance.: 

T h e  scene of the injury,  Church  Street,  runs  north and south. I t  inter- 
sects with H o o w r  Street  which run; enst and   vest. There i q  a p a r d  
s idevalk approximately four  and  a half or five feet v i d e  on west side of 
Church Street.  Between this hard  surface and the street there is a n  
unpared  grass plot approxiniately t v o  and  a half feet x ide .  

l\'lien going south on the pa led  sidev alk on Church  Street,  approach- 
ing, and about t n e n t y  feet f rom IToorer Street,  plaintiff, obkerring a m a n  
acr0.s tlle street whom he  anted to see, stepped down on to tlie said 
unpared  grass plot, and  h i t  "his toe over a rock," the color of tlie ground, 
and sticking "up about two inches high." 

Plaintiff testified: "I h a r e  probably known this place f o r  20 or 25 
year.. I never had  seen the rock sticking out of the  ground unt i l  I h i t  
my foot on i t  . . . I have been going along this par t icular  road for  1 5  
year-. T h e  same pa th  t h a t  I take each time. I n a l k  on the cement . . . 
I do not know whether the city knew there was a rock sticking up. As to 
w11;c- I didn't go d o v n  the paved portion of this sidexvalk and  croqr where 
i t  is marked and  s tay  on the p a r t  tha t  was paved, I wanted to qee M r .  
B r o n n  over there . . ." 

Motion for  judgment as of nonsuit n a s  granted a t  close of plaintiff's 
evidence, and fronl judgment i n  accordance therewitli, plaintiff appeals 
to tlie Supreme Cour t  and assigns error .  
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O f t w a y  B u r t o n  for p l a i n t i f ,  nppellant. 
Arch ie  L. Smith for d e f e n d a n t ,  appellee. 

PEE CURIA~I .  The ruling of the trial court upon the niotion for non- 
suit finds support in the cases of Get tys  1%. T o w n  of Al~'arion, 218 X.C. 266, 
10 S.E. 2d 799, and Il'ater-s 2.. 'l'oti~n of l l e lhaccn ,  222 X.C. 20, 21 S.E. 2d 
S40, under authority of which the judgment below is; 

Affirmed. 

(Filed 3 sorember, 1934.) 
Insane Persons 8 9b- 

In a proceeding requesting an increase in the allowance to the dependent 
of a permanently insane veteran, all persons who would be entitled to a 
distributire share of the estate in case of death are necessary parties, and 
the Veterans ddlninistration is a proper party. G.S. 35-23; G.S. 36-28; 
G.S. 35-29. 

DEFEXDBST'S appeal from FrizzeUc,  J., LESOIR. 
On 13  February, 1954, Daisy Rhem Patrick file11 a wrified petition 

before the Clerk of the Superior Court of Lenoir County, asking for an 
increase in the allowance ordwed paid to her in the former proceeding 
between the same parties instituted 21 February, 1939. Reference is 
made to the allegations in the original petition which are fully surnmar- 
ized in this Court in the case on appeal reported in 216 S.C.  525, 5 S.E. 
2tl 724. 

The new allegations in the present petition a re :  The cost of living 
has greatly increased; the petitioner's ability to supp'en~ent her allowance 
has diminished by reason of her health and age; the fund in the hands of 
the guardian has increased to more than $35,000. 

The guardian answered, denying the allegation of inability of petitioner 
to supplement her income by her earnings. The gu,irdian requested the 
court to comerye the estate of the non-sane reteran. 

The allegations in the original complaint, which are referred to in the 
present one, are that the veteran is and has been s ime 1918 mentally in- 
competent, and since that  date has been confined in the Veterans Hospital, 
probably suffering from incurable insanity, and that  he will probably 
remain so confined during the remainder of his life That  the ~ e t e r a n ,  
IIosea Collins Rhem, is of full age, unmarried and without issue. The 
veteran's next of kin are the petitioner, who is a sister, one brother, 
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F r s ~ r c n  v. T ~ m r  Co. 

Alonzo Rhenl of New York City, and one niece, Jessie May Fisher, of 
Lenoir County, ~ h o  has instituted a poceeding similar to this and for 
the purpose of obtaining an allovance from the veteran's fund. The 
responde~it is the duly qualified bnd acting guardian of the veteran. 

After hearing, the clerk stated his findings of fact and co~iclusions of 
law a i d  ordered the guardian to increase tlie allowance from twenty 
dollars per month to seventy-five clollars per month. The judgment 
an-arded attorney's fees in the sun1 of $650.00. I t  was provided that  the 
monthly allowance and the attorney's fees should be charged as an  ad- 
vancement to the petitioner. 

Judge F r i z~e l l e  reviex~ed the clerk's findings of fact, conclusions of l a~v ,  
and approved the order. The p a r i l i a n  appealed. There lvere no parties 
to the proceeding other than the petitioner and the guardian. The record 
does indicate the TTeterans ,2dministration IT-as informally notified of the 
hearing but did not participate. 

,Illen (1: A l l e n  a n d  L a m a r  J o n e s  for p e f i t i o n e i ~ ,  npyel lee .  
J o h n  Q. Dnzcson fo r  d e f r n d a n f ,  nppe l lnn t .  

PER CCRIAJI. G.S. 35-23 requires that  all persons be made parties 
who ~ rou ld  be entitled to a distributire share in the estate in case of 
death. G.S. 35-28 provides tlie allonalice shall be made only in case of 
permanent insanity. G.S. 35-29 provides that the advancements shall 
cease in case the reteraii is restored to sanity. 

The nest of kin are neceqsary parties to the proceeding under the first 
section above quoted. The T'eterans -2dmiaistration n-ould appear to be 
a proper party under the t ~ v o  succeediilg sections. 

The case is remanded to the Superior Court of Lenoir County in order 
that  additional parties may be bronglit in and an opportunity g i ~ e n  them 
to be heard. 

Remanded. 

JESSIE JIAT FISHER; A N D  DAISY RHEM PATRICK, ATTORNEY IS FACT 
F O R  JESSIE MAT FISHER, v .  BRANCH BANKING 8: TRUST COM- 
PANY, GT~ARDIAX OF HOSEA COLLINS RHEJI, DISABLED VETERAR'. 

(Filed 3 November,  10S4.) 

DEFESDIST'S appeal from Fri-izellr ,  ,T., LESOIR. 

A l l e n  R. A l l e n  n n d  L a n t n r  J o u e r  f o r  p ~ f i f i o n e r ,  nppellee.  
J o h n  G. Dazcson fo r  responr lcnf ,  n p p e l l n n f .  
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PEE CURIAM. 011 the authority of the case of D a i s y  R h e m  Pat r i ck  c. 
B r a n c h  R a n k i n g  (6 T r u s t  C o m p u n y ,  G ~ a r d i a n  of I losea Collins R h e m ,  
an te ,  76 ,  this case is remanded to the Superior Court of Lenoir County 
in order that  additional parties may be brought in and an  opportunity 
given them to be heard. 

Remanded. 

STATE v. VELTON FREEJIAS. 

(Filed 3 Sovember, 1934.) 

Appeal and Error § 16: Criminal Law § 74- 
Where judgnient is entered in an sction tried a t  a term prior to the con- 

vening of the Snpreme Court, the appeal must be taken to that term of the 
Supreme Court. 

APPEAL hy defendant from Roussenlc, J., ?Tanuary Term 1954, XOKT- 
QOBIERY. 

Criminal  prosecution upon a bill of indictment in which it is charged 
that  the defendant did unlawfully possess, possess foi the purpose of sale, 
and transport certain intoxicating liquors. 

The jury returned a verdict of guilty on all three counts "as charged 
in the bill of indictment." The court pronounced judgment on the w r -  
diet and defendant appealed. 

Attorney-General  lIIc-1Iullan and  --lssistanf At torney-Genernl  B r u f o n  
for t h e  S i a f e .  

; I lcLean & S t a c y  for the d e f ~ n d a n  f .  

PER CURIAM. This criminal action was tried a t  the January  1954 
Term of Nontgomery County Superior Court prior to the convening of 
the 1984 Spring Term of this Court. I t  was the duty of the defendant 
to docket his appeal a t  that term. This he failed to do, and there was no 
petition for certiorari.  Docketing for hearing a t  this term comes too late. 
Hence the appeal must be dismissed on authority of Jones  c. Jones ,  232 
S . C .  5115, 6 1  S.E. 2d 335, and cases therein cited. 

Since the exceptive assignments of error relied on hy defendant are not 
of suflicient merit to require a new trial, the result in effect is the same. 

,lppeal dismissed. 
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STATE v. TOMMY FLOYD 

(Filed 3 Xovernber, 1054.) 

APPEAI, by defendant from F o / l n t a i n ,  AS. J., J u n e  Term, 1954, of 
RASDOLPH. 

Tonirny Floyd, defendant, and Jody R. Floyd, his brother, 1% ere charged 
in one warrant  n i t h  unlawful possession, transportation and posses>ion 
for the purpose of sale of approxinlately 72 gallons of nontax-paid intosi- 
eating liquor. Tr ia l  in Randolph County Recorder's Court resulted in 
defendant's conviction, and from judgment pronounced he appealed to 
Superior Court. There, after jury trial on original warrant, the rerdict 
was "Guilty of poqsession and transportation of n.hiskey, as charged"; 
and judgment was pronounced thereon. Defendant excepted and all- 
pealed, and assigns errors. 

At to rney -Genera l  M c - l f ~ i l l a n  crnd J s a i s f a n t  -1 i f o rney -Genera l  L o r e  fols 

f h e  S t a t e .  
iSnnz IT'. X i l l e r  for d e f e n d n n t ,  nppr l l nn t .  

Pait CURIAX -Ippellant failed to file his brief in this Court within 
the time required by Rule 25, Rules of Practice in the Supreme Court, 
233 S.C.  780-751. Thereupon, the Attorney-General m o ~ e d  that  thc 
appeal be dismissed and the judgment affirmed. E r e n  so, he concedce 
frankly that he has not been inconrenienced by appellant's delay in filing 
his brief. n u t  appellant's brief ~i-hen filed did not comply n i t h  other 
pro~is ions  of Rule 25, includinq the following: '(Such brief shall contain, 
properly numbered, the sereral g rom~ds  of exception and assignment of 
error with reference to printed pages of transcript, and the authorities 
relied on classified under each assignment . . ." 221 N.C. 562-563. 

S o  error appears on the face of the record proper. Moreover, careful 
consideration of appellant's exceptive assig~inlents of error fails to disclose 
prejudicial error;  and the assignment.. are not such as to call for analysis 
and discussion. The issue lvas prinlarily one of fact, the jury's rerdict 
being adreree to defendant. 

Should the Attorney-General's motion be allowed? I t  matters not, for 
in cither erent the judgment of the court below must be affirmed. I t  is 
so ordered. 

Affirmed. 
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LONNIE COLE r. CLYDE HIAT?'. 

(Filed 3 Norember, 1931.) 

APPEAL by plaintiff f r o m  L'ottssrozi, J., a t  X a i d l  Term,  1954, of 
RIR'DOLPH. 

Civi l  action f o r  nlalicious prosecution. 
F r o m  judgment  as  of involuntary no~ian i t  entered a t  the close of plain- 

tiff's evidence, he  appeals. 

0t tu :ay  Buyton for p la in t i f f ,  appel lani .  
I i i a t t  & H i a t t  for de fendan t ,  npl~el lee .  

PER CURIAJL This  appeal  presents no new question or  feature requir- 
i n g  discussion. T h e  facts  a r e  simple and the appl ical~le  principles of l aw 
a r e  well established by  numerous authori ta t ive decisions of this Court.  
The eridence adduced when liberally construed i n  favor  of the  plaintiff is 
insufficient to  make  out a prirnn facie case. T h e  judgment  of nonsuit will 
be upheld. 

Affirmed. 

STATE OF NORTH CAROLINA ox TIIF. RELATIOX OF TVILEY H. TAYLOR, 
JR., Y. CAROLINA RACING ASSOCIATION, IN(:., THE TOWN O F  
NOREHEAD CITY, A X D  THE JIOREHEAD CITY RACISG COJIJIIS- 
SIOS. 

(Filed 10 Soveuber, 1951.) 

1. Constitutional Lnw 5 25- 
A contract iniposes no binding obligations if its validity is dependent 

upon the provisions of an nnconstitutional statnte. Constitution of the 
United States, Art. I ,  sec. 10. 

2. Same- 
The Federal Constitutionnl protection of the obligations of contracts 

against state action is directed onl;r against impairment by legislation and 
not by judgments of courts. Constitution of the t.nited States, Art. I, 
sec. 10. 

3. Nuisances 5 t3b: Injunctions 4d: Constitutional Law 5 20a- 
G.S. 10-1 et seq., defining public nuismces and prcriding for the abate- 

ment of such nuisances by the closing of the premise:; for one year, unless 
sooner released, and the snle of the personal property seized in the absence 
of bond by defendant, and the distribution of the p r~ceeds  of sucli sale, is 
constitutional. 
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4. Injunctions § 4j: Public Officers 5 9- 
The rule that ncts prrforn~ed by n public ofticer or agency under color of 

legislative authority may not be enjoined as  a statutory nuisance under 
C;.S I!)-1, ( t  scq. .  on the qround of the alleged unconstitutionality of the 
legislation, does not apply to such injunrtion agnilist the acts of a prirate 
person, firm, association, or corporation. 

5. Gambling S 1 : Injunctions 4d- 
Betting on dog races under a pari-mutuel system having no other purpoqe 

tlian that of providing the facilities for placing bets, calculating odds, de- 
termininq ~vlnnings, if any, constitutes gambling, and is subject to abate- 
ment by injunction a s  a statutory nuisance, G.S. 19-1 ct scq., unless <pec.ifi- 
cnlly permitted by constitutional statute. 

6. Constitutional Law §§ 17, It(- 
Construing Chapter 640, Pnblic-Local and Private Laws of 1930, ~t is 

I i t lr l  that tlie act conten~plates there shall be only one franchise and licensee 
a t  n time for the operation of the race tracli thereuntler. and theretore. 
the act is unconstitutional as  being in riolation of Article I, Section 7, and 
Article I. Sectiou 31, of the Constitutioil of North ('nrolina. 

7. Constitutional Law § 11- 
The police power of the state is ns extensive as may be required for the 

protection of tlie public health, safety, morals. ant1 general welfare. 

8. Constitutional Law § 14- 
The General Assembl~. may prohibit or regulate gambling in the exercihe 

of the police power. 

The police power may not be exercised to grant privilege or iininunity to 
particular persons, or to persons in a particular locality, to violate general 
statutory laws condemning gambling and proscribing the operation of 
ganlbling establishments. 

10. Constitutional Law 5 17- 
The e ~ c l u s i r e  privilege granted to the holder of a franchise tinder Chair- 

ter 640, Public-Local and Private Laws of 1939, to operate a dog race track 
is not in consideration of public serrice within the meaning of Article I, 
Section 7 ,  of the Constitution of Xorth Carolina, notwithstanding that a 
municipality receives a fraction of the gross receipts of such operation 

11. Constitutional Law Ej 8c- 

The General Assembly may not delegate to qualified voters of one govern- 
mental unit, e.y.. u town, the power to decide n-hether a statute shall be in 
force and effect in a territory outside the limits of such governmental unit. 

Legislatire pover rests e~clusirely in the General Assembly, and may 
not be delegated except as authorized by the Constitution. Constitution of 
North Carolina. Article 11. 
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13. Statutes § 2- 

Chapter 340, Public-Local xnd Private Laws of 1Cl39, which prorides for 
the operation of a pari-mutuel dog racing track 1 ) ~  the licensee of the 
Racing Commission is held a local and special act r~llating to trade, and is 
unconstitutional. Constitution of North Carolina, -4 rticle 11, Section 20. 

A 1 ~ r ~ . ~ r ,  by defendant from lT'ill;cims, J., June  Term, 1954, of 
CARTERET. 

This is a civil acticn brought i11 the name of the State of North Caro- 
lina, on relation of Wiley 11. Taylor. Jr . ,  a citizen and resident of Car- 
teret County, against the defendant Carolina Racing Association, Inc., a 
private corporation, under the provisions of Ch. 19 of the General Stat- 
utes of Sort11 Carolina, entitled "Offenses against Public Morals," to per- 
petuallp enjoin, as a nuisance as defined by G.S. 9-1, I he defendant's main- 
tenance and use of certain premises, buildings, fixtules and niachines, for 
the purpose of gambling. 

The defendant was ordered to show cauqe n.hy such x r i t  of injuiirtion 
should not issue. The Town of Morehc~ad City and the Morehead City 
Racing Commission, upon their separatt. applications, ~vere  made parties 
clcxfendant and granted leave to file answers. 

Cpon the pleadings, affidavits and docun~ents before Judge TTilliams 
at the hearing, these facts appear:  

Pursuant to an Act of the General Aissen~hly of North Carolina en- 
titled, ".111 ,let Creating the llorehead City Racing Commission for the 
Town of Morehead City in the State of Sor t l i  Carolina and Providing 
for an Election Thereon," Ch. 540, Public-Local and Private Laws of 
1939, hereinafter called the Xorehead Pi ty  Act, an election was held a t  
which a majority of the qualified voters of the to~vn declared then~sclves 
in favor of the *4ct and of the creation of the Racing Commission pro- 
vided for therein. (While it is not expressly stated in the pleadings or 
affidavits, we assume that  the members of the Racing Commission were 
appointed as provided in the *4ct.) 

On 15 July,  1947, the Comn~ission adopted a resolution granting to the 
Racing Association, Inc., hereinafter called defendant, (Section I )  "a 
franchise, right and privilege for a term of ten (10) years from the date 
hereof to lease from the Town of Morehead City outside the corporate 
limits thereof, but within the limits of Carteret ('ounty, on property 
leased by the Town of Morehead City, and to construc+t, operate and main- 
tain a race course or drir ing park for trotting, pacing and running racep 
for horses and dogs, and to operate and maintain xvhat is generally known 
as 'Pari-Mutuel machines or appliances' of the kind generally enlployed 
and in general use a t  racing courses ill America; provided, hon-ewr, that 
said Pari-Mutuel n~acliines and applianc~es shall only be maintained and 
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operated w i t h  the enclosure of said park, driving grounds or race course. 
and only on days or parts of days \\hen races or racing is being therein 
conducted." The annual rental for  the  ground^ (Section 2 )  is one 
($1.00) dollar. The franchise so granted (Section 5 )  is irrerocahle for 
such ten-year period so long as the defendant complies ~ i t h  the term\ 
thereof and with the rules and regulations promulgated from time to 
time by the Comnission. I t  is granted (Section 3) upon terinq such that 
the defendant is required to paj- to the Cornmi.sion "for each day or part 
of da-y during which races or racing is conducted a sum e q u i d e n t  to ten 
per cent (10:;) of the gross receipts derived from all sources or opera- 
tion. connected with or incident to the operation of such races or racing 
conclncted during such day or part  of day." The term "sum equivalent to 
ten per cent (10%) of the gross receipts derived from all sources or 
operations" shall mean "(a)  ten p w  cent (10%) of the first monir- 
rewired hy the holder of this franchise, derived from the operation. of 
the Pari-Uutuel  nlachines, after the direct return to the bettors shall hare  
been made; (h )  ten per cent (10%) of all adn~isaiom to tlle enclosure; 
. . ." The defendant (Section 7) cannot transfer or asqign the franchise 
to any other person, firm, associatioli or corporation without fir-t obtain- 
ing the written consent of the Commission. - 

Other provisions of the franchice necd not be stated, there being no 
contention that  the defendant has breached any of its terms and contli- 
tions. 

The defendant acquired a tract of land in Carteret County, located 
approximately four rniles vest of th5 Town of Morehend City, and con- 
s&ucted thereon, a t  a total cost of approximately $300,000.00, a race 
c0ur.e intended for and suitable for the racing of dogs, and conductctl 
during the years 1948-1953, both inclusive, on said premises, a t  stated 
intervals, dog races, in connection with which it installed and maintained, 
for the use of persons who chose to patronize them in betting on the races. 
the "pari-mutuel" system and apparati  used in connection there~vith of 
the kind employed and used a t  recognized race courses in America. 

During the years 1945-1953, both iilclusive, out of rerenues rece i~ed 
from the operation of the dog-racing track and the "pari-niut~lel" system 
of betting on the races, the defendant has paid to the Tonm of Morellead 
City, through the Commission, the follo~:-inq amounts : 1945-$26,000.00; 
l9H--$26,500.00 ; l9BO-$33,OO0.00 ; l!l5l-$IS,25O.O0 ; 1952-$28.- 
000.00; 1953-$38,500.00. These amounts represent ten per cent (10% ) 
of the groPs receipts less the qalariei and expenses of the Commission. 
The defendant, for the 1953 season, had a payroll of $107,S57.54, exelu- 
sire of salaries to its officers, and paid out in purses, that is, to the onaers 
of dogs participating in the racer, the sum of $63.389.00, and had total 
operating expenses of $333.3238.6. There being no statement as to the 
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salaries and expenses of the Commissio~l for the 1953 season, it does not 
appear to what extent the 1953 operations were profitable to the de- 
fendant. 

The amounts received by the Town of Morehead City have enabled the 
~nunicipality, without increasing its tax levy, to purchase new fire-fighting 
equipment, pave and improve streets, purchase a police radio system and 
other police equipment, increase the salaries of policemen, make improve- 
ments to the municipal hospital, pu rchax  additiona equipment for grad- 
ing streets and the collection and disposal of garbagcx; and, in short, hare  
been generally advantageous to its fiscal position. 

Having acquired a tract of land in Carteret County, outside the corpo- 
rate limits of Norehead City, the defendant, on or about 1 5  July,  1947, 
leased i t  to said town, which in turn leased it to defendant, each lease 
being for the term of ten years and each providing that  the lessee pay, in 
adrmce,  a rental of one dollar ($1.00) per year. lJnder each lease, the 
defendant v a s  required to pay all tases and other assessments against the 
property. 

The defendants' pleadings and affidavits are to the effect that  the oper- 
ations of the race track and pari-mutuel system lmve enabled a large 
number of Carteret County residents as well as others to obtain employ- 
ment, that  they have been conducted in a n  orderly and proper manner, 
and that  the Town of Morehead City and the adjoining area in and about 
Carteret County have been greatly benefited thereky. Further,  the de- 
fendant alleges that  its stockholders, both r i t h i n  and ~vithout S o r t h  
Carolina, have invested large sums of money in reliance upon the More- 
head City Act and the franchise granted in conforrrity therewith. 

rpon the facts disclosed by the defendants' pleadings, affidavits and 
pleaded documents, the court below held that  the operation of the pari- 
mutuel machines in connectioil with the dog races constituted the mainte- 
nance of an  establishment for the purpose of gambling within the pur- 
view of G.S. 19-1 e t  seg., and that  Ch. 5-10, Public-Local Laws of 1939, 
as amended by Ch. 55, Public-Local L a m  of 1941, i ~ n d  Ch. 616. Session 
Laws of 1949, is unconstitutional. Thereupon, judgment was entered 
restraining and enjoining the defendant (Racing Association, Inc.) ,  its 
servants, agents and employees, from continuing, maintaining and using 
the premises as a place of business, and restraining and enjoining the 
removal of furniture, fixtures, etc., therefrom, and ordering the Sheriff 
of' Carteret County to take and retain possession of the  remises and of 
all personal property therein pcnding the further o~nders of the court. 

The  defendants excepted to the foregoing judgm?nt and appealed to 
this Court. The  assignments of error, briefly stated, are as fo l lom:  

1. That  the court erred in its ruling, and in predicating judgment 
thereon, that  the Norehead City Act is unconstitu;ional and therefore 
wid .  
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2. That  the court erred in rendering judgment providing for the seizure 
of defendant's property and the restraint of its business, this constituting 
an  iinpairment of the contract between the Commission and the defend- 
ant  in 1-iolation of Art. I, Sec. 10, of the Constitution of the United States. 

3. That the court erred in rendering judgment ~vhereby the defendant's 
inrestrnent was made practically woi.thless, thereby depriring the defend- 
ant  of its property without due process of law in violation of the Four- 
teenth -1mendment to the Constitution of the United States. 

4. That  Ch. 19 of the General Statutes of S o r t h  Carolina under which 
judgment was entered, is violative of the Fourteenth -1mendment to the 
Constitution of the United States in that  i t  deprives the defendant of its 
property without due process of law and (leilies to the defendant the equal 
protection of the law. 

F r o n k  R. A y c o c k ,  Jr. ,  for. plailrt i i f  se ln for ,  crppellee. 
J o h n  G. D a w s o n  a n d  Lucns ,  R a n d  d Rose for  Caro l ina  R a c i n g  d s s o -  

c in t ion ,  Inca., de f endan t ,  appel lant .  
George 11. J I c S e i l  for defendant X o r e h e a d  C'ity, n p p e l l a ~ z f .  
H a r v e y  I I a m i l f o n ,  Jr., for d e f e n d a n t  J i o ~ e h e a d  C i t y  R a c i n g  C o m m i s -  

s ion ,  nppe l lan f .  

BOBBITT, J. This C0~u.t has held : first, a purported contract impose< 
no binding obligatioiis if its validity is dependent upon the prorision- of 
a n  unconstitutional statute; and second, the provision of I, Sec. 10, 
of the Federal Constitution, protectilig the obligations of contracts against 
state action, is directed only agaimrt impair~neiit by Icgislation and not 
by judgments of courts. S u n ~ w z r ~ l l  I ? .  R a c i n g  Asso., 240 S . C .  614, 83 S.E. 
2d 501; R a c i n g  Asso.  v. Cahoon ,  ( ' f  nl.,  314 F. 2d 830, and cases cited. 

The conqtitutionality of G.S. 19-1 e f  seq., has been teqted and upheld 
a. a valid exercise of police power. C a r 1 ~ e n t e r  v. B o y l ~ s ,  213 N.C. 432. 
196 S.E. 850; B a r k e r  v. P a l m e r ,  217 S.C. 519, S S.E. 2d 610; Pumrnrel l  
v. R a c i n q  Asso., 239 N.C. 591, 80 S.E. 2d 638. 

TThenever it is adjudged that a nuisance as defined in G.S. 19-1 is kept, 
maintained and exists, abaten~ent by injunction as prorided in G.S. 19-2 
is the statutory remedy. True, the effectual closing of the nuisance 
premiqes against use for any purpose is for one year, unless soonrr 
r~leksed.  G.S. 19-5. The conrt may, if the owner appears and pays all 
costs of the proceeding and files an approved bond conditioned that lie 
nil1 immediately abate the nuiqance and prevent its re-establishment 
within one year and satisfies the court of his good faith, cancel the order 
of abatement and deliver the premises to the owner. 6 . 8 .  19-7. I n  the 
abbence of such cancellation, the personal propertp seized by the sheriff 
is to be sold as in case of a .ale under execution. the proceeds therefrom 
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applied in payment of the costs of action and abatenlent, and the balance, 
if any, paid to the owner. G.S. 19-5 and 19-16. So application for can- 
cellation of the order of abatement under G.S. 19-7 has been made. N o  
application or order for sale of perqonal property under G.S. 19-5 and 
19-6 has been made. The rights of defendant under these statutes are 
available  no^ upon its motion. TTThile we deem it appropriate to advert to 
these statutory provisions, no assignment of error chdlenges the judgment 
of the court below for failure to accord the defendant its rights there- 
under. Indeed, the statutes theinsel\es are attacked as unconstitutional. 

I s  tlie Morehead City Act void as being in violation of limitations upon 
legislative power imposed by the Constitution of North Carolina? This 
is the question upon which decibion here depends. 

On the first appeal in tlie B r i v z t ~ z r ~ l l  c a s ~ ,  239 N.C 591, SO S.E. 2d 638, 
the defendant therc contended that the c~onstitutionality of the Currituck 
Act then under consideration was not before this Court for determination, 
relying largely upon .-lmirk zt. L a n c n s f e r ,  228 N.C. 157, 44 S.E. 2d 733. 
Bearing upon the question, this Court said : 

"In A m i c k  v. Lancas t e r ,  s u p r a ,  the action was brought under G.S. 19-1, 
ef S P ~ .  The plaintiff sought to enjoin as a nuisance the operation of a 
liquor store by 'The Town of Louisburg Board of ,~lcoholic Control' pur- 
suant to Ch. 862, 1947 Session L a ~ $ s .  The Court held that since the 
alcoholic control board mas acting 'under color of legislative authority' 
the remedy by action under G.S. 19-1, c>t seq., 'seems inappropriate.' I t  
is to be noted that  the plaintiff in ,Irniclc v. L a n c a s f e r ,  s u p r a ,  sought to 
enjoin the operations of a governmental board acting 'under color of 
legislatiye authority.' Whether the rationale of the decision mould apply 
equally to a private person, firm, association or corporation is open to 
serious question. Be that as it may, the 1949 Cur13ituck Act (Ch. 541, 
1!349 Session Laws) being unconstitutiorlal and therefore void as declared 
in S. T .  F d f o n ,  o n f e ,  575, there is error in the judgment below dismissing 
the action; and the cause is remanded for further proceedings." 

Fur ther  consideration convinces us that the ruling in A m i c k  1 % .  L a n -  
cas ter ,  s u p r a ,  should be restricted to actions to enjoin the operations of 
a  go^-eramental board acting "under color of legis l~  t ire authority," and 
should not be extended to actions to elljoin the operations of a private 
person, firm, association or corporation acting "undw color of legislatiw 
authority," and we so hold, 

We colisider the Morehead City Act first in relatic'n to these pro~is ions  
of our fundanlental law, set out under the caption "Declaration of 
Rights," of the Constitution of North Carolina, riz. : 

"Article I, Section 7, which provides: 'Exclusive> emoluments, etc.- 
N o  man or set of men are entitled to exclusire or .separate emolument? 
or pririleges from the community but in consideraticn of public services.' 
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I, Section 31, IT hich p r o ~ i d e s  : 'Perpetuities, etc.-Perpetui- 
ties and monopolies a r e  contrary to the genius of a f ree  s tate  and ouglit 
not to be allowed.' " 

I n  S. c. Fel fon ,  239 N.C. 575, SO S.E. 2d 626, where the 1949 Curr i tuck 
Act  was held unconstitutional,  tlii- Cour t  held tliat betting on dog races 
under  a pari-mutuel system h a r i n g  n o  other 1~urpo.e t h a n  tliat of pro- 
d i n g  the facilities by means of tickets, nlacliines, etc., fo r  placing Iwts, 
calculating odds, deterniiiling winniligs, if ally, constitutes gambling 
within the meaning of tlie qtatutcs prcselitly codified G.S. 16-1, G.S. 16-2, 
and G.S. 14-292. W e  refer to t l i ~  Felfotl c3trsP fo r  a ful l  discusqion ~ i t h  
citations of authori ty  on this point. So, under  tlie general statutes and 
upon the undisputed facts, the  defendant TI-as engaged i n  the business of 
operating a ganlbling e-tablishnltnt incident to i ts  coilduct of dog races, 
subject to abatrment  by injuiwtion as  a s tatutory nuiqance u d e r  G.S. 
19-1 rf sey., u n l e s ~  exempted from ita application by the Noreliead City 
Act. 

T h e  Moreliead Ci ty  Act (Ch.  5-10, Public-Local and P r i r a t c  L a m  of 
193;)) was amended first by Cli. 75, Public-Local Laws of 1941, herein- 
af ter  called the 19-21 a~ricntlment, and later  by C'h. 616, Session L a n s  of 
1049, licreinafter called the 1919 amendment. 

Section 1 of the Alorehcad ('ity *let creates tlie Alorehcad City Racing 
('ommission, consisting of tlirce n~ernbele. T h e  original members a r e  to  
be appointed by  the Board of C o ~ i i m i ~ s i o n e r s  of the T o n n  of l\lorehead 
('ity, f o r  one, two and  three year*, reqprctirely, and a t  the  expiration of 
the firqt term of each rnemher his * ~ r c c ~ s s o r  is to be appointed f o r  a term 
of four  years. 111 thc  event of a vacancy, the unexpired portion of his 
term shall be filled by the remaining members of the Coninl i~sion ; and in 
the e ren t  they cannot  agree on the  new rnclnber the N a y o r  of the  T o n n  
of Moreliead C i t y  is to  act  with them i n  filling the mcancy .  T h e  salaries 
of tlic mcmbers of the Comn~ission a r e  to be fixed bv a comrilittee of f h r p e ,  
ronsisting of the Commission's chairman,  the Mayor of the T o n n  of 
Morehead City, "and a duly authorized rrpresentat i re  of fhe person, firm, 
or corporation or association to n h o m  the franchise o r  pr i r i legr  herein- 
a f te r  referred to is granted." ( I ta l ics  addrd.)  T h e  Comniission is 
directed to organize, elect a chairman,  a rice-chairman and a treasurer.  
The  treasurer is required to file with the Eoard  of Conirnissionrrs of the 
Town of Moreliead Ci ty  a $5,000.00 bond for  the fai thful  performance 
of his duties. T h e  Commission iq g i w n  authori ty  to rmploy 11eceqsar-y 
clrrim1 and legal assistance. 

Section 2 rests  in  the Comn~ission ful l  authorit- "to g ran t  to a n y  pr r -  
~ 1 1 ,  firin, as~oc ia t ion  or  corpolaation a franchise o r  pr i r i lege for  a term 
of years, not t o  exceed ten. to construct. own, lraee, operate and main ta in  
a race col1r.e or d r i r i n g  park  for  trotting, pacing and rnnning  race< for  
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horses and dogs in the manner hereinafter set out." Section 2 ( a )  pro- 
vides that  no franchise or privilege shall be granted to a licensee unless 
and until the Commission is satisfied as to its "financial responsibility 
and ability to comply with all the rules and regulations of the Commis- 
sion" and that  i t  "is fully able to financially and otherwise maintain and 
operate its properties in accordance with such rules and regulations as 
the commission shall from time to time prescribe." 

Section 2 (b)  provides that ('as a prerequisite to the issuance of the 
franchise or privilege, the said person, firm, associltion or corporation 
desiring said franchise or privilege shall a t  the time of making applica- 
tion therefor pay to the said commission the following charges or fees : 

('First : For  the franchise or privilege sought to be granted, a sum to 
be agreed upon as annual rental or lease for the grounds for the tern1 
of the franchise or privilege. 

"Second: I n  the event such franchise or privilege is granted, the per- 
son, firm, association, or corporation shall also pay to the comniission for  
each day or part of day during vhich races or racing is conducted, a sum 
equivalent to ten per cent (lO7(1) of the gross receipts derived from all 
sources or operations connected with or incident to t9e operation of such 
races or racing conducted during such day or part of day. I n  no event, 
however, the amount so paid to exceed the amount of five thousand dollars 
($5,000.00) per day and said amount to be paid in addition to any tax 
as may be now or hereafter fixed by law on such gross receipts." The 
1941 and 1949 amendment3 relate solely to this port on of the Norehead 
City Act. Originally, it mas provided that in the e v ~ n t  such franchise or 
privilege is granted, the licensee was required to pay to the Commission 
for each day or part of day during which races or racing was conducted 
a sum equivalent to ten per cent (10%) of the gross receipts derived from 
all sources or operations connected with or incident to the operation of 
such races or racing conducted during such day or part of day. The 
maximum pauvnient required was $5,000.00 per day, "in addition to any 
tax as may be now or hereafter fixed by lam on such gross receipts." The 
1941 amendment purports to strike out Section 2 ( b }  Second and insert 
therefor an entirely different basis for determining the amounts to be 
paid by the licensee to the Commission, namely, a percentage of the total 
contributions to all pari-mutuel pools and a percentage of the established 
admission price for each person admitted to the race track premises. 
The 1949 amendment purports to repeal the 1941 arrendment and there- 
upon purports to enact Section 2 (b)  Second of the Morehead City Act 
as originally provided with the addition of a new paragraph, viz. : 

"The term 'sum equivalent to ten per cent (10%) of the gross receipts 
d e r i ~ e d  from all sources' referred to above shall m e m  ( a )  ten per cent 
(10%) of the first monies received, derived from the operations of the 
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P a r i  Mutuel machines, after the direct return to the bettors shall have 
been made; (b )  ten per cent (107; ) of all paid admissions to the enclos- 
u re ;  . . ." 

I t  is noteworthy that  the franchise of 15  July,  1947, from the Com- 
mission to the defendant, with minor exceptions, is drawn in conformity 
with the 1949 amendment, ratified 2S March, 1949, rather than in con- 
formity with the 1941 amendment. The interested partie., with rernark- 
able prevision, seem to have anticipated in 1947 the passage of the 1949 
amendment. 

Section 3 provides that  under a franchise or privilege so granted, "the 
said person, firm, association or corporation is hereby fully authorized 
and empowered to legally construct, build, lease, carry on, maintain and 
operate a park, driving ground or race course on properfy owned or leased 
by the Town of Xorehead City outside the corporate limifs thereof, but 
within the limits of Carteret County, and to conduct and maintain therein 
horse and dog races." (Italics added.) Then follows the provision relat- 
ing to the core of this controversy, viz.: "That such person, firm, asso- 
ciation or corporation is hereby expressly granted full power and author- 
i ty to operate and maintain what is generally known as 'Par i  Nutuel  
Machines or -1ppliances' of the kind employed and in use a t  recognized 
racing courses in America: Procided, howelqer, that said P a r i  Mutuel 
Machines and Appliances shall only be maintained and operated within 
the enclosure of said park, driving grounds or race course and only on 
days or parts of days when races or racing is being therein conducted, and 
i t  shall be legal for any and all persons t~venty-one years of age legally 
within the enclosure of said park, drir ing grounds or race courses while 
<aid park, clriving grounds or race courses are open for racing, to partici- 
pate in the operation, or become a patron of said P a r i  3Zutuel Nacliines 
and -1ppliances." 

Section 3 provides further that  any franchise or privilege granted hy 
the Commission to any person, firm or corporation shall be and remain 
irrevocable so long as such licensee complies xvitli the twin. and prorision. 
of said franc1li.e and complies ~ r i t h  the rules and regulations of the .aid 
Commission promulgated from time to time and set forth in its contracts; 
and further, that  no franchise granted shall be transferred by the licensee 
to any other person, firm, association or corporation except by first ob- 
taining the written consent of the Commission. 

Section 4 provides that  the Commission is authorized to adopt rules 
and regulations from time to time which i t  may "deem necessary to prop- 
erly carry out the intentions of this Act." The violation thereof by the 
holder of the franchise or by any of its officers, agents or  employees is 
declared to be a misdemeanor. 
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Section 5 provides that the governing autl~orities of the Town of Xore- 
head City shall order a special election, a t  which "the qualified roters of 
said to~vn" shall ~ o t e  T o r "  or " - l g a i i d '  creating the Morehead C i t ~  
Racing Commission. The . k t  shall be in full force :>lid effect if a major- 
i ty of the qualified voters vote in favor of the creation of such Commis- 
sion; otherwise, the Act shall not be in effect. Howev7er, sliould the voters 
fail to vote i11 favor of the creation of such Conlmi3sion, other elections 
may be called by tlie governing authorities, successively, but not until six 
months from the previous election have expired. 

Section G provides "That all laws anti clauses of laws in conflict with 
t l ~ e  provisions of this Act are hereby repealed." 

Section i provides "That this Act shall be in full force and effect from 
and after its ratification." It was ratified 3 April, 1939. 

Reference to the 1949 Currituck Act and to S. Y. Fel fon ,  sziprn,  where 
it.; provi4ons vere  analyzed, will disclose immediately that the 1949 
C u i r i t w k  Act and tlie hCorehead City Act are q i~ i t e  similar both in 
phraseology and in substance. 

1. I11 each case, provision is made for an or ig ind and, if necessary, 
successive elections, a t  intervals of six months, for t ie purpose of voting 
the * k t  "in" witliout any pro.\-ision whatever, once it become.; effective. 
for an election for the purpose of voting the Act '(out." 

2. Ta each case, under authority of the -let, the franchise is irrevocable 
during the tern1 thereof except for failure to pay 10% of the licensee's 
gross receipts from 011 its operations and fdr failure to comply with tlie 
Comniissioii's rulw and regulations. Sec S. 1 % .  Felt07 , suprcr, for observa- 
tion. beariiig upon such rules a d  regulations. 

3. I n  cacli case, the provisions purpo~-ting to aut iorize the operation 
by the licensee of palei-mutuel nlachines within the race conrse enclosure 
incident to betting by patrons on dog races are the srune. 

True, there are differences, including the following : 
1. The 1949 Currituck Act was to be in force and 2ffect upon approval 

by the majority of tlie qualified voters of Currituck County w h o  vote at  
the special election. The lforehead City Act was to be in force and 
eflect upon a1)proval by the majority of the qualified voters of thp Tonm 
of Morehead City. 

2. The 1949 Currituck Act provides for the ownership by the licensee 
of land in Currituck County on which the race course and apparati  are 
located. The Morehead City Act prorides that  the land on which the 
licensee haq the race course and apparati  shall be "property owned or 
letrsed bjy f h e  Totrn o f  J lore l~end  Ciiy outside the corporate limits thereof 
but within the limits of Carteret County." (Italics ridded.) 

3. The methods of appointment of the members of the Commission 
differ, the provisions of the 1049 Currituck Act making ~oss ib le  a self- 
perpetuating membership. 
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-1. The period of the irrerocable franchise under the 1949 Currituck 
Act was 25 Fears while such l~eriod under the Morehead City *let is 10 
Tears. 

5 .  The 1949 Currituck .\ct e x p r e 4 y  prorides that the net proceeds 
from the Con~mission's opwatio~is shall be disbursecl by it to the Currituck 
County Scliool Fund (SOf,',), to the Currituck County Welfare Fund 
(25716)) and to tlie Currituck C'ounty General Fund (25'; ). Both the 
Morehead City Act and the franchise are silent as to lion the Comniis zlon ' 

is to disburse the amounts rcceiwd hy it from tlie licensee other than in 
salaries and expenses. Probably this was a n  orersight. 

6. The difference emphasized by the defendant on thiq appeal is the 
proviso in  section 4 ( a )  of the 1949 C'urrituck Act that  the Comniission 
>hall not grant  "a franchise or prir-ilege to more than onrl person. firm, 
aqsociation, or corporation, it being the intention and purpose that  the 
operations shall be under a single management.'' True, the Xorehead 
City Act does not contain such explicit language, using generally the lam 
guage that the franchi3e might be granted to an:y person, firm, asqocia- 
tion or corporatiun, and thereafter referring time after time to t h e  per- 
son, firm, association or corporation to which such franchise is granted. 
I n  our opinion, tlie Morellead City &lVt ,  like the Currituck *let, contern- 
plates tliat there shall be only one franchise and licenser, rrf n t i m ~ ;  and 
this coi~clusion seems inescapable in view of the prorision of the Vore- 
head City S e t  that  f h e  scilai ies o f  t h e  me tnber s  o f  t h c  C'urtlr,~iscioll shall 
be fixed by a coiilrnittee of f h t ~ c ,  consisting of the C'omniiqsion's cllair- 
man, the Xayor  of the Tonn  of Morehead City, "and a duly authorized 
rcpresentat i~e of f h p  person, firm, or corporation or aqsociation to wlioi~i 
t h e  franchise or pririlege liereinaftrr referred to is granted." (Italic.; 
added.) 

I n  8. I ' .  F c l f o n ,  suprcr, the Currituck Act mas held unconstitutional a. 
1 iolatiye of Article I, wc. 7 ,  and of Article I, see. 31, of the Constitntion 
of North Carolina. We conzidtr S. 1 % .  F L ' l f o ~ l ,  s~ lp r t r ,  direct authority foln 
decision here. Hoverer ,  in r iev  of the earnest inbiitence lirre am1 in 
S ~ t w t , t ~ r c l l  I.. Rtrcltig _lsao. ,  230 S.C.  611, $3  S.E. 9d 501, that  enL+ citcd 
in the Pel fo i i  (ctse ac in accord ~ v i t h  the conclu~ion reached departetl from 
and were in conflict v i t h  a line of earlier caqe.. wc deem it appropriate 
to diceus that iubjcct further. 

W e  refer again to the Felt071 M < P ,  nherc l ie  cliw~qced a t  some leligtli 
,9. 1.. F o ~ r l r r  193 N.C. 200. 136 S.E. 709, and P l o f f  1 .  Fcrguoot i ,  202 
S . C .  1-16, 163 S.X. 6W, and cited later cases approving thew decisions. 
We referred to eariier ca-eq, cited by the dcfrndant as ill conflict v i t h  
S. 1 % .  F o l c ~ l e i ,  stiprri, and dcciqionq based thereon. Thereupon, we stated : 
"It  ~rould  seem that S. 1%. F o r r ~ l ~ r ,  s i rp~ i r ,  and P l o f f  1 % .  F ~ r g u s o n ,  s t r p m ,  
would con.titutc ample authority for a decision tliat the 1949 Currituck 
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Act is unconstitutional. IIomever, i n  view of the earlier decisions cited 
by defendant as being in conflict and noted abore, i t  is urged that  the 
decisions in S. v. Fowler, supm, and Plott  v. Ferguson, supra, should be 
reconsidered. There appears to be no necessity for doing so in relation 
to the statute now under consideration." 

I n  8. v. Fowler, supra, which appellants state frankly in their brief 
"is more capable of being urged by the State as an ,iuthority for its con- 
tention here than any other case we have read," the defendant (Fowler) 
was indicted and convicted in Polk County under the general criminal 
statutes of the State relating to the unlawful mancfacture, sale, posses- 
sion, etc., of intoxicating liquor, and, for the first such offease, was sen- 
tenced to imprisonment as authorized by such statules. H e  appealed on 
the ground that, while the sentence mas authorized by the general crim- 
inal statutes on the subject, a. later public-local a d ,  applicable to Polk 
and four other named counties, provided that  upon conviction for tlie 
first offense the maximum punishment was a fine of $100.00. The sen- 
tence was upheld by this Court, upon the ground that  where there has 
been a valid enactment of a general criminal statute applicable to the 
whole State, a subsequent public-local act purporting to exempt offenders 
in five counties from the punishment prescribed by t l ~ e  general law, grant- 
ing them a priuilege or immuizify not enjoyed by other residents of the 
State, is violative of Article I, sec. 7 ,  of the Constitution of S o r t h  Caro- 
lina, and therefore is void. Fur ther  diwussion of the Fo.zcler. case may 
be found in our opinion in the Felton case. 

Earl ier  cases, cited hy appellant as being in  conflict with the decision 
in the Fowler case, include tlie following : 

I11 S. 1%. -lime, 20 S.C. 463, rhis Court upheld as constitutional cc gen- 
eral crimiunl stntufe prohibiting the sale of spirituous liquors and other 
articles near a church, meeting house, or other place where persons are 
assembled for divine worship, except by licensed stores and taverns. We 
quote from tlie opinion of Chicf .Justice Eujjin: "There can be no doubt 
that  tlie Legislature ha th  ponrr ,  and that  there is an obligation in sound 
morals and true policy on that body to protect the decency of divine wor- 
ship by prohibiting any actual interruption of those engaged in worship, 
or any practices a t  or near the place. in which the Legislature may  see a 
tendency to produce such interruption." Again : "The object of the 
Legislature lvas to prohibit the first step towards an  establishment that  
might draw the idle, thoughtless or dissipated from the opportunities of 
wholesome edification to be derived from uniting in or witnessing divine 
worship." 

I n  9. v. ,Joyner, 81 S . C .  534, thi i  Court upheld as constitutional an 
act, applicable only to Northampton County, prohibiting the sale of 
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l iquor i n  quantities less t h a n  a q u a r t  and prohibi t ing a l l  sale? of liquor 
not of the seller's manufacture.  

I n  8. c. S t o u n l l ,  103 N.C. 416, S S.E. 900, this Cour t  upheld as  con- 
stitutional a n  act prollibiting the sale of liquor, tobacco and  other refre&- 
menta 11-itl~in one-half mile of the F a i r  Grounds i n  Korthamptoi i  County 
unles- the person was regular ly engaged i n  business within the prohibited 
territory. V e  quote f r o m  the opiniou of J u s t i c e  D a r i s :  "We a r e  unable 
t o  see tha t  a n y  privilege or r ight  is conferred upon 'any m a n  or  set of 
men' 71 h ich is denied to others, nor  a re  we able to  perceive t h a t  a n y  'per- 
petuities o r  monopoly' is created by tlle act." Again : "The poJver of the 
Legiqlature to enact laws conferring police powers and regulating traffic, 
etc.. within part icular  localities, seems to be well settled." 

111 ,\. I . .  -11001 P, 10-1 S.C. 714, 10 S.E. 143, this Cour t  upheld a. con- 
stitutioliiil a n  act  prohibiting the buying and selling of seed cottoil i n  
threc named counties in  quaiitity lcw t l ~ a n  usually contained i n  a bale 
unle- thca contract be rcducecl to writing, etc. 

I n  .". 1.. l l a r r i t ~ q e r ,  110 X.C. 325, 1 4  S.E. 781, t h i j  Cour t  upheld as  
constitutional a n  act prohibiting the manufacture of liquor within three 
111ilc.. of tlic B a r i u m  Spring? Oq)l ianage n ithout the n r i t ten perliliision 
of the Superintendent .  

I n  \ .  L.. Rrrtwff, 1% K.('. GD0, 50 S.E. 506, this Cour t  upheld as  coil- 
s t i tu t i c~n~t l  a n  act applicable only to Vnion ( 'ounty providing a R I J C  of 
cvitlellcc. to  TI it, tliat the posse-sion of more t h a n  one q u a r t  of whiikeg 
within tliat count- a a-  / ) I  c t t~n  f t r c  ic  eridence tha t  the poq~ession n a* f o r  
the purpose of wle. 

It i, imn~edia te ly  apparent  tha t  the .Toytrer, S t o r a l l ,  X o o r e ,  Barn-inqcr 
trntl  II tr i . ,c f f  c.trhtJs concerned .tatutes imposing prol~ibitions, re&ction. 
and hurtlenh i n  certain localitie., i to t  in Lon/ l ic f  n i t h  a n y  general crinlinal 
s ta tute  (lealing with tlle same .ubject matter .  They  do not i n  a n y  .en.? 
g r a n t  the residents o r  a n y  perm],  firm, asoc ia t ion  or  corporation i n  such 
locality any ? . ~ & t l p f i ~ l l  or p t . i r i l ( ~ q e  not enjoyed throughout the Stat? .  
W l l r l t ~  -o understood, there i q  n o  conflict be t~vren  these decidons and tlir 
drc.i.ion ill thc Folder ctrse. I t  i. notewortlly tha t  these decisions werr 
pi ' io~. t o  the r f fe r t iw date  of Article IT, cec. 29, Constitution of Sort11 
Carolina. hereinafter  discussed. 

Lcgi-lation enacted i n  the exercise of the police power fo r  the benefit of 
tlie public isa-xtemive as  m a y  be required f o r  t h e  p r o f c c t i o n  of the 
public health, safety, nloralq and general ve l fa re  of the people. S. 7%. 

, l I cG~e ,  237 N.C. 633, 75  S.E. 2d 7S:?, and ca+= cited. Under  the poIiee 
po~ver .  tlie General  llssenlbly m a p  prohibit or regulate gambling. S. r .  
F P ~ ~ O I I .  srrprn, and  authorities cited. T h e  General Assembly, by  the 
enactlnent of general c r i n ~ i n a l  statutes, h a s  condemned ganibling and the 
o p ~ r a t i o n  of gambling rstal1li411nent;. Th is  has  been clone in  the exercise 
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of the police power. The concept of tlie police pov,er precludes its exer- 
cise to grant  a p r i ~ i l e g e  or i m n ~ ~ i n i t y  to particular persons or to persons 
in a particular locality permitting them to violate with impunity the gen- 
eral statutory l ans  condemning gambling and the operation of gainbliiig 
establishments as inimical to the public morals. 

I t  comes to this:  I t  is not the fact that  the Norehead City - k t  is a 
public-local law that  causes it to be violative of -4rticle I, scc. 7 ,  of the 
('onstitution of E o r t h  Carolina. Rather, it  is the fact that  it  undertake3 
to grant  to the licensee (Racing .~ssociatioii, Inc.) and its patrons a prir i -  
lpge or i m m u n i t y  directly in conflict with the general statutory l a w ,  not 
enjoyed by others subject thereto. 

Of course, in the exercise of the police power, ~issuming the general 
statute, public-local act or municipal ordiiiance to be otherwise valid, 
reasonable classifications are upheld. 9. v. X c C e t > ,  supra;  H r ~ o ~ s w i c k -  
Bnllie-C'ollcnder Co. 11. M~ch-lenF,r/rq C o u u f y ,  181 N.C. 386, 107 S.E. 317. 

We need add nothing to  what was said i11 S. T .  F.lton, s t i p m ,  concern- 
ing public service corporations and municipal corporations; nor ileed we 
discuss further whether a county or a municipal corporation is a "man 
or set of men" within the meaning of ,Irticle I, see. 7, since tlie defendant 
is a private business corporation, not a political subdivision of the State. 
True, the Tow11 of Morehead City receives a fraction of the gross receipts; 
and is, as the petition to intervene puts it, a third party beneficiary of the 
franchise. 

Moreover, the Morehead City ,\ct is invalid as an unconstitutional 
delegation of legislative power to the qualified ~ > o f e r s  of the  T o ~ r u  o f  
J lorehead City. They, and they alone, are to determine whether the 
Xoreliead City Act ?hall be in force a11d effect. The members of the 
Racing Commission are to be appointed by the Board of Coninii~sioners 
of the Town of Morehead City. The Xayor  of the Tow1 of Morehead 
C'ity is one of s committee of three to iix the salaries of the members of 
the Racing Commission. Although the Morehead City Act and the fran- 
chise are silent on the subject, payments to the To1;n of Moreliead City 
by the Racing Conimission are made and presumably the act so contem- 
plated. The qualified voters of Carteret County, other than those in the 
7'o~vn of Norehead City, ha re  no roice in determini~ig whether the Nore- 
head City Act shall be in force and effect nor does the county gorerument 
or any agency thereof receive any of the fuiids disbursed by the Racing 
Commission. P e t  the Morehead City .\ct has no application whaterer 
u i th in  the corporate limits of the Town of Norehead City, it  being ex- 
pressly prorided that the licensee is to operate the race course and pari- 
mntuel betting apparati  on "property owned or lewed by the Town of 
Morehead City outside t h e  c o r p o ~ n f e  l imi t s  thereof but within the limits 
O F  C a r t u e t  County." (Italics added.) There would seem to be no legal 
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difference if the Morehead Ci ty  Act  hat1 attenlpted to  authorize the estab- 
lishment of w c h  racing course with its appara t i  i n  Clay County up011 
approval by  the qualified voters of the Town of Morehead City. 

Legi-lative p o n e r  ve-tb exclusively i n  the General  -1ssenibly. Constitu- 
tion of N o r t h  C'ilrolina, Article 11, and,  except as authorized by the 
Con.titntion, as  i n  case of municipal corporations, niny not he delegated. 
C'oirctcrl I l i g h w n y  1 . .  7'1i,ripzLr L l u t 7 ~ o r i f y ,  237 S . C .  52. 74 S . E .  2cl 310. 
While  a n  act, otliernise valid, m a y  be enacted so as  to take effect up011 
appro1 d by a major i ty  of the qualified voters of the affected localit), 
C o i f i d  z'. TOLCTL o f  L ~ n o i r ,  173 S . C Y .  133, 91  S .E .  827, 1 6  C.J.S.,  Con- 
stitutional L a n ,  Section 142, and 11 Am. Jur . ,  Constitutional L n n ,  Sec- 
tion -316, thc General A l . ~ ~ n l ~ l y  cannot co~s t i tu t io l la l ly  provide t h a t  t l ~ c ~  
qualifitd roter3 i n  one c o ~ e r n i n e n t a l  uni t ,  e.g., a tonn ,  shall decide 
wl ic~ t l~ i~r  a s tatute  qliall he i n  force and effect elievlierc t h a n  i n  the terri- 
tory c o ~ ~ i p r i ~ i n p  tha t  par t icular  govcrnr~ icn td  unit. Lcz,erirrq I - .  Botrrd 
o f  h"rcpcri~isors o f  E lec t ions  of I l n l f i m o i f  ( ' i t ~ j ,  137 %Id. 281, 112 A. 301. 

3loreorrr .  the Mortllcad ('it7 L\c.t is unconstitutional and therefore 
void, not only for  the reayons s ta t td  a b o ~ e ,  hut because i t  conflicts nit11 
,Irtic*lc 11, .ec. 39, of our  organic l a n .  

JYe a re  dealing here, not directly with tliore nl io  bet on dog raw.  
t l i rongl~ the pari-~nutl ic l  sy.tcrr~, but wit11 a p r i ~  ate  corporation operating 
a l m r i - ~ ~ ~ n t n e l  gambling e ~ t w h l i ~ l i r ~ ~ e n t .  Sucli operation i. its t rade ant1 
bn&ies.. 

T h e  Constitution of Sort11 C'arolii~a ljrorides : "The General LIs-enlbly 
sliall not pa;.s a n y  lornl ,  private, o r  specin1 act or resolution . . . regrr- 
In f i t ! ( / ,  li11)or. f ~ ~ i [ l ~ ,  i ~ i i n i ~ i g ,  or n ~ a ~ ~ u f a c t u r i n g  . . . A l ~ r y  loc(11, p r i v a t ( ~  
or \p1 ('ic/l ( 1 1  f or iesolution 11a.qed ill riolatioli  of the pro\  isions of tliiy 
section shall he void." .\rticlc IT. sec. 29. ( I t a l i r s  added.) Submitted 
by the 1915 General Asqen~bly, ratified by the electorate i n  1916, e f f e c t i ~ ( ~  
on a i d  af ter  1 0  J a n u a r , ~ ,  1917. 

I n  ,S. 1 % .  D i r o n ,  215 N.CY. 161, 1 S.E. 2tl 561. this C o w t  conridercd ",\n 
.\ct to I)cfinr Xcal E f t a t e  Bruker.; and Salesmen;  t o  P r o r i d e  fo r  the 
Krqulation, Sulwrri-ioli  ant1 I,icen*ing Thereof ;  to Prea te  a Rea l  E.;tatc. 
Poniini-.ion. and P r e v r i b i n g  t l ~ e  P o ~ \ e r -  and Dutieq Tlicreof; T o  P r o -  
r i d ?  fu r  the Enforcement of fa id  -\cat and Penal t ies  fo r  thc Yiolation 
Therrof." Ch. 202, Publ ic  Laws of 1037. I t  applied t o  t h i r t y s i x  c o w -  
tieq. -isty-four b ~ i n g  espre.~ly excnlptetl f rom itq provisions. I t  naq 
lieltl tha t  real estate brokers nnll .a lew~eii  n e r c  engaged i n  trncle wit11i11 
the meaning of ,Irticle T I ,  see. 29 ; and the act, upon a u t l ~ o r i t y  of I n  , o 

Btir-rib, 153 S . C .  683, 112 S.E. 125, and P. z'. Tl'nrren, 211 N.C. 7 5 ,  IS!) 
S . E .  IOq, mas held a local and a special act void under -1rticle 11, see. 29. 
I n  ,S. 1.. D i x o n .  srlprn,  thiq Court  quoted wit11 approval  f rom ,C. 1 % .  TT70rtlt, 
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TAYLOR v.  RICIXQ ASSO. 

116 S .C .  1007, 21 S.E. 204, that  the word ('trade" "includes in this sense 
any employment or business embarked in for gain or profit." 

There can be no doubt but that the Morehead C'ity ,let is both local, 
Idol v. S f r e e f ,  233 S .C .  730, 65 S.E. 2d 313, and special, S .  z.. Dimon, 
supra, concurring opinion of B u m h i l l ,  J. (now C.  J.), if indeed it may 
not be considered a private ac t ;  for i t  purports to regulate a licensee in 
one locality in one county and to permit such licensee to operate there a 
place of business condemned as a gambling establishment by the general 
laws of the State. We hare  no hesitancy in reaching the conclusion that  
the defendant was engaged, and seeks to continue to engage, in a trade or 
business condemned by the general laws of the State, under color of the 
Morehead City Act. .Ind we can perceive no ralitl reason why, if local 
and special acts regulating legitimate trade and bilsiness are inralid as 
violative of Article I T ,  see. 29, such an act purporting to regulate the 
operations of an  unlawful trade or business would not likewise be invalid. 
I'n this connection, i t  is noted that  the defendant, as one of its assignments 
of error, challenges the judgment of the court below on the ground that  it 
forbids the continued operation of its bztsiness and impairs the value of 
its incesfnzent.  

We shall not attempt to analyze the reasons prompting the adoption of 
the constitutional amendment, now Article 11, sec. 29, of the Constitution 
of Ror th  Carolina. Ful l  discussion, and the results of exhaustire re- 
search, may be found in the Report of Albert Coates, Director of the 
Institute of Government, to the Commission on Puhlic-Local and Private 
IAegislation authorized by the 1947 General Assembly, appearing in the 
February-March 1949 issue of Popular Government. 

I n  part ial  explanation, the practical observations of R?ynu~n,  .I., in 
.~ inzonfon  P. Lnnier, 71 S.C. 408, seem pertinent : "Public Laws are 
founded on the gravest considerations of public benefit. They are deliber- 
ately enacted, are permanent in character, are for the equal benefit of all, 
and of universal application. S o t  so with p r i r a t ~  statutes. These are 
not of common concern, and do not receive the natchful  and cautious 
scrutiny of the Legislature which is devoted to those of a public character. 
They are often procured by agents and for a purpose, ~ h o  are m t c h f u l  
to take advantage of any relaxation in legislative rigilance." 

Cases from other jurisdictions, including Landers v. Eas fern  Rncing 
Asso., 97 N.E. 2d 385, a Massachusetts case; C o m n z ~ n ~ i ~ e n l f h  t9. K c u f u c k y  
JocX-y Club,  38 S.W. 2d 987; 9. I * .  Garden State  Racing Asso., 54 A. 2d 
916, a S e w  Jersey case; [I'lceel c. W e s f  r i r g i n i a  Ra- ing  Conz., 76 S.E. 2d 
5 7 4  were decided against the background of constitutional and statutory 
pro~is ions  different from the North Carolina prorisions under considera- 
tion here. Indeed, in the New Jersey case cited, it appears in the opinion 
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t h a t  the S e w  Jersey Constitntion n a s  amended so as  to  permit  pari- 
mutuel  betting a t  legalized race tracks. 

-1s stated i n  the Ffl ton i c r h e ,  tlie General  Assembly, i n  i ts  exercise of 
the police power, has  enacted general qtatutes 011 tlie subject of gambling 
i n  its var iety of guises and  disgui-cs, i~ ic lud inp  thc maintenance of e> ta l~-  
lishments fo r  gainbling 011 races and participation therein. Whether  such 
general statutes should be repealcd or  modified is a niat ter  v i t h i n  its 
sphere of p o n e r  and duty. 

We a r c  concer~ied here TI itli tlle 7 al idi ty  of the Morehead Ci ty  Act, a 
local and special, if not a pr i rate ,  act, directly i n  conflict with grncral  
statutes pre-ently i n  force, and conclude, that ,  fo r  the reasom .tated. sucli 
act  is unconstitutional and therefore void. 

F o r  the reasons stated, the jutlgnlcnt of the court below is 
-1ffirmed. 

The trustee or mortgagee n ~ u r t  pay into the hands of the clerk of the 
Superior Court the sirrl>lus rrlnnining after foreclosure in a11 cnscs wlierc 
:rdverse claims to the fmnls are :rsserteii. G.S. 4.7-21.31 ( h )  ( 4 ) ,  and where 
the trnatee pays s~it.li fiuntls into the lrantls of the administrator of the 
tlecc.ased trnstor. tlir trrrster remains liable therefor until they nrc paid 
into the hands of the clerk as proridrd by law. 

2. Public Welfare # 7- 

There are two sepnr;~tr  and distinct statutory nietllods by whicl~ a 
count5 niny reco7 er the < ~ ~ q r c g , l t ~  anloii~lt paid as old age assistance to a 
recil~ient : One, a claim .!g:~il~bt the personnlty of the estate, ~ rh ich  must be 
f~letl within one year after the de:~tli of tlle recipient. and the other a qeneral 
l im 11l1on the recipient'f rcwl r.tatt1, nttacliing ulmn the filing of the state- 
~nent  therefor in tlie lien doc1,et ant1 its prol~rr  indexing (2 S 108-30.1 : 
G S. 108-30 2. 

3. same- 
The lirn against the estate of n decenfed recipient of old age benefits 

iu~tlei thr pro1 ifions of G S 308 30 1 ma) not be enforced by action in any 
ts\ellt after the expiration of 10 years from the last day from vllic.11 afsist- 
ante was p:iid. and, even if it he concetlt~d that no action to enforce such 
lien may be maintained after one J ear from the tlcath of the recipient, sllcll 
lien. properly filed, remains in force until satisfied. and attaches to the 
snrpli~s realized upon foreclosnre of a mortgage on the realty of the (It.- 
cenfed recipient not1ritl1standini? that foreclosm'e !\as had more than one 
year af t rr  his death. 
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4. Mortgages § 37- 

There is no linlit to tlie amount of f~nids that m2.y be paid to the clerli 
of a Superior Court under the provisions of G.S. 45-21.31, the limitation of 
the amount payable to the clerk under the provisions of G.S. 2s-GS not being 
applicable to the surplus realized upon tlie foreclo!:ure of a mortgage or 
deed of trust. 

5. Mortgages 5 37: Executors and Administrators §§ 9, 16- 
Where there are adverse clainls against tlle surplus realized upon the 

foreclosure of a deed of trust after the death of the trustor, and a proceed- 
ing is instituted pursuant to G.S. 4521.32 to determine who is entitled to 
sucli funds, it is the clerk and not the administrator who determines the 
prior it^ of payments, altliongli the aduinistrator chiming tlie funds is a 
necessary party. 

IT, by petitioner from Il'illitrn~s, J. ,  August Term, 1931. of LEXOIR. 
r 7 1 lii, is a special proceeding institutetl on 4 ,lugust, 1954, pursuant to 

the provisions of G.S. 45-21.32, to deterinine the o~vners l~ip  of surplus 
fimds that  the petitioner alleges sliould hare  been 1,aid into the office of 
tlle Clerk of the Superior Court of Le~ioir  County pursuant to tlw pro- 
vision. contained in G.S. 45-21.31 jb) ,  subsection (4). 

This cont ro~ersy  arose in the follon-ing nianner : Stephen Rogers, now 
deceased, was a recipient of old age assistance f ror l  the Department of 
Public TYelfare of Lenoir County ainounting to $180.00, by r i r tue  of said 
decetlent's application therefor under Cllapter 108 of the General Statute.. 
of Sort11 Carolina, and nlore particularly G.S. 108-30.1. Stepllen Roger> 
died 26 March, 1952, and an  inrestigation disclosed a t  the time of liis 
death that he had no persolla1 estate and no property of ally kind except 
a small parcel of land encumbered by a deed of trust to .llrin Outlan-. 
tian.tee, recorded in Book 236, page 315, in tlie office of the Regitter of 
Deeds in Lenoir Coiu~ty.  X o  person qualified as administrator of said 
decedent's estate and no will of said decedent was offered for probate; 
that  the funeral expenses for said decedent amounted to approxiinatel- 
$400.00. 

Fur ther  facts necessary to an  understanding and disposition of thiq 
appeal are set out in the petition and other documenis filed by the parties, 
and may be summarily stated as fo l low~:  

1. The petitioner, through its attorney, discussd petitioner's claim 
~ i t h  Alvin Outlaw, trustee, and upon being advised that  the trustee was 
going to foreclose the a b o ~ e  deed of trust, petitioner's attorney requested 
said trustee to pay any surplus funds resulting from the sale of the prop- 
erty into the office of the Clerk of the Superior Court as provided by 
G.S. 45-21.31. The petitioner, through its attorney, was adrised by the 
trustee tha t  sucli surplus funds vould be paid into the office of said Clerk 
upon the filing of his final account. 
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2. The trustee filed his final account on 15 July,  1954, showing a sur- 
plus over that  required to satisfy the indebtedness secured by the said deed 
of trust, the cost of foreclowre, etc., of $572.73. 

4. The petitioner thereupon filed a petition before the Clerk of the 
Superior Court entitled "Tn the matter of Stephen Rogers, deceased." 
I n  this petition, the petitioner alleged that  the above funds, as it was 
informed and believes, would be paid into the office of the Clerk. and set 
out the facts giving rise to its claim and prayed for reimbursement for 
the amount of old age assistance it had paid the deceased. The petitioner 
likewise, upon information and belief, alleged that  there mas an amount 
due by the estate for funeral expenses which was not in excess of $400.00, 
and that there ~ w r e  no other debts against the estate. 

5. According to tlie allegations in the petition in this proceeding, the 
trustee, instead of paying the surplua f ~ ~ n d s  into the office of the Clerk 
of the Superior Court as he had promised to do, notwithstanding the fact 
that  he had actual and constructive notice of the adverse claim of peti- 
tioner, procured the appointment of E. IT. Price as administrator of the 
estate of Stephen Rogers, deceased, and paid the surplus funds to hini as 
such administrator. 

6. The administrator, based upoil information contained in the peti- 
tion before the Clerk of the Superior Court, forthx-ith filed ~ i t h  said 
Clerk a \mitten rejection of the claim of petitioner. 

7. Petitioner i n  the present proceeding prayed for an order requiring 
the said E. T. Price, administrator, to pay said surplus of $572.73, paid 
over to him by ,\lvin Outlaw, trustee, into the office of the Clerk of the 
Superior Court to be inipounded in said office until the rights of the 
parties to this proceeding can be determined, and alqo prayed for a rc,- 
straining order to restrain and enjoin said administrator from disbur-ing 
the said funds or permitting then1 to become liable for any costs or es- 
penses pentling the detrrini~lation of the right- of tlie parties herein. S11cli 
restraining order was obtained on 4 August, 1954. 

S. The re.pondent, E. 1'. Price, adn~iniq t~ator ,  demurred to tlir peti- 
tion on the grounds that  it did not state facts sufficient to conqtitute a 
causc of action; that the petition had a misjoinder of causes of action. 
and that there was a defect of parties defendant. 

TTlien this matter came on for hearing, the court held the petitioner 
TT-as not entitled to a lien upon the funds paid to E. W. Price, aclminii- 
trator, by Alr in  Outlav,  tni-tee, an11 suqtained the demurrer, dissolved 
the restraining order and divniqsed tlic proceeding a t  the cost of the 
petitioner. Petitioner appeals, assigning elrcr .  
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DESXY, J.  The real questions to be determined on this appeal could 
hare  been disposed of espeditiouely and without netdless complication if 
tlie trustee had paid the surplus funds to the Clerk of the Superior Court 
of Lenoir County in accordance nit11 the provisions of G.S. 45-21.31. 
I n  r e  Gibbs, 205 S . C .  312, 171 S.E. 5.3. This staiute is explicit in it; 
provisions as to lioa. w r p l w  f m d s  sl1ould be disposed of by a trustee or 
n~ortgagee. Ancl subsection (b )  thereof expressly prorides that the ". . . 
s i~rplus  shall be paid to the clerk of the superior court of tlie county where 
the sale n.aq had- . . . ( 4 )  I n  all cases where adverse claims thereto 
are as.erted." This statute was enacted in order to proride a remedy in 
situations identical with that  now before us. I n  re  Gibbs ,  suprn : Cht),ni- 
~ 1 7 1  PO. 1 ' .  Rroc7~ ,  198 S . C .  312, 161 S.E. 869. 

The petitioner claims a lien on the surplus funds in controversy, under 
alitl-by r i r tne  of the pro\isions r o n t a i n d  in G.S. 105-30.1, the pertinent 
parts of which read as follows: "There is hereby ci-eated a general lien. 
enforceable as hereinafter provided, upon the real property of any person 
who is receiving or who has received old age assistance, to the extent of 
the total amount of such assistance paid to such recipient from and after 
October 1, 1951. Before any application for old age assistance is ap- 
proved under the provisions of this article, the appl cant shall agree that  
all such assistance paid to him shall constitl~te a claim against him and 
against his estate, enforceable according to law by any county paying all 
or part of S I I C ~  a-sistance. . . . The staicmcnt shall be filed in the regular 
lien docket, . . . ~ n d  same qhall be indexed in the name of the lienee in 
tlie defendants', or reverse alphabetical, side of t h ~  cross-index to civil 
j i~dg~ l l~n t . : ;  in said indcx, the county slit111 appear a i  plaintiff, or lienor: 
. . . From the time of filing, such statc~lncnt shall lw and constitute due 
iivticr of a lien against the real property then o~rned  or thereafter ac- 
quired by the recipient and lying in such county to tlie extent of t h ~  total 
aniount of old age assistance paid to such recipient from and after Octo- 
ber 1, 1951. The lien thus established shall take priority over all other 
liens subqeqnently acquired and shall continue from the date of filing 
until satisfied: Provided, that  no action to enforce such lien may be 
brought more than ten years from the last day for which assistance is 
paid nor more than one year after the death of any recipient . . ." 

The above statute includes two separate and distinct lnetllods by which 
a county may recover the aggregate amount paid as old age assistance 
to a recipient. Vnder the agreement cxwuted by the apl)lica~it, the assist- 
ance payments to hiin "shall constitute a claim against llini and agaillst 
liib estate enforceable according to law by any coul~tp  for all or part of 
sncli assistance." The claim rising under this prorision of the statute is 
for the purpose of reaching assets of recipients other than real estate. - - 
Such claim is to bp filed "u-ithin one year after the death of any person 
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who has received old age assistance, reimbursement for n.hich has not 
been made . . . The claim shall be for the total amount of old age assist- 
ance paid to or for the benefit of such recipient from and after October 1, 
1931. by or through the state and the several counties thereof; and wch  
claim >hall have equal priority in order of payment with the Sixth cla.5 
under section 28-105 of the General Statutes . . ." G.S. 108-30.2. 

Since Stephen Rogers, deceased, the recipient of the old age assistance, 
left no personal estate, we are not coiicerned with this type of claini in 
the pre.ent proceeding. IIomever, n e  wibh to say in pasqing that  in our 
opinion the last cited statute should be ai~iended so as to provide for the 
proof of this class of claims in the same manner as no~i-  required by l a ~ r  
for p r o ~ i n g  claim. against executors, administrators, and collector.. 

The other method for obtaining reirnbursenient for old age assistance 
payments is bottomed on the general lien on the recipient's real estate. 
The demurrer admits the existence of the petitioner's lien as authorized 
by the statute. IIowever, the respondent appellee challenges the n l i d i t -  
of the lie11 because no action to enforce i t  mas instituted within one year 
of the recipient's death. I f  i t  be conceded that no action to enforce such 
lien may be maintained after the expiration of one Fear from the death of 
a recipient of old age assistance, we do not concede that  the petitioner 
herein is barred from having its claim satisfied to the extent funds may 
be arailable out of the surplus realized from the sale of the recipient'. 
real t-tate. When the petitioner ascertained that the party who held a 
deed of trust on the property, securing an indebtedness, which constituted 
a fir.[ lien on the property, intcnded to foreclose thereunder, i t  became 
unlwcc.-ary for the petitioner to institute foreclosure proceedings haye4 
on it. lien. Even so, when the petitioner filed its lien and had it indesed 
and cio;s-indexed to civil judgments, as required by the statute, the gen- 
eral lic~il thus established took priority over all other liens suhsequeiitl~ 
acquired and such lien mill continue until satisfied. N o  action to enforce 
such l i(n.  however, in any event may be maintained after the expiration 
of ten years from the last day for which assistance was paid. The statute 
so pro~ides .  

I11 llglit of the provisions contained in G.S. 108-30.1, n e  hold that  the 
petitioiier's lien from its filing became effective and superior to all other 
liens .ubsequently acquired for the amount of assistance paid to the 
recipient from time to time to the same extent that a judgment beconles 
a genela1 lien on the date i t  is docketed. Consequently, when the recipi- 
ent'? property was foreclosed, the petitioner's lien was transferred to the 
surplus funds realized from the sale just as the lien of any other junior 
encumbrancer would be under similar circunlstances. I n  r e  Gibhs, s ~ r p r o ;  
C h c m i , n l  Co. 1%. Rrocli, s u p r  n: Carpenter v. Duke,  1-1-1 S .C .  291, 56 S.E. 
93s :  ,\'iitfon 7%. 1Trehb, I37 K.C. 35, 1 9  S.E. 55. See also Demni 1 . .  Tnrf ,  
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221 N.C. 106, 19 S.E. 2d 130: Frnser  v. Bean, 96 N.C. 327, 2 S.E. 159, 
and Long c. Miller, 93 S . C .  227. 

The contention of the respondent appellee that  the sum of $572.73 is 
in  excess of $500.00, the amount a clerk of the Superior Court is per- 
mitted to accept under the provisions of G.S. 28-68, is without merit. 
The prorisions of G.S. 28-68 are applicable to a factual situation in no 
way related to that  involved in this appeal. Thei-e is no limit on the 
amount of funds that  may be paid to a clerk of the Superior Court pur- 
suant to the provisions of G.S. 45-21.31. But, when a proceeding is insti- 
tuted pursuant to the provisions of G.S. 45-21.32, to determine IT-110 is 
entitled to such funds, i t  is the clerk and not the administrator who deter- 
mines the priority of payments. As a matter of course, when the admin- 
istrator claims the funds, he is a necessary party to the proceeding. 

The judgment of the court below is reversed to the end that E .  T. Price, 
administrator of the estate of Stephen Rogers, deceased, be ordered and 
directed to pay to the Clerk of the Superior Court of Lenoir County. the 
entire surplus in  the sum of $572.73, paid to him by Alvin Outlaw, 
trustee, and that the proceeding be remanded to the aforesaid Clerk for 
the purpose of entering judgment for the disbursement of said funds as 
follows: (1) For  the payment of funeral expenses; (2 )  for the payment 
of the petitioner's claim, unless it is made to appear that  there is a lien 
outstanding against said funds which is superior thereto; and (3 )  for the 
payment of the balance, if any, to the administr~ttor of the deceased, 
provided no other valid claim or claims are asserted before the said Clerk. 

The respondent Alvin Outlaw, trustee, by paying the abore surplus 
funds to E. W. Price, administrator, instead of paymg them to the Clerk 
of the Superior Court of Lenoir County, as requi~sed by G.S. 45-21.31, 
will remain liable therefor until such funds are paid to the said Clerk as 
provided by law. Brown v. Jennings, 158 N.C. 155, 124 S.E. 150. There- 
fore, let the respondents, Alvin Outlaw, trustee, and E. TO. Price, admin- 
i ~ t r a t o r ,  pay the costs of this appeal, and the admini'jtrator any additional 
costs. G.S. 45-21.32 (d). 

Reversed and remanded. 



N. C.] FALL TERM, 1954. 

STATE OF NORTH CAROLISA Ex REI.. NORTH CAROLINA GTILITIES 
CO1\INISSION, v. C. 0. STORY, BELTON JACKSON, F. W. BRADLEY, 
JOHX H. BRADLEY, BOB PRICE, J. B PACE, MOSES BRADLEY, 
HAROLD C. CASE, D. P. HENDEI<SO?rT, P. B. EDTVARDS, JACK STORY, 
R V. THOMPSON, MRS. ALLEN THOJIPSOX, MISS MARGARET 
CAUSBY, GAITHER JOHNSON, AIRS J. B. THOMPSON, HORACE 
THOMPSON, H R. THOMPSON. SIRS GAITHER JOHNSON. L R 
SEWMAN, b l d K 5  CONSTAR'CE, A A D  CURTIS GARRETT. 

(Filed 10 So~einber .  1954.) 

1. Eminent Domain § 6: Hunting and Fishing § 1- 
The Wildlife Resources Commission has been delegated the power to 

acquire land for game farms or game refuges in the public interest, G.S. 
11344, G.S. 143-237, et seq., but the public need for such project in a par- 
ticular locality must first be established by a certificate of public con- 
~en ience  and necessity from the North Carolina Utilities Commission, G.S. 
4 0 - 3 ,  before land can be taken by condemnation. 

2. Eminent Domain 8 4- 

Only public necessity justifies the taking of land froin a citizen without 
his consent. 

3. Hunting and Fishing S 1- 
The Wildlife Resources Con~~nission, in the discharge of its important 

d~i t ies  in the public interest, can act only by resolution passed in a legal 
mwting of its menibers sitting as  a commission, which resolution should 
11e recorded in its minutes, and thus become the best evidence of the Com- 
iula~ion's actions. 

4. Same : Eminent Domain 5 6- 

Resolution of the Wildlife Resources Conimission authorizing its director 
r o  negotiate for the purchase of certain lands and setting up a certain sum 
in its budget therefor, e~-en  it' i t  be construed to authorize the director to 
actlinlly purchase the lands designated, is not authorization to him to 
institute proceedings to condemn any part of the lands. Such resolution 
(,annot support a finding that  an application for certificate of public con- 
~en ience  and necessity for the acquisition of the land was filed by ,the 
Wildlife Resources Co~nnlission so as  to confer jurisdiction on the Utilities 
Conmission to issue the certificate. 

 ah^^ 4~ by respondents f rom ,lIoci~~r, J . ,  heard  by consent i n  XCDOTVELI.. 
Thi- proceeding originated before the Utilities Colnnlission of K o r t h  

Cnrolinn on a n  application filed i n  the name of the N o r t h  Carol ina Wild- 
life H r ~ o u r c e s  Comlniasion f o r  a certificate of public convenience and 
necei-it- as  authorized by  G.S. 40-53. T h e  Wildlife Resources Coinmic- 
sion alleges t h a t  i n  co-operation wi th  t h e  Federa l  Government it has  
alrcadg under  option to purchase approximately 5,000 acres of l and  i n  
Po lk  and Henderson Counties. known as the  Green R i ~ e r  Wildlife Xan-  
a g e n ~ c l ~ t  Area, and t h a t  approximately 5.000 acres adjoining a re  already 
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under lease. The application alleges further that  lhe acquisition of the 
land described and owned by the respondents is necessary to complete the 
area, and when so completed will enable the Wildlife Resources Commis- 
sion to carry out one of its primary objectives, and to this end "it is in 
the public interest that  the petitioner exercise its .eights of eminent do- 
main under the Constitution and laws of the State of North Carolina in 
acquiring the lands herein described as a public lsorks project." The 
respondents appeared before the Utilities Commission and filed a protest 
to the issuance of the certificate. 

The Utilities Commission, after notice, conducted hearings a t  which 
evidence was introduced in  behalf of both the Wildlife Resources Com- 
lniseion and the respondents. The 1attt.r made an  oral motion to dismiss 
the application for (1 )  lack of jurisdiction of the r t i l i t ies  Commi::' -1on 
to grant  the certificate, (2 )  the application for the certificate was not 
authorized by the North Carolina Tl'ildlife Resources Commission. 

Upon the request of the respondents, the Utilities Commission stated 
findings of fact and conclusions of law, to which respondents filed excep- 
tions. The Utilities Commission ordered the certificate issued. r t i l i t ies  
Commissioner hfcbfahan dissented. The respondents filed a petition to 
rehear, which v a s  denied. The respondents appealed to  the Superior 
Court, and the Utilities Commission, as provided tly G.S. 62-26.6, certi- 
fied the appeal and record to the Superior Court of Polk County on 
36 June,  1954. By consent of all the parties the appeal was heard by 
Moore, J.. in ?rIcDowell County. -1fter hearing, J u d g e  Moore orerrllled 
all exceptions and affirmed the order of the Utilities Commission. The 
respondents excepted and appealed. 

At torney -Genera l  X c J f u l l u n  rind A s s i s f a n t  A t to rney -Genern l  Pirylor 
f o r  t h e  pet i t ioners ,  n p p e l l e ~ s .  

J o y n e r  & Hotc i son  for w s p o n d e n f s ,  appe l lnn f s .  

E I i ~ c , ~ x s ,  J. T K O  questions are presented by this appeal: First ,  does 
the S o r t h  Carolina Utilities Commission have authority to issue to the 
Tort11 Carolina Wildlife Resources Commission a certificate of public 
c.on~enience and necess i t~  for the mtablishnient of the Green R i ~ e r  Game 
Management Area in Polk and IIenderson Counties? Second, if so. did 
the Wildlife Resources Commission authorize t h ~  application for the 
certificate ? 

The General Assembly of 1925 enacted Chapter 122, now G.S. 113-2, 
careating a Department of Conserration and Development. A h ~ o n g  its 
duties were declared to be, to aid ( a )  in the promotion of the conservation 
rind derelopment of the natural  resources of the State, (b )  to promote a 
lnore profitable use of lands, foreqts arid waters. The control and man- 
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agement of the Department was vested in the "Board of Conservation and 
Del-elopment," consisting of 1 5  members appointed by the Gorernor. The 
Act creating the Board provided for a director whose duty i t  was to make 
surrey> of the economy and natural  resources of the State and to perfor111 
such other duties as the Board might prescribe, all under the direction of 
the Board. 

Succeeding sessions of the General d.sembly added new duties to the 
Board, among them that of collaborating with "the beveral United States 
Gorernment bureaus and other sources as may assist i n  carrying out the 
objects of the Department." Chapter 486, section 4, enacted in 1935, lion 
G.S. 113-84, provides nrnong other things, tha t  the Board map "acquire 
by purchase, grant, condemnation, lease, agreement, gift or devise, lands 
or xvaters suitable for the purposes hereinafter enumerated: 

'((ti) Game farms or game refuge.. 
" (b)  Lands or waters suitable for game, bird or fur-bearing animal 

restoration, propagation or protection. 
" i  r )  For  public hunting or trapping areas to provide places where the 

public may hunt or t rap  in accordance with the prorisions of law or tllc 
regulations of the Board." 

Section 5 provides that  the Eoard may "enter into cooperative agree- 
ment. with Federal agcnciek, ~nunicipalities, corporations, organizetl 
group3 of land onners, as~ociations and individuals for thc development 
of game, bird, or fur -bea~ing animal n~anagement and denlonstration 
projects." 

111 1047 the General ,\saembly enactetl tlle North Carolina Ti ld l i fe  
Resources Law, now G.S. 143-227 to 113-254.1. G.S. 143-240 creates tlle 
Nortli Carolina Wildlife R~sources  Commission, consisting of nine mem- 
her- to be appointed by the Governor, and subsection 2-17 proxides tliat 
tlie duties, polvers, jurisdiction and responsibilities theretofore vested by 
statnte in tlie Departnient of Consen ation and Development, the Board 
of Conservation and Development, the Director of Conserration and 
Develolnnent. tlle nix-ision of Game and Inland Fi-lieries, the Commi-- 
sioncr of Game and Inland Fi-lierie-, or any predcces,or organization, 
hoard, commission or commissioner, or otlicr official relating to the wild- 
life rc-ources of S o l d l  Carolina, excluding all commercial fish and fish- 
erie.. be transferred to and ~ e s t e d  in the Sort11 Carolina TVildlife Re- 
source. Commission. The Alct  provitles for tlie taking over of the dutic. 
from the organization of the latter commission appointed by the Gov- 
ernor. 

The application filed before the S o r t h  Carolina Utilities C'o~mii*sion 
recites that the Wildlife Resources Commission in co-operation with the 
Federal Government has under option to purchase approximately 5,000 
acres of land in Polk and Henderson Counties, comprising a project 
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known as the Green River Wildlife Nanagement A e a .  The application 
further alleges that 5,000 acres are already undei lease to the S o r t h  
Carolina Wildlife Resources Commission. The application further al- 
leges that the lands of the respondents are necessary for a more complete 
and satisfactory derelopment of this area for the purposes abore men- 
tioned in order that the Wildlife Resources Comnli~sion may better pro- 
tect, propagate and preserve the game animals, birds, fur-bearing animals, 
and fish in this area. The application states that the Wildlife Rewurces 
Commission desires to acquire respondents' property in the manner pro- 
vided in  Article 3, Chapter 40, General Statutes of North Carolina, 
entitled "Public Works Eminent Domain Lam." 'The certificate is re- 
quested in order that the Commission may exercise its right of eminent 
domain and take the property. The certificate is necessary under G.S. 
40-53, which is as follows : 

"Secessity for  certificaie of public convenience and necessif!] from 
Utilifies Commission.--?Totwithstanding any finding of public conven- 
ience and necessity, either in general or specific, ~y the terms of this 
article, the right of eminent domain shall not be exercised unless and 
until a certificate of public conrenience and necessity for such project has 
been issued by the Utilities Commission of North Carolina, and the pro- 
ceedings leading up to the issuing of such certificate 3f public conr-enience 
and necessity, and the right to appeal therefrom shall be as non- provided 
by law and said rights are hereby expressly reserved to all interested 
parties in said proceedings. I n  addition to the po.Kers now granted by 
1:~w to the Utilities Commission of Xorth Carolina, the said Utilities Com- 
nlission is hereby vested with full power and authority to investigate and 
csamine all projects set up or attempted to be set up under the prorisions 
of this article and determine the question of the public conrenience and 
necessity for said project." 

I n  construing the abore section, Justice Denny, in the case of I n  re 
Ilousing Aufho,.ify of the C i f y  of Ckarloffe, 233 N.C. 649, 655, 65  S.E. 
2d 761, s a y s  ('We think the finding of public convenience and necessity, 
either in general or specific terms, as pointed out in G.S. 40-53, ha; refer- 
ence to any finding made 'either in general or specific' terms by the Legis- 
lature and set forth in the Housing Authorities Law, which findings shall 
not be sufficient to warrant the esercise of eminent domain in connection 
n i t h  any project authorized thereby. But a certificate of public con- 
venience and necessity for such project must be obtained from the Utilities 
C'ommission-that is, the public need for such a p~o jec t  in a particular 
community must be made to appear and a certific:tte of public conven- 
irlnce and necessity must be obtained before the petitioner may proceed 
to condemn property for such project." 
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From the foregoing, i t  seems clear that  the Wildlife Resources Coin- 
nlicsion has authority to undertake the project outlined in the application 
in  collaboration with the Federal Government. However, before lands 
for the purpose can be acquired by conden~nation under the Eminent 
Domain Law, a certificate of public convenience and necessity is required 
from the Nor th  Carolina Utilities Commission. The Utilities Coinmis- 
sion, upon a proper application and showing, has authority to issue the 
certificate. 

The remaining question is whether the Wildlife Resources Commission 
authorized the application for the certificate of public convenience and 
necessity. The respondents challenge the application for the certificate 
upon the ground that  the application was not authorized by the Wildlife 
Resources Commission. The evidence on this question consists of excerpts 
from the minutes of a meeting of the Commission held on 21  January,  
1952, as follovs: "Mr. Connoly 1nove.j that the Director be authorized to 
negotiate for the purchase of the Green River Mountain and Dugger 
Mountain areas, using funds appropriated a t  the Sorember  16, 1951, 
niecting for the purchase of the South Jlountain tract. N r .  Kennett 
seconded the motion. When put to a vote, the motion carried unani- 
mou;ly." The only other reference in the Commission's records consists 
of I tem 2500 in the Budget for the Year 1962-1953, as follows: "Land 
acquisition (Green River-Polk County Deer Restoration Area) $75,- 
000.00." 

The question was raised in the l ~ r a r i n g  by the cross-examination of X r .  
Earick. Chicf of the Game Division, xorth Carolina Wildlife Resources 
Comnlission, who examined the millures of the comlnission and testified 
to  the above quotations as coming from its records. Respondents re- 
quested the Utilities Commission on this evidence to find "that the appli- 
cation filed i11 this matter on behalf of the North Carolina Wildlife Re- 
sources Commission was f ikd and presented to this Commission without 
any resolution authorizing the same by the nxmbers of the Wildlife Re- 
sources Conlmission and without authority given by the Commission. 
h d  upon this finding to conclude as a matter of law that  the application 
for the certificate was without authority." The Utilities Commission 
refused to find as requested, but did make the following finding: 

"1. The Comnlission finds as a fact that  the nTildlife Commission 
authorized the acquiqition of the area in question (Resolution passed a t  
a regular meeting of said Vildlife Commiision on Janua ry  21, 1992)  
from funds appropriated a t  its meeting on Korember 16, 1951, and that 
in its Budget for the fiscal year 1952-53 and also in its Budget for 1953- 
1954 i t  set aside $75,000 for the purchase of the area known as the 'Green 
River, Polk County Deer Restoration Area'; that  this proceeding was 
instituted a t  the direction of N r .  Patton, Executive Director of said 
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Wildlife Commission, and the application was signtd by Mr. Khitmire,  
attorney for said Wildlife Commission. The Commission further finds as 
a fact that althougll the minutes of said Wildlife Commission fail to 
specifically authorize the institution of this proceeding, that, by approv- 
ing the acquisition of the land and the appropriation of the money to pag 
for same, that the implied authority is inescapable that said director 
should proceed in every way provided by law to  con-ummate the acquisi- 
tion of the land, either by purchase or by such other means as tlle lam 
provides, one of which iq to obtain a certificate of convenience and neces- 
sity to condemn under the Eminent Domain Statute, ~vhich  latter course 
the director has followed in the instant case. All of said findings of fact 
a.: requested by the protestants in paragraph 2 ineonsi~tent  nit11 the for?- 
going are denied." 

From tliis finding the Ltilities Con~~&s ion  concluded as a matter of 
law that the application was properly filed. The respondents appealed to 
t l ~ e  Superior Court. Record was transmitted i11 duel course to the Supe- 
rior Court of Polk County and heard by consent i.1 McDo~vell County. 
On the hearing all of respondents' objections and exceptions n-ere over- 
ruled, the order of the lA7tilities Commii.sion g r a n t i ~ g  the certificate was 
uplield, whereupon the re.pondents fi1c.d exceptions, made assignments 
of error, and appealed to tlie Supreme Court. 

The facts found by the Utilities Conimission do not warrant  its con- 
clusion of law that  the application for the certificate ,f public conr-enience 
and necessity was filed by the Xor th  Carolina m'ilcllife Resources Coni- 
mission. The certificate is the first qtep in the exe~cise of tlie soyereign 
power of condemnation. This first step leads, and is intended to lead to 
the taking of property of the citizen without his consent and often against 
his will. Only necessity justifies a taking under such circumstances. 
That  just compensation be made for that which is taken does not make 
allowance for the sentimental ralues the citizen attaches to his home. H e  
must submit, and it is proper that  he should submit to inconvenience 
because of the public necessity and f o ~  the public good. The n'ildlife 
Resources Commission has been give11 tlie power to lake land by condem- 
nntion when the 1-tilities Con imi4on  has issued a certificate of puhlic 
convenience and necessity. 

The Wildlife Resources Commission is a body of nine member.. It is 
one of the important agencies of the State. I t  is charged with important 
duties and with expending large sums of public n1onc.y. Ob~iouslj-  it can 
2rt only by r~solut ion  duly pacsed in a legal meeting. The members must 
meet as a comnlission and be in session as such to g i ~  e validity to itc acts. 
The acts of the Comnlission must be recorded in its ninutes and 1~11en co 
rworded the minntes become the best evidence of the ~~oniniission's actions. 
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The  Commission's records bearing on the question f o r  decision here 
disclose tha t  the Commission authorized the Director to  negotiate f o r  the  
purchase of Green River  J Iounta in  and  Dugger  Mounta in  Areas, and t h a t  
$75.000 v a s  set u p  i n  i ts  budget f o r  t h a t  purpose. T h e  wording of the  
resolution raises a serious question a s  to  ~ v h e t h e r  the  Director m s  autlior- 
ized to purchase Green Mountain.  Technically, he  was authorized to 
negotiate only. I t  seems reasonable to  assume f r o m  tlie re5olution tha t  
the Commission did not expect the Director t o  purchase Green Mountain,  
blit only to negotiate f o r  the purchase and  report  the result of his ncgotia- 
tions fo r  the final deternlination of the Con~nlission. Screr theless ,  if v e  
assume the authori ty  mas g i ren  not only to negotiate but actual ly to pur-  
chase, i t  by  no nlearis follows t h a t  the Director was authorized to i n d i e  
the sorereign p o m r  of eminent domain and ini t ia te  a proceeding t o  take 
the  propert? by  making  application f o r  the  certificate. F o r  the Colnniis- 
;ion to authorize the purchase is one thing-to authorize condemnatioiz 
is something else. Under  proper  circumstances the Commission can  pur-  
chahe when the land  is  desirable fo r  its legitimate purposes. Only the 
force of necessity gires  i t  the r igh t  to condeni11. 

T h e  conclusion of the 17tilitie; ('olnmis-ion tha t  tllc application for  a 
certificate of public con\,enicnce and nrcessity wac authorized by the  
T i l d l i f e  Resources Cornnii+ion i- not iupported 11g its finding, of fact.  
The  ( ' o m r n i ~ ~ i o n  n.a* not juitified i n  i? iuing the certificate heca11.e of tlie 
lack of a proper applicatioa. T l ~ c  S u l ~ e r i o r  Court  committeJ error  i n  
affirmine the ( 7 0 m m i s ~ i o n ' ~  ortlw-. Thc ~ ~ . p o l l d c n t q '  akcipnment of e r ror  
S o .  3 must he *~~. ta ined .  

I ierersrd.  
-- - 

THOJIAS & HOWARD COJIPA\ST O F  SHELBY. I S C ,  r .  AJIERIC,-\S MU- 
TT7dT, LIABIJJTT INSI'R-\SCE C'OJIPASY, a C O R P ~ R A ~ I I O X ,  31 B. TATE, 
JOHNNIE PONDERS, WII~T~IAJI HUDDI,ESTOS, CHARLES TTARSER 
A X D  JAMES BTRD. 

(Filed 10 Sol-ember, 10.31 ) 
1. Indemnity 2a- 

A contract indemnifying the employer against loss occasioned by dis- 
honesty or fraud of employees is in the nature of a contract of insurance, 
and is snbject to the rnlcs of construction applicable to insurance ~ol icies  
generally. 

2. Indenlnity 9 '5: Pleadings a 2- 

An employer may join actions against its employees in tort to rccorer for 
loss occasioned by the fraud or dishonesty of the ~.nlployees acting in col- 
lusion or conspiracy with each other. with an action c,r cowtractu on an 
indemnity policy corering such losses executed by tlie corporate defendant, 
since both actions arise out of the same transaction. 
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3. Indemnity 9 7- 
In  a n  action on a fidelity policy, a complaint setting forth the essential 

features of the contract, and alleging that it  mas in force a t  the time in 
question, and that plaintiff' employer had sustained loss by the dishonesty 
or fraud of its employees acting in collusion or conspiracy with each other, 
is he ld  insufficient, i t  being required that  plaintiff employer alleged the 
facts upon which the conclusions of fraud and conspiracy are  predicated. 

4. Pleadings 8 3a- 
The complaint should allege the substantive and cmstituent facts of the 

cause of action, but should not narrate the erideuce supporting them. 

5. Indemnity § 7- 
In  a n  action on a fidelity policy, the plaintiff musc specify the loss with 

particularity, and allegation that  plaintiff' had sustained "property and/or 
inventory loss" is insutlicient. The use of the term "and/orN disapproved. 

6. Pleadings $?J 15- 
The rule that  the complaint must be liberally construed upon demurrer 

does not permit the conrt to read into it  facts n,hicli i t  does not contain. 

7. Pleadings 98 lgc, 22- 
Where the complaint contains a defective statement of a good cause of 

action, demurrer thereto is properly sustained, but the action should not 
be dismissed, since plaintiff is entitled to move for permission to amend so 
a s  to allege the essential and ultimate facts omitted. 

, ~ P P E A L  by  plaintiff fro111 P i l f f u n ,  ,Special Jut lge ,  August  T e r m  1954 of 
CLEI'ELISD. 

Civil action to  recorer a n  alleged loss on a Cxnprehens i re  Cr ime 
Policy, heard  on  a demurrer .  

T h e  defendant American X u t u a l  Liabi l i ty  Insurance  Company de- 
murred  on the  grounds of misjoinder of par t ies  a ld  causes of act ion;  
t h a t  two or  more causes of action have been i m p r o ~ e r l y  un i ted ;  and  f o r  
fai lure  to  s tate  facts  sufficient to collstitute a cause of action against it. 

T h e  court sustained the  demurrer ,  and dismissed the  action as  to  d m e r -  
ican M u t u a l  Liabi l i ty  Tnsurance Company. T h e  court  did not specify 
the  ground, o r  grounds, upon  which it mted.  

T h e  plaintiff appealed assigning error .  

Palls  d Fal l s  for Plaintif ,  . I ppc l l an f .  
I I e l m s  & Mulliss, lTrnz. H.  Robh i t t ,  Jr., and  D .  2. S e w t o n  for De fend-  

n n t ,  Appellee.  

PARKER, J. T h e  facts  alleged i n  the  complaint to which the  demurre r  
IT-as directed a r e  substantially these--the numbered paragraphs a r e  ours 
and not those of the  complaint :  
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O n r .  The plaintiff is a North Carolina corporation engaged in the 
~vholesale grocery business a t  Shelby. American Mutual  Liability Insur- 
ance Companj- of Boston, Xass. is all insurance company, and dow husi- 
ness in Sort11 Carolina. The defendants N. B. Tate, Johnnie Ponders, 
William Huddleston, Charles Tarner  and James Byrd were a t  tllc times 
alleged in the complaint employees of the plaintiff in its n-liolesalc grocery 
business. 

Tuo. About 20 May 1949 plaintiff purchased from American Xu tua l  
Liability Insurance Company a Comprehensive Crinie Policy S o .  FS 
7060i-R insuring and indemnifying plaintiff against loss by dishonesty 
and/or fraud of its employees, whether acting alone or in collusion with 
others, of money, securitim, and other property, including that  pa l t  of 
any inventory shortage which insured bhall conclusively prove to have 
been caused by dishonesty and/or fraud on the part  of its employees to an  
amount not in excess of $50,000.00. Plaintiff paid the premiums on the 
policy, and i t  was i n  full force and effect during the times alleged in the 
complaint. 

Three. While this Comprehensire Crime Policy was in full force and 
effect, between 20 May 1949 and 20 May 1952, plaintiff sustained prop- 
erty and/or inrcntory loss of $38,16'7.00 through the dishonesty and/or 
fraud of its employees, to wi t :  >I. R. Tate, Johnnie Ponders, TTilliam 
Huddleston, Charles Varner and Jamcs Byrd acting in collusion and/or 
conspiracy mith each other and ~ i t h  others named and unnamed. known 
and unkno~rn,  ~ h i c h  loss Iraq, and iq, covered by the terms of the policy. 

Four. Immediateiy upon the dieco~-er- of its losses plaintiff gave 
notice to American lllutual Liability Insurance Company in accordance 
with the terms of its policy. Plaintiff discovered its losses by an  inven- 
tory item count, ~vhich  is the basis of its proof of loss. Within four 
months after discovery of its loss and notification thereof to L\n~erican 
Mutual Liability Insurance Company, and in compliance mith the terms 
of the policy, plaintiff filed TI-ith the Insurance Company a statement 
supporting proof of loss under date of 4 September 1052. 

Pice. After 4 September 1952 American Mutual Liability Insurance 
Company sent a special investigator to plaintiff's place of business, and 
to him plaintiff surrendered all its records, hooks, papers and proof of 
loss and cooperated with him in every way. 

SIX. Plaintiff has duly performed all the conditions precedent in its 
policy, and has complied with all its terms. 

S e ~ m .  That  the defendants, and each one of them, are indebted to  
plaintiff in the sum of $38.16i.09. and payment has been refused though 
requests therefor hare  been frequently made. 
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The complaint alleges that  plaintiff's policy of insurance is incorpo- 
rated in  and made a part  of the complaint, as fully E L S  if written therein. 
A. copy of the policy is not i n  the Record of the case. 

The first question presented is n.hetlier there is a rnisjoinder of parties 
and causes of action. 

We have examined the original record in the case of Shzrford z.. 17ar- 
bo~oz igh ,  197 S . C .  150, 147 S.E. 824. The complaint in that  case alleges : 
ii The defendant, Eagle Indemnity C'ompany, for a premium or money 

consideration entered into a writtcn contract with the plaintiff corpora- 
tion k n o w  as its Fidelity Guarantee Policy No. l?. B. F.-501, in the 
amount of $100,000.00, in which, anlong others, i t  nsured and p a l - a n -  
teed the fidelity of the President and Treasurer of the corporation in t l i ~  
sum of $10,000.00 in the following words: 'The Eagle Indeninity Com- 
pany hereby agrees with the Insured named in Statement 1, that it will 
make good to the Insured such pecun ia~y  loss of nioney, funds or other 
personal property (including that  for  lshich the I n ~ u r e d  is responsible) 
as the Insured shall sustain by any act or acts of fraud or dishonesty 
(includilig theft, embezzlement, wrongful abstraction or misapplication) 
committed during the period beginning on the date mentioned in State- 
ment 6. and ending on the termination of this InsuAance by any person 
(directly or through connivance with others) in the einploy of the Insured 
vh i l e  occupying and performing the duties of any one of the positions 
described in Statement 4 (any such person while sc employed is herein 
called 'the employee') but not to exceed on account of the act or acts of 
any one employee, the amount set opposite the respwtire position speci- 
fied in Statement 4.' " 

Counsel for  the Eagle Indemnity Company in  that  case filed a de- 
nlurrer to Sliuford's complaint alleging, among other grounds, that  '(there 
is a misjoinder of parties defendant for the reason that  the complaint 
does not allege that  the defendants were joint tort feasors; nor does the 
complaint allege that  any relationship, contractual 3r other~vise, existed 
between the parties defendant"; and the demurrer alleges as a further 
ground : "3. Fo r  that  several causes of action have b e ~ n  improperly united 
in the complaint, for the reason tha t :  ( a )  The only cause of action, if 
any, alleged in the complaint against the defendant, J. A. Parborough, 
arises out of, and is bared upon tort, and out of trani,actions, matters and 
things to ~ h i c h  the defendant, Eagle Indemnity Company, v a s  not in 
ally vise or i n  any qense a party, in which said cause of action, if any 
psiit., the rights of the partie. thereto are go~erned ,  controlled and fixed 
by the laws of tort action; Vliereas, i t  appears on the face of the com- 
plaint that  the cause of action of the plaintiff, if any exists, against the 
dclfendant, Eagle Indemnity Company, arises out of and is based upon 
an  alleged contract between the plaintiff corporatiou and the defendant, 
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Eagle Indemnity Company, to which said contract the defendant, J. 
Tarborough, is not alleged to be in any  nise or in any sense a party, and 
in nliich cause of action, if any exists, on said contract, the rights of the 
partie* thereto are gorernetl, controlled and fixed by the law or laws of 
contract." I n  the instant case the corporate defendant makes substan- 
tially the same contentions that  there is a misjoinder of parties and causes 
of action, and that  two or more actions hare  been improperly united. 

111 the Shuford 1 % .  J7cl~horol~gk Case, S tacy ,  C. J., speaking for the 
Court said: "It is not a misjoinder of parties and causes for the receiver 
of a corporation to sue its president and treasurer for wrongfully ah- 
stracting and misappropriating funds of the corporation and a t  the wnle 
time join as party defendant his surety or the guarantor of his honesty 
and fidelity." 

The allegations of the present complaiilt are to the effect that the de- 
fendant, American Mutual Liability Insurance Company, agreed to 
insure and indemnify plaintiff against lo-s by dishonesty and fraud of its 
employees, whether acting alone or in collusion \\-it11 otlieri, of money, 
securities, and other property, including that  part  of any inventory short- 
age 11-hich the insured shall conclnsively pror-e to have been caused b -  
dishonesty and fraud on the part  of any of its employees. 

'(Fidelity insurance, as the term is usually employed, is a contract 
whereby one, for a consideration, agrees to indemnify another againqt 
loss arising from the want of honesty, integrity, or fidelity of employees 
or other.: holding positions of trnst. The coiltract is sometimes in a form 
very similar to that  of a policy of insurance, while frequently it is in tlle 
form of a bond of ir:demnity. I t  is sometimes icsued upon the application 
of tlle employer, and sometimes upon the application of the employee." 
25 C. J., Fidelity Insurance, p. 1089, Secs. 1 and 2. Quoted in E m p l o y -  
ers' Liability dssnr .  C01.p. z.. Citizetis' S a t l .  Bank, 85 Ind.  App. 169, 
151 S.E. 396. Such undertakings in respect to the fidelity of employees 
are in the nature of contracts of insurance, and are subject to rulea of 
con~truction applicable to insurance policies generally. That  is the rule 
in this State and in  many other jurisdictions. Rank c. Fidelity Co., 12q 
N.C. 366, 83 Am. St. Rep. 682, 38 S.E. 908; Loan Ass'n. v. Davis, 192 
S . C .  IOS, 133 S.E. 530, (modified on re-argument, but not on the question 
for which i t  is here cited) 183 K.C. 710, 133 S.E. 338; Anno. 63 -1.L.K. 
pp. 728-9. 

'& complaint in the instant case further alleges that ~vhile said policy 
va.: in full force "plaintiff sustained a property and/or inrentory loss 
of $3S,167.09 through the dishonestp and/or fraud of one or more of its 
defendant employee.:, namely, If. R. Tate, Johnnie Ponders, William 
Huddleston. Charles Varner and James Byrd, acting in collusion and/or 
conipiracp ~ i t h  each other and others . . ., rvhich 10s. was, and is. 
col-r~red by the terms of the policy." 
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We do not look with favor upon the ambiguous and uncertain term 
('and/or." Jo l~nuon  T. Board o f  Education, m t e ,  56, 84 S.E. 2d 256; 
Gibson v. Ins .  Co., 232 K.C. 712. 62 S.E. 2d 320. 

There is no misioinder of ~ a r t i e s  and causes of action. nor are two or 
more causes of action improperly joined. S h u f o ~ d  v. Yarborough,  atcp1.a. 
In  Sfeplzenville A70rth and South Ten-us Ry. Co. T .  Grier, Texas Civ. 
App., 1'78 S.W. 984, plaintiff brought an action against its ticket agent 
to recover money converted to his use and the surety company which had 
guaranteed the railroad against loss by the agent's defalcation. The 
surety company filed a plea of misjoinder of causes of action. The Texas 
Court said:  "The alleged cause of action against the surety company 
relates t o  the same transaction upon which appellani,'~ cause of action is 
founded against Grier, viz., his defalcation as tickel; agent. I t  has fre- 
quently been declared to be the policy of our system of procedure to avoid 
multiplicity of suits, and to settle in one ,suit all matters between the same 
parties, or concerning the same subject-matter." 46 C. J. S., Insurance, 
Sec. 1269, last sentence of (d )  p. 305 states the above principle of law, 
and cites the Texas Case as authority. 

We now come to the question : Does the complaint state facts suficiellt 
to constitute a cause of action against American Nu1 ual Liability Insur- 
ance Compnnp? 

Banlz v. Fidel i ty  and Deposit Co., of X a ~ y l a n d ,  a m '  James  G. X c h e g a n ,  
126 N.C. 320, 35 S.E. 588, was an  action brought upon an indemnity bond 
giren by the corporate defendant to secure plaintiff against all loss from 
any fraudulent acts of its co-defendant, Mehegan, as cashier of plaintiff 
bank. This Court said: "The complaint alleges the execution of the bond 
and its renewal, and sets out their substantial features, the alleged fraudu- 
lent a c f s  of f h e  cashier, and notice to the defendant coapany.  These facts 
being proved would have made out tlie plaintiff's case:" (Emphasis 
added). This same case  as before thiq Court again in 128 K.C. 366, 
38 S.E. 908, wherein i t  is said referring to the quotation a b o ~ e :  "That 
this is now the law of this case, and our oginion of its correctness has been 
confirmed by subsequent investigation and further relection. The object 
of a n  indemnifying bond is to indemnify; and if it  f ~ i l s  to do this, either 
directly or indirectly, it  fails to accomplish its primary purpose, and 
becomes worse tllan useless. Tt is ~ ~ ~ o r t h l e s s  as an actual security. and 
misleading as a pretended one." 

I n  the instant case the plaintiff has alleged that  the insurance contract 
v-as in full force and effect, sets out its essential f e ~  tures, notice to the 
defendant company, but he has not stated the alleged fraudulent acts of 
the individual defendants, nor the alleged facts i n  respect to the alleged 
conspiracy between tlie individual defendants. The allegations thnt the 
plaintiff sustained a loss "by the dishonesty and/or fraud" of one or more 
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uf  11s defendant en~ployees, and that the individual defendants acted "in 
collu,-ion and/or conspiracy" with each other are mere conclusions, and 
uot sufficient. The pleader must allege facts tending to support the alle- 
g a t i o x  of fraud. Davis  v. TT'hifah.urst, 229 N.C. 226, 49 S.E. 2d 394; 
Griggs 7'. Grigrgs, 213 S.C. 62-1, 197 S.E. 165. ". . . unless the facts 
relied on to constitute fraud or mistake are distinctly alleged the courts 
cannot grant relief.'' J I c S e i l l  c. Thonzas ,  203 X.C. 219, 165 S.E. i12. 
The pleader must alqo allege the facts from which the alleged conspiracy 
may be inferred and the alleged unlawful acts agreed upon. K i r b y  1 . .  

Rryno lds ,  212 X.C. 271, 193 S.E. 412. IIowever, the purpose of the com- 
plaint is to allege the substantive and constituent facts of the cause of 
action, not to narrate the evidence supporting them. Gu~g v. Baer ,  234 
S . C .  276,6f S.E. 2d 47; Chnson  2 3 .  Xarley,  223 S.C. 738, 28 S.E. 2d 223. 

The corporate defendant asks in its brief: "What loss has the plaintiff 
*uffered within the coverage of the insurance contract 2" The complaint 
gives no answer, except "property and/or inventory loss" which is too 
ambiguous for the court to afford relief. The pleader must specify plain- 
tiff's loss with particularity. While me are  required to construe the com- 
plaint liberally, we are not permitted t o  read into it facts which i t  does 
not contain. Dillingham v. Xligerman, 235 N.C. 298, 69 S.E. 2d 500: 
.Jor~rs 1 ' .  Furniture Co., 223 N.C. 439, 23 S.E. 2d 309. 

The complaint attempts to allege a good cause of action, but is defective 
in that it does not definitely and sufficiently set out all the essential, ulti- 
mate facts and in  that  it uses the ambiguous tern1 "and/or." The plain- 
tifT nil1 be permitted to amend its complaint. Sco t t  v. V e n e e r  GO., 240 
S.C.  73, 81  S.E. 2d 146; Davis  v. Rhotles,  231 X.C. 71, 56 S.E. 2d 4.3; 
Foy c. S tephens ,  368 N.C. 438, 84 S.E. 758. 

The lower court ruled correctly in sustaining the demurrer, but it 
erred in dismissing the action against American Mutual Liability Insur-  
ance Company. Upon motion of plaintiff the Superior Court will enter 
an order permitting i t  to amend its complaint. 

Rerersed. 
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LLTHER J. DhVIS, ALBERT I,EROT 1)AVIS. AIRS JVASITA D. HAR- 
GETT, ROBERT DAVIS, ALBERT H. DAVIS, THOJIAS I. DAVIS. MRS. 
MOLLIE D. BOYD, ARTIS DAT'IS A \ D  MRS. LOUIE DELL TOWNE, 
PETIIIOXERS, v. MKS. JESSIE FLORISE FRAZIER BROWN, MRS. 
SUSAN BEATRICE DAVIS GbSRIKS. HERVET C. IPOCK, ARCHIE 
DAVIS, AND CAROL TVOSNE D.\VIS, BERT JEFFERSON DA4VIS AID 

RUBY ELIZABETH DAVIS, J ~ I S O R S ,  RCSPOSDES~~.  

(Filed 10 Noreinl~er, l(134.) 
1. Deeds § ll- 

Ordinarily, in construing a deed it  is the duty of the court to ascertain 
the intent of the grantor or grantors as  embodied in the entire instrument, 
and each and el-ery part thereof must be given effect if this can be done by 
any fair  or reasonable interpretation. 

I11 a r r i ~ i n g  a t  the iutent of the grantor, settled rules of constrwtion 
should be observed and enforced. 

3. Deeds § lSb-- 
lT7here a conveyance is made to A and his children, and A has children 

a t  the time the deed is executed, .% and his children take as tenants in 
common, but if A has no children a t  the time the deed is executed, A takes 
an estate tail which is convc~ted into a fee by G.S. 41-1. 

Grantors executed a derd to their daughter and "her children or heirs." 
- i t  the time of the execution of tlie deed the daughter had no children. 
Held: The deed conveyed an estate tsil  to the daughter, which estate is 
converted into a fee simple by G.S. 41-1, and the danghter has power to 
dispose of the property by will. 

 PEAL by petitioners and in fan t  respondents fl8om ,ua~fin, Special  
,Tutlge, September Term, 1954, of CRAVES. 

Special proceeding instituted f o r  par t i t ion of l a i d .  
1. T h e  petitioners allege t h a t  they and the respondents Susan  Beatrice 

D a r i s  Gaskins, Mrs. Jessie Florinc Fraz ie r  Davis, and  Carol  Yvonne 
Dar i s ,  B e r t  Jefferson D a r i s  and  R u b y  Elizabeth Davis, minors, a re  ten- 
an t s  i n  conmoll  and seized i n  fee simple and i n  possessioil of tlie three 
t racts  of land described i n  the petition. 

2. T h a t  the interests of the petitioners and of the respondents i n  said 
lands a r e  as  fol lons : Mrs.  Jessie Florine Fraz ie r  Brown, Mrs. Susan 
Beatr ice Gaqkilis and Luther  <T. Davis  each own a r  uildirided one-fifth 
of the  whole thereof;  Albert 'LeRoy Davis, Mrs. J u a n i t a  D. Harge t t ,  
Robert  Davis, Carol  Yvoiine Dar i s ,  B e r t  Jefferson D,tvis and R u b y  Eliza- 
beth Davis  each own a n  undir ided one-sixtieth thereof;  Albert H. Davis 
arid Thomas  I. Davis each ow11 a n  undir ided one-twentieth of the whole 
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thereof; Mrs. Nollie D. Boyd, Artis Dar is  and Mrs. Louie Dell Towne 
each o \ ~ n  an undirided one-fifteenth of the whole thereof. 

3. That  petitioners are advised, infornied and beliere that  respondents 
Her \  ey C. Ipock and Alrcllie Davi, mistakenly claim some interest in 
saicl lands. 

4. The respondents, other than the minors hereinabove named, filed 
an-\\ ers and alleged that  on 8 Febr l~nry .  1906, E. Z. R. Davis and Nollie 
I>. Davis, his wife (under who111 the petitioners and the n ~ i n o r  respondents 
claim), by warranty deed conveyed to  their daughter, Myrtle LaMott 
Da\-i.. a fee &nple title to the three tracts of land described in the peti- 
tion, subject to the life estate of each of the grantors, vhich deed n.as 
recorded 10 September, 1907, in the office of the Register of Deeds of 
C r a ~ w i  C'o~inty, 

5. I11 the granting clause of the above deed, the property is conveyed 
"to said Myrtle LaMott Dar is  and her children or heirs." The hubendwm 
reads as follows: "To haye and to hold the afore-aid tract or parcel of 
land, and all privileges and appurtenances thereto belonging to the said 
Ifyrt le La l lo t t  Davis and her cliiltlren her lifc and then to lier children 
or lieirs arid assigns in fee simple forever"; nhile in the warranty the 
grantors "corcnant with saicl party of the seco~id part, her heirs and 
a 4 g n s  . . ." 

6. Mollie D. Davis died i October, 1910, and E. Z. R. Dariq died 
8 September, 1914. 3Tyrtle Lal fo t t  Davis, the grantee in tlic aforesaid 
dced. upon the death of lier father, ~ r c n t  into possession of the three tracts 
of 1 d  and lived thereon until her clcath on 13  March, 19*54. 

7. Nyrtle LaMott Davis firqt niarried J .  F. Perry,  n h o  died. She 
thereafter married TIerrey C. Ipock, who .urriveq her. There were no 
children born of either marr iag~, .  
S. ,\Iyrtle LaMott Davis Pe r ry  Tpocli left a last r i l l  and testament 

dated 27 October, 1951, n.hich has been duly probated in the office of the 
Clerk of the Superior Court of Crarcn County. The testatrix devised her 
dn.elling house and yard to her h u ~ b a n d ,  Hervey C. Ipock, during his 
lifetime, then to her niece, Jessie Florine Frazier Brown. She del-ised 
another portion of the premises, consisting of 36 acre* more or less. to 
the respondents, Jessie Florine Frazier Brown, and her sister, Susan 
Beatrice Davis Gaakins. The rcnlainder of the plemiies mas derised to 
her niece, Jessie Florine Frazier Eroxm, Susan Beatrice Davis Gaskins; 
her nepl-ien*, Archie Davis, respondent5 ; and her brother, Luther J. Daris ,  
one of the petitioners, to be equally divided anlong them. 

9. T. J. Lansche, Jr . ,  nlio via? duly appointed guardian ad l i tem for 
Carol Yoonne D a ~ i ' ,  Bert Jefferson Davis and Ruhy Elizabeth Daris, 
the minor respondents, filed an anqn.er in which lie adopted the petition 
filed herein and asked for the same relief sought by the petitioners. 
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The respondents having filed answers raising issues of fact, this pro- 
ceeding was transferred to the civil issue docket for trial. When the 
cause came on for hearing it was heard by the trial judge, by consent, 
without a jury, upon an agreed statement of facts, the pertinent parts of 
which are hereinabove set out. 

The parties agreed that if the court should be of the opinion that the 
deed from E.  Z. R. Davis and wife, Mollie D. Daris, dated 8 February, 
1906, conveyed a fee simple title to Myrtle LaMott Davis, the grantee, 
judgment should be entered in favor of the devisees, named in the will; 
but if the court should be of the opinion that said ceed conveyed only a 
life estate to Myrtle LaMott Davis, the grantee, then judgment should be 
entered in favor of the petitioners and respondents as tenants in common 
as set forth in paragraph two hereinabove. 

The court being of the opinion that the said deed conveyed to Myrtle 
LaMott Davis, the grantee, a fee simple title to the lands described 
therein, and that she had the right to devise said lands in her last will 
and testament, entered judgment accordingly. The petitioners and the 
minor respondents appeal, assigning error. 

Larkins & Brock, 1Ym. J .  Lnnsche, Jr., and R. A. .Yztnn for appellants. 
Lee & Hancock and Granthnin & illay for appellee's. 

DENNY, J. Ordinarily, in construing a deed it is the duty of the court 
to ascertain the intent of the grantor or grantors as embodied in the entire 
instrument, and each and every part thereof must be given effect if this 
can be done by any fair or reasonable interpretatlon. Featherston z.. 
Merrimon, 148 N.C. 199, 61 S.E. 675 ; l'riplett v. Williams, 149 N.C. 394, 
63 S.E. 79, 24 L.R.A. (N.S.) 514; I n  re Dixon, 156 N.C. 26, 72 S.E. 71; 
Acker v. Pridgen, 158 N.C. 337, 74 S.E. 335; 1llid:yett v. Meekins, 160 
N.C. 42, 75 S.E. 728; Seawell v. Hall, 185 N.C. 80, 116 S.E. 189; Boyd 
v. Campbell, 192 N.C. 398, 135 S.E. 121 ; Jefferson v. Jefferson, 219 N.C. 
333, 13 S.E. 2d 745; Bryant v. Shields, 220 N.C. 628, 18 S.E. 2d 157. 
However, in arriving at the intent of the grantor in a deed, we must not 
lose sight of the principle that when rules of construction have been 
settled they should be observed and enforced. Boyd v. Campbell, supra; 
B m p e l l  e. Hines, 187 S . C .  690, 122 S.E. 659. 

I t  is settled law with us that when a ronveyance is made to A and his 
children, if A has children when the deed is execukd, he and they take 
as tenants in common. Cullrns v. Cullens, 161 N.(:. 344, 77 S.E. 228, 
L.R.A. 1917l3, 74. But if A has no children when ,he deed is executed, 
he takes an estate tail which, under our statute, is converted into a fee. 
G.S. 41-1; Cole v. Thornton, 180 N.C. 90, 104 S.E. 74; Boyd v. Campbell, 
supra. Cf .  illartin v. Rnowles, 195 N.C. 427, 142 ELE. 313. 
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I11 Boyd v. Campbel l ,  sup13a, the  g ran t ing  clause mas, "To t h e  said 
Pleas  Clodfellow, his  children and  then to his  grandchi ldren forever and  
heirs and  assigns." T h e  habendurn was, "To the said P leas  Clodfellow, 
t o  him and his children, their lives, heirs and assigns, and  then to his  
grandchildren forerer ,  only use and  behoof forever." Clodfellow had n o  
children when the deed was esecuted and  this  Cour t  held t h a t  he  took a 
fee ta i l  which, under  C.S. 1734 (now G.S. 41-I) ,  was converted into a fee. 

Likewise, Myrt le  LaMot t  Davis  had  n o  children when t h e  deed was 
executed to h e r ;  therefore, she obtained a n  estate ta i l  which the s tatute  
c o n ~ e r t e d  into a fee simple title. subject to the  life estate of her  parents, 
the grantors. Hence, the judgment of the court below is 

-1ffirmed. 

STATE v. R,\NSOI\IE PERRY 

(Filed 10 Xorember, 1934.) 
1. Bastards 6- 

Where, in a prosecution for willful neglect and refusal to support an 
illegitimate child, the el idence discloses that no demand for support of the 
child was niade upon defendant until after the warrant xras drawn, non- 
suit nlust be entered, since the wnriant must be supported by the facts as  
they evisted a t  the time it  was forlnerly laid, and cannot 1 1 ~  vq~ported by 
eridence of willful failure thereafter 

2. Ractards § 1 : Criminal Law a 24 f/z- 
The willful failure to  support an illegitinlate child is a continuing of- 

fense, and therefore dismissai for u n l i t  of eTidrnce that the failure to 
support was n illful will not l~rt~clutle a snhsequent prosecution. 

A 1 ~ ~ l ~ ~ . l r .  by defendant froill F'nul, ,<'. .T., a t  May C r i n ~ i n a l  'Terin 1954, 
of T'~-\RE. 

Criminal  prosecution upon a n a ~ , r n n t  issued 1 4  J a n u a r y ,  1054, out of 
Dolne\tic Xclations Court  of \Yak(> County cliarging, as  amended i n  
Superior  Cour t  tha t  on "14th (lay of ,Janualy,  1954. Ran*ome P e r r y  . . . 
being the fa ther  of Reginald L. Jones, did unlawfully and ~ d f n l l y  neglcct 
and  refuse to support  and main ta in  the said Reginald L. Jones, his ille- 
gitiinatc child. against the statute," etc., heard ill Superior  Conrt  of 
T a k e  County upon appeal  therc~tc by tlefendant. 

ITpon the t r i a l  i n  Superior  Court,  the  e~i t le i icc offered by the S ta te  
tends to sliom: (1) T h a t  a n  illegitilnate child, Reginald L. Jones, naq  
born i n  Wake  Connty, N. C., to I l o r o t h ~  1,ouise Jones, a n  unmarried 
woman on 24 Norember,  1053: (3) t h a t  defendant Ransome P e r r y  is the 
fa ther  of said i l lcgi t in~ate  child ; ( 3 )  t h a t  n a r r a n t  in  this was  
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issued 14  January,  1951; and ( 4 )  that  no demand fcr  the support of the 
child was made upon defendant until two days thereafter, that is, 16 
January,  1954. 

Verdict : Guilty as charged. 
Judgment : Pronounced. 
Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General  ~ l l c V u J l a n ,  -lssis!ant At torney-General  N o o d y ,  a n d  
W i l l i a m  P. J I n y o ,  Jienzber of S t a f ,  for thc  S ta te .  

T a y l o r  d Jl i tchel l  for d e f e n d a n t ,  nppel lant .  

PER C c n l ~ ~ r .  Since the charge in the warrant  "must be supported by 
the facts as they existed a t  the time i t  was formally laid in court, and 
cannot be supported by evidence of willful failure supervening between 
the time the charge was made and the tinie of the trial-at least when the 
trial is had-as it was here upou the original warran-," 8. v. S u m m e d i n ,  
224 N.C. 178, 29 S.E. 2d 462, pertinent evidence in this respect offered 
upon trial of present case in Superior Court being directed to occurrence 
after the warrant  was issued is insuficient to support the charge,-and 
the motion of defendant for ,judgment of nonsuit must be allowed. How- 
ever, the statute, as interprrted by this Court, creates ri continuing offense, 
S. v. J o l ~ n s o n ,  212 N.C. 566, 194 S.E. 310; S. z.. Clzar,zbers, 235 K.C. 373, 
78 S.E. 2d 209, and cases cited. 

Hence the decision here will not preclude further prosecution in keep- 
ing with the existing factual situation. 

Reversed. 

IIUTHER E. GALTOX A X D  OLLIE MAE BROWN GALYON r. ROT B. 
STUTTS ASD VERNELLE 9. STUT!IIS. 

(Filed 24 No~ember, 1964.) 

1. Contempt of Court a 2a- 
A direct contempt consists of words spoken or acts committed in the 

actual or constructive presence of the court while it is in session or dliring 
recess, which tend to subvert or prevent jnstice. 

2. Contempt § 2c- 
An indirect contempt is one committed outside the presence of the court, 

usuallr a t  a distance from it, which tends to degrade the court or interrupt, 
prevent, or impede the administration of justice. 
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3. Contempt §s 2a, 2b- 
The acts and omissions enumerated in G.S. 5-1 correspond to criminal 

contempt and inrolre offenses against the court and organized society, pun- 
ishable for contempt for the purpose of preserving the power and rindicat- 
ing the dignity of the court. 

4. Contempt of Court  § 2c- 

The acts and omissions enumerated in G.S. 5-8 correspond to ciril con- 
tempt and involve matters tending to defeat, impair, impede, or prejudice 
the rights or remedies of a party to an  action pending in court, and a re  
punishable as  for contempt with the underlying purpose of preserving 
private rights by coercion. 

5. Contempt of Court a ,  3c- 

The refusal of a witness to testify a t  all, or his refusal to answer any 
legal or proper question is pnnishable for contempt under G.S. 5-1 ( a ) ,  or 
as  for contempt under G.S. 3-8 (4 ) ,  depending upon the facts of the par- 
ticular case. 

The power of the court to require a witness to give proper responses is 
inherent and necessary for the furtherance of justice, and therefore, testi- 
mony which is obriously false or erasire is equiralent to a refusal to 
testify. G.S. 5-1 ( 6 )  and G.S. 5-8 ( 4 ) .  

7. Contempt of Court § 3- 

Contempt committed in the immediate view and presence of the court 
mar  be punished summarily. G . S .  5-5. 

8. Contempt of Court 5 4- 
The procedure to punish for indirect contempt is by order to show cause. 

G.S. 5-7. 

9. Same- 
A contempt against a subordinate officer appointed by a court, such as  a 

commissioner, ordinarily is regarded as  contempt of the authority of the 
appointing court, and the appointing court has power to punish such con- 
tempt even though the subordinate officer is also rested ~ ~ i t h  the power to 
punish. G.S. 5-6. 

10. Contempt of Court 4- 

Where the court nndertalres to piinisli a contempt against a subordinate 
officer appointed by the court. an  order to show cause, or other process con- 
c t i t u t i n ~  an  initiatory accusation meeting the rcq~~irenients  of due process, 
nmct he icsueil. since the court hac no direct knon-ledqe of the facts con- 
stituting the alleged oflense. 

1 1 .  Contempt of Court § 5- 

TT'h~re. i11 response to an order to produce records of his business for 
a designated period, defendant appears and testifies that  the on17 business 
records kept by him were the cash register tapes, that  these had been de- 
stroyed h. mts ,  and therefore, he had no records or documents with which 
to coniply with the order, and there is no evidence to the contrary, it is 
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error for the court to find and conclude that  defendant was in contempt 
within the purview of G.S. 5-1 (4 )  for noncompliance with the order. 

12. Contempt of Court 9 4-Show-cause order  is necessary a s  basis fo r  
punishment fo r  indirect contempt o r  for  civil contenipt. 

Upon an adverse examination before a commissic~ner appointed by the 
court, defendant's replies to pertinent questions were to the effect that he 
did not remember. The commissioner took no action to punish for con- 
tempt, but recessed the proceedings, and thereafter defendant was served 
with notice that plaintiffs would move before the julge a t  term, pursuant 
to G.S. 1-588.19, that defendant be held in contempt of court. At such 
hearing the court did not follow the procedure outlined in G.S. 1-568.18, 
but heard the matter as  a proceeding for direct contempt under G.S. 5-1 
( 6 ) ,  and entered judgment holding defendant guilty of wilful contempt. 
Held: Even conceding that defendant's testimony was so obviously evasive 
as  to amount to a refusal to testify, G.S. 6-1 ( 6 ) ,  the judgment is erroneous 
for  application of the wrong procedural remedy, and also for failure to 
comply with the minimum accusatory requirements of due process, since 
the issuance of a show-cause order is necessary both in proceedings to 
punish for indirect contempt under G.S. 5-7 and in proceedings to punish 
as  for contempt under G.S. 5-9. 

, ~ P P E A L  by defendant  R o y  B. S tu t t s  f rom Rousseau, J., a t  M a r c h  Term, 
1954, of RAXDOLPH. 

Contempt proceedings i n  c i r i l  action f o r  rescission. 
T h e  defendant  R o y  B. S tu t t s  (hereinafter  referred t o  as the defendant)  

formerly operated a retail  grocery business i n  the  t o n n  of Liberty, N o r t h  
Carolina. 111 N a y ,  1953, he sold the business, including stock i n  t rade  
and  fixtures, as  a going concern to  the  plaintiffs. As p a r t  of the  cash pay- 
m m t  the plaintiffs conveyed to the defendants S tu t t s  their  home i n  Ashe- 
boro. T h e  deferred balance of $13,000 was evidenced b y  note secured b y  
chattel mortgage on the  s tore fixtures and equipment. 

I n  October, 1053, the plaintiffs, on allegations of f r a u d  and  deceit, 
instituted this action f o r  the purpose of rescinding the contract of sale 
and  al l  wri t ten instruments  incident thereto, alleging i n  gist t h a t  the  
defendant  f raudulent ly misrepresented the established character  of the  
business as  to  i ts  volume of sales and profits. T h e  defendants answered 
denying al l  allegations of f raud.  

After  the complaint and  answer were filed, the  plaintiffs obtained 
orders of court directing the  defendant  to produce f o r  inspection and  copy 
cer tain books and  records and  requir ing him to a p p e u  before a commis- 
sioner f o r  adverse examination. 

T h e  defendant  failed to  produce a n y  documents o r  records. However, 
he  appeared on the appointed d a y  before the commissioner and mas exam- 
ined adversely a t  length by  counsel f o r  the  plaintiffs. 

Following adjournment  of the  adverse examinat ion the defendant was 
served wi th  notice t h a t  the   la in tiffs would move before the  i residing 
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Judge a t  the March 1954 Term of court for an  order declaring the de- 
fendant to be in  contempt of court for his failure to produce records as 
directed. The defendant also mas served with notice that the plaintiffs, 
pursuant to Q.S. 1-568.19, would move before the presiding Judge for an  
order holding the defendant in  contempt of court for his failure and re- 
fusal to answer questions asked on adverse examination. 

When the cause came on for hearing, judgment mas entered adjudging 
the defendant in wilful contempt of court (1) for failure to produce the 
records as previously directed and (2 )  for refusal to answer questions 
propounded on adverse examination. H e  was ordered to pay the costs of 
the adverse examination and the further sum of $50. From the judgment 
so entered the defendant appealed, assigning errors. 

Ottzoay B u r t o n  for appellunf.  
Brooks, NcLendon ,  B r i m  R. Holderness and Moser .ie. illoser for ap- 

pellee.~. 

J o ~ m s o ~ ,  J. Contempts of court are classified in two main divisions, 
namely: direct and indirect, the test being whether the contempt is perpe- 
trated within or beyond the presence of the court. ,4 direct contempt 
consists of words spoken or acts committed in  the actual or constructive 
presence of the court while it is in session (8. c. Woodfin, 27 N.C. 199; 
8. v. Nowell ,  156 N.C. 645, 72 S.E. 590) or during recess ( E r  parte 
~ V c C o w n ,  139 N.C. 95, 51 8.E. 957; 8. v. Lit t le ,  175 N.C. 743, 94 S.E. 
680) which tend to subvert or prerent justice. An indirect contempt is 
one committed outside the presence of the court, usually at  a distance 
from it, which tends to degrade the court or interrupt, prevent, or impede 
the administration of justice. I n  r e  Parker,  177 N.C. 463, 99 S.E. 342; 
S n o w  v. Hawkes ,  183 N.C. 365, 111 S.E. 62. See also 12 Snl .  Jur., 
Contempt, section 4 ;  17 C.J.S., Contempt, sections 3 and 4. 

Proceedings for contempt are of two classes, criminal and civil. Crim- 
inal proceedings are those brought to preserve the polver and to rindicate 
the dignity of the court and to punish for disobedience of its processes or 
orders. Civil proceedings are those instituted to preserve and enforce 
the rights of the parties to actions and to compel obedience to orders and 
decrees made for the benefit of the suitors. Criminal proceedings, involv- 
ing as they do offenses against the courts and organized society, are puni- 
tive in their nature, and the government, the courts, and the people are 
interested in their prosecution. Whereas civil proceedings, having as 
their underlying purpose the preservation of private rights, are primarily 
remedial and coercive in their nature, and are usually prosecuted at  the 
inctance of an  aggrieved suitor. 1 2  Am. Jnr. ,  Contempt, section 6. 
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Wi th  us contempts are defined and classified generslly by two statutes : 
G.S. 5-1 and G.S. 5-8. These statutes recognize and preserve the funda- 
mental distinction between civil and criminal contenlpt in substance but 
not in name. Acts or omissions which ordinarily constitute criminal 
contempt as defined in the textbooks are designated by our statute (G.S. 
5-1)  as punishable "for contempt," without further designation; the acts 
or omissions mhich ordinarily constitute civil contempt as defined in  the 
books are designated by our statute (G.S. 5-8)  as punishable "as for con- 
tempt." Thus, under our statutes the proceedings for criminal and civil 
contempt are "for contempt" and "as for contempt,' respectively. 

A person guilty of any of the acts or omissions enumerated in the eight 
subsections of G.S. 5-1 may be plmished for contempt, because such acts 
or oniissions hare  a direct tendency to interrupt the proceedings of the 
court or to impair the respect due to its authority. Whereas a person 
guilty of any of the acts or omissions described in the seven subsections 
of G.S. 5-8 is punishable as for rontempt, because such acts or omissions 
tend to defeat, impair, impede, or prejudice the rights or remedies of a 
party to an  action pending in court. Lutlzer v. Luther, 234 N.C. 429, 
67 S.E. 2d 345. 
G.S. 5-1 (6) provides that "The contumacious and unlawful refusal of 

aiiy person to be sworn as a witness, or, when so sworn, the like refusal to 
answer aiiy legal and proper interrogatory" may bl. punished for con- 
tempt. 
G.S. 5-8 (4)  prorides for punishment as for contempt of any person 

summoned as a witness "in refusing or neglecting to . . . attend, be 
sworn, or answer as such witness." 

I t  is thus noted, from the tenor of the latter two statutes, that  the 
refusal of a witness to  testify a t  all or to answer any legal or proper ques- 
tion is made punishable both "as contempt7' and "as for contempt." And 
since the power of the court over a witness in requiring proper responses 
is inherent and necessary for the furtherance of justice, it  must be con- 
ceded that  testimony mhich is ob~~ iour ly  false or evasive is equivalent to a 
refusal to testify within the intent and meaning of th3 foregoing statutes, 
and therefore punishable "as contempt" or '(as for contempt,'' depending 
upon the facts of the particular case. 12 Am. Jur. ,  Contempt, sections 
15 and 17. 
G.S. 5-5 deals with direct contempt. I t  provides that  "contempt coni- 

mitted in the immediate riew and presence of the court may be punished 
summarily, but the court shall cause the particulars of the offense to be 
specified on the record, and a copy of the same to be attached to every 
committal, attachment or process in the nature of an  execution founded 
on such judgment or order." 
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G.S. 5-7 deal, with indirect contempt. I t  provides that  "TThen the 
contcmpt is not co~iiillitted in the inmediate presence of the court, or so 
near a -  to interrupt it,i bnsi~iez;, proceedings thereupon shall be by an 
order directing the offender to appear, within reasonable time, and -lion- 
cau*e nhj -  he should not be attached for contempt . . ." 

G.S. 5-9 provides: "Proceedings a s  fo r  contempt shall be by an order 
tlirectiiig the offender to appear n i t l ~ i n  a reasonable time and slio~r. cau.e 
TI-hy he qhould not be attached for contempt.'' (Italics added.) 
-1 contempt against a ~ubordinate  officer appointed by a court, such as 

a conlmissioner, ordinarily is regarded as contempt of the authority of the 
appointing court, arid tlie appointing court has power to punish sucli 
contempt. Thiq is true even where such subordinate officer, as with us 
under G.S. 5-6,  is rcsted u i t h  the poner to punish. See Fertilizer Co. 1 ) .  

' / ' ( i i / I o , ,  112 X.('. 141, 1 7  S.E. 6 9 ;  1 7  ('.J.s., ( 'o i l te i~~pt ,  sectioii 52. 
Hon erer, u hen the conduct c o n ~ p l a i n d  of n as before a commissioner or 
other wbordinate officer of tlie court and the court has no direct knowledge 
of the facts constituting tlie alleged contempt, in order for the court to 
take original cognizance thereof and determinr the question of contempt, 
the lmxeedings must follow the procedural requirements as prescribed for 
indirect contenlpt (G.S. 5-7) or "as for contempt" (G.S. 5-8) and be based 
on rule to show cauce or other process coiistituting an initiatory accuqa- 
tion n l e ~ t i n g  the requirements of due process as prescribed by our statutes. 
SPP 1 7  Ci.J.S., Contempt, section 62, p. 74. 

Ti1 the cace at liand the d e f ~ n d a n t  ~ t a n d s  adjudged in contempt of court 
on t n o  grounds : (1 ) for I\ ilf'nl failure and rcfu,al to p r o d u c ~  recortl- 
and documents for inspection iu compliance with a former order of the 
court. a ~ l d  ( 2 )  for vi lfnl ,  contm~i:~cioii., and uiilawful failure and re- 
fnsal to answer quections propounded on adverse examination. Both 
grountli are challenged by the defendant. TTTe diqcuss them seriatim. 

1. T h p  Failr~re fo Prodzrco F?eco~ds.-By order signed by Judge Martin 
the defe~ldant r a s  directed to produce "all of the documents, ledgers, jonr- 
nnl-, in~entor ies ,  records and books" of his grocery business for the year. 
1951. 19.52. and 1953. The court below found and concluded that thc 
tlefc~li(1;rnt TI ilft~lly failchtl ant1 wfu-rcl to colllply with this order and that 
such failure and refusal amountcd to contempt of court within the pur- 
vien- of G.S. 5-1 (4). The record does not support the finding and ad- 
juilicntioa. 

TVhile the clefcndant ~ r o d u c e d  no documents or records in responw to 
the order. he did ap lea r  on the appointed date before the commiwioner 
for the adverse examination. TTe was examined a t  length by counsel for 
the plaintiffs. The  examination, as reported in question and an-wer 
form. is brought forward on the appeal and corers more than 40 page. of 
the record. I n  respome to question? propounded hy plaintiffs' coun.el, 
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the defendant explained that  he had no records or d 'xuments with which 
to comply mith the order of Judge Martin. B y  way of explanation he 
said in substance that  he retained no copies of his income tax returns 
and that  he kept no ledgers, journals, or other like I-ecords in connection 
with the operation of the grocery business. H i s  testimony discloses that  
the only business records kept by him were the "cash register receipts." 
As to these, he said they were stored in boxes in "the car house," and that 
I (  the rats ate them up, gnawed them up," to the extent they "were not 
fit to be salvaged," and when he found them in  that  condition, after ;ale 
of the business in  1953, he threw "them all out." 

The  record thus affirmatively discloses-with nothing appearing c o n f r a  
--that the defendant had no books or records with vhich  to comply with 
the order of Judge Martin. Therefore, the court below erred in finding 
and concluding that  the defendant was in contempt within the purview * 
of G.S. 5-1 (4) for noncompliance with the order. 

2. The  Failure or Refusal to rlnswer Questions on A d ~ e ~ s e  Ezamina- 
tion.-After the defendant testified he kept no b00k1j and records in con- 
nection with the grocery business and retained no copies of his income tax 
returns for the years he operated the business, he was examined a t  length 
in respect to the receipts and yearly profits of the business and the amount 
cf income reported by him for tax purposes. T o  thi: line of questions his 
stock answer was "I don't remember" or "I don't knxv," and when asked 
if he knew the amount of his reported yearly inlzome within $2,000, 
$5,000, and $10,000, he replied as to each figure that  he did not kno~i-. 
-\fter stating he had no recollection of the approximate amount he drew 
out of the business, he was asked this question: "Will your tax returns, 
Federal and State, for the years 1951 and 1952 . . . accurately qhom 
your income for these years?" Whereupon objectio.1 was interposed "on 
the ground of incrimination of the witness." The Commissioner re- 
sponded: "If that  is the ground for the objection, the only recourse iq to 
take i t  to the Clerk." Counsel for the ~la in t i f fs ,  after arguing a t  some 
length the relevancy of the question arid the admissibility of the infor- 
mation sought, stated : "And the plaintiffs hereby exl.ept and appeal from 
the ruling of the Commissioner and for the reason that  . . . the n-itnesr 
has refused to comply with the order of examination and has repeatedly 
refused in good fai th (to) answer the questions." S t  this juncture the 
Commissioner noted a "recess for a ruling of the Clerk." The record 
discloses no ruling of the Clerk. Instead, the def2ndant on 1 March, 
1!)54, mas served mith notice signed by 1-he Clerk, nctifying him that the 
plaintiffs, pursuant to G.S. 1-568.19, would move before Judge Rous- 
seau at the March 1954 C~T-il  Term of the Superior Court of Randolph 
County (1 )  that  the defendant Roy B. Stutts be 1 eld for contempt of 
court for failure and refusal to answer the questions asked a t  the adrerse 



S. C.] PALL TERM, 1954. 1 2 7  

examination previously held on 19 February, 1954, ( 2 )  that  the defend- 
ant be taxed with all costs of the action, and ( 3 )  that  judgment by default 
be rendered against hjni because of such refusal. 

I t  i- sigilificant that G.S. 1-568.19, the statute under which the defend- 
ant n a s  notified the plaintiffs would more for relief, merely provides 
procedure for the enforcement of the immediately preceding section, G.S. 
1-363.13, which prescribes the procedure to be followed in compelling 
anwers  on adverse examination. 

T l i i l e  the notice served on the defendant stated the plaintiffs \vould 
mo\-e for relief under the foregoing statutes, the record nowhere discloses 
that  ally such relief was sought and no attempt was made to require the 
defendant to answer the question he had refused to answer iimnediately 
before the a d ~ e r s e  examination mas recessed. And it nowhere appears 
that  the Clerk or Judge a t  any time ordered the defendant to answer any 
quection or series of questions pursuant to the procedure prescribed in 
G.S. 1-568.18 and on which G.S. 1-568.19 is based. 

On the contrary, the record discloses that  when the cause came on for 
hearing the presiding Judge, upon consideration of the transcript of the 
ad1 erce examination, found therefrom that  in respect to numerous mate- 
rial quebtions proponnded to the defendant he made no bona fide attempt 
to an-ner,  but rather declared that lie did not know the answers, when as 
a matter of ordinary experience he was charged with knowledge and 
recollection of the mattcrs and things concerning which he was being 
interrogated. And upon such findings the court concluded and adjudged 
that the defendant's conduct by may of evasion amounted to failure and 
refuwl to answer the qneqtioiis ant1 constituted direct contempt of court. 

It thus appears that the defendant was cited to appear and respond to 
a morion or motions designed to compel him to answer a line of questions 
in reqpect to which he had refused to give answers on the ground of self- 
incrimination. Whereas no such inquiry was had. Instead, by summary 
procedure, without previous order to show cause, final judgment was 
entprccl adjudging the defendant to be i11 direct contempt of court within 
the 11nr\-iem of G.S. 5-1 (6 )  and G.S. 1-56E.19. 

Conceding, without deciding, that  the defendant's testimony in perti- 
nent aspects was so obviously e v a s i ~ e  as to amount to a refusal to testify 
\i-ithill the meaning of G.S. 5-1 (fi), and that  the Con~missioner may have 
qummarily attached him for direct contempt under authority of G.S. 5-6, 
eren ;o, it  here appears that  the Commissioner did not take action. 
Rather, it  appears that  he recessed the examination and referred the mat- 
ter to the presiding Judge, who heard i t  as a proceeding for direct con- 
tempt under G.S. 5-1 (6) ,  notwithstanding he had no direct knowledge of 
the facts constituting the alleged conten~pt and notwithstanding the notice 
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to  the defendant indicated the purpose of the hearing was to inquire into 
the question of his refusal to answer on the ground sf self- incrinhation.  

The action of the court below in so adjudging the defendant to be in 
direct contempt must be held for error both for failure to comply with the 
minimum accusatory requirements of due process ( B u c h a n a n  c. 'C'a~lce, 
237 X.C. 381, 75 S.E. 2d 240) and for application of the wrong pro- 
cedural remedy. Since the presiding Judge had no direct knowledge of 
the facts constituting the alleged contempt, the apprclpriate procedure was 
that  prescribed for "indirect contempt" under G.S. 5-7, or "as for con- 
tempt" under G.S. 5-8 (4)  and G.S. 5-9, wherein the statutory procedure 
requires in each instance the issuance of a showcause order before 
hearing. 

F o r  the errors indicated the judgment appealed from will be set aside 
and the cause will be remanded to the court below for such further orders 
and proceedings as may be appropriate under prorer practice and pro- 
cedure and in accord with this opinion, This witkout prejudice to the 
plaintiffs' rights to more for an  order allowing further adverse examina- 
tion of the defendant and making accessible to the plaintiffs the facts in 
respect to the defendant's income tax returns for the years 1951, 1952, 
and 1953. 

E r ro r  and remanded. 

JACK HUSKINS, EMPLOYEE, 1'. UNITF:I) FELDSPAR CORPORATIOS 
(ELIPIO'IER) ; COAL OPERBTORS CASUALTY COJIPAKY (CARRIER). 

(Filed 24 November, 1954.) 

1. Master and Servant §§ 40f, 43- 
A workman, whatever his actual physical coikition may be, is not 

cllarged with notice that he 11xs silicosis until and iinless he is so advised 
by competent medical author i t~ ,  and the time within which he mlist file 
lliq claim for conlpeilsation begins to r111 from the date he is so ndviqed. 
G.S. 97-.58 ( b ) .  

2. Master and Servant § 40f- 

In order to support recovery of compensation for :silicosis, there iluist be 
medical expert testimony that claimant was disabled as a result of this 
disexse and that such rliability occurred within two years from the last 
esposure to the hazards of silica dust. G.S. 97-84 I a ) .  

3. Same-Evidence held insufficient to support finding that  disability from 
silicosis occurred within two Scars from last exposure. 

The evidence before the Industrial Commission was to the effect that 
claimant left his employment as a "inuclrer" in a mica mine because of 
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shortness of breath, that he thereafter ~vorked regularly a t  several employ- 
ments a t  a much higher wage, and was thus gainfully employed a t  the time 
of the hearing. There was medical expert testimony based upon examina- 
tion almost s i ~  years after the termination of claimant's employment as a 
muclier, that  clainlant was then incapacitated from performing normal 
labor as  a muclrer in a mica mine, and that it was impossible to state how 
long claimant had been so disabled prior to the examination. There was 
110 testiinony that clnin~;,nt \ \as l~hysic:~lly incal)able of l~erforniing regu- 
larly the duties incident to his several employments since he left the nlica 
mine. Held: There is no ,sufficient eridence to support a finding that 
claimant was disabled from silicosis occurring within two years from claim- 
ant's last exposure to silica dust. 

4. Same- 
"Ilisablenient" from silicosis a i d  nbbeqtosis is clefined in unambiguous 

terms by G S. 97-24, nild under the statute "the last occupation in which 
i~emuneratix ely enlployed" is not synonymous with the "place of last inju- 
rious e~posure"  nor does "disablement" mean difability to perform the 
duties of employment a t  the plare of last esposnre. 

An employee is actually disabled by reason of silicosis when by reason 
of this disease he is incapable of continuing to perform the uorlunl labor 
incident to the einployn~er~t in \ ~ h i c h  hc is then engaged with slibstantial 
regularity. This definition does not include odd jobs of a trifling nature 
11-hich the employee inny Ire dri\ rit to 1)erforin irregularly as  a result of 
economic necessity. 

A P I J ~ ~ L  by  defcadaliti  f rom .\-cltlcs, J., I\larcll-Alpril T e r m  1954. 
~IITCHELL. 

Proceedings under  tlic Workmen'. Conlpensation Act to recover corn- 
pensation f o r  diiablement resulting f rom silicosis, a n  occupational diiease. 

Plaintiff began work as  a mucker i n  a mica mine as  a n  e m l i l o p ~  of 
Tenne*see Mineral  Company,  p~ edccessor of clefelldant r n i t e d  Fe ld-par  
C'orporation. $'or conrenience the defendant Vnited Feldspar  C o q ~ o r a -  
tion ni l1  hereafter be refcrred to a. Feldspar  or defelidant. *Is  the in.w- 
mice c ,~r r ie r  is made  p a r t y  clefcndant to thc cnd it  m a 7  he bound hy a n y  
an a rd  made to plaintiff and for  no other purpose, n o  reference v i l l  here- 
: ~ f t e r  be lnade to it. 

Esccp t  f o r  approximately tliii teen  month^, plaintiff continued to n ork 
f o r  Tennessee Xinern l  C'onlpanv and its successor, Feldspar, un t i l  1946. 
I n  h i s  work he  ~i as exposed t o  silica dust. Whi le  h e  mas accepted f o r  
mi l i t a ry  serr icr  and served from 28 .June 1045 to 1 7  Norember  194.i, liis 
commanding officer exempted liim f rom the h e a ~ y  basic t ra in ing  duties 
f o r  the reason h~ IT-as short-winded. H e  was discharged f r o m  mil i tary 
cerrice on dependency grounds and returned to hi; job as  a nmckrr  
1 6  December 1945. 
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Hcssrss v. FELDRPAR CORP. - 

On 2 May 1946 he left the employment of Felds73ar. A t  the time he 
left Feldspar he had already procured employment hy Phillips 85 Coulter 
Oil Co. as a driver of an oil truck. This cnlploynlent entailed less physical 
exertion and paid a higher wage. 

I n  1940 he procured ernployrnent in T e s t  Virginia with a road con- 
tractor as an o i l e ~  on a Diesel-propelled road construction shovel where 
he remained for about nine inonths. I Ie  left that job and returned to 
Phillips & Coulter. I n  Ju ly  or -1uguht 1952 he procured employment 
with I,. X. Carpenter and -1ssociates where his duties involved the pack- 
ing of sheeted mica in boxes. H e  was thus employed at  the time of the 
hearing in this cause. From 1946 to 1062 he also held other jobs for 
short periods of time. 

I n  all the jobs a b o ~ e  listed which plaintiff has had since leaving the 
mine of Feldspar, he has earned more than he earned while working for 
Feldspar, and a t  the time he was advised that  he had silicosis he was 
earning more than twice as mucll as Ile eamed as a mucker in Feldspar's 
mica mine. 

While employed as a nlucker where hc was exposed to silica dust, he was 
examined 14 October 1936, 22 May 1940, 27 Xugus\t 1941, and 27 April 
19-13, with only negative findings. On 11 February 1962 he had X-rays 
of his chest. These were examined by Dr. C. D. Thomas. Basing his 
opinion on this examination, Dr. Thomas testified that  as of 11 February 
1952 plaintiff had silicosis grade 2, and that in his opinion claimant "is 
now actually incapacitated by reason of silicosis from performing normal 
labor as a mucker in a feldspar mine. I t  is my opinion that  his disability 
occurred prior to February 11, 1952. I t  is my opinion that  i t  would be 
impossible to state how long before February 11, 1952, that he became 
disabled . . . I f  plaintiff in this case held down a job on a contracting, 
road-building job as oiler on a shovel for some eight or nine months con- 
tinually i n  1949, it would be my opinion that  he was not disabled back 
a t  that  time.'' 

Shortly after the X-rays of 1 1  February 1952, Dr. Thomas advised 
plaintiff that  he had silicosis. This was the first time he  was ever advised 
by competent medical authority that he was suffering from silicosis. 

On 23 October 1952 the Industrial Hygiene Section of the Commission 
re-examined and X-rayed claimant and made a diagnosis of "probable 
Silicosis in  the second stage." 

Dr.  G. W. Murphy of Asheville made an  X-ray examination of plaintiff 
on 28 November 1952 and concluded (as revealed through plaintiff's case 
history furnished by Dr.  Swisher) that "This is the classical x-ray picture 
of a late second or early third degree silicosis . . . I believe that  the 
diagnosis of silicosis may be accepted as final." Dr. E. W. Schoenheit of 
Asheville, after examining plaintiff, stated that  "it seems quite definite 
the patient has silicosis." 
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Plaintiff testified that  he left the employment of Feldspar i n  1946 
because he was not able to work, that  the work of a mucker in a feldspar 
mine is hard work and he did not have the strength to do what he was 
supposed to do, that  he has had some trouble with shortness of breath and 
with coughing, that  he has noticed a change in his physical condition 
since 1946, and that  he has noticed i t  all along, and he is not n o v  physi- 
cally able to do the n-ork that  he did while employed by Feldspar. 

I n  all the jobs which plaintiff has had since leaving Feldspar in 1046, 
he has earned more money than he earned while working for said de- 
fendant. 

The  x-ork of a mucker requires the use of a sledge hammer and involves 
heavy manual labor. 

I n  1952 he was advised by a competent medical authority that he n a s  
suffering from silicosis. The Commi~sion found as a fact that  defendant, 
in performing the duties of the various jobs held by him after 1946, 
vorked with substantial regularity and made more money u p  to the r e ry  
day of the hearing; that  a t  the time he was advised he had silicosis, he 
was earning more than twice aq much as he earned as a mucker. I t  
further found that  clainlant is disabled. 

Upon the facts found by it, the Commission concluded as a matter of 
law that  the claimant is actually incapacitated by reason of silicosis from 
performing normal labor as a mucker (which was the last occupation in 
which he was remuneratively employed while exposed to the hazard of 
silica), that  this incapacity occurred on 2 May 1046, which was ~i-ithin 
two years of the claimant's last inj i~rious exposure, and that  the claimant 
is entitled to or dinar^ compensation under the provisions of G.S. 97-20 
during not more than 400 weeks beginning 2 May 1946. I t  made an  
an-ard in accord with irs findings, and defendants excepted and appealed 
to the Superior Court. 

When the appeal came on for hearing in the court belov-, the court 
overruled all exceptions to the findings of fact and conclusions of law 
made by the Commission and afirnled the award in its entiretv. Defentl- 
ants excepted and appealed to thi. C o ~ ~ r t .  

Phnr l e s  IIug11es for p l a i n t i f  ( xppe l lw .  
TTTillintns & W i l l i a m s  f o ~  de  f e n d m  f rrppellnn fs. 

BBRKHILL, C. J. The plaintiff has failed to establish a compen~able 
claim for disablement due to silicosis which arose within two years after 
his last injurious exposure to the l ~ a ~ a r d ?  of free silica dust. 

The Commission found as a fact that  claimant is actually incapacitated 
by ~ilicosis, and that his disablem~nt occurred on 2 May 1946, thc day 
he left the employment of Feldspar to accept a job m-ith Phillips & Coul- 
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ter. There is no sufficient evidence in  the record tcl support this finding 
or a finding that  he suffered disablenlent from silicclsis a t  any time prior 
to  2 X a y  1948, the end of the two-year period next after his last injurious 
exposure. G.S. 97-58. 

There is no evidence in the record that plaintiff lost any tirne from his 
work due to silicosis. Although he tectified that  he left the employment 
of Feldspar in 1946 because he was not able to work, that  the work of a 
nluckeib is hard work, and he did not have the strength to do what he was 
supposed to do, that  he was short of breath and had a cough; he also 
testificd that  he had only lost about a week on several occasions on account 
of influenza, and that  while he consulted his physician occasionally, he 
a t  no time during that  period considered his cough, shortness of breath, 
or long condition sufficiently serious to mention i t  to his physician. 

There is no evidence in the record that  his loss of tirne or his condition 
was due to silicosis. I11 1958 he passed a Board of Health X-ray motor 
truck and decided he would stop and hare  his chest X-rayed. I t  was thus 
that he learned, more or less by accident. that he n.as suffering from 
silicosiq. 

DUE to the peculiar nature of the disease, the slow process of its develop- 
inent, the similarity of its sUynptoms to those of other diseases which affect 
the lungs, and for other reasons, a workman, w h a t e ~  er his actual physical 
rendition may be, is not charged with notice that  he has silicosis until 
and unless he is so advised by competelit medical authority, and the time 
within ~vhich  he must file his claim for compensation begins to run  from 
the date he is  so advised. G.S. 97-58 (1)). 

F o r  the same reasons and in r iew of the requi rm~ents  of the statute, 
we hare  held that  evidence tending to establish "disablement," as that  
term is uced in the statute in reference to silicosis, must be supported by 
medical testiniony and "that the finding of the competent medical azithor- 
ify must be to the effect that disublevrent occurred within lu-o years from 
the lost  exposure . . ." (Italics supplied.) Duncan v. C a r p e n f e ~ ,  233 
N.C. 422, 64 S.E. 2d 410; Sinqlefon 1 1 .  Nica Co., 23(5 N.C. 315, 69 S.E. 2d 
707. This record is devoid of such evidcnce. 

I t  follows that  the plaintiff has failed to offer eridence sufficient to 
support his claim. 

I n  so holding \\.e are advertent to the fact that  Dr.  Thomas testified 
that  in his opinion plaintiff was then [at the time of the hearing) actually 
incapacitated from pel forming normal labor as a mucker in a mica mine, 
and that  such disability occurred sometime ~ r i o r  to 11 February 1952. 
He testified further t ha t :  "It is my  opinion that  it would be inlposeible 
to state how long before February 11, 1952, that  he became disabled . . . 
.I11 I can say is that i t  happened sometime during that  time and I cannot 
fix n time." He did not testify, however, that  plaintiff is even now phgsi- 
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cally incapable of performing regularly the duties incident to the sel-era1 
e m p l o p e n t s  he has had since he left Feldspar. 

We are likewise adrertent to the finding of the Commission "That the 
clainiant is actually incapacitated by reason of silicosis from performing 
no r~na l  labor as a mucker in a feldspar mine, the last job in which lie TI a- 
remuneratively employed while exposed to the hazards of inhaling dust 
containing silica or silicates." I n  this connection it also found that  plain- 
tiff n-orked regularly a t  the various jobs he held after leaving Feldspar. 
and for more pay-55c per hour with Feldspar, and $1.50 per hour wit11 
L. 31. Carpenter and Associates, by wlioin he was employed a t  the time 
of the hearing. 

The inability of plaintiff to perform normal labor as a mucker in a 
feldspar mine is not the test. Xor  is the place of last exposure necessarily 
the last place he was remuneratively employed. 

The difference in  the statutory rule to be followed in ascertaining the 
amount of recovery in case of an  industrial accident, on the one hand, and 
silicosis, asbestosis, or lead poisoning, on the other, has been fully dis- 
cus-etl in former decisions of thiq Court. H o n e y c u t t  T .  Asbestos co . ,  238 
K.C. 47'1, 70 S.E. 2d 426; Bzincan 2.. Carpenler ,  supra;  S ing le ton  e. Xicn 
C'o.. \ u p r l r ;  170ung I*. lFhifehtr71 C'o., 229 N.C. 360, 49 S.E. 2d 797. Those 
opinions are written in clear and understandable language. S o  further 
clarification should be necessary. I n  view of our conclusion tliat plain- 
tifl' h a -  failed to establish disablement occurring within two years next 
after liiq last injurious exposure to free silica dust, we would not so much 
as mt3ntion this phase of the case except for the fact  i t  is apparent the 
Coniini4on has misconstrued our decision in the I Ioneycu t t  case. 

Snfive i t  to say that  the statutory definition of disablement as used in 
re=pect to silicosis, G.S. 97-54, is clear and unambiguous. There iq no 
need f o ~  construction. The interpolation of other ~r-ords, as the Conmis- 
sion h a s  done, to  discover its meaning is wholly unnecessary. There i> 
not tlir faintest suggestion In the statute that  the Legislature intended to  
make "the last occupation in which remuneratively employed" and "tlie 
place of last injurious exposure7' synonymous terms, or that  "disable- 
ment." as that  term is used in respect to silicosis and asbestosis, means 
d i~ahi l i ty  to perform the dutiev of his employment a t  tlie place of his 
last exposure. 

Hail the Legislature intended to tie the measure of compensation to 
tlie u a p c  the claimant \\as earning a t  the time of his last exposure and 
to make disablen~ent mean "the event of becoming actually incapacitated 
becau-e of silicosis from performing the duties of his employment a t  the 
place of his last injurious exposure," it could hare  so provided by simply 
using tliat language in lieu of "the last occupation in which remunera- 
tircly ~.inploped." I f  r e  had intended to so construe the statutory defi- 
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nition of "disablement," Denny, J., author of the opinion in the Honey-  
cwtt case, would have so stated in plain and explicit language that  could 
not be misconstrued by Bench or Bar.  

I n  the Honeycutt case the defendants conceded there was evidence to 
support the finding of disability within the meaning of G.S. 97-54. The 
contest there involved the measure of his recovery, and we held that  "the 
last occupation in which remuneratively employed'' has no reference to 
odd jobs a self-respecting employee, driven by stark economic necessity, 
mill accept and attempt to perform so as to eke out a living for himself 
and his family rather than to become the recipient of charity or gorem- 
ment aid. 

We gave the term the liberal, practical and realistic construction re- 
quired by the statute and to  which an  employee is entitled by concluding 
the language means just what i t  says. A11 employee is actually disabled 
by reason of silicosis when his condition has reachcld the stage that  he is 
incapable of continuing to perform the normal labor incident to the 
employment in  which he is then engaged, with substantial regularity, and 
which he would be able to perform were i t  not for his silicotic condition. 
This is the last job in which he was remuneratively employed v i th in  the 
meaning of the statute. 

I n  that  particular case, under the construction adopted by us, the wage 
he mas earning a t  the place of last injurious exposure was the criterion. 
We adopted that  wage as the measure of the plaintiff's recovery, not be- 
cause it was the wage earned a t  the job of last injurious exposure, but for 
the reason it was earned in the last occupation in which the plaintiff v a s  
remuneratively employed. V h e n  this is understood, there should he no 
misconception of the opinion in that  case. 

The court below will remand this cause to the Industrial Connnission 
with direction that it proceed in accord with this opinion. To that  rnd 
the judgment entered in the court below is 

Reversed. 

STATE 1,. EULA CAGLE. 

(Filed 24 November, 1934.) 

3 .  Criminal Law 63: Judgments 5 20a- 

During the term a judgment is ia @mi, and the judge has the discretion- 
ary power to make such changes and modifications in the judgment as he 
may deem wise and appropriate for the administration of justice. In the 
exercise of this power the court mag strike out a suspended judgment, 
remit the fine paid thereunder, and enter a different sentence in conformity 
with law. 
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2. Cr in~ina l  Law 5 62a- 

A defendant may be sentenced to the Central Prison only upon conviction 
of a felony. Sec. 3 of Art. XI of the Constitution of North Carolina. G.S. 
148-28. 

3. Same- 
In sentencing a f e m e  defendant convicted of a misdemeanor, the court 

may designate the place of imprisonment as  the quarters prorided by the 
State Highway and Public Worl:s Commission for women prisoners, G.S. 
148-27, and upon a finding that such quarters are  maintained in the Central 
Prison a t  Raleigh, order defendant's imprisonnlent in such quarters a t  
that place. 

4. Criminal Law 5 77d- 
The presumption is that the record as  i t  appears is true. 

5. Criminal Law 8 63: Judgments  § 20a- 
After the expiration of the term, the Superior Court has the no\\-er a t  

term time to make its records speak the truth by correction of clerical 
errors or correction of the judgment to make it  express correctly the action 
taken by the court. This power does not extend to the correction of errors 
of law. Such power must be exercised a t  term time in the county, and the 
judge niay not correct such errors while holding court in another district. 

T H I \  case comes to this Court  upon i ts  wr i t  of certiorari allowed and 
issued upon petition of E u l a  Cagle, defendant i n  tu-o cr iminal  prosecu- 
t i o m  Surnbers  716 and  666 against her  i n  Superior  Cour t  of Hagwood 
County. X o r t h  Carolina, to  review the  order of Patton, Special  .Judge, 
denying her  application i n  habeas corpus  proceedings f o r  discharge f rom 
alleged ilIega1 iniprisonment i n  Women's Division of Central  Pr i son  a t  
Raleigh. N. C., under  judgments entered i n  said prosecutions a t  Kovem- 
ber Term 1953 of said court.  

T h e  record proper and  findings of fact  made  by  Pa t ton ,  Judge,  to whonl 
the ap~) l ica t ion  f o r  hrrbeas corj)ur made  to Moore, Judge,  was trausferred, 
a re  s u l ) ~ t a n t i a l l y  these : 

I. Two cr iminal  prosecutions begun upon war ran ts  issued out of 
courts of Justices of the Peace of Haywood County, charging defendant 
with r i d a t i o n s  of the prohibition laws of S o r t h  Carol ina on 29 J u l y ,  
1953, a n d  011 8 October, 1953, respectively, on which, probable cause being 
found. .he was bound over to Superior  Cour t  of said county f o r  trial.  

I n  Superior  Cour t  a t  Xovember Term, 1953, two true bills of indict- 
ment n-cre found as fol lo~vs:  Numbers  716, i n  four  counts charging t h a t  
defendant  did, 011 29 J u l y ,  1953, unlawful ly and willfully (1) "hare and 
keep intoxicating liquors i n  her  possession f o r  the purpose of sale," ( 2 )  
"have i n  his  (her )  possession intoxicating liquors f o r  beverage purpose," 
( 3 )  "transport intoxicating liquors," and  (4) "sell intoxicating liquor; 
f o r  yai11." 



136 I N  T H E  S U P R E M E  COERT.  [a41 

And in Number 666, charging in four counts that  defendant ant1 an- 
other did commit on 8 October, 1953, like offenses to those just detailed 
in respect of the bill in Number 716. 

And the record discloses that  the Honorable Susie Sharp, one of the 
special judges of the Superior Court, was duly cor;imissioned to hold the 
regular two-weeks term of the Superior Court f o e  the County of Hay-  
n-ood, beginning 23 Soyember, 1953, for the trial of criminal and civil 
cases. 

At  said Soyember Term, 1953, of Superior Court defendant pleatled 
guilty in each of said cases to unlawful possession of intoxicating v-hiskey 
for the purpose of sale. Thereupon a t  said term the court prono~~ncctl  
judgments a.; follows : 

I n  K u n ~ b e r  716 "that the defendant be confined in the Women'> Diri-  
sion of the Ceiltral Prison for a period of 12  months. The prison sen- 
tence is suspended for a period of fire years upon the good behavior of 
the defendant and upon the payment of a fine of $300.00 and the coqtq." 

And in S u m b e r  666 "that the defendant be coilfined in the TTonlen's 
Division of the Central Prison for a period of 12  months. This sentence 
to begin a t  the expiration imposed in No. 716. The prison sentence i5 
wspended for a period of f i ~ e  years, and the defen !ant is placed on pro- 
bat.ion on the following terms and cond:t' r lons : 

"1. That  she pay the costs. 2. That  she dispose of the property knonn 
R S  N ~ i l n t a i n  TTiew, and that  she not residr there in  the future. 3. That  
<he not operate a cafe or any place of business t2 nhich  the pu!)lic is 
invited, for a period of five years. 4. That  che have no intoxicatinc 1)er- 
wages of any sort in her possession a t  any time." 

IT. On 27 November, 1953, "Capias Instanter" issued by Clerk of the 
Superior Court to Sheriff of IIagwood County, conmanding him tn take 
:1nd haye Eula  Cagle before Judge Susie Sharp, a t  the cour thou~e in 
XTagnesville, Instanter, "then and there to answer the charge of t l ~ p  State 
against her on an  indictment for riolating probation." 

The Minute Docket for the same term shows the following atlditional 
c>ntry made by her Honor Susie Sharp,  Judge Presiding: 

"Norember Term 1053 
"State of S o r t h  Carolina 
"Ha ywood County- 

666-716-State r. Eula  Cagle 
"The judgment heretofore entered is stricken ou: and the following is 

entered in lieu thereof: (The Clerk is ordered to refund to the defendant 
the fine and costs heretofore paid). 

"In No. 666 i t  is the judgment of the court that  the defendant 1)e con- 
fined in the Women's Dirision of the C'entral Prison for a period of two 
years. 
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" In  S o .  716, it is the judgment of the court that the defendant be con- 
fined in the Central Prison a t  Raleigh for a period of two years. This 
sentence to  begin a t  the expiration of the sentence imposed in No. 666. 
This prison sentence is suspended for a period of five years upon the good 
beharior of the defendant, and upon the further condition that  she a t  no 
time have in her poswssion or on her premises any alcoholic beverages, 
and that  slie not operate or n ork in a cafe. 

"The defendant gives notice of appeal from the court's judgmeat, and 
upon the changing of the sentence. Appearance bond is fixed i11 the bull1 
of $i000.00." 

111. -It Ju ly  Term, 1954, of Superior Court of Hayn-ood County, 
defendant, having failed to perfect her appeal, motion of Solicitor for the 
State that the appeal be declared abantloi~ed was allowed, and commitnleiit 
was ordered to be issued to put into effect the sentence in case S o .  666. 
Pur>uant  thereto a duly executed and authenticated conmitlnent for the 
a b o ~ e  nientioned was issued by the Clerk of said Superior Court on 21 
Jul-, 1054. 

IT7. And the record  disclose^ that  thereafter on 2'7 July,  1954, the said 
Eula  Cagle applied to the IIonorahle Dan  K. Moore, a Judge of Superior 
Court of S o r t h  Carolina, for a n r i t  of habeas corpus to the end that 
inquiry be made into legality of her inlpribonrnent (for reasons stated, t o  
pertinent portions of n l~ ie l l  reference is hereinafter niade in  this opinion). 

K r i t  of habeas  corpus, directed to Director of Central Prison, T o m -  
Dil i>ion. Raleigh, North Carolina, was issued day of July,  1954. 

coninlanding that  the body of Eula  Cagle be produced before Judge 
George B. Pa t to i~ ,  at the courthouse of Cleveland County, in Shelby, 
Sort11 Carolina, a t  2 o'clock on 2 *lugust, 1954, together TT-it11 a return of 
the \ n i t ,  etc. By consent the cause \$as transferred to Franklin in 
Macon County, North Carolina, for hearing a t  stated hour on G August, 
1954. Return to the writ signed by "Superintendent of Women's Prison, 
Raleigh, Ror th  Carolina7' ~erifiecl before a notary public n a s  filed. Ac- 
cordingly, tlle matter came on for hearing, and m s  heard before Judge 
Patton. Eula  Cagle being represented 1,y Charles Fortune and F. Pierry 
Carter, members of the , l she~i l le  Ear ,  and the Superintendent by E. 0. 
Brogden, J r .  

Thereupon the court, having heard all the evidence presented and bar- 
ing exarnined the court records in the Eula  Cagle cases, hereinbefore 
detailed, entered judgment under date of 19  August, 1954, denying tlw 
relief prayed. And thereupon the petitioner was remanded to the c u ~ t o d j  
wherein she x7as restrained when the writ was issued. 

To the entry of this judgment the petitioner, Eula  Cagle, through her 
counsel, excepted a i d  gave notice in open court of he r  intention to peti- 
tion the Supreme Court for a x r i t  of ccrfiorari-further notice being 
waived. 
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(Note:  The record now before this Court under certificate of Clerk of 
Superior Court also shows that  on 23 August, 1954, Judge Susie Sharp 
signed what purports to be an  "Order A*unc pro  tusc," in S t a t e  I.. Cagle ,  
attempting to correct the minutes of the Clerk of Superior Court of Hay- 
wood County as to the place of imprisonment for the defendant in the 
several judgments entered by her a t  Xovember Term, 1953, of Superior 
Court of Haywood County.) 

h'. B r o o k e s  Pe te r s  and  E. 0. Broyden, J r . ,  for r e sponden t ,  nppcllee.  
Char l e s  M .  F o r t u n e  and  F .  P i e r c y  Cnr t ev  for d s f e n d a n t ,  appe l lan t .  

WISBORNE, J. These are questions now presented for decision: 
1. Where a t  a regular term of Superior Court a defendant in a c ~ i i n -  

inal prosecution has pleaded guilty to a misdemeanor charged therein, 
and the tr ial  judge has pronounced judgment sentencing defendant to 
confinement in prison for a specific tern1 and suspends the prison sentence 
for a certain length of time "upon the good behavior of the defendant" 
and upon the payment of a fine and the costs, and the defendant has paid 
the fine and costs, may the judge during the same term strike out the 
judgment, and order refund to defendant of the amount of the fine and 
costs paid, and enter judgment that defendant be confined in  p i s o n  for 
a given term? 

2. I f  so, may the trial judge designate the women's dirision of the 
Central Prison at  Raleigh, N. C., as the place of iinprisonment ? 

3. I f  the minutes of the Clerk incorrectly record the place of imprison- 
ment designated in the judgment, may the minuter; be corrected to speak 
the truth ? 

4. I f  so, may the trial judge, after the expiration of the term, aid ~ r h i l e  
holding a term of court in another county, order the correction of the 
minutes n u n c  pro  t u n c ?  

The first question merits an  affirmatire answer. For  until the expira- 
tion of the term of court, that is during the term, the judgments of the 
court are in fieri, and the judge has the power, in his discretion, to make 
such changes and modifications in them as he may deem wice and appro- 
priate for the administration of justice. 8. v. G'odzuin, 210 S . C .  441, 
157 S.E. 560; H o k e  u. G r e y h o u n d  Corp. ,  227 N.C. 374, 42 S.E. 2d 407; 
S. 1 , .  Gross ,  230 Y.C. '734, 55 S.E. 2d 517. 

I n  the Gross  case,  s u p r n ,  thiq Court i n  opinion Icy Seazuell, .T.. declared 
that "as the term of court had not expired the whole matter was i n  fieri 
and the right of the judge to modify. change, alter or amend the prior 
judgment, or to substitute another judgment for it, cannot be questioned," 
citing cases. 
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The second question in the light of the provisions of Sec. 3 of Art. X I  
of the Constitution of North Carolina, implemented by G.S. 148-28, is 
answered 

I t  is provided in Sec. 3 of Art. X I  of the Constitution that  "the General 
Assembly shall . . . make provision for the erection and conduct of a 
State's Prison or penitentiary, a t  some central or accessible point mithin 
the State." And the General Assembly has declared in  G.S. 14b-2s 
entitled "Sentencing of prisoners to Central Prison" that  "the several 
judges of the Superior Court are hereby giren express a u t l ~ o r i t ~  in pas>- 
ing sn tence  upon persons convicted of a felony . . . to sentence such 
person to the Central Prison a t  Raleigh . . ." Thus it appears that  only 
persons convicted of felonies may be sentenced to the Central P i iboi~ .  
H o r e ~ e r ,  the General -Issembly of 1933 created the State High11 ay & 
Public F o r k s  Con~mission, P. L. 1933, Chap. 172, Sec. 2, and vested in it 
the control and custody and nlanagement of, among others, all State 
H igh~vay  prison camps, and the Central Prison a t  Raleigh. And a t  the 
next x o ~ i o n  the General dsscmbly passed an act, P. L. 1935, Chap. 257, 
providing that  "the State Highrvay 6: Public Works Commission may 
provide within the bounds of the Central Prison a t  Raleigh, or elsewhere 
in the State, quitable quarters for women prisoners, and arrange for work 
suitable to their capacity," and that  "the several courts of the State may 
assign romen  conricted of offenses, ulietlier felonies or misdemeanors, to 
such quarter.. so provided," etc. 

I Ioneler ,  uhen  the a b o ~ e  n as incorporated into the General Statute;, 
G.S. 149-27, it v a s  made to read tllat: "The State IIighway & Public 
Work- Commission may provide suitable quarters for nomen prisonel5 
and arrange for work suitable to their capacity," omitting any reference 
as to ~vhere such quarters should be provided. And in the case in hand 
there is no finding that  the ('quarters for women" provided by the State 
Highway & Public Works Commission a t  the t h e  of the judgments here 
in  question lvere entered, are in the Czntral Prison a t  Raleigh. 

Son-  as to the third and fourth questions, the presumption is that the 
record as i t  appears is true, S. e. Hrozrn, 203 N.C. 513, 166 S.E. 396. 
But the Superior Court a t  term ha< tlle poJver to correct its records to 
speak the truth. Such power extends to clerical errors or to make the 
judgment express correctly the action taken by the court, but it does not 
extend to the correction of errors of law. I n  T e  TT'ill of II ine,  228 S.C.  
405, 45 S.E. 2d 526. See also ,9. v. BI  o u ~ n ,  supin,  and caqes cited. R n q n n  
e. R n g a n ,  212 N.C. 753, 194 S.E.  158;  L a n d  R n n k  P .  Cherry,  227 S.('. 
105, 40 S.E. 2d 799, and cases cited. 

I11 the R n q a n  case i t  is said that it is the duty of the court below, and 
not ours, on application, or ez wero mofu, to correct the record to speak 
the truth, and to make entries n u n c  271.0 f u n c  that  were certainly intended 
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to be made, but omitted by mistake, accident or inadvertence of the court. 
Hence, if the place of imprisonment clesignated in the judgment- is the 

qiiarters prorided by the State Highway & Public V70rks Commission for 
women prisoners, a fact to be found by the Superior Court, the judgments 
vould not be subject to attack, and it vould not be necessary to correct 
the minutes. 

But  if the place of imprisonment designated in  the judgment or shown 
in the minutes, is not the quarters provided by the State H ighnay  6i 
Public Works Conlmission for women prisoners, the Superior Court in 
term, upon motion or ex mero wlofzc, mRy correct the judgment or minutes 
by designating the proper place. F o r  determination of the truth of the 
matter the case must be remanded to Superior Court to be heard a t  term. 
This does not work a new tr ial  of the case, but is simply an  order to 
remand to have the correction properly made. S. 7.. Brown, s z i p m .  

I t  may be added that  the order signed by Judge Sharp  is without force 
and effect. S. 21. TTihiflcy, 208 N.C. 6G1, 182 S.E. 3S8; Bismar 2%. S u f f l e -  
myre, 193 N.C. 711, 135 S.R. 1. On the date she purported to act, she 
had no comn~ission to hold a tern1 of court in Haywood County, but was 
commissioned to hold a one-week term in Buncombe County for the trial 
of criminal and civil cases in lieu of Xoore, J., by order of the Chie f  
Justice under date of 19 June, 1954. 'Kevertheless, the purported order 
signed by her may be helpful to the caul-t in determining the proper place 
of imprisonment as intended in the judgment, and in  correcting the min- 
utes, for which purpcjse it may be considered as a certificate in r e~pec t  
thereto. 

The petitioner also complains that  she has been prejudiced 17. the 
failure t o  perfect her appeal. As to this, i t  is sufficient to say that  a 
careful consideration of the whole case fails to rewal  any matter preju- 
dicial to her, and not considered by this Court. 

The case will be remanded for further proceedings in accordance here- 
with. 

Remanded. 
- 

(Filed 24 Norember, 1954.) 
1. Pleadings 8 13- 

A complaint will not be overthrown by demurrer unless it is fatnllg de- 
fective, and if in any portion it alleges facts sufficient to constitute n cause 
of action, demurrer should be orerruled. 

2. Libel and Slander 5 S 
The words "libelons per xc" mean actionable per se, that is, actionable 

without allegation of sl~ecinl damage. 
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3. Same- 
Written words may be libelous p o .  sc even though sncli words, if spoken, 

would not be s1;uiderous per sc; u fortiori words which would be slanderous 
per ac, when nritten or printed, are libelous per sc. 

4. Same: Libel and Slander § 10LComplaint held to allege libel actionable 
per se. 

The coinplaint alleged that l~laintiff is a licensed and ordained minister 
of the Baptist church and was serving as n guest preacher in Baptist 
churches, that  defendant nlinister, \I-it11 malice. published in the cliurch 
bulletin words understood to refer to plaintiff to tlie effect that plaintiff 
lind been a disorderlr menihcr of the cliurcli and that he Tras un\rilling to 
co-operate in maintaining pence and right spirit therein, that he caused 
trouble amounting to continuous nphearal, disrupting the peace and har- 
mony of the cllurch, and therefore, was escluded therefrom, and that such 
~ r o r d s  injured plaintiff in his n~inisterial profession. Held: The complaint 
alleges a libel actionable p t r  sc. ant1 defendant's clenlurrer to the cum- 
plaiilt was properly overruled. 

5. Libel and Slander 5 B- 
The statntory provision relating to notice and an opportunity for retrac- 

tion are  gel~niaae solely to the issue of punitire damage and h a w  no bear- 
ing npon the sufficiency of the facts alleged in the complaint to constitute 
n cause of action for libel. C.S. 99-1 ct scrl. 

A 1 \ i ~ ~ ~ ~ . ~ r 2  by d f f e i ~ d a n t  f rom i q h o r p ,  L ! ] ) P C ! ( ~ ~  .J., l\larch Term,  1954, of 
C 113 4RRUS. L%rllled. 

C i r i l  action for  damages for  defamation, heard oil demurrer  to com- 
plaint.  

T h e  com~) la in t ,  ill substance, allrgc- : 
I .  Plaintiff n a .  a nlenlber, l io~cn  f i t l ~  and i n  good stantling. of Soutll- 

side Baptis t  C1111rch of C O I I C O ~ ~ ,  S. C'., of n.hich defendant is pastor. 
Th is  church is a duly orgal~izcd congregational un i t  of the  Orthodox 
Baptis t  Church.  It is a member of the Cabar rus  County A l s s o c i ~ t i o n  of 
Baptis t  Churches, the  Sort11 Carolina S t a t e  Baptis t  Conrent ion,  and t h e  
Southern Baptis t  Convention ; and, as such, is  bound by, and is subject to, 
the rules and regulations therrof. 

2. Plaintiff is a regularly licensed a i d  ordained minister  of tlie Ortho- 
dox Baptis t  Church, accepted as  such hy :aid association and conr-c~ition-; 
and  he has served as regular  pastor i n  Bapti- t  churche.; i n  said associa- 
tion and conrrnt ions and as gurst  preacher i n  other Baptis t  churches 
therein. 

3. Plaintiff has  s e r w d  as gucst preacher, leader of mid-neek prayer  
serrice, teacher of the Men's n ib le  C l a y  and geilerallp as  a Icadcr in  the 
Sunclay School and  church act i r i t ies  of the  Southqide Baptis t  Church,  
and  on occasion has been cominended by  defendant, through the church 
bulletin, f o r  his "sound and inspir ing messages," and  h a d  gained "the 
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lore, affection, confidence and respect of a large majority of the congre- 
gation of Southside Baptist Church." 

4. I n  this situation, the defendant, "s&ed with a tantrum of fear and 
a fit of jexlousy," and with malice, resolved to destroy plaintiff "in the 
eyes of both the clergy and laity of the 13aptist Chuich." 

5 .  Tlie first step in defendant's course of action was to attempt to  
exclude plaintiff from membership in tht> Southside Baptist Church. So, 
a t  a congregational meeting on Snnda~- ,  6 Septeml-~er, 1953, defendant 
acting as Moderator, a resolu t i~n,  instigated by d e f t d a n t  and maneuv- 
ered by a few personal friends of defendant, was adopted, excluding plain- 
tiiT from membership. N o  notice or warning had bee? given plaintiff, nor 
had charges been preferred against plaintiff, nor did the congregation 
have prior notice that  such resolution would be corsidered. -1nd after 
the resolution had passed, a motion was made and carried by a big major- 
i ty vote of the congregation that  plaintiff be granted the right to take the 
floor to  defend himself against the charges made ; but defendant, as 
Noderator, arbitrarily refused to comply therewith on the ground that  
plaintiff liad been excluded, was no longw a member and had no right to 
be heard. I n  relation to these events, i t  is alleged explicitly that  the 
purported ~sc lus ion  of plaintiff was and is '(null and void and of no 
eflect." 

6. 011 Sunday, 13  Scptember, 1953, defendant "iswed or caused to be 
issued" a printed or mimeographed church program and bulletin, which 
was distributed among the members and visitors of Southside Baptist 
Church, in which, under the head of "Church Discipl ne," defendant cited 
and quoted Scripture passages, the purport being, according to defend- 
ant's contention, that  the preliminary procedure outlined in Matt. 18 3 5 -  
17 for treating n-ith a brother who causes offense relates to relations 
between brethren and does not bear upon the exclusion of a member from 
the church. 

7. Immediately following, under the caption, '(Kate," defendant makes 
application of the premise he had undertaken to establish by Scripture. 
including these excerpts: "At no  place in the E e ~ v  'Testament is it  ever 
mentioned that  one is to be granted a 'Church Trial7 in disorclerly cases." 
". . . any Baptist Church a t  any time can  itli lid law itself from any 
member . . . for disorderly conduct  . . ." "In the recent case in ques- 
tion the Deacons did reason 1%-ith the disorderly brother  and ask his co- 
operation in maintaining peace and the right spirii in the church. I t  
did no good and the church had no other choice unles: it  wants t o  tolerate 
n continued upheaval  and t rouble  mak ing .  God will not bless a church 
that folerates such  people i n  membership. -2ny other  person w h o  con- 
t inues  to  d i s m p t  the  peace a n d  harmon?y of the chui-ch and who refuses 
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to cooperate with the church ought to  either get out of the church or be 
excluded from the membership." (Italics added.) 

8. This bulletin also gave notice that  plaintiff had been excluded froin 
membership, and that  letters of dismission had been granted to members 
of plaintiff's fanlily and other persons. 

9. Defendant mailed a copy of this bullctiii to the following: Mod- 
erator of the Cabarrus County - i<~ociat ion of Baptist Cl~urches ;  the 1052 
Moderator of said A4ssociation ; each Baptist preacher in said association; 
a number of other Baptist preachers in othcr counties and eren beyond 
the State. 

10. B y  reason of the forrgoing false, malicious and wanton charges, as 
calculated and intended, defendant has embarrassed, humiliated and dis- 
graced the plaintiff and has brought him into disrepute among his fellow 
members of the Baptist clergy and laity. 

11. Defendant well knew of plaintiff's status as a professional man and 
that plaintiff depended in large measure upon his ministerial profession 
for a livelihood for himself and family. 

12. ,Is the result of the false, malicious and wanton charge% so made 
and published by defendant, plaintiff "has not receired a single invita- 
tion to conduct religious scrvires i11 any church, anywhere" ; and plaintiff 
has suffered actual damages of $10.000.00, special damages of $10,000.00, 
and is entitled to recover $10,000.00 as punitire damages. 

Defendant demurred on the g r o u d  that  the complaint does not state 
fact. sufficient to constitute a canr-e of action. The demurrer TT-as OT-er- 
ruled. Defendant excepted and appealed. 

C. X. Llcwel l ; l j t~ ,  B. 1Y. R l a c l i i ~ 7 r l 0 ,  trnd X .  B. S h e r r i n  f o r  p l a i n f i f ,  
appel lee .  

R. F u r m a n  J a m e s ,  I;. E. B a r n h a r d t ,  J Inr tse l l  R. H a r t s e l l ,  a n d  W i l l i a m  
L. J f i l l s ,  J r . ,  for d c f e n d a n f ,  a p p c l l a n f .  

BOBBITT, J. The demurrer tests the sufficiency of the complaint. The 
mles applicable in so testing the complaint hare  been often stated and 
are well settled. Pres s l y  I , .  TT'nlker, 238 N.C. 732, 78 S.E. 2d 920, and 
cases cited. The complaint must be fatally defectiw. I f  anF portion of 
i t  alleges facts sufficient to constitute a cause of action. the complaint will 
stand. C u m m i n g s  v. D u n n i n g ,  210 N.C. 156, 185 S.E. 653. This ex- 
plains, in part, why we have not undertaken to include all allegations of 
the complaint in the above statement of facts. 

The complaint, apart  from other allegations, alleges that  defendant 
published and circulated a church bulletin, v-hich. in explanation of the 
exclusion (or attempted esclusion) of plaintiff from the membership of 
the So~~thsicle Raptict Church, contained statements of and concerning 
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plaintiff to the effect that  plaintiff had been a disorderly member thereof 
in  the sense that  he was unwilling to cooperate in maintaining peace and 
the right spirit in the church but causcd trouble anount ing  to a con- 
tinuous upheaval and disrupted the peace and harmony of the church and 
therefore mas excluded therefrom. Do these allegabions, considered in 
relation to allegations as to plaintiff's professional status, and the allega- 
tions as to their damaging effect upon his reputation and means of lireli- 
hood, and the allegations as to the embarrassment, humiliation and dis- 
grace caused thereby, state a cause of action? 

"The publication of any libel is actionable per se, that  is irrespective of 
whether any special harm has been caused to the plaiatiff's reputation or 
otherwise. Such a publication is itself an injury (see sec. 7)  and there- 
fore a sufficient ground for recovery of a t  least nominal damages." 
Restatcniellt of the Law, Torts, sec. 569. 

.Is stated in 33 Am. Jur . ,  Libel and Slander sec. G : "Much that. m-hen 
spoken, is not actionable n.ithout an  arerment of extrinsic acts or an 
all~yrction and proof of special damages is, when wi t t en  or printed. 
actionable per se." 

. h d  as stated in 53 C.J.S., Libel and Slander sec. 13 :  "As a general 
rule, except as changed by statute, words written or printed may bc libel- 
ous and actionable per se, that  is, actionable without any allegations of 
special damages, if they expose or tend to  expose plaintiff to public 
hatred, contempt, ridicule, aversion, or disgrace, induce an  eri l  opinion 
of him in the minds of right thinking persons, and deprive liini of their 
frilmdly intercourse and society, regardle3s of whether they actually pro- 
d ~ w e  w c h  results. ,Is otherwise stated, words publi:,hed are libelous if 
they discredit plaintiff in the minds of any considerable and respectable 
c1a.e in the community, taking into consideration the emotions, preju- 
dices, and intolerance of mankind; and it has been held that  it is not 
necessary that  the published statements make all or even a majority of 
those who read them think any the less of the person defamed, but it is 
enough if a noticeable part  of those who do read the statements are made 
to hate, despise, scorn, or be contenlptuous of the person concerning whom 
the false statements are published." 

The phrase "libelous per se," used extensively, ha$; been criticized as 
inexact. Southern California Law Re~~iehv, Vol. 17, p. 34 i  et spy. While 
this phrase appears in our decisions, the words are used in the sense of 
actionable per se. Fln7;~ I ! .  Orecnsboro S e t c s  Co., 212 N.C. 780, 195 
S.R. 55. 

Words characterizing plaintiff as a trouble maker and as one who stirs 
uu dissension and strife within the church are reasonably calculated and 
naturally tend t o  cause the Baptist brethren, clergy and laity alike, to 
cease to avail themsel~es of his professional services and to avoid and 
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withdraw from further contacts and association with him. I f  a niinistw 
has such reputation, experience teaches that  others, clergy and laity alike, 
are disposed to be shy and wary of him as a niinister and otherwise. The 
worclq in the bulletin "Note," if the fact. are as alleged, are defamatory 
and if qpoken would be s l a n d e r o ~ ~  per  se. A for t ior i ,  they constitute a 
basi. for an action for libel. Ppnf l iFf  c. P a r k ,  19.1 N.C. 1.16, 135 S.R. 
616: 23 Ah. Jur . ,  Libel and Slander see. i 5 ;  53 C.J.S., Libel and Slaii- 
der .ec. 39. 

I11 S i m t n o n s  1,. M o r s e ,  51 7V.C'. 6, the trial court intimated an opinion 
that the paper ( a  letter) n a s  not a libel per  se; and thereupon plaintiff 
submitter1 to nonsuit and appealed. The letter, written by defendant, 
addre-qed to plaintiff, was read by defendant to another person, who vTaq 
reque-ted to carry it and did carry i t  to plaintiff. I t  contained the-e 
alleged defamatory statenwnt.: "You h a \ e  been trying to defraud me a 
long time, and has done it all you had power to do for the last ten or 
twelre years." Bat t l e ,  J., writing tlie opinion for the Court, says : ( l L l  

libel. a? ap~~ l i cab le  to individuals, has been  ell defined to be a malicious 
pul~lication, expressed either in printing or ~ ~ r i t i n g ,  or by signs, or pica- 
turm. tending either to blacken the memory of one dead, or the reputation 
of one. dive,  and expose him to public hatred, conttnipt or ridicule. See 
2 Kent's Com., 16, and the cases there referred to. The distinction be- 
tn-een written and rerbal slander is so well k n o ~ ~ n ,  that  i t  is unnecessary 
to refer to it more particularly than to say, that, any written slandcr, 
though merely tending to render the party liable to disgrace, ridicule, or 
contenlpt, is actionable, though it do not impute any definite infamou. 
crime punishable in the teniporal courts." 

The distinction has been recognized in our later cases.  brow^ 1..  L~rni- 
h e ,  C'o.. 167 N.C. 11, 52 S.E. 961; P e n t u f  c. B ~ m u n ,  s u p r a ;  I I a l l  v. H a l l ,  
179 S . C .  571, 103 S.E. 136; Paid 21. A w t i o n  Co. ,  181 S . C .  1, 105 S.E. 
881; F l a k e  v. S e x . ,  Co., supra .  And in F l a k e  v. S e w s  Co., supra ,  it is 
stated by B a r n h i l l ,  J. (now C .  J . ) ,  that  a publication is actionable pe,  w, 
"if. nhen considered alone without innuendo: . . . ( 3 )  it  tends to sub- 
ject one to ridicule, contempt, or disgrace, or (4)  i t  tends to impeach one 
in his trade or profession," citing authorities. It seems clear that  the 
bulletin published and circulated by defendant contains defamatory lan- 
guage within the scope of both ( 3 )  and (4) .  And, as for innuendo, it is 
alleged r e ry  plainly that  the defamatory words so published by defendant 
referred to plaintiff and were so understood by persons reading the bulle- 
tin and held the plaintiff up  as "a formenter of trouble and discord." 

As to defendant's contention that  plaintiff fails to allege that  he Rare 
notice of tlie alleged defamatory statement and thereby failed to afford 
opportunity for retraction by defendant, i n  accordance with "London 
Libel Lam," G.S. 99-1 e f  seq., a sufficient answer is that, if applicable, 
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these s ta tu tory  provisions relate solely t o  punitive damages and  so have 
n o  bearing upon the sufficiency of the facts  alleged t o  constitute a cause 
of action. Osborn 2%. Leach, 135 N.C. 628, 47 S.E. 311 ; Paul 1 ~ .  A u c f i o n  
C'O., supra. 

F o r  the  reason stated, the  judgment overruling demurrer  is 
bffirmed. 

PETER KELLY ASD WIFE, ETHEL KELLY, r .  JOHN KELLY .4su WIFE, 
BETTY G. KELLY (ORIGINAL PARTIES DEFENDAYT), AND FRASKLIN 
COVXTF (ADDITIOSAL PARTY DEFERDART). 

(Filed 24 November, 1954.) 
1. Judgments  !j 33a- 

-4 juclgluent as  of nonsuit entered upon demurrer to the evidence consti. 
tutes res j~idicata and bars a subsequent action upon substantially the 
same allegations and evidence, but will not bar a subsequent action in 
which plaintiff "meads his licks" b~ the introductior~ of additional evidence 
on a material aspect not col-ered by the eridence a t  the former trial. 

2. Same- 
In  a second action after an i n r o l u ~ ~ t a r y  nonsuit upon demurrer to the 

evidence, there is no presumption that available pertinent evidence was 
introduced a t  the former trial merely because such ~widence was arailable. 

3. Ejectment !j 17- 
Where plaintiff in ejectment attempts to establish a comn~on source of 

title by showing that defendant claims under a tax foreclosure against the 
common ancestor, and introduces a deed from the county to defendant, deed 
from the commissioner to the county, together with the original sulumons 
and conqlaint in the tax foreclosure proceeding and the sheriff's return on 
the summons, order for service by publication and notice and affidavit of 
publication, but fails to introduce either the interlocutory judgment of 
foreclosure or the final decree of confirmation of sale, there is a break in 
the chain of title, and nonsuit for failure of plaintiff to establish a common 
source of title is proper. 

4. Ejectment § 13: Pleadings 8 l O -  
In  an action in ejectment where defendant clnun~s under a t a s  fore- 

closure deed of bargain and sale, the county is a proper party for the pur- 
pose of defending its title to defendant, but defendant has no right to 
litigate in plaintiff's action any rights he may have against the county in 
the erent the t a ~  foreclosnrr deed is declared inralid. 

3. Cancellation and Rescission of Instruments 8 8- 

The right to  attack the validity of a deed on the ground of mental inca- 
11ncity of grantor or undue influence and duress, is vested exclusirely in 
the grantor, or, in the event of his death, in his heirs unless the personal 
representative is reqllired to sell real estate in order to create assets, in 
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which event the grantor's personal representative would hare the right to 
attack the deed. 

A 1 ~ ~ ~ ' ~ - \ ~  hy plaintiff 1'rtc.r Kelly from h ' t r ~ c ~ r s ,  ,T., April Term, 1954. 
of FR~AKLIS.  

Thi. is an action in ejectment to recoJer possession of two tracts of 
land in Franklin County, North Carolina, containing 13.12 acres and 
13.6* ?cres, more or less, respecti~ely. The plaintiffs originally ncre  
Peter Kelly and his uife, Ethel, n ho is now deceased, leaving Peter  Kelly 
as the s n r r i ~ i n g  plaintiff who nil1 be referred to hereinafter as plaintiff. 

1. The plaintiff inqtituted a similar action on 17 February, 1950, and 
a t  the trial, for the purpose of establishing his title to the above tracts of 
land. introduced evidence as follom : ( a )  Deed from Sam K e l l ~ ,  Jr . ,  and 
wife to Peter  Kelly and wife, dated 27 April, 1948, recorded in Franklin 
County Registrv, Book 425, p~lges 416 and 417; (b )  deed from Sam 
Kelly, Sr., and wife to Samuel Kelly, J r . ,  dated 25 May, 1915, recorded 
in Franlilin Counta Registry, Book 217, page 510; (c)  oral testinlony 
of Pcter Iielly. The evidence was held insufficient to make out a case for 
the jury and a judgment of nonsuit was entered a t  the April Term, 1951. 
of the Superior Court of Franklin County. Plaintiff gave notice of 
appeal to the Supreme Court but instead of perfecting his appeal he paid 
the costs and instituted the present action on 31 May, 1951. 

2.  The plaintiff's allegations in the present action are identical in sub- 
stnnce ~ i t h  those in the former action. The original defendants, John 
Kelly and wife, made a motion on 19 July,  1951, that  Franklin County 
be made a party defendant to the action. The plaintiff objected. Ohjec- 
tion n as  orerrulecl and Franklin County was brought in as a party de- 
fendant. Plaintiff excepted. 

8. The defendants, John Kelly and wife, filed an  ansner in which they 
allege that  they are the owners of the tmo tracts of land in cont ro~ersy  
under a deed from Franklin County;  that  Franklin County obtained title 
thereto in a tax foreclosure proceeding instituted 29 August, 1930. T h e  
defendants, as a further a n w w  and defence, allege that  plaintiff's deed 
from Sanl Kelly, J r . ,  under which he claims, is null and void by reason 
of the mental and physical weakneqs and infirmity of Sam Kelly, J r . ,  at 
the time of its execution, and that  it v a s  obtained by the plaintiff through 
undue and improper influence and duress upon the said Sam Kelly, J r .  
The  plaintiff interpozed a demurrer ore fenus to this further ansn7er and 
defense and the demurrer was overruled. The plaintiff duly excepted. 
These defendants also plead the judg~nent in the former action as res  
judicnta i n  bar of plaintiff's right to maintain this action. They further 
plead what they denominate a counterclaim, but which is in reality a 
cro-?-action against Franklin Count? for $1,000.00, being the amount 
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paid by John  Kelly as the purchase price for the property, and pray for 
judgment against the County for said amount in the erent the deed from 
Franklin County to John Kelly is held to be inralic. 

4. Franklin County filed an  answer to the complaint and a reply to 
the cross-action of its codefendants. I11 its reply, it  admitted that  in the 
erent  its deed to the said John  Kelly is i n ~ a l i d  he "would be entitled to a 
refund for any sums over and above all amounts which this defendant 
has invested in said lands in  the way of delinquent taxes, interest, penal- 
ties, costs, etc., up  to the purchase price of $1,000.00." 

When this cause was tried in the court below, the plaintiff introduced 
the same documentary eridence he introduced a t  t h?  trial in the fornler 
action, and it is admitted that  the oral evidence was substantially the 
same. However, for the purpose of showing that  \he plaintiff and the 
original defendants claim title from a (>ommoil souisce, and for the pur- 
pose of attacking the validity of the deeds in the defendants' chain of title, 
the plaintiff introduced in evidence a d e d  from Franklin County to John 
Kelly, dated 7 February, 1949, duly recorded in the office of the Register 
of Deeds of Franklin County on 11 February, 1949; a deed from G. 31. 
Beam, Commissioner, to Franklin County, dated 11 July,  1931. duly 
recorded on 29 February, 1932; the origillal sumn-ons in the t a s  fore- 
closure proceeding; the complaint; the Sheriff's return on the sunin~ons, 
qtating Sam Kelly, J r . ,  was not found; order for service by publication, 
and notice and affida~it  of publication. Other e~ idence  was offered but 
excluded. 

The defendants, John  Kelly and wife, in support of their plea of res 
iudicntcr, introduced in evidence the original summons in the former 
action between Peter  Kelly and wife and John Kelly and wife, the com- 
plaint and judgment of nonsuit entered therein a t  the April Terin, 1951, 
of the Superior Court of Franklin County. 

At  the close of all the evidence, the court below entered judgment in 
faror  of the abore defendants on their plea of m s  judicata, finding as a 
fact that in addition to the evidence admitted to h a ~ e  been introduced a t  
the former tr ial  between the parties, the plaintiff "introduced additional 
documentary evidence composed of public records of Franklin County 
~ ~ h i c h  were available to plaintiffs a t  the former trial, all of n-hich are 
conclusively presumed by the court to have been set up  in said former 
ac-tion," and diqmissed the artion and directed that the costs he taxed 
against the plaintiff. Plaintiff appeals, assigning el-ror. 

J o h n  Xat thezus  for  p l a i n f i f f ,  a p p ~ l l a i ~ f .  
R e a m  & R e a m  for  defendnnf.s ,Tokn K e l l y  and w i f ~ ,  appellees. 
H a m i l t o n  Hobgood for d ~ f e n d a n t  F m n k l i n  C o u n t y ,  appellee. 
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DENIW, J. This appeal presents a number of questions for detcrmina- 
tion. IIowever, the two which are of primary importance are these : (1) 
I s  the ruling of the court below, in respect to the plea of res ,judic.ata, 
erroneous? (2) I f  so, did the plaintiff introduce sufficient evidence to 
take the case to the ju ry?  We think the first question must be answered 
in the affirmative, and the second in the negative. 

The general rule with respect to res lud ica fa  is that  where a former 
judgment has been entered on the merits of the controversy and the new 
action is based upon ~ubstantial ly the same allegations, and substantially 
the same evidence, the trial court shodd  hold that  the judgment in the 
first action was a bar, or res jutl icofa, and thus end that  particular litiga- 
tion. T3nmpton I*. s p i n n i n g  Co., 198 S . C .  235, 151 S.E. 266. For  ex- 
ample, if, in a tort action, a plaintiff jntroduces his e~~iclence and the trial 
court holds such eridence sliom that  the plaintiff ~ i x s  guilty of contribu- 
tory negligence as a matter of law. and enters a judgment of nonsuit, the 
judgment, unless reversed on appeal, would be a bar to a second action 
inrolving the same allegations and the same evidence. B a f s o n  7.. Lawn- 
d r y ,  209 K.C. 223, 153 S.E. 413. But, ordinarily, where there is a 
denlurrer to the eridence and the court sustains the demurrer and enters 
a judgment of inroluntary nonsuit, the plaintiff is permitted to bring 
another action in order that h~ may "mend his licks," if he can. Batson  
1.. L a u n d r y ,  206 S . C .  3i1,  174 S.E. 90 ;  Sziwiney 2) .  l ' ea  Co..  204 N.C. 
113, 169 S.E. 618; H a n ~ p t o n  r .  S p i n n i n g  Co., supra;  T u f t l e  1 % .  TT'arren, 
153 S . C .  469, 69 S.E. 426; 7'ru:l  r.. R. l?., 151 K.C. 545, 66 S.E. 586; 
S m i f h  1). X a n u f n c t z ~ r i n g  Co., 151 S . C .  260, 65 S.E. 1009; IIootl c. Tele-  
graph Co., 135 N.C. 622, 47 S.E. GOT; Sicizrzally z.. R. R., 13-1 S .C .  755, 
45 S.E. 998; P r c r a f f  c. H a m c l s o n ,  1 2 2  X.C. 250, 43 S.E. 800. 

I n  the case of Tuttle c. TVarren, \1cp1n, the action was for the possession 
of land. The court said, in respect to plaintiff's proof, "IIe has shown no 
legal right to claim under Reuben T a r r e n ,  or to avail hiinself of his 
posse~sion of the locus in quo. . . . I n  the absence of the essential proof, 
n-e must sustain the judgment of nonsuit, hut thiq does not p r e ~ e n t  the 
plaintiff from bringing another action (Tusse!y c. O z v ~ n ,  147 S . C .  335) 
and supplying the present deficiencp in the evidence, if he is able to do w." 

Ordinarily, if the evidence on which the plea of 7-es j ~ r d i c a f a  is sus- 
tained tends to show the facts to he as found by the trial court, it.; findings 
will not be r e~ iewed  by thiq Court. R a f s o n  I-. L a m d r ! y ,  supra (209 S . C .  
213). But, in the present action it appears from the record that in addi- 
tion to the eridence offered in the first action, additional docunientary 
evidence was offered in the trial below. This evidence was not only perti- 
nent but necessary if the plaintiff is to  show a common source of title. 
Certain parts of this additional documentary evidence was also introduced 
for the purpose of attack. The court below, in sustaining the plea of 
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res  judicata, pointed out that  additional evidence was offered in the 
present trial but held that since i t  was documentary and was available to 
the plaintiff at  the other trial, i t  is "conclusively prwumed to have been 
set up in  said former action." We know of no rule of law or decision that 
holds that merely because pertinent evidence was available at  the time of 
a former trial it is conclusively presurnecl to have been introduced at  such 
trial. The court, it seems, erroneously applied to the introduction of 
evidence at  the former trial, the well established principle that  when a 
final judgment has been entered in an action, it is aonclusive and oper- 
ates as a bar to a subsequent action betn een the same parties as to matters 
wlzich were adjudicated, or which were within the scope of the issue and 
might h a ~ e  been litigated in the former suit. Gibbs u. I l igg ins ,  215 S . C .  
201, 1 S.E. 2d 554; Culbre th  21. B r i f t  Coip . ,  231 N.C. 76, 56 S.E. 2d 15. 

On the second primary question set out above, we hold that the plain- 
tiff's evidence was not sufficient under our decisions to show that  the 
plaintiff and the defendant Jolzn Kelly are claiming title from a comnzon 
source. 

I n  the case of X p e k e r  v. Whee ler ,  23(; N.C. 172, i2  S.E. 2d 214, this 
Court held that  in attempting to show that the plaintiffs and defendant 
claimed title from a common source, the introduction of a trustee's deed 
to plaintiffs without introducing the deed of trust in which the power 
of sale was given, and under which the trustee purported to act, left a 
break in  plaintiff's chain of title. I n  the instant cac,e, neither the inter- 
locutory judgment of foreclosure nor the final decree of confirmation of 
sale pursuant thereto, was introduced in the trial beom. The failure to 
introduce such documents left a break in the defendants' chain of title. 
The action should have been nonsuited in the court below for the same 
reason the nonsuit was entered in the first action rather than dismissing 
i t  upon the plea of res judicntn. However, since the action was dismissed, 
we will affirm the judgment to that  extent only. But  this does not pre- 
clude the institution of another action if the plaintiff is so advised. 
H a i i ~ p t o n  v. S p i n n i n g  Co., supra.  

I n  view of the conclusions lye have reached, and the probability that 
another action will be instituted, v7e deem it advisat~le to pass upon the 
plaintiff's exception and assignment of error with respect to making 
Franklin County a party defendant, as well as his exception to the orer- 
ruling of his demurrer ore  t enus  to certain pleadings set up in the orig- 
inal defendants' further answer and defense. 

The deed from Franklin County to John Kelly, dated 7 February, 
1949, is a deed of bargain ancl sale and not merely a quitclaim deed as 
was the case in Tz t rp in  z9. C o u n t y  of Jackson ,  225 N.C.  389, 35 S.E. 2d 
180, or a direct purchase at  a tax foreclosure sale as was the case in 
W i l m i n g t o n  v. Merr ick ,  234 N.C. 46, 65 S.E. 2d 373. Even so, we hold 
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tha t  while Franklin County is not a necessary party to this action it is a 
proper one for  the purpose of defending its title to the defendant John 
Kelly. But, we do not think the defendants, John  Kelly and wife, are 
entitled to have their purported cross-action litigated in this ejectment 
suit. The adjudication of rights that  may arise as between John Kelly 
and wife and Franklin County, in the event the latter's deed to John 
Kelly is declared invalid, is not essential to a complete determination of 
the matters in controversy between the plaintiff and the defendants, John 
Kelly and wife. Xoore I ) .  Jl'crssenqill, 227 N.C. 244, 41 S.E. 2d 655, 
170 -1.L.R. 147;  Schnepp v. nirhardson, 222 X.C. 228, 22 S.E. 2d 555. 

TPe now consider the plaintiff's dnrnurrer to the further an-wer and 
defense of John  Kelly and wife, in n-hich they allege the plaintiff's deed 
is invalid by reason of the mental and physical condition of Sanl Kelly, 
J r . ,  a t  the time the deed is purported to have been executed, and that  it 
was obtained by the plaintiff through undue and improper influence and 
duress upon the said Sam Kelly, J r .  I n  our opinion, these defendants 
are without legal authority to assert such an attack. This right is ~ e q t e d  
exclusirely in the heirs of Sam Kelly, J r .  (Sam Kelly, Jr . ,  having died 
qince the execution of said deed and, according to plaintiff's brief, these 
defendants are not his heirs), unless the personal representative of Sam 
Kelly, Jr . ,  deceased, is required to sell real estate i n  order to create assets 
to pay the ohligations of his estate. I n  this event, his personal repre- 
sentative would hale  the right to bring such an  action. IIol t  v. Holf ,  232 
S . C .  497, 61 S.E. 2d 448;  L ~ l ~ r c c ~  7 % .  Yerisy, 167 N.C. 122, 53 S.E. 176;  
2 1  Am. Jur. .  Executors and Administrators. sections 908, 909, 1007, and 
1013; 26 C.J.S., Descent and Distribution, section 85. Hence, the ruling 
of the court below on plaintiff's dennirrer ore feqlus is rerersed. G.S. 
1-141 ; Erickson 7'. Sia/ l ing ,  235 K.C. 643, $1 S.E. 2d 384. 

VTe n-ill not consider or espress an opinion a t  this time on plaintiff's 
contention that  proper service by publication was not obtained on Sam 
Kelly, J r . ,  in the tax foreclosure proceeding pursuant to which the 
defendant John Kelly claims to hare  obtained title to the landc, in quec- 
tion. Neither do n7e express an opinion as to the sufficiency of the de- 
scription of the property in  the tax foreclosure proceeding, but see Com'rs. 
of Benufort v. Rowlnnd,  220 N.C. 24, 16  S.E. Zd 401 ; Johnston Cor_/nf?l 
T. Sfr?cnrf ,  217 N.C. 334, 7 S.R. 2d 7 0 8 ;  Bisseftc z.. Sf?-ickland, 191  
X.C. 260, 131 S.E. 655. 

The judgment of the court below is 
JIodified and affirmed. 
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ERNEST REDIC v. MECHANICS AND FARMERS BANK, J. E. STRICK- 
LAND AND WIFE, JUANITA A. STRICKLA1\TD, AKD S. T. GIBSON, AND 
WIFE, THELMA G. GIBSON. 

(Filed 24 November, 1954.) 
1. Mortgages 5 14- 

In  a tau foreclosure by a commissioiler duly appointed, the holder of a 
note secured by a deed of trust on the property has the right to purchase 
the encumbered land for the purpose of protecting its security, and, 
nothing else appearing, such purchase creates no trust in favor of the 
debtor. 

2. Same-- 
Provision in a deed of trust that upon default or failure of trustor to 

comply with any of the conditions or covenants of the instrument, the 
creditor, immediately before instituting foreclosure proceedings, should 
have the right to enter upon the land and collect the rents and income and 
apply same to tlie debt, taxes, and insurance, is lleld for the protection of 
the creditor, and creates a right but imposes no duty upon the creditor to 
prevent foreclosure or redeem tlie land from t a s  sale. Further, such right 
does not accrue prior to default or tlie institution of foreclosure proceed- 
ings. 

G.S. 105-409 was enacted for the benefit and protection of holders of 
notes and bonds secured by deeds of trust or mortgages, and it  vests them 
with the right, a t  their election, to pay taxes due on the property to protect 
their security, but iniposes no duty upon them to do so for the protection 
of the trustor. 

4. Same-- 
Where the holder of a note secured by a deed of trust purchases the 

land a t  a t a s  foreclosure, but does not go into possession or collect the 
rents and profits from the land until after trustor had been divested of 
any interest in the land by such t a s  foreclosure, the transaction creates 
no equity in favor of trustor, and trustor is not entitled to impress a trust 
upon the creditor's title or enforce a n  accounting, e tlier under the pro- 
visions of G.S. 103-409, or iinder provisions of the deed of trust giving the 
creditor the right, upon default, to enter upon the land, and apply the rents 
and income therefrom to the debt, tases and insurance. 

5. Pleadings 8 l9c- 
Where the allegations of the complaint constitute a statement of a de- 

fective cause of action rather than a defective statement of a good cause 
of action, judgment sustaining the demurrer and dismissing the action is 
proper. 

AFPEAL by plaintiff f r o m  IInll, spec ia l  J., August  'Term 1954, WAKE. 
Affirmed. 

Civil action to impress a t rus t  on the title of defendants t o  the  real 
property described i n  the  complaint f o r  the use and benefit of plaintiff, 
heard  on demurre r  to  the  complaint.  
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011 8 April 1935 the plaintiff borrowed from the defendant Bank 
$336.45. As security for the p a ~ m e n t  thereof, he and his wife (now 
deceased) executed a trust deed on the locus to R .  L. ?YlcDougald, which 
trust deed contained the usual poner of sale. I t  liken~ice contained the 
following provision, to wit : 

"That on the failure of the parties of the first part  to pay when due the 
bond secured by this conreyaace, or any part  of the principal or interest 
thereon, as the same shall fall due, or on the failure to comply ~ r i t h  any 
of the conditions, co~renants or agreements of this instrument, the party 
of the second par t  without waiving any rights given him by this instru- 
ment to foreclose this deed of trust shall h a ~ e  the right immediately 
before any foreclosure proceedings either in court or by adrertising, to 
enter himself and collect the rents and income from the property and 
apply the same to the payment of taxes, insurance premiums, assessments 
and the principal and interest of the obligation hereby secured . . ." 

011 or about 1 J u l y  1935, T a k e  County instituted an action to foreclose 
its tax lien on said property. Defendant Bank was made a party thereto. 
The  foreclosure sale was had 24 August 1936 by the commissioner ap- 
pointed by the court. Defendant Gibson appeared a t  the sale and became 
the purchaser a t  the price of $205. Foreclosure deed was duly executed 
to him. On 15 August 1936, the Bank petitioned the court for an  order 
directing the payment to it of any balance remaining from the tax fore- 
closure sale after the satisfaction of the tax claim, costs, and expenses, 
for application upon its note; and it was thereafter paid the sum of 
$66.65 as a credit on its note. 

On or about 15  December 1937. the Bank or its agent entered in posses- 
sion of tlie locus and began collecting rents and has continued to collect 
rents from said land .inee that  date. On 18 March 1038, Gibson and 
wife conrqet l  tlie locus to defendant Rank. On 13  ,lpril 1950, the Bank, 
"having acquired a superior title atlrerse to that held by the plaintiff 
and also to it.elf as ccafui q i ~ c  t j  ~ c n f , "  conreyed the property to defendant 
Juani ta  A. Strickland, wife of J. E. Strickland, V ice -Preden t  of de- 
fendant Bank and manager of it. Raleigh branch. This deed was filed 
for  registration 2 1  April 1052. On 9 L?pril 1951, defendant Strickland 
and wife csecuted a deed thereto to S. T. Gibson, trustee, and on thc same 
date Gibson, trustee, reconveyed the property to Strickland and n i f e  so 
as to create an estate by entirety in said two defendant.. 

These are tlie essential facts alleged by the plaintiff up011 nhich he 
baqes the allegation that  defendant Bank thus acquired title to the mort- 
gaged property "in disrrgard to the statute alloning the Trustee under 
the deed of trust to pay said tams and add it to the original indebtedness 
and further disregarding the express proviso to allow said Trustee to enter 
and collect rents and  profit^ and to apply the same to taxes and other 
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assessments against the property without waving the i.ight to foreclose, as 
set out hereinbefore in paragraph TT, and said defendants allowed a t ax  
foreclosure and sale of said property by John W. Hinsdale, Commissioner, 
on the 24th day of August, 1936, for  the sum of t x o  hundred and five 
($205) dollars, by deed recorded in Book 606 a t  page 144, Wake County 
Registry, to the defendant S. T. Gibson, of whom the plaintiff is informed 
and believes and on information and belief alleges that said defendant 
S. T. Gibson was acting solely in the interest of and under the direction 
and control of the defendant Nechanics and Farmers Bank in purchasing 
said property a t  the sale hereinbefore set out." 

He further alleges that  he has never received any statement of the 
amount of rents or other profits from said land collected and received by 
defendant Bank, and that  the amount of such rents and other profits so 
received is clearly in excess of the balance due on said note "and the plain- 
tiff is elltitled to and demands an  accounting by the defendant Mechanics 
and Farmers Bank for such rents and profits." 

H e  prays (1 )  an  accounting for the proceeds of rents and profits col- 
lected by the Bank, (2)  that  he recovw any excess thereof over and 
above the amount required to pay the note held by the Bank, ( 3 )  that  
the note executed and delivered to the Bank and the deed of trust executed 
and delivered to McDougald, trustee, be canceled, and (4) that  the sev- 
eral deeds alleged in the complaint, including the deed from Hinsdale, 
commissioner, to S. T. Gibson, be declared null and void. 

When the cause came on for hearing, the court below entered its order 
sustaining the demurrer and dismissing the action. Plaintiff excepted 
and appealed. 

T17rig1tt T .  Dixon, Jr . ,  f o r  plaint if appellant. 
Paul C .  West for defendant appellee JPechanics and Farmers Bank. 
Ellis J7assif and J .  C .  Iicefer for defendant appellees J. E. Sfrickland 

and wife,  Juanifn A. Strickland, and S .  T .  Gibson and wife, Thelma G. 
Gibson. 

BARNHILL, C. J. F o r  some undisclosed reason plaintiff prays can- 
cellation of the tax foreclosure deed. But whether plaintiff has stated a 
cause of action does not depend upon the validity or invalidity of the tax 
foreclosure deed. The quality of the estate i t  conveyed to Gibson, and 
through him to the defendant Bank, is the determinative factor. 

The  holder of a note secured by deed of trust on real property has the 
right to purchase the encumbered land a t  a sale had in  a tax foreclosure 
proceeding. When the creditor is a bank entrusted with the investment 
of the money of its depositors, i t  may well be said that  i t  is its duty to 
appear a t  such sales and, if necessary to protect the best interests of its 



depositors, bid therefor whatever i n  its best judgment is necessary to 
that  end. 

IIere there was no relationship whatsoever between the defendant Bank 
and the commissioner appointed to make sale in the tax foreclosure pro- 
ceeding which placed the obligation on the Bank to purchase the land for 
the use and benefit of plaintiff. The comnlissioner was making sale in 
foreclosure of a ser~ior lien, and the Bank was the holder of a junior 
encumbrance the value of which might be completely destroyed by the 
tax foreclosure sale. Nothing in connection ~ v i t h  this bare relationship 
could possibly create an  obligation on the part  of the Bank to purehas; 
the land a t  said sale for the upe and benefit of its debtor I t s  first duty 
TTas to protect its depositors. 

I n  any event, plaintiff does not rely upon the existence of a relation- 
ship between the commissioner to make sale and the defendants which 
created a fiduciary relation between the two. The cause of action he 
conceives exists i n  his favor against thc defendants is made to rest upon 
the provisions of the paragraph contained in the trust deed to McDougald 
quoted in the foregoing statement of facts, granting the trustee the right 
"immediately before any foreclosure proceedings whether in court or by 
advertising" to enter upon the premises and "collect the rents and income 
from the property and apply the same to the payment of taxes, insurance 
premiums, assessments and the principal and interest of the obligation" 
secured thereby, and the provisions of G.S. 105-409 vesting in  the holder 
of a lien upon real property the right to pay the taxes assessed against 
the mortgagor to the extent they are a l ienupon the property. H e  takes 
the position that  they created a positive obligation on the part  of defend- 
ant  Bank to pay the taxes due by plaintiff on the locus and thereby avoid 
the tax foreclosure sale. H e  alleges in effect that  the defendant Bank 
breached this duty and instead appeared a t  the foreclosure sale through 
its aeent and nurchased the land for its ow11 use and benefit. H i s  alleged 

u 

cause of action is grounded upon the assumption that  by reason of this 
alleged breach of trust, equity will impress a trust upon the title thus 
acquired by defendant for his use and benefit. But this assumption is not 
well founded. 

The provision in the trust deed was for the protection of the creditor. 
I t  created a right but imposed no duty. Furthermore, as there had been 
no default a t  that  time, and no foreclosure of the trust deed "in court or 
by advertising" was ever begun, the right of entry to collect the rents and 
profits had not accrued a t  the time plaintiff mas divested of his equity of 
redemption by the tax foreclosure deed. 

Likewise, G.S. 105-409 was enacted for the benefit and protection of 
the holders of notes and bonds secured by a trust deed or mortgage on real 
pro pert.^. T t  vests then] with the right, a t  their rlection, to pax taxes due 
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on their security without being charged with having made a voluntary 
payment and creates a lien on the property in their behalf as security for 
the payment of the amount thus expended by the creditor to pay the taxes 
due by his debtor. 

The defendants did not owe the plaintiff the duty to pay his taxes 
assessed against his property. Their failure so to do created no equity in 
favor of plaintiff which may be made the basis of an  action to impress 
a trust upon the title of the defendants in favor of' plaintiff. As they 
did not take possession of the property and begin collecting the rents and 
profits until after plaintiff had been divested of any interest in the land, 
plaintiff is not entitled to an accounting. 

The decisions cited and relied on by plaintiff are not in point. They 
are  clearly distinguishable. 

Since the allegations contained in the complaint constitute a statement 
of a defective cause of action rather than a defective statement of a good 
cause, Davis  v. Rlzodes, 231 N.C. 71, 56 S.E. 2d 43;  Scot t  v. Veneer Co., 
240 N.C. 7 3 ;  X i l l s  v. Richardson, 240 N.C. 187, the judgment sustaining 
the demurrer and dismissing the action must be 

Affirmed. 

S T A T E  v. IIhRSIIhLL KORMAN HICKS. 

(Filed 24 November, 1954.) 
1. Robbery 8 la- 

The crime of robbery e r  vi t e ~ w z i n i  includes an assault on the person. 

2. Robbery 8 3- 
In n prosecution for robbery, the court must subniit the question of de- 

fendant's guilt of assault in those instances where I-he evidence warrants 
such finding, even in the absence of a request, and even though the State 
contends solely for conviction of robbery and the defendant contends solely 
for complete acquittal. 

3. Same- 
If the State's evidence tends to show R completed robbery and there is 

no conflicting eridence relating to the elements of this offense, the court 
is not required to submit the question of defendant's guilt of assault. 

4. Same-Evidence in this prosecution for robbery held to require sub- 
mission of question of defendant's guilt of assault. 

In this prosecution for robbery, the prosecuting witness testified that 
defendant came to his house, saw the prosecuting witness put a large sum 
of money in his poclietbook, that npon returning from a trip, defendant 
entered the house with him, hit him on the head, and took his pocketbook 
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out, threw it on  the floor and left. Defendant's evidence was to  the effect 
that the prosecuting witness a t  the time of the alleged robbery did not 
hare the large sun1 of money as testified to by the prosecuting witness, or 
an3 such sum, and t l~nt  defendant did not go into the prosecuting witness' 
hon~e  upon return from the trip. Held: Conceding that defendant as- 
%lilted the prosecuting witness, it does not necessarily follow from the 
el idence that defendant by means thereof robbed the witness of such sum, 
or any other amount, and it was t l~e  clutj of the trial conrt to submit to 
the jury tlle qlirstion of clefendant's guilt of assalilt. G S. 15-169. 

5. Criminal Law 33 53g, 81c  (2)- 

When presented b ~ .  the evidence, it is tlle du ty  of the trial conrt, eren in 
the absence of a reqnest, to snbmit to tlie jury tlie question of defendant's 
gnilt of a lesser degree of the offenw. ant1 error i n  failing to do so is not 
corrected by a verdict con~icting the defendant of the grayer offense. 

- \ I ,PF\L 1 y  (lefendailt from l I T h i t ~ r l i ~ e ,  Sp~cial .J., Xarch  1954 Term, 
of GA~TOS.  

Criminal prosecution on bill of iildictrnent containing two counts, thc 
first charging common lax robbery and the second charging the statutory 
felony of robbery with firearma or other dangerous weapons as defined 
in G.S. 14-87. The first count charged that  the defendant on 17 iiugust, 
3953, "unla~vfully, nilfully and feloniously, . . . did commit an assault 
upon and put in fear of life one Xa l t e r  Abernethy and by nleans afore- 
said and by threats of ~iolence,  did steal, take and carry away from his 
person and did rob . . . the said Walter Abernethy, of the sum of 
$1,550.00 in money, tlie property of the said Walter Abernethy, . . ." 

Abernethy, the prosecuting wit11e.s~ and Hicks, the defendant, had 
worked side by side in a mill. Abernpthy had hewn Dock Hicks, defend- 
ant's father, for many yearq. Dock IIicks l i ~ e d  in Lincolnton. On 
Sunday night, 1 7  Aiugust, 1953, defendal~t  went to Abernethy's lioii~e 
near Gastonia about 8 p.m. There they drank some liquor Abelnetliy 
had at the house. They left Abernethy's home, got in the defendant's car, 
stopped while Abernethy purcliased another pint of liquor, and then drove 
to Dock Hicks' home in Lincolnton. ,\part from theie undiymted facts 
the t>~idence is in iliarp conflict. 

Abernethp testified that  on Saturday, 16 August, 1953, he had receiwtl 
$1,550.00 from one Walter Cooper, which Cooper liad been keeping for 
h im:  that 11e had this money out nlien defendant came to his home on 
Sund:~y night;  tliat, upon defendant's arrival, he put the money in his 
pocketbook; and that  no one saw the money except the defendant, Th? 
in7-r*tigating officer testified that  *\bemethy had told him tliat he liad 
gotten the money through a filling statin11 deal. Abernethy admitted on 
croeq-cxalnination that  he had told the officer tliat tlie money "camc 
through a filling station," that he did uot <ell a filling station to MTalter 
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Cooper, and that  he had no explanation of what he meant when he made 
this statement to the officer. Walter Cooper was not a witness. The 
defendant testified that  he saw no money a t  Abernethy's home. 

Testimony offered by defendant tended to shom that  in Lincolnton 
Abernethy took Dock Hicks aside, told him that  he and defendant were 
out on a little drinking party but '(that he mas broke and wanted to 
borrow $2.00 to get liquor." Abernethy testified that  no such incident 
occurred. 

Sbernethy testified that  he and defendant got back to his home about 
3 a.m., sat in the car about an  hour, and then went into his house together. 
The defendant's testimony was to the effect that  they reached Albernethy's 
home about 12 :80 a.m., that  he did not get out of his car, and that  Aber- 
nethy got out of the car and was walking towards his home as defendant 
drove away. 

The testimony of Abernethy as to what occurred after their return to 
the Abernethy house, is brief:  "He hit  rnc in the back of the head, knock- 
ing me to my  knees, then hit me on the head with a chair, and then took 
my  pocketbook out, threw i t  on the floor, and left." Other ~vitnesses, 
without objection, testified that  Abernethy told them that  the defendant 
had hit  him in the head and robbed him of $1,550.00. 

There was testimony that  Abernethy, on Monday, 18 August, 1983, 
had a black eye, bruised and s~vollen cheek, and a knot on the back of 
his head. 

The investigating officer testified thai he was unable to learn that the 
defendant had spent any money after the alleged robbery. There was 
no testimony that  the defendant was observed to have any appreciable 
amount of money in his possession after the alleged robbery. 

The court, in its instructions, limited the jury tc one of two possible 
verdicts, that  is, either guilty of common lam robbery or not guilty. ITpon 
the jury's return of a verdict of guilty of common law robbery, the court 
pronounced judgment that  the defendant be confined in the State's Prison 
for a term of not less than  five nor more than seven years. The defendant 
excepted and appealed, assigning errors. 

Atforney-General McNtillav, A ssistant Attorney-l9eneral B w f  on, and 
Charles G. Powell, Jr., !lfemT)er of P t a f ,  for the State. 

Xvl len ,  Holland (e. Cooke for defendanf, appellant. 

BORBITT, J. IS there error in the charge on account of the instructions 
requiring the jury to return a verdict of guilty of clommon l a v  robbery 
or a rerdict of not guil ty? This is the determinatire question on this 
appeal. 
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The >tatute bearing directly upon the factual situation disclosed by the 
evidence is G.S. 15-169, nhich reads as follows : 

"15-169. Conviction of assault, d i e n  included in charge.-On the trial 
of any person for rapt ,  or any felony ~vhatsoerer, when the crime charged 
includes an assault against the person, i t  is lawful for the jury to acquit 
of the felony and to  find a verdict of guilty of assault against the perqon 
indictrcl. if the evidence warrants such finding ; and when such verdict is 
found the court shall have power to imprison the person so found guilty 
of an ~ w a n l t ,  for any tern1 now allowed Ly law in cases of conviction when 
the indictment was originally for the assault of a like character." - 

S o  need a r i s ~ s  to restate definitions of the crime of robbery. S. t3. 

Sipes, 233 N.C. 633, 65 S.E. I d  l ' i ;  S. 7%. Lzrnsfol-(1, 229 S . C .  229, 49 
S.E. 2il 110 ;  S. 1%. Bell, 225 E.C. 659, 46 S.E. 2d 834. The notable fact 
here i; that  the crime of robbery ex 1.i t e r m i n i  includes an  assault on the 
person. 9. c. Holt, 192 S . C .  490. 135 S.E. 324. Moreover, the bill of 
indictment upon which defendant mas tried charges in express terms that  
the defendant assaulted dbernethy and by means thereof robbed him. 

The question posed is whether the eridencc brings this case within the 
rule of S. 2.. ITolt, supra ,  and S.  1 % .  Iazrnsford, supra,  or within the rule of 
8. c. Sciu.yer, 224 S . C .  61 ,  29 S.E. 2d 34, and S. c. Bel l ,  supya;  for under 
G.S. 15-169 the jury may acquit of the felony and return a verdict of 
guilt7 of awault if t he  e v i d ~ n c e  ~r 'ar~rants  such  finding. I f  the evidence 
~varrants  such finding, the trial jltdge n1u.t submit that  phase of the case 
to the jury whether requested to do so or not. 8. v. B o l t ,  s vpra .  

I n  .S. I.. I Io l t ,  szipru, there was evidence tending to shom that  the money 
mas paid voluntarily by the State's witneqs to the defendant and there- 
after the alleged ascanlt occurred. I n  &'. 2'. Ltins ford,  supra,  there was 
evidence tending to shom that  the defendants took a pistol from the prose- 
cuting v-itness to prerent him from harming them or some other person. 
I n  each of these cases. a new trial was ordered because of the failure of 
the trial judge to instruct the jury that  they might find the defendant 
guilty of assault. 

I n  ,4', 1 . .  S a w y e r ,  supra,  and in ,S. v. Bel l ,  supra,  the only evidence relat- 
ing to elements of the crime charged was the State's evidence, tending 
to  s h o ~ r  a completed robbery. I n  each of these cases, the court held that  
the trial judge in such case was correct in requiring the jury to return 
a rertlict of guilty of robbery as charged or a verdict of not guilty. 
IIence. the rerdicts and judgments were sustained. 

Tlie distinction is this : The necessity for instructing the jury as to an 
included crime of lesser degree than that  charged arises when and only 
when there is evidence from which the jury could find that  such included 
crime of lesser degree was committed. The presence of such evidence is 
the determinatiw factor. Hence, there is no such necessity if the State's 
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evidence tends to show a completed robbery and there is n o  conp ic f ing  
evidence relating to elements of the crime charged. Nere  contentioil that  
the jury might accept the State's evidence in part  and might reject it  in 
part  mill not suffice. 

Applying the rule to the facts of this case, we find that  the defendant's 
evidence is silent as to what, if anything, occurred in the Abernethy house 
upon return from the Lincolnton trip. -1s to this, his position is simply 
that  he did not go into the house with Abernethy. So, with reference to 
the alleged assault. the only evidence bofore the court was the testilnony 
of Abernethy Hi s  testimony, if accepted, was sufficient to support a 
rerdict of guilty of an assault with a deadly weapon, to wit, a chair. 
There is no other evidence bearing on this phase of the case. But, con- 
ceding such assault was made by defendant on Abernethy, it does not 
necessarily follow that the defendant by means thewof robbed Abernethy 
of $1,550.00 or any other amount. As appears i n  the above statement of 
facts, there is evidence tending to show !hat Abernethy, a t  tlie time of the 
alleged robbery, did not hare  $1,550.00 or any such sum. 

I n  view of such conflicting evidence,  elating to an essential elenlent of 
the crime of robbery, we are constrained to hold that  the rule of S. 1 % .  I l o l t ,  
supra ,  and S. v. L u n s f o r d ,  supra, applies here, and that  the j u r r  4lould 
have been instructed that  if they found from the evidence beyond a reason- 
able doubt that  the defendant assaulted ,Ibernethy with a chair a <  Aber- 
nethy's testimony tended to show, but failed to find from the eridence 
beyond a reasonable doubt that  the dcfendant robbed Abernethy, they 
vould return a rerdict of guilty of an assault wi,h a deadly n-eapon. 
E r ro r  in this respect is not cured by a rwdic t  conricting the defendant of 
tlie more serious crime of robbery. 8. v. TVillinms, 185 N.C. 685, 116 S.E. 
786; 8. I - .  C h i l ~ J r ~ s s .  228 K.C. 208. 45 S.E. 2d 42 ;  S. v. DeGraf f cure id ,  
223 N.C. 461, 27 S.E. 2d 130. 

True, in such cases the State may contend solely for conriction of rob- 
b ~ v y  and the defendant niay contend solely for complete acquittal, but 
the trial judge, when there is e\-idence tending to <upport a verdict of 
gnilty of an  included crime of lesser degree than that  charged must in- 
struct the jury that  i t  is permissible for them to r e x h  such a rerclict if 
it  accords with their findings. 9. 2 . .  . /ones,  79 S .C .  630 ; S. 7'. C7t ilrlress, 
s11pr.a. 

F o r  the error indicated, there must be a new tr ial :  and i t  is so ordered 
New trial 
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ALES WEISSTEIS A X D  RENJANIS WEISSTEIN v. JOHN RT. GRIFFIN 
A Y D  DONALD F. WILLIAMS. 

(Filrd 24 November. 1934.) 
1. Damages § Id- 

While liquidated damages nhich are  in the nature of a penalty are  not 
favored, where the liquidated damages as  fixed in the contract are  not less 
favorable to defendant than the applicable rule of law would impose, the 
formula for the liquidation of tlamnges as  fixed in the contract map be 
applied. 

2. Landlord and Tenant § 20- 

Whrre the evidence establishes that plaintiff landlords received posses- 
sion of the leased premises prior to the expiration of the renewal term, a n  
instruction to the effect that  if the jury found that defendant lessees had 
breached the ngrennent, to a n a r d  damages for the full amount of the rent 
for the renewal period, is crror. Defendants are entitled to an instruction 
applying the provisions of the lease for liquidated damages by subtracting 
from the contract rental the anmint  of the reasonable rental value for the 
unexpired term after possession by lessors, or instruction on lessors' duty 
to exercise due diligence to relet the property and thus minimize the loss. 

5. Same-\\'here breach of lrasc is in  controversy under t h e  evidence, court 
should submit question of breach to the  jury. 

\There, in lessors' action to recover the rent for the yearly renewal in 
accordance with an extension executed by lessees in conformity with the 
original lease, defendant lessees clain~ they surrendered possession of the 
premises with lessors' approval the dnp the original lease rspired, and 
that, therefore, there was no breach of the lease, and lessors, wl~ i l r  con- 
tending that lessees brenclre~l the agreement by failure to pay rent during 
the extension, admit that they re-entered possessioil during the extension 
lwriorl, the court s h o ~ ~ l d  sxhmit t o  the jnry the qnestion whether the con- 
tract wns hreached, and. if so, when siich breach occnrred, and shonltl snb- 
nrit with sufficient explicitness defendant lessees' contention and evidence 
with respect to agreement of lessors to release lessees of their obligation 
linder the lease and renewal thereof. 

- ~ T F  % L  by d e f c n d a n t ~  from ,qfe v c n  c ,  .I., &rch ( ' i d  Term. 1954, 
7 7 r ~  IC L . 

I n  ~ l ~ b ~ t a n c e ,  the p l a i ~ ~ t i f f .  a h g c  tha t  oil 6 Alugust.  1951, they cntered 
into a n r i t t e n  contract,  1ea.ing to  t l l ~  defendants a cer tain lot k11ow11 as  
the Hobby property on t h r  conier  of Faget tcr i l le  a i d  South  Streets i n  
the City of Raleigh. T h r  lease n a c  for  a period of one year  begiiining 
~ i i t h  the del i rery of pofsession 011 1 5  ihlgust ,  1951, ,ubject to  a rcnewal 
a t  the option of the defeidantq f o r  additional one-year periods not to 
exceed f o u r  renewals, p r o l - i d ~ d  notice of intention to renew bt, girt.11 
plaintiffs not l e v  t h a n  th i r iy  days pr ior  to the expiration of the original,  
or a n y  extension. T h e  terms of the lease required the payment  of rent  

a t  the ra te  of $300.00 per  ~ n o n t h ,  ~ a y a b l e  on the 15th of each month, in 
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adrance. The lease provided: "In the event the demised premises, or 
any part thereof, shall be abandoned by the lessees or shall become vacant 
during the said term, the lessors or its agents may immediately or at  any 
time thereafter, re-enter and resume possession of said premises . . . KO 
entry by the lessor shall be deemed an acceptance of a surrender of this 
lease." 

Plaintiffs further allege the defendauts paid the .ent for the first year 
and in apt time gave written notice of their intention to exercise their 
option to extend the lease for an additional year. I n  paragraph five of 
the complaint the plaintiffs allege "that the amount of monthly rentals 
now past due and unpaid by the defendants aggregates $1,800.00, the same 
being rentals for the months of July, .lugust, September, October, No- 
vember and December." However, during the ;rial, plaintiffs were 
allowed to amend the complaint, eliminating the month of Ju ly  and 
claiming the amount due up  to the date plaintiffs i.epossessed the leased 
premises to be only $1,500.00 instead of the $1,800.00 set out in the 
original complaint. 

I n  paragraph six the plaintiffs allege ". . . upon default of defendants 
i11 payment of rent . . . plaintiffs re-wtered the premises on or about 

day of Xovember, 1952, and by reason of said breach and default the 
said defendants under said agreement thereupon became justly and fairly 
liable and indebted to plaintiffs for liquidated damages with respect to 
the breach and default in the additional sum of $2,100.00." This claim 
was for the remaining seven months of the extended term after breach as 
contended by the plaintiffs. 

The defendants filed separate answers, admitting the execution of the 
lease and the giving of the notice to renew for an  additional year. The 
defendant Griffin alleges "that during the month of October, 1951, he 
dissolved partnership with Williams arid that he eltered into an agree- 
ment ~ i t h  plaintiffs whereby they released him from any and all further 
obligations under the lease, and that he signed the written notice of elec- 
tion to extend for another year merely as a n  accommodation and to pre- 
rent  the necessity of having the plaintiffs prepare another lease, and that  
he owed the plaintiffs nothing." 

The defendant Williams answered, admittihg the execution of the lease 
and the giving of notice of renewal for a n  additional year. H e  alleges 
the notice to renew was given "upon the insistence of' one of the plaintiffs, 
Alex Weinstein, and at  his request." H e  denied that  he had breached the 
contract and that  he mas due anything by may of rent. 

Upon the trial, the plaintiffs introduced the written lease and the writ- 
t m  notice signed by the defendants dated 1 2  June,  1.952, signifying their 
election to renew for an  additional year. Plaintiffs denied that there was 
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any agreement to release either of the defendants from the obligations of 
the contract and the renewal thereof. 

The defendant Griffin testified: "I am not now in partnership x i t h  
T i l l i ams ;  that  was terminated in October, 1951. I hare  not had any 
interest in the business since that  t ime; I sold out ererything. I called 
Ben, Alex's brother, and told him I was withdrawing from the partner- 
ship and he said, 'all right.' I did not thereafter hare  any business deal- 
ings with then1 . . . During the nionth of June, 1951, I signed an  exten- 
sion or renewal of the lease as they said they ~ ~ o u l d  not want to have to 
rev-rite it. H e  also stated he knew I wasn't i n  the business . . . I was 
only doing him (Alex Weinstein) a favor and he knew I was out of it. 
I Tvas doing him a favor by keeping him from having to draw a new lease. 
I was told that n a s  the only reason . . . Donald brought i t  to me and he 
asked me to sign it so thev wouldn't have to rewrite it and that  I wouldn't 
be liable for the lease." 

Defendant Til l ialns testified : "I11 Ju ly  (1952) I went to Mr. Alex 
Weinstein and told him I was having financial difficulties and if I couldn't 
make arrangements in a few days I would hare  to close up, and I said 
'I'll let you know about it,' and he told me, said 'all right.' I 11-ent back 
the last few days of August and saw N r .  Alex Weinstein . . . and I told 
him, 'Alex, I don't hare  any choice. I hare  to close up. I'll have the 
rent paid up  until the 15th day of Llugust and I'll be out of your lot on 
the 15th day of August.' H e  said '-111 right.' I was out on the 15th of 
the month." 

Six issues mere submitted to and answered by the jury:  
''I. Did the defendants execute and secure an  extension of the lease 

agreenient dated August 6, 1951 ? Answer: Yes (answered by the court 
by consent). 

"2. TTas the defendant John ITT. Griffin thereafter released from the 
extension of the lease agreen~ent ? Answer : KO. 

'-3. M7as the defendant Donald F. Williams released by the plaintiffs 
from the extension of the lease agreement? A n s ~ e r  : No. 

"4. I n  what amount, if any, are the plaintiffs entitled to recover of 
the defendant John  T. Griffin by reason of any breach of said agreement? 
Ans~ver : 

" 5 .  I n  what amount, if any, are the plaintiffs entitled to recover of the 
defendant Donalcl F. Williams by reason of any breach of said agreement? 
h w e r  : 

"6. I n  what arno~mt, if any. are the defendant John T. Griffin and 
the defendant Donald F. TTilliams indebted to the plaintiffs? A n w e r :  
$3,600.00." 

Judgment 11-as entered against the defendants for $3,600.00, from 
which they appealed. 
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J .  C .  B. Bhr ing l raus ,  Jr. ,  f o r  plainti f f 's ,  appellees.  
A l l en  Langs ton  for de f rnc lan f  Gri f j in ,  appe l lan t .  
J .  C. l i e c f ~ v  citlcl E/lis S n s s i i  f o r  c ic fendan f l l 'ill;arns, nppellcrn f .  

HIGGISS, J. Section 10 of the lease provides for liquidated damages in 
case of breach. The section, standing alone, is confusing. Yet, consid- 
ered in the light of other l)rovisions, its purport becomes reasonably 
clear; that is, i t  fixes a rule for determining l iquid,~ted damages for the 
unexpired tern1 in case of breach. Stripped of its unnecessary ~yerbiage, 
the section provides that  liquidated damages shall be determined for the 
remainder of the term after breach by nllowing the defendants credit for 
the reasonable rental ralue of the premises for the unexpired portion of 
the lease, less a discount of four per cent per annum, or the difference 
bet~veen the reasonable rental value and the rent provided in the contract. 
The difference between the r~asonable  rental value thus discounted, xhen  
deducted from the contract price of $300.00 per month, shall be the liqui- 
dated damages for the unexpired term. The plaintiffs, therefore, if their 
contelltion prevails, would be entitled to recoyer $300.00 per month rent 
from the beginning of the renewal period until the breach, which they 
allege occurred in November, 1952, and then recover liquidated damages 
for tlie remainder of the year calculated according to the rule abore giren. 

Realizing there is room for niisunderstanding in the statement of 
mathematical probleins, we are offering a sample solution for the prob- 
lcm here presented. ,Issuming the def'endmts are bound for the addi- 
tional year of the lease beginning 15 -\ugust, 1952, and that the breach 
occurred on 15 Sovember, 1952, and assuming the jury should find the 
reasonable rental value of the premiscas to be $200.00 per month, the 
defendants' liability mould work out in this manner:  Fo r  the four months 
before tlie breach the plaintiffs would be entitled t o  recover rent a t  the 
rate of $300.00 per nlonth, or $1,200.00. Fo r  the remaining eight months 
the reasonable rental value would be $1,600.00. The difference between 
the rent provided in the contract and tlie $1,600.00 would be $800.00. 
The discount on $500.00 for eight months a t  the rate of four per cent per 
annuill would be $21.33. Deducting the discount from the $800.00 would 
fix the liquidated damages for the eight months a t  $778.67. This, when 
added to the rental for tlie four months before breach, would fix the total 
liability of the defendants a t  $1,97S.6ij assuming, of course, all issues 
were answered in their favor. 

While liquidated damages, if in the nature of a peialty, are not favored 
( C r a w f o r d  v. Al l en ,  189 Y.C. 434, 127 S.E. 521), tke liquidated damages 
fixed in the contract are not less favorable to the defendants than the rule 
of law would impose in  the absence of any provision for liquidated 
damages. The rule fixed in the lease gives the defendants credit for the 
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reasonable rental value from the date of the breach. The law, in the 
absence of Section 10 of the lease, would require only that  the plaintiffs 
exerciv reasonable diligence to relet tlle property and thus minimize 
the defendants' loss. After due diligence the plaintiff might not be able 
to relet immediately or they might not be able to find a tenant who ~ ~ o u l i l  
pay tlle reasonable rental value for the remaining part  of the term, in 
which erent the defendants would get no credit a t  all. I n  no wise could - 
the liquidated damages fixed in the lease be considered unreasonable or 
oppre.-he, or "arbitrarily adopted TI ithout reference to the loss actually 
suffered and liable to arise in case of breacl~." Horn ?. Poindexier, 1 7 6  
S .C .  610. 87 S.E. 653. 

There appears no reason, therefore, why the formula fixed by the 
parties for determining damages should not be allowed. 

The tr ial  court charged the jury as follons : "Now, if you come to the 
sixth i sue ,  ' In  what amount, if any, are the defendant John K. Griffin 
and defendant Donald F. Williams indebted to the ~laintiffs . '  the burden 
of that k u e  is upon the plaintiffs to satisfy you from the evidence and 
by it- greater weight; that is to say, if you have heretofore found that 
neither Griffin nor Williams w e r e  released, but that  they were both bound 
under the extension agreement as they mere under the original agreement, 
then you would answer the sixth issue against both defendants in the s1u11 
of $3,600.00." 

T l ~ c  court. in giving tlle instructions, neither took into account Section 
10 in the lease with respect to liquidated damages for the unexpired term, 
nor tlic, fact plaintiffs received possession of the leased premises and had 
the henefit of such use. 

,, 1 l l ~ r e  iz no finding in the verdict that tlle contract was breaclird, or, 
if *o. n l ~ e n  tlle breach occurred. The plaintiffs allege that  the contract 
was h ~ ~ a c l l e d  and that they re-entrred on Sorernber, 1952. The 
defentlunts deny the breach in their pleadings, and nowhere in their testi- 
mony do they admit that  they breached the contract. I n  fact, they claim 
 the^ never went into possession for the unexpired term but that  they 
surrendered the premises on 15 August, 1952, the day the original t e r ~ n  
expircztl, and this was done with plaintiffs7 approval. 

There is doubt, also, as to whether the court was sufficiently explicit 
in it> inqtructi011s to the jury as to  the law arising upon defendants' con- 
tention. and evidence with respect to agreement of the to release 
them from their obligations under the lease agreement and the r e n e m l  
thereof. Exceptions in the record raise these questions. 

For  the reasons indicated, i t  is ordered that  there be a 
S e n  trial. 



166 I N  T H E  S U P R E M E  COURT. [241 

TRCST Co. ?;. JICEWES. 

T H E  WACHOVIA BANK & TRUST COMPANY, EXECUTOR AND TRUSTEE USDER 
THE LAST WILL AND TESTAMEAT OF CARL J. MeEWEN, DECEASED, V. 

MINNIE BELL i\IcEWEN, FRANCES 31. HUNTER, MARY 11. ELLIKG- 
TON, H E L E N  Bl.  ANDERSON, BETTY W.  ICEW WEN, CARL JIcEWEN 
ELLIKGTON, -4 MIITOR : JEAN H U S T E R ,  A MINOR ; SUSAN HUNTER, A 
MINOR ; J U D I T H  ANDERSOR', A  NOR ; JOYCE A NDERSOS, A JIISOR; 
THE USBORS ISSUE or FRASCES 31. H U N T E R ;  THE UNBORK ISSUE OF 

MARY hl. ELLINGTON ; TIIE UNBORN 1 5 5 ~ ~  OF H E L E N  M. AR'DERSON ; 
THE UNBORS ISSUE OF BETTY W. 3fcEWEN; L. ;\I. McEWEK, SR.  ; L. 31. 
J l cEWES,  JR.  ; MARY KATHRYN McEWEN, A Mrn-OR; L. 31. JIcEWEN, 
111, A MINOR; JAMES W E B B  JlcEWEN, A MIITOR; H E R B E R T  L. 
McEWEN, A MINOR; CAROL ELIZABETH McEWEN, A MIITOR: JIAR- 
GARET ELAINE McEWEN, A XIKOR; ROBERT Jr. McEWEN; ASD ALL 
OTHER PERSOSS WHOSE NAMES ARE U~YKROWN, IN BEING OR WHO 11.4~ BE 
IX BEJSG AT THE TIME OF THE DEATH OF MINKIE B E L L  McEWEK A ~ D  

WHO HAVE OR J ~ A Y  HAVE AR'Y ISTERCST IiY THE ESTATE OF C.IRL J. 
McEWEN, DECEASED. 

(Fi led  24 November, 1934.) 
1. Wills § 33c- 

A remainder is  vested if i t  i s  subject to no condition precedent escept 
the  determination of the  preceding estate. 

2. Same- 
I t  is  the  general rule tha t  remainders vest a t  t h ~  death of the testator 

unless some later t ime for  the  \-esting is clearly expressed in the will or  is  
necessarily implied therefrom. 

3. Same- 
Ordinarily, adverbs of time and adverbial c lausw designating time do 

not create a contingency, but  merely indicate the  t ime when the enjo;rment 
of the  estate shall  commence. 

4. Same- 
Testator devised and bequeathed property to a trustee for  the benefit of 

his wife for  life, with provision t h a t  upon her death the  estate should be  
equally dirided among his children, with fu r the r  provision tha t  if any  
child should be  then deceased, his or  her  sha re  shotlld go to his or her chil- 
dren, or  held in  t rus t  for  such children if they were  then minors. Held: 
The  children of testator tool< a rested remainder, and the preceding life 
es ta te  was  solely fo r  the benefit of the widow a n d  was  not for the purpose 
of postponing the  enjoyment of the remainder. 

5. Wil ls  §§ 83k, 40- 
Testator de17ised and  bequenthed his property in trust  for  the benefit of 

his wife for  life with provision t h a t  upon her  death the  estate should be 
equally divided among his children, with fu r the r  p-ovision tha t  if any of 
his children were dead a t  the  time of the falling in  of the  life estate,  their  
sha re  should go to their  children. The widow dissented from the  will. 
Held:  The dissent of the widow terminates her life estate under the  will, 
and  accelerates the  interests of testator's children !so a s  to give them the  
right of immediate possession. 



N. C.] FALL TERM,  1954. 1 6 i  

TRT-ST Co. G. MCEWES. 

6. Same- 
A rested remainder may be accelerated even though future contingent 

interests will thereby be cut off. 

APPEAL by B. I rv in  Boyle and John Schuber, Jr . ,  guardians ad l i t em ,  
from P n f t o n ,  Special Judge, October Term, 1954, of XECKLEKBURG. 

This action was instituted by the plaintiff, executor and trustee under 
the last u-ill and testament of Carl  J. McEwen, deceased, to obtain the 
advice and instruction of the court relative to certain questions that  have 
arisen in connection with the administration of the estate. 

Carl J. McEwen, late of Mecklenburg County, F o r t h  Carolina, died 
on 12 October, 1953, leaving a last will and testament which mas duly 
filed and probated in the office of the Clerk of the Superior Court in the 
aforesaid county on 20 October, 1953. 

Under the t e r m  of the will, the residual estate was devised and be- 
queathed to the Wacllovia Bank and Trust  Company as trustee, for the 
use and benefit of Minnie Bell McEwen, the testator's ~vife, for  life. The 
will also provided : 

"Upon the death of my  said beloved wife, the Trustee named herein 
shall liquidate my  estate and shall divide the same equally among my  four 
chiltlreil: Frances 31. Hunte r ;  Mary 31. Ellington, Helen J. McEwen 
and Betty W. NcEwen, if said children are living a t  that  date. I n  the 
event :~ny one or more of my said children shall ha re  died as of the date 
of the death of my said wife and if said child shall have left issue surviv- 
ing lier. then such issue shall be entitled to its parent's share in this t ru i t  
estatc. hut if such issue shall a t  the death of my  said beloved wife be less 
than 2 1  years of age, then the Trustee named herein shall continue to 
hold \uch beneficiary's share of this trust estate in trust until said child 
shall hare  arrired a t  the age of 21 years, during ~i+ich time the Trustee 
named lierein shall pay over unto the said beneficiary in annual, semi- 
annual or quarterly payments, as i t  shall deem best, the net income aris- 
ing 011 said beneficiary's interest in this trust estate; when said beneficiary 
shall hare  arrired a t  the age of 21 years, the Trustee named herein shall 
then pay over unto said beneficiary the c o r p s  of this estate to which he, 
she or they may then be entitled." 

On 16 April, 1954, Minnie Bell McEwen, widow of Carl  J. 31cE~ei1,  
deceaced, filed in the office of the Clerk of the Superior Court of Mecklen- 
burg County, a written dissent from the will of her late husband. 

I t  appears from the rccord that  all necessary parties hare  been joined 
in  this action and that  all the defendants have been duly served with 
process and are properly before the court and subject to its jurisdiction. 

All the defendants filed answers except Minnie Bell McEwen, Frances 
M. Hunter, X a r y  31. Ellington, Helen 11. Anderson, Betty W. McEwen, 
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L. M. McEwen, Sr., L. M. McEwen, Jr . ,  Herbert L. McEwen, and Robert 
J. McEwen, and a t  the time of the hearing the time for answering had 
expired and no extension of time had been granted. 

B. I rv in  Boyle was duly appointed guardian ad li;em for the following 
minor defendants : Carl  McEwen Ellington, J ean  Hunter,  Susan Hunter, 
Judi th  Anderson, Joyce Anderson, and the unborn issue of the defendants 
Frances 31. Hunter,  N a r y  31. Ellington, Helen N. Anderson, and Betty 
M. McEwen. 

John  Schuber, Jr . ,  was duly appointed guardian ad  litern of the follow- 
ing minor defendants: Mary Kathryn McEwen, I,. M. McEwen, 111, 
James Webb McEmen, Carol Elizabeth McEwen, Margaret Elaine Mc- 
Ewen, the unborn issue of L. M. XcEwen, Sr., L. 31.. McEtven, J r . ,  Her-  
bert L. McEwen and Robert J. McEmen, and for unknown parties. 

A11 the parties who mere present i n  person or represented by counsel 
a t  the hearing, waived a trial by jury and agreed that  the trial judge 
should find the facts, draw his conclusions of law, and enter judgment 
accordingly. 

Upon the facts fcund by the court, the material parts of wliicli are 
hereinabove set out, the court held that  the dissent filed by the widow is 
legally effective as a dissent, and the widow is entitled to her statutory 
distributive share of the estate; that  the dissent filed by the widow had 
the legal effect of accelerating the vesting, both in  right and enjoyment, 
of the residue of the estate not allocated to the widcm as her distributive 
share ;  and that  Frances M. Hunter,  Mary M. Ellington, Helen M. Ander- 
son and Betty W. McEwen, upon filing of the dissent, became entitled 
to the residue of the estate of the trust and free of the contingent interest 
of any person, subject only to  the rights of the widcw, and entered jndg- 
nient accordingly. Both guardians ad  litem appeal and assign error. 

XcDougle, Erz'in, Horack cP. Pnepp f o ~  appellee. 
B. I ru i~z  Boyle and J o h n  S c h u b ~ r ,  J r . ,  guardians ad  litem. 

DESST, J. The appellants confend that  the judgment of the court 
below is erroneous. They insist that  the remainder interests of Frances 
11. Hunter, Mary M. Ellington, T1elt.n M. Anderson, and Betty W. 
31cEwen are contingent upon their surviving the life tenant, and that  the 
dissent of the widow did not accelerate the vesting of such interests. We 
do not concur in this view. 

Barnhill,  J . ,  now Chief Justice, speaking for this Court in Priddy d 
C'o. v. Sanderford, 221 N.C. 422, 20 S:E. 2d 341, defined a rested remain- 
der as fo l low : "The remainder is vested, when, throughout its continu- 
ance the remainderman and his heirs have the right to the immediate 
possession whenever and however the preceding e s t ~  te is determined ; or, 
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in other words, a remainder is rested if, so long as i t  lasts, the only 
obstacle to the right of immediate possession by the rernaindernlan is the 
existence of the preceding estate; or, again, a remainder is vested if it  is 
subject to no condition precedent sare the determination of the preceding 
estate." 

I t  is the general rule that  reniaindels rest a t  the death of the testator, 
unless some later time for the resting is clearly expressed in tlie will, or 
is necessarily implied therefrom. It is likewise a prevailing rule of 
construction with us that  a d ~ e r b s  of time, and adverbial clauses designat- 
ing time, do not create a contingency but merely indicate the time nhen 
enjoyment of the estate shall begin. Pviclgen v. T y s o n ,  234 N.C. 199. 
66 S.E. 2cl 682 ; Pridt ly  LC. CO. v. Sanderford,  supra. 

I n  31 C.J.S., Estates, sectiou 52, page 96, it is said:  ((-1 rested re- 
mainder may be accelerated, although. future contingent interests r i l l  
thereby be cut off . . . A remainder \ d l  not be accelerated if i t  is inl- 
110-ihle to identify tlie ren~aintlermen, or if there is evidence of an  inten- 
tion to  1)o~tpoiie tlic taking effect of the remainder; but, where contingcn- 
cies are tlctermined and domes ascertained, tlie doctrine of acceleration 
applies as d l  to a contingent as to a rested remainder. . . . A11 instru- 
ment proriding that  the particular cstatc shall terminate on the Iiappen- 
ing of an erent specified may proride for the acceleration and immediate 
vesting of what mould otherwise be contingent remainders." B l a t k ~ ~ o o d  
2.. Rln tk l :md ,  237 S .C .  726, 76 S.E. 2cl 1 2 2 ;  Chris t ian v. Wilson's  Es 'rs . ,  
153 Va. 614, 151 S.E. 300; Eas tc ln  7'1 zrst LC. Bank ing  Co.  c .  Edrnuncls, 
133 Xe.  450, 179 -1. 716. 

I n  our opinion, the interests of the children of Carl J. McEwen rested 
a t  the death of the testator, and we so hold. Therefore, any question rela- 
t i re  to the acceleration of their interests and the right to the imnlediate 
posqession thereof, must be determined in light of the legal effect of the 
widov 's dissent. 

The election of the widow, Minnie Bell McE~ven,  to take under tlie 
statute in lieu of taking the life estate devised to her in her husband's 
ni l l ,  i11 so f a r  as the remaindermen are concerned, was equivalent to her 
death. Btrn7i 2'. E a s f e r h y ,  236 S . C .  599, 73 S.E.  2d 541; T ~ * u s t  C'o. v. 
Johtuon ,  236 N.C. 594, 73 S.E. 2d 465; S e i l l  c .  Bach, 231 S .C .  391, 57 
S.E.  2d 385 ; Cheshire 7?. D r e z ~ ~ r y ,  213 S . C .  450, 197 S.E. 1 ; Y o u n g  r. 
B n ~ r i s .  176 N.C. 631, 97 S.E. 609, 5 A.L.R. 477; Universi ty  z.. B o r d ~ n ,  
132 X.C. 476, 44 S.E. 47. 

The doctrine of acceleration rests upon the tlicory that  the c n j o p e n t  
of an  interest having been postponed for the benefit of a preceding estate. 
upon deterniination of such preceding estate before it would ordinarily 
expire, ultimate takers should come into the immediate enjoyment of their 
property. T r u s t  Co. v. Johnson,  supra, and cited cases. 
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A consideration of the  will  of C a r l  J. McEwen,  deceased, leads us  to  
the conclusion t h a t  the testator devised a life estate to his  wife solely f o r  
h e r  benefit, a n d  t h a t  such estate was  not created i n  a n y  sense f o r  the inde- 
pendent purpose of postponing the  disposition of his  estate un t i l  t h e  
dea th  of his  wife i n  the event she rejected the  dmise  thereunder and  
elected t o  take her  dower interest and  distributive share  in the estate as  
~ r o v i d e d  by  lam. Hence, the  judgment  of the court  below is 

Affirmed. 

GENERAL BIR CONDITIOKING COMPANY, INC., r. CHARLES B. DOUG- 
LASS AXD 11'1~~ OLIVE J. DOTJGLBSS; DOUGL.IS 8. JOHSSON AND 

WIFE. LOTTIE 31. JOHNSON; DURHAM BASK & TRUST COJIPANY, 
T R ~ S T E E ,  ASD HOJIE SECURITY LIFE INSURANCE COJIPANY. 

(Filecl 2.4 November, 1954.) 

1. Husband and Wife § 1% (3)-  
No presumption arises from the inere fact of the marital relationship 

that the husband is acting as  agent for the wife; there m ~ s t  be proof of 
the agency. 

2. Same- 
The fact that n contractor, with Imowledge that the several tracts of 

land a re  held by the entireties, contracts and deals over a period of years 
solely with the husband in installing heating equipment in houses erected 
on the several lots, fails to show actual or implied authority in the hus- 
band to act in the premises as agent for the wife. 

3. Pleadings § 24- 
Allegation and proof must concur to establish a cause of action. 

4. Principal and Agent 5 7d- 
Ratification confirms conduct, and the alleged ~ r i n c i p a l  cannot ratify 

the acts of a person in executing an unauthorized contract unless such 
person professes, represents, reports, assumes or undertakes to be acting 
as  agent for the alleged principal. 

5. Estoppel § 5- 
A11 estopl)el esists wherc a person is induced by words, conduct, or repre- 

sentation to act to his prejudice. 

6. Husband and \Irife § 13.1 (3)  : Principal and Agent § 7d- 
Where a contractor, with kllo\vledge that  the sereral tracts of land are  

held by the entireties, contracts and deals 01-er a period of years solely with 
the husband in installing heating equipment in houses erected on the ser- 
era1 lots. and the husband does not act or profess lo act as  agent for the 
n-ife, and the wife tloes not by \vortls or conduct represent or permit it  to 
be represented that the husband is acting as  her agent, the contractor may 
not hold the wife liable on the contract by ratification or estoppel. 
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7. Husband and \17ife 5 10- 
An estate by entireties cannot be aliened, encn~nbered, nor a lien acquired 

upon it without the assent of both husband and wife; tior would a jndg- 
lilent against either be a lien upon the property. 

8. Laborers' and Materialmen's Liens § 1- 
-1 lien for labor and material arises out of tlie relationship of debtor and 

creditor created by contract, and it is for tlie debt that the lien is created 
by statute. 

9. Same- 
Mere knowledge by tlic owwr that work is being done or material fur- 

nished does not enable the persou turnisliing the labor or material to obtain 
a lien. 

10. Same- 
Where a contractor contracts solely nit11 the husband for material fur- 

nished in tlie erection of a house held by the husband and wife by entire- 
ties, the contractor lung not enforce a lien upon the realty unless the wife 
is bound by the contract through agency, ratification or estoppel. 

APPEAI, by plaintiff from Foirnfnin, Bpecial Judge, h h c h  Ciri l  Term 
1954 of TAKE. 

Action to recox-er contract price for the installation of a warm air-type 
heating system coniplete in a house on the property described in the 
Com~la in t ,  and to enforce thereon a laborers7 and materialmen's lien. 

The defendants Charles B. Douglass and Olire J. Douglass, his wife, 
onned this property by the entireties. Charles B. Douglass was engaged 
in  the business of building and selling houses. About 11 March 1952 
plaintiff entered into a written contract with Charles B. Douglass to 
install a r a r m  air-type heating system complete in a house on the prop- 
erty described in the Complaint for  an  agreed price of $917.00. Plaintiff 
began this n~ork  on 17 April 1952, and completed it on 11 J u l y  1952. 
JTl~eii the work was completed, Charles B. Douglass inspected it, and 
said that it n7as satisfactory. Plaintiff has made demands for payment 
of said work upon Charles B. Douglass, but he has paid nothing. 

Eenjanliii F. Carter testified on direct examination he was manager 
of plaintiff, and it installed 27 furnaces for Charles B. Douglass from 
19 Ju ly  1951 to 12 March 1952, and that  all the negotiations were with 
Charles 13. Douglass alone. Carter further said:  "I did not h a w  any 
negotiations on these contracts and furnace jobs with Xrs .  Doug las :  in 
fact I hare  never nict Mrs. Douglass." On cross-examination of Carter 
he testified: "We dealt with Charles B. Douglass, contractor, and all the 
checks n-e received for the job,; were from Xr. Charles B. Douglass. I 
knew that  the property was held by the entireties, . . . I n  all our deal- 
ings m~ith Mr. Douglass, contractor, we never hare  entered into any agree- 
ment with Mrs. Douglass n-hatsoever, and did not know Nrs.  Douglass." 
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On 30 April 1952 plaintiff sent a bill to Charles B. Douglass for labor 
and material furnished prior to that  date;  and on 10 June  19.52 billed 
Charles B. Douglass for a completed job though it was only substantially 
completed then, because he was getting ready to sell the house. 

The only other witness for plaintiff was J. W. Buun, Jr . ,  who testified 
plaintiff made a written contract with Charles B. Douglass for the work 
in the instant case, and the contract was signed by plaintiff and Charles 
B. Douglass. 

From 4 February 1951 to 4 March 1952 thirty-fin? conveyances of real 
estate mere made to Charles B. Douglass and wife, and no conveyances to 
either individually. From 8 March 1951 to 18 June  1952 Charles B. 
Dollglass and wife executed 72 conveyances. 

On 18 June  1952 Charles B. Douglass and wife conveyed bv deed the 
house and lot described in the complaint to Douglas ,I. Johnson and wife, 
Lottie hf. Johnson. On 16 J u l y  1952 Douglas A .  Johnson and wife 
obtained a loan on said property from the Home Security Life Insurance 
Company, and gave a note secured by a deed of trust therefor to Durham 
Bank 8: Trust  Company as trustee. 

On 6 December 1952 plaintiff filed a notice of a claim of laborers' and 
n~aterialmen's lien on the said house and lot in the Office of the Clerk of 
the Superior Court of T a k e  County. This action was instituted 11 Feb- 
ruary  1953. 

A t  the close of plaintiff's el-idence motions for juclgnient of nonsuit by 
the defendants O l i ~ e  J. Douglass, Douglas A. john so^ and wife, Lottie ?;I. 
Johnson, Durham Bank &. Trust  Company, Trustee, and Home Security 
Life Insurance Company mere sustained. A similar motion wa;: made 
by Charles B. Douglass, and mas overruled. 

The jury found that  Charles B. Douglass was indebted to the plaintiff 
ill the sum of $917.00. J u d g n m ~ t  was entered that  plaintiff have and 
rworer  of Charles B. Douglass $917.00 with inter2st; that  Charles B. 
Douglass be taxed with the costs; that  plaintiff rec30yer nothing of the 
other defendants; and that  the property described in the Complaint is 
not subject to notice of lien filed in the Office of the Clerk of the Superior 
Court of Wake County. 

Plaintiff excepted and appealed as to the a l l o ~ ~ a n c e  of the motions for 
judgments of nonsuit, and as to the judgment signed by the court. 

Hlrnn R. Runn for  P l a i n t i f f ,  =2ppel lanf .  
H o w a r d  E. X a n n i n g  a n d  Char l e s  L. E'zrlfon for  D e f e n d n n f  O l i v e  J .  

Dolcglrlss, Appe l l ee .  
Po?yner, G e r a g h t y  R. H a ~ ~ f s f i c l d  a n d  J a m e s  R. T r o t t e r  f o r  D e f e n d a n t s  

D o u g l a s  A .  J o h n s o n ,  L o t f i e  JP. ,Tokvson,  D u r h a m  R a n k  R. T r u s f  C o m -  
pany ,  T r ~ r s f e e ,  a n d  U o m e  S ~ c i w i t ~ y  L i f e  Tnstlrance Company, Appel lees .  
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PARICLR, J. Plaintiff alleged in its Co~nplaint  that "Charles n. Doug- 
lass acting for himself and as agent for his wife, Olive J. Douglass, 
entered into an entire and illdivisible contract with plaintiff" to in.tall 
a v a r m  air-tyl)e heating systern complete in a house 011 the lot de-cribed 
in the Complaint. The plaintiff contends such an agency can bc implied 
from the facts in evidence. 

A11 the defendants in their an.ners denied that  Charles B. Doug las  
acted as agent for his wife. His  wife in her answer alleged as a defense 
that  she did not know had no dealings with it, had no knowledge 
that  it placed any material?, or did any work on the property clescribcd 
in the Complaint. 

"A husband is not j u t e  v l a r ~ f i  the agent of his wife, and if such agency 
is relied upon it must be pro\~en." Pitt it. S p e i g h f ,  222 Y.C. 555, 24 S.E. 
2d 350, and cases cited. N o  presumption arises from the mere fact of the 
marital relationship that  the husband is acting as agent for the xife. 
There must be proof of the agency. P i f f  c. S p e i g h t ,  supra; 26 Am. Jur., 
Husband and Wife. Sec. 228;  41 C. J. S., Husband and Wife, Sec. 70. 

Plaintiff offered the testimony of tu-o n,itne.ses : the defendant Charles 
B. Douglass offered no evidence. The e~ridence tended to slio~v these facts : 
Charles B. Douglass alone signed the contract sued upon. Plaintiff ren- 
dered the bills to him only for the work done under this contract. The 
~naiiager of plaintiff testified all the negotiations nere  with Charleq B. 
Douglass, that  he had iieler met Mrs. Douglass. On cross-examination 
he said n c  dealt n it11 Charles B. Doug1a.s; all the checks n e received for 
the jobs jvere from h im;  in all our dcaliiigs u i th  him we neler  have 
entered into any agreement ~ i t l i  Mrs. Douglass, and did not know Mrs. 
Douglass. The plaintiff has alleqation that Charles B. Douglass wa. 
acting as agent for his wife, but there is a total failure of proof of slich 
agency, or of facts from which i t  can be implied. Alllegation without 
proof is insufficient. 1Trhichn,rl P .  Lzpe,  221 S .C .  53, 1 9  S.E. 2cl 14. 
Both must concur to establish a cause of action. Bil l ings v. Rrnegar ,  
i rn ie ,  17, 54 S.E. 2d 265; - 1 i A c 7 1  7%.  S a l l t l ~ r f o ~ d ,  236 S.C.  760, 73 S.E. 
2d 911. 

The plaintiff further contends that Olire J. Doug1a.s ratified the con- 
tract made by her husband and plaintiff in the present case; and if she 
did not ratify it, that  she i- estopped by her coiirlnct and acts to deny 
that  her huqband had implied authority to act as her agent. 

The substance of ratification as di~tinguished from estoppel is that  
ratification confirms conduct, ant1 e5toppel exists r h e r e  one iq inclnced to 
act to his prejudice. 2 C. J. S., Agency, See. 31(b).  

"The doctrine is well settled that  in order that an act or contract m a v  
be the subject of ratification by one other than the one who performed 
the act or entered into the contract, the latter must have, a t  the time of 
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performing the act or of entering into the contract, p:ofessed, represented, 
purported, assumed, or undertaken to be acting as agent for, or on behalf 
of,  the onc alleged to ha re  subsequentlj ratified the act or contract." 
h n o .  124 A. L. R. 803 ct ACT.,  where the cases are assembled. 

I n  F l o w  v. H ~ r t w i c l i ,  167 S . C .  449 a t  p. 453, 83 S.E. 841, i t  is said: 
" [t is well understood that  in order to a ralid ratification, when an  unau- 
thorized contract has been made for alleged principal, the agent nlust 
haye contracted or professed to contract for a pril cipal and the latter 
must signify his assent or his intent to ratify, either by words or bp 
coi~duct." See also f?awlings I' .  Sw7, 126 N.C. 271, 35 S.E. 597; Jones  
u. Bnnl;, 214 X.C. 794, 1 S.E. 2d 135 ; 2 dn1. Jur. ,  A,;ency, Sec. 222. 

All the evidence shows that  not only in the instani; case, but that  in all 
the transactions of plaintiff with Charles B. Douglass, that  plaintiff dealt 
with Charles B. Douglass alone. Charles B. D o u g l ~ s s  in  all these trans- 
actions, including the present one, did not act or ~ r o f e s s  to act for  his 
wife. There is no evidence of ratification. 

This Court said in B a r r o w  11. Borrow,  220 N.C. 70, 16 S.E. 2d 460: 
"Khere a person, by words or conduct, represents or permits it to be 
represented that another is his agent, he mill be estopped to deny the 
agency as against third persons, who have dealt, on the fai th of such 
representation, with the person so lleld out as agent, even if no agency 
exists in fact." I n  the present case there is a total failure of evidence to 
bring the action within the principle of estoppel. 

An estate by entireties cannot be aliened, encumbered, nor a lien 
acquired upon i t  ~yithout the assent of both husband and wife; nor would 
a judgment against either be a lien upon the property. Tl'incl~esfer- 
S imnzons  Co.  1;. Cutler, 199 N.C. 709, 155 S.E. 611 ; D a v i s  v. Bass ,  188 
N.C. 200, 124 S.E. 566; P i n c h  11. Cecil ,  170 N.C. 72, 86 S.E. 992; H o o d  
v. X e r c e r ,  150 N.C. 699, 64 S.E. 897;  W e s t  c. R. .R., 140 S.C.  620, 53 
S.E. 477; B r u c e  c. S i c h o l s o n ,  109 X.C. 202, 1 3  S.E. 790; H e a l e y  I ce  
N n c h .  Co.  c. Qrecn,  181 3'. 890 (opinion by Connor  J . ,  formerly a mem- 
ber of this Court) ,  affirmed 191 F. 1004, 4th C. C. A. 

A laborers' and materialmen's lien arises out of the relationship of 
debtor and creditor, and it is for  the debt that  the lien is created by 
statute. Without a contract the lien does not exi:,t. B r o w n  2). Tt 'a~d ,  
221 N.C. 344, 20 S.E. 2d 324. I n  that  case i t  is said:  W e r e  knowledge 
that  work is being done or material furnished does not enable the person 
furnishing the labor or material to obtain a lien." 

The debt to plaintiff was the debt of Charles B. :Douglass alone. The 
plaintiff with knowledge that  the property in this case was owned by 
C'harles B. Douglass and wife, Olive J. Douglass, 1)y the entireties con- 
tracted with Charles B. Douglass aloncl. I t  must abide by the written 
contract it made. 
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T h e  judgment below is 
Affirmed. 

STATE r. REEVES GATLIN. 

(Filed 21 November, 1054.) 
1. Criminal Law S 5 4 b  

A rerdict is the unanimous ilecisioi~ made by the jury and reported to 
the court. 

2. Same- 
A verdict is a substantial right. 

3. Criminal Law § 54e- 
Before the verdict is complete, it must be accepted by the court, and 

when the jurg returns a n  informal, repugnant, or insensible verdict or 
one that is not responsire to the issues, the court may gire additional in- 
structions, direct the jury to reconsider 2nd bring in a proper verdict, but 
i11 doing so, the court must act nit11 great calltion so as not even to suggest 
what their rerdict should be. 

4. Same: Automobiles 3 28g- 
In  this prosecution for manslaughter, each clefendaat contended that  

the other was driring the automobile involred in the fatal accident. The 
jury rcturned a verdict that one defendant was not guilty of manslaughter 
m d  that the other defend~tnt \\as "guilty of dr i~ing."  The court imme- 
diately inquired "and guilts of manslaughter?". The jury replied, "yes." 
Hcld: "Guilty of driving" is no crime and the ~ e r d i c t  is not responsi~ e to 
the charge. and while the court had discretionary power to give additional 
instrnctions and hare the jury recleliberate, the court was without nnthor- 
i t s  to suggest to the jury what thek  ~ercl ic t  should be, and n nen trial 
is ordered. 

 PEAL by  defendant f r o m  V i l l i n m s ,  J., a t  -1pril Term,  1954, of 
CRATES. 

Cr imina l  prosecution upon a t rue bill of indictment charging defend- 
an t s  \\ it11 manslaughter,  that  is, tha t  XTayne -Inderson ant1 Reeves Gatlin, 
on 27 February ,  1953, a t  and i n  C r a r e n  County, "did u n l a ~ ~ f u l l y ,  ~y i l l -  
ful ly  and feloniously kill  and s lay one Doris  Frank., contrary to  the 
statute," etc. 

E a c h  defendant tenrlered a plea of not gui l ty  to ~nans laughte r .  
T h e  theory of the t r i a l  in  Superior  Court ,  as revealed by the  eridence 

offered. xTas t h a t  the death of tllc child Doris  F r a n k s  n-as proximately 
caused by  the recklesq operation of a F o r d  t ruck upon a public highway 
near  Tanceboro, S. C. ; tha t  the t ruck TI-as i n  charge of defendant R e e ~ ~ e s  
Gatlin, and Tvai occupied by 11im and t l ~ f e n d a n t  Wayne  Anderson a n d  
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oile E a r l  Jones; that all three of then1 xvere under the influence of intoxi- 
cating liquor; and that the truck was beling driren by defendant Gatlin, 
or by defendant Anderson, with the consent and approval of defendant 
Gatlin and with kno~rledgc of Anderson's intoxicated condition. And 
the evidence tends to shov that  Gatlin contended that, h d e r s o n  was dr i r -  
ing the truck, and that Anderson contended that  Gatlin was drir ing it. 

The case was presented to the jury upon the evidence offered by the 
S h t e .  and by the defendants, under thcl charge of the court. And the 
transcript of the record discloses that  the jurors "for their verdict say 
that  the defendant Wayne Ander~on  is not guilty of n~anslaughter, and 
that  the defendant Reeres Gatlin is guilty of driuing." (By the court :) 
"And guilty of nlanalaughter ?" (The  jury replied : ) "Yes." 

On the other hand, the case on ~ p p e a l  states : "The jury returned to the 
courtroom and the following colloquy took place: The defendant TFTayne 
Anderson is not guilty of manslaughter and that  the defendant Reeves 
Gatlin is guilty of driving. Without further statenlent by the jury the 
court directed this inquiry to them, ('And guilty of manslaughter?" To 
which the juror replied, "Yes." To the foregoing the defendant objects 
and excepts. Exception No. XLIX. 

Jndginent:  Let the defendant be confined in the State Prison a t  
Raleigh for not less than ten (10) nor more than fiftzen (15) years. 

Defendant Reeyes Gatlin appeals therefrom to Supreme Court and 
assigns error. 

d f f o r u ~ y - G e n e r a l  illcJIu17an and Assis tant  rlfior.iley-General X o o d y  
for illp 3 f t r f e .  

1T7rrd (f T ~ i c k e r  for i k f endar l t ,  appel lant .  

TISBORSE, J. Wllile appellant brings to this Court, and discusqes in 
brief filed here, many assignments of error, based upon exceptions ap- 
pearing in the case on appeal, the one focused on exception to the ~ e r d i c t  
is well taken, and sufficient to upset the judgment from which the appeal 
is  taken, and to require a venire  de  novo. S .  v. L m s i t e r ,  208 N.C. 251, 
119 S.E. 891; S .  c.  C a n n o n ,  218 S . C .  466, 11 S.E. 2d 301; S. 1 % .  H i l l ,  
224 X.C. 782, 32 S.E.  2d 268; S. 21. I -OW,  227 N.C. !j85, 42 S.E. 2d 661; 
S. v. El l i son ,  230 S .C .  59, 52 S.E. 2d 9. 

''-1 rerdict is the unaninlous decision made by the jury and reported to 
the court," so declared this Court in opinion by T a l k e r ,  J . ,  in Smith v. 
P a u l ,  133 X.C. 66, 48 S.E. 348, quoting from J a m e s  1.. S t a t e ,  55 Miss. 57. 
See aLo S i t f e r s o n  v .  S i t f e r s o n ,  101 N.C. 319, 131 S.13. 641. 

And a rerdict is a substantial right. W o o d  1.. R. R., 131 N.C. 48, 42 
S.E. 462; Sifftterson 1'. S i t f e r s o n ,  sirpra; S. 7.. P e w y ,  225 X.C. 174, 33 
S.E.  2d 869. 
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Moreover, this Court in S. 2'. Godloin ,  138 N.C. 582, 50 S.E. 277, in 
opinion by 1?1'01cll, J., epitomizing p r e ~ i o u s  decisions of this Court, begin- 
ning n-it11 S. z.. Am ing fon ,  7 N.C. 571, declared : "Before a verdict re- 
turned into open court by a jury is complete, it  must be accepted by the 
court for record. I t  is the duty of the judge to look after the form and 
substance of a verdict so as to prerent a doubtful or insufficient finding 
from I,assiag into the records of the court. Fo r  that  purpose the court 
can. a t  any time nhile tlie jury are beforc i t  or under its control, see that 
the jury amend their verdict in form so as to meet the requirements of 
the lax*. TThen a jury returns an  informal, insensible, or a repugnant 
T-erdict. or one that  is not respon~il-e to the issues submitted, they may be 
directed by the court to retire and reconsider the matter and bring in a 
llroper rerdict, i.e., one in proper form. But  it is especially iiicumbrilt 
upon the judge not even to suggest the alteration of a rerdict in subztancc, 
and in such matters he slio~lld act wit11 great caution." See also S. r.  
XcKcry,  150 N.C. 813, 63 S.E. 1059; 8. c.  ParX.er, 152 N.C. 790, 67 S.E. 
2 5 ;  1 . .  Rccgley, 1.3 S.C. 608, 73 S.E. 995; =111en 2'. Parboroz igh ,  201 
N.C. 563, 160 S.E. 333; h'. 1 % .  S o / c r n d ,  20-1 N.C. 329, 168 S.E. 412; n(xi~d 
v. Rtrll, 204 S . C .  469, 168 S.E. 667; S. .c. L a s s i t e l ,  s u p r a ;  Q u e e n  I . .  

Del la ,  f ,  209 N.C. 414, 184 S.E. 7 ;  S. u. P e r r y ,  s u p r a ;  E d w a r d s  c. X o t o ~ .  
C'o., 235 N.C. 269, 69 S.E. 2tl 550. 

Indeed, in E d w u r d s  u. J l o t o r  Co., s u p r a ,  J o h n s o n ,  J., writing for thc 
Court, said : "When the findings are indefinite or inconsistent, the pre- 
siding judge may give additional instructions and direct the jury to 
retire again and bring in a proper rerdict, but he may not tell them what 
their verdict sllali be," citing B a l d  v. Bal l ,  supra .  

I n  the light of thebe principles \re have no hesitancy in holding that 
tlle 1-erclict "Guilty of driring" is no crime and is not responsi~-e to the 
charge in the indictment. Hence the trial judge had the discretioaary 
p o l ~ c r  to gire further instructions to the jury and order that they retire 
and give further co~lsideration to the matter, and bring in a proper rer -  
dict. But  the judge was without authority to suggest to the jury ~ i h a t  
their verdict should be. 

The Attorney-General, in his brief, cites and relies upon these c a w :  
8. c.  Lzicns,  124 S . C .  825, 32 S.E. 962; S. v. W a l k e r ,  170 S . C .  716, 86 
S.E. 1055; S. c. WalZs ,  211 N.C. 487, 191 S.E. 232; S. v. W i l s o n ,  215 
N.C. 556, 11 S.E. 2d 567; S. v. S e n r s ,  235 S .C .  623, 70 S.E. 2d 907, as 
authorities supporting the validity of the manner in which the verdict 
mas received in the instant case. Rowerer, careful consideration of the 
factual situations in these c a w  leads to the conclusion that  they are not 
out of harmony with the principles hereinabo~re set forth. But  if they 
were, this Court would not be ilicliiied to follow them, and deviate from 
the salutary principles.-long safeguarded in the pages of our decisions. 
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F o r  reasons stated the  judgment  below is stricken out. 9 t r i a l  anew 
is  ordered as  to  appellant.  

V e n i r e  d e  noz:o. 

STATE v. ALFORD LlNDOR SCOTT. 

(Filed 24 November, 1954.) 
1. Indictment 8 O- 

The allegations in a bill of indictment must particularize the crime 
charged and be sufficientl~ explicit to protect the defendant against a subse- 
quent prosecution for the same offense. 

2. Indictment 8 13- 
While a motion to quash is the more appropriate :nethod of raising the 

question whether the bill of indictment charges the commission of any 
criminal offense, motion in arrest of judgment may be used to the same end. 

3. Arrest 8 3- 
An indictn~ent charging that  defendant did unlawfully "resist, delay and 

obstruct a public officer in discharge and attempting to discharge the duty 
of his office . . ." is insuflicient to charge the offensle of resisting arrest. 
G.S. 14-223. 

 PEAL by defendant f r o m  S t e r e n s ,  J., J u n e  'rerm 1954, ~ A I ~ E .  

Rerersed.  
Cr imina l  prosecution under  two bills of indictnlent i n  which i t  is 

charged t h a t  defendant did unlawful ly (1) "operate a n  autonlobile upon  
thf. public h i g h ~ v a y s  of W a k e  County  while then and there being under  
the influence of intoxicating liquors . . ." and ( 2 )  "resist, delay and 
obstruct a public officer i n  discharge and  at tempting to  discharge the d u t y  
of his  office . . ." 

.In the  court  below the  j u r y  returned a ~ e r d i c t  of uot  gui l ty  under  the  
first bill of indictnlent and  a verdict of gui l ty  u d e r  the second bill 
charging resisting a n  officer i n  r iolat ion of G.S. 14-223. Defendant  i n  
a p t  t ime demurred to the evidence under  G.S. 15-17:;. A f t e r  ~ e r d i c t  h e  
moved i n  arrest  of judgment, v h i c h  motion was denied. T h e  court  pro- 
nounced judgment, and  defendant excepted and  appealed. 

. 4 f f o rneg -Genera l  ilIc,lItillnn a n d  Ass i s tan t  d f f o r , q e y - G e n e m l  J I o o d y  
for. t l ie X t a f s .  

P i t t m a n  (6 S t a f o n  and  Edwi,? R. Untc l r ,  Jr., f o ~  d e f e n d a n t  appel lant .  

BARNHILL, C. J. T h e  bill of indictment fai ls  to nic.et the test set fo r th  
i n  S. v. Su?nner ,  232 S . C .  386, GI S.E. 2d 54, and other decisions of like 
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import. The allegations in a hill of indictment must particularize the 
crime charged a i d  be sufficiently explicit to protect the defendant against 
a subsequellt prosecution for t l ~ c  same offense. This the bill of indictment 
appearing in this record fails to do. 6'. 2.. X o r g a n ,  226 S .C .  414, 35 S.E. 
2d 166; S.  v. C o c h ~ a n ,  230 X.C. 523, 53 S.E. 2d 663. 

TS'hile a nlotion to quash is the most appropriate method of raising 
the question whether the bill of i~ldictnicnt charges the commission of 
any criminal oft'ense, motion in arrest of judgment may be used to the 
same end. 6'. .c. Cochran,  supra .  

S. L ? .  li'aynor., 235 N.C. 384, 69 S.E. 2d 155, and 6'. v. Thorn?,  238 
S . C .  392, 75 S.E. 2d 140, are directly in point. TThat is said in the 
opinions in those cases is controlling here. 

The defendant is entitled to his discharge. To that  end the judgment 
entered in the court below is arrested. 

Reversed. 

Is THE MATTER OF: WOODROW W. HARRIS. 

(Filed 24 Sovember, 1934.) 
Insane Persoils § 17- 

A person committed to a State mentaI institution under G.S. 122, Art. 3. 
may not invoke the provisions of G.S. 35-4 for a determination of the resto- 
ration of sanity by jury trial as a condition precedent to his release 
under G.S. 122-46.1, the proper remed~ being by 7tabea.s corpus, since the 
recorery from a mental disease after commitment would be an event taliiilg 
place after commitment within the meaning of G.S. 17-33 ( 2 ) ,  entitling 
an inmate to discharge under G.S. 17-32. 

APPEAL from Hztbbard, Special Judge ,  at  September, 1954, Civil Term 
of TAKE. 

Lunacy proceeding under G.S. 35-4. 
The petitioner is an inmate of The State Hospital a t  Raleigh. H e  was 

conlinitted from Gsailrille County in 1952 under the provisions of Arti- 
cle 3, Chapter 122, of the General Statutes of North Carolina. On 
7 July, 1954, he filed petition n-ith the Clerk of the Superior Court of 
Wake County alleging he "has become and now is of sound mind and 
entirely competent and capable of managing his own affairs," and p r a ~ e d  
the court to summon a jury of six freeholders to inquire into his sanity 
pursuant to the provisions of G.S. 35-4. 

The Clerk denied the petition for want of jurisdiction, and on appeal 
to the Superior Court judgment was entered affirming the ruling of the 
Clerk. From the judgment so entered, the petitioner appeals. 
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Blanchard  ci? J o r d a n  for petitioner.. 
At torney-General  M c M u l l a n ,  i l ss is tant  A4ttorney-Genei.al Xoocl!j, untl  

Gerald P. W h i t e ,  .Member of Sta,f f ,  for f h e  S ta te .  

JOHNSON, J. AS suggested in the petitioner's brief, there appear to be 
a t  least two ways for a mental patient to gain disnissal from a State 
hospital : "(1) achieving competency or soundness of mind as described 
in  G.S. 122-46.1 and (2 )  release by the Superintendent under G.S. 
122-67." 

G.S. 122-46.1 p r o ~ i d e s  in pa r t :  ". . . Any person who has been com- 
mitted to any State hospital as menta1l.y disordered as provided by law 
shall be and remain a charge of such State hospital until he has been 
discharged from said hospital or clrrllri cd ( o m p e f e n l  as o t h e r ~ i s e  provided 
b y  law." (Italics added.) 

The petitioner insists tha t  a lunacy proceeding by jury trial under 
G.S. 35-4 is permissible procedure by which he may be "declared conipe- 
tent as otherwise provided by law" as a condition precedent to release 
within the meaning of G.S. 122-46.1. - 

Thus, the instant appeal poses this question: May a person comn~itted 
to a State rnental institution under A\rticle 3, Chaptel. 122, of the General 
Statutes, invoke the provision5 of G.S. 35-4 for restoration of sanity by 
jury t r ia l?  The court below answered i11 the negatiw, and we approw. 

I t  li-ould seen1 that the petitioner's remedy is by habeas corpus. And 
this is so notwithstanding (3.8. 17-4 (2 )  which prorides that  tlie applica- 
tion to prosecute tlie writ shall be denied "TCThere persons are committed 
or detained by virtue of the final order, judgment 01) decree of a colnpe- 
tent tribunal of c i ~ i l  or criminal jurisdiction, or by r i r tue  of an e s r c ~ ~ t i o n  
issued upon such final order, judgment or decree." See also G.S. 17-34 
( 2 ) .  I t  may be doubted that  these sections are applicsble to en: p a r f c  com- 
mitments by clerks of the Superior Court under the prorisions of A i r t i de  
3, Chapter 122, of the General Statutes. A proceedil~g under this Article 
c c  qecms to be neither a civil action nor a special proceeding." 171 re C o o k ,  
218 K.C. 384, 11 S.E. 2d 142. 

G.S. 17-32 p r o d e s :  "The court or judge before whom the party is 
brought on a writ of hobeas t o r p u s  shall, immediatdy after tlie return 
thereof, examine into the facts contained in such ieturn,  and into the 
cause of the confinement or restraint of such party, whether the same has 
been upon commitment for any criminal or supposed criminal matter or  
not ;  and if issue be taken upon the material facts in the return, or other 
facts are alleged to show that  the imprisonment or detention i~ illegal, 
or t h a t  t h e  pnr ty  impr i soned  is en f i t led  t o  h i s  dischnrge, the court 01, judge 
shall proceed, in a summary way, to hear the allegations and proofs on 
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both sides, and to do what to justice appertains in delivering, bailing or 
renlanding such party." (Italics added.) 

G.S. l i - 3 3  ( 2 )  provides that  a person restrained of his liberty may be 
discharged on return of the writ of habeas  c o r p s  '(Where, though the 
original inlprisonment was lawful, yet by some act, omission or w e n t ,  
wlzich 11ns t a k e n  place n f t e r w n d s ,  the party has become entitled to be 
discharged." (Italics added.) The recovery from a mental disease after 
commitment to an  institution would seen1 to  be an "erent which has taken 
place afterwards," within the meaning of G.S. 17-33 (2) ,  entitling an  
inmate to discharge under G.S. 17-33. 

The statement c o ~ ~ t , a  in In re C h n s e ,  193 S . C .  450, 137 S.E. 305, may 
be treated as d i c t u m  rather than decision. 

Affirmed. 

STATE: r .  CLYDE RAJISET. 

(Filed 24 Korember, 1054. ) 
Larceny 5,  & 

The presuniption arising from the recent possession of stolen property is 
to be considered by the jury n~erclr as an eridential fact along with other 
facts in determining whether the State has carried the burden of satisfying 
the jury besoad a reasonable doubt of the defendant's guilt, and instruction 
that such presumption is uot conclusire but may be overcome or rebutted 
by showing that the party in possession did not in fact steal or cnrrg avay 
the goods, is prejudicial error as placiaq, in effect, the burden upon clefend- 
ant to rebut the presumption of his guilt. 

, \ I~I~E.~T,  by defendant from TYlt if w i r e ,  Ppccia l  .Judge,  a i d  a jury, a t  
1 2  April, 1954, Extra  Criminal Term of ~ IECKLESR~RG.  

Criminal proqecntion tried upon a two-count hill of indictment charg- 
ing the defendant with (1)  breaking and entering a building n it11 intent 
to commit larceny therein, and ( 2 )  larceny of property of tlic d u e  of 
nlore than $100. There n a s  a rc'rdict of guilty as charged in the bill of 
indictment, and from judgment entencing the defendant to the State's 
Prison for a term of not l e v  than sei-en nor more than ten year.. he 
appeals. 

A l t f o ~ n ~ ~ j - G ~ n ~ r a 7  J l c H u l l a n ,  As s i s tan t  A t f o l n e y - G e n e r a l  L o r e ,  a n d  
W i l l i a m  P. ,Vayo a n d  I l a r w y  1P. Xarcz t s ,  X e m b e r s  o f  S t a f f ,  for  t h e  
S t a t e .  

-4 m o n  -11. Rzit ler and  T h o n ~ n s  G. L a n e ,  b r . ,  for fhe defrnr7ant,  appe l lan t .  
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JOHNSOK, J. The defendant's chief assignment of error relates to the 
charge of the court on recent possession of stolen property. The chal- 
lenged portion of the charge is as follo~vs : 

((SOT~T, another rule of law that  the Court calls your attention to is 
this : When goods are stolen, one found in possession thereof so soon there- 
after that  the defendant could not have reasonably got possession unless 
he stole them himself, tlle law presumes that  he was the thief, and if the 
theft occurred in a house or building that had been broken into or unlaw- 
fully entered, then the law l ikerise prehumes that  the defendant was the 
one who broke and entered said house or building with the intent to 
commit a felony or other infanlous crime therein. 

"Sow, that, gentlemen, is presumption of fact but not of law. I t  is 
a presumption that  is weak or strong, depending uFon the time between 
the taking and the finding in  someone's possession. I t  is not a conclusive 
presumption, but is a presumption thiit may be overcome or may be 
rebutted by showing that tlle party in possession did not, i n  fact, steal or 
carry away the goods." 

This instruction, like the one held erroneous in S. c. Holbroolc, 223 
N.C. 622 (625), 27 S.E. 2d 725 (727), i.; "open to interpretation that  the 
burden was on the defendant to rebut the presurnption of his guilt, 
whereas the presumption arising from the recent possession of stolen 
p~.operty 'is to be considered by the jury merely at; an  evidential fact, 
along with the other e~ idence  in the case, in deteimining whether the 
State has carried the burden of' satisfying the jury beyond a reasonable 
doubt of the defendant's guilt.' S. 2%. Baker, supra (213 N.C. 524, 196 
S.E. 829)." 

The doctrine of recent possession and the guiding principles for its 
application are explained with care and preciseness by Chief Justice Stacy 
in S. 2%. Holbrook, supra, and in S. i.. XcFalls, 221 N.C. 22, 18 S.E. 2d 
700. See also S. v. Baker, supya. 

We conclude that  the challeilged instruction weighed too heavily against 
the defendant. 

S e w  trial. 
-- 

STATE r. ROBERT LEE HADDOCK. 

(Filed 24 Norember, 1964.) 
Criminal Law 9 62f- 

Where it appears that the court reroked probation under a suspended 
sentence in a particular case without a hearing with respect to any viola- 
tion by defendant of the terms and conditions of that judgment, the cause 
must be remanded. 
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CERTIOR~RI to reri tm the order of Porker ,  J., in habecrs corpus upon 
petition of Robert Lee Haddock, from PITT. 

This cause is here upon a u'r i i  o f  certiorari issued by this Court under 
Rule 34 a t  the instance of Robert Lee Haddock, to review the judgnlent 
below dismissing the writ of h a b a s  corplis and remanding petitioner to 
custody under a former judgment of the Superior Court. 

The petitioner was tried a t  the August Term 1952 of P i t t  Superior 
Court upon a warrant  charging him with assault upon his wife, and was 
sentenced by the court, Honorable TV. C. Harris ,  Judge Presiding, to 
eighteen months in jail. The judgment was suspended and he mas placed 
on probation for a term of three year. upon the u w a l  conditions appli- 
cable to such cases. 

A t  the September Term 1953 of the Superior Court of P i t t  County, the 
petitioner entered a plea of guilty upon a warrant charging him with 
nonsupport, before hie Honor J. Pau l  Frizzelle, Judge Presiding. H e  
was sentenced by Judge Frizzelle to twehe months in jail. The sentence 
v a s  suspended upon condition that  the defendant pay into the office of 
the Clerk of the Superior Court the sun1 of $20.00 per week for the sup- 
port of his n ife and children. 

The petitioner alleges in his petition for wri t  of certiorari that he com- 
plied v i t h  the judgment of Judge Frizzelle until such time as he returned 
to hih home and resumed marital relations r i t h  his wife. 

H e  further alleges that  at the Janua ry  Term 1954 of the Superior 
Court of P i t t  County, he was 111-ougl~t into court by the probation officer 
to show cause why the order of probation entel-ed a t  the August Term 
1952, should not be revoked; that the Presiding Judge inquired of the 
defendant if he had any money, and, upon a negatire response, the court 
told the defendant to go out and get $100.00 and hare  it in court by Wed- 
nesdag of that  te rm;  thereupon, the defenclant left the court to procure 
the said amount, and being unable to do so did not return before the 
adjournment of the court for that term, but did secnrc and gire $25.00 
to hi; n ifc, bcinp all the money I I P  could gct. 

Upon the failure of the petitioner to return to the court on Tednesday 
of <aid term, the court on Thurcday, 2 1  January,  1954, without further 
hearing. ewtered an order to the effect that the defendant had violated 
the conditions of the probation judgment i11 that  he had willfull>- failed 
to coinplv IT-ith the judgment imposed by Judge Frizzelle and reroked the 
order of probation contained in the judgment entered by Judge Harr is  a t  
the A 1 ~ ~ g u ; t  Term 1052, and directed that  the eighteen m o n t h '  sentence 
imposed in said judgment be put into effect. 

-4 [torney-Generd ~lIc_lIziZZan and d ssisfant A f torney-General Lace for 
the  S f a t e .  

Albion Dunn for petitioner. 
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PER C u ~ r a ~ .  T h e  record before us  seems to just i fy the  conclusion 
t h a t  n o  hear ing  was  held i n  t h e  court  below with respect to  a n y  violation 
of the terms and  conditions of the  judgment entered a t  t h e  August  T e r m  
1952 of the Superior  Cour t  of P i t t  County, but  t h a t  the  inqui ry  mas 
addressed to the  petitioner's noncompliance wi th  tlie judgment entered 
by  J u d g e  Frizzelle a t  the September T e r m  1953. 

T e  h a r e  concluded tha t  i n  ~ i e w  of the s tate  of the record before us, the 
ends of justice require the  set t ing aside (of the order entered a t  the J a n u -  
a r y  T e r m  1954 of the Superior  Cour t  of P i t t  County, and t h a t  this  cause 
be remanded to the Superior  Cour t  of said county foi, such fur ther  orders 
as  tlie facts  m a p  v a r r a n t ,  upon another  hearing, and  i t  is  so ordered. 

Remanded. 

T. B. RHEINHARDT A N D  GLESN HEMPHILL, o s  BEHALF OF THEXSELVES 
A X D  SUCH OTHER CITIZERS O F  G A S ~ O I ~  COURTY AS : ~ A Y  CARE TO J o n ,  V. 

W. HARRELSOK YANCET, Maron, A Y D  ED C. dT)hMS, R. A. FERGU- 
SON, ED COFPEP, NATHASIEL BARGER, MARSHALL T. RAUCH AND 

A. n. DAVIS, ~ I E ~ \ ~ E E R S  O F  T H C  CITY ~ O L T N C I L  O F  TlIE  CITY O F  GASTOSI.~, 
NORTH  CAROL^ A. 

(Filed 1 nweinber, 1954.) 

1. Municipal Corporations § 3- 
Where, a t  a meeting of the governing body of a municipality to consider 

the question of annexing adjacent territory, a petiticln, requesting a refer- 
endum, signed hy more than 15y0 of the qualified ~ o t e r s  resident in the 
area proposed to be annexed, is filed, there can be no annexation of the 
area unless and until a majority of the qualified voters therein vote in 
favor thereof in an election called and conducted as  prescribed by statute. 
and in tlie absence of such election any attempted annexation by ordinance 
or otherwise wo11ld be roid. G . 9 .  160-446. G.S. 160-448. G.S. 160-449. 

2. Injunctions 9 4- 
Ordinarily, equity has no jurisdiction to interfere with the enacting of 

an ordinance by tlie govern in,^ body of a municipal tg in the exercise of 
powers that are  legislative in charactel'. 

3. Same- 
Even when i t  apppars that n proposed ordinance would be void or uncon- 

stitutional, equity will not enjoin the ])assage of the ordinance unless it  
appears that  irreparable injury will result to plaintiff from its mere pas- 
sage. If plaintiffs would be injured by the enforcement of such ordinance, 
the remedy is to enjoin such enforcement, in which action the municipality 
wo~ild be a necessary party. 

4. Same: Municipal Corporations 5 3- 
This action was instituted to restrain the governing body of a munici- 

pality from passing an ordinance annexing certain territory without first 



N. C.] FALL TERX, 1954. 185 

holdirlg an election as required by G.S. 160-446. Held: Demurrer to the 
complaint should hare been sustained, since equity  ill not enjoin the 
passage of the ordinance even though it would be yoid. I f  the munici- 
pality should undertake or threaten action under snch ordinance which 
~vould cause irreparable injnrr to plaintiffs, they would not be without 
adequate remedy. 

5. Injunctions § & 

Where, in an action instituted solely for the purpose of obtaining an 
injunction, demurrer to the co~uplaint is sustained, the temporary order 
issued in the cause must be dissol~etl. 

APPEAL by defendants from A r m s t r o n g ,  P r e s i d i n g  Jz idge  of the Four- 
teenth Judicial District, heard 19  August, 1954, in Charlotte, N. C., from 
G A ~ T O N .  

Plaintiffs seek to restrain defendants from passing ordinance annexing 
to the City of Gastonia the territory deccribed in Exhibit B of the com- 
plaint without first holding an election as required by the provisions of 
G.S. 160-446. 

Upon the rerified complaint, treated i le  an affidavit, Rudisill, J., signed 
an  order restraining the defendants, their agents, attorneys and repre- 
sentatives, until further orders of the court, from proceeding '(with the 
passing of any ordinance annexing the territory described in EXHIBIT B 
attached herrto, or  any part of same to the corporate territory or to the 
municipal territory of the City of Gastonia, and that  the said defendants 
are hereby forbidden to do anything further toward the annexing of said 
territory described in said petition and in EXRIBIT B attached hereto 
until further orders of this Court": and a t  the time and place designated 
the cause came on for hearing before Armstrong, J., on return of the 
order to shon- c a u v  "nhy thiq injunction and restraining order should 
not be continued to the hearing of thiq cause in the Superior Court a t  term 
time." The defendants then filed a "Special Appearance and Motion to 
Vacate Injunction," which v a s  Jenied. The defendants also filed a de- 
murrer, the ground a + y l ~ d  being that  the cornplaint fails to state facts 
sufficient to constitute a caube of action, vhich was o~erru led .  The de- 
fendants, in apt timr, exceptcd to each of these rulings. 

The "Special Appearance m c !  Motion to Tacate Injunction" i. based 
on a contention that the re*training order was signed before the com- 
mencement of action by i~suance  of suninions in accordance n-it11 legal 
requirements; but, in r ien  of the conclusion reached, it is nnnecesqary to 
review the facts relevant to this phase of the appeal. 

The complaint, in substance, alleges : 
1. The named plaintiffs a l e  residents, qualified T70ters and propert3 

on-ners in the area of Gaston County just outside the corporate h i t s  of 
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Gastonia described in Exhibit B ;  and the defendants are the Mayor alld 
members of the City Council of Gastonia. 

2. I n  an area adjacent to Gastonia, described in Exhibit A of the conl- 
plaint, an  election was held 2 February, 1954, pursuant to G.S. 160-445 
ei seq., i n  which a majority of the participating qualified voters in the 
area cast their ballots in opposition to the proposed annexation. 

3. Thereafter, in June, 1954, the defendants, acting as the City Couilcil 
of Gastonia, proposed that  the area acljacent to  Gastonia described in 
Exhibit B be annexed, "u-hich substantially includes the territory de- 
scribed in . . . Exhibit A," and caused notice thereof to be published. 

4. "Pursuant to the notice," the City Council held a meeting on 20 
July,  1954, a t  which a petition was filed signed by more than 15% ( in  
fact, by more than 50%) of the qualified voters resident in the area 
described in Exhibit B requesting a referendum on the question. 

5. N o  action was taken by the City Council a t  its meeting on 20 July,  
1954, but plaintiffs "are informed and believe that  on Tuesday night of 
August 3, 1954, the said City Council, including the defendants herein 
named, proposes to meet, and a t  said meeting proposes to annex the terri- 
tory described in  EXHIBIT B, attached hereto, without first holding an  
election as required by the provisions of G.S. 160-446." 

6. "The annexation of the territory therein proposed is unjust, unrea- 
sonable, oppressive, dictatorial and arbitrary, and would be for the pur- 
pose of unnecessarily subjecting the reiidents of said proposed area to 
taxation, not for  the extension of the privileges of a City resident to the 
residents of that  area, but solely for the purpose of justifying a bond 
issue to serve the interests of those residents within the territory of the 
City of Gastonia as the same now exists." 

The prayer for relief is "that an  order issue prohibiting and enjoining 
the City of Gastonia, and specifically the defendants named herein as 
members of the City Council of the City of Gastonia, from passing any 
ordinance whereby the territory described in the attached EXHIBIT B 
shall be annexed without first holding an  election in said territory as 
required by the provisions of G.S. 160-446, and for such other and further 
relief to which the plaintiffs may be entitled." 

The complaint contains other allegations, diverging somewhat from 
the central theme, such as general allegations that  the defendants, acting 
as such City Council, h a r e  been extravagant and wasteful in their man- 
agement of the affairs of the municipality, and have failed to advertise 
for bids as required by G.S. 143-129 in connection with the letting of 
contracts for the installation of sewer lines and for street paving, on 
which account they find i t  necessary to isaue bonds for additional improre- 
ments but are unable to do so except upon augmenti ig the present ralua- 
tion of the taxable property by annexing new territory. Too, there is  
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the incongruous allegation that  "the calling of a new election embracing 
substantially the same territory as that  embraced by the proposal set out 
in EXHIBIT A attached hereto, so soon, is unreasonable, arbitrary, and is 
a waste of the taxpayers' money." 

Defendants appeal from the judgment of the court orerruling their 
demurrer. 

0. F. X a s o n ,  JT., 0. A. T$'n~ren,  rrnd E. G. C h e r r y  for p laint i f f s ,  a p -  
pellees. 

L. R. Hollozcell for defendtznfs ,  appel lants .  

BOBBITT, J. I n  the exercise of its power to regulate the extension of 
the boundaries of a municipality, 3IcQuillin on Municipal Corporations, 
3rd Ed., Vol. 2, see. 7.10 e t  sey., the General Assembly in 1947 enacted 
"An Act to Pror ide  for the Orderly Gromth and Extension of Munici- 
palities Within the State of S o r t h  C a r ~ l i n a , ' ~  ch. 725, 1947 Session Laws, 
which, now codified as G.S. 160-145 et seq., bears directly upon the ques- 
tion presented for decision. 

The procedure requires that the municipal governing body give public 
notice in  manner prescribed, "thus notifying the owner or owners of the 
property located in  such territory," that  such governing body will meet 
to consider passage of an  ordinance extending the corporate limits to 
include adjacent territory described hy metes and bounds in such notice. 
I f ,  a t  such meeting, a petition is filed with such governing body, bearing 
the signatures of 15% or more of the qualified voters resident i n  the area 
proposed to be annexed, requesting a referendum, "the governing body 
shall, before passing said ordinance, annexing the territory, submit the 
question as to whether said territory shall be annexed to a vote of the 
qualified voters of the area proposed to be annexed," G.S. 160-446. The 
procedure for the call and conduct of the election is prescribed. G.S. 
160-448. The annexation becomes effectire only if and when the majority 
of the qualified voters in the area proposed for annexation who vote in 
ruch election cast their ballots "For Extension." G.S. 160-449. There is 
no provision for any lapse of time between successive proposals for an- 
nexation or referenda. 29 N.C.L.R. 453-455. 

I n  lirninc, r e  note that  the municipality pays the costs of such election. 
G.S. 160-448. Thus, in the wen t  the ~ o t e s  "For Extension" do not con- 
stitute a majority of the votes cast in such election, taxpayers within the 
present corporate limits bear the entire expense of such election. Tax- 
payers ~v i th in  the present corporate limits are not parties to this action. 
S o  question arises here as to their rights. 

The statutory requirements relevant here are mandatory. Therefore, 
therc can be no annexation of the area described in Exhibit B, under the 
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facts alleged, unless and until a majority of the qualified voters in the 
area proposed to be annexed cast their ballots "For Extension" in an  
election called and conducted as prescribed; and, in the absence thereof, 
any attempted annexation by ordinance or otherwise would be void. The 
gist of the complaint is that  the defendants propose to pass a t  the meeting 
to be held 3 August, 1954, an annexation statute, which will be in dis- 
regard and in violation of the statutory mandate and therefore void. 

The question for decision is this : -1ccepting as true the allegations of 
the coinplaint, are the plaintiffs entitled to an order restraining the de- 
fendants, as members of the City Council of Gastonia, from passing an  
o~dinance,  which, u d e r  the facts alleged, would he void? While the 
precise question seeins to be one of first impression in this jurisdiction, 
the application of recognized general principles to the facts of this ease 
impels a negative answer. 

Ordinarily, a court of equity, being vested with judicial, not legisla- 
tive, powers, has no jurisdiction to interfere with the enactment of an  
ordinance by the governing body of a municipal it,^ in the exercise of 
powers that  are legislative in character. And even when i t  appears that  
the proposed ordinance would transcend the legislative powers of the 
municipal governing body, and mould be unconstitutional or otherwise 
void, a court of equity will intervene and grant  injunctive relief only 
when i t  appears that  irreparable in jury  will result to plaintiffs from the 
mere passage of the ordinance as distinguished from injury that  may 
result from the carrying out or enforcement thereof. I f  the carrying out 
or enforcement of the ordinance, if and when passed, will cause the injury, 
i t  is such conduct on the part  of the municipality and its agents that  must 
b~ enjoined. 43 P.J.S., Injunctions eec. 118; 28 Am. Jur. ,  Injunctions 
secs. 177  and 178; 14 R.C.L., Injunctions sec. 139; I 9  R.C.L., Municipal 
Corporations see. 204; 32 C.J., Injunctions see. 412; Anno.: 140 -1.L.R. 
439 et  sea. 

Upon the fact.; alleged, we are unable to perceive how the mere passage 
of the ordinance, if i t  should take place as plaintiffs anticipate, would, 
of itself, cause irreparable in jnry  to plaintiffs. Indeed, the plaintiffs do 
not so allege, nor do they allege that they have no adequate remedy a t  law. 
Irrespective of the availability of an  adequate remedy a t  law, it would 
seem appropriate, upon the facts alleged, that  a court of equity withhold 
its writ of injunction, "the right a rm of a court of equity," until such 
time as the City of Gastonia, its officials, agents, employees, etc., act or 
threaten to act in an  attempt to  effectuate annexation under color of such 
void ordinance. ordinari ly,  equity deals with conduct, actual or threat- 
ened, not with how the membeEs of legislative bodies vote. I n  reaching 
the conclusion stated, we are mindful of the importance of keeping in  
proper relation and in careful balance the power and authority rested in 
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our distinct, coordinate departments of gorernment, legislative, executive 
and judicial; for, whatever may be the merits of plaintiffs' cause, a con- 
t r a r r  rule ~ o u l d  open the door to suits to restrain the adoption of ordi- 
nance? to such extent as to interfere *eriously with the proper functioning 
of the legislative body. Too, a contrary rule, if carried to its logical 
conclnsion, would warrant, if sufficient facts were alleged, judicial re- 
straint of members of the General ,\siembly from tlie passage of legiqla- 
tion alleged to be in conflict with provisions of our organic lax-. This 
cannot be done. 

Tlir complaint. failing to allege that t l ~ c  ynsatrgr of the 1 oid ordiiiance 
n-ill cause irreparable injury or facts f r o m  which such irreparable injury 
may he implied, was insufficient to entitle the plaintiffs to the injunctive 
relief -ought. even though it is alleged that  tlie present purpose of the 
 defendant^, acting as the City Council of Gastonia, is to pass an ordi- 
nance beyond the scope of its legislative powers. Should such void ordi- 
nance be passed, and should the City of Gastonia, its officials, agents. 
employees, etc., undertake or threaten action thereunder such as would 
cause irreparable injury to plaintiffs, the plaintiffs will not be without 
adequate remedy. I t  would seem that  plaintiffs' action is premature. 
G r e ~ n r i l l e  r .  H i g h ~ c a y  Con).,  196 X.C. 226, 1-15 S.E. 31 ; Ponder 1 % .  B o a ~ d  
o f  Elections, 233 N.C. 707, 65 S.E. 2d 377. 

Statutes proriding for tlie anilcxation of adjacent territory vary greatly 
in thc several states, McQuillin, op. cit., see. 7.28, and decisions in  other 
jurisdictions must be coilsidered against the background of the particular 
statute.. Thuq, under certain of tl-1e.e statute., the annexation proceeding 
is initiated by a petition signed by a designated number of interested 
parties, followed by an  election, etc., and thereafter, as the final step, the 
ordinance is adopted. This variance in statutory provisions may account 
in part for  the conflict in other jurisdictions as to whether the validity 
of an annexation proceeding map he challenged in an  action by citizens 
and taxpayers to obtain injunctive relief or whether challenge thereof 
can be made only by the state in p o  warranto proceedings. McQuillin, 
op. cit., v c .  7.43. 

The acts of the defcndants, as members of the City Council, would have 
significance only to the extent they are deemed to be the acts of the City 
of Gaqtonia. Should the plaintiffs' apprehension as to the passage by 
defendants of a void ordinance prore well-founded, it would seem that 
the City of Gastonia would be a necessary party to any action wherein the 
relief bought is to restrain its officials, agents, employees, etc. 

Fo r  the reasons stated, the judgment overruling the demurrer must he 
reversed. This necessitates reversal of the order denying defendants' 
morion to dissolve the temporary restraining order. T e m p l e  v. Watson ,  
227 N.C. 242, 41 S.E. 2d 735. I t  is so crdered. 

Reversed. 
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REXA HARPER MOORE, ADMIRISTRATRIX OF THE ESTATE O F  JA4MES OLIVER 
HARPER, v. NETA T. BEZALLA AXD MICHAEL BEZALLA. 

(Filed 1 December, 1954.) 
1. J u r y  Q 4- 

In  an action to recover for the negligent operation of an automobile 
covered by a liability policy in a mutual company, policyholders as  of the 
time of trial conld have a pecnniary interest in thtb verdict, but it  is not 
made to appear that  policyholders as  of the date of the accident would be 
financially affected, and therefore, whm the court excludes all policyhold- 
ers from the jury list, i t  is not error for the court to refuse to permit plain- 
tiff, in selecting the jury. to request that all prospective jurors who mere 
policyholders a t  the date of the accident to excuse themselves. 

2. Xuton~obiles § 16- 
I t  is the duty of a pedestrian on a highway to yield the right of way to 

vehicular traffic. 

3. Same: Automobiles QQ I&, 1 8 h  (3)-Evidence held t o  require submis- 
sion of issue of contributory negligence of pedestrian i n  failing to  yield 
r ight  of way. 

Defendants' evidence tending to shorn that shortly before the accident 
plaintiff's intestate was intoxicated, that he was walliing on the hard 
surface 3 or 4 feet from the edge, that  he was walking away from the sun 
and could have seen defendant's autonlobile from a distance of 300 to 700 
feet, and that he was struck while on the hard surface by the automobile 
which was being driven toward the sun so that  the driver was blinded by 
the rays of the sun breaking through shadows of the bare limbs of trees, 
is held to require the submission to the jury of the issue of intestate's con- 
tributory negligence in failing to exercise due care for his own safety and 
yield the right of way as  required by statute. 

4. Automobiles 95 16, 18c, 18g (2)- 
Where the qnestion of intestate's intoxication a t  the time of the fatal 

accident is germane on the issue of contributory negligence, testimony that  
he was intoxicated some one and one-half hours prior to the accident, when 
considered with the other evidence of his intoxication almost up to the 
time of the accident, is keld competent as  having some bearing 011 his con- 
dition a t  the time of the accident, the weight of the evidence being for 
the jury. 

5. Appeal and  Er ror  § 39b- 
Appellant may not complain of the admission of evidence upon a n  issue 

answered by the jury in his favor. 

6. Evidence Q 19- 
A party is entitled to introduce eviclence of bad i character of a witness 

who has testified for the opposing party for the purpose of impeaching the 
credibility of the witness. 

7. Evidence 5 2 6  36 - 
Where a witness for plaintiff testifies as  to previous statements made by 

a witness for defendants in conflict with such witness' testimony upon the 
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trial, the court has the discretionary authoritg to permit defendant to 
recall his witness and permit him to testify in esplanation and contradic- 
tion of the testimony giren by plaintiE's witness. 

8. Automobiles 3 16- 
The violation by a pedestrian of G.S. 20-154 ( a )  is not negligence pel- se, 

but is evidence to be considered along with other evidence upon the ques- 
tion o l  such pedestrian's negligence. 

9. Appeal and Error § 6 c  (6)- 
Exceptions to the statement of the contentions of a party, not objected 

to and brought to the court's attention in apt time, are unavailing on 
appeal. 

10. Negligence 8 20- 
An instruction to the effect thxt if the jury were satisfied by the greater 

welglit of the cvidcncc that plain ti it"^ intestate by his own negligence con- 
tributed to his death, it  nould then be the jury's duty to answer that issue 
in the affirmative, but if the jury were not so satisfied, it  would be the 
jury's duty to answer it in the negative, is lleld without error. 

APPEAL by plaintiff from fIn17,S. J., Ju ly  Term, 1954, RANDOLPH. 
This action was instituted on 11 February, 1954, for wrongful death. 

The plaintiff alleges in  substance : 
1. That  she is the duly qualified and acting administratrix of the estate 

of James Oliver Harper,  late of Randolph County, and that  she and the 
defendants are residents of that county. 

2. The defeildants are husband and wife; that on 24 December, 1953, 
they owned and operated a Studebaker autonlobile as a family purpose 
car. 

3. On 24 December, 1953, a t  about 4 3 0  p.m. the plaintiff's intestate 
was v-alking along the public highway near Seagrove. 

4. The defendant Neta T. Rezalla, driving the Studebaker, her husband 
being in the car with her, operated the same a t  a dangerous and unlawful 
rate of speed in excess of sixty miles per hour, "on a dangerous, narrow, 
curvy country road, and that  as she rounded the said curve, blinded by 
the sun. .he hit plaintiff's intestate with the car she mas operating in an  
insouciant, negligent, careless and unlawful manner," inflicting injuries 
resulting in his immediate death. 

5. Defendant operated the car without keeping a proper lookout, heed- 
lessly and with willful and wanton disregard of the rights and safety of 
others, and in a manner likely to endanger others. 

6. That  the negligent acts of the defendant S e t a  T. Bezalla proxi- 
mately caused the death of plaintiff's intestate. 

The defendants answered, denying all allegations of negligence, con- 
tending the defendant Yeta T. Eezalla operated the car lawfully and 
prudently, but that she was driving directly toward the sun which was 
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shining through some trees, leaving alternately black and white spots 
on the dark surface of the road;  that  plaintiff's intestate wore dark clothes 
a t  the t ime; that  she did not see him until the aczident; that  she mas 
driving on her right side of the road a t  about 40, or not in excess of 45 
miles per hour, and was keeping a proper lookout, etc. The  defendants 
pleaded contributory negligence on the par t  of p1ain;iff's intestate in that  
he walked "into the public highway" between Seagrove and Troy in a 
drunken condition and was proceeding eastward along said highway until 
he suffered the accident; that  the negligent acts which contributed to his 
in jury  were : 

( a )  H e  was proceeding along the public highway intoxicated to such 
an extent his mental and physical faculties were impaired. 

(b )  H e  failed to keep a proper lookout. 
(c )  H e  walked on the hard surface of a much traveled highway with- 

out holding himself in readiness to get out of the n a y  of motor vehicles 
t~ave l ing  along the highway. 

( d )  H e  did not yield the highway to the defendants. 
(e )  H e  did not travel on the extreme left side of the highway but fol- 

lowed an  errat ic course on the highway and on a portion thereof where 
the defendants had no reason to expect a pedestrian 

( f )  H e  was not i n  helpless condition, could have gotten off the high- 
way, and was negligent in failing to do so. 

A t  the call of the case, the following was entered into the record: 

"Out of the presence of the jury i t  was admitted by counsel for defend- 
ants tha t  the automobile of the defendant Michael B2zalla was corered by 
a liability insurance policy of the F a r m  Bureau Mutual  Butomobile 111- 

mrance Company, and i t  was admitted in said pleadings that  said auto- 
mobile was a family purpose doctrine. (sic) The defendants' attorney 
furnished the Court and the plaintiff's attorney ~ ~ i t h  a list of all policy- 
holders of the F a r m  Bureau J lu tual  Automobile Inmrance  C o m p a n ~  on 
the jury list for the second week of the Superior Court of Randolph 
County, S o r t h  Carolina, whereupon his Honor, J ~ t d g e  C. W. Hall, di- 
rected that  none of the jurors on the list furnished by the attorney for 
the defendants he called on the jury for the tr ial  of ,his case. There was 
no classification as to the types of insurance policies, liability or collision, 
submitted with the list of policyholders on the jury by the defendants' 
attorney. The plaintiff's attorney, out of the presmce of the jury and 
before passing upon said jury, requested of the Court to ask the follox-ing 
questions : (1) I f  there is any member of the jury that  is a policyholder, 
holding an automobile liability insurance policy with the F a r m  Bureau 



Nutual  Automobile Insurance Conlpany, as of December 24, 1953, please 
excuPe thenwelres. 

'(The defendants' attorney objected to the above and the Court sustained 
the objection, and plaintiff excepted to the ruling of the Court. 

(( 7 BX~EI~TIOX S o .  1. 
"The plaintiff's attorney offered to introduce eridence out of the pres- 

ence of the jury that  any policyholder of a F a r m  Bureau Mutual Auto- 
mobile Insurance Company as of Uecemher 24, 1953, would ha re  a finan- 
cial interest in the rerdict of the cace. The Court declined to hear this 
evidence. 

"The plaintiff excepted to the ruling of the Court in declining to hear 
this evidence. 

"EXCEPTION Xo. 2. 
"A11 of the a b o ~ e  proceedings occurred out of the presence of the jury 

and plaintiff excepted to the impaneling of the jury. 
"EXCEPTION NO. 3." 
Evidence was introduced te~lding to shorn the accident occurred about 

4 :30 p.m. on 24 Dewmber, 1953, on the Scott Road, a hard surface high- 
way 18 feet wide. At the time and place of the accident the feme defend- 
ant  was driving west to~vard the sun, \\-hich was shining through trees 
without leaves, but i n  such a way as to leave dark places on the road 
caused by the shadows of the trees ; tliat the road was somewhat "curvy." 
The plaintiff's intestate \\-as 11-alking east. From the place of the accident 
a nlotorist should be able to see a pedestrian for 500 to $00 feet, and the 
pedestrian should be able to see an approaching automobile for a like 
distance. There was evidence that immediately before and a t  the time of 
the accident, the speed of the defendants' automobile nTas estimated to be 
from 40 to 45 miles per hour. Theye xTas ex-idence on the part of the 
plaintiff that  one-half mile away, shortly before the accident, the car Tras 
making 60 miles per hour. There was 110 evidence that  the car mas at any 
time off the hard surface of the highway. After tlie accident the intei- 
tate's body was l ~ i n g  on tlie north side of the highv ay and near the hard 
surface. There was a dent in the right front fender of the defendants' 
automobile. At the time of the impact a bottle of whiskey broke and the 
whiskey spilled out on the n-indshield. ,211other bottle partially filled 
with whiskey was found near the body. 

The defendant Neta T. Bezalla admitted she did not see the plaintiff's 
intestate prior to the time of the impact. She contended she was pre- 
rented from doing so by the sun and the shado~rs on the road, the dark 
color of the road surface, and the dark color of Harper's clothes. 

There was eridence that beginning about 3 :00 p.m. and continuing until 
approximately the time of the accident, Harper  was under the influence 
of liquor. B. C. Bowmaa testified tliat he passed Harper,  n-ho was walk- 
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ing about three or four feet on the pavement; that  he was traveling by 
automobile and going east and that  he met the Bezalla car about 300 feet 
beyond the point where he had passed Harper.  Vitness testified that 
IFarper was staggering. H e  also testified he had c o  difficulty in seeing 
Harper  because he was driving a w y  from the sun. Other evidence bear- 
ing on the issues was offered by the parties. Issues of negligence and 
contributory negligence were both answered "Yes" 111 the jury. From a 
judgment on the verdict the plaintiff appealed. 

O f f ~ r o y  B u r f o n  for plai~l t iLf ,  nppc l lan f .  
H.  -11. Robbins f o r  defcndntz ts ,  a p p e l l ~ c s .  

H I G G I X ~ ,  J. The first three exceptions and assignments of error relate 
to the refusal of the court to permit plaintiff's counsel to state to the jury 
on the coir d ire ,  "If there is any nleniber of the jury tliat is a policy- 
holder, holding an  automobile liability insurance policy with the F a r m  
Ilureau Mutual  Automobile Insurance Company, as of Decenlbcr 24. 
1953, please excuse themselves." The record discloses the defendants had 
such a policy on the Studebaker. The record also dixloses : "The defend- 
ants' attorney furnished the court and plaintiff's attorney with a list of 
all policyholders of the F a r m  Bureau Xutual  Automobile Insurance Com- 
pany on the jury list for the second ~ e e k  of the Superior Court of Ran- 
dolph County; whereupon his Honor, Judge C. V .  Hall, directed that 
none of the jurors on the list furnished by tlie attorney for the defendants 
be called on the jury for the tr ial  of this case." T ~ I ?  record also discloses 
tliat 017 the in defendantb' insurance carrier had been left 
off tlic by order of the judge. Plaintiff's attorney offered to intro- 
duce evidence out of the presence of the jury that  a policyholder of Fa rm 
Bureau Mutual  Automobile Insursnce Company as of 24 Deeen~ber, 1953. 
would l t a ~ e  a fillancia1 interest in the verdict in the case. This evidence 
the court declined to hear. The court had been careful to remove from 
the panel all policyholders as of the date of the trial. I f  a policyholder 
a t  the date of the accident was not a policyholder ai' t h e  da te  o f  flre trial 
and  judgment ,  there is nothing in the rword indicating he would have 
any financial interest in a company in which he no longer held a policy. 
The refusal to permit the inquiry of the jury and to hear the evidence 
with respect to policyholders as of 24 December, 1953, was proper and in 
accordance with the decisions of this Court. Luf fre11 v. I I a r d i n ,  193 N.C. 
266, 136 S.E. 726. The plaintiff's reqnest to the jurors to excuse them- 
selves related to policyholders as of 2 4  December, 1953, and not to agents 
or  employees of the insurance carrier. F o r  tlie dic)tinction, see Fulclrer 
a. L u m b e r  Co., 191 X.C. 405, 1 3 M . E .  9. 
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The  plaintiff objected to  the submission of the iqsue charging contribu- 
tory negligence on tlie par t  of plaintiff's intestate. There  was evidence 
tha t  the defendants'  automobile a t  n o  t ime left the hard  surface or main-  
t ra~-e led  portion of the highway, or tha t  the  automobile was ever on the 
driver's ~ v r o n g  side. T h e  defendants were t ra re l ing  toward the  sun, Mr .  
H a r p e r  away  f rom it. E d e n c e  indicated he could see the approach of 
defendants' automobile f o r  a distance of 500 to 700 feet if he  had  heen 
alert fo r  his  o ~ v n  safety or obscrring the rule  required of pedestrian- in  
such circumstances. There  was e d e r i c e  t h a t  plaintiff's intestate was 
three or f o u r  feet on the  h a r d  surface when the witness Bowman met 
defendants'  car  300 feet f rom the scene of the accident. I t  was a leaiti- 
mate  inference t h a t  he  never yielded the r igh t  of way  a s  it  was his d u t y  
to do. S p e n c ~ r  P .  -1Iofor Po., 236 N.C. 230, 72 S.E. 2d 595; T Y S ~ I I ~ P I ~  1~. 

Dciiry Products ,  825 N.C. 7 17, 36 S.E. 2d 246;  X i l l c r  1.. X o t o r  Frei,ght 
C'orp., d l 8  N.C. 46-1, 11 S.E. 2ti 300. T h e  evidence Tvas sufficient to re- 
quire  the submission of the issue of contributory negligence. 

J .  D. Lucas, witness f o r  the defendants, testified he  saw Ol i re r  H a r p e r  
about three o'clock and again a few minutes later.  T h e  witne5s was then 

L 

asked the following question by c1efrn:e counsel : " W l ~ a t  mas his condition 
n-ith reference to  being sober or d r u n k ? "  T h e  answer n-as. "Hc was 
intoxicated." T h e  question and  answer n w c  objected to on the ground 
the time was too remote. There was other evidence of intoxication almost 
u p  to the t ime of the  accident. I Iarper 's  condition as t o  intoxication a t  
the t ime of the accident was mater ial  on the question of his  c o n t r i h t o r y  
negligence. W h a t  his  condition wai: less t h a n  a11 hour  and  a half pr ior  to  
the accident had some bearing on his condition a t  the t ime of the accident. 
T h e  weight of the evidence was f o r  the jury. Plaintiff 's exception to the  
admissibility of this  evidence cannot be sustained. 

Plaintiff 's exceptions 6, 7 ,  S and  9 relate t o  the eridence offered by the 
tlefendants t h a t  the plaintiff's vi tnese P e n n  Far low xvas of bad character.  
P e n n  Far low had  testified for  the plaintiff tha t  shortly before the accident 
he <an tlie Bezalla ca r  and tha t  it  Traq being operated i n  his opinion a t  
G O  miles per hour, and  tha t  tlie I l i ~ l i n  a. uac: 1S feet wide. This  eridence 
on the par t  of Far low related not to the q u ~ s t i o n  of contr ibutory negli- 
cence on the  par t  of H a r p e r ,  hut related to  tlie negligence of the defend- 
ants. Since the issue on \vhich the witness Far low gave testimony n a s  
a n s ~ w r e d  in favor of the  plaintiff. the ol~ject ion is unavailing. TTitne-s 
Far low had testified f o r  the plaintiff tha t  the defendants were d r i r i n g  60 
i n i l p p e r  hour, and  i t  was proper f o r  the defendants t o  precent evidence 
of hi. had charactel*. ,Ilorclcrv r .  C'onch Po., 228 N.C. 280, 45 S.E. 2d 
339. T ~ P  objection to this cridence cannot be sustained. 

Colon Green, a witnr,.s f o l  dcfnlrlants,  te.tified he saw ITarper on the 
afternoon of 2 1  I-)ccc.rnber, 1952, ahouc a n  hour  before he  was killed, and 
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about a half-mile'from the place vhere  he was killed. H e  was walking 
in the middle of the road. H e  testified that  he saw Mrs. Bezalla pass and 
she was traveling about 35 or 40 miles per hour. 011 cross-examination, 
lie was asked if he had not talked to Toln hIaness and he testified he didn't 
remember, he could have. H e  did not remember stating that Xrs .  Bezalla 
n.as making 70 iniles an  hour. Tom hlaness was called as a witness for 
plaintiff on rebuttal, saying, "The best I remember, he (Colon Green) 
told me that  she (Nrs .  Bezalla) was flying, making about 70 miles an  
hour. H e  came back in a few days, may have been the next day, and 
wanted to know what he had told me, and I told him the best I knew.'' 
After Maness testified, Green was recalled as a witness by the defendants 
and permitted to testify over plaintiff's objection. 'When recalled, Green 
admitted he had talked to Maness about the accident, telling him who was 
run over and who the driver was. He denied the other statements at- 
tributed to him by Maness. Plaintiff's exceptions 113, 11 and 12 relate to 
the court's permitting Green to be recalled as a witness and to reply to 
the testimony of the plaintiff's witness Maness. Whether a witness may 
be recalled is in the sound discretion of the tr ial  judge. The  evidence of 
Cheen in explanation and contradiction of the testimony given by Maness 
was clearly competent. These exceptions cannot be sustained. 

I n  the charge, the judge read to the jury G.S. 20.174, subsections ( a ) ,  
(b) ,  and (e) ,  and followed the reading with this instruction: ('I instruct 
you, gentlemen of the jury, that  the violation of that  section of the statute 
would not constitute negligence pel. se, but would be evidence to be con- 
sidered along with other evidence of n~gligence." The foregoing is the 
basis of plaintiff's exception No. 13. The charge was in accordance with 
the decisions of this Coi~r t ,  and the exception canno*; be sustained. Bank 
?I. Phillips, 236 S . C .  470, 73 S.E. 2d 323, and cases cited. 

'Exceptions 14, 15, 16  and 17 relate to the statement of contentions of 
the parties. The statements were unobjected to and not brought to the 
court's attention in apt  time, and, therefore, are unavailing. Blanton v. 
Dairy, 238 N.C. 382, 77 S.E. 2d 922. 

Exception No. 18 is to that  portion of the charge as follows: "If you 
are satisfied by the greater weight of the evidence t i a t  the deceased, N r .  
Harper,  by his own negligence con t r ih t ed  to his death, as I have defined 
contributory negligence to you, i t  would then be your duty to answer that  
second issue, 'Yes;' but if you are not so satisfied, it  would be your duty 
to  answer i t  'NO.' " The judge fixed the quantum of proof and placed the 
burden thereof in accordance with the decisions of this Court. 

The record discloses the case was carefully tried. The verdict of the 
jury was supported by competent evidence. 

N o  error. 
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H. HATWOOD ROBBISS ,  ~ D M S I S ~ I R A ~ ~ R  P.T.A. O F  THE ESTATE OF W. L. NIGH- 
OLS, DECEA~ED : I R X A  DAVIS NICHOLS ; AND SARAH L E E  NICHOLS 
POOLE v. T H E  CITY O F  CHARLOTTE : THE CITY COUNCIL O F  THE 
CITY O F  CHARLOTTE;  AXD P H I L I P  L.  VAN EVERY, MAYOR, CLAUDE 
L. ALBEA. H E R B E R T  H. EAXTER,  BASIL 31. BOYD, HERMAN A. 
BROWS,  STEVE W. DELLINGER,  JAMES S. SMITH AND W. E V E R E T T  
WILKIXSON, ~IE\IBERS OF THE CITY COLSCIL OF THE CITY OF CI~ARIOTIE. 

(Filed 1 December, 1954.) 

1. Municipal Corporations § 37- 

The side of a street opposite the intersection of such street by a "dead- 
end street" has no "corner" within the meaning of the proriso of G.S. 
160-173, and therefore, the onner of the lot upon one corner of the inter- 
section is not entitled as  a matter of right to have the gorerning authorities 
of the municipality zone his property for business even though the opposite 
corner and the area opposite the intersection have been zoned for bn~iness. 

2. Statutes § 5a- 
Where the n-ords used in a statute have not acquired a teclinical mean- 

ing, they must be constrned in accordance x i t h  their common and ordinary 
meaning nnless a different meaning is apparent or definitely indicated by 
the contest. 

3. Statutes § Sf- 
The ordinary function of a proviso of a statute is to qualify the statute 

t o  which it  is engrafted so as  to exclude from its scope something which 
nonld otherwise he within its t m m .  

Where the effect of a proviso engrafted in a statute is to enlarge the 
scope of the statute so as  to give tlie statute a mandatory operation of 
e\tended application nyon tlie happening of the event designated in the 
l?ro\ iso. the proviso should be held to include no case not clearly within 
its terms. 

XPPEIL by  plaintiffs f r o m  Potton,  Special Judge ,  a t  10 X a y ,  1054, 
E x t r a  Civil T e r m  of ~ ~ E C I < I , E X B ~ R G .  

C i r i l  action f o r  wr i t  of ntnndamus to  have property i n  the Ci ty  of 
Charlot te  rezoned f r o m  "Residence-1" to "Business-I." 

,4s ~11o\vn on tlle accompanying map,  Brandywine Road  joins S e l ~ v y n  
Avenue but  does not cross it. T h e  dead-end junction thus  formed is i n  tlle 
shape of a "T." T h e  plaintiffs own the  property a t  the southwest corner 
of the jlinction as  shown on the map.  The i r  property is  i n  a "Residence-1" 
Distr ic t  under  t h e z o n i n g  code of the Ci ty  of Charlotte. Whereas tlie 
property directly across both Brandymine Road  and  Selwyn d r e n u e ,  
including al l  t h a t  a t  tlie top of the "T," is zoned as  "Business-1." 

T h e  plaintiffs, desiring to have their  property rezoned as  "Business-1," 
and having exhausted all  their administrat ive remedies before the Board 
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of Adjustment and the City Council, instituted this action for writ of 
vzandamzis to compel the defendant to enact an  ordinance rezoning their 
property as requested. The gravamen of the comp1:tint is that since the 
property directly across both streets from that  of ];he plaintiffs is now 
zoned as "Business-1," they are entitled as a matter of right, pursuant to 
the proviso of G.S. 160-173, to hare  their property rezoned as "Busi- 
ness-I." A11 material facts being admitted in the answer, the cauqe was 
heard below on the question of law presented by the pleading;. /.e., 
whether the plaintiffs are entitled as a matter of right to have their prop- 
erty rezoned as requested. The question was resolved against the plain- 
tiffs, and from jndgment denying their petition for mandamus. they 
appeal. 
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V. Hayrcood Bobbins, ffliarry C. Hewson ,  and Edrcin B. Robbins  for 
p l a m f ~ f s ,  appellants. 

,Jr~l(  D. Shnzc for defendanfss,  a p p ~ l l c c s .  

J o ~ s s o s ,  J. Siinply stated, the proviso of G.S. 160-153 provides tliat 
TI hen a t  any interwetion of street- 11-itliin a city or town tlie land a t  t\\ o 
or niure "corners" is restricted to a designated use by nlunicipal zoning 
regulation, it sllall hc the duty of the local governing body upon nr i t ten  
apljlicntion from the owner or ouliers of ille property a t  the other corners 
of the intersection to rezone the "remaining . . . corners" in the qame 
manner as the "other . . . corners for a distance not to exceed one hull- 
dred fifty feet from the property line of said intersecting additional 
coiners." See X u r r e n  c. Gnmble, 237 K.C. 680, 75 S.E. 2d 880. 

Tllp single question presented by this appeal, then, is :  Does the land 
fronting on Selmyn Avenue opposite its intersection with Brandynine 
Hoatl. that  is, the land along the top of the "T," constitute a corner or 
col~icr; n-ithin the purview of the proviso of G.S. 160-l i3.  

The court below answered in the negative, and this seems to be in 
accortl with the clear meaning of the language of the proviso. 

TVell~tcr's N e w  International Dictionary (1951) defines "corner7' as 
"The ljoint or place where two converging lines, sides, or edges meet; an 
angle. either external or internal; specif. : . . . The place of intersection 
of tn o streets." 

( ' rni l lry Dictionary, a t  page 1269, defines a "corner" as follows : ". . . 
2. ' L h  <pace between two converging lines or surfaces; specifically, the 
space. near their intersection; . . ." See also 9 Worcls and Phrases, 
Permanent Edition, p. 649; 18 C.J.S., p. 284. 

"Tliterbectioii7' is defined in 48 C.J.S., p. 115, as f o l l o ~ s :  "A place of 
croq+ing : the dividing line between two things; the place mhere two thing.: 
inter-ect or cross; the point or line in which one line or surface cuts into 
another; the point mhere two lines or the lines in the t n o  surfaces cro>s 
each other." 

T11p cast side of Selwyn -1renue along the top of tlie "T" a t  the dead 
entl of R r a i i d y ~ ~ ~ i n e  Road is a straight, unbroken line all the wag from 
Co1on;r- Road to Selnyn Lane, with no converging side street lines to form 
a "corner" within the plain meaning of the proviso. 

The appellants insist that  in order to carry out the legislatil-e intent 
"cc~rner~" as used in the proviso should be interpreted to mean the areas 
of lantl around the perimeter of a street intersection in  the sense that 
tlielr are three distinct areas around a "T" intersection and four around 
an ordinary 4-corner intersection. Hence, the appellants reason that  the 
requirements of the proviso are met by uniform zoning of two-thirds of 
the alt-as arolund a "T" intersection. 
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However, no such interpretation of the proriso is permissible under 
application of the fundamental rules of statutory construction. I t  is 
elemental that  the construction of statutory language in  accordance with 
its common, ordinary meaning prevails when, as here, the words hare  not 
acquired a technical meaning and where a different meaning is not appar- 
ent or definitely indicated by the context. Cab Co. t. Charlotte,  234 N.C. 
572, 68 S.E. 2d 433; Xi l l s  Co. c. Show, Comr. of l i ' evewe ,  235 K.C. 14, 
68 S.E. 2d 816. 

Moreover, to give to the proviso the construction urged by the appel- 
lants would lead to unreasonable o r  absurd results. F o r  example : noting 
that  the proviso provides for zoning "for a distance not to  exceed one 
hundred fifty feet from the property line of said intersecting additional 
corners," let us assume a situation in which the two corners of the inter- 
section of Brandywine Road south of Selwyn -4venue (the plaintiffs' 
corner and the corner directly across Brandywine from i t )  r e r e  zoned 
"Business-1" and the owner of the property a t  the top of the '(T" should 
petition for like zoning, i t  is a t  once apparent that  the proviso prorides 
no formula by which any 150-foot segment could be located along the top 
of the "T" for the purpose of rezoning. Hence, i t  is manifest that  the 
area along the top of the ('T" a t  the dead-end intersection may not be 
treated as a corner within the meaning of the proviso in G.S. 160-173. 

I t  is to be noted further that  while ordinarily the function of a pro- 
riso is to limit, restrict, or qualify the statute to which i t  is engrafted 
so as to exclude from the scope of the statute something which otherwise 
would be within its terms, nevertheless, in the case a t  hand the nature of 
the proviso is to  enlarge the scope of the statute (G.8. 160-173) by giving 
it a mandatory operation of extended application upon the happening of 
the event designated in the proviso. This being so, it is all the more mani- 
fest that  the proviso should be held to include no case not clearly within 
its plain terms. See RnnX 1 . .  X f g .  C'o.. 06 S .C .  298, bot. p. 307 ef seq., 
3 S.E. 363. 

The judgment below will be upheld. 
-\ffirmed. 
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C. R E I D ,  W. 1%. PITTMAx ASD FRL\NI< TAYLOR, TRUST EL^ OF THE 

S O R T H  ROCKY J I O r N T  BAPTIST C H r R C I I ,  AYD A. J. SILBERHORK, 
DEACOX I N  IHC XORTH ROCKY BIOUST BAPTIST CHURCH, r. SAM- 
UEL H W. JOHNSTOS,  P.is?on or THC INDEPEKDEKT MISSIONARY 
BAPTIST CHURCH, Fo~:rcn P45.l01< O F  T H E  NORTH ROCKY MOUXT 
BAPTIST CHURCH O F  ROCKY JIOUNT, KORTH CAROLINA, A K D  

G TIT. STOGLTN, P .  n ENGLISH (Now O O ~ E  OF  TI^ TRLSTEES OF THE 

ISDEPE?;DENT JIISSION.IRT BAPTIST CHURCH) ,  N. J. PUCKETT,  
R F. TAYLOR, J O E  TALBOTT, J. L. RAhISEY, M. L. PETERSON, S. L. 
DUDLEY, W. S. EZZELLE,  JI .  D. PARKER,  ASD H.  R CARJIICHAEL 
(Dr.ito\- ASD CHLRCH TRTISUKE'R!, DEACOXS, MISS MARGIE TAYLOR, 
CHURCH C L E I ~ ,  ASD 3IRS. 11. L. PETERSON, SECRET~RY,  ALL FORMERLY OF 

S O R T H  ROCKY J I O I T T  BAPTIST CHTTRCH A ~ L D  Now A s s o c r a ~ ~ n  WITH 
THF INDEPEXDEKT JIISSIOXART BAPTIST CHURCH, am C I T I Z E S S  
SAYINGS AND L O A S  ASSOC1,kTION (FORJIEI~LT C I T I Z E S S  BUILDING 
& LOAN .1SSOCIdTIOS),  H O X E  SAVINGS & LOAN ASSOCIATIOS, 
A N D  PEOPLES BANK & TRUST COAIPANY, ROCKY JIOUNT, NORTH 
CARO1;ISh: 1'. D. ENGLISH. HOWARD WALLACE AXD R .  L. TRE-  
TATHAS,  TKI SILI s OF 1111, I S D E P E N D E S T  JIISSIOKARY BAPTIST 
CHTRCH. 

(Fi led  15 December, 1034.) 

T r i a l  5 55: Appeal  a n d  E r r o r  § 4Od- 
I n  a t r ia l  by the  court  by aqreenlent, t he  court's findings of fac t  a r e  a s  

effective a s  the  verdict of a jury,  and  a r e  conclusive on appeal if there is  
competent evidence to support  them. G.S. 1-154. 

Tr ia l  § 5r5  

I n  a t r ia l  by the  court  by :~#reen!ent, t he  court  is required to find and 
s t a t e  only the  ult imate facts.  G.S. 1-15.5. 

Tr ia l  3 54- 

I n  a t r ia l  by the  court  by agreement, the  r ~ ~ l e s  a s  to  the  admission and  
esc l~is ion  of evidence a r e  not so str ict ly enforced a s  in a t r ia l  by jury, since 
the  judge is  to  determine wha t  he  will consider, and  his rulings a r e  subject  
to  re1 i e v  with a l l  the  inforniation before the  cou r t :  nerertheless,  i t  would 
be reviewable er ror  fo r  the  judqe to admit and  ac t  upo11 incompetent el i- 
dence in mnliing his findings 

Const i tu t ional  Law § ls+/z : Rel ig ious  Societies 5 % 

The  courts h a r e  no jurisdiction over purely ecclesiastical controversies. 
Art .  I ,  Section 26 of the  Conatitution of North Carolina, F i r s t  Amendment 
to  t he  Constitution of the  United S ta t e s :  the  courts do have jurisdiction 
over civil, contractual and property rights which a r e  involved in,  or ar i se  
from, a church coi~troversy.  

Same- 
A Xissionary Bapt is t  Church is congregational iu i ts  church polity, and 

a majority of i ts  membership, nothing else appearing. is  entitled to  control 
i t s  church property,  t he  Bapt is t  Associations and  Conventions being purely 
voluntary associations without supervision, control, o r  governmental p o ~ e r  
over the  indi r idnal  congregations. 



20.2 I S  THE SUPREME COURT. r241 

6. Same- 
Notwithstanding that  a JIissionary Baptist Church is a self-governing 

unit, a majority of its membership is supreme and ic; entitled to control its 
church property only so long as  it  remains true to ,he fundamental faith, 
usages, ciistonis, and practices of that particular Church, a s  accel~ted by 
both factions before dissension; if a minority adheies to its faith, usages, 
customs and practices as  they obtained before dissension, such minority is 
entitled to hold and control the entire property of the Church. 

7. Same-Part of congregation which remains t rue  t o  faith, custonis, usages 
and  practices accepted by both factions prior t o  dissension, is  entitled 
t o  control a n d  management of church property. 

The eridence in this caw to the effect that  the majority of the congrega- 
tion of the Missionary Baptist Church in question 112 d ceased to liarticipate 
in the general programs and activities of the Association nncl the Baptist 
Conventions, had resolved that, after ceasing its afliliation with the State 
and Southern Associations, the Church should continne its ministry as an 
independent Baptist Chnrch, had ceased to use rc.ligious literature fnr- 
nished by the Convention, had given its pastor eaclusire control of the 
pulpit, had discharged officers and Sunday Schocll teachers who voted 
against such action, etc., is held s11fEcimt to support the conclusion that by 
such acts the majority had diverted the use of the church property to cus- 
toms, doctrines and practices radically and fundamentally opposed to the 
characteristic usages, custonis, doctrines ancl practices recognized and ac- 
cepted by both factions of the congregation before dissension arose, and 
judgment that  the minority, which had continued to support the usages, 
cnstouls, doctrines, and practices recognized and accepted by both factions 
prior to the dissension, were entitled to the control and managenlent of the 
property, is affirmed. The concli~sion of the trial court that  the true con- 
gregation is that which adheres and submits to the regular order of the 
Chl~rch is modified in accordance n-ith the above. 

8. Religious Societies § 3: Costs § 4b- 

In an action against individual defendants to determine the right to the 
control and use of chnrch property the cost may be taxed against the 
defendants intliridnally, notu-ithstanding that  they are  described as trns- 
tees when the title is used merely as  dcscriptio pemmae. 

-IFPEAL by the defendants f r o m  P n d ,  Special Juage, Special December 
( ' i d  T e r m  1953 of x .4~~ .  

Action broilght b y  plaintiffs f o r  possession and control of the church 
~ ~ r o p e r t y  of the  X o r t h  Hocky 3loimt Missionary Baptis t  Church.  and t o  
restrain the defendant. f rom interfer inq with the  use and control of <aid 
church and its propertie.. 

P u r s u a n t  to G. S. N. C. 1-194 a jury t r i a l  was ~ v a i ~ e d .  .\fter hear ing  
the eridence and arguinent of counsel the judge found the fact;. ctated 
separately h i s  conclusions of  la^, and entered judgment as  fo1lon.q : tha t  
the ind i r idua l  defendants have ceased to he a p a r t  of t h e  t r u e  congregation 
of the  K o r t h  Rocky N o u n t  l\lissionarp Baptis t  Phurch ,  and a r c  not 
entitled to  share i n  the  use and po~sw,ion of t h e  church proper ty ;  tha t  
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the plaintifis and all other nienibers of said church who adhere and submit 
to the regular order of the church, local and general, are the true congre- 
gation, and entitled to tlie use and possession of the church property; 
that the individual defendants he, and tllcy are hereby enjoined from 
interfering with the use and po~session of said church property by the 
true congregation. 

The defeildants appealed assigning errors. 

C'ooley & X a y  a n d  -1. C'. l l e r n n ~ c l  for. Plaintif, d p p e l l e c s .  
H u g l ~ e s  d H i t l e s  and  Faun f a i n ,  F o u n t a i n  & Br idger s  for. Defelldarlt ,  

Appe l lan t s .  

PARKER, J. The parties h a ~ i n g  expre-sly waived a jury trial in ac- 
cordance nit11 G. S. N. C'. 1-184, the findings of fact of the tr ial  judge 
are a? efiectire as the rerdict of a jury, and are concluiive on appeal, if 
there is conlpetent evidence to support such findings. TTToody v. B a r n e f f ,  
239 S.C. 420, 79 S.E. 2d 75:); dl. George  c. H a n s o n ,  239 S . C .  259, 75 
S.E. 2tl 8S5; Poo le  v. G e n f r ! ~ .  229 X.C. 266, 49 S.E. 2d 464. 

The judge is only required to find and state the ultimate facts under 
G. S. S. C'. 1-185. St. Geurgc  1 % .  I f a n s o n ,  s u p r a ;  TTToodard c. X o d e c a i ,  
234 S .C .  463, 67 S.E. 2d 630. 

The waiver of trial by jury invested the judge with the dual capacity of 
judge and juror. I n  such cases we said in  B o a r d  of Llfanager.s 7;. K11- 
m i n q f o n ,  237 K.C. 179, 74 S.K. 2d 749, quoting from ,I.lcIntosl~ x. C. 
Prac.  c! Proc., p. 553 : "The rules as to the adniission and exclusion of 
evidence are not so strict11 enforced as in a jury trial, qince the judge is to 
determine n h a t  lie will coneider. and his rulings are subject to review on 
appeal, with all the information before the court." However, it  would 
be revien able error for the judge, exercising a t  the same time his own arid 
tlie functions of a jury, to adinit and act upon iiicoi~lpetent evidence in 
finding facts. P u f f e r  CE S o n s  X t g .  Po .  c. B a k e r ,  104 K.C. 148, 10 S.E 
254. 

This question is presented for decision upon the Record before us :  
H a l e  the defendants, and those united with them, as against a faithful 
minority, diverted the property of the Sor t l i  Rocky Mount Missionary 
Baptist Church to the support of usages, customs, doctrines and practice> 
radically and fundamentally opposed to the characteristic usages, custonis. 
doctrines and practices recognized and accepted by both factions of the 
congregation of this particular church before the disselision between them 
arose ? 

Let it clearly be understood a t  the outiet that  we are not adjudicating 
the right of any person to a religious belief or practice. Art. I, Sec. 26, 
of the North Carolina Constitutioll, guarantees that  "all persons hare  a 
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natural  and inalienable right to worship Almighty God according to the 
dictates of their own consciences, and no  human authority should, in any 
case whatever, control or irterfere with the rights of conscience." The 
First  Amendment to the Constitution of the United States provides tha t  

7 Oongress shall make no lam respecting an establishment of religion, or 
prohibiting the free exercise thereof . . ." 

The legal or temporal tribunals of the State have 10 jurisdiction over, 
and no concern x i th ,  purely ecclesiastical questions and controversies, for  
there is a constitutional guarantee of freedom of religious profession and 
~vorship, as well as an  equally firmly established sepaiqation of church and 
state, but the courts do have jurisdiction, as to civil, contract and property 
rights which are involred in, or arise from, a church controversy. C l a p p  
1 , .  Kk'7.1~9, (Ky.) ,  22 S.W. 2d 1025 ; h'fallings c .  F i n m y ,  287 Ill.  145, 122 
N.E. 369; A h n o .  8 A.L.E., p. 105 et seq.; Anno. 70 ,'i.L.R., p. 75 et seq.; 
45 Am. Jur., Religious Societies, Sec. 40;  $6 C.J.S., Religious Societies, 
Sec. 86;  A h n o .  20 A.L.R. 2d 11. 451. This principlr> may be tersely ex- 
pressed by saying religious societies have double aspects, the one spiritual, 
with which legal courts have no concern, and the other temporal, which 
is subject to judicial control. 

The Kor th  Rocky Mount 3Iissionary Baptist Church is congregational 
i n  its church polity, is a self-governing unit, and a majority of its mem- 
bership, nothing else appearing-, is entitled to control its church property. 
Dix v. Prziitt, 194 K.C. 64, 138 S.E. 412; Tl'indley I . .  X c C l i n e y ,  161 N.C. 
318, 77 S.E. 226; 1Villia1ns 2%. dones ,  (Ma . )  61 So. 2d 101;  Anno. 20 
A.L.R. 2d pp. 432-3; 45 Am. Jur. ,  Religious Societies, Sec. 55 ; 76 C.J.S., 
p. 853. 

This church affiliated with the Roanoke Baptist Association, the North 
Carolina State Baptist Convention and the Southern Baptist Conr.ention. 
Such associations are purely voluntary associations for the purpose of 
joining their efforts for missio~ls and similar work, but have no super- 
vision, control or gorernmental power oTer the individual congregations, 
n-hich are absolutely independent of each other. Cfonference c. Al len ,  
156 S .C .  524, 72 S.E. 617. 

While it is true the membership of the S o r t h   rock,^ Mount Missionary 
Baptist Church is a self-go\-erning unit, a niajority of its membership is 
supreme and is entitled to control its church property only so long as the 
majority remains true to the fundamental faith, usages, customs, and 
practices of this particular ch~irch ,  as accepted by both factions before 
the dispute arose. W e s f ~ r n  J V o ~ . f h  Cn io l ina  Con ference  1.. T a l l y ,  229 
N.C. 1, 47 S.E. 2d 467; Tl 'h~cless  i s .  B n w e f t ,  229 N.C. 282, 49 S.E. 2d 
629; D i z  v. P r u i f f ,  sirprn; I < r > r ~  2,. ITirks, 154 N.C. 265, 70 S.E. 468; 
G.S. 61-2 and G.S. 61-3; 45 *\m. Jur. ,  Religious Sclcieties, Sec. 59; 76 
C..J.S., R~ l ig ious  Societies, pp. 853-4; A m o .  8 -1.L.R. 113;  70 A.L.R. 83. 
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-1 majority of the membership of the North Rocky 3lount Xissionary 
Baptist Cllurcll may not, as again-t a faithful minority, dirert  the prop- 
erty of that church to another denomination, or to the support of doc- 
trines, usages, custonls and practices radically and fundament all^ opposed 
to  the characteristic doctrines, usages, customs and practices of that par- 
ticular church, recognized and accepted by both factions before the dis- 
sension, for in such an  erent the real identity of the church is no longer 
lodged with the majority group, but resides n i t h  the minority adhering 
to its fundalnental faith, usages, customs and practices, before the dissen- 
sion, TI-ho, though small in numbers, are entitled to hold and control the 
entire property of the church. 77'hreless 1 ) .  B a r r e f f ,  supra;  Din. I ! .  P r u z f f ,  
r z r p ~ ~ ;  K e r r  v .  IIicX s, s u p /  rr ; Tr igh land I'zezo Bap t i s t  C h u r c h  2 % .  TT'alker, 
(,\la.) 66 So. 2d 122; X f .  Ol i re  P r i m i t i v e  Bap t i s t  Church  2.. P a f r i c k ,  
252 -112. 672. 42 So. 2d 617, 0 Il.T..R. 2d 417; X i t c h e l l  1 % .  C11urch o f  
( ' l z r i s f ,  221 Ala. 315, 318, 1% So. $81, 783, 70 -1.L.R. il; Bapt i s t  C i f y  
A1lission Sor .  7>.  People 's  Z'ctbr~*i~~rt 1~ Coxq .  f ' k ~ l v c h ,  6.2 Colo. 57.2, 17.2 P. 
1115, 8 A.L.R. 102;  S m i t h  c. Pcdiqo, 145 Ind.  361, 33 S.E. 777, 19 
L.R.A. 433; S a m e  Case,  44 S . F .  363, 33 L.R.A. 838; P a r k  v. C h a ~ n p l i n ,  
96 Iowa 55, 64 N.W. 674, 31 L.R.Al. 141;  E'ranke c. Xati77, 106 TTis. 118, 
81  S.W. 1014, 48 L.R.A4. 856; A u g h ~ s  T .  G?-ossman, 166 Kan. 325, 201 P. 
2d 670; 45 Am. JuP., Religious Societies, Secs. 55 and 67;  76 C.J.S., 
Religious Societies, pp. 853-4; Alnllo. 8 LI.I,.R. p. 113; Anno. 70 A.L.R. 
p. 83. 

This ('ourt wid in T17herleas 7.. Hcr:/ett, supra:  ". . . the title to the 
land in question n a s  taken in the name of the officers and trustees of, and 
in trust for the City Mission of Rock1 Jlount,  Sort11 Carolina, a non- 
deuominational religious organization, and as qo taken, shall be and re- 
main forever for the use and occupancy of that  organization for which i t  
was so purchaqed, and the estate therein shall be deemrd and held to be 
ab~olutely rested, as betn een the parties thereto, in the trustees of such 
organization for use according to the intent expressed in the conveyance. 
.\nd nhile the deed is not slionn in the rccortl on this appeal, it  may be 
a w m e d  that, being made to the oficers and trwtee. of the C i t ~  Mission 
of Rocky Yount, Xorth Carolina, it  conveyed the land in trust for the 
purposes for ~vhich the organization was forn~ed.  Therefore, the attempt 
to dirert  the property to use and occupancy by a rhurch undrr  ~pecia l  
charter, and later by a drnoniinational church n.aq without authority 
in la~v." 

We eaid in nil: P. P r u i t t ,  supra:  ". . . a majority in a Baptist church 
is quprrlne, or a ' I ~ T T  unto it-elf,' so long as it renlainc a Bapti i t  church, 
or true to the f~ indan~en ta l  uqagec, customs, doctrine. p rac t i c~ ,  and orpani- 
lat ion of Baptists. For instant.. if a majority of a Baptist church should 
attempt to combine nit11 a Nrtllodi=-t or P r e ~ h , ~  terian ~11urcI1, or in any 
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manner depart fro111 the fundanlental faiths, usage; and customs which 
are distinctively B a p t i ~ t ,  and ~vhich  nlarli out that  denomination as a sepa- 
rate entity from all others, then, in such case, the m~ . jo r i ty  could not take 
the church property with them for t h ~  reason that they would not be 
acting in accordance with distinctively Baptist principles." 

The Supreme Court of Alabama in SI, yline X iss ionary  Bapt is t  Churc l~  
v. P a r i s ,  (,4la.) 17 So. 2d 533, sa id :  "It is familial. law that where fac- 
tionnl differences occur iu an ccclesiastical body, the rule of the civil 
courts in dealing with the property right- disputed between the factions 
is to gi~ye effect to the will of that part  of the organization acting in har-  
mony with the ecclesiastical laws, usages, customs and principles which 
mere accepted anlong them before the dispute arose." 

The defendants in their brief cite and rely upon Il'afaon 1 % .  .Tones, 
SO U.S. 679, 20 L. Ed.  666. I n  A\nno. 8 A.L.R. p. 11 2, i t  is said:  "TTrhile 
the principles above quoted from the l17nfson Case undoubtedly furnish 
the general rules for the guidance of the civil courts i n  the determination 
of questions in  relation to civil or property rights arising out of schisms 
or dirisions within independent or congregational :,ocieties when no ex- 
pre5s trust is involved, they appear, when viewed in the light of actual 
deciqions, to hare  been stated too broaclly and ~vithout proper qualifica- 
tion, in that  they do not make proper dlowance for the possibility that  
the  action of the majority-assuming that  by the lam of the society the 
majori ty rule prevails-may involve so wide a departure from the funda- 
mental and characteristic beliefs or polity of the society that  to gire it 
effect as to property rights would inrolve a perversioll of the property 
from the implied trust to which it is subject, and because they fai l  to 
recognize that  in such case the real idtnti ty of the society is no longer 
lodged n i t h  the majority faction, but resides with the minority faction, 
which remains faithful to  the fundamental and dLstinctive beliefs and 
polity of the society." 

The facts found by the Judge and co~lcl~sioils  of law stated which are 
material for decision of this case are aa follows: 

The North Rocky Mount Baptist Church was organized in 1894 as a 
Missionary Baptist Church. I n  1195 it became affiliated with the T a r  
River Baptist Alssociation, and shortly thereafter ~ l i i th  the Kor th  Caro- 
lina State Baptiqt Convention and the Southern Baptist Convention, and 
continued such affiliations until 9 August 1953, wii;h the exception that  
i n  1908 the Roanoke Raptist -Issociation was formed from a part  of the 
area in the T a r  River Baptist .Issociation and its affiliation since 1908 
has been with the Roanoke Baptist Alssociation. During that  time it sent 
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nmsengera to the nleetiilgs of these bodies, n h o  participated in their 
deliberations and decisions, and its pastors attended the pastora' con- 
ferences of these associations, and participated in their deliberations and 
decisions, it  contributed to and participated in the program>, inclnding 
the co-operatixe program, and it used the Sunday School a i d  Religious 
Literature prepared and approred hy the Southern Baptist Sunday 
School Board, an  affiliate of the Soutllern Baptist Conrention. -111 this 
was >topped on 9 August 1053 during the pastorate of the Rer.  Sainuel 
H. W. Johnston, one of the defendants, except direct support of the 
Baptist Orphanage. Rev. Johnston testified we are contributing to for- 
eign missions, though the court did not find i t  as a fact. 

On 5 October 1594 IT. (". 'I'rvrathan and wifr coilvcyetl b ~ -  deed to 
certain named trustees and their succeheors !i of an acre of land, upon 

'11011- 11 hich i* qituatc the church huilding of the S o r t h  Rocky Xount  Mi - - '  
a ry  Baptist Church, upon thi.; sIwcial trubt that  the trustees s l~al l  hold 
and pocsess said land for the especial m e  and behoof and benefit of thr  
Miqsionary Baptist Church (nhi te)  of Rocky 31ount a i d  nonc other. 
Thi-  proprrty now has a fair  d u e  of about $290,000.00. On IS Sorem-  
her 1019 there TI as conrcyeti to the trn.tces of this church, n hich trustees 
together n ith Al. J .  Silherhorn a1.e the lilsintiffs herein, a lot of land on 
vliich i, located the church parsonage. On 9 August 1953 the church 
onnctl l~louey clepo.itcrl in a local hank. and in~es tments  in a local build- 
ing and loan society. The real and perional property of said clli~rch had 
a fa i r  ralue of from $250,000.W to $200,000.00 on 9 August 1953. 

From 1894 to 1916 the Sort11 Carolina State Baptist Convention con- 
tributed fuml. to help pay the s a l a r ~  of the l m t o r  of this church. 

The above three paragraphs of findings of fact are based upon ~ t ipu la -  
tioiis entered into by the parties at a Prr -Tr ia l  Conference, except the 
finding '(direct wppor t  of the 13aptist Orphanage," aiid the ~vords '(TI l ~ i ch  
trustees together ~ v i t h  -1. J. Silberliorn are the plaintiff. herein." to 
these there is ample competent el idence to support them. 

Rel-. Samuel 13. W. ,Johnston. one of the d ~ f r n d a n t i .  is an ortlained 
Baptist preacher. H e  wa. for~ner ly  pastor of the IToodla~r-n Baptist 
Church in Pawtuckett, R. I., a church aiiiliated with the Sorther11 Bap- 
tist Conrention. After a short pastorate he differed with the doctrines, 
custom. and practice. of thiq church and of the Korthern Baptist Con- 
wntion, and instituted a mowment to hare  this ellurch ~viththan.  its 
affiliation ~ i t h  that Con~ent ion  and to change its customs and practices. 
He was i ~ n s ~ ~ r c e ~ ~ f ~ l ,  and rrsignetl as pastoy. K i t h  43 member- of this 
church he established the Enlanuel Gaptist Church of Pan-tnckctt, nhicli 
affiliated v i t h  tlic General .\.sociation of Regular Baptist Churches. H e  
subsequently serred as paqtor of Pa rk  Arenue Baptist Church in Bing- 
hanipton, S. P., a church affiliated with the General -4ssociation of Regu- 



208 I X  THE SUPREMF,  COURT.  [241 

la]. Baptist Churches. H e  also served as instructor in a seminary largely 
supported by the General Association of Regular Baptist Churches. H e  
approves of the doctrines, customs and ~lractices of the General Associa- 
tion of Regular Baptist Churches, and r ~ f u s e s  to adhere to the teachings, 
practices and customs of the Sor the rn  Baptist Conwntion, the Southern 
Baptist Convention, the North Carolina State Baptist Con~en t ion  or the 
Roanoke Baptist Association. 

I n  February 1952 the North Rocky Mount Missior ary  Baptist Church 
elected Rev. Sanluel 11. TT. Johnston as its pastor. :Prior to his election 
he  assured the church's officers it was not his purpose to have the church 
~vithdram froin the Southern Baptist Convention. Some lnonths later 
there lvere discussions between Johnston and his Board of Deacons as to 
the use of Southern Baptist Convention literature in the Sunday School 
or the use of such literature prepared and published by the General 
Association of Regular Baptist Churches, as to the co-operative and other 
programs of the Southern Raptist Convention, as to the use by many 
leaders i n  the Southern Baptist Convention of the Revised Standard 
Version of the Bible, and as to the teaching p e r m i t t d  in  the seminaries 
and s~liools of the Southern Baptist Convention. That  for  several months 
until a few days before 9 August 1953 conl-ersations were had as to the 
withdra~val of the Kor th  Rocky I lount  Missionary E'aptist Church from 
the Southern Baptist Convention. 

.lhout 1 April 1953 Rev. Samuel H. W. Johnston disclosed his plan 
that  ~vlien he got his business lined u p  he was going to have the North 
Rocky hfount Missionary Baptist Church withdraw from the Southern 
Baptist Convention, and that  he would then run  the church like he wanted 
to run  it. That  if the church did not vote to withdraw from the Southern 
Baptist Convention, he mould resign as its pastor. That  on or about 
1 ,iugust 1953 G. W. Stoglin, one of the defendants, told David Lewis, 
a member of the churcli, that  the plans were to form an Independent Bap- 
tist Church from the S o r t h  Rocky Xount  Missionary Baptist Church, 
and then to affiliate with the General Association of Regular Baptist 
Churches. 

At the 11 :00 a.m. service on Sunday, 9 August 1953, of this churcli 
Rev. Johnston presented to the congregation the Ilesolution set forth 
below : 

"TVhereas, the Southern Baptist Convention tolerates and accepts 
liberalism and unbelief and apostasy in some of its seminaries and 
schools, and 

'The reas ,  many of the leaders of this convention are promoting the 
sale and use of the Revised Standard Yersion and the Interpreter's Bible, 
and 
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T h e r e a s ,  tlle Co-operative Program forces a participating Ba1jti.t 
to support tliese schools, these leaders and tlieir programs whether lie 
wants to or not, and 

"TTllereas, the undenlocratic methods of the conveation prevent us from 
bringing about a reform from within, and 

"TTllereas, the Xor th  Rocky Mount Baptist Church accepts the Bible 
and opposes modernism nhicli denies its t ru s t~~or th iness  and is an  eneiny 
of the Christian faith, therefore 

"Be I t  Resol,-ed, that the Sort11 llocky Xount  Baptiqt Cllurcll irnme- 
diatelg n ithclraw fro111 further participation in the convention program 
and i t i  organization, until such time as tlle conrention deals n i t h  and 
rectifieh these evils. 

"Be I t  Fur ther  Rebolxed, that  a copy of this resolution be sext to the 
Southern Baptist Conr ention IXeadyuarters and also to the North Caro- 
lina State Baptist Conrention. 

"Be I t  Fur ther  Resolved, that  after ni t l ldra~val  the North Rocky 
Momit Baptist Church continue its ministry in this coinmunity as an 
Independent Missionary Baptist Church." 

Of the congregation present, 241 rotecl in favor of the Resolution, 144 
against it, and about 200 abstained from ~ o t i n g .  The  defendants, and 
thobe united in interest ~ ~ i t l l  them, proposed, voted for, accepted, and 
approved the Re-.olution. The findings of fact in this paragraph are 
based upon stipulations entpred into by the parties a t  a Pre-Trial  Con- 
ference. 

The General Association of Regular Baptist Churches is a separate and 
distinct organization, not associated or affiliated with the Northern or 
Soutliern Baptist Conventions, the Xorth Carolina State Baptist Conr-en- 
tion, or the Roanoke Baptist hsociat ion.  I t s  headquarters are in Chi- 
cago. Ill., and it has 657 churches affiliated with it, only two of nhich 
are ill the Soutliern states. I t  has its O T T ~  p~b l i sh ing  houses for the 
issuance a i d  distribution of religious literature, supports and contributes 
to  n ~ i ~ b i o n a r y  ~ ~ o r l i  through mission boards approved by it, and support; 
fire religious schools. I t  holds annual conventions, and has an active 
co~nmittee or council to carry out its purposes and ailnq. This association 
and its affiliated churches constitute a separate and distinct denominn- 
tional organization within themselre?, conducting and supporting activi- 
ties, programs, in.;titntions and practices distincti~-e to it,  and to tlioqe 
n h o  adhere to its order and doctrines. 

On 9 August 1953, and ~ u h w p e n t  thereto, the defendants, and tlioce 
united in interest n i t h  them, hare  caused the h'orth Rocky Xount  Mis- 
sionary Baptist Church to take the following action: 

1. Withdraw from the Roanoke Baptist Aqsociation, the North C a r e  
linn State Baptibt Collve~ltiorl and the Southern Baptist Convention, and 
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from their programs and activities, except support of tlie Baptist Or- 
phanage. 

2. Stop using the Sunday School and Religious Li  erature of the South- 
ern Baptist Conventjon, and begin using the Sunday School and Religious 
Literature of the General Association of Regular Baptist Churches. 

3. Withdraw its support from the missionaries and mission progranl 
of the State and Southern Baptist Convention, the support of which it 
had pact iced  for many years, and on at least one cccasion gave it.; sup- 
port to  a mission of or approved by thfl General A~sociat ion of Regular 
Baptist Churches, the first time as f a r  as the evidence discloses such prac- 
tice had been followed by the church. 

4. Withdraw its support from the Baptist Schoolr, and Seminariez, the 
support of whic l~  it had practiced for many years. 

5. Discharge several of its church officers and Sunday School teachers 
for the reason that  they had oppobed and voted against the resolution on 
August 9, 1953, and "because they are not in harmony with the stand tlie 
church has taken." 

6. The Board of Deacons has approved and agreed that  the pactor shall 
h a ~ e  the exclusirc control of the pulpit, with the poner to say who -hall 
and who shall not occupy the same, such an understanding being n de- 
parture from the custon~ and practice of' tlie local church itself as n-ell as 
Micsionary Baptist Churches generally. 

The defendants, and those united in interest with them, are in posqes- 
sion of all the property of the church, and that  they have repudiated, and 
departed the doctrines, customs, practices and usages of the Sort11 Rocky 
Mount Missionary Baptist Church, as the same exisied prior to 9 August 
1!)53. 

The plaintiffs have not repudiated or departed the doctrines, cu-toins, 
practices and usages of the North Rocky Mount Xissionary Baptist 
Church, as the same existed prior to 9 August 1953. 

The use and possession of the church lot and building by the defenclants 
for tlle p u l p s e s  and in the manner in which i t  is now being used and 
possessed constitutes a breach of the trust imposed by the terms of the 
deed from Trevathan and wife to the trustees of the church. 

That  the real and personal property of this church belongs to. and 
ql~ould be awarded to, the plaintiffs who constitute a part  of the true 
congregation: that  the individual defendants ha re  ceased to be a part  of 
the True congregation of this church. 

Property rights being involved, the Court has jur:sdiction to hear and 
determine such rights. 
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That i n  the S o r t h  Rocky Xount  3lissionary Baptist Church the church 
prqwrty  belongs to the true congregatioil, \tho are entitled to its poqse3- 
sion. 

That  tlle truc congregation in church organizations ia those n h o  adhere 
and zubrnit to the regular order of the church, local and general, ~ rhe the r  
a majority or minority of membership. 

That  the incli\idual defendants ill this action hare  departed from the 
fundamental usages, customs, doctrine, practice and organization of the 
Korth Rocky Xount  Missionary Captist Church and of the denomination. 
and that said defendants refuse to adhere and subinit to the regular order 
of the cl~urch,  and are, therefore, not a part  of the true congregation of 
said church. 

Tlint the plaintiffs h a l e  remained true to the fundamental usages, 
cu-toms, doctrine, practice and organization of the Xor th  Rocky Mount 
Mi-sionary Baptist Church and of the denomination, and that  they do 
adhere and submit to  the regular order of the church, and that  they are, 
therefore, a part  of the true congregation. 

That  the defendants should be enjoined and restrained from interfcr- 
ence with the use and possession of the church property by the true 
congregation. 

It is apparent that  the Trial  Judge has designated certain matters as 
Findings of Fact, which should he designated Conclusions of  lam^. 

Tlie findings of fact stated above are supported bp adequate colnpetent 
evidence. 

T l ~ c  Rev. Samuel H. W. Johnston testifying with respect to the prac- 
tive.. customs, doctrine and usages of Southern Baptists said, 11. 411 of 
tlle Record : "If what we have seen is significant of what Southern Bap- 
t i ~ t .  stand for, I don't want any part  of it. I'll never quit preaching the 
truth. I will fight this till the day I die. I will denounce evil wherever 
1 find it, and the Baptist organization in the South is rotten to the corc." 

Dr. R. T. Krtcham, a national representative of the General Associa- 
tion of Regular Baptist Churchci: and editor of their official organ, testi- 
fied as a witnev for the defendants that  his association holds to  the view 
of premillennialism, that  the millennia1 question has been made a test 
of fellowship by virtue of the fact that  his association put. a premillennial 
interpretation on Art. 17  of the Baptist Fa i th  and Message, and that  a 
post millennia1 church has never applied for fellomllip in  his association. 

The Conclusion of Law made in this case : "That the true congregation 
in church organizations is those who adhere and submit to  the regular 
order of the church, local and general, whether a majority or minority of 
memhership" is not a correct s t a t en l~n t  of the law. under the pleadings 
and facts before us. 
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I11 Diz V .  Pmif t ,  supra, i t  was alleged in the complaint, and admitted 
in the answer, that  the Dan River Primitive Baptiqt Church has a t  all 
times been conducted and governed by the rules, custcms and usages which 
control Primitive Baptist Churches. BI ogden, J., speaking for the Court 
said:  "Our case was not tried upon the theory tha :  the association has 
any power to impose its will upoi the local church, or to determine which 
faction constitutes the true church. The auestion v i t h  us is whether or 
not the independent sovereignty of tlie local church is limited by adher- 
ence to the principle of order, doctrint., and practice as handed down 
through generations of Primitive Baptist church life. Upon the record, 
there was sufficient evidence of such limitation to be submitted to the 
jury, and the jury has returned its verdict into court in accordance with 
law. Whether this record properly prwents or reflects the proper and 
established church polity of Primitive Baptists, we know not." 

I n  the instant case there i i  no allegation in the complaint tha t  the 
Xor th  Rocky Mount Missionary Baptist Church has been a t  all times 
governed and conducted by the rules, customs and practices of Missionary 
Baptist Churches in general, nor have the defendants made any such 
admission. The Record before us discloses that  the North Rocky Mount 
Missionary Baptist Church from the beginning has been a pure democ- 
racy and independent of any external control. I t  js known to all that  
from the beginning Baptist Churches have retained, and refused to g i re  
ua) their independence. 

The proper conclusion of law in this case is that  t.1e true congregatioir 
of tlie Sort11 Rocky Mount Missionary Baptist Church consists of those 
members of its congregation who adhere to the cha-acteristic doctrines, 
usages, customs and practices of that  particular church, recognized and 
accepted by both factions before the dissension b e t w e n  them aroqe. 

The Tr ia l  Judge made elaborate findings of fact as to the organiza- 
tional and operational structure of JIissionary Baptist Churches generally 
in this State and nation. a l l l  of these findings of fact are irrelevant and 
iirumaterial. The question for decision before the Tr ia l  Court was the 
same as that presented to us for decis io~~,  which quei:tion we hare  stated 
heretofore in  this opinion. 

The defendants contend in their brief that  "an ~xanlination of this 
Rrlcord discloses that the only difference that exists between the plaintiffs 
and defendants in this action is continued coopera t io~~ and affiliation with 
the State and Southern Baptist Conventions." The d.fendants, therefore, 
contend that  the rule that  the majority of an  independent or congrega- 
tional society may not dirert  the property from the denomination to 
which the society belongs, or from the fundamental doctrines and tenets 
t o  which it originally ~ubscribed, does not prevent sl ch a majority. orer 
the objection of a minority, from serel;iug a 1-oluntarp ecclesiastical con- 
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nection of the society from another body. 45 Am. Jur. ,  Religious So- 
cieties, p. 766; Anno. 8 -1.L.R. 123; - h n o .  70 A.L.R. 86;  Organ il feeting 
House v. Sea ford ,  16 N.C. 453. I n  the Organ  i l fee t ing House  Case the 
bill charged a part  of tlie n~elnhers composing the Lutheran Church 
adopted a general synod, a foim of church gorernment previously un- 
kno~r-11 to the Lutheran Church. I n  our opinion, as x e  view the evidence 
in the Record, far  more serious differencrs exist. 

The defendants, and tlioce united in interest with them, h a ~ e  done the 
following things : 

One.  Tliey hare  ceased to participate in the general progranls and 
activities of the Roanoke Baptist -Issociation, the S o r t h  Carolina State 
Baptist Conrention and the Soulhern Baptist Conrention, and ha re  with- 
drawn their financial support of these agencies and institutions in their 
Co-operatiye Program, except support of the Baptist Orphanage, contrary 
t o  what the North Rocky Mount Missionary Baptist Church did before 
the dissension i n  the congregation began. 

Z'ZL'O. They have resolved that  the S o r t h  Rocky Xount  Jlissionary 
Baptist Church, after such cessation of affiliation with the local, State 
and Southern associations, shall continue its ministry in the con~munity 
as an  Independent Baptist Church. 

T h w e .  They ha re  stopped the use of Sunday School and Religious 
Literature prepared and approved by the Southern Baptist Conrention, 
and are using Su~ lday  School and Religious Literature prepared and pub- 
lished by the General Association of Kegular Baptist Churches, an asso- 
ciation, which, according to tlie teqtimony of Dr. R. T. Ketchani, its 
national representative and editor of its official organ, holds to the v i e ~ r  
of premillennialism, and that the mille~mial  question has been made a 
test of fellowship. This is contrary to what the Xor th  Rocky Mount 
Jlisqionary Baptist Cllurch did before the dispute in the congregation 
arose. 

F o u r .  The Board of Deacons hare  approved and agreed that  the Rev. 
Samuel 1%. TT'. Johnston shall h a w  exclusire control of the pulpit, with 
p o v ~ r  to say who shall, and KI IO  rhal! not, occupy the same, contrary to 
the custom and practice of this particular church befo1.e the diisension 
began. 

F i r c .  Tliey have discharged several of the Kortli Rocky 9lonnt Nis- 
qionary Baptist Church officer$ and Sunday School teachers for the rea- 
son they opposed and roted againqt the Resolution adopted on 9 -1uguqt 
19.53 by an afirmatire Tote of 2-11 members against a negatire rote of 
111, ~ ~ i t h  200 abqtaining from voting, out of an enrolled membership of 
approximately 1,300 person.. 

,Ti.?. The Rev. Sainuel H. IT. Johnston has done all he could to sepa- 
rate him=eSf a. f a r  a. possible from the programs of the Korth Carolina 
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State Baptist Conr.ention and the Southern Baptist Convention, until 
such time as certain things he called "evils" are reciified. 

The plaintiffs, and those united in interest with them, have done these 
things : 

One. Have since 9 -iugust 1953  regularly conducted meetings else- 
where than in  the North Rocky Mount Baptist Church, with an ordained 
minister in the pulpit. 

Two. Have continued to use the Surlday School and Religious Litera- 
ture prepared and published by the Southern Baptist Convention. 

Three. Have continued to participate in, cooper,%te with, and support 
the programs and activities of the Roanoke Baptist Association, the 
Nor th  Carolina Baptist Convention and the Southern Baptist Convention. 

Four. Have circumspectly and carefully done exactly what the mem- 
bership of the North Rocky Rlount Xisi ionary Baptist Church did before 
the dispute between the factions arose. 

The defendants, and those united in interest with them, by resolving 
tha t  the North Rocky Xount  Missionary Baptist C'hurch shall continue 
its ministry in the community as an  Independeni, 3Iissionary Baptist 
Church, and by doing the things found as facts by the Trial  Judge, as set 
forth in this opinion, and by being in possession of and using the church 
property for those purposes and plans have, as agaiist  the plaintiffs, and 
those united in interest with them, who are a faithful minority, diverted 
the property of the Nor th  Rocky Mount Missionary Baptist Church to 
the support of usages, customs, doctrines and pr,ictices radically and 
fundamentally opposed to the characteristic usages, customs, doctrines and 
practices recognized and accepted by both factions o f  the congregation of 
this particular church before the dissension between them arose. 

The  defendants contend that  the court erred in taxing the costs against 
the individual defendants, for the reason tha t  the defendants individually 
are not parties to the action. The court's ruling seems to be correct for 
i t  would appear that  these parties are  sued as individuals, and the title 
of the positions they hold are merely descriptio personae. 

The  evidence in  the Record discloses that  the Rev. Samuel H. W. John- 
ston was the person, who inspired and led the movement, which caused 
the dissension in the Xorth Rocky Mount Xissionary Baptist Church. 
The evidence clearly sho~vs the purpose of this mo~emen t .  Dar id  Bras- 
well, a member of this church, testified as a witness for the plaintiffs 
(R., p. 196)  : "At the last of March or the first of April N r .  Johnston 
was around a t  my house. We were discussing thc church situation in  
general, and he made the remark that  when he got his business lined up, 
he was going to pull the church out of the Convention, and run  it like he 
wanted to  run  it." 8. J. Silberhorn, a witness for the plaintiffs and a 
member of this church testified (R., p. 154) : "At a Deacons' meeting a 
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neek  or two before the  actual  T-oting of the withdrawal  f rom the Southern 
Baptis t  Conrent ion one of the T)eacons niked this cluestion of the  Pastor ,  
and  I belieye T can  quote i t  i n  his  words. H e  says, 'Pastor, wha t  a re  we 
going to do a f te r  n e  wi thdrau  fro111 the Southern Baptiqt Conren t ion?  
Don't  yo11 th ink  we ought to  have ?omething prepared i n  ~vliicll  to  present 
to  tlie people?' and the Pas tor  an-wered, 'Ye., I p lan  t h a t  a i  soon as the  
~ o t i i l g  is orer ,  t h a t  I a l ~ n o u l ~ c e  to the congregation t h a t  n e  app ly  f o r  
fel lonship i n  the General -1sseinhly of Regular  B a p t i i t  Churches.' " 
I ) R T . ~ ~  Lewis, a member of the  ch lml l ,  testified as  a ~ i i t a e s a  f o r  the  plain- 
tiffs tha t  G. W. Stoglin, one of tl,e defendants, told h i m  prior  to  the  meet- 
i n g  of 9 August 1953 (R., p. 16s)  : "That  their  plans were to  n i t h d r a w  
f rom the Southern Baptis t  C o n ~ e n t i o n  and  S ta te  Bapt i s t  Conrention, 
and  form a n e v  I~ndepcndent  l3apti.t C'hurch and affiliate themselres 
with the General  Alssocintion of Regular  Baptists." 

W e  h a r e  carefully examined a i d  con-idered all the defendants' asqign- 
lilents of error, including the authorities cited i n  their  brief,  and  the 
defendants haye not  shown prejudicial e r ror  sufficient to j w t i f p  another  
t r ia l  of thiq long and bitterly contestecl c a v .  The  h f a t  of conflict is over, 
and the time llas come i n  the Iiocky J l o u ~ i t  N i ? s i o n a r -  nap t iq t  Cli11rc11 
f o r  the eserciqe of thc Chris t ian graces of recoliciliatioli, forbearance, 
brotherly love and unity. according to the admonition g i ren  hy tlic Apostle 
P a u l  to tlie Church  a t  Corinth. 

T h e  lower court ordered, adjudged and decreed: "That  tlie plaintiffs 
and all otlier members of .aid church n h o  adhere and qub~ni t  to tllp regu- 
l a r  order of the  church, local and general, are the t r u e  conprega t io~~."  
T h a t  p a r t  of the  judgment ni l1  he modified to  read as f o l l o w  : "Thar the 
t rue  c o ~ i g ~ e g a t i o i ~  of t h e  N o r t h  Rock. X o u n t  Misqionary Baptis t  Church 
conbists of the plaintiffs and all orher members of the congregation who 
adhere and w h i t  to  tlie charactrr i - t ic  doctrines, usage<, customs and 
practices of thi-  par t icular  church. recognized and acceptcd h~ both fac- 
tion. of the congregation before the di.qension b e t ~ r e e n  them arose." 

W e  conclude t h a t  the comt'q finding? of fact  n ere cupported hy compe- 
tent eridence, and t h a t  they a re  infficirnt to  suqtain the judgn~ent ,  as 
herein modified, based thereon. TTToody c. Ricrncfi, sl ipro.  

Judgment  modified and  affirmed. 
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CITY O F  GOLDSBORO v. ATLAXTIC COAST LINE R4ILROAD COJIPAST 
ASD GOLDSBORO USION STATION COMPANY. 

(Filed 15 December, 1954.) 
1. Statutes  S 2-- 

Where a local statute (Chapter 397, Private Laws of 1901) giving a 
municipality power to improve its streets and assess abutting owners for 
a part of the cost, is enacted prior to the effective date of the amendment 
of the State Constitution, Art. 11, Section 29, a subsequent local law which 
n l e r e l ~  increases the jurisdiction and anthority gmnted to the city in 
regard to such inlprorenlents (Chapter 213, Private Laws of 1925) does 
not violate the constitutional proscription. 

2. Municipal Corporations 5 30- 
Chapter 222, Public Lams of 1931, was intended 1.0 be merged into the 

framework of the Local 1n:grovement Act of 1915, Chapter 56. G.S. 
160-79 ; G.S. 160-104. 

3. Same- 
Chapter 222, Public L a m  of 1931, does not repeal the provisions of 

Chapter 397, Private Laws of 1901, or Chapter 216, Private Laws of 1928, 
relating to paving of streets, but the local acts will be construed a s  escep- 
tions to the general statute. 

4. Statutes 8 l2-- 
Ordinarily, a local statute is not repealed by a subs~?quent general statute 

upon the subject. 

5. Municipal Corporations 8 30- 

Where municipal streets cross or r ~ m  contiguous with the edge of a 
railroad right of way, the lands of thch railroad abut the streets for the 
purpose of levying assessments for the improvement of the streets. 

Legislative determination that  property abutting municipal streets, in- 
cluding the rights of way of railroad companies, is benefited by improve- 
ment of the streets is conclusive upon the owners and the courts, and the 
railroad colnpany will not be heard to contest the validity of the assess- 
ments on the ground that  the railroad lands a re  not, beneflted by the im- 
provements. 

APPEAL by clefeildants f rom Parker (Joseph ITr.), J., a t  Apr i l  Civil 
Term,  1054, of WAYNE. 

Proceeding before the Board  of Alderinen of the ci ty  of Goldsboro by  
which street p a r i n g  assessnients v e r e  levied b y  the  Doard act ing in fu l l  
compliance wi th  t h e  machinery and  powers provided i n  Chap .  397 of t h e  
P r i v a t e  Acts of 1901 a n d  i n  C'hap. 215 of the  P r i r s t e  Acts of 1925 on 
streets which : 



N. C.] FALL T E R U ,  1954. 217 

( a )  Cross a t  right angles the right of n7ay conve~ed to the defendants; 
(b)  Cross the tracks of the defendants and are contiguous with the 

right of way conreyed to the defendants; 
(c)  Parallel and are contiguous with the right of way owned by de- 

fendant Atlantic Coast Line Railroad Company, and abut the boundaries 
of the tract of land owned by the Goldsboro Union Station Conipaay. 

Protests filed by defendants ~ ~ i t h  the Board of Aldermen of the city 
of Goldsboro were overruled, and the assessments were adopted by the 
Board. Defendants appealed therefrom to Superior Court, to which the 
case was submitted and heard upon an agreed statement of facts. 

The agreed facts are substantially these: 
1. The city of Goldsboro is a municipal corporation organized and 

existing under the laws of the State of North Carolina. 
2. The Atlantic Coast Line Railroad Company is a corporation legally 

created and organized under the lams of the State of Virginia, duly and 
legally authorized to engage in business in  the State of North Carolina, 
and on the dates and a t  the times mentioned in the statement of facts was 
and is engaged in  business in  said State,-maintaining and operating a 
railway system in  and through the State, and elsewhere in the United 
States.-a portion of its track and railway system lying in the city of 
Goldsboro, Wayne County, North Carolina. 

3. The Goldsboro Union Station Con~pany is a corporation legally 
created and organized under the laws of tlle State of North Carolina, and 
maintains and operates a railway depot, baggage and express terminal, 
railroad sidetracks and loading tracks in the city of Goldsboro, Wayne 
County, North Carolina. 

4. The -4tlantic Coast Line Railroad Company, by warranty deed 
dated 9 March, 190i, and duly recorded, obtained from F. I<. Borden e f  n l .  
a certain tract of land, situate in the city of Goldsboro, T a y n e  County, 
S o r t h  Carolina, owned and utilized by i t  for  a portion of its track and 
right of way through tlle city,--which tract of land is a strip 130 feet 
wide-65 feet on each side of the center line of said track, and adjoins 
the northern edge of Pine  Street on its southern boundary and extends 
northwardly a distance of 4,177 feet. 

5 .  The Goldsboro Union Station Company, by deed dated 1 July,  1908, 
and recorded in office of regiqter of deeds for Wayne County, obtained 
from Atlantic Land and Improrenient C o m p a n ~ ,  a certain tract of land 
qitnate in the city of Goldsboro, V a y n e  County, S o r t h  Carolina, owned 
and utilized by it for its railroad depot, baggage and express terminal, 
railroad sidetracks and loading tracks, plat of which is recorded in Book 
96 a t  page 85 in the office of said register of deeds. ( I t  being agreed that  
any one of the parties hereto may attach to the agreed statement of facts 
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and present to the court copies of any deeds, leases or maps pertillent to 
the lands, streets and crossings involved in  this action.) 

6. "The city street designated as Pine  Street" clrosses the tracks of 
Atlantic Coast Line Railroad Company from east tc \vest,-the northern 
edge of the street being contiguous with tlle southern boundary of F. K. 
Eorden tract of land, hereinabore described, and the southern edge 
being contiguous with the right of m y  owned in fee simple by the Rail- 
road Company under other conr-eyancei; and the northern edge of said 
Pine  Street i.; contiguous wit11 a part  of the south?rn boundary of the 
t iact  of land conr-eyed to the Goldsboro Union Station Company by deed 
from Atlantic Land and Irnprovement Company as hereinabove set forth. 

7 .  "The city streets designated a.: Clleitnut and Mulberry Streets" cross 
(1 )  a t  right angles tlle right of way of the Atlantic Coast Line Railroad 
Conlpany conveyed to it by F. 11;. Borden, ef al., as hereinabore set forth, 
and ( 2 )  the tracks of the company, froin east to west. And certain part 
of' northern edge of Chestnut Street is contiguous with southern boundary 
of' tlle tract of l a i d  owned by the Goldsboro Union Slation Company, and 
crosses the ~idet racks  and loading tracks of the company. And Mulberry 
Street grade crossing was constructed on or about the year 1909, the costs 
of which were paid by the Trnion Station Compauy and the Railroad 
Company. A h d  about the year 1909 a grade crossing on Walnut Street 
extended was closed and V a l n u t  Street was closed at the western edge of 
its intersection with Carolina Street. A1lld on or abclut the year 1918 the 
grade crossing a t  Cheqtnut Strcet v a s  constructed,--the costs of which 
were paid by the rnion Statioli Company and the Railroad Company. 
.lnd the cro~sings and a w a  iu rluestion were outside the city limits of 
the city of Goldsboro until thc~ extcnsioli of the city limits in year 1909. 
And the grade cros~ings a t  Mulberry Street and Chestnut Street har-e 
been used by the public since they vere  constructed during the years ahore 
set forth. 

S. "The city street designated as Elnl  Street" crosses the tracks of the 
-itlantic Coast Line Railroad Company fieom east to west and both the 
northern and southern edges of tlle street are contiguous with the right 
of way owned by the Railroad Company under valid conveyances. 

9. '(The city street designated as Georgia Street" parallels with the 
right of way and the F. K. Borden tract of land, hereinabove described, 
a l ~ d  the eastern edge of said street parallels the tracks of the Railroad 
Company and contiguous with the western edge of t l l ~  right of way of the 
Railroad Company between Ash and Pine  Streets. 

10. The Board of Aldermen of the city of Goldsbclro, acting under the 
provisions of Chap. 397 of the Private .lets of 190 1, and Chap. 215 of 
the Private -lets of 1925, adopted a paving program for the city on 
7 August. 1950, i n  which progr&n these streets were to be, and were 
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paved, to wi t :  (1)  P ine  Street, from TTirginia Street to Griffin Street;  
( 2 )  Georgia -irenue, from ,\sh Street to Pine  Street;  (3 )  Chestnut 
Street, from Carolina Street to Georgia -\venue; (4)  Elm Street, from 
George Street to Griffin Street;  and ( 5 )  Xulbcrry Street, from A.C.L. 
R.R. Company track to Georgia Arenne. 

11. I n  full compliance n i t h  the machinery and powers p r o d e d  in the 
two acts referred to in preceding paragraph of the Roard of Aldermen 
adopted asqessment rolls for the completed paring program : 

I. I n  n-hich assessment roll. the >ltlantic Coast Line Railroad Com- 
pany was assesced: (1 )  For  streets crossing a t  right angles the right of 
way o~vned by it certain arnounts on north and south side* of Chestnut 
Street, and of Mulberry Street;  (2 )  F o r  streets crossing the tracks of 
the Railroad Company, and contiguous with the right of way owned in  
fee by it, certain amounts on north and south sides of Pine  Street, and 
of Elm Street;  (3)  Fo r  streets paralleling and contignous to  the right 
of way owned by the Railroad Company certain amounts on Georgia 
-1venue ( a )  from S s h  Street to  Mulberry Street. and (b )  from Nulberry 
Street to Walnut Street, and (c)  from Chestnut Street to Pine  Street. 

11. Tn which as.essment rolls the Goldsboro Union Station Company 
was assessed: (1) F o r  streets situate acrov the land and tracks of said 
company on north a:id south sideb of Chestnut Street;  ( 2 )  F o r  streets 
contiguous with the boundaries of the tract of land owned by the company 
( a )  on north 4de  of Chestnut Street, and (b )  on north side of Pine  
Street. 

12. Protest. of tlic .ltlantic Coast Line Railroad Company and the 
Goldsboro T'nion Station Company to each of the aases.ments hereinabol-e 
set forth were duly filed with and piwented to the Board of Aldernien of 
the city of Gold~boro a t  its meeting held for that p u r l m e  on 1 9  Xay,  
1952, and on 2 June ,  1952. From the ruling of the Board in orerruling 
said protest., and in adopting said assessment roll., the Railroad Com- 
pany and the Cnion Station Company gave notice of appeal, and the 
matter was properly presented to tlic Superior Court of T a y ~ l e  County, 
S o r t h  Carolina, and said court has jnridict ion.  

-%nd as exhibits to the agreed statement of facts, thc record discloses: 
Exhibit &I. l T a r r a n t y  deed from I?. li. Borden, r f  nl., to the Atlantic 

Coast Line Railroad Company referred to hereinabore. 
Exhibit 73. Dced from ,ltlantic Idand cC- Iniprorement C'onll)ang, called 

for conreniei~ce "Im1)rorement Compal~p," to Gold.boro 1-nioa Station 
C o r n p a n  referred to hereinabow. 

Exhibit C. needs from F. I<. Xorrlell and x i f e  betveen dates of 17  
October. 1901, and 30 October, 1912, for some of 10th sold from the land 
shown on '(I1Iap a d  subdirision of land of F. K. Rorden, Goldsboro, 
3. C.," pepa red  by L. J. Schwab in . J ~ n e .  1907. and recorded in  Map 
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Book 2, page 2, described in  reference to Xulberry, Walnut and Chestnut 
Streets, and Georgia and Carolina Avenues, and the railroad lines and 
IJnion Depot, all shown on said map. 

The parties hereto pray the court to determine the following questions: 
"(1) Are Chapter 307 of the Private ,lets of 1901 and Chapter 215 of 

the Pr iva te  Acts of 1925 valid and controlling in  this mat ter?  
"(2)  I s  the Atlantic Coast Line Railroad Company liable for the 

street assessments assessed against i t  for the paving on Chestnut Street 
and Mulberry Street, which cross a t  right angles the right of way con- 
veyed to the Atlantic Coast Line Railroad Company by F. K. Borden, 
et  a12 

"(3 )  I s  the Atlantic Coast Line Railroad Company liable for the 
street assessments assessed against i t  for the paving on Pine  and E l m  
Streets, which cross the tracks of the Atlantic Coast Line Railroad Com- 
pany and are contiguous with the right of way owned in fee simple by the 
Atlantic Coast Line Railroad Company ? 

"(4) I s  the Atlantic Coast Line Railroad Company liable for the 
assessments assessed against it for paving on Georgia Avenue, which 
parallels and is contiguous with the right of way of the Atlantic Coast 
Line Railroad Company? 

"(5) IS the Goldsboro Union Station Company liable for the assess- 
ments assessed against i t  for  paving on that  portion of Chestnut Street 
which crosses the land conveyed to the Goldsboro Union Station Com- 
pany l 

"(6)  IS the Goldsboro rnion Station Company liable for the assess- 
ments assessed against it  for paving on that  portio.1 of Chestnut Street 
and on Pine  Street, which strips are contiguous with the boundaries of the 
tract of land owned by the Goldsboro Union Statior. Company?" 

The cause coming on for hearing, and being h e a d  in Superior Court, 
before Judge Presiding, a jury tr ial  being waived, j.ldgment was entered 
i n  which it was "found, adjudged, orde13ed and decreed7': 

"1. That  each and every street herein below named, and at the points 
designated, were, at the time of the improvements and assessments about 
which this controversy arose, and had been for forty or more years, a 
par t  of the regular street system of the City of Golclsboro. 

"2. That  all of the improvements and the assessments assessed therefor 
which are the subject of this controversy were made in  full compliance 
with Chapter 215 of the Private Acts of 1925, which now constitutes a 
part  of the Charter  of the City of Goldsboro. 

"3. Tha t  Chapter 215 of the Pr iva te  -4cts of 19!25 is valid and con- 
trolling in  this matter. 

"4. That  the Atlantic Coast Line Railroad Company is liable for and 
indebted to the City of Goldsboro for the assessmenfs assessed against i t  
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for the paying done on Chestnut and Yulberry Streets, which cross a t  
riglit angles the right of way conveyed to  it by F. K. Borden, e t  al." 
Amount stated. 

" 5 .  That  the &ltlantic Coast Line Railroad Coinpaily is liable for and 
indebted to the City of Goldsboro for the assessments asseqsed against it  
for  tlie paring done on Pine  and Elm Streets, ~vhieh cross the tracks of 
said Railroad, and are contiguous TI-ith the right of n a y  owned by it in 
fee simple, in the . . . amount." .Inlount stated. 

"6. That  tlie Atlantic Coast Line Railroad Company is liable for and 
indebted to the City of Goldsboro for the assessments assessed against it 
for  the paving done on Georgia Arenue n.llic11 parellels and is contiguous 
to tlie right of way owned in fee by said Railroad, in the total sum" . . . 
stated. 

"7. That  tlie Goldqboro Union Station Company is liable for and in- 
debted to the City of Goldsboro for the assessn~ents aisessed against it 
for the paving on tha t  portion of Cliestnut Street which crosses the land 
conreyed to it, in the total . . . sum" . . . stated. 
"8. That  tlle Goldsboro Union Station Company is liable for and 

indebted to the City of Goldsboro for the assessments assessed against it 
for  the paring on that portion of ('liestnut and of Pine  Street, which 
s t r ip sa re  contiguous ~ i t l i  the boundarieb of the land conreyed to it in 
fee, in the total . . . smn" . . . stated. 

"9. That  all of the above assesrnients, from the dates of the confirma- 
tion thereof constitute a lien agaiiiqt tlie respective abutting property 
againqt which the same was assessed. 

"10. That  the costs of this action be paid by tlie defendants." 
"The defendants object to the findings of fact as set forth in para- 

graphs I, 2 ,  3, 4, 5 ,  6, 7 a i d  8 of the judgment and move that  the same he 
set aside, for that tlie same are contrary to  law and the facts as set forth 
in  the agreed statenlent of facts. Motion orerruled. Defendants except. 
(Exception #I.) 

"Defendants object to tlie conclusions of law as set forth in the judg- 
ment. Objection overruled. Defendants except. (Exception #2.) 

'.L)efcndantj object to tlle judgment and the signing tliereof. Ohjec- 
tion overruled. Def~ndan t s  except. (Exception #3.)" 

A\ncl defendants appeal to Supreme C'ourt and assign error. 

WITBORXE, J.  The defendants, appellants, assign as error the matters 
to vr-hich their Exceptions 1, 2 and 3 relate,-specifying under the 2nd) 
error in the conclusion that Clinpter 215 of tlle Private Acts of 1925 is 



232 I N  THE S U P R E M E  COURT. [241 

valid and controlling in  this action. And while in brief filed in this 
Court there is no reference to any particular exception, or assignment of 
error, appellants arrange their argument under the general heading "The 
court erred in ruling that defendants :ire liable for assessments on the 
right of way," and treat the subject in three subdivisions: 

"A. The authority of a niunicipa1it.y to make improvements on the 
right of way is linlited by the Xor th  Carolina General Statutes 160-104"; 

"B. The parties assessed received no benefit from the impro~-emc-nts 
are not liable for such assessments"; 

"C. Chapter 215 of the Private Laws of 1925 is void under the Consti- 
tution of S o r t h  Carolina." 

Also appellants in their brief say that in respect to "the power and 
machinery of Chapter 215 of thc Private Acts of 1925 . . . S o  question 
is raised on this appeal as to action of thc Board in complying with that 
Act." 

Hence the Court considers each of the three subdivisions of the suhjcct. 
( C )  I t  is contended by appellant that Chapter 5315 of Private Laws 

1925 is violative of Art. 11, S w .  29, an  simendment to the Constitution of 
3-orth Carolina, which declares, among other things, that  "The General 
Assembly shall not pass any local, private, or special act or resolution 
. . . authorizing the laying out, opening, altering, n~aintaining.  or  dis- 
continuing of highways, streets, or alleys," and that, "Any local, private 
or special act or resolution passed in violation of the provisions of this 
section shall be roid . . ." 

I n  this connection, it is noted that  thtj amendment, Art. 11, Sec. 20, to 
the Constitution, was submitted to and adopted b,g the electorate and 
became effective on the second 'Tedriesday after the first l\londay in  Janu-  
ary, 1917, all pursuant to the provisions of Chapter 99 of Public Laws 
1915. 

And i t  is further noted that  the General ilssemb1,y a t  the 1915 session 
passed "An Act Relating to T.oca1 Ilnprovenlents i n  Municipalities," 
Chap. 56 of Public L a m  1915, ~ ~ h i c h  was incorpoi.ated in the Consoli- 
dated Statutes of 1019, as L\rt. 9 of Chap. 56, and later embodied in the 
General Statutes as 9 of Chap. 160, beginning with G.S. 160-7' 

This act provided that  every n~unicipali ty shall have the power. by 
resolution of its governing body, upon petition signed by a t  least a ma- 
jority in number of the owners, who represent at least a majority of all 
the lineal feet of frontage of land abutting upon the street proposed to be 
improved, to cause local improvements to be mad? and to defray the 
espc11se of such inlprovenlents by local assessment, in manner specified. 
Sections 4 and 5, later C.S. "76, 2707, and now G.S. 160-81 and G.S. 
160-82. -\nd in S w .  2, later C.S. 2704, and ~ O T V  G.S. 160-79, it i.: pro- 
vided that  this act shall apply to all municipalities, and that  i t  shall not 
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repeal any special or local law for the iliaking of streets, sidewalks or 
other improre~~lents  thereby authorized, but shall be deemed to be addi- 
tional and indepeadent legidation for bucli purposes and to proride an  
alternative nletliod uf l~rocedure for such purposes. 

The~cfo re  this act, Chap. 56 of P.L. 1915, did not affect Chap. 397 of 
Pr i ra te  Laws of 1901 relating to tlie city of Goldsboro, and the poner 
give11 to the city for p a r i q  streets remained unimpaired. 

This latter act, Chap. 397 P I ~ I  ate L a m  of 1901, provided in Sec. 6 1  
"that the city of Goldsboro . . . m a 1  pave its streets a ~ i d  sidewalks . . .," 
a ~ i d ,  in Sec. 74, "that the city of Goldsboro shall ha re  power, in it- di-- 
cretion. to a w e s  owneri of l a d  abutting on streets paled by said city 
with an amount not to exceed one-tliird of the actual cost of such paving 
in f ~ w n t  of sllcli abutting land . . ." -4nd the act provided that  all lan - 
or cl '~uw? of lans  or parts of laws ill conflict nit11 tliiq act are hereby 
repei-ilctl, and that it shall take effect ant1 be in force fro111 and after its 
ratification-13 March. 1901. 

- h t l  it  iy further noted that the Gcneral Assembly later pacsed an act, 
C'hal). 215 P r i ~ - a t e  L a n s  l E 5 ,  entitled "-in Alct  for Street and Sidewalk 
Pn t ing  in  the C i t ~  of Goldsboro," in Sec. 1 of nllicli it  is provided in 
pertiilent p a r t :  "The hoard of aldermen of the city of Goldsboro 4 a l l  
liar? poxer and it is hereby authorized, without any petition so to do, to 
pa l e  from time to time inch streets and such sidenalks in the city of 
Gol(lqhoro as, in it. discretion, it map deem aeces>ary, and assess the total 
cost (except co-t of street intersections) of such p a ~ i n g  against the abut- 
tinp land in  proportion to the recpectire frontage of such abutting land 
. . . 'Frontage means that side or limit of the lot or parcel of land ~ r h i c l ~  
abut- directly on the qtreet or 3ide~zalk parement.' " And it is also pro- 
viticd therein "that all l a w  anti rlauses of la\\.. in conflict with thiq act 
arp I l ~ w b y  repealed," and that  tlic act shall bc in full force and rffevt 
from and after itq ratification--10 March, 1925. 

Tllnq it is wen that Chap. 215 of Private Laws of 1925 merely increases 
tlie i l i~ id i c t ion  and autholity granted to the city of GoIti.boro under it.; 
ameiitlrtl charter. Chap. 39; of 1%~ ate Lanq 1001, herciiiabore recited. 
Thi- ( 'ourt ha, lieltl that -uch an act is not r iolat irr~ of Art. T I ,  Sec. 29. 
Der>\c 1 . .  ' r o v - t ~  o f  Lurrlbclrtot~ (I93G'1, 211 N.C. 31, 188 S.E. 857. Sw 
also ,kt. 1 % .  T l o r n e ,  191 S . C .  375, 131 S.E. 753; i i ' i l l i c rm  1 % .  C o o p e ~ ,  222 
S.C'. 3A9, 24 S.E. 2d 484; Btl. of Xrrrlclgcrs I , .  [T'i l tni t~qforl ,  237 N.C. 179, 
74 S.E. ,"d 7 4 9 ;  iq. 7.. S o r m ~ o l .  237 X.C. 20.5, 71 S.E. 2tl 602. C o m p a ~ ~ .  
P r o !  ( < i o n  Po. 1 .  D n p ~ s .  190 S . C .  7 ,  125 S.E. 503; S. I .  Ti'illirrms. 209 
N.C. 57, 152 S.E. 'ill. 

Ken-. then, doeq Chap. 222 of Public Laws 19.71 repeal the provi&lls 
of C'liap. 397 of P r i r a t c  Lans  1901, and Cliap. 215 Private L a m  of 1925, 
relating to paviilg of street.? 7 ' 1 ~  caption of Chap. 222, P.L. 1931, reads 
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as follows : "An Act to  Amend Chapter 56 Article !3 thereof, of the Con- 
solidated Statutes, so as to authorize municipalities to make local im- 
provenients on streets on rights of way of railroads, rind to specially assess 
a part  of the cost of such improrement against property abutting directly 
on the work, other than  property belonging to railroads." 

And the preamble reads: "Whereas, in some of the municipalities of 
the State, certain streets have been laid out, used and occupied on rights 
of way owned by and/or occupied by railroads, upon which street or  
streets i t  may be found desirable to make improv~ments  as defined by 
Section two thousand seven hundred and three of t3e Consolidated Stat-  
utes, and 

"Whereas, i t  appears that  it is impossible to oblain petitions as con- 
templated and required by the provisions of Articlt: nine, Chapter fifty- 
six, of the Consolidated Statutes, for the making of such local improve- 
ments," etc. 

Then Section 1 of the act in pertinent part  reads: ''That Article nine 
of Chapter fifty-six, of the Con~olidated Statutes, be amended by adding 
a t  the end thereof the following paragraph: 

'' 'Municipalities desiring to make street and sidewalk improvements 
on property owned and/or leased by railroad companies, are hereby 
authorized to  make such improvements on any such street used as a public 
street, subject to the rights of any such railroad company to use and 
occupy the same for railroad purposes : Provided, hwever ,  that  the peti- 
tion or petitions contemplated and required by the provisions of the 
.2rticle, need not be signed by such railroad company or companies, nor 
 hall any part of the railroad right of way be considered as abutting 
property, but the said petition shall be signed by a t  least a majority in  
number of the owners of property other than  the r,iilroad right of way, 
who must represent a t  least a majority of all the lineal feet frontage of 
the lands, other than said railroad right of may' . . ," etc. 

Indeed the 1931 act does not attempt to ame~ld  the provisions of 
Section 2 of the Local Improrement Act. Chap. 56 of P.L. 1915. later 
C.S. 2704, now G.S. 160-79. This indicates tha t  the General Xs~embly  
intended that  the act of 1921 should become a p a ~ t  of, and be merged 
into the framework of the Local Tmprorement Act of 1915, in application 
and effect as therein set forth. 

Xoreover, this Court in Rrnnlham zq. Durham, 171 N.C. 196, 85 S.E. 
3$7, quoting from Black on Interpretation of Law:, p. 117, says: "'A 
local statute enacted for a particular municipality for reasons satisfactory 
to  the Legislature is intended to be exceptional and for the benefit of such 
municipality.' " And, continuing, " ' It  has been s d  tha t  i t  is against 
reason to suppose that  the Legislature, in framing a general system for 
the State, intended to repeal a spwial act which loca circumstances made 
necessary.' " 
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IIence this Court holds that  neither Chap. 397 Private Laws 1901, nor 
Chap. 215 cf Private L a n s  of 1'325 is affected by the repealing clause in 
the 1931 act. 

( A )  S o n  re7 erting to the of Chap. 397 P r i r a t e  Law.: 1901 
and Chap. 215 of Private Laws 1945, is the Board of ,lldermen of the 
city of Goldsboro, as a part of a street paring program, empowered to 
assess a part  of the cost upon the property of defendants as abutting 
property ? 

The ansn er  is "Tei." 
Decisions of this Court indicate that  the term "abutting land," as used - 

in these act., is sufficiently broad in meaning to corer land owned and 
used for railroad purposes. ,In affirmative answer is supported by thc 
case of Rinston I>. I?. R. (1021) ,  1P3 S . C .  14, 110 S.E. 645. There the 
city, acting under statutory autl iori t-  for assessiiig part  of c o ~ t  of street 
paving against abutting property, made assessment against right of way, 
owned by the railroad company, crossed by the streets so paved. And 
this Court in opinion by HoXc, d. ,  approved. 

(B) Laqtly appellants contend that the court erred in ruling that  thc 
defendants are liable for a s~esme i i t  on Georgia ,ivenue abutting on t h ~  
right of n a y  of the Atlalitic Coast Line Railroad Company,-since the 
eastern edge of Georgia A\\('nil(L is ~oil t iguous nit l i  the ~veqterii edge of 
tlie right of n-ay of the Railroad Company. 

,Is to this, n.c f i d  in G u l i f ~ r  1%. S ' r ~ n f o ~ d ,  186 K.C. 452, 120 S.E. 41, 
opinion by l d n m s ,  .I., it i. -aid:  ( ' I t  is also establi.lied that  the Legisla- 
ture has the power to deterniilie 1):- t h ~  ~ t a t u t e  iriipozing the tax ~ v h a t  
1,roperty i, benefited b> tlie in1~~ro\ri11cnt;  and nlien i t  does so its deter- 
inination i- C O I ~ C ~ U ~ ~ T ~ C  upon the ovliers and the courts, and thc owners 
~ I R T  e 110 right to he heard upon the qiiestion nliether their landq are h ~ ~ i c -  
fited or not, but only upon the T-alidity of the assessment and its proper 
apportionment," citing S ~ P I I C C  C. alIer~cl~rr~~f,  195 r .S.  345. 31 L. Ed.  7G3.  

-Ind thiq Court continued b~ saying : "Our on11 deci4ons are in accord 
11 it11 this principle," citing and qnotiiig from decided caqec. 

Hence for reasons stated, tlie iudgment belon- is in accord n it11 -ettletl 
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STATE r. SADIE JORDAN H.l?rIJIOXDS. 

(Filed 15 Decernher, 1964.) 

1 .  lndictnient and Warrant 3 10- 
.4n indictment or warrant must clearly and positively identify the person 

charged with the coiumissioii of the ofl'ense. 

2. Indictment and Warrant 8 9- 
If the warrant or indictment is sufficient in f o r n ~  to express the charge 

against the defendant in a plain, intelligible, and explicit manner, i t  will 
be held sufficient and will not be quashed, or the judgment arrested, for 
mere informalities or refinements, but nevertheless, accepted and approved 
forms should be used, and the on~ission of indispensable allegation is fatal. 

3. Indictment and Warrant § 10: Criminal Law 56-- 
The warrant in the present case charged in one count that the named 

defendant did unlawfully "hare in her possession a quantity of nontax-paid 
whiskey . . . And did unlawfully and willfully transport a quantity of 
nontas-paid whislrey . . ." H r l d :  On appeal from conviction of illegal 
transportation, defendant's niotion in the Supreme Conrt to arrest the 
judgnlent on the ground that defendant was not again named in the charge 
of transportation, is denied. since, considering the count as conjunctively 
stated, defendant was apprised that she was charged with the oft'ense. 

4. Searches and Seizures § 1 : Criminal Lam § 4 3 -  
Where i t  appears upon the uair dire that as  a patrolman stopped defend- 

ant 's car to inspect her driver's license and registration card, he saw 
intoxicating liqnor in open paper bags in the car, the court properly admits 
the niatter in evidence notwithstanding the patrolmsm was not clothed with 
n search warrant. 

.I charge that a reasonable doubt is one gro\ving ~ n t  of the testiniony in 
the case ic: erroneous, since a reasonable donbt n ~ a y  also arise froin lnclr 
of evidence or its deficiency. 

6. Same- 
The conrt is not required to define the term "beyond a reasonable doubt" 

in the absence of reqnest, bnt when the court undertalies to do so, the 
definition must be in substantial accord with tliose approved by the 
Supreme Conrt. 

7. Same: Criminal Law 5 81c (2)- 

Failure of an instruction defining reasonable doubt to charge, even con- 
textually, that such donbt may arise from lack 01 deficiency of the evi- 
dence as well as  out of the evidence, is error, but whether such error is 
prejudicial depends upon the evidence involved, and where the State's 
eridence is direct and amply sufIicient to support the verdict, and the sole 
question for the jury's determination is whether to accept as  true the State's 
evidence or that of defendant, such error is not prejudicial. 

,IPPEAI, by defendant f r o m  71uhbrrrd, Specicrl J u d y e ,  J u n e  Terni.  1954. 
of Co~uarnus .  
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The defendant was tried in the Recorder's Court of Colunlbus County 
on a ~ r a r r a n t ,  the pertinent p a r k  of which are as follom : ". . . that a t  
and in said county on or about the 2nd day of February, 1954, Sadie 
Jordan IIamrnonds did u n l a ~ f u l l y  and willfully hare  in her posse;sion a 
quantity of tax-paid nhiskey, to wi t :  16 pints, and did unlawfully and 
~villfully hare  in her possession a quantity of tax-paid whiskey for the 
purpose of sale. And did u n l a ~ ~ f u l l y  and willfully transport a quantity 
of tax-paid whiskey, to v i t :  16  pints, again5t the form of the ctatute in  
such case made and prorided," etc. 

The jury in the Recorder's Court convicted the defendant of transport- 
ing only. From the judgpent imposed she appealed to the Superior 
Court of Colunlbus County where a tr ial  de n o r o  was had on tlic count 
charging the unlawfnl and ~vil lful  transportation of whiskey. Tlic jury 
returned a rerdict of guilty as charged. Pursuant to the rcrdict, tlie 
court imposed judgmeat from ~ h i c h  the tlcfel~dant appeals, assiguing 
error. 

. i f f o r ~ t c ! ~ - f ~ e n c m l  J f c J t r ~ l l a n  uiid I s s i s fan f  A f for7 ley -Gcnewl  L o w  for 
the S f n t e .  

Richard B. 11'raver nttd S u n ( - e  tP. J<ni .~inyton for defe lrdnnf .  

I)E,SSI, J .  The defendaiit n i o ~  etl in this Court in arrest of judgment. 
The motion is bottomcd on the contention that  the count upon nliich she 
]\a, tried and convicted in the court below does not contain her name, 
and iq, therefore, fatally defective. I n  support of her position .he cites 
,S. r. Phe lps ,  65 N.C. -250; S. u. XcCol lurn ,  131 N.C. 534. 107 S.R. 300; 
and S. 2'. Camel ,  230 S . C .  426, 53 S.E. 2d 313. 

There appears to he wnie cmiflict in the decisions of this Conrt on the 
que-tion raised by tlie defendant's n~otion.  I n  S. 7%. P h c l l ~ c ,  sul)ra, how- 
eyer, the motion in arreqt of judgment Tvas ,lirccted to a bill of indictment, 
l)ui-porting to charge the defendant ~ i t h  receiring stolen good<. The 
('onrt held that  the indictrr~ent n as "dcfectiw in not containing the name 
of the defendant in the proper place, and iliqtinctly and positirelp charg- 
ing him n i t h  rcceiring the qtolen good,, ctc." Certainly, a na r r an t  or 
hill of indictment ~ rou ld  hc defecti~ e in any case where the defendant n a s  
not clearly and p o s i t i d y  charged n i t h  the commission of the ~~ lu , l )o r t rd  
offenbe. S. P. Finch ,  213 S . C .  511, 11 S.E.  2d 547. 

I n  the case of P. 2'. A l ~ c ( l o ~ l ~ / ~ ? ? ,  rup in ,  the indictment contained fire 
q a r a t e  counts. and tlie one upon n hich the defendant TT as conrieted did 
not contain his name. The ('ourt ,-aid : "Tt is w r y  generally l~elcl in an  
indictment consisting of several counts that  each count should be com- 
plete in itself, . . ." Tlie motion in arrest of ju i lg ln~nt  n-a; upheld. 
TThile in ,C. 7%. C n ~ n r l ,  s u p i v ,  thia Court held a separately numbered count 
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S ~ I T E  2). H.%~\I\IOSDS. - 

i n  a warrant  wliicli did not contain the name of the defendant, to be 
defective. 

Not~vithstanding tlie fact that some of our decisions ~vould seem to 
support a contrary ~ i e w ,  we think the warrant  under con~ideration is 
sufficient to withstand the defendant's motion when :onsidered i11 light of 
the prorisions of G.S. 15-133. ,211 that  is required in a warrant  or bill 
of indictment, since the adoption of tlie above statute, is that  i t  be suffi- 
cient in form to express the charge against the defendant in a plain, 
intelligible, and explicit nianner, and to contain suffil-ient matter to enable 
tlie court to proceed to judgment and thus bar another prosecution for the 
same offense. 157. 2.. S m i f l ~ ,  240 S . C .  99, 81  S.E. 2d 263; S.  7%. R r a d y ,  237 
N.C. 675, 75 S.E. 2d 791; S. I ) .  Loesclt ,  237 S . C .  911, 75 S.E. 2d 654; 
8. v. Slrmuer., 233 S.C. 386, 61 S.E. 2d 84;  8. v. S f o n e ,  231 K.C. 324, 56 
S.E.  2d Gi5 ; S.  I ! .  U a r e n p o r f ,  237 K.C. -1i5, 43 S.E. 2d 686 ; S. 7(. Greg- 
o r y ,  223 S . C .  415, 27 S.E. 2d 140;  S.  1.. Hozclcy ,  220 N.C. 113, 16 S.E. 
2d 705; S.  P .  Hrn l ,  199 N.C. 078, 151 S.E.  604. 

The function or purpose of a warrant or  bill of indictment is (1) to 
make clear and definite the offense charged so that  the investigation niny 
be confined to that  offense in order tliat the propw procedure may be 
followed and the applicable law in~okcd ,  and (2 )  to put the defendant 
on notice as to what lie is charged with and to enable him to make liis 
defense thereto. S .  1.. G r r g o l y ,  s u p m .  

It is clear that in the instant case, the defendant knew tlie character 
of the offense charged and made her defense accordingly. Slie was tried 
solely on the count charging tlie unlanful  and ~vil lful  transportation of 
16  pints of tax-paid whiskey. I t  is true that  if we consider this count a; 
separately stated, her name does not appear in it, but me think the count 
~ h o u l d  he treated as conjullctively stated; and thc, mere fact tliat tlir 
writer of the warrant placed a period a t  the end of the second count and 
started the third count as a new sentence, beginning with the conjunction 
"and," is a mere refinement. $7-hile we do not wisl to encourage or ap- 
prove careleasnes3 in drafting warrants or bills of indictment, on the 
other hand, we do not look with  fa^-or upon the practice of quashing Tvar- 
rants or bills of indictnlent or arresting judgments for mere refinements 
or informalities that could not possibly have been prcljudicial to the rights 
of the defendants in the trial court. S. 11 .  ilIoses, 13  K.C. 452; S. I . .  
BUTUPS,  122 N.C. 1031. 29 S.E. 331; S. T. H e s f e r ,  122 N.C. 1047, 29 S.E. 
380; S. I * .  F m n c i s ,  157 N.C. 612, 72 S.E. 1041; S. I.. X a f l i f ,  170 N.C. 
707, 86 S.E. 997; 8. 1.. C n r p e n f e ~ ,  17.3 N.C. 767, 92 S.E. 373; S. T. Po?/-  
flllress, 174 N.C. 809, 93 S.R. 919; S. r .  I I e d g ~ c o c / ; ,  185 S . C .  714, 117 
S.E. 47 ; S. c. W h i f l e y ,  208 S . C .  661, IS2 S.E. 338 ; S. I - .  - l n d e m o n ,  20s 
X.C. 771, 152 S.E. 643: S. I*. Slrrn?frr,  supra.  
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Thi- Court, in the case of S. o. Bar~les,  supra, speaking through Clad; ,  
J., later C'hief Just ice ,  said:  "It is passing strange tliat any prosecuting 
officer dlould by negligence or inadvertence depart, . . . from the form? 
so long used, and run  the risk of a grave miscarriage of justice and tlirov- 
ing a heavy bill of costs on the public by such carelcssnes>. The accu+ 
tomed and approved forms are accessible and should be followed hy the 
solicitors. . . . The Code, section l l S 3  (now G.S. 15-133), mas enacted 
to prel-ent miscarriage of justice, but not to encourage prosecuting officer.; 
to t ry  experiments with new forms, or to excuse them from the duty of 
ascertaining and following those which h a ~ e  been approved by long 1l.e 
or  b ~ -  statute. The  object of the statute in disregarding refinements and 
inforn~alities is to secure trials upon the merits, and solicitors will best 
serve that end by observing approved forms so as not to raire unnecessary 
queqtions as to what are refinements and informalities and what are indis- 
pe~i.ahle allegations." The foregoing opinion was written 56 years ago, 
but nliat is said in i t  with r e~pec t  to the drafting of warrants and bill. of 
indictment is still applicable. 

I t  is pointed out in S. c. RutLi#, ,upra, that  neither bad punctuation 
nor bad grammar vitiate an  indictment. 

I n  the case of S. I . .  Poythress, supra ,  the defendant was charged in the 
compIaint or affidavit with the following crimes: "I. That  lie engaged in 
the bn4ness of selling, exchanging, bartering, or giving aTi7ay spirituouz 
liquor-. for  the purpose of gain, directly or indirectly. 2. That  he had in 
hi* ~ C J - e ~ s i o n  twenty-seven pints of such liquors for the purpose of sale. 
2. That he received a t  one time and in one package more than one quart 
of 11 hi-key, to-wit : twenty-seven pints." II is  name appeared nowhere 
in tlii- affidavit or complaint. The warrant  of arrest, h o ~ e v c r ,  which was 
i w 1 ~ ( 1  : it the time the complaint was filed, contained the name of tlie 
clefendtint and was partly in these mords: '(These are therefore to coni- 
malit1 J ou fort1111 it11 to apprehend the said J. A. Poythress, . . . to an- 
swer t h e  above charge, set forth in the affidavit, and be dealt with accord- 
ing to 1a1i-." The  Court said, "The complaint did not allege any offen>(, 
again-t the defendant, as his name xias not mentioned therein, but the 
warrnnt refers distinctly to the complaint, and, besides, was physically 
annrxcd to it. When this is the case, i t  may supply any omission or defi- 
c i e n q  in the former, and if the two, when considered together as parts of 
the s e n e  proceeding, sufficiently inform the defendant of the accusation 
made against him, notliinq else is necessary to  be done." 

Likewise, in the case of S. I). Tl'hitley, supya ,  the late C'hief , T r r ~ f i c  
Story,  in comidering a similar to that  now before us, said:  
"The nest position taken by the defendants is, tliat the second count in the 
bill of indictment is fatally defective, in that  the names of the defendants 
arc not repeated in charging the xienter.  S. v. McCollum, 181 X.C. 5 9 ,  
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107 S.E. 309; S. v. Xny, 132 E.C. 1020, 43 S.E. 819; S. 1;. Phelps. 65 
S .C .  450. This is a refinement which the act of 1811, now C.S. 4623 
(presently G.S. 15-153)) sought to remedy. S.  v. Parker, 81 S.C'. 531. 
I t  provides against quashal for informality if the charge be plain, intelli- 
gible, and explicit, and sufficient matter appear in the bill to enable the 
court to proceed to judgment. h'. v. Beal, 199 K.C1. 278, 154 S.E. 604. 
The exception is too attenuate." H e  then quoted with approval from the 
opinion of -4ve?y, J., i n  the case of S.  v. Shade, 115 N.C. 757, 20 S.E. 537, 
as follows : " 'The trend of judicial decision and the tendency of legisla- 
tion is towards the practical view that  objections founded upon mere 
matter of form should not be considered by the courts unless therc is 
reason to believe that a defendant has been misled by the form of the 
charge, or was not apprised by its terms of the naturcl of the offense xhich 
he was held to answer. Where the defendant thinks that  the indictment, 
otherwise objectionable in  form, fails to impart information sufficiently 
specific as to the nature of the charge, he may before trial more the court 
to order that a bill of particulars be filed, and the court will not arrest 
the judgment after verdict where he attempts to reserve his fire until he 
takes first the chance of acquittal.' " The motion in arrest of judgment 
is overruled. However, this does not mean that i i  warrant or bill of 
indictment may withstand such a motion when an indispensable allega- 
tion of the offense charged is omitted. S. a. Scot t ,  tcnte, 178; fl. 1%. Mor- 
gnn,  226 N.C. 414, 38 S.E. 2d 166; 8. z;. Johnson,  226 S . C .  266. 37 S.E. 
2d 678: S. v. Vander l ip ,  225 N.C. 610, 35 S.E. 2d 8 M ;  S. v. T n d f o n .  208 
S . C .  734, 182 S.E. 481; 8. 0. I 'yson, 208 N.C. 231, 180 S.E. 3.5; S. v. 
Xny,  133 N.C. 1020, 43 S.E. SlD; S. v. X a r s h ,  13:! S .C.  1000, 43 S.E. 
828, 67 L.R.S. 179; 8. 1;. Rzinfinp, 113 N.C. 1200, 24 S.E. 113: ,C. c. 
Wilson, 116 K.C. 979, 21 S.H. 692; S. 2). B r y a n ,  1-12 S . C .  84s. 1 6  S.E. 
909. 

The defendant challenges the admissibility of certain evidence oflered 
by the State, on the ground that  the member of the Highway Patrol  who 
arrested the defendant and seized the 16 pints of tax-paid whiskey found 
in her car, was not clothed with a search warrant. 

The court, i n  the absence of the jury, heard the testimony of the patrol- 
man and the witnesses for the defendant as to the circumstances under 
XI-hich the whiskey mas found and seized. The testimony of the patrol- 
man was to the effect that 011 the afternoon in question he was ~tationed 
at  the intersection of IIighways 211 and 74 at  Bolton, in the County of 
Colunlbus, and was stopping all cars coming from the direction of Wil- 
n~ington and checking the drivers' licenses and the equipment of the cars. 
The defendant's 1952 Pontiac came froill the direction of Wiln1ington and 
n-as driven within about 100 yards of where he wa3 stationed. H e  mo- 
tioned for it to come on, but, instead, after remaining parked for about 
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five ~ninutes, the driver turned the car around and headed back toward. 
Wiimington. H e  followed it, stopped it, and requested the defendant, ~~7110 
was dr i~- ing  the car, to show him her dri\-er's license and car registration 
card. She gave them to h im;  that he saw in the front  seat between tlle 
defendant and Mr. Homer &Girt, a passenger in the car, two package, 
of wlii~liey, and that  lie could see on the floor board, between theni, two 
more lmckages of whiskey; that  "the b:zgs were not crumpled across tlie 
top, they n ere open so I could we the whi\key." The court held tlie chal- 
lenged ~ r i d e n c e  admiqsible. The ruling will be upheld on authority of 
8. v. J f o o r e ,  240 N.C. 749, 53 S.E. 2d 912; 8. I - .  Ferguson ,  238 K.C. 656, 
7 8  S.E. ?d 911; and S. c. H a r p e r ,  235 N.C. 67, 69 S.E. 2d 164. 

The defendant excepts to and assigns as error the following portion of 
his IIonor's c h a r g ~ :  "A reasonable doubt is not a vain, imaginary, cap- 
tiou- or fictitious doubt, but it is a fa i r  doubt, based on reason and com- 
mon senqe, and growing out of the testimony in the case. I t  is such a 
doubt as leares one's mind, after a careful consideration of all tlie evi- 
dence, in such a condition that he cannot say he has an  abiding conrictioii 
to a ni01.al certainty of the defendant's guilt." 

The vice complained of here is the instruction that  a reasonable doubt 
"is a fair  doubt, based on rea\on and common <ease, and  growing  o u t  o f  
t he  f c  \timo?ry in t h e  ( ~ s P . "  (Italics ours.) This instruction is inexact 
and incomplete. *\ similar instruction was disapproved in S. v. l'!jnrlall, 
230 S . C .  174, 52 S.E. 2d 272, and held for error in 8. 2%. Rra.z-forc, 230 
S.('. 312, 52 S.E. 2d 895. 

111 q. 1.. T y n d a l l ,  supr.a, in speakinq for the Court, the late Chief Ju\- 
f icc  s 4 ~ r ~ ( ! /  .aid: "True it is, a reasonable doubt may grow out of the 
c ~ ~ i d e l i c ~  in  the case. I t  is also true tha t  it may arise from a lack of 
critlc~ict, or from its deficiency." What  was said in regard to the defini- 
tion of leasonable doubt in the Tyndnll  and B r a z t o n  cuses has been ap- 
p r o \  "1 in the cases of S. 1 ' .  l\71)0d, 235 S . C .  636, 70 S.E. 2d 665, and 8. 1 . .  

Brigii f .  237 S . C .  475, 75 S.E. 2d 407. While in the cases of S. 1%. W o o d ,  
230 S.('. 740, 55 S.E. 2d 481, and 8. c. B r y a n t ,  231 N.C. 106, 55 S.E. 2d 
922. thi- Court lleltl that  language similar to that complained of in tlie 
in.t:,nt cape was cured by the further instruction given bearing 011 reaqon- 
able doubt. I n  the present case, however, the further instruction is suq- 
ceptihk to the interpretation that the doubt growing out of the testiniony 
in thf caze is the only doubt that  the members of the jury  may consider i n  
deterinining whether they have or do not have an abiding conviction to a 
moral certainty of the defendant's guilt. 

-\ trial judge in charging the jury in  a cr in~inal  case is not required to 
define the term "beyond a reasonable doubt," in the absence of a request 
to do v. S. v. .4mrr1ons, 20-1 N.C. 7 5 3 ,  169 S.E. 631; 8. 2'. H e r r i n g ,  201 
K.C. X 3 ,  160 S.E. 891; 8. I ! .  Strac7man, 200 N.C. 765, 158 S.E. 47s ;  
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S. v. Johuson ,  193 N.C. 701, 13s  S.E. 19. E r e n  so, it  seems to be well 
nigh the u n i ~ e r s a l  practice of our trial judges to define it. The law does 
not require any set formula in defining reasonable doubt. S .  c. Dobbins ,  
149 N.C. 465, 62 S.E. 635; S .  I*. ,ldanls. 138 S.C. 688, 50 S.E. 765; S. c. 
W h i t s o n ,  111 N.C. 695, 16 S.E. 332. But, when the trial judge under- 
takes to define the term, the definition given should be in  substantial 
accord with definitions approved by this Court. 

I n  the case of S. 1 % .  Sclro.ol,iield, 184 hr.C. 721, 1 1 4  S.E. 466, S t a c y ,  J., 
later C'hir f  Just ice ,  defined reasonable doubt as follows: "A rea~onable 
doubt is not a vain, imaginary, or fanciful doubt, but it is a sane, rational 
doubt. When i t  is said that  the jury must be satisfied of the defendant's 
guilt beyond a reasonable doubt, it  is meant that  they must be 'fully 
satisfied' ( S .  v. S ~ r s ,  61 N.C. 1461, or 'entirely conr inced' (8 .  2%. PcrrX-er, 
61 N.C. 473)) or 'satisfied to a moral certainty' ( 8 .  z3. W i l c o r ,  132 S .C .  
1137)) of the truth of the charge, P. v. Charles ,  161 K.C. 287. I f  after 
considering, comparing, and weighing all the evidence the minds of the 
jurors are left in such condition that  they cannot say they have an abiding 
faith, to a nloral certainty, in the defendant's guilt, then they have a 
rtmonable doubt ; otherwise not. C'o,nnionwealtlz v. Webs ter ,  5 Cusliing 
(Mass.), 295; 52 h n .  Dec., p. 730; 12 Cyc. 625; 1 3  C.J. 958 ; 4 JYords 
and Phrases, 155." 

The above or other approved formulae may be found in score.. of our 
decisions, among them see S .  I ! .  B r a z t o n ,  supra;  S .  1 % .  Rrac l i e t f ,  218 S . C .  
369, 11 S.E. 2d 146 ; S. v. I l epc ,  194 N.C. 526, 140 S.E.  SO ; S. 1 % .  Pie l ze ,  
1!12 N.C. 766, 136 S.E. 121 ; 5'. I * .  Ptet lc ,  190 X.C 506, 130 S.E. 308; 
S. c. ll'isevlun, 178 N.C. 783, 101 S.E. 629. 

S'arser, J., in speaking for this Court in S .  v. Steclc ,  supra ,  said : " K e  
suggest, in addition to the definitions htretofore a p ~ r o v e d ,  for it; practi- 
cal terms, the following: '-1 rrasonahle doubt, as that  term is employed 
ill the administration of criminal law, is an honest, substantial mi-giving, 
gmerated by the insufficiency of the pioof;  an  insufficiency ~vhicli fails 
to convince your judgment and conscience, and sa tkfy  your reason as t o  
the guilt of the accused.' I t  is not 'a doubt suggested by the ingennity of 
counsel, or by your own ingenuity, not legitimate y ~ ~ a r r a n t e d  by the 
testimony, or olle born of nlerciful inclination or disposition to permit 
the defendant to escape the penalty of the law, or one pronlpted by \ym- 
pathy for him or those connected with him.' J a c ~ i s o n ,  J . ,  in l*. P. z'. 
H n r p e r ,  33 Fed., 471.'' 

We concede that  this Court has from time to time declined to wetain 
exceptions to the definition of reasonable doubt in which i t  has been 
ddined as ''a doubt arising out of the evidence in  the case," or "growing 
out of the evidence in the case." Howmer, in such cases the Court has 
uwal ly  expressed the opinion that  the entire instruction on the subject 
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complained of substantially conforriled with i ts  decisions i n  respect 
thereto. See S. c. Bryant, s~l:)ru; ,by. c. Il'oocl, supra  (230 S . C .  7-40) ; 
S. c. 11'~12iizn~s, 139 N.C. 616, 1 2 i  S.F. 675. Severthelesq, we have con- 
cluded tha t  when such expression is used i n  defining reasonable doubt, 
without  adding "or f r o m  the lack or insufficiency of the el idence," o r  some 
equivalent expression, i t  is error .  But ,  whether or not such error  n-ill be 
con.idered sufficiently prejudicial to  w a r r a n t  a new t r ia l  n ill he deter- 
mined by  the evidence involred. H e r e  the State's evidence was direct 
and  amply sufficient to support  the verdict. N o  circumstant ial  evidelwe 
mas before the  jury, nor  could there have heen a n y  doubt  as  to tlie suffi- 
ciency of the State's evidence. if believed, t o  w a r r a n t  a conviction. Hence, 
t h e  only question before tlle j u r y  r a s  ~ i l l e t l i e r  to accept the State's m i -  
dence a >  true, o r  that introduced on behalf of the defendant. Tlie j n l y  
accepted the  State's versiou of tlie facts,  and  we cannot see nl lere  the  error  
coinpl:~incd of was prejudicial to the defendant i n  this par t icular  case. 

ET en w, tlle identical question inrolred i n  the above exception i.; being 
pre.entetl to  this Court  over and  o \ e r  again. J l a n y  of these cases have 
bee11 tlisposed of on other grounds. But, this par t icular  complaint ought 
t o  be eliminated, and v e ,  therefore. devoutly hope t h a t  a l l  our  t r i a l  judgc~i 
who do not now adhere to  the definition of reasonable doubt as  approved 
herein, n h e n  uqing thc expre+ion "gron ing or arising out of the eridenci. 
i n  the case," will do so. 

I n  the t r ia l  below, we find no prejudicial error. 
S o  error. 

JAMES R. HERRING A K D  WIFE, PATRICIA FAYE HERRING, v. C. B. 
CRCECH ASD WIFE, BESSIE L. CREECH : * 4 \ ~  VIRGIL A. CREECIX .4\u 

WIFE, IVA B. CREECH, TR.IDITG APin D ~ I S G  B r s r s r s s  as CREECH 
BROTHERS AUTO AND TRAILER SALES 

(Filcd 15 December, 1934.) 

1 .  Trover and Conversion 5 % 

Proof of surrender of the chattel to the true owner is a complete defense 
t o  an action in the nature of a common lan action in t r o ~  er and conversion 

2. Bailment § % 

The bailee is estopped to clispute or deny the bailor's title for the pur- 
pose of setting 111) title in himself. 

3. Bailment § 7- 
Surrender of tlie property to the true owner by the bailee is a complete 

defense to a n  action by the bailor for conversion. But if such third person 
is not the true onner, good faith or honest mistake on the part of the bailee 
in surrendering possession to him is no defense. 
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4. Same- 
Where a lienliolder is entitled to possession of the personalty by reason 

of the debtor's clefault, the lienholder is entitled to possession as against 
the bailee of the debtor, since a bailee can have nc better right than his 
bailor. 

5. Same-Sonsuit is properla. entered in  bailor's action for conversion when 
eridencae discloses delivery t o  lienholder entitled to possession. 

Plaintiffs' evidence was to the effect that  they were the owners of prop- 
erty subject to a conditional sale contract, that they delivered the property 
to defendants for resale, advising defendants of the existence of tlie lien, 
that they thereafter demanded possession of the property froiu defendants 
and that  defendants failed to return same or account for its value. Plain- 
tiffs admitted default in their payments to the li~?nholder, entitling the 
lienholder to immediate possession. Defendants' uncontradicted evidence 
was to the effect that  the pro1,erty was repossessed by the lienholcler or his 
authorized agent. Held: The facts, constituting a ,nrinza facie case, made 
o ~ t  by plaintibs' e~-idence are  rsplained and clarified by defendants' undis- 
llnted evidence establishing delivery of possession to the lienholder w11o 
was then entitled to possession, and nonsuit was properly entered in plain- 
tiffs' action for conversion. 

6. Trial @ B2f- 
Defendant's undisputed widence which esplains and clarifies plaintiff's 

evidence is properly considered on motion to nonsu t. 

7. Trial S !28f- 
I.:vidence supporting recovery on n theory not alleged in tlie pleadings 

cannot preclude nonsuit. 

-IPPE.\L by plaintiffs f i~oin I l l n r f i ~ ~ ,  Special  J., A w i l  1054 C i r i l  T e r m  
of XETl7 HBSOYFR. 

A h i o n  hy plaintiffs to r w o r e r  f r o m  defendants the  reasonable value 
of a cer tain ("dark blue 27-foot Zephry Glider Tra i le r  Coach") 1950 
need house trailer.  

Plaint i f fs  allcge t h a t  they. o v n e r s  clf the  house t rai ler ,  on or  about 
IS October, 1052, delirered i t  to defendants as bailees, t h e  t e r n ~ s  of hail- 
merit being tha t  defendants were ontllorized, durin,c the  period of th i r ty  
days f r o m  t h a t  date, to  sell the t rai ler  fo r  $2,400.00 i:asli; and,  if not sold, 
f o r  its re tu rn  to plaintiffs, undamaged. Plaint i f fs  allege tha t  they made 
demand on  defendants fo r  their  t ra i ler  22 X o r e n ~ b e r ,  1952. but  t l ~ f r n d -  
an t s  h a r e  failed to  re tu rn  i t  to  plaintiff3 o r  to account f o r  its valuc. 

V h i l e  alleging they authorized defendants to  sell the  t r a i l w  for  
$2,400.00, plaintiffs' action is to  recover f r o m  clefendants $2.600.00, 
alleged t o  1-I(. the  d u e  thereof n-hen demand Ira;  made  tllerefor and 
refused, plus a n  additional $5,000.00 damages alleged to h a r e  h e m  suf- 
fered by  plaintiffs through their  lo>. of the use of the t rai ler  n p  their  
d~re l l ing .  
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Eridence offered by plaintiffs tends to establish these facts : 
1. Plaintiffs, husband and wife, purchased the trailer from Johnson 

Trailer Sales on or about 27 October, 1951. They executed a $2,100.00 
note and conditional sales contract for the deferred portion of the pu1- 
chase price, payable in 30 equal n~oiithly installments of $70.00 each, 
payable on the secoi~d day of each nlonth, beginning 2 December, 1051. 
a t  the office of Xichigan National Bank, Grand Rapids, Michigan. The 
conditional sales contract, security for the $2,100.00 debt, prorides that 
the trailer "shall a t  all times be and rernain peraorlalty and the title to 
said trailer shall remain rested in the Sellcr until this contract shall 11~1-e 
been fully performed by Buyer." -1lso : " l n y  assignee shall be entitled 
to all of the right; of the Seller." Also: "Time is of the essence of this 
contract and in the event Buyer defaults on any paynient, . . . then the 
Seller. a t  his or its option, may elect (1) to declare the entire sum remain- 
ing u~ipaid  hereunder immedi:ttely due and payable and sue therefor. 
thereby \e\ t ing absolute title in Buyer, or ( 2 )  to repossess said t r a i h r  
~ i i t h o n t  notice, drnland or legal proccss if repossession may be made 
nithcnit 11reach of the peace, a d  may enter upon tlie prernihes nherc 
said trailer may he am1 rernore and hold the same absolutely as the prop- 
erty of Seller . . ." A q o  : "In ca>e of reposession and sale of said t r a i l ~ r  
for default in payment of any part  of the total time price, all sums paid 
on account of such price and arly qunli ~ernain ing from the proceeds of 
the ,m!e of such repossessed trailer, after deducting the reaqoilable ex- 
penses of such repossession a i d  sale, hhall be applied in reduction of such 
price and, if the iict proceeds of such sale exceed the balance due on such 
price, the excess shall be paid to the Euyx-." Johnson Trailer Sales ese- 
cnted its bill of sale to plaintiffs, n-llich contaiiied it? na r r an ty  that the 
trailer Jvas free and clear of all lien< except "Twmty-One I-lundred Dol- 
lars due Michigan Sat ional  Bank of Grand Rapitlq. Michigan." 

2 ,  Plaintiffs lxcd the trailer as their dvelling, placing it near a cafe 
a t  XTrightsville Eeach operated by then1 until shortly after 18 October, 
1952. Desiring to sell the trailer, they put an advertisement in the ilens- 
paper and a "For Sale" sign on the trailer. On or about 18 October, 
1052. defendants remored the trailer to their place of business under an  
agreement with plaintiffs by which defendants were authorized to sell the 
trailer for $2,395.00 and, if 5old a t  that  price, defendants would rcceiw 
a cornmis~ion of $200.00. Defendants were and are in tlie business of 
selling trailers and cars. The fenze plaintiff testified: ' T e  told him v e  
o~vetl the bank on the trailer, and ~vould have to pay that after we pot the 
moner for the trailer." She testified fur ther :  "I told him our paynient 
was due on the second of the month, and that  the trailer would have to 
be sold in 30 days, before another payment came up, . . ." The  lai in tiff 
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James R. Herr ing  testified: "We told him, me and my wife, the payment 
n a s  16  days behind when he came to get the trailer." 

3. Before defendants took possession under the foregoing arrangement, 
plaintiffs had paid to the Michigan Sat ional  Bank all  installment^ to and 
including that  due 2 September, 1952, but the iilstallnient due 2 October, 
1952, was then in  default, and the installment of 2 November, 1952, 
became due while the trailer was i11 the possessior of defendants. S o  
installment subsequent to that  due 2 September, 1E52, was paid or tcn- 
dered by plaintiffs. The f ~ r r w  plaintiff testified : "TYe were trying to sell 
the trailer because we were behii~d on the payments; that  was in October." 

4. N o  sale was made. On Saturday, 22 November, 1952, plaintiffs got 
in touch with defendants to join in negotiations for ;L possible ;ale inr-olv- 
ing a trade-in of furniture, a t  which time defendants advised plaintiffs 
that  Johnson Trailer Sales had repossessed the trailer the preceding 
Friday. The  feme plaintiff testified: '(I told Mr. Creech I n.as looking 
to him for our trailer, or the money, one, and he said if me would give 
him the money he would go and get the trailer, . . ." Also, J o h n ~ o n  
Trailer Sales notified plaintifls that they had repossessed the trailer. 

5 .  Tlllile plaintiffs had pojsession of' the trailer they made improve- 
n ~ e n t s  thereon. and on 18 October, 1952, when defendants took po-~-ion 
of it, the trailer was reasonably worth $2,600.00. 

Evidencc offered by defendants tends to s h o ~ :  
1. The $2,100.00 note and c2onditional sales contrz,ct executed h plain- 

tiffs were assigned by Johnson Trailer Sales to the Michigan Sat ional  
Bank. While the $2,100.00 was assig~ied (endorsed) without recourse, 
Johnson Trailer Sales agreed that  they would "at any time upon demand 
repurchase from Xichigan Sat ional  B m k  the trailer covered by the con- 
ti-act of conditional .ale within referred to for the amount then remain- 
ing unpaid." 

2. Johnson Trailer Sales received notice of plaintiffs' default and n-as 
nnthorized by the Michigan Sa t iona l  Bank, vhich  then held the paper., 
to locate and repossess the trailer. TThilc neither plaintiffs nor defend- 
ants knew this at the time of repossession on 21 November, 1952. thc f ~ ? n e  
plaintiff testified that  she learned later that this was so. The trnilcr m s  
repossessed by ?Tohnson Trailctr Sales on 21 Noreinbx,  1952. 

,\t the close of all the er-idence, the court belov eatered judgment a; of 
nonsuit and dismissed the action. Plaintiffs excepted and allpcaled, 
asqigning error.. 

R o n n r ~ ~ .  .J. The con~~ , l a in t ,  in substance, alleges: (1)  1,lnintiff.' 
on-nership and poqse;sion of the trai ler;  (2 )  the delir-ery of posse~sion by 
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plaintiffs to  defendants as  bailees upon the  specific terms alleged; ( 3 )  t h e  
fai lure  of dcfcildants to redelirer posession to plaintiffs upon denland;  
and  (4) the r a l u e  of the trailer.  Plaint i f fs  sue for  the r a l u e  of the  trailer,  
not  t o  recorer possession thereof. Defendants, by anslrer, admit  they do 
not  h a r e  the trailer,  alleging tliat Johnson Tra i le r  Sales had  rep-sessed 
the trailer as authorized by the conditional sales contract.  

Plaintiffs,  by their  allegation,-, baqe their  case squarely and solely upon 
defendants' fa i lure  to redelirer the t rai ler  to plaintiffs i n  breach of their  
alleged d u t y  to do so. There a rc  no allcgatioiis t h a t  the t rai ler  n a s  i n  
m y  m y  damaged r h i l e  i n  defendants'  pos~ession. S o r  a rc  there al1eg:r- 
t i o m  of negligence, f r a u d  or connirancc b p  the  defendants i n  connection 
with tlie repossession of the t rai ler  by Johnson Tra i le r  Sale?, or of a n y  
adran tage  accruing to defendants by  such repossession. 

I n  a n  action i n  the  na ture  of a common law action i n  t ro re r  and  con- 
rersion, a <  distinguished f rom a n  actiou i n  trespass, proof of enrrender 
of the  chattel to the  t rue  owner is a complete defense. Hostler 1 % .  Skull, 
1 N.C. 183, Tayl .  152, 1 h i .  Dee. 5 5 3 ;  Doird v. Il 'ntlsworth, 1 3  N.C. 130, 
18 .hi. Dec. 567;  l3rrr~~ic.h. I , .  T!nrrciiX., 33 S . C .  S O ;  rift v. A l l ~ r ~ f f o ~ r ,  34 
S . C .  7 4 ;  Roycc 21. lT'il?icltizs, 84 K.('. 275;  17insou  c. I i i l igh f ,  137 S.P. 
408, 49 S.E. S 9 l .  

In ' l '1~or)~psor l  2..  d ~ d r e l ~ s ,  53 X.Ci. 12.3, this Cour t  recognized and ap-  
plird tliis principle i n  a n  action by  bailor againct bailee. T h e  action war 
b ro i~ght  to  recowr  the value of n.lleat left by plaintiff'b agent a t  ilefeatl- 
ant 's mill  nit11 instrlictioni to keep i t  nnt i l  plaintiff called f o r  it, t o  which 
defendant a-wilted. llefentlant delirered the n h e a t  to  a third p a r t y  
( P i c k a r d ) .  who had demanclctl i t  a. onner .  I t  n a s  held tha t  del i rery to  
the t ruc  o n n c r  v a s  a complete clefcnse to  plaintiff'. action. Iki f t le ,  ,7., 
f o r  thi \  ('onrt, says : "If P ickard  werc the real o n n e r  of the article, could 
tlle plaintiff's act of bailing it  to tlie defendant p re ren t  P ickard  from 
claiming it  and recorering i ts  ralue,  if i t  were ~r i t l ihe ld  f r o m  hinl by the 
clcfendant? Surely not. N o  m a n  can he thus d e p r i ~ e d  of tlle r ight  of 
denlanding his property f l o m  a n y  person who has  possession of it  and 
retains i t  against liis will. T h e  r e f u w l  of the po+essor to clelirer i t  upon 
such a demand r o u l d  be eridence of a conrersion, f o r  which, if unex- 
~ ) l a i n e d ,  the  owner ~ ~ o u l d  be entitled to recorer the ful l  value of hi. pro1)- 
e r t - .  I f ,  then, the P O S S C ~ S O ~  cannot upon tlie ground of his being the 
hailee of another  person, reqi*t the  claim of the t rue onner ,  h i<  surrender  
of tlie article to the owner must necesar i lg  he a d e f r n v  apainht tlie action 
of the bailor, founded upon the  charge of a conrer-ion of the property." 
,\n acccptcd princiyle i n  the law of bailmentq i; that ,  i n  qhort phrase, 

the bailee is estopped to disputr  or deny the hailor's title. Ll conlplete 
and accurate statement of tliis principle is g i w n  us by  ,771dge Dobic: 
"The bailce is  not permitted to diqputc tlle bailor';. title, a t  the t ime of t h e  
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delivery of the goods to him, by setting up in himself an  adverse title to 
the goods as of that  time." Dobie, Bailments and Carriers, see. 14. 
I'cebles 7%.  E'arrar, 73 S.C.  342, cited by appellant, illustrates the factual 
situation in which the principle applies. There, the plaintiff (landlord) 
delivered to the defendant (merchant) seven bales of cotton. The  defend- 
an t  agreed to store i t  in his yard and take care of i t  for the plaintiff. 
Thereafter, the defendant sold the cotton and applied the proceeds of bale 
on a mortgage debt due him by plaintiff's tenant. Plaintiff recovered 
from defendant the value of the cotton. The matter is put succinctly lq- 
pear so?^, C. J.: "His Honor . . . instructed the jury that  the receil)t of 
the cotton by the defendant of the plaintiff, with an  express promise on 
the part  of the defendant that  he would take care of the cotton for the 
plaintiff, constituted tlie relation of 'bailor and bailee.' There can he no 
doubt about that. I r i s  Honor fur ther  instructed the jury that  a bailee 
i.: not allowed to  Jispute the title of the bailor and set u p  t i t le  i n  himsel f .  
This is familiar learning. The matter is too plain for discussion." 
(Empliasis added.) 6 A1m. Jur. ,  Bailments see. 00;  Annotation, 43 
.l.L.H. 11. 153 et  seq. 

The law in other jurisdictions is summarized as follows : "As an excep- 
tiou to the general rule that  a bailee is estopped to deny his bailor's title, 
the  weight of modern authority supports the view that where a denland 
by the true owner, entitled to immediate possession, has been made upon 
the bailee. and the property has been turned orer to him, the bailee, where 
he acts in good fai th and ~vi thout  fraud or connivance, may show tlie title 
of the true owner aud delivery to him as an  excuse for tlie failure to 
redelirer to the bailor." 6 Am. Jur. ,  Bailments see. 107. See, also, -111110- 
tation. 43 -1.L.R. p. 157 et seq. 

I f  a bailee surrenders posstmion of a chattel to a person other than the 
bailor, or as authorized by the terms of the bailnimt, he does so a t  his 
risk and peril for neither good fai th nor honest mistake will afford pro- 
tection. Lawson, Bailments see. 22 (d ) .  The only defense is that buch 
surrender of the chattel was to the true owier. 

I f  Johnson Trailer Sales was entitled to repossess the trailer on 21 
November, 1052, had i t  been in the actual possession of plaintiffs a t  that  
time, it had equal right to repossess the trailer when in actual pos~ession 
of the bailee, the bailee's possession being in the rig'lt of the bailor. For,  
:gainst a third party asserting ownership, "the bailee can never be in a 
hettcr situation than his bailor." Story, Bailments sec. 102. Reposse+ 
sion by a lienholder then entitled to  possession as   gain st the bailor is a 
clomplete defense to the cauqe of action alleged in tlle complaint. 

True, proof of the facts alleged in  the complaint, together with defend- 
:~nts '  admission that  Johnson Trailer Sales obtained possession froin 
defendants, nothing else appearing, is sufficient, p,*ima facie, to require 
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aubnii-sion to the jury. Ins .  Co. I?.  ,Vofo~s, Inc., 240 N.C. 183, 5 1  S.E. 
2d 416. and  cases cited. E u t  n h e n  the facts  disclosed by plaintiffs' evi- 
dence, togethcr wi th  undisputed evidence offered by  defendants tending to  
explain or make clear t h a t  which has been offered. by plaintiffs, ,Ci~iylclat y 
c. -1-iron, 239 K.C. 634, 190 S.E. 2d 676, establish t h a t  tlie p a r t y  obtaining 
po+es-ion n as legally entitled to such pos>eisioa as  against plaintiff., t h e  
p r i r ~  f n t  ie case fade< out in  the l ight  of such facts. ;lIorgco~ c. Ba~lk ,  
190 X.c. 209, 129  S .E .  5 8 5 ;  S ~ c ~ r i n  r .  Xotot .  (lo., 207 S . C .  7 5 5 ,  If8 S.E. 
560. 

Plaintiffs admittedly had defaulted i n  their  payments ant1 tlie lien- 
holder was entitled to  immediate possession. Johnson Tra i le r  Sales re- 
1~o.sessed the trailer.  I n  so doing i t  acted for  the bank and  i n  its o n n  
behalf. I t  was obligated to the t rai ler  f rom the bank by paying 
therefor the  alnount of the  unpaid balance of the $2,100.00 debt. I t  \ \ a s  
authorized by  the  bank to makc the  rcpos*ession. -1fter rep--ession,  
.Johnson Tra i le r  Sales paid the  bank and got f rom the bank tlie originals 
of the $2,100.00 note and conditional sales contract.  Theye n e w  ideiiti- 
fied by Nr. Blaine Johnson,  ounpr  of Johnson Tra i le r  Sales, ofl'crcd as a 
witness by  defendants;  and these originals were offered ill evidence. 
Plaintiffa'  eridence telitls to establish ra ther  than  challenge .Johnson 
Tra i le r  Sales' r ight  of reposwsiioa. 

I f ,  as  appellant contends, eridence tending to ahon tha t  plaintiffs rcl- 
w i r e d  prompt  notice of the repossession 1). J o l l n ~ o l l  Tra i le r  Sales and 
tha t  plaintiffs had o p p o r t u n i t ~  and ability to get the  t rai ler  1,. pa;vn~ent 
of the d ~ h t  wcured by the conditioiial sales contract but  v e r e  unn  illing 
to  do .o, i- irrelevant,  t h i i  is so because the  cause of action alleged tu rns  
upon wlietlier the lienholder waq legally entitled to reporsess the trailer 
ra ther  than  upon the !ienliolder's o r  the ~)laint i f fs '  s u h ~ e q u c n t  cmcluct i n  
relation thereto. 

Conflicting evidence, ( I )  as to nl le ther  defendants agreed to adrance  
payplnrnts to  the lienholder i n  order to  get additional time to sell the  
trailer, and ( 2 )  as to  n h e t h e r  defen t lan t~  agreed to not i fy plaintiffs i n  
the erent  the lienholder should demand p o s ~ q i o n .  iq l)e>ond the ?cope of 
the  pleading? and  without  significance on the question prcvntc t l  here. 
Too, conflicting eridence as  to ~ r h e t h e r  the repoescqsion ITolln-on 
Tra i le r  Sales was a t  night,  i n  the absence of defendants, or i n  (la!-light, 
i n  t h e  presence of one of the ilefcndant.. ia h i d e  the po in t ;  fo r  the  de- 
t e r m i n a t i ~  c q u e d o n  here is the legal r ight  of J o h n ~ ~ n  Tra i lc r  Sa lm to 
repossess, not the  circ~lrnctancee of such rcposses-ion. 

Appellants' other assignments of error  h a r e  been carefully con.iclcled. 
Ron-crer .  since none deal? n-it11 a n ~ a t t c r  tha t  nould  affect thc corrertness 
of the  judgment of the court belov-, di-cussion thereof is unnecesiar-. 
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T h e  plaintiffs proceed on the theory they can  recover f r o m  defendants 
t h e  value of the  t rai ler  just  as  if there were n o  lien ( i n  defaul t )  thereon. 
S u c h  lien is much  too significant to  be ignored. 

F o r  the reasons stated, the judgnlent of the court below is 
Affirmed. 
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asu WIFE, NAN T'. BONDURANT; HARRY G. GARRISON ASD WIFE, 
ELLEN B. GARRISON; FRANK E. KILLIAN A K D  WIFE, SARBH B. 
KIL1,IAS; ROBERT E. STSET ASD WIFE, MARY W. SLEET: S. J. 
JIOSES ASD WIFE, EDITH 1,. hf0SES; h1. D. PRATT -4s~ WIFE, ELIZA- 
BETH H. PRATT; QUEKTIN COOPER AKD w ~ ~ ~ ~ ,  ERNA S. COOPER; 
R. T. JIcJIANFXJS, JH., a m  WIBE, BARBARA JIcJIANEUS; DELBERT 
11. ALLEN A X D  WIFE, JULIA F. ALLEN; B. B. FARLOTV A K D  WIFE, 
SHIRLEY O'B. FARLOW; JOHX 11. HUNTER AXD WIFE, MARY AN- 
DERSOS HUNTER; HESl lT  J. COOPER A K D  WIFE, AZILLE S. 
COOPER; JA3IES E. JIcCTAIS AND WIFE, MARGARET J .  McCLAIN; 
WILLIAM M. EDWARDS A s n  WIFE, JOHNNIE L. EDWARDS; E. R. 
GREESE a m  WIFE, hIARIE I<. GREICNE; FRED E. BRUNSON ASD 

WIFE, HARRILEE L. BRUNSON; DEWEY S. 31cHUGH AND WIFE, 
CIARA V. JIcHUGH; RICHARD W. STOKER AND WIFE, JANE F. 
STOKER ; dT\IERICAN TRCST COMPANY, TRUSTEE ; HOLLIS P. ALLEN 
AND WIFE, ALMA C. ALLEN, v. CHARLES G. SELLERS AND WIFE, 
IRENE T. SELLERS; J. L. SIDES am WIFE, OPIHELIA 11. SIDES. 

(Filed 15 December, 1954.) 

1. Appeal and Er ror  § 39- 
The exclusion of epidence cnnnot be held prejudicial when evidence of 

the same import is thereafter admitted. 

2. Same- 
Where the record does not s h o ~  what the answer of the witness would 

have been, appellant fails to show that the exclusion of the evidence was 
prejudicial. 

3. Attorney and Client 8 9: Evidence § 13- 

I t  is competent for an attorney who is actively participating in the trial 
to testify as  to matters which transpired in a conference of the parties 
prior to the controversy for the purpose of contradicting the testimony of 
a witness of the opposing part;r as  to such matters. 

4. Appeal and Er ror  § 39e- 
Where it  does not appear in what way the answer of a witness would 

linve been ~nater ial  or that its esclusion was prejudicial, an exception to 
the esclusion of the testimony cnnnot be sustained. 
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5. Reformatioil of Instruments 3 6- 
Only tlle parties to a deed, or those claiming in pririty with them, may 

n~aintain ail action to reform tlle deed for mutual mistalie or mistake 
induced by fraud. 

6. Same: Deeds § l6b- 
One lot in a subdivision was conveyed direct from the developer to de- 

fendant grantees by deed 1vhic11 did not contain any restrictive corenants. 
The deeds to all tlle other lots in the development contained restrictions 
,~ccording to a general scheme. f l e l d :  The real estate agent aud the 
grantees in tlle other deeds nlay not maintain an action against defendnnt 
grantees and the de~eloper  to reform the deed tor mistalie or fraud so as  
to have the restrictions inserted in defendant grantees' deed, since plain- 
t ies  are  strangers to the chain of title. 

7. Refornlatiou of Instruments S 10- 

In  order to reform a deed for inistalie or fraud, the proof must be strong, 
cogent, and con~incing. 

8. Reformation of Iustruments § 12- 
Testimony of a stranger to the chain of title that in closing the deal for 

tlle lot, the agent of grantor gave a printed paper to the attorney for 
grantees which he stated contained restrictive covenants and which he 
stated should be attached to the deed before registration, is held insufficient 
to be submitted to the jury in a n  action to reform the deed on the grounds 
of mistake or fr:tnd for the purpose of inserting the restrictions in the deed. 

9. Deeds § 1 6 b -  

I f  restrictire covenants are  added to a deed after the deed has been 
rsecuted, such deed must be re-esecuted, re-aclinowledged, and re-deliv- 
rred after such addition. 

10. Same- 
-1 restriction of the enjoyment of property must be created in espress 

terms or by plain and unuiistaliable implication. 

11. Same- 
Where no restrictive covenants are  contained in a deed to a particular 

lot in a subdivision, and the recorded map shows no restrictions, the 
grantee therein is not bound by restrictil-e covenants, notwithstanding his 
knowledge that all  the other lots in the subdivision contain restrictive 
covenants according to a general scheme, since such grantee is chargeable 
with notice onlr of such restrictions as  appear in his chain of title, and no 
notice, however full or formal, can take the place of registration. 

12. Deeds § 16b: Frauds,  Statute  of, § + 
A restrictive covenant creates a negative easement ~vithin the Statute 

of Frauds. and cannot be pro7 ecl by parol. 

13. Deeds § 16+ 
Restrictire covenants are  not favored and will be strictly construed 

against limitation on use. 



2-1-2 I N  T H E  S U P R E M E  COURT.  [241 

PLAISTIFFS' appeal from X c i T 1 t i n i ~ 1 ,  Special  Judge ,  15  February, 1954, 
Ex t ra  Regular Civil Term, XECKLEAUURG. 

I n  the year 1945, J. L. Sides and ~ i f e ,  Ophelia N. Sides, began a 
"high-class, highly restricted residential de~elopment " klzown as Wooded 
Acres, near the City of Charlotte in Xecklenburg County. The develop- 
1111~nt was laid out in 40 lots of approxilnately one acre each. The map 
of the development is recorded in 31ap 13ook 6, Pages 23 and 25, Mecklen- 
burg Registry. Thirty of the deeds contained the following restrictions: 

"1. A11 lots contained in this property known as Wooded Acres shall 
be used for residential purposes only. 

"2. The property shall be owned and occupied by the white race only, 
except domestic servants employed by occupants. X o  residence erected 
on said property s l d  contain less than 1,800 square feet. 

"3. S o  residence erected on said property shall be nearer than 50 feet 
to the frolit property line, and r~sidences erected on corner lots must face 
the street having the shortest frontage. S o  subdirision of said lots shall 
be made by sale or otherwise for the purpose of creating additional lots, 
and only one residence shall be erected on each lot ;  by one ~.esidence ic 
meant a construction designed for use and occupancj of one fanlily. 

"4. N o  garage apartment shall be erected on said property except as 
an  incident to a residence to be later constructed, and such garage apart- 
ment must be located a t  the rear of such lot. 

"5. The  exterior of no building ereetcld on said lot shall be of block 
type construction. 

"6. .I right of way is reser~ect for the purpose of erecting and niain- 
taining power, telephone, and other public service facilities, together ~ i t h  
the right of ingress, egress, and regress over same, a113 including also the 
right to trim out trees, or jf necessary, to remoye certain trees in order 
to satisfactorily constmet and maintain said public s ~ r ~ i c e  facilities." 

S i n e  deeds omitted the racial restridions and contained the others. 
The deed to Lot No. 11, from Sides and wife to C. G. Sellers and wife, 
contained no restrictions. I t  Tyas the last deed executed. The m a p  con- 
tains no reference to restr ict iou.  

The defendants 5. L. Sides and wife, tlirough their agent, Carson Car- 
penter, made an oral agreement to sell to plaintiff Hollis P. ,Wen and 
wife, lllma C. Allen, Lots Xos. 10 and 11;  they, in turn. eiltered into a 
nr i t ten  agreement to sell them to the defendants C. G. Sellers and ~ ~ i f e .  
Irene T. Sellerc. Sides and wife conveyed by deed to Hollis P. Allen and 
wife Lot No. 10  containing the above restrictions. 

On 30 October, 1952, the plaintiff Hollis P. Allen, Carson Carpenter, 
and the defendant C. G. Sellers, met in the office of Mr.  F rank  Orr ,  attor- 
ney for Mr. Sellers, to close the transactions. At that  time Mr. -Illen 
delivered to Mr. 0 r r  deed from himqelf and r i f e  to Sellers and n-ife for 



N. C'] FALL TERM, 195-1. 2-13 

Lot S o .  10. Tlie deed contained the same restrictions as those set out in 
tlie deed from Sides and wife to Allen and wife. At the same time Carson 
Carpenter. agent for Mr. Sides, delivered to Mr. Orr  a deed for Lot S o .  
11. TT'l~ile tlie deed n a s  dated 4 August, 1952, and acknowledged on that 
date, the name of the grantee was left blank. At tlle request of Mr.  Allen. 
Mr. Orr's secretary incerted in the Sides deed the names of Charles G. 
Sellers and wife, Irene T. Sellers, as the grantees. 

The plaintiff', Mr. Hollis P. Allen, testified i t  mas his understanding 
ill parol with Sellers that  the uniform rcstrictions should be included in 
tlie deed to Tdot SO. 11. Mr. Sellers testified there \Tas no such agreement. 
X r .  .lllea testified that Mr. Carpenter handed to Mr. Orr  a type~vritten 
paper. .eparate from the deed, which Mr. Carpenter said contained the 
uniform restrictions and was to be attached to and become a part  of tlw 
deed before i t  v a s  filed for registration. Mr.  Orr, Mr. Sellers and 311.. 
( 'arlmter testified no sucli restrictions n-ere presented or discussed. 
After the cancellation of a mortgage on Lot S o .  10, payment of the pnr- 
chase 1,rice was made, ~vhereupon 31r. A\llen delivered to 31r. Orr, for 
Seller., the deed to Lot Ho. 10. Y r .  Carpenter, as agent for 3 l r .  Side., 
deliyered to IZr. Orr  the deed to Lot S o .  11. N r .  Or r  thereupon filed 
both d ~ e d s  for registration. 

Tllc plaintiffs, with the exception of Hollis P. Allen and vife, own lot- 
in Wooded .icres, the deeds for which contain the uniform redrictionc. 
Ther.  nit11 Mr. Allen and wife, brought this action, filed an  amended 
complaint corering 20 pages of the record, alleging two causes of action : 
First. that the uniform restrictions lvere omitted from the deed to Lot Ko. 
11 by mutual mistake of the parties or hy mistake on the part  of Sides ant1 
71-ife and AUlen and wife, and by fraud on the part  of Sellers and nife.  
The7 ask that  the deed be reformed to  include tlle restrictions. For a 
second cause of action, the plaintiffs allege that Sellers and wife had 
act11:rl knowledge that  all lots in TITooded ,Icres nere  to he sold subject to 
the uniform reqtrictions and, having bought with that knowIedge, Lot S o .  
11 is properly subject to the restrictions, and that Sellers' attempt to open 
a road or street across S o .  11 i- in violation of restrictions and should be 
perpetually enjoined. 

The defendants C. G. Sellers and n i f e  filed answer, denying any agree- 
ment that  Lot No. 11 chould contain any restrictions or that  tllcre v a s  
any mistake or fraud on the part  of any of the parties to the transaction. 
They allege the deed was executed in accordance n-it11 tlie contract, and. 
further, that  they had no notice of the uniform restrictions; that they are 
charged rr.it11 such notice only as appears in the documents constituting 
their chain of t i t le;  and that such documents are entirely free of restric- 
tion. They claim, therefore, that  they are entitled to open a road or 
street across Lot S o .  11 if they so desire. 
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The defendants J. L. Sides and wife filed answer in x-llich they deny 
there was any intention to apply restrictions other than those which 
appear in the various deeds to the sereral lots. "That they had a right to 
conrey one or more of the lots . . . w t h o u t  restrictions if they chose to 
do so. I n  this connection i t  is pointed out that  because of the unusual 
topography of Lot Xo. 11 i t  mas not suitable for a homesite but could 
only be used for something like a road . . ." They deny any agreement 
with Allen and wife that  restrictions should apply to Lot No. 11. 

The contract entered into 011 25 September, 1952, ljetween H. P. A1llell, 
realtor-agent, and X r .  C. G. Sellers and wife, Irene T.  Sellers, for Lots 
Nos. 10 and 11, was introduced in eridence. The per;inent parts are : "It  
is understood and agreed that  said property will be conreyed subject to 
such conditions, reservations and restrictions as appear in instruinents 
constituting chain of title and subject, also, to zoning l a w .  . . . This 
contract constitutes the final and entire agreement between the parties 
hereto and they shall not be bound by any tenns, conditions, statements or 
representations, oral or written, not herein contained." 

Much evidence was offered by the parties. IIowcrer, in the view T.re 
take of the case, eraluation of the evidence is not t leterminati~e of the 
issues here inr.olred, and its repetition even in substance is, therefore, 
unnecessary. 

*It  the close of the eridence for plaintiffs, the defendants morcd for 
judgment of nonsuit. The motion was denied. ,It the close of all the 
evidence, the motion was 1.ene7ved with the followiiig results : The de- 
fendants, b? stipulation and agreement, were permai~ently enjoined from 
opening a street or road acrosq Lot S o .  10. The motion for noniuit on 
the cause of action to reform the deed to Lot No. 1 1  and to impose rcstric- 
tions on that lot were allowed. The temporary restraining order prohibit- 
ing the construction of a road or street orer Lot No. 11 was d i w l r e d .  
Judgment was signed, to which plaintif& objected, excepted, and from 
which they appealed. 

Frnncis  11. Fair ley  for p l a i n t i f s ,  nppel lonfs .  
O r r  (6 O s b o m e ,  by  Frnnl i  TT'. O t r ,  for defendalz,Ls Se1lel.s nnrl w i f e ,  

rrppellees. 
X c D o u g l e ,  E r r i ~ ~ ,  H o r n c k  X: Rnepp ,  by J'rnnk ST'. S n e p p ,  f o ~  d e f e n d -  

n n f s  S ides  nnd wi fe ,  appellees. 

HIGGISS, J. During the course of the tr ial  plaintiffs sought to prore 
by parol the date of the deed executed to the defendants Sellers and wife 
by the defendants Sides and wife. Objection to the testimony T.ra5 $us- 
tained and became the basis of plaintiffs' Exception S o .  7 and -Issipnment 
of E r ro r  No. 2. Ordinarily, parol eridence is incompetent to prove the 
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contents of a wri t ten docunient. However, i n  this  case the deed itbclf 
TI as la ter  introduced i n  evidence by tlle plaintiffs. T h e  exception, there- 
fore, is ~ i t h o u t  merit .  

Other  exceptions, 1 through 16, nel.e taken to the rul ing of tlie court 
i n  sustaining objections to questions asked plaintiffs' n itnesses by  their  
counsel. These exceptions fo rm the  baai. of plaintiffs' assignments of 
e r ror  1 and  3. I11 each inqtance tlie record failc. to  discloie what  the 
answers to  t h e  questions nould  ha \  e been. I n  the ahsence of the answer 
there ic nothing to shorn t h a t  tlie plaintiffs n e r e  prejudiced. Therefore, 
the  esceptions cannot  be considered. B7zie T .  Brov 7 1 ,  175 S .C .  331, 100 
S.E. 518; IIrrl1 P. ITnll, 179 T\'.C1. 571, 1 0 3  S.E. 136. 

Kxception S o .  1 7  is  to the lu l ing  of tlie court i n  su-tailling objection 
to a question asked l,laintiff S ~ ~ r n c e r  Lce TIege b ~ -  plaintiffs' counsel, 
referr ing to X r .  Sides as follon- : "Did lie tell you he llad sent tha t  deed 
to Lot  S o .  11 to his agent, Carson Carpenter ,  to  be delirered to X r .  
A l e  ' Tl'hile the record shov s the objection 71 as sustained, the  record 
also -1iows the following answer:  " I le  told me  he sent the deed to his  
agrnt ,  M r .  Carson Carpenter,  to  be del i lered t o  Mr .  Hollis Allen. I I e  
didn't  say  how the deed was sent." There  is nothing to indicate the 
m-n-er  was made i n  the ahselice of the  jury. La te r  on plaintiff< called 
J f r .  Sides a: a witness and he tcctificd: "I never had  ally conr-ersation 
with a M r .  Holliq P. Ail len or nit11 M r .  C. G. Sellers allout the sale of 
tlie two lot.." M r .  Sides f u r t l ~ r ~ r  ipitified f o r  the plaintiff : "I don't recall 
executing the deed, plaintifls' Kxllibit F, to Lot 11, hut  i t  TI as signed and 
acknon lcdged ly me and m y  wife. I mailed or sent this deed t o  m y  agent, 
M r .  Carson R .  Carpenter." There was, therefore, no di5l)ute about tlie 
d e l i ~ c r y  of the deed by  Side. to  h i s  agent. Carpenter .  T h c  method of 
tlelivcry n n ;  i n ~ m a t c ~ * i a l .  E x r e l ~ t i o n  S o .  17, thwefore, is n i t h o u t  merit .  

Plaintiffs '  Exception. Xos. IS,  19  and 20 relate to  the t e r t i n o n y  of X r .  
F r a n k  Orr ,  a n  at torney for  C. G. Sellers and wife, on the ground that  
Nr. O r r  was actively part ic ipat ing as at torney i11 tlle t r i a l  of the case. 
I11 pawing on the  propriety of Mr.  Orr 's testin~on-j-, i t  must  be remeni- 
bered tha t  X r .  Alllea had te-tificd a. follon q :  '(,It the closing, I think M r .  
Sellers nai: present. I a m  not certain n-hethcr lie was there o r  n o t ;  I 
don't th ink  he  Ims. I remember M r .  Carson Carpenter  and N r .  F r a n k  
O r r  n e r e  there a t  M r .  Orr's ofice . . . a t  the end of the  deal t h e  llioncg 
Tras pacsed and the  deeds delivered. M r .  Carpenter  p a w d  a restriction, 
a printed restriction across M r .  Orr 's desk and made the statement, a\ I 
remember, t h a t  t h e ~ e  n e r e  s u p p o ~ e d  to be attachcd to the deed before they 
rr-ere filed; before filing." M r .  0 r r  testified: "On or about October 10. 
1952. J I r .  Sellers, Xr. Carpenter  and 3Ir. *\11en came to my  office to  close 
tlie transaction. M r .  Allen had  the  deed f o r  Lot S o .  10. M r .  Carpenter  
hail the deed f o r  Lot Xo.  11 . . . N r .  Carpenter  lianded nie this deed f o r  
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Lot NO. 11 just exactly the way i t  is here . . . Mr. Allen handed me the 
deed for  Lot No. 10 . . . I n  the meantime this paFer, this deed for Lot 
No. 11 did not hare  the names of Mr. and Mrs. Sellers in it. X r .  Car-  
penter asked me to have my  stenographer put those names in there and 
that  is what I did . . . I n  the meantime X r .  A l lm held his deed for 
Lot No. 10. Mr.  Carpenter held the deed for Lot S o .  11 until n-e got to 
the courthouse, and when X r .  Carpenter signed th13 mortgage and can- 
ctxled it, I gave Mr. Allen the check for $3,450, he handed me the deed for 
Lot No. 10. Mr.  Carpenter handed me this deed for Lot KO. 11, I walked 
right in the Register's office and filed the papers for recordation and that  
is all that  happened." r n d e r  the circumstances it was not error for Mr. 
Or r  to testify. 

Exceptions 21 and 22 relate to the action of the tr ial  judge in suetain- 
ing objections to questions asked the defendant Sellers if he did not expect 
to  make a profit out of his investment in lands back of Lot KO. 11. I t  
does not appear i n  what way the answer would have been material, or 
that  excluding the testimony was prejudicial. 

Exception No. 28 relates to the judgment of nonsuit entered a t  the 
close of all the evidence. Judgment of nonsuit was required for a nuin- 
ber of reasons. To begin with, none of the plaintifj's were in privity of 
estate with either the defendants Sides or the defmdants Sellers with 
respect to the title to Lot S o .  11. This is a fatal  defect in a suit to correct 
or reform a written instrument. I n  the case of Silis c. Ford,  171 N.C. 
733, 88 S.E. 636, this Court said : "The authorities sre uniform in  hold- 
ing that  the relief of ~.eformation of a written instrument will be granted 
to the original parties thereto and to those claiming under or through 
them in privity. I n  d l  cases of mistake in written instruments, courts of 
equity will interfere only as between the original parties or those claiming 
under them in  privity." I t  is t rue that  IIollis P. 9 len made a contract 
to sell Lots Nos. 10 and 11 to the defendants C. G. Sellers and wife. H e  
owned and could sell and convey Lot No. 10. H e  did not own and could 
not convey Lot No. 11. His  negotiations to purchase Lot No. 11 from 
l l r .  Sides through his agent, I lr .  Carpenter, were entirely in par01 and 
void under the statute of frauds. When the deed ~ m s  made it was macle 
from Sides, the on-nrr, to Scllers, the purchaser. -\lien is a stranger to 
the chain of title. H e  never had any enforceable right to Lot KO. 11. 
H e  is not an owner of any of the lots in Wooded Acres. The contract 
entered into between 11. P. Allen and ('. G. Sellers and ~vife,  Irene T. 
Sellers, shows upon its face that  Allen was acting not as owner, but as 
agent for someone e l ~ e .  The  contract states: "Through R. P. ,4llen, 
R ~ a l t o r .  -4gent . . . has this day sold, and C. G. Sellers and wife, Irene 
T. Sellers, has this day purchased that  certain parcld of land known as 
Lots Xos. 10 and 11, in Wooded .\cres according to map or plat of same" 
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. . . " I t  is understood and agreed t h a t  said property n-ill be conr-eyed 
-ubject to  such conditions, reservations and  restriction3 as appear  i n  in- 
qtrurnent. constituting chain of tit le and subject also to zoning l a n s  . . . 
Thi,  contract contains the final and ent i re  agreement between the parties 
hereto and they .hall not br  h o ~ i n d  by a n y  terms, conditions, statements o r  
repremltation.,  o ra l  01. written, not herein contained." 

Sides TI as  the owner 71 ho originated the derelo1,lnent. I I i s  deed to the 
defendants Seller; and  wife constitutes the only conreyance i n  the c l~a i l i  
of title. I t  contains 110 reacrration.. M r .  Sides' assertion i n  hi. T erified 
a n s n e r  Trai introduced i n  e\ i d ~ l l c e ,  as  f o l l o w  : " I t  i-  denied tliat there 
\ \ a s  any  agreement hetneen the-e answering defendant, a d  11. P. A l l l c ~ l  
and wife concerniilg the restrictions 011 either of said lots, except tllc 
r e s e r ~ a t i o n s  appear ing  i n  the derds." 

Carpenter  testified there weye no restrictions attached to Lot  S o .  11 
n h e n  the deed was delivered or  a t  a n y  other time. Sellers and  O n  t e d -  
fied no reqtrictions were a t t a c h l .  Tlie recordcd deed bears them out. 
To tlie contrary is the very incoi iclusi~e evidence of Allen, n h o  say, : ('1 
remember when n e got through negotiating the figures tha t  X r .  Carpenter  
taking this lit t le l ~ r i n t e d  form out, and tossing it  across the t1c.k and 
ca,ing, 'This  s l~ould  be attached heforr the deed ib filed.' I re~nemher  
tliat, therc n a -  a special reason 1\.1i~ I reliiemher it .  I did not wail the  
paper. I t  ] \ : t i  . i~ni lar ,  \-cry similar.  i t  \:as a n  exact colly of n l la t  I 11nd 
\ \hen  I bought tlic lot before. tlli fir-t lot. I did not read it. M r .  ( 'ar-  
!)enter said there were re.triction. on it. 1 Ie  said t h e  TI( i t ,  re-trictiolii. 
I a111 going by what  he said." 

T\-hcn a .olenui document like a deed is r e ~ i s e d  Lv coiirt of eqnity, t l~t l  
proof of inictake nlu-t bc, .trollg, cogrnt and coa~i l i c ing .  W h a t  n e r c  the 
reytriction. onlitter1 1 ,Illcn did not read them. H e  te+tified Carpenter 
say5 they were re-trictions. "I a111 going by n ha t  he said." 'The e r i d e n c ~  
is ins~~f i ic icn t  t o  show mntna l  mi,take or a niistske induced b- fraud.  
Wlicn a deed is  executed and c l r l i re r~d ,  neither restrictionc nor  other 
lnatwinl  mat t r r s  can he addwl hy tho partie.. I f  r~&ctioi i ;  a r r  to he 
added it  muqt he by another n r i i t e n  i i is t r~unent ,  or, if added to the orig- 
inal.  i t  mutt be re-executed, re-acknov ledgecl? and re-delivcrcil af tcr  the 
nililitions. 

T17hat effect the  en t ry  of the names of the  grantee. af ter  the  execution 
and  acknonledgmcnt of tlie deed t o  Lot  S o .  11 by Side. and n i f e  noulil 
liave on the n l i d i t y  of the ( l e d ,  and ~ ~ h e t h e r ,  if inral id .  ,Illen and n i f e  
and  Siclei and wifp a r e  now i n  n po.itio.1 t o  contest it. 1-alidity, a r e  ques- 
tion. not presented on this rpcord. ,111 parties in  their  pleadings, evidence 
and  briefs ceern to  h a w  t r e a t d  the deed as  ~ a l i d .  contesting only the issue 
as to TT-hether i t  iq, or should be wlrjcct to restrictionc. 
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A restriction of the enjoyment of property must be created in express 
terms or by plain and unmistakable implication. Starmount  C'o. e. 
Xerno&d P a r k ,  233 S . C .  613, 65  S.E. 2d 134; Ieey 1;. B ly the ,  193 K.C. 
705, 138 S.E. 2. 

I t  is patent the eridence falls short of legal requirements for submis- 
sion to the jury on the issue as to whether the restrictions were omitted 
by mutual mistake. There isn't a suggestion of fraud. 

"The very essence of the doctrine allowing relief from inad~er tence  or 
mutual mistake is the desire of the law to execute the original intention 
and agreement of the parties." B o r i s  v. Robinson,  189 S . C .  589, 127 
S.E. 697. 

The remaining question is v-hether the defendants C. G. Sellers and 
wife in accepting a deed without restriction, neverhheless were charged 
with such notice of the plans and purposes in  the det elopment of TTooded 
Acres as would make the unifornl restrictions applicable to Lot No. 11. 
As has already been pointed out, no restrictions appear in the chain of 
title to that  lot. KO notice, therefore, can be founc in the line of title. 
The  recorded map shows no restrictions. "The law contemplates that  a 
purchaser of land miil examine each recorded deed or other instrument 
in his chain of title, and charges him with notice of every fact affecting 
his title which such examination would disclose. I n  consequence, a pur- 
chaser of land is chargeable with notice of a restrictive covenant by tlie 
record itself if such covenant is contained in any recorded deed or other 
instrument in his line of title, eTen though i t  does not appear in his imme- 
diate deed." Higdon  1 % .  J a ( f n ,  231 S . C .  2-12, 56 S.E. 2d 661; S11~et.s e. 
l l i l lon,  221 N.C. 426, 20 S.E. 2d 3-12; Tur-ner 2.. Glenn,  220 N.C. 620, 
18 S.E. 2d 197. Since the e f f r c t i~e  date of the Connor Act, 1 December, 
1885, in matters i nvo l~ ing  tlie title to land i t  is intended that  the public 
registry should be the source of notice. Since then it is considered not 
enough to send word by the mail boy. Notice, howerer full and formal, 
cannot take the place of registered documents. d ~ t s f i n  I , .  S f a t e n ,  126 
S . C .  783, 36 S.E. 338; Hinton  i s .  Tl'illiams, I70 N.(T. 115, 86 S.E. 994; 
BlncXnall 1..  IToncock, 182 N.('. 369, 100 S.E. 72. 

'(If purchasers wish to acquire a right of way or other easement over 
the lands of their grantor, it  is very ea:y to hare  it so declared in the deed 
of con~eyance.  T t  would be a dangerous invasion of rights of property, 
after many years and after the removal by death or otherwise of the orig- 
inal parties to the deed, and conditions have changed, to impose by impli- 
cation upon the slippery menlory of witnesses such burdens on land." 
Dtxvis V .  Robinson,  supra;  X i l l i k p n  I - .  Denny ,  141 N.C. 224, 53 S.E. 867. 
A building restriction is a negative easement and within the statute of 
frauds. I t  cannot be proved by parol. -1 verbal contract for a right of 
easement is void under the statute of frauds. Davis  v .  Robinson, supra. 
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Restrictive covenants a r e  not  favored. As was said lq this  Court  i n  
Callnhnm v. -Imlson,  239 S . C .  619, 80 S.E. 2d 619, "Further ,  i t  is to be 
noted t h a t  r e  adhere to the rule  t h a t  since these r e s t r i c t i ~ e  serritudes a r e  
i n  derogation of the  free and unfettered uLe of land, covenants and agree- 
ments  imposing them are  to be strictly c o l i s t r u d  against l imitat ion on 
use. C'i-nvcn County 7,. Il'ruct I'o., 239 S.C.  502, 75 S.E. 2d 620." T h e  
courts a r e  not inclined to pu t  rectrietions i n  deeds n l w r e  the partie. left 
them out. 

F o r  the  reason. giren,  the j idgment  of the  court below ib 
Affirmed. 

DOS THORJICR, r1.i DOK THORJIER BUT'ERTISISG ART, v. LFXING- 
TOX JlAIL ORDER COJIPAKT. 

(Filed 15 December, 1954.) 
1. Contracts 9 2Sa- 

Where services a re  furnished in accordance with a contract between the 
parties under which defendant agrees to pay compensation therefor, but 
the contract fails to stipulate the aniount to be paid, the measure of recov- 
ery is the reasonable ralue of the services rendered. 

2. Quasi-Contracts § 1- 
Where there is no contract between the parties, there is no obligation 

resting upon the one to accept material furnished by the other. 

3. Quasi-Contracts 5 2- 
This action  as instituted to recover for adrertisinq material fnrnished 

by a i i t i f  Hcld:  If the material 11-as not furnished in accordance n it11 
contract. recover) on qzrnrrtum wcvzrzt is limited to such materials and 
services as  are accepted and al~propriated by defendant. and an instruction 
permitting recovery for the mlue  of all services and materials furniihed 
by plaintiff, regardless of :I-hetlier they TI-ere accepted or not, is reversible 
error. 

1. Same: Pleadings 3 8a- 
While it is the better practice to allege an express contract and an im- 

plied contract separately, the complaint in the present cause alleging that 
plaintiff had fully performed his agreement ~ i t h  clefendal~t. and that the 
serxices and materials furniql~ed there~mcler were well ~x-ortli a stated 
bum, is  Irc7rl sufficient to sul~port  recoJ7ery on qzinrrtirm v z c ~ ~ r i t ,  nithout 
amendment. 

A l ~ ~ e . ~ ~ ,  by defendant  f rom *IIcA-citltrn, S'pccinl J., A l p d  1 9 5 1  Civil 
Term, of DAVID~OK. 

-1ction to recoyer fo r  a d ~ e r t i s i n g  mater ial  alleged to have b e m  fur-  
niqhed hy plaintiff to  defendant i n  accordance with contract therefor. 
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Plaintiff is engaged in the advertising a r t  business in Atlanta, Georgia. 
Defendant, i n  business in Lexington, h'. C., sells hosiery by mail order, 
advertising by distribution of its catalogue. This action concerns illus- 
trations of defendant's hosiery items, intended for  use in its catalogue. 

Plaintiff alleges that  "the defendant contracted and agreed with the 
plaintiff that the plaintiff should make and provid3 certain advertising 
matter for use by the defendant in the defendant's mail order business, a 
statement of the services and supplies rendered by plaintiff to the defend- 
ant  pursuant to said agreement being itemized" a: set forth in detail. 
Plaintiff alleges further that  he "fully performed his agreement and con- 
tract v i t h  the defendant and said services, a r t  work and supplies are well 
worth the said sum of $809.00," the total of the listed items for expenses. 
materials and services. These allegations are denied by defendant, which 
sets forth its version of the agreement with particular emphasis upon its 
contention that  only hand-drawn a r t  illustrations were concerned. 

The first contact between plaintiff :md defenda lt was through Mr.  
Buice, who traveled out of Atlanta and valled on def wdan t  with the view 
of selling printing. There is no contention that  he acted as agent either 
for plaintiff or for defendant. Mr. Buice was not a witness. 

Mr. Shoaf, defendant's president, testified that  he gare  Buice an  order 
for liand-drawn illustrative work for the price of $300.00. Mr. Thormer, 
plaintiff, testified that  Buice asked him to make u p  the work;  and there- 
upon he made up and gave pencil sketches to the photographer. 

Presumably, the order given Buice was intendec to be passed on to 
plaintiff. Be that  as it may, a few days later, in September, 1952, Shoaf 
was in Atlanta and talked with Thormer. Their testimony is the only 
e d e n c e  of the arrangement made betmwn them and is in sharp conflict. 

Thormer's testimony tends to show that, in view of the short time for 
getting out the work, it was agreed that  a photographer's assistance would 
be required, that  photographs would be used either for tracing or retouch- 
ing;  and that  the retouched photographs, plus an illustration, were picked 
up by Buice (who was making a t r ip  to Lexington) and delirered to 
defendant within less than the stipulated time of thr1.e weeks. According 
to Thormer, there were eleven retouched photographs plus one illustration 
for cover use; also, some additional work, consisting of "very clean pencil 
line drawings"; and that  there was no definite agreement as to  price, i t  
being estimated that  the price would be b e t ~ ~ e e n  $300.00 and $600.00. 
His  testimony war that  the retouched photographs were of excellent qual- 
ity, altogether as attractive and satisfactory as hand-drawn illustrations. 

Shoaf, who is an  experienced professional photographer, testified tha t  
defendant used in its catalogue not photographs, but natural a r t  draw- 
ings; that  while in Atlanta Thormer showed him rcugh pencil drawings 
he had designed for defendant, something to go by to revise and finish; 
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that he showed Thormer two or three pages of defendant'? catalogue and 
told him, ('If you will finish them as perfect as this your ideas nil1 be 
s\vell"; that  nothing was said in the conversation in Atlanta about photo- 
graphs or about price; that, later in the Fall, he authorized an increase 
in price from $300.00 to $500.00 provided plaintiff ~ ~ o u l d  hurry  and 
finish the work as agreed upon, that is, "complete hand-drawn, beautiful 
hand-printed pieces of art"; that  defendant ('never did receire a sillgle 
piece of hand-drawn art," only air-brushed photography; and that  these 
were not receired until "around the first of December, a good two n~ontlls 
overtime." 

Defendant's t e d m o n p  tended to sho~x- that  it kept one piece, for which 
i t  tendered payment in the amount of $37.50, the others having been 
returned to plaintiff hp exprew. Plaintiff's testimolly tended to shorn 
that  he did not receive any of the material. 

The issues submitted to the jury were answered as follo~vs : ('1. Did the 
plaintiff and defendant enter into a contract, as alleged in the complaint? 
Answer: No. 2. I f  so, what amount, if any, is plaintiff entitled to 
recover of defendant on the contract? - \ n w e r  : . 3. I s  the defend- 
ant  indebted to the plaintiff upon the qucintum ~nerui t  for serrices ren- 
dered? Answer : YES. 4. I f  SO, in what amount ? Answer : $500.00." 

Judgment was entered for plaintiff for $500.00, with costs. Defendant 
appealed, aqsigning as error the court's action in o~-erruling its motions 
for judgment as of involuntary nonsuit and portion. of the charge relat- 
ing  to the third and fourth isbues. 

BOBBITT, J. When the coniplaint and eridence are conqidered, it 
appears that the controversy pow1 by the first iswe iq xhether thc adrer- 
tising matter prepared by plaintiff and furnished to defendant n-ai in 
accordance with their agreement: and the core of t l ~ i s  con t ro~r r sy  iq 
whether the agreement related solely to hand-dran-11 ar t  illustrations 
rather than to retouched photographs. 

I f  the adwrtiqing matter n.as in accordance v i t h  their agrecmcnt, in 
the absence of stipulation as to price, the defendant wai. obligated to pay 
the reasonable value thcreof : for it i, nc l l  established that  nhen iervices 
are rendrred under a n  agreement that compensation therefor is to be paid, 
the measure of recorerp is the rea~onable value of the serrices rendered. 
Turner 2,. F u m i t u m  CO., 217 N.C. 695, 9 S.E. 2d 379, where Dezin, .J. 
(later C .  .T.), sets forth the element.. to be considered in determining the 
~easonable value of cnch serriccs. 
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The first issue haring been answered "So," the defendant, nothing else 
appearing, was under no obligation to accept and pay for the advertising 
matter prepared and furnished by plaintiff. Goldsion Brothcrs v. S e w -  
kirk, 233 N.C. 428, 64 S.E. 2cl 424. 

With reference to the third issue, tlie court instructed the jury, in part, 
as f ~ l l o w s :  '(Now, recovery on the quantum menlit is allowed in an  
action for work and labor founded on an implied piomise on the part  of 
the defendant to pay the plaintiff as much as he reasonably deserres to 
have for his labor and what the defendant reasonably deserves depends 
upon the reasonable and fa i r  ralue of the plaintiff's services i11 the trade 
in which the defendant was engaged and the ralue of such serrices for one 
situated as was the plaintiff in his trade." 

And, bearing upon the third iswe, the court instructed the jury that  
plaintiff contended : "that the work was good and of a high quality; that 
plaintiff is a fine and skilled artist and . . . is entitled to the \-alue of 
his time and the cost which he paid out;  . . . that this represents the 
reasonable value of his services in the trade and to the plaintiff; . . . 
that  this represents the amount which he deserves, regardless of whether 
or not there was any contract; . . . that tlie value of his time and what 
he put out to do this job for the defendant represents the reasonable value 
of his services and time . . ." etc. The instructicns given conrey the 
idea that  the plaintiff x a s  entitled to recover on quanfum mewi t  the 
reasonable worth of all materials and serrices, inzluding expenses in- 
curred, tendered by plaintiff to defendant. 

I t  would seem that, had t h ~  jury answered the fiist issue 'Yes," these 
iil3tructions would hare  been appropriate if directed to tlie second issue. 
Hoverer ,  since the jury answered the first issue "No," we are  constrained 
to  hold that  they are incorrect; for plaintiff's right to recover for mate- 
rials and services rendered, nof in rrrcordance with contract, is restricted 
to such materials and services as were accepted and appropriated by 
defendant. -1s to these, and these alone, defendant must pay, on the basis 
of qunntiim n~ervi t ;  and the basis of liability therefor is quasi-contract, 
i.e., unjust enrichment. Restatement of the Law, Restitution see. 1. 
"'The basis of this recovery is not the original contract, but a new implied 
agreement deducible from the delivery and acceptance of some valuable 
service or thing." 12 Am. Jur. ,  Contracts sec. 353. As stated by Hoke, 
J. (later C. ,T.) : '(The action of indebitatus assum,osit, as stated, is de- 
pendent largely on equitable principles, Jlifchell 9. Walker, 30 N.C. 243, 
and. in the absence of a special contract controlling the matter and unless 
i n  contrarention of some public policy i t  will usually lie wherever one 
man has been enriched or his estate enhanced a t  ancther's expense under 
circumstances that, in equity and good conscience, call for an  accounting 
by the wrongdoer." Snnders v. Ruqcrn, 172 S . C .  612, 90 S.E. 777 .  I t  
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appearing tha t  defendant  accepted and appropriated a t  least one of the 
illustrations prepared and furnislied by plaintiff, plaintiff was entitled to  
a n  issue relative thereto. 

Where  plaintifl' sues to recover f o r  services rendered to defendant, 
fa i lure  t o  prove the  alleged special contract to p a y  therefor preclude, 
recoT cry ~ J L P I  eon;  but, where ;emices so rendered a r e  accepted by  defend- 
ant ,  plaintiff m a g  13ecover t h e r ~ f o r  upon  q u a n t u m  meru i t .  S t o k e s  c. 
T a y l o r ,  104  S . C .  394, 1 0  S.E. 566;  J tor r i son  1;. X i n i n g  C'o., 143 X.Ci. 250. 
55 S.E. 611 ;  C'oley r.. L)cili!jniplz, 225 S . C .  67, 33 S.E. 2d 477. T h c  
measure of such recovery, predicated on implied assumps i t ,  is the r e a a n -  
able ~ a l u e  of the qervices so rendered by plaintiff and nrcepfecl  by clefellti- 
ant .  .Jnrrzerso~r 1 % .  L o g a n ,  22s K.C. 540, 46 S.E. 2d 561, and  cases citetl. 
Thu;  i11 -lIo,@tt 1.. G'lnas, 117 9.C. 122, 23 S.E. 104, a contractor sued to 
recol-t,r on special contract f o r  building a liouse f o r  defendanti.  T h e  
j u r y  found t h a t  the defeiltlants did not make  the  contract as  alleged. Tlic 
defendants \vent illto possession, not accepting the house as  i n  conformity 
with the contract but  accepting it  as it  was fo r  occupancy and  enjoyment. 
Fairc lo f l r ,  C'. .I., says : "The plaintiff's r ight  to a yutrntum memif inqu i ry  
does not d e p d  solely upon the contract,  but  upon the ground tha t  he  
rendered *ervic.e i n  ~ o r k  and labor  prrfornled, the f ru i t s  of which were 
receiwd by the defendants. . . . Then  the qual i ty  of the  mater ial  and 
work and the ~ ~ 1 1 1 ~  thereof could bc ascertained." T\'hile the more orderlv 
method of pIeading woultl be to allcge the express contract and  the implietl 
contract separately, o w  dec i~ ions  do not so require. McIntosh,  S. C. 1'. 
SL P., < P C ,  410. T h e  coml)laint 1lpl.e seems broad enougll t o  support a 
reco~-ery 011 quntr i l r~n nzcrii;f within the principlci here stated w i t h o ~ l t  
amendn~ent .  .Ttr t,cc.rcotr r.. L o g u n ,  s t l p ,  a. 

I11 I Iarr io  1 . .  IIt.rle, 202 S . C .  624, 163 S.E. 693, cited by  appellant,  
Clcrl X toll, .I., say. : "JVl~en there is all express contract f o r  a stiplilatcd 
amount  and mode of co~r lpcn~nt ion  for  .erriceu, thc plaintiff cannot  aban- 
don the contract a d  re-ort to ail action for  ryuutifr~nz r n ~ r u i f  on a n  iin- 
plitd a--uinpsit." 'I'lie PI iilent 111ea11ing i i  that .  ~11c1i a special contract 
is nt lm/ t ic t l  or c>aftrblishetl, and by its telmq the c o r n l ~ ~ ~ r s n t i o r l  is  s t i p ~ t l ( t f ~ d ,  
plainriff's recovery nnlst be i n  eccordalicc v i t h  its stipulated tern]< and 
not otherwise. 

T h e  court properly orerruled the defendent ' i  lnotioils fo r  judgment as  
of in~.ol i intary nonsu i t ;  but, i n  view of the negative answer t o  the first 
issue, the ins t r l~c t ions  relat ing to  the th i rd  and  four th  i w w s  were i n  e r ror  
and r i ~ t i t l c  d e f m ~ l a n t  to a nelr  trial.  I t  is so ordered. 

S e w  trial.  
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JJAGDALESE HUNMELL, I ~ D I ~ ~ U A L L Y ,  AND ?tIAGI)ALESE HUMMELL, 
ESECI~TRIX OF TEE ESTATE OF CALLIE ELIZABElTH HUMMELL, DE- 
CEASED, V. LOUIS HUJIJIELL, ELIZABETH HUMMELL BRIGGS, LES- 
LIE RAT HUMMELL, WILL HICKS HUMhIELL, JIISOR, AXD SAM 
DRAPER HUXJIELL, Mixon. 

(E'ilecl 15 December, 1954.) 
1. Wills § 33c- 

Where no other time is fixed by the will and 110 preceding estate is 
created, an estate rests eo inutnlt ic:  the maker's death. 

2. Wills § 34b- 
A derise and bequest to named children of tes-atris, "or survivors," 

carries the estate to the named children who are l i ~ i n g  a t  the time of the 
testatrix' death as purchasers under the will, and upon the death of one 
of testatris' children after the esecution of the will but prior to the death 
of testatrix, such child is not a survivor so as to take under the mill and 
such child's heirs and distributees cannot take through him bp inheritance. 

APPEAL from Bone,  d., ;\ugust-September 1954 Term, WAE-SE, by the 
plaintiff, individually, and as executrix; and by Louis IIummell and 
Elizabeth Hummell Briggs. 

Callie Elizabeth Hummell, widow, died on 29 June, 1952, in the County 
of Wayne. She left her holograph will which was duly admitted to 
probate in the colinty of her residence. The will is a. follows: 

"At my  death I desere everything I I possess or lnay possess both real 
& personal or mixed to be equally derrded between my children, Magda- 
lene, Leslie Ray  Louis 6. Elizabeth Runlmell B r ~ g g s  or surrivors-I 
appoint-Magdalene, Leqlie Ray, IIummell executcr. of niy will. with- 
out bond. 

'(10-19-46. Callie Elizabeth TIuniinell." 
&It the time of the esecution of the v i l l  tlie testatrix had four living 

children : Magdalene Hurnmell, Leslie Ray  Humn ell, Louis I-Iuinmell, 
and Elizabeth IIunnnell Briggs. -It some time (the date not given) after 
tlie execution of the will a d  before the death of the testatrix, Leslie Ray 
Hunlmpll died, leaving as his distributees and hei1.s a t  law three sons, 
Leslie Ray  Hummell, now of age ; '\Till Hicks Hnmniell, minor ; and Sam 
Draper I-Iummell, minor. Nagdalene 13ummell qualified, and is now 
acting as executrix and, as such, brings this proceclding for adricc and 
instruction by way of declara to~y judgnlent as to the proper distribution 
of the estate and the determination as to who shall take under tlie will. 
The two minors are represented by a guardian ad  l i f e m .  Judge Bone, 
after hearing, entered his judgn~ent in material par1 as follows : 

('The court being of the opinion that the beneficiaries of the will of 
Callie Elizabeth Hummell, d e c ~ a w d ,  are Magda l~~ne  IIummell, Louis 
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Hummell, Elizabeth Huinniell Briggs, and the children of Leslie Ray 
Hummell, deceased, who are Leslie H. Hunlnlell, Jr., Will Hicks Huni- 
inell, and Sani Draper Huil~mell, said parties are hereby declared to Ije 
the beneficiaries under said will, both as to real and personal estate, in 
the follo~ving shares : Magclalene IIuinmell, one-fourth share ; Louis 
I-Iurrii~iell, one-fourth share;  Elizabeth Humnlell Briggs, one-fourtl~ 
share;  Leslie R. Hun~mel l ,  cJr.. one-twelfth share;  Will Hicks Huniinell, 
one-twelfth sliare; Sam Draper Iiurnmell, one-twelfth sliare." 

Magdaleile Huinmell, Louis IIun~mell ,  and Elizabeth IIuiim~ell  13riggi 
excepted to the judgment, and from it appealed. 

Dees LC. Decs  f o r  ,lIagdalene! H u m n i e l l ,  E z e c u f i . i s ,  a p p e l l a ~ l f .  
Jcrmcs S. S n l i f l i  for  3 lagdn l zne  Hu,mrnell, I n r l i u idua l l y ,  appel la ,r f .  
I I icXs  LL. T a y l o r  for  Lr s l i e  l?dy Elui t~rnel l ,  I17ill H i c k s  f l u m m e l l  c i ~ d  

S'am llrclper I Iu t vn t e l l  a n d  N r s .  Bl i zabeiR f l i c k s  H u n ~ m e l l ,  g u a ~ d i a n  nrl 
l i t o m  for  W i l l  11ic.h.s Hlrmrnel l  and S a n l  D r a p e r  H u m m e l l ,  appellees.  

HIGGISS, J. The sole question for decision liere is whether the gift to 
the four naniecl cllildren or  su,.cilwta carried the entire estate to the three 
children of the testatrix who survived her, or n-hether tlie children of 
Leslie Ray  Huininell. \i ho predeceased tlie executrix, took tlie share in- 
tended for him. I t  i i  patent the will was intended to dispose of the 
maker's estate. Tllose nho  take under tlie d l ,  take as purchasers. By 
the u.e of the words "or scl, V ~ L ~ O I S "  the intention is clear the s u r v i m r ~  
shall be determined a, of the date of the maker's death. This must be b o  

for the reason that no preceding eatate is given and no other time is fixed 
for resting the estate. The estate vested eo ins icr~l fe  the maker's death. 
Did it veat in 3lagdalene, Loui., and Elizabeth as s u r v i ~ o r s  and exclude 
tlle cl~ildren of Leslie R a y ?  Or did his children represent him and take 
his share? Did he have a share? I t  seems plain he did not have a share 
becau-e he was not 11ere to take a t  the time the nil1 ven t  into effect. His 
cleat11 excluded lliin from the will 11ecause he as not a s u n  ivor. The 
only u n y  liis children can take is to qualify 0 s  s ~ ~ r i ~ i r o r s .  I f  they take a t  
all, the- cannot take by inheritance becau-e the father died before hc had 
any estate under the will. 

The nord  "survivor" has been given ~ a r i o u s  definitions. The nord  
rneails : One who outlives another: one who outl i~e. ;  another person, a 
time or an  erelit; one n ho continlies to l i ~  e after tlle death of those who 
compri-e his group. 

Thiq Court has been called upoil froin time to time to determine wlio 
take as "survi~ .or~) '  under a will. Usually other conlplicating provisions 
appear in the mill. S o t  infrequentlv survivors are to be determilied at 
the end of a life e-tate or upon the llapl)e~lillp of Gome contingency. 1 1 0 ~ ~ -  
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erer, the rules are so stated as to leave no doubt that they apply with 
equal force when the surrivors are to be determined as of the date of the 
testator's death. 

I n  the case of Gregory  c. Hensley ,  36 N.C. 25, this Court held : ('There 
are three sets of claimants upon the share that  fell to the intestate,. Mary  
Lucilla Gregory-first, the t ~ o  surviving brothers; secondly, the two 
surviring brothers and the defendant, the administrator of the deceased 
sister, Mar i a ;  thirdly, the next of kin of Mary Lucilla, under the statute 
of distributions. 

"The esecutory derise being good in lan., the next 12f kin, as such, haye, 
we think, no right to any of the share. Ct is r e ry  probable that the testa- 
tor, if he could have foreseen the events which hare  happened, might 
ha re  limited a part of this fund to thc child of Maria. But  this Court 
can only construe wills; i t  is not allowed to make them for testators. The 
testator has said that  if one, or two, or three, of his children should die 
nnder age or without issue, 'for all the property to go to the surr- iv ing 
ones  forever.' The meaning ib that  all the property, or original shares of 
one, two, or three of his children dying before coming of age or without 
issue, should go orer to the child or children t hen  surrir ing.  The espres- 
sion, ' s u ~ z ) i u i n g  ones,' shows this to be his meaning . . . yet lie says ( in  
the clause) that if either die under age and without Issue, the property is 
to go to the survirors, which tends to show that  he did not mean to limit 
the contingency up to the time of the division only, but after~rard., also, 
if the erent should occur. Yackey and Frederick, being the only c l d -  
d ~ e n  surr i r ing  a t  the death of their sister, Mary L ~ ~ i l l a ,  are entitlccl to 
the said share in moieties." 

I n  the cme of S k ; n n e v  1 % .  Ln tnb ,  25 N.C. 155, this Court said : "The 
Judge n7as of opinion that  the plaintiffs were entilled to recorer these 
sla~yes. And we are of the same opinion, upon the authority of Greqory  
I ? .  B e n s l ~ j j ,  36 N.C. 25, and T l ~ r o a d q i l l  c. I ? ~ g r n l n ,  23 S . C .  577; Fergrrson 
v. Dlrnbnr ,  3 Bro. C .  C., 469, in note (Eklt's Ed . )  ; 2 Roper on Legacies, 
362. On the death of Matilda, learing a child, the hopes and intereit of 
the testator's brother, Thaddeus, (the ulterior legatee), vere  estinguished ; 
bwause he could nerer take, u u l e s  0 7 1  the daughters died vithout learing 
issue. The three original l~gacies  were vested, on the death of the testa- 
tor, subject each to be divested, and go orer to the surr i ror  or survirors, 
on the death of either legatee without issue. I n  this case, Elizabeth is 
the only s ~ i r r i ~ ' o r ,  and must take the entire legacy that  had been assigned 
to Orange, who died without issue. The Court reglets tha t  the child of 
Matilda is excluded, but we can only construe mills, a ~d are not authorized 
to alter or make them." ( S l ~ i u n ~ r  I * .  L u m b  decided after Gwgor? /  v. 
Beasley . )  
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I11 the case of T h r ~ c c t l g i l l  1 , .  lnylrnm, 23 S . C .  577, decided i n  1841, this 
Cour t  s a i d :  "Must not the representat i \e  deduce his  tit le by  averr ing 
tha t  his pr incipal  n a s  the survivor? Could the representative h a w  a n y  
pretense of claim n i t h o u t  well averment?  W e  think he  could not.  I f ,  
therefore, the reprebentat i~e 's  pr incipal  was actually the  snrviror ,  he, the 
principal,  must  iner i tablg be permitted to take personally, aud all chances 
of a perpetui ty nould  of course cease. I n  the case 11ow before the Court  
t h e  superadded nordq ('and tlicir heirs forever')  appear  to  us to h a l e  
been inserted only to denote the extent of the interest i n  the property tha t  
the survivors should take, and not as  a l imitat ion to  a description of per- 
,ions n l i o  might  a t  a n y  indefinite t ime claim as  heirs. H o w  could a person 
claim as 11eir to  a survivor, if the ancestor was not in esse a t  the death of 
the first taker, so as  to acquire the cllaractrr of surv ivor?  T h e  thing 
appears  absurd. I t  seems to us t h a t  no other preaunlption can arise i n  
this case but tha t  tlw testator intended a persolla1 benefit to the s ~ ~ r v i v o r s ,  
and  tha t  tlie superadded nordq \\liicli lie has  made lice of do not repel tlie 
111-eumption. I Iughcs  L?. S n y c r ,  1 P. IT. 534. 

"Secondly, Jol ln  died i n  1900. Did hi3 two children or liis repreeenta- 
t i r e  t a k e ?  \Ye th ink  r l ~ ~ p  do not take. Tlie executory derice to J o h n ,  in  
the  legacy given to Jesse, n a s  cont ingent ;  and, as J o h n  did not survive 
,Te~.e, the esecutory t1e~i.r riel er ws ted  i n  liirn; and, therefore, there \ \ as  
nothing to he t r a n w ~ i t t e d  either to hi, r eprcwl ta t ive  or children." 

-1nd n e quote f rom the caqe of ITtrrn r.  II(zm, 168 N.C. 486, 84 8.E. 
840 : " I t  is clear tha t  the testator used tlie words, (shall go to tlie o f l i r ~ ~ s  
f h n f  (Ire l i u i ~ ~ g , '  i n  the pat-age nlmw quoted, i n  the >ense of thc s u r x i ~ o r -  
of the b ro t l~ers ,  vhicl l  n o d d  not include the c l~ i ld ren  of a deceaqed 
brotlir~r, because the  word 'others' plainlg refers to tllem, the Brothers, 
when read ~ i t h  -\i ha t  p rec~t les  it, ant1 it  is inlmediately followed by  the 
expre4ol1 ,  'but not to  a n y  of m y  oflccr children' which demonstrates that  
the \I ord 'other' meant  only children, and they could only be the con., a.; 
i t  referred to  the children bcforc mentioned i n  the mill. T h a t  this i b  the 
lllain, n a t m a l ,  and gramniatical const l l~ct ion is liardly arguable. This  
h r i n p  the case directly n i t l l in  t11e following authorities. I t  appeared i n  
Tli~ccciJyill P. in grot)^, 23 N.C. 577, tha t  a teqtator ha(1 hequeatlletl all 
his 1wrqona1 1)roperty to hi- four  cl~i l t l r tn ,  to  he equally diricled l ~ e t v e e n  
them mlmi  hi. son A.  arrived a t  the age of 21  years ;  and if one or  t n o  
or  t h e e  s l~ould  die under  age. o r  c i t h o u t  i \sui., all tlle property to go to 
the  surviuine ones f o r e ~ e r .  .I dauglitcr died before her  a r r i r a l  a t  ful l  
age, lear ing no children, Lilt a f t ~ r  A\ .  had at ta ined 2 1  year.. . I t  v a s  lield 
t h a t  her  share v e n t  o re r  to the >1ir\ i ro rs  then living, and tha t  a child of 
a sister, n-1x0 had  died a f te r  a t ta ining ful l  agr ,  n a s  not cntitled to  a n y  par t  
of it. J u d q e  Dnnielc added : '1h1.t not the repre-entat i re  deduce hi. t i t le 
by  a r e r r i n g  that  hi5 princi!ml TT as t l ~ c  s n r \ 4 r o r ?  Could the representa- 
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tive have any pretense of claim without such averment? We think not. 
How could a person claim as heir to a survivor, if tlle ancestor was not 
ilz essr at  the death of the first taker, so as to acqlire tlie character of 
survi ror?  The tliing appear. absurd. I t  seems to us that  no other pre- 
sumption can arise in this caqe but that the testator intended a personal 
benefit to the survirors, and that the superadded worlls which he has made 
use of do not repel the presumption.' And the language of Judge  Pearson ,  
i n  I I i l l i n rd  v. K e a r n e y ,  4 5  S . C .  221, is t.qually empl~atic : 'The argument 
fails, because there are no words showing an intention to give a preference 
to sucli of tlie daughters as died learing children, except to the extent of 
making the shares absolute a t  their &aths. . . . There is this further 
objection: I f  the words "othcr histers" do not refer to tlie death of one, 
so as to be confined to the surrirors,  and is allowed to take in the others 
also, there is nothing to exclude such as had died 15 ithout a child, which 
is absurd.' " 

I11 the case of lTToofen v. TIobbs, 170 N.C. 211, 86 S.E. 811, this Court 
said:  '(h a general rule only those persons can participate as sui*rirors 
in a gift who are specifically included in the designation made in tlie will 
or  answer tlie conditions annexed to the gift, and persona expressly ex- 
cluded cannot sliare as survivors under other general conditions or ilesig- 
nation in  tlle will. The survirors, liowerel-, can only share in such prop- 
erty as is included by the will in the gift to survirols. I n  the absence of 
language showing a contrary intention, the share of a deceased beneficiary 
in  case of survivorship mill be divided among t l v  survi ro~-s  in equal 
shares." 

The case of D i r k s  2,. Y o u n g ,  181 N.C. 448, 107 S.E. 220, cites with 
approval and includes the quotation herein given from ' l ' h ~ e n d g i l l  1 % .  

It lgmm, supra .  
I n  the case of X e r c e r  I ? .  I)ou.ns, 191 S . C .  203, 131 S.E. 575, this Court 

said:  "Indeed the prevailing rule Feems to be that  if all eqtate is giren 
by will to the survirors of a class to take effect on the death of the testa- 
tor, the word 'survirors' means those living a t  the death of the testator; 
but if a particular estate iq given and the remainder is given to the then 
survivors of a class, the ~vorrlq 'survirors' means tl~ose surviving at tlie 
terniination of thr  particular estate." 

We hare  sought in J ain for authority upon which LO hold the grandsons 
of the testatrix can sliare in her estate. Lapsed legacy statutes offer no 
help. I f  the will had named the four children and omitted the words 
"or s ~ r v i v o r s , ' ~  the statutes would apply and the children of Leslie Ray  
would take the share intended for their father. Mrq. Humme11 made the 
gift in her will to her four named children, o r  s n r ~ * i ~ o r s .  Only Magda- 
lene IIunimell, Louis Hummell, and Elizabeth H umniell Briggs call 
q i~al i fy  as survivors. This con>truction, we think, is mandatory under 
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the  decisions of this Court  which apparent ly have become a stable p a r t  
of the l a w  of xvills. Magclalene I'lummell, Louis Hummell ,  and  Elizabeth 
Rummel l  Bi-iggs each take a one-third share  of the estate. 

Reversed. 

STATE v. ERNEST C. WILLARD. 

(Filed 15 December, 1954.) 
1. Criminal Law S 7- 

The statement in the brief of the general questions involved on the 
appeal, without bringing forward or mentioning in the brief any of the 
exceptions taken during the trial or authority in support of any particular 
esception, is insufficient to bring up for consideration the matters to which 
the exceptions shown in the record relate. 

2. Autoinobiles 8 3Od: Criminal Law' 31h: Constitutional Law § 3 s  

In a prosecution under G.S. 20-188 i t  is competent for an expert n-itness 
to testify as  to the results of a test of the defendant's blood, based on a 
sample talien lrss than an hour after the alleged offense with defendant's 
consent, as  to the alcoholic content of the blood. Constitution of Sorth 
Carolina, Art. I, Sec. 11. 

A lay witness is con~petent to testify \vliether or not in his opinion a 
person was under the influence of an intosicant on a given occasion on 
which he observed him. 

4. Automobiles § 30d- 
Evidence that  defendant was intoxicated within the purview of G.S. 

20-138 while driving n vehicle on the public highways of this State held 
amply sufficient to be subnlitted to the jurg even in the absence of expert 
testimony as  to the alcoholic content of defendant's blood. 

3. Criminal Lam §§ 5Of, 81c (7)- 
In  this prosecution for drunken driving, exception to the statement of 

the solicitor in his argument ''Don't kill nlg child" is not sustained, since 
in the absence of the factunl setting of the remark it is not made to appear 
thnt the argnlnent was an ahuse of fair debate and prejudicial. 

APPFAI, by defendant f rom f i lounln~?l ,  S. J., a t  1 5  F e b r u a r y  1051  Trr in,  
of GUILF~RD-Greensboro Division. 

Crinlinal prosecution upon a w a r r a n t  issued out of 3 Iun ic ipa l - ( 'o~nty  
Court  of the ci ty  of Greensboro on affidavit charging t h a t  on 6 October, 
1953, defendant a t  and  i n  Guilford County "did unla~vful ly,  willfully 
operate a motor  r ~ h i c l e  on a public highway ~ v h i l e  under  the  influence of 
vhiskey,  narcotics, o r  other intoxicating beverages, against the S ta te  i n  
such case niacle and prorided," ctc.. tried i n  Superior  Cour t  upon appeal 
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thereto by defendant from judgment of said municipal County Court 
aforesaid. 

Plea : Kot  guilty. 
Upon tr ial  in Superior Court the State offered evidence tending to 

show that  on afternoon of G October, 1053, defend:int Tvas at the stock 
sale yard 011 S. Elm Street Extcnsion, a public thoroughfare, south of the 
city of Greensboro in Guilford County. Witnesses offered by the State 
expressed opinion that, judging from his appearance, his actions, thc 
manner in which he ate popcorn, and odor of intoxicant on his breath, he 
was then under the influence of some intoxicant. The State's evidence 
also tended to show that  aronnd four o'clock i a  the afternoon, while he 
was in such condition, he drove his car awiy  from the stock sale p r d ;  
that  a deputy sheriff followed in a short time: and next saw defendant 
about three-quarters of a mile or a mile away,--his car being parked on 
the side of S. E lm Street in the city limits of Greensboro, near a pick-up 
truck, with which his car had had a slight contact; that  in the opinion 
of the deputy sheriff defendant was then under the influence of some 
intoxicant; and he arrested defendant on offense n i t h  which he stands 
charged. A h d  the evidence tends to show that  a city police officer was 
called, and defendant was taken to the police s t a t io l ;  that  a t  the police 
station the policeman told defendant thst  "a man would give him a blood 
test if he \vanted one"; that  "clefendant .aid he w a n t d  a blood test"; and 
that  "Mr. R. B. Davis, J r . ,  came and drew a blood sample from the 
d~fendant ."  

The State offered Davis as a mitness. and after 2xamination of him, 
the court found as a fact that  he is an expert chenl st and hematologist. 
Objection to such finding was not made by defendant. Thereupon Davis, 
as such witnew, was permitted, orer objection of cefendant, to testify, 
briefly stated, that  on afternoon of 6 October, 1953, in response to a call 
he went to the Greensboro Police Department, and there saw, and had a 
conversation with defendant, in which he, Davis, told defendant that  he 
did not have to take the test nnless he wanted it, ths t  there was nothing 
inandatory about it, and that  it ~ o u l d  be a t  his expense; in reply to which 
dt4endant said he wanted a l~lood test; that t h e r e u ~ ~ o n  a t  4:40 p.m., he, 
Davis, drew from defendant a v ~ m p l e  of blood, 10 ccs; that  he then made 
a n  analysis of this blood in the Doctor's Laboratory, which he owns and 
operates, and ~r l i ich  is located in  Piedmont Xemorial Hospital building 
in Greensboro, testing the blood for the presence of alcoholic content, and 
that  point two one (.21) per cent of alcohol was found in the blood. 

Further,  the witness n a r i s  testified that  he had inade a study orer a 
p c ~ i o d  of time as to the effect of alcohol i n  the blood stream upon a 
human being; that  he had studied medical and clinical texts on the sub- 
ject; that  the texts he has studied concerning the effect of alcohol on the 
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huinan being are recogni7cd authorities on the subject; and that  from his 
qtudies and tests and experience he thinks he is qualified to say how and 
in  what manner alcohol affects the human being; that  in his opinion 
defendant mas under the influence of alcohol; that liaring more than 
point one fire (.15) of alcohol in his blood stream, it was his, the n i t -  
ness's, opinion that defendant \I o d d  hare  beell under the influence. 

Then on cross-~xaininatio~l, and xvithout objection by defendant, t h ~  
witness Davis testified in pa r t :  ". . . TYhat I have expressed to the jury 
is based on my  chemical analysis of the blood. I am not an h1.D. or a 
practicing physician . . . I n  my opinion it takes about 15  to 20 minutes 
for alcohol to conlnlence being a~~ i i i i i l a t cd  from the btomach into the blood 
stream, depending on whether there is anything in the stomach, uhetller 
the stomach is empty or mhether there is any barrier there to keep thc~ 
alcohol from being absorbed . . . I would say that  if the amount of 
alcohol in a person's blood were from .05 u p  to but not including .I5 11c 
could or could not be under the influence of alcohol . . ." 

TThile, on the other hand, defendant, as witneqs in his ovn  behalf, 
admitted that on 6 October, 1953, he n a s  a t  stock sales excliange, hrl 
denies tliat d ~ u i n g  any of the time he mas there he was drinking, or eating 
popcorn, or staggering, or ableep in a car, but asserts that  after he had 
l~arlicd his car on S. Elm Street, for use by his sister, he "squatted down 
ill front of the car and drank" the rcnlhinder of a pint of whiskey from 
nhicli he had taken two or three drinks in his yard three or four day:, 
before; and that  this was between 10 and 15 minutes before the deputy 
sherift' arrived a t  the scene. Defendant also tcqtified tliat on the way to 
police station the officer said to him, "If you doubt your circunictance~ 
that you are in, we nil1 get you a doctor"; that  he named Dr.  n a r i s ,  and 
that lie, defendant, thought Mr. Davis was a doctor, and firqt learned lie 
T I R '  a chemist instead of a doctor in city court nlien lie testified there a, 
a lvitne-s. 

Then on cross-exanli~lat io~~ defendant continues in part  : ". . . I way 
sober until I got in tlle city jail . . . it  n a s  4 5 7 .  XTl1en I sat there and 
rrlased. I felt the cff'ectq of my whiskey a little then. The blood was 
d r a v n  about fire rninutes before then . . . Mr. Davis would not h a w  
examined me if I had knonn that  he was not a doctor." 

Defendant also offered the testimony of several nitnesses tending to 
corroborate him as to his condition, and not drinking a t  the stock salc 
yard. 

Verdict : Guilty as charged. 
Judgment:  Confinenlent in conimon jail of Guilford County for a 

period of four (4)  months. to be assigned to work under the superrision 
of the State Highway and Public V o r k s  Conlmission. 
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Defendant excepts thereto, and appeals to Supre.me Court and assigns 
error. 

Attorney-General  J f c N u l l a n  and  Assis tant  At torneys-General  Brz t fon  
and  J f o o d y  for the S ta te .  

George A. Y o u n c e  a n d  E. L. 4 k t o n ,  Jr . ,  for de fendan t ,  appel lant .  

WIWBORKE, J. The record on this appeal contains several pages of 
unnumbered assignments of error based upon numerous exceptions taken 
by defendant upon, and in the coursch of the tr ial  in Superior Court, 
relating in  the main to testimony of the witness Davis, an  expert chemist 
and hematologist, as to the alcoholic content in splxinlen of defendant's 
blood, and as to the effect of alcohol upon the human being when taken 
into the system. Yet no one of the exceptions is brought forward. or 
mentioned, in defendsnt's brief, and no reason or argument has been 
stated or authority cited therein in support of any particular exception. 
I n  such case, under Rule 28 of the Rules of Practice in  the Supreme 
Court, 221 N.C. 544, a t  pages 562-3, all of the excaeptions will be taken 
as abandoned by appellant. 

Here  appellant contents himself by stating in his brief, as questions 
involved, these two : 

"1. I s  expert testimony as to the results of a blood test taken after a 
defendant's arrest on a charge of driving under the influence of an intoxi- 
c*ating beverage admissible in the courts of this S ta te?  

"2. Did the Solicitor for  the State argue improperly to the jury, under 
the facts of the record in this case, by saying: 'Don't kill my  child'?" 

This is not sufficient to bring u p  for consideration the matters to which 
exceptions shown in the record relate. Bu t  if i t  were, consideration of 
the factual situation in the case in respect to the subject matter thereof, 
in the light of applicable principles of law, the first question merits an  
affirmative answer, and the second a negative one. 

I t  seems clear that  the first question is restricted to the question of the 
competency of testimony of an  expert, who is qualified to make a test for 
alcoholic content in human blood, as to  results obtained upon such a test 
of the blood of defendant. The matter of the conipetency of testimony 
as to the effect any given quantity of alcohol found in the blood stream 
would hare  upon a human b ~ i n g ,  the defendant, is not included in  the 
phraseology of the question. Nor  does i t  bring into question the matter 
of compulsory self-incrimination. N. C. Const., A-t. I, Sec. 11. 

I n  such light it is appropriate to see what the annotators of decided 
caaees have to say on the subject of "Admissibility and weight of evidence 
based on scientific test for intoxication or presence of alcohol in the sys- 
tem": I n  Annotation 159 S.L.R. 209, supplementir~g annotation on same 
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subject in 127 A.L.R. 1513, it is said:  "From the cases generally, it  is 
apparent that, subject to compliance with conditions as to relevancy in 
point of time, tracing and identification of the specimen, accuracy of the 
analysis. and qualification of the xi-itness as an expert in the field, there 
is rather general agreement that  where the prosecution in a criminal 
case seeks to establish the intoxication of the accused, evidence as to the 
obtaining of a specimen of his body fluid at or near the time in question, 
evidence as to tlie alcoholic content of such specimen, a. determined by 
scientific analysis, and expert opinion testimony as to  what the presence 
of tlie ascertained amount of alcohol in the blood, urine, or other hod7 
fluid of an individual indicates with respect to the matter of such indi- 
vidual's intoxication or sobriety, is ordinarily admissible as relevant and 
competent evidence upon the issue of ~ntoxication, a t  least where the 
accused furnished the specimen for the test, or  submitted without objec- 
tion to its taking." 

Indeed, in our o~vn  reports we hare  S. u. Cash, 219 N.C. 818, 15 S.E. 
2d 277, a case in which numerous exceptions were taken to the admission 
and exclusion of evidence and in 17-hich defendant complained in this 
respect that  while he was in jail, specimens of his blood and urine were 
taken for chemical analysis to determine the presence or absence of alco- 
hol and morphine in  his system, and contended tha t  in this way he was 
conipclled to give evidence against himself in violation of the constitu- 
tional inhibition against compulsory self-incrirninaton. N. C. Const., 
Art. I, Sec. 11. I n  connection therewith, this Court, i n  opinion by Stacy, 
('. ,I.. n-rote as follo~vs : "The record fails to disclose any compulsion on 
the p i t  of the officers in obtaining speeimcns of the defendant's blood 
and urine. The exceptions are therefore feckless. 9. v .  Eccles, 205 S . C .  
825, 172 S.E. 415. They are not sustained. I t  is the rule in this juris- 
diction that physical facts discovered by witnesses on information fur -  
n i~het l  l ) ~  tlie defendant may he given in  evidence, even where knowledge 
of such facts is obtained in a pririleged manner, S.  v. Garrrtf ,  71 N.C. 85 
(examination by phy&ian), by force, S. 2'. Graham, 74 N.C. 646 (corn- 
pelling accused to put his shoe in track),  by intimidation, duress, e t ~ .  
Factual information thus brought to light is competent evidence, though 
the declarations of the accused made a t  the time, if obtained by inlproper 
influence. are to be excluded. S.  11. Gafton, 60 Ohio App. 192, 20 S.E. 
2d 265." 

T o  like effect in principle are 8. 1 % .  Rogrrs, 233 N.C. 390, 64 S.E. 2d 
572, opinion by Ervin, .T., and S. T .  Griryson, 239 N.C. 453, SO S.E. 2d 
3S7, opinion by Parker,  J. 

Therefore, the expert testimony as to the results of test of defendant's 
blood was admissible on the tr ial  of this case on a charge of driving a 
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motor vehicle upon the public highways within the State while under the 
influence of intoxicating beverages. G.S. 20-138. 

Moreover, it  is not amiss to note that  in this State a lay witness is com- 
petent to testify whether or not i11 his opinion a person was under the 
influence of a n  intoxicant on a given occasion on which he observed him. 
See S. v. Leak, 156 N.C. 6-43, 72 S.E. 567; S. v. Jessup, 183 N.C. 771, 
111 S.E. 523; S. v. Hollntd,  193 S.C. 713, 138 S.E. 8 ;  S. v. Dills, 204 
N.C. 33, 167 S.E. 459; S. v. f I n r ~ i r ,  209 N.C. 579, 183 S.E. 740; P. 2'. 

I)awson, 228 N.C. 85, 44 S.E. 2d 527; S. v. Tl'armn, 236 N.C. 358, 72 
S.E. 2d 763. 

And as to when a person is under the influence of an  intoxicant, see 
definition in S. v. Carroll, 226 N.C. 237, 37 S.E. 2d 688. 

I n  the light of these caws, there is in the present case abundant eri-  
dence, without any of testimony as to results of the blood test, to support 
the verdict and judgment pursuant theyeto. 

Now as to the second question: Defendant contc?nds tha t  the remark 
of the Solicitor is improper and prejudicial under the principles applied 
in S. v. Liitle, 228 N.C. 417, 45 S.E. 2d 542; Cuthrell v. Greene, 229 
N.C. 475, 50 S.E. 2d 525; and S. v.  Sml tk ,  240 N.C. 631, 83 S.E. 2d 656. 
I11 the absence of the factual setting of the r e m a ~ k ,  i t  is not made to 
appear that  it was a n  abuse of fa i r  debate and prejudicial. Nor does the 
fact that  the trial judge failed to instruct the jury in respect to it thron- 
light upon the situation. 

F o r  reasons stated, there is in the judgment from which appeal is taken 
S o  error. 

WILTJIA31 C. MORRELL r .  B U I L n I S G  JIANAGEMENT, I S C . ,  A K D  

EASTERS MOTORS, I S C .  

(Filed 15 December, 1954.) 
1. Wills S 35c- 

A derise of property to a trustee for the benefit of testator's two sons for 
a period of ten years with direction that a t  the espiration of the ten-year 
period the property sho~ild go to the tvo  sons "or to their heirs" in fee 
simple, is held to rest title in the two sons immediately upon the death of 
testator with the right of Pull enjoyment postponed until the termination 
of the trust, and therefore, each son became seized of a rested and trans- 
nlittible estate in fee silnple to a one-half interest in the loczts i n  quo. 
Cpon death of one of the sons during 1he trust period, his children take no 
interest in the property under the will. 

2. Wills § 46: Estoppel 3 % 

Even if the owner of a rested fee simple title carnot convey a ralid and 
marketable title thereto during the life of a trust. ?is deed executed prior 
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to the termination of the trust will estop him and those claiming through 
him by deed, will, or inlieritance, and his after-acquired title will "feed 
the estoppel" and rest  the title thus acquired in his grantee. 

,IPPEAL by plaintiff f rom X n r f i n ,  F l ~ e ~ i u l  J . ,  March  T e r m  1954, NLW 
H a x o m ~ .  Modified and affirmed. 

Civil action to recover a one-half undivided interest i n  and to the real 
property described i n  the complaint or fo r  judgment decreeing t h a t  plain- 
tiff is the owner of a one-half unclirided interest i n  said property, and f o r  
a n  accounting f o r  tlle rents and  profits derirecl therefrom. 

Fel ix J .  Meeks, Sr.. died testate 1 Ilecember 1941. A t  the time of liis 
dea th  he n as seized and pooses.ed of the land i n  controversy. I n  his  n ill 
he  dex-ised said property (215 and  217 K o r t h  T h i r d  Street,  Vi ln~ing to l i ,  
3. C.) i n  t r u i t  to  one Demaico 8. ('arr fo r  the use and  benefit of his two 
son., F e l i s  J. Afcrks, J r . ,  and IVilliam R. hleeks. T h c  t r m t e e  was di- 
rected to rent  wiil  prolwrty and pay  the net  income derired therefrom 
nlonthly to his  said sons. 

T h e  section of his  will creating the trust,  directing the trustee i n  respect 
to the esecution thereof, and providing f o r  i ts  terminat ion and the tlistri- 
bution of the corp l t s  of the c..tate contains tlle provi\ion now a t  issue, 
which i a  as  fol lo~r  s : 

". . . I t  is m y  wiih and desire, and I SO direct, tha t  the  aforesaid t rust  
sllall ma f o r  a period of ten years fro111 the  date  of m y  death, and  a t  tlle 
expiration of sail1 ten ypar period, the p r o p e r t -  herein mentioned shall go 
to  nl- t n o  Fe l ix  J. Neeks. J r . ,  and  Wil l iam R. Xeekq, or their 
heirs, i n  fee simple, share and share alike." 

O n  -1 J a n u a r y  1936, r i t h i n  the ten-year period fixed for  the continu- 
ance of the truqt, ITillialn R. Meekb executed ant1 clelirered to Broadfoot 
I r o n  TYorks a deed sufficient i n  f o r m  to conrey a one-half u n d i ~  idcd inter- 
est i n  and to the locus,  reservinp unto himself, l lonerer ,  the  income therc- 
f r o m  during tlle ten-year period of the tru.t; and Broadfoot I r o n  TVorks 
thereafter  conveyed srrid one-half ~ ~ n d i v i d e d  interest to the defendant 
Building Mnnngernent, Inc .  O n  6 ?rlnrcll 1046, Fel ix J. Xeeks, J r . ,  and 
wife conveyed the other one-half m d i ~  idetl intereqt to Broadfoot I r o n  
Works, and on 1 6  J u l y  1949, Broadfoot I r o n  V o r k s  conveyed the locus 
to defendant Building Xanagement ,  I a c .  

T\'illiam R. Meeks died intestate 6 M a y  19-17, within less t h a n  ten years 
a f te r  the death of the testator and prior  to  the ternlination of the  tru.t. 
H e  left su rv i r ing  one son, the  plaintiff herein, as  his  sole heir  a t  I a n .  
T h e  son's name 71 a.: changed f r o m  TT'illiam R. Necks to  Willialn C. Mor-  
re11 by  order of the Circui t  Cour t  of Jackson County, Xissouri ,  a t  Iianqas 
City. H e  claims: a one-half interest i n  the locus In quo as a devisee under  
the terms of the will. 
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When the cause was called for trial in the court below the parties 
waived tr ial  by jury and agreed that  the judge presiding should hear the 
eridence, "make the findings of fact, co~iclusions of law and render judg- 
ment thereon." Thereupon, after hearing the evidence and argument of 
counsel, the court found the facts, and, upon the facts found and the 
stipulations entered into by the parties, concluded t ' lat upon the death of 
the testator his  tx-o sons named in his will "became seized of a vested and 
transnlittible estate in fee simple in remainder to a one-half uudirided 
interest in the locus  in quo, the complete e~ijoynient of possession of 1r11ich 
was postponed until the termination of the trust estate, there being no 
condition precedent which prevented the immediate vesting of the estate 
in remainder upon thc death of Fel i s  J. Meeks, Sr." I t  thereupon entered 
judgment that  the defendant Building Jlanagenient, Inc., is rested with 
a good and indefeasible fee simple title to the property described in the 
fourth paragraph of the complaint. Plaintiff excepted and appealed. 

I ie l lunz  cC. I I u m p h r e y  and  JicCTellancE R. B u r n e y  for. p la in t i f f  appel lant .  
I l o g u e  d? I I o g u e  for a p p e l l e ~  nwilding J l a n a g e m ( w t ,  I n c .  

BARNHILL, C. J. This cause mas tried in the court below on the theory 
that  the testator derised to his two sons an  estate in remainder-either 
~ e s t e d  or contingent. The plaintiff contended that whatever estate was 
devised was contingent, as to each son, upon trhether he surrired the 
trust, and that  since plaintiff's father died prior to the expiration of tlie 
trust, he took nothing under tlie d l ;  that  the words "or their heirs" 
created another class of derisees who should take lhe share of a son in 
the e ~ - e a t  the son should die prior to the date set for the distribution of 
the corpus  of the estate. That  is to say, he contended that  the roll must 
be called as of that  date to a-certain who are the devisees; that  he is the 
sole heir of William R. &leeks, and that  as such he became the on.ner of 
one-half of the corpus  at  the expiration of the trust. 

On the other hand, the defendants contend that  William R. Neeks, 
immediately upon the death of the testator, r a s  re-ted with title to one- 
half of the corpry  in remainder in fee, subject onlr  to the tern>. of the 
t i w t  which merely postponed the enjoyment thereof. 

The  parties, both in th(,ir briefs and oral arguments, pursue t h ~  appeal 
to this Court upon the same assumption. 

B u t  the will creates no prior estate. less than a fee, with limitation 
over to the tn.0 sons such as would m : , l ~  the &ate devised to them an  
estate i n  remainder, either r e ~ t e d  or contingent. Hence the l a y  of rc- 
mainders and future interests has no application here. 

"Where an active trust is created for the use 2nd benefit of named 
beneficiaries, or there is a gift of all or a part  of tho income therefrom to 
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the beneficiaries, pending final division, or there is other language in the 
will e d e a c i n g  a clear intent that  a beneficial interest in the estate shall 
vest in the parties named inmediately upon the death of the testator, 
with directions to the trustees to divide and deliver the estate a t  a stated 
time in the future, the interest vests immediately upon the death of the 
testator and the date of division merely postpones the coniplete en joyn le~ t  
thereof." Carter 21. A7c,npton, 233 N.C. 1, 62 S.E. 2d 713. T11is rule, to 
be followed in the construction c~f wills, is now settled law in this jurib- 
diction. 1Villiam.s v. Smith, 57 N.C. 254; Fuller 71. Ful ler ,  55 N.C. 223 ; 
Coddington v. Stone,  217 W.C. 714, 9 S.E. 2d 420; Robinson I>. Xobi~ ison ,  
227 K.C. 155, 41 S.E. 2d 282; Xc(2rleen 2). Tmst Co., 234 N.C. 737, 68 
S.E. 2d 831; Jackson 7>. Lnrl,yley, 231 K.C. 243, 66 S.E. d 899; 1T7cill 7%. 

TVeiZl, 212 S . C .  764, 194 S.E. 462: I ' r idd j j  LC Co. v. Sanrkr ford ,  221 K.C. 
422, 20 S.E. 2d 311 ; Pridyrn  1 . .  'l'yson, 232 N.C. 109, 66 S.E. 2d 682 ; see 
also 57 .\.J. SO;; 69 C.J. 59.5; 3 Simce Future  Intereht; 103. 

The n i l l  uiider conside~ation creates no contingent future interest. 
The beneficiaries of the truat are named in the will and were persons in 
being a t  tlie time the will took effect and the estate was created. They 
were, uiitler the ternlr of the nil l ,  to liarc and receive the income from 
the property monthly, arid upon tlie termination of the trust, they nere  
to receive their respective shales, freed of the trust provisionc. Tlius 
there is no postponement of the vesting of their title to the property. 
Instead, title thereto vested in them inlnlediately upon the death of the 
testator. The trust merely served to postpone their to the full 
enjoyment of the estate devised until its termination. 

Even if we should conclude that  in view of the fact the sons vere  to 
receive only the incorne from the estate during the life of the trust, neither 
son could conrey a valid a d  marketable title to hi. share of the property 
during the life of the trust-and we do not so conchtde-this ~ o u l d  not 
affect the rewlt .  The decd executed by William R. Alceks would operate 
as an  estoppel against him and those claiming by or through him by deed, 
will, or inheritance. 

When a grantor conveys land to n-hich he has no title or a defec t i~e  
title a t  the time of the conr-eyacce, but who thereafter acquires title to 
the property, his after-acquired title "feeds the estoppel" and, by opera- 
tion of lavr, vests t h e  title thus acquired in the grantee. Croom v. Cor- 
nelius. 210 N.C. 761, 14  S.E. 2d 799; Tktrrnes .c. Goode, 217 N.C. 639, 
9 S.E. 2d 3 q 5 ;  W o o d y  v. C n f c s ,  213 S . C .  792, 197 S.E. 561; Re11 1 % .  

rldams, 81 N.C. 118 ; Bcnick v. B o v n t n n ,  56 N.C. 314. 
The judgment cntered in the court below will be modified by striking 

out the nords "in remainder" as used in the court's conclusion of lam 
therein contained 50 that  i t  will read ". . . that  at the death of Felix J. 
Meeks, Sr., William R. AJ~eks, Sr.  became seized of a vested and trans- 
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lnittible estate i n  fee simple to a one-half undivided interest i n  the  locus 
in quo,  the  complete enjoyment of possession of which was postponed 
un t i l  the  terminat ion of the t rust  estate, there b e i i ~ g  110 condition prece- 
dent  ~ v h i c h  prevented the  immediate rest ing of the  estate upon the  death 
of Fe l ix  J. Meeks, Sr." As so modified said judgment is affirmed. 

Modified and affirmed. 

LUTHER LEE JIJNTZ. PET~TIOSER, v. EDWARD SCHEIDT, COJIhlIS- 
SIOSER OF JIOTOR VEHICLES OF NORTH CAROLISA, RESPOXDEST. 

(Filed 15 December, 1954.) 
1. Criminal Law 5 17c- 

A plea of nolo conteudet-e has the effect of a conviction by a jury, or a 
plea of guilty, for the purposes of the case in which i t  is entered. 

2. Evidence 5 2- 

The courts will take judicial notice of the county seat of a county of 
this State. 

3. Automobiles § 34+ 

An official notice and record of "revocation of license" for the specified 
reason of "conviction of inroluntnry ~nanslaughter ' mailed to a drirer by 
tlle Departnlent of Motcr T7ellicles, ia held to show that  the license was 
revolted under G.S. 20-17 rather than suspended unller G.S. 20-16, and does 
not support a finding by the trial court that  the license was suspended 
under the latter statute. 

4. Same- 
A plea of 11070 co~ttci~dere to a charge of manslaughter resulting from 

the operation of an antoinobile supports the revocation of the driver's 
license under the mandatory prorisions of G.S. 20-17. 

5. Same- 
The right of appeal under G.S. 20-25 is granted only when tlle Depart- 

lnent of Motor Vehicles exercises its discretionary power under G.S. 20-16: 
no appeal lies where the Department reroltes a license in accordance with 
the mandatory prorisions of G.S. 20-17, and the I 'mer  court acquires no 
jurisdiction by an attempted appeal and the enlire proceeding is mid  
a h  initio. 

0. Same- 
Where the Department of JIotor Yeliicles revokes a drirer's license under 

the mandatory prorisions of Q.S. 20-17, the Department will not be estopped 
from denying that it was acting under the provisions of that statute by 
reason of a letter subsequently written to the licensee granting him a hear- 
ing under G.S. 20-16 ( c ) ,  since in suc.11 instance a hearing is not author- 
ized by law. 
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_IPPE.~I, by respondent from .Martin, Special  b u d g e ,  April Civil Term 
1954 of NEW HANOVER. 

Petition to compel the respondent, Con~nlissioner of Motor Vehicles of 
S o r t h  Carolina, to restore petitioner's automobile driver's license alleg- 
edly suspended for manslaughter resulting from the operation of a motor 
vehicle. 

The facts were these: Petitioner had a chauffeur's license to operate 
motor vehicles on the highways of the State issued to him by the State 
Department of Notor Vehicles, mliich license had not expired. At  the 
Janua ry  1954 Criminal Term of the Superior Court of Pender County, 
petitioner, with the consent of the Solicitor and Court, entered a plea of 
nolo  contenderr  to a charge of illanslaughter resulting from the operation 
of an  automobile by petitioner. The Court entered judgment that  the 
defendant pay a fine of $250.00 and the costs. Shortly thereafter the 
petitioner receired the following notice through the mails : 

"Form D L 4 4  
NORTH CAROLINA DEPARTACEST OF MOTOR VEHICLES 

STATE HIGIITVAT PATROL 
RALEIGIX 

Ren. Ch. 
L. C. Att. 
X a r .  19, 1954 
B Janua ry  8, 1954 

OFFICIIL hT0~1m AAII RL( ORD OF REVOCBTIOS O F  LICEKSE: 
Name of Licensee-Luther Lee AIintz 
Address of Licensee-Route #2, Box 515, 

Wilmington, X. C. 
was:  Rt. 2, Box 224 

Drirer's License 9 0 .  Ren :  C h :  35991 
(33 w m 200 6-0 brn-gry) 

Date of Rerocation-January 7, 1951. 
"You may apply for a nev7 1icen.e-January 7, 1955-prorided you 

hare  conlplied with the Safety Respon~ibility , k t .  
"Convicted of-Inroluntary Slandaughter 

Date of Conviction-Januarp 1, 1954 
Name of Court-Superior Court 
Location of Court-Burgaw, N. C. 

"The ahore named person will take notice that  the law forbids said 
person to dr i re  a motor r e h i c l ~  upon the Iiigh~vags of t11~ State during 
the period of rerocation. (a) JAMES R. S ~ I I T H ,  Colonel 

Commanding 
State Highway Patrol." 



270 IS THE S U P R E M E  COURT. [241 

Upon receipt of this notice petitioner requested a hearing from the 
Department of Motor Vehicles. X s  lawyers received a letter dated 3 
Xarch  1954 from Charles -1. Speed, Major Director, Safety Division, 
State IIighway Patrol, statinq that upon petitionela's request and pur- 
suant to the provisions of G. S. S. C'. 20-16(c) the Department afforded 
him an opportunity for a hearing on 12 March 1954 in TVilmington, Kern 
Hanover County, the county of petitioner's residence. After said hearing 
the Department, by letter dated 16 Uarcll 1954, notified petitioner it had 
determined to allow petitioner's license to remain revoked. 

Whereupon the petitioner filed his petition in  t h ~  Superior Court of 
S e w  I-Ianover County, i n  ~ r h i c h  he alleged that hi3 chauffeur's license 
mils suspended by the Department. Respondent ani,x-ered denying that  
he suspended the chauffeur's license of petitioner, and alleged that  the 
said l i ccn~e  mas reroked under the mandatory provisions of G. S. N. C. 
20-17. 

The trial judge heard the evidence, made findings of fact, and entered 
judgment. 

Thc sole evidence bcaring upon the question as to whether the chauf- 
feur's license of petitioner was suspended under the provisions of G. S. 
N. C. 20-16, or revoked uuder the mandatory provirions of G. S. S. C. 
20-17, lras the above notice sent to petitioner by the State Department of 
Xotor Vehicles and the letter from the Department dated 3 March 1954. 
The trial judge found as a fact that the petitioner's chauffeur's license 
was suspended by the respondent under G. S. S. C 20-16 for one year 
from 7 January  1954 because of his plea of nolo contendere, and ordered 
the r~spondent  to restore to petitioner his chauffeur':, license. 

Respondent excepted and appealed, assigning error. 

H a r r y  IIIc-llullnn, d t f o r n e y  Genernl ,  und S a m u e l  Belt rends, Jr., J l  em- 
bcr of S f a f ,  for f h e  S t a t e .  

J o h n  C.  TVessell and Elber t -1. l irozcn f o r  Pet i t ioner ,  Appellee.  

PARKER, J. This decisive qurstion is presented for determination : Was 
the chauffeur's license of petitioner suspended by the State Department of 
Notor Trehicles pursuant to the provisions of G. S. N. C. 20-16, or was 
his license revoked under the mandatory provisions cf G. S. N. C. 20-17? 
If' the Department acted pursuant to G. S. S. C. 20-16, the case of W i n e -  
s e f t  2'. S c h ~ i d t ,  C o n ~ r .  of X o f o r  17ehicles, 239 X.C. 190, 79 S.E. 2d 501, 
controls, and the decision of the lower court was correct. I f  the Depart- 
ment reroked petitioner's license under (3.  S. S. C. 20-17, F o x  7%. Sche id t ,  
C o m r .  of X o f o r  Vehicles ,  a n f ~ ,  p. 31, 84 S.E. 2d 259, controls, and the 
l o ~ e r  court should be reversed. 
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G. S .  N. C1. 20-16 is capt ioned:  ' (AUTTT~RITP OF DE:PARTME~T TO S r s -  
PEAD LIC~ESSE," and  prorides : " ( a )  T h e  Depar tment  shall ha1 c au thor i ty  
to suspend the license of a n y  or~era tor  o r  chauffenr ni t l lout  prel iminary 
hearing upon a s h o ~ r i n g  by  it.: recortlh o r  c ther  satisfactory eridcnce t h a t  
the licensee: 1. H a s  committecl a n  offense f o r  nl i ich manda tory  reroca- 
tion of liceme is required upon conrict ion;  2. H a s  been involred a. a 
dr iver  i n  a n y  accident resulting i n  the death or  personal i n j u r y  of another 
or cerions property damage, n-llicli accident is obrio~lcly the result of the 
negligence of such d r i w r  . . ." Subsection ( c )  of tliiq section pro~idc. :  
t h a t  upon a su.:pen,cion of 1iccn.e of a n y  person by the  Departmelit ,  tlic 
person, w h w e  license n-as .u-pended, lipon requert shall hr  g i r c n  a hear-  
ing, and 11pon such hear in r .  nftcr hearing the eritlence, the Department  
shall either rc-rind i t% orrlor of vspens ion ,  or good cause appearing 
therefor, m a y  extend the  su-pension of w c h  license. 

G. S. x. C. 20-17 is h ~ a d e d  : ''11 i x n   TORY REVOCATION OF LICF\SE I ~ T  

DEPART~~IAT" and  reads : ('The D ~ p a r t n i e n t  shall fo r thwi th  re rokr  the  
license of a n y  operator or chanffcur  upon receiriiig a record of siich 
operator's or chauffeur's conriction f o r  a n y  of the f o l l o r i n g  offenws n l m i  
such conriction has  heconic final : I .  Man;laagliter ( o r  negligent lionii- 
cide) requiting f r o m  the  operation of a motor vehicle." Other  case? 
specified i n  this iection requiring niandatory rerocation a r e  omitted as  
no t  relevant. 

I t  i c  t rue  t h a t  the Official S o t i c e  and Record of Rerocat ion of License 
mailed to  the petitioner does not i t a te  t h a t  the Department acted under  
G. S. S. C. 0 - 1 7 ,  but  throughout the word, r e r o c n f i o n ,  a u d  wof slrsprn- . . 
~2011, 1s u+ed, and  the rea*on specified f o r  the  revocation i.: co?trliction o f  
i n v o l z m t a r ~ /  n ~ n n s l c i ~ r g h i e r  7 ,Tanuary -195.2, Superior  Court.  Bnrgaw, 
N o r t h  Carolina : these n o d ?  conforni with tlic language of G. S. X. C. 
20-17 and  not G. S. S. C. 20-16. .\ plea of no lo  c o n f r ? ~ d c i  e ha. all  
the effrct of a conriction by a jury. o r  a plea of guilty, f o r  the pnrpores 
of tha t  cace only. Bor 1.. ,9/71piJf, C'01nr. o f  J I o t o r  T7ch ic l~s ,  s7cpix; and 
TBiness t f  v. S c h e i d t ,  C o ~ r l r .  o l  J I o f o ~  l ' ek ic les ,  supra .  T h e  petitioner 
makes n o  contention t h a t  his c o n ~ i c t i o n  hail not become final. T e  take 
jndicinl notice t h a t  Burgav,- is the county seat of P r n d c r  C o ~ m t y .  R n k c r  
v. T7arapr, 239 N.C. 180, 79 S.E. 2 d  757. I t  seem.: plain, and ITP i o  hold, 
t h a t  the Depar tment  i e ~ o k e d  t h ~  chanffe~u's  license of petitioiicr under  
the manda tory  provisions of G. S. N. C. 20-17. There  is n o  er idrnce to  
support  the t r i a l  judge's findinq of fact  t h a t  petitioner n-ac. notified by 
the  Depar tment  t h a t  his chaufic~i~r 's  licensc waq wspendcd undcr  G. S. 
N. C. 20-16. TThile the letter of the Depar tment  dated 3 March  1054 
states t h a t  pursuant  to CT. S. X. C. 20-16(c), a hearing v a s  granted pcti- 
tioner. the cridencc as  to  the action of the Depar tment  \mi; niandatory 
rerocat ion under  G. S. S. C. 2n-17, and not surpencion under  G.  S. N. C. 
20-16. 
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The Record in W i n e s ~ t t  ?;. Schc i t l f ,  C o m r .  of X o f o r  Veh ic l e s ,  supra ,  
sl~ows that  Winesett in his Prtition, paragraph 5, alleged : that the De- 
partment sent him notice in writing through the U.  S. Xails  "that his 
said operator's license to operate motor vehicles on the public highways 
of' North Carolina was suspentled," and that "said llotice stated that  the 
cause of suspension was G. S. 20-l6(l)  . . ." Scheic t, the respondent, i n  
his answer to the Petition, paragraph 5, s tated:  "That tlle allegations 
contained in Paragraph 5 of the Petition are admitted." 

TTe said in F o z  c. Schci t l t ,  Conlr .  of X o t o r  Ve/r ic les ,  s u p r a :  "G. S. 
S. C. 20-25, which gires the right of appeal, expres:ly excepts a right of 
appeal when such cancellation is mandatory. 'No right accrues to a 
licensee who petitions for a review of the order of the Department when 
i t  acts under the terms of G. S. 20-17, for then its action is mandatory.' 
1 7 %  ye R ~ c o c n f i o n  of L icense  of Tl 'rigl~t,  225 N.C. 584, 46 S.E. 2d 696.'' 

Although the Department gave petitioner a hearing under G. S. N. C. 
20-16(c), such a hearing v a s  not authorized by law, because that sub- 
section applies to a suspension of a drirer's license under G. S. N. C. 
20-16, and not to a mandatory revocation under G. S. N. C. 20-17. 

The.rig1it of appeal to the Court under G. S. N. C. 20-25 is granted 
only when the Department exercises its cliscretionary power. I n  r e  l2e1;o- 
cu t ion  o f  L icense  of IT'riglrL, 228 N.C. 5S4, 46 S.E. 2d 696. Therefore, 
the lower court had no jurisdiction of the present proceeding for the 
Department revoked petitioner's license under the mandatory provisions 
of' G. S. X. C. 20-17, and the entire proceeding was void ab i n i f i o .  

The revocation of tlle chauffeur's liceme of the petitioner by the De- 
partment under the mandatory provisions of G. S. N. C. 20-17 was the 
exercise of a governmental or sovereign right prescribed by the General 
Assembly in the interests of public safety upon the hghways  of the State, 
and respondent is not estopped by the letter of the Department dated 
3 Axarch 1954 granting petitioner a hearing from as2,erting that the rero- 
cation was done under the mandatory provisions of that section. H e n d e r -  
son v. Gill,  Cortzr. of I l e v c n ~ ~ e ,  229 S . C .  313, 49 S.E. 2d 794; TT'ashingfon 
v. , l fcLawhorn,  237 S . C .  449, 75 S.E. 2tl 402. 

T h e n  the Department of Notor Vehicbles suspends or rerokes a driver's 
license to operate a motor rehicle, all its records, including the notice 
mailed to, or served upon, the licensee, sllould state explicitly whether it 
acts u l~de r  the provi40ns of G. S .  S. C. 20-16, or the provisions of G. S. 
3. C. 20-17. 

Tile recent decision of F O X  I ! ,  S r l ~ ~ i d f ,  Conzl!. o f  J l o t o r  Veh ic l e s ,  supra ,  
is controlling. Under its authority the judgment of the lower court is 
rclvrrxcd, and the proceeding will be disn~issed with the costs taxed against 
the petitioner. I t  is so ordered. 

Reversed. 
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MRS. FREDh 11. 1,OVING v. I3ARLE WHITTOS  as^ RICHARD D. GIBSOS. 

(Filed 13 December, 1034.) 
1. Negligence § 9- 

Forweeability is an essential element of proximate cause, arid p ro~in ia te  
cause is a prerequisite of liability for negligence. 

2. Automobiles 8i- 
The ilrirer of a car along the doininailt liigli~vay has tlie right to assume 

that tlie drirer along tlie serrient highn ay will obey tlie rnandates of our 
traffic rerlllations and stop or y i ~ l d  the right of TI-ay before e n t ~ r i n g  the 
irit~rsection in the absence of m y  fact or ~irc~i instance snfficieiit to piit 
him on notice to the contrary. 

3. Same: d~~tomobilcs 55 18a, 1813-Upon facts alleged, negligence of 
driver along srrrient highway n as sole proximate cause of collision. 

111 this action by a ?11e\t :iqamst tlie drivers of both cars iiirolred in a 
collision a t  the intersection of a dominant and servient highway, tlie coin- 
l~laint  alleged that the clriver a10117 the serrient higli\~ ay, approacliinq from 
the other driver's left, failed to stop a t  the stop sign but proceeded into 
tlie intersectioli directly in front of and in the path of the driver along 
tlie dominant highnay. There was no a1leg:ltion tliat there was anything 
to put the driver  long tlie dominant highn ay upon notice tliat the d r i ~ e r  
along the servieiit liigl~way did not intend to stop before entering tlie inter- 
section Held: The den~iiri.er ore t e n f c ~  entered by the driver along the 
dominant hiqhn ag niuct be sustained notwithstanding allegations of his 
negliqence in failing to maintain a proper lookout, in failing to give notice 
or narnirig of his approach to the intersection, and in tmreling a t  a speed 
qreater than reasonable and prudent under the circunistances, since tlie 
negligence of the driver along the servient highway, ugon the facts alleged, 
constitutes the sole l)ro-&mte cause of the collision and irisulates a ~ i ~  prior 
neqliqence of tlie otlier driver. 

4. Torts g 6- 
The cecond provision of G S. 1-2.20 is designed for the protection of the 

defrndant o r  detendn~its i11 n case where plaintiff elects lo sue some, but 
not all, of the alleged joint tort-fcasors, and is not applicable TI-hen plaintiff 
sues all of them 

5. Torts § 6- 
Wliere plaintiff sues both the joint tort-feasors and tlie con~plaint fails 

to state a causp of action agai~ist one of them, the other has no right to 
insist that the first be retained in the action for the purpose of enforcing 
contribution. 

6. Pleadings 3 31- 
Where plaintiff fails to allege a cause of action against one of the de- 

fendants joined as  a joint tort-fensor, such defendant's exception to t l i ~  
action of tlie court in striking certain allegations of his answer setting 
forth a prior jndgment in an action instituted by hiin against the other 
tlefendant. establishine the negligence of the other defendant as  the sole 
canw of tlie collision, i f  \\-ithout merit. 



274 IS T H E  SUPREME COURT. [241 

,\PPEAL by defendant Gibson from P a f t o n ,  Special  J., March ,I Term 
1054, ~ ~ E C R L E N B U R G .  

Civil action to recoyer compensation for personal injuries sustained in 
a motor vehicle inter~ection collision, hcard on a motion to strike made 
in the court below and upon a demurrer oye t ~ n u s  interposed in this Court. 

East  Seventh Street is an  arterial or through street. Intersecting 
Laurel Avenue is a serrient highway hal-ing signs er~lcted thereon requir- 
ing motorists to stop before entering East  Seventh :Street. Whitton did 
not yield the right of way-in addition to the ordinance, Gibson was to 
Whitton's right. A collision in the intersection resulted. Plaintiff, a 
passenger on TThitton's autornobile, reveived serious personal injuries. 
She now sues both motorists as joint tort-feasors to recorer con~pencation 
therefor. Summons herein was issued 21 May 1953 

On  20 March 1952, Gibson instituted an  action against Whitton to 
recorer compensation for property daniages and personal illjuries sus- 
tained by him as a result of the  collisioa. I n  this artion the jury found 
that  the collision was proximately caused by the negligence of Whitton, 
and that  Gibson m-as not guilty of any act of c o n t r i b ~  tory negligence. 

I n  his answer filed in this cause, Gibson pleads as a defense the sole 
negligence of Whitton as a bar againct any recorery against him (Gib- 
son), and in  that  connection alleges in  his first furthey answer and defense 
that  this fact has been adjudicated in the action instituted by him against 
TThitton. 

I n  a second further ansver a t d  cross action he pleads in comc detail 
the l-el-diet and judgment in the action instituted by hi111 againct Whitton, 
thl. adjudication therein of thp issue of negligence in his favor, the pri- 
m:lry liability of T h i t t o n  by reason thereof, and the sole negligence of 
TThitton as finally adjudicated in that  action. F o r  other detailed facts, 
see Gibson v. W h i f f o n ,  239 N.C. 11, 79 S.E. 2d 196. 

Whitton moved to strike paragraph 2 of the first further answer and 
all of the second further answer and cross action sar-e and except para- 
graph 9 thereof. The motion was allowed and defendant Gibson appealed. 

T h e n  the case was called for argument in this Cou -t, Gibson demurred 
o w  fenrrs to the complaint for that  the complaint fails to state a cause of 
action against him, and that  inqtead the facts alleg2d disclose that  the 
negligence of TThitton was the sole proximate cause of the collision and 
thrx injury sustained by plaintifl as a result thereof. 

T i l l e f t ,  Campbell, Craillhil l  d R r w l l e m a n  for plaintiff appellee.  
F l e l m  c f  ~ l f u l l i s ,  bt7i71. TI. B o h b i f  f ,  J r . ,  and Coch rczn, McCleneghccn d'? 

X i l l t r  f o ~  d e f e n d a n t  npppllrc E n 4 e  Tt'lziilon. 
F m n c i s  11. Fai l  ley nnd Rnbinso?~ Le. Jones  f o ~  c'efendant a p p ~ l l n r ~  f 

R ichnrd D. Gibson. 
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BARXH~LL,  C. J. On the question raised b~ the demurrer o r  fen l t s  

interposed in this Court by the defendant Gibson, the essential deternli- 
natirc facts alleged by plaintiff may be sumnlarizcd without quoting 
verbatim the sel era1 allegations of negligmce contained in the complaint. 
These facts, for the purpose of derision of this question, are admitted by 
the demurrer and must he treated as facts agreed. 

She alleges that  (1) East  Seventh Street is an  arterial or tlmougll 
street, ( 2 )  Laurel A ~ e n u e  is a ce r~ ien t  highway, and ( 3 )  Whitton, trav- 
eling on Laurel AL~e i~ue ,  and Gibson, going east on Eas t  S e ~ e n t h  Street. 
approached the iiltereection of the tn  o streets at approximately the s a n z  
time. 

Then, as to Whitton she alleges that  he failed to stop his vehicle "at 
the \top sign wl~ich  had becn erected a t  ;aid intersection, a i d  on tlle con- 
trary and in violation of the tr:riEc ordinances of the City of Charlotte, 
he proceeded to drive said Cadillac automobile into said interqection and 
directly in front of and into the path of the DeSoto automobile driven 
by tlle defendant Gibson," and that  he "drore the said Cadillac automo- 
bile in a careless and negligent mannm, in that he failed to maintain a 
pror,er lookout, failed to keep said Cadillac automobile under proper 
control, failed to yield the right-of-way to the defendant Gibson ~ v h o  was 
approaching said intersection a t  approximately the same time . . . and 
he carelessly and negligently operated said Cadillac autonlobile a t  a speed 
that  was greater than was reasonable and prudent under the conditiom 
then and there existing," and "carelessly and negligently d r o w  said 
Cadillnc automobile in front of and into the path of the automobile d r ~ v m  
by the defendant Gibson7' "so that  there occurred a collision bet~reen said 
two auton~obiles.~' 

She alleges that  defendant Gibson "drove his said DeSoto automobile 
in a careless and rerklesq manner, in that  he failed to maintain a proper 
lookout, failed to keep said 1)eSoto automobile under proper control, 
failed to gire any notice or warning of his approach to said intersection, 
and lie drore said DeSoto automobile a t  a speed that  was greater than 
was reasonable and prudent under the conditions then and there existing 
and a t  a speed in excess of 35 miles per hour in a residential district, and 
he carelessly and negligently drove ?aid DeSoto automobile into the right 
side of the automobile d r i w n  by the defelldant TIThitton with great force 
and rnoment~un." 

She alleges further that, the alleged negligence of the two defendants 
concurred in cauqing the co1li;ion of the t ~ o  vehicles as the result of which 
she sustained certain perqonal injuries. 

These allegations bring this case n-ithin tlle line of decisions represented 
by Powers 1 ) .  S f e r n b ~ r q ,  213 N.C. 41, 195 S.E. 88; Rtitner v. Spease ,  217 
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N.C. 82, 6 S.E. 2d 808; E c e w s  I>. S f a l t y ,  220 S . C .  573, 18 S.E. 2d 239; 
Garner v. P i f f m n n ,  23 i  S.C. 328, 75 S.E. 2d 111; and Jf(.lrrfheny L.. -1lotor 
l,i?.tes, 233 S .C .  673, 65 S.E. 2d 361. See also ,lIdridge c. I Ins ty ,  240 
S . C .  353 ; S m i t h  v. S i n k ,  211 N.C. 726, 192 S.E. 108 ; and Riggs 2.. Jlotor 
Lines, 233 N.C. 160, 63 S.E. 2d 197. 

"Proximate cause iq a prerequisite of liability for negligence and fore- 
seeability is an essential element of proximate cause. Hence, in the final 
analysis, reasonable foreseeability on the part  of t h ~  original actor of the 
subsequent intervening act and resultant in jury  is the test." Shazc c. 
Barnord,  229 N.C. 713, 51 S.E. 2d 295, and cases cited. 

There is no allegation that  Gibson, in the exercise of due care, should 
have observed that  Whitton did not intend to stop i 1 ample time for hini 
(Gibson) to decrease his speed or stop and avoid the collision. X a f l z e n y  
v. N o f o ~  Lines, supra;  Browtl c. Products Co., 222 N.C. 626, 24 S.E. 2d 
334. I n  the absence of any fact or circunistance sufficient to put Gibson 
on notice that  Whitton did not intend to stop a t  the intersection or yield 
the right of may, Gibson had the right to assume that  Whitton would obey 
the mandates of our traffic regulations and yield the right of n a y  to him. 
H e  was traveling on the through high~vay. H e  and Whitton approached 
the intersection a t  approximately the same time wl~en  XThitton, without 
stopping, drove his vehicle "into said intersection <md directly in front 
of and into the path of" the automobile he was driving. 

Under the circumstances detailed in the complaiilt, irrespective of his 
speed or failure to keep a proper lookout, Gibson could not have avoided 
a collision with the XThitton vehicle. &Is betn~een 13ibson and Whitton, 
or a passenger on Thit ton's  vehicle, the conduct of Gibson may not be 
held to constitute one of the proximate causes of th11 collision. The con- 
duct of TThitton made the collision inevitable, insulated any prior negli- 
gence of Gibson, and constitutes the sole proximate vause of the collision. 
- 4  Idridge v. H a s t y ,  supra;  Eeci3es 12. Staley,  supTa. 

The second provision of G.S. 1-2iO is not applicatlle to the facts in this 
case. That  prorision is designed for the protection of the defendant or 
defendants in cases where the plaintiff elects to sue some but not all of 
the alleged joint tort-feasors. 1Icre plaintiff sues a1 . Even if she stated 
a good cause of action against both, the liability of each would be deter- 
mined by the verdict on the issues direded to 11m cause of action. Then, 
if' Whitton should be required to pay the whole judgment, he could protect 
himself by folloning the procedure prescribed by the first provision of 
G.S. 1-240. I t  follows that  TlThitton has no right -0 insist that Gibson 
be retained as a party defendant in this action for the purpose of enforc- 
ing contribution, and that  Gibson's exception to the judgment of the court 
belon- striking certain allegations in his answer is JV thout merit. 
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I n  the event plaintiff fa i ls  to app ly  f o r  and  obtain leave to  amend 
within the t ime allowed by lan-, G.S. 1-131, defendant Gibson is entitled 
to  judgment tha t  he  go hence without day. I t  is so ordered. 

Demurre r  o w  f e n u s  suqtained. 

STATE v. ROBERT J. KLEIAIAN a s ~  NELLA WYATT. 

(Filed 13 December, 1034.) 

1. Fornication and  Adultery § 1- 
A single act of illicit sexual intercourse does not constitute fornication 

and adultery as  defined by G.S. 14-184, the offense being habitual sexual 
interconrse in the manner of husband and wife by a man and woman not 
married to each other. However. the duration of the association is imma- 
teriaI if the requisite hahitunl intercourse is established. and it  has been 
held that a period of two n.eel<s is sufficient to constitute the offense. 

2. Fornication and  Adultery § 4- 

In a prosecution under G.S. 14-lPi, the acts of illicit interconrse I ~ R S  be 
proved by circumstantial evideiic.e, and it  is not required that  even one 
such act be directly proven. 

3. Fornication and Adultery § 1- 
In  a prosecntion under G.S. 14-184, it  is not required that the State pro1 e 

that the male defendant and his wife were separated. 

4. Foi'nication and Adultery 3 4-Evidencc of defendants;' guilt  of fornica- 
tion and  adultery held sufficient to  be  submitted t o  jury. 

Evidmce tending to show that the male defendant rented the dwelling, 
that the femc defendant and her two young children moved therein. that 
for a period of some s i ~ t e e n  days the car of the male clefendant was habit- 
ually veen parked a t  the premises tlwinf the evenings and the male defend- 
ant  was seen frequently leaving the premises late a t  night or in the morn- 
ings, and that when officers went to the dwelling early in the morning of 
tlie si\teenth clay, the)- were admitted by the f e m ~  defendant after some 
delay and found the male defendant standing nude in a closet, is held  
sufficient to be subniitted to the jury in a prosecution of fornication and 
adultery. Failure of the State's evidence to show, escept by inference, 
that the wife of the male defendant u--as not a t  tlie clwelling a t  the time 
is inmaterial. 

5. Fornication and  Adultery 9 5- 

The instruction as  to the elements of the odense of fornication and atlul- 
tery under G.S.  14-184 lteld withont error. 

~ P E . ~ I .  by defendants f r o m  TT'hifmire,  Sprcinl  .T., 10 M a y  (1954) 
Cr imina l  Term,  of GUILFORD. 
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Criminal prosecution on bill of indictment charging fornication and 
adultery, under G.S. 14-184. Defendants pleaded S o t  Guilty. 

The State ofl'ered the testimony of two police officers of Greensboro and 
of 31. P. Brown, who lived at  280 t Robinhood Drive, tending to establish 
these facts : 

1. Defendants were married, but not to each other. I11 October, 1953, 
defendant Iileinlan and his wife, and fcme defendant and her husband, 
had lired in separate portions of a duplcx house. 

2. On 5 March, 1954, Brown's wife, who had charge of the rental of 
the dwelling at  2506 Robinhood Drive, separated from the Brown home 
by a driveway, rented the premises (furnished) to defendant Kleiman. 
The femc defendant had called Xrs .  Brown with reference thereto. On 
the date mentioned, at  the request of the defendant Kleiman, Brown went 
over and gare  instructions as to lighting the furnactl and as to the pur- 
chase of fuel oil. 

3. Upon rental of the premises by defendant Kleiman, the fenle de- 
fendant and her two young boys, ages 2 and 4, moved in. They lived there 
until 21 March. Brown, who got 08 work around 6 p.m., saw the feme 
defendant there three or four times a week and observed the children in 
the yard. I I e  saw others, me11 and women, go in aud out of the house, 
both day and night. 

4. Defendant Kleiman drove a black Chrysler c u .  Brown saw de- 
fendant Kleiman on the premises some six or eight times between 5 Xarch  
and 21 March, going in and out of the house; and on one occasion he 
observed him leave the house one morning between 6 3 0  and 7 o'clock and 
drive away in the black Chrysler. On other occasions he saw the black 
Chrysler parked a t  the house. I t  was so parked on the evenings during 
the xveek preceding the arrest. 

5. Ea r ly  Sunday morning, 14 March, the house  is dark except for a 
bathrooni light. A police officer, observing the house, heard a door open- 
ing abont 3 :20 a.m. ; then a din1 light came on in the front room ; someone 
came out and got in the Chrysler car ;  the car choked while being backed 
out into the street; the door v a s  opened and the lighi came on in  the car 
so that the driver could be recognized. "It was Mr. Kleiman." On other 
occasions he had seen the Chrysler parked at  the house. 

6, Between n d n i g h t  and 5 :30 a.m. on 21 March, 1953, the officers 
watched the house closely. During this time the Chrysler was parked 
there. About 3 a.m. a couple came out of the house, got in a car and drove 
away. Shortly afterwards, another couple drove up, \Tent into the house, 
leaving shortly after 5 a.m. I n  just a few minutes, the lights in the house 
went out. The officers went up to the house. They heard the voices of a 
man and a woman in the back bedroom. They knockod at  the front door. 
S f t e r  noises of scrambling about inside the house, the feme defendant 
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said : " T h o  is it ?" Identifying thenlselves as officers, they asked her to 
open the door. She  was heard ninning back, away from the door, saying, 
"Just a minute, I've got my baby." S o  baby was there. Thcre nere  two 
bedrooms. The two boys, asleep, occupied one bedroom. The f c m c  de- 
fendant and the officers went to the other bedroom. Thc ilieets and 
pillon-s on the bed nere  rumpled. F e m e  defendant's clothing consisted 
of "a very thin, transparent niglltgonn."  fern^ defendant told thrm no 
man was there. ,\fter searching el.cnhcre in the honse, one of the oficcrs 
opened the door to the bedroom closet. "Mr. ICleirnan was standing there 
coinpletely nlrde." The two defendants and the t n o  children mere the 
only persons i11 the honse. Defendants were placed under arrest. 

7 .  Other evidence, ~ h i c h  need not be recounted, together ~ ~ i t l l  that  nar-  
rated above, indicate. rather plainlg that the defendantq had engaged in 
sexual intercourqe 011 this occasicn. 

8. '(1 noticed male and female clotl~ing in the closet r h c r e  we found 
Mr. ICleiman. There were qel-era1 pieccs of male and feniale attire and 
clothing. I saw shoes around. I saw a sharing kit, razor, s l l a~ ing  ioap 
in the bathroom, only the regular toilet goods that  are used in a bath- 
rooni." ,\nother officer salv more than one suit of men's clothing. 

The jury returned ~ e r d i c t s  of Guilty a- charged. Thereupon, tlic conrt 
pronounced judgment, as to each defendant, from xliich defendantq 
appeal, assigninq a. errors (1 )  the overruling of their nlotions to di~nliss 
as of nonsnit. and ( 2 )  deqignated lmrtions of the charge. 

BOUHITT, r r .  The only eritlenc.~ before the court and jury was that 
offered bv the State. The sole inquiry, 3, to nonquit, i. n l i~ t l l e r  thi, 
uncont~adicted eridence, and merg reawnable inference to he drawn 
therefrom, considered in the light u ~ o r t  farorable to the State, iq wfficient 
for snbnlission to the jury. 8. 1 % .  f;/ffe,, 239 S . C .  80. 79 S.E. 2d 164, 
and c a w  cited. 

TThile conceding the eridence shows an act of illicit qexual i11terconr.e 
on 21 Xarch,  1954, defendant. contend it doe. not show that  they did 
unlanfully, "lendlj- and lacciriousla aeeociate, bed and cohabit together," 
as ehargcd in the bill of indictment. 

A ,cinglc act of illicit sexual intercourse is not fornication and adultrr j  
as defined bg G.S. 14-184, ,C. 7 % .  TTPIJ ,  230 N.C. 172, 52 S.E. 2d 346; for, 
as stated in ,S. v. D n z ~ w p o ~ f ,  225 S .C .  13, 33 S.E. 2d 136, " 'Lendly and 
l a sc i~  iously cohabit' pIainly implies Iiabitual intercourse, in the rnanner 
of husband and wife, and together n i t h  the fact of not being married to 
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each other, constitutes the offense, and in plain words draws the distiac- 
tion between single or non-habitual intercourse and the offense the statute 
means to denounce." 

But,  as stated further by Scilwell ,  ,T., in the op in im in  the D a ~ e n p o r t  
c a m :  "It  is never essential to conviction that  eve11 :I single act of illicit 

u 

sexual intercourse be provm by direct testimony. While necessary to a 
conviction that such sets must hare  occurred, i t  is, nerertheless, compe- 
tent to infer them from the circumstances presentt'd i n  tlie evidence." 
And, as stated by Davis, J . ,  ill iS. 7:. R i n e h a r t ,  106 K.C. 787, 11 S.E. 512 : 
"I,? rom the very nature of the offense, it is usually proved by circum- 
stances-rarely by positive and direct evidence of the adulterous acts. 
I t  is not necessary that  the defendant should have been seen bedding and 
cohabiting together." 

True, as contended by defendants, the evidence shows the association 
between defendants only between 5 Narch  and 21 March. Ordinarily, 
the duration of the association, as an  element of the offense, is immaterial. 
I n  5'. c.  ..lJcDllffie, 107 N.C. YF6, 12 S.E. 83, an  instruction that habitual 
illicit sexual intercourse for tu-o weeks was sufficient to constitute the 
oflense, was approved. 

Defendants insist that  the State's evidence does not show that  defend- 
ant  Kleiman and his x i f e  ne re  separated but that  inferences to be drawn 
therefrom point in the other direction. This, as an element of the offense, 
is immaterial; for in S. 7:. G t i ~ s f ,  100 S . C .  410, 6 1S.E. 253, where the 
conviction was affirmed, the adulterous association was in the home where 
the feme defendant and her husband resided. 

Defendants insist that  the State failed to show that  Mrs. Kleiman did 
not live a t  2506 Robinhood Drive. This contentioh is without force or 
merit. Certainly there is no evidence that she did lil-e there or was ever 
seen there. The evidence tellding to show what persons were seen a t  the 
house, together with the evidence that the f e m c  defendant and defendant 
Iileiman made arrangement.; for the rental of the house, tends to negative 
any idea that  Mrs. Kleinlan ~ w s  in any way involved a t  2806 Robinhood 
Drive. 

Conceding that  the events of 21 March, s tanding alone, would have 
bet.11 insufficient, and concding that  the circumstancc.~ as to what trans- 
pired from the rental of the house until 21  March, sttrnding alone, ~vould 
have been insufficient, yet when considered in combination the evidence 
was sufficient to carry the ca*e to the jury;  for all that  occurred on 
5 Xarch  and thereafter must be considered and its sigllificance determined 
in tlie light of what occurred on 21 Marc.11. 

The exceptions to the charge are without merit. The exceptions, in 
the main, relate to portions of the chargcl wherein thz court mas reriew- 
ing contentions. Aside from the rule that  any error in the statement of 
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contentionq should be called to the at tent ion of the court v h e n  i t  occurs, 
S. v. Lambc, 232 K.C. 570, 61 S.E. 2d 60s; S. v. S tone ,  post ,  294, careful 
c o ~ ~ s i d e r a t i o n  fails t o  disclose prejudicial error. ~ a d e e d ,  the argument  
advanced i n  support  of thece e x c e p t i o ~ ~ s  is i n  effect addressed to tlie in- 
sufficiency of the eridence for  snbmissioii t o  the jury. 

Included i n  the portiolis of the charge to  which exceptions v e r e  taken 
a r e  these instructions of l a w :  " In  this connection, tlie Cour t  charge> you 
t h a t  one act  of sexual intercourse is not sufficient to sustain a conviction 
i n  a case of this kind. Lewdly and  lasciriously means s imply habi tual  
sexual iiltercouree i n  the  manner  of husband and  wife by a mall and 
woman not  marr ied to each other." A g a i n :  "So tha t  you a r e  instructed 
t h a t  if you find f r o m  the  e~iclence beyond a reasonable doubt t h a t  t h e  
defendants, not  being marr ied  to each othcr, engaged i n  sexual intercourse 
with each other  ~ ~ i t h  such frecluencv between March  5th and X a r c h  21st 
tha t  these relations were habiiual,  ;hen it ~ ~ - o u l d  be your  d u t y  to  re tu rn  
a verdict of gui l ty  as  charged." These iri.tructions, together TX-it11 others 
not  quotcd, a re  i n  conforniity with defendants' and  our  ~ i e w  of the law. 
Furthermore,  the court  instructed satisfactorily upon the rules applicable 
to the coilsideratioxi of circumstantial e d e n c e .  

T h e  case was one f o r  the  jury. I t  seem. t o  h a r e  been tried fa i r ly  and  
i n  accordance with well established principles. N o  prejudicial error  
is shown. 

N o  error .  

FLOYD E. CIAPP A N D  WIPE, JITRTLE CLAPP, GRADY W. CLAPP ATD 

T5'1Fr, h x s I E  CL.!LPP, AKD C;RADY m'. CLaPP,  AD\IIVISTR~TOR O F  T H E  

ESTATE or n D A CLAPP, D Z C ~ A S C D ,  v. ERNEST C. CLhPP A V D  \I'IFF, 
CARRIF cr,APP, rim CIAPP (SISGIE), HATTIE CLAPP FRIDDJJF: 
a n D  I Iuwmu,  CLYDE FRIDDLE, HARTrEY CLAPP A A D  WIFE. BESSIE 
CLAPP, VCRDA CLAF'P (SISOII,), LUCILLE CLAPP SHASKLIN A K D  

Hr-soam, CLAUDE SHAKKLIN, A \ D  NANCY 11. CLAPP (TTTrnow). 

(Filed 1.5 December, 19.74 ) 

1. Wills 5 4: Frauds, Statute of, 5 9- 
An oral contract to ronTe;r or devise real estate is T oid by reason of the 

Statute of Frauds. G S 22-2. 

2. Pleadings S 13- 
New matter bet lq) by ans\rcr not relating to a conntcrrlai~n. G S 1-159, 

o r  new mntter relating to a coimterclaim not actnally serled on plaintiff. 
G S 1-340, ~vil l  be deemed as  general17 denied by operation of law 

3. Partition S 4a- 

The defense of sole seizil~ set 1111 in the ans~ver  to a petition for partition 
stands denied by operation of Inw as effectively as  if specific denial had 
been interposed by formal reply. 
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4. Partition 9 4b- 
Defendants' answer to the petition for partition claimed sole seizin by 

virtue of a n  alleged contract under which the ancestor agreed upon a valid 
consideration to convey or devise the land to defendants. Upon the hear- 
ing, defendants admitted that  they had no writing to support the alleged 
agreement to convey or devise, but stated they intended suing for breach 
of the agreement. H c l d :  The judicial admission elfectively remores the 
defense from the field of issuable matters, since the alleged agreement is 
void under the Statute of Frauds, and it  mas not required that the clerk 
transfer tlie issue to the civil docket. G.S. 1-399. 

5. Pleadings § 25 M - 
h solemn judicial admission effectively removes the fact admitted from 

the fleld of issuable matters. 

6. Partition § 4d:  Executors and Administrators fj 13a- 
Where, in a proceeding for the sale of lands to make assets to pay debts 

of the estate and for partition among the heirs a t  lam, it is denied that  
the decedent left no personal funds with which to pay debts, but admitted 
that  the lands could not be actually divided without injury to all  or some 
of the tenants in common, order of sale for partition is proper. The count 
must then determine whether decedent left a personal estate, and may 
direct that the proceeds of sale be converted into assets to pay debts only 
if i t  is determined that  the decedent left no personal ?state or that  the per- 
sonalty is insufficient to pay the debts. G.S. 28-81 e '  seq., G.S. 46-22, G.S. 
1-276. 

7. Executors and Sdministrators  § 1 3 b  

Where the petilion for sale of lands to make assets with which to pay 
debts of the estate alleges that tlie decedent left no testate so fa r  as  could 
be ascertained, it  is sufficient on this aspect, and demurrer on the ground 
that  the petition failed to set forth the value of the estate, as  near as  may 
be ascertained, and the application thereof, is properly overruled. 

~ P E I L  by  defendants f rom C'lndison, J. ,  a t  3 1  'Slay, 1954, Regula r  
T e r m  of GVILFORD. 

Special proceeding to sell the  landed estate of D. D. A. Clapp,  deceased, 
f o r  the purpose of making  assets wi th  which to p a y  her  debts and f o r  
par t i t ion.  

I n  addition to  other  jurisdictional facts  required by  G.S. 28-86, the  
plaintiffs allege i n  substance : 

1. T h a t  the decedent "left 116 personal estate so f a r  as  can  be ascer- 
tained . . . with  which to sat isfy and  d iwharge  her  . . . debts, . . ." 

2. T h a t  the amount  of the debts of the  decedent is approximately $750. 
3. T h a t  the decedent's landed estate, consisting of a single tract,  is 

valued on the t a x  books a t  $2,060, bu t  will sell f o r  a ,,urn substantially i n  
excess of the  t a x  valuation. 

4. T h a t  while the part ies  to  t h e  proceeding, the m n e r s  of the  land, 
de&e to hold their  interests therein i n  se\-eralty, actual  par t i t ion cannot 
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be made without injury to some or all of them, and that a sale for parti- 
tion is necessary. 

The defendants answered, denying the nonexistence of personal property 
sufficient to pay the debts, but admitting that  actual partition of the land 
cannot be made without injury to some or a11 of the oxners thereof. The 
defendants also interposed the plea that  a 55-acre portion of the land is 
owned in fee simple by the defendant Vick Clapp by virtue of an  agwe- 
ment by which tlle decedent during her lifetime agreed, for a ~raluable 
consideration, "to pass, convey, devise or give the home tract of . . . 
approximately 55 acres to . . . Tick Clapp." 

When the cause came on for hearing before the Clerk, the defendants 
requested permission to present evidence in  support of the issues raised 
by the pleadings. Whereupon the Clerk inquired of the defendants' coun- 
sel if he had any written contract or document to evidence conreyance 
or devise of the land claimed by Vick Clapp. To the inquiry the record 
discloses: "counsel answered 'no' but stated he intended to bring suit 
against the estate of D. D. A. Clapp, deceased, for breach of a contract to  
convey or devise the real estate referred to in  defendants' answer." There- 
upon the defendants' motion mas overruled and judgment was entered 
appointing a con~missioner and directing sale of all the land described in 
the petition. The defendants excepted and appealed to  the Superior 
Court. 

When the cause came on for hearing before Judge Clarkson, tlle defend- 
ants through counsel admitted in  open court that there was no '(written 
contract or document to convey GP devise any of the real estate" claimed 
by the defendant Vick Clapp. Whereupon Judge Clarkson entered judg- 
ment dismissing the defendants' appeal and affirming in all respects tlle 
judgment previously entered by the Clerk. 

The defendants appeal. 

Prazier  & Frnz ier  a n d  Chas.  .V. Iuay, Jr . ,  for petit ioners,  apprllees. 
Henderson cE. Henderson  and 1:obei-I 8. Cahoon  f o r  d~fendccnfs ,  apprl-  

lants.  

J o ~ n s o r ,  J. ,In oral contract to give or devise real estate is void by 
reason of the statute of frauds, G.S. 22-2, which p r o ~ i d e s  that  "all con- 
tracts to sell or convey any lands . . . shall be roid unless said contract, 
or some mcmorandun~ or note thereof, be put in ~vr i t ing  . . ." Crcrnfhnm 
7'. Grtznfham, 205 N.C. 363, 171 S.E. 331; B n u g h t r y  v. D n q k f r y ,  223 
N.C. 528, 27 S.E.  2d 446; Colry c. Dnlrymple ,  225 N.C. 67, 33 S.E. 2d 
477. C f .  C lark  7.. Butts, 240 K.C. 709, 83 S.E. 2d 855. And i t  is settled 
law that a party may rely on the statute of frauds under a general denial. 
Llcfon c. Rndhnnz,  127 K.C. 96. Sf S.E. 143; Tl'inders 7.. I l i l l ,  144 N.C. 
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614,57 S.E. 456; Grady v. Faison, 22-1 N.C. 567, 31 13.E. 2d 760; Jamer- 
son c. Logan, 228 N.C. 540, 46 S.E. 2d 561. 

Also, it  is prorided by statutes that n e ~ ~  matter set up  by answer, not 
relating to a counterclaim fG.8. 1-159), or new matter relating to a 
counterclainl not actually serred upon the plaintiff (G.S. 1-140)) will be 
deemed as generally denied by operation of law. Askew e. Koonce, 118 
N.C. 526, 24 S.E. 218 ; Snzilh I .  Bwlon, 137 S . C .  79, 49 S.E. 64;  Xiller 
c. Grimsley, 220 N.C. 514, I 7  S.E.  2d 642; McIntosh, K .  C. Practice and 
Procedure, section 478. 

Accordingly, the defendants' plea of sole seizin as to the %acre home 
tract, set u p  as new matter in the answtv, stood denied by operation of 
law as effectively as if specific denial had been interposed by formal reply. 

A1nd conceding as we may that  the plea of sole seizin raised an issue of 
fact and conferred on the defendants the right to require the Clerk to 
transfer the cause to the civil issue docket for jury trial (G.S. 1-399), 
nevertheless, it  ~ o u l d  seem that the issue of fact so raised was eliminated 
and the necessity for jury trial reniored when the defl:ndants conceded by 
solernn admission, first made to the Clerk and later reiterated in response 
to an  inquiry of the presiding Judge i11 term time, that  their plea of sole 
seizin is not supported by any written contract or dorument to convey or 
devise the land claimed. *i judicial admission, like the one here made, 
effectively remoyes the admitted fact from the field of issuable matters. 
Wigmare on Evidence, Third Edition, Vol. IX, sections 2588, 2590, and 
2594; Stansbury, Kor th  Carolina Law of Evidence, sections 166 and 167;  
20 Ain. Jur. ,  Evidence, wctioas 557 and 592. 

Therefore, in view of the defendants' disclosure to the court, amount- 
ing to a judicial admission, that  their claim of sole seizin is within the 
statute of frauds and for that  reason void, the judgment of the Clerk, as 
approved by the presiding Judge, directing sale of all the land is free of 
prejudicial or reversible error and mill bo upheld. 

We have not overlooked the defendants' denial of plaintiffs' allegation 
that  the decedent left no "perso:ial estate . . . with which to satisfy and 
discharge her . . . debts . . ." On the pleadings as presently cast, this 
denial raised a question of fact on which the defendants are entitled to be 
heard and to offer evidence. d u d  unless and until this question be deter- 
mined adversely to the defendants, the court below may not convert the 
proceeds to be derived from the sale of the land into assets for the purpose 
of paying the debts of the decedent. This is necessar ly  so for the reason 
that ordinarily realty may not be sold until the personalty has been sho~vn 
to be illsufficient to pay the debts of the decedent and the costs and charges 
of administration. Parlicr v. P o r ? ~ r ,  208 N.C. 31, 179 S.E. 28;  Xoseley 
v. Noseley, 192 N.C. 243, 134 S.E. 646. 
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However, i11 the case a t  hand  the petition alleges, and  tlie judgment as 
entered decrees, t h a t  the land he sold f o r  the dual  purpose of making  
asset.. under  G.S. 25-81 et sey., and f o r  par t i t ion under  G.S. 46-22, and i t  
is noted t h a t  the anhner  admits  the l a i d  sought to  be sold is inca~mble  
of actual  par t i t ion without  i n j u r y  to some or all of the parties interested. 
Thereforc., \I it11 the  plea of sole qeizin eliminated f rom the case by judicial 
admission, tlie plaintiffs  ere entitled upon the alltgations of the plead- 
ings to sale f o r  par t i t ion.  T h e  j ~ d g m e n t  below d l  be t r rated a. having 
been entered f o r  t h a t  p u r p o e ,  and  as so modified  rill be affirnlcd. 

Pending  tlie sale, o r  final confirmation thereof, the court, pursuaiit  to 
G.S. 1-276, m a y  hear  the question nl iether  the decedent left a perqonal 
estate aiid, if so, proceed to determine tlie application thereof to the pay- 
ment  of her  debts. 

T h e  defclidants d e n l u r r d  o l e  t c n ~ l s  i n  this Cour t  fo r  fai lure  of the 
petition to s tate  facts  suficient to constitnte a cause of action. Tlie de- 
m u r r r r  has  been considered. I t  is n i t h o u t  merit .  T h e  challenge is tha t  
the "petition fai ls  to  set fo r th  . . . ;IS required by  G.S. 28-36 . . . the 
1-alue of tlic personal estate, as near  as m a y  be ascertained and the appli- 
cation thereof." T h e  l)lairiti~T.-' allegation tha t  the decedent "left n o  
perqonal e i ta tc  co f a r  as cnn be ascertainetl . . .," suffice? to overthro~v 
the demurrer.  

Xodificd and affirmed. 

1)OROTIIT FIROTYSISt~ i.. TIRCISIA BRITT HT'JIPHRET 

1. Appral and Error S 6c (3)- 
An esc.el)tion to the finding of fi1c.t~ wl~icli does not point out ally particn- 

lnr finding to which the exception is taken, is a 1,roadside exception and 
tloc~s not ~ x i s r  the question of the snfficirncy of the evidence to support the 
fintlinp or any one or more of tll~>in. 

2. Appeal and Error S 40d- 

Where the evidence is not in tlie record, it will be presumed that the 
findings of fact are  supl~orted by evidence. 

3. Bastards 3 1 s  
Tllc inother of an illegitininte child is its natural guardian, and has a 

leg,rl riqlit to its cnstod:, cnrr, nnd swntrol if a suitable person, even though 
others ma> be able to olier more n~nterinl advantages for the child. The 
right of a uiotl~er to the i ~ i ~ ~ t o d ~  of her illegitimate child is not nbwlnte, 
but iuust yit'l~l to the beit interc~qtc: of the child, and the niotlier nlny forfeit 
or relinqnish her riqht 
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The mother signed a consent for the adoption of her illegitimate child 
while in the hospital where it was born, withdrew her consent about a 
month later, and a few months after the child's bi-th wrote that she was 
giving the custody permanrntly to thtl respondent. Respondent furnished 
the sole support and maintenance for the child for some eight years. The 
court found that the best interests of the child be promoted by per- 
mitting him to remain in the custody of the respondent, and awarded 
custody to respondent. Hcld:  The decree awarding custody of the child 
to respondent is proper. 

APPEAL by petitioner from C l i f t o n  T,. .,lloo.re, Ii'esident J u d g e ,  April  
Term 1954 of XEW ~ H A X O T E R .  

Special proceeding by petitioner to obtain the custody of her seven 
year old illegitimate son from the respondent, who is not related by blood 
to the child. 

The judge found these facts: I n  1946 while petitioner's husband was 
serving overseas in the Army, she became pregnant with this child by 
another man. She  attempted to make arrangements for its adoption after 
birth, so that  her husband would not learn of her n~isconduct. Pursuant 
to an  agreement between petitioner and respondent, they went to Norfolk, 
Virginia, where petitioner entered a hospital under respondent's name. 
When the child was born 24 May 1947, the child was turned over to re- 
spondent by petitioner. I n  the hospital petitioner signed a consent for 
its adoption, but withdrew it about a month later. I n  September 1947 
petitioner wrote respondent and the Rorfolk Welfare, Department that she 
was giving the child to respondent permanently. This child has lived 
with, been supported by, maintained and cared for b:y the respondent since 
his birth. That  respondent has a comfortable four-room house in a 
public housing area in Wilmington, and the child has a room to himself. 
Ilespondent has been a good home maker, and has given the child excel- 
lent care. Respondent is intcxlligent and has deroted herself fully to the 
rearing of the child. The child is making satisfactory progress in school 
work, and is well adjusted to his schoolmates and to his home. The 
respondent is a fit and suitable person to have the custody of the child, 
and his welfare "will be best promoted by permitting him to remain in 
the custody of the respondent." 

Whereupon the judge awarded custody of the child to respondent. 
The petitioner excepted to the findings of fact, ruling of the court, and 

to the signing of the judgment, and appealed. 

,I. B. F w g u s o n  for Pet i t ioner ,  A p p l l n n  f. 
S o  Counsel f o r  . lppel lw.  
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PARRLR, .J. The sole exception is to the signing of the judgment, the 
ruling of the court, and to "the finding of facts." "This is a broadside 
exception ~vhich  merely challenges the sufficiency of the facts found to 
support tlie judg~nelit entered." 1 7 . ~ 1  chcrul I*. lTTarshulc., 236 N.C. 754, 
73 S.E. 2d 900. 

This exception fails to point out tlie particular findilig of fact to wliich 
exception is taken. This is not sufficient to raise the question that there 
is no evideiice to support the findingi, or any one or more of tlieni. T-esftrl 
c. T7entling Xachine Cu., 219 N.C. M Y ,  14 S.E. 2d 427. 

R., p. 16, states: "Thereafter the petitioner and the respondent ga le  
oral testimony and offered xitncsses . . ." This evidence is not in the 
Record. Therefore, it  iq prewlned that  there 117as sufficient evidence to 
support the findings. T'csial c. T T m d i n q  Xnchirle Co.,  supra,  and cast- 

therein cited. 
I t  is well settled law in this State, and i t  seems to be universally qo 

held, that the mother of an illegitimate child is its natural  guardian, and, 
as such, has the legal riglit to i t< custody, care and control, if a suitable 
person, even though others may offer more material adrantages in life for 
the child. TT'nlI 1 . .  IItr,(Jpp, 240 S . C .  465,  82 S.E. 2d 370; ITZ re ClrnnfouI, 
231 N.C. 91. 56 S.E. 2d 3 5 ;  1n re S h ~ l f o n ,  203 K.C. is, 161 S.E. 332; 
A s h b y  1 % .  Page ,  106 N.C. 32s) 1 1  S.E. 2%;  Anno. 51 -1.L.R. 1507; 7 Ani. 
Jur . ,  Bastards, Sec. 61. 

We  said ill In  re F o s ~ P ~ .  209 S . C .  189, 183 S.E. 744: "The riglit of 
the mother to the custody and care of such child, r l i ich  the law recognize,, 
and nliicli in proper cases the courtq will enforce, may, however, be for- 
feited or relinclnished by her. The right is not universal or absolute. 
B r i c l i ~ l l  c. W i n e s ,  179 X.C. 254, 102 S.E. 309. I t  must yield to the best 
interests of the child, as ~leterr~iiiicd by the mother, or by the court<. 
.-lfkinson 1.. Downing, 175 N.C. 2 11, 95 S.E.  487." 

I n  the instant casp petitioner in the hospital where the child TVRS born 
signed a consent for its adoption, though she withdrew it about a month 
la ter ;  and a few montliq after the child'. birth, petitioner wrote respond- 
ent and the Sorfolk  Te l f a re  Departnient that she was g i ~ i n g  the child 
~ )e r~nancn t ly  to the reqpondent. I t  nould qeem that by such acts peti- 
tioner relinquished her right to its custody in the future. Respondent 
has furnished the sole support and maintenance for the child. Undouht- 
edly che loves the child as if he were her own flejh and blood. What  was 
said in I n  re Fos t e r ,  szrpm,  ~vould v e m  to be controlling: "The circnm- 
stances a.: disclosed b r  the record under which she surrendered her child 
and agreed to  its adoption by a stral~ger excite sympathy for liei,. hwt 
cannot be invoked to ~.estore to her right9 which she ~ o l u n t a r i l y  relin- 
quished." 
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I11 lT7yness 9. Crowley, 292 ?Ifass. 461, 198 S.E. 758, the  th i rd  headnote 
succinctly and  accurately states the  quetktion decided. I t  r eads :  "Where 
mother  informed physician tliat she would be physically and financially 
unable to care f o r  in fan t  and  requested h i m  to find foster parents  there- 
for,  and niother gave wri t ten consent to adoption of infant ,  and delivered 
i n f a n t  to  foster parents, mother  could not withdran consent to adoption 
before en t ry  of final decree especially where in fan t  had beell i11 care of 
foster parents  f o r  one and  one-half years and  foster parents  were willing 
and  able to rea r  child (G. L. ( T e r .  Ed.)  c. 210, Sections 2, 4, 5, 5-4 6)." 

T h c  serenth headiiotc i n  . i p l ~ c n l  of TT'einbnch, 316 P a .  333, 175  Ll. 500, 
is as  f o l l o ~ i s  : ( ' In  proceeding f o r  adoption of illegitimate child, opposed 
by  child's mother, evidence including eIideiice t h a t  mother  signed paper  
authorizing a bureau to p l a w  child f o r  adoption sustained finding t h a t  
mother  had abandoned child, and  warranted orpha is '  court decree t h a t  
child's welfare would be promoted by  adoption ( 1  P.S. ,  Sec. 2 (c ) ) . "  

T h e  judge below did not find tha t  petitioner was a suitable person to 
have the custody of the  child. 

T h e  judgment is 
Affirmed. 

(Filed 15 December, 1934.) 
1. Criminal Law 8 62- 

While cumulative sentences may be imposed on conviction of, or plea of 
guilty to, two or more oft'enses charged in separale counts in the same 
indictment, such sentences must be based upon separate and distinct crim- 
inal offenses. 

2. Larceny 8 1: Receiving Stolen Goods la- 
While the crimes of larceny and rece>iving stolen property lmon'ing it to 

have been stolen, are  different offenses nnd not degrtes of the same offense, 
the offense of receiving presupposes that the property in question had been 
stolen by some person other than the one charge1 with receiving, and 
therefore, a person cannot he gnilty both of s t e a l i ~ ~ g  property and of re- 
ceiving the same proprrty lmxving it  to h a ~ e  been stolen. 

3. Criminal Law 88 62a, We- 
17pon defendant's plea of guilty to a connt of larceny and to n count of 

receiving the s a n ~ e  property lino\ving it to have been stolen, defendant lvas 
s i ren an active sentence of t~ve l re  months on the cwmt of receiving and 
an eicrht years s~~spenrletl sentenc2~ on the connt of larcwy. H e l d :  The dual 
pnnishments may not be upheld on the theory tliat the coinposite of the two 
is within the inasinimn a l lo \~~ed  by statute for either of the offenses, since 
a sentence mnst be active in full or suspended in full. 
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4. Criminal L?w §§ 62a, 62f- 
Defendant pleaded guilty to a count of larceny aud a count of receiving 

thr  salne property Imowing it  to  have been stolen. The court gave defend- 
ant an a c t i ~  e sentence on the count of receiving and a suspended sentence 
on the connt of larcrny. After ser\-ing tlie full sentence imposed on the 
count of receiving, the snspended sentence was ordered placed in effect for 
alleged riolations of the ternis ot probation of tlie sentence for larceny. 
IiTeld: The sentence on the count of receiving will be treated as  the valid 
sentence of the court, and defrntlant's confinement on the sentence imposed 
on the larceny count is invalid. 

PETITI~X f o r  c c r t i o ,  rrri. 
- i t  the September Term,  1050, of tlie Superior  Cour t  of Rowan County 

the petitioner, J. D. Po~vcl l ,  l iercinafter called t h e  defendant, stoocl 
accused i11 three separate  cr iminal  cases of the fol loning off en re^. all  
alleged to have been c o ~ n ~ u i t t e d  9 June ,  1950: (1) larceny, ( 2 )  receiving 
stolcn property h o n i n g  i t  to have hcen stolen, ( 3 )  reckless driving, and 
(4)  dr iving ~ v h i l e  drunk.  T h e  charges of larccny and receiving n e r e  
included i n  a two-count bill of indictnlent and each connt relatcs to  one 
and  tlie same article of propert! ; naniely, a 1011 F o r d  t ruck belonging 
to one S. R. Secrest. T h e  chargw of reckless driving and d r i r i n g  ~ v h i l e  
tlrunk were laid i n  separatr  n ari'aiit.. I11 each case the defendant entered 
a plea of gui l ty  as cliarged. lY.'liercwpon J u d g e  G u y n ,  then pre-iding, 
ordered all  the c a w  consolidnttd fo r  jiidgment. ~ ~ l l i c l i  n a s  proaouncetl 
i n  substance as follon c : O n  the r c c c i ~  ing connt the defendant n a. given 
a n  active prison sentencc of tncllve n~onth.,  to r u n  concurrently n i t h  a n  
uiiespired prison sentence of ahout twelrc months he was then -erving. 
011 the larceny count i t  was directed t h a t  the "defendant he confined i n  
the State's Pr i son  for  a term of eight ( 6 )  years," judgment suspended ant1 
defendant placed on probation f o r  a period of eight years upon certain 
enunierated conditions, the terms of w11ic1-1 a r e  on~i t t ed  as  not being perti- 
nent  to decision. T h e  judgment i- silent as to  tlie charges of rcck1c.s 
dr iving and d r i r i n g  while drunk.  

ITpoli eomljletion of the active sentencc imposed on the  receiving count, 
thc defendant v a s  released f rom prison. F o l l o ~ r i n g  this. and  on 12 Feb- 
rua1.y. 1932. he  waq brought by  the Proba t ion  Officer before J u d g e  Clem- 
ent ,  then presiding over the Superior  Cour t  of Rowan County, fo r  alleged 
violationq of the term< of hic. probat ionarp snspendcd centence. Judge  
C'lement f o ~ m d  the  defendant had  riolated the conditions of probation in 
variouq part icnlars  and entered jndgment directing t h a t  the  eight-year 
suspended ccntracc be placed in effect. I l c  iq now w r r i n g  this sentencp. 

011 27 September, 1954, the defendant. challenging the validity of the  
~ i ~ h t - ~ e a r  sentence and his impriqoi~ment  thereunder, petitioned J u d g e  
Rudiqill. Resident Judge  of the F i f teen th  Jud ic ia l  District,  f o r  wr i t  of 
hnbens  corp i s .  Upon re turn  of the ~ v r i t ,  J u d g e  Rudisill ,  being of the 
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opinion the defendant's sentence and clonfinement were legal and valid, 
by order dated 2 October, 1954, denied his application for relief. Follo~\-- 
ing this, the defendant forwarded his petition, ~ v i t h  copy of Judge Rudi- 
sill's order, to this Co1u.t. The petition was accepted and treated a,; a 
petition for writ of c ~ r t i o r n r i  to revie~v the proceedings below. On  
4 November, 1954, we allowed the petition and, on being advised the 
defendant was unable to employ counsel, designated Jolin R. Jordan, J r . .  
I':sq., of the Raleigh Bar, as comsel for the defendant. 

R. Brookes Pcters  and L. .J. B ~ l t n ~ u ~  for ihe  S ta le .  
J o h n  kl. Jordccu, Jr., by  C o , ~ r i  npi jointmeni ,  for {he d e f e n d m t .  

J o ~ ~ s o x ,  J. I t  is settled law that  curnulatire aeiltences may be i111- 
posed on conviction or plea of guilty of two or more offenses charged in 
separate counts of the same indictment. 8. 2.. JIoschoures,  214 N.C. 321, 
199 S.E. 92;  S. v. G r a h a m ,  224 K.C. 347, 30 S.E. 2d 151;  S. c. C'karis,  
232 N.C. 63, 59 S.E. 2d 345. Howerw, jurisdictim to inflict separate, 
cumulative punisllinents in such cases is dependeilt upon the fact that 
distinct riolations of the lam l i a ~  e been coliimitted, and in order that  sepa- 
rate oflenses charged in one indictment may carry peparate punisl~ments, 
they must rest on distinct criminal act<. 1 5  Am. Jur. ,  Criminal Law, 
sections 451 and 470. 

The crimes of larceny and receiving .tole11 propelty knowing i t  to l i a ~  e 
Leen stolen are differelit offenses, and not dcgrees of the same offenqe. 
52  C.J.S., Larceny, section 5. This is explained i l ~  detail by Denny,  J., 
in S. T. B r n d y ,  237 S . C .  675, 75 S.E. 2ti 791. I t  suffices here to note that  
tlie cririie of receiving presupposes, as an essential element of tlle offense, 
that  the property in question had been stolen by someone other t h u n  the 
person charged with tlle offewe of receiriiig. Therefore, it is manifest 
that  a person cannot be guilty both of stealing property and of receiring 
tlie same property knowing it to have been stolen. If the olle is true, the 
other cannot be. See Rargcrser  r .  S t a t e ,  95 Fla.  404, 116 So. 1 2 ;  C o m -  
m o n w e a l t l ~  v. I luski , l s ,  123 Slass. 60;  l n  re F r a n k l i n ,  77 Xich.  615, 1 3  
X.T. 997; 32 *\m. Jur. ,  Larccny, section 155;  AIni~otatioii. 80 ,\.L.R. 
171, p. 174. A\ccodingly, a plea of guilty, as here, of stealing property 
and of receiving the sarne p r o p e r f y  1;noving it to hare  been stolen will 
not support separate, cumulatirre sentences. 

Nor  may the dual punishments here imposed be sustained on tlle theory 
that  the composite of the two i j  within the niaxiinum allon ed by statute 
for either of the offenses charged. This is so for the reason it was not 
within the power of the court below to impose sentence actire in part  and 
~uspended in part. Where a single offt>nse is inrolved, tlie sentence m ~ l s t  
be made actire in full or ~ujpended in full. We do not sanction the split- 
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sentence. I t  is in effect, as  explained by  Seawe~ l ,  J., i n  S. v. Lewis, 226 
X.C. 2-29, 37 S.E. 2d 691, all ant icipatory pardon or parole, violative of 
t h e  p r o ~ i ~ i o n s  of the Constitution of X o r t h  Carol ina appertaining to par-  
dons and paroles. See also 15 Am. Jur . ,  Criminal  Law, sections 352 
and  389. 

Since the defendant could not be gui l ty  of both larceny and receiving, 
t h e  court below h a d  p o n e r  to  impose l~unishment  on only one count i n  
the bill of indjctment. Serer theless ,  the court  gave the defendant  a n  
ac t i re  sentence of tn-elw months on the receiving count a n d  a n  eight-year 
suspended fentcnce on the larceny count. He has served i n  fu l l  the  sen- 
tence imposed on the receiving count. This  T\-e t reat  as the valid sentence 
of the court. T h e  clefendant'.. present confinement is under  the centence 
inlposed 011 the larceny count, ~ r h i c h  must  be treated a. invalid. See also 
.S. r .  JIcRritle,  240 N.C. 619, 63 S.E. 2d -288. 

I t  necessarily follows tha t  the defendant is entitled to  inimediate re- 
lease. I t  iq so ordered. T o  t h a t  enti the  Clerk d this  Court  will cer t i fy 
copies of this opinion to the Clerk of the Superior  Cour t  of Rowan 
County a n d  to the Director of Priaonn, n i t h  direction tha t  the defendant 
he discharged immediately f r o m  custody. 

E r r o r  and remanded. 

(Flled 15 December, 1954.) 
Evidence 88- 

Where a itness testifies that she had recei~ ed n paper uncler scnl nhich 
hdd been lost, it is error for the court to p c r m t  her to testifj to the effect 
that the paper Kas a decree of dirorce from her fonner hnsband, it being 
required that  it be shonll that  thc original record, rather tlian a mere coin 
thereof, had been lost or ilestrojetl as the foundation for the adulission of 
.econdnry exidence of its contenti. since vtliernise the record itself, being 
ill ~ \ i s tence  is the only elirlentc niilllissible to  pro^ e its contentc. 

PL~ITIIFF'S appeal  f rom C'ln~X~srii l ,  ,T., 31 h y ,  1954. C ~ T - i l  Term,  
G ~ I ~ , F ~ R D  Superior  Court ,  ( ~ r c c n s l ~ o r o  I)irision. 

The  plaintiff ini t i tuted thiq suit i n  tlle Superior  Cour t  of Gui l fo r~ l  
County on '35 ,Tanuary, 1954 for  t h c  p n r p o v  of annull ing the marr iage 
contract ~ n t c r e d  into bet\\-een the partic; on 7 A\ugnct, 1927, upon the 
ground t h a t  a t  the  t ime t l ~ c  part i rs  cnterrd into the contract the defendant 
had a l iving husband, Benton F. Joilcs, to  n h o m  she had heen 1awfull;v 
marr ied and f r o m  whom she n n s  not d i ~ o r c e d .  T h e  plaintiff fu r ther  
alleged t h a t  he  and the clefe~idallt separated on 4 December, 1963, and 



292 I K  T H E  S C P R E M E  COURT. [24l  

since the date of tlie separation had been living continuously separate 
and apa r t ;  that  both parties are residents of Guilford County, North 
C'arolina. The  plaintiff further alleged that  in the ,year 1950 tlie parties 
adopted Paulette Page Jones, now six and one-half years of age, who has 
resided with the defendant since the separation; that  the plaintiff is tlie 
proper person to have the sole custody and control of said child. 

The  defendant ansn-ered, admitting lier marriage to the present plain- 
tiff on tlie date alleged and her former marriage tc' Benton F. Jones in 
C'edar Springs, T'irginia, on 17 January ,  1917. She also admitted tlie 
separation froin the present plaintiff on the date alloged. The other alle- 
gations of the complaint were denied. By way of further defense, slie 
alleges that  she and Benton F. Jones lired together in the State of Vir- 
ginia after their marriage in 1917 and then separated. "That after the 
defendant and Benton F. Jones had beell separated for two years or more. 
tlle defendant in this action retained an attorney and paid him a fee of 
$150.00 to  institute for her an  action against Benton F. Jones for an  
absolute divorce; tliat a divorce action n.as ins t i tu td .  The deposition of 
this defendant was taken and she receiwd some time later a certified copy 
of the tlirorce decree; that  the defendrmt is informed and believes and 
therefore alleges, that die was granted ;I  valid and absolute divorce from 
Ilenton F. Jones prior to Aiugust 7, 1926." She al'eges that she is a fit 
person to have the custody of Paulette Page  Jontls; that  she and the 
plaintiff entered illto a separation agreement under the terms of which 
the defendant was given sole custody and control of Paulette Page Jones. 
and the plaintiff agreed to pay the defendant the sun1 of $50.00 per month 
for the support of tlie child; that  the piaiiltiff has failed to live up  to said 
promises ; that since April, 1054, the clAd has been staying in a home in 
or near -\tlanta, Georgia, maintained by the Chr i s t~an  Church;  that the 
plaintiff has contributed only $50.00 to the s u p p o ~ t  of Paulette in tlie 
year 1954 and that otherwise lie iq not :t fit, proper, or suitable person to 
have custody of tlie child. 

Plaintiff offered testimony tending to show that Benton F. Jones is 
now living near Wytheville, Yirginia, and tliat aftlv the separation the 
defendant lived in Roanoke, Virginia;  that the defendant admitted since 
tlie separation from the plaintiff that  she did not have a divorce from 
1:enton F. Jones. Defendant testified in lier own behalf, stating that slie 
employed an  attorney in Roanoke, Tirginia, about the year 1922, paid 
him $150.00, gave a deposition to the attorney, and later received a docu- 
ment with a seal on it ~vliicli she left a t  the home of :Dr. Porter  on leaving 
Roanoke; that  the paper was lost a i d  has been lost fcr  more than 20 years. 
Over objection slie was permitted to testify as to tlie contents of the 
document. 
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Josrs  v. J o s ~ s .  

Tlie following issues xvwe submitted to the jury, with tlie ansners 
indicated : 

"1. Did the defendant nlarry the plaintiff a t  Winston-Salem, Sort11 
Carolina, on or about l u g u s t  7, 1926? -1iiswer: yes. 

"1. I f  so, a t  tlie time the defendant married the plaintiff, did tllc 
defendant ha re  a living husband from Tr liom she had ner-er been d i ~  olwcl, 
as alleged in the complaint ? Answer : KO." 

Judgment mas entered according to the jury's rerdict, from wliicll the 
plaintiR appealed. 

Rober t  A. X e r r i t t ,  TC71zar.ton, Potcnt  LC TT'lzarton, and Tl'illicitr~ JI. 
P o f e u t  f o r  p l a i n f ~ p i ,  n p p e l l n n f .  

J o r d n n  R. W r i g h t ,  by Lu1;e W ~ i g h f ,  for defendant ,  appellee. 

HIGGIS~, J. The question in dispute in the case below was nliether 
the defendant had obtained a divorce from her former husband. She wa- 
permitted to testify that  slie paid a lawyer in Roanoke, Virginia, the sun1 
of $150.00, gave a deposition, and tha t  later she obtained a paper ~ v i t h  a 
seal on it x-hich she left a t  Roanoke, Yirginia, twenty or twenty-five pear; 
ago and had not seen since. The court, oTer objection, permitted her to  
tebtify a2 to her recollection of the contents of the document. She <aid : 
"The he\t I recall, it  was -Ida Eenningtoil Jones zs. or something lib 
that, Benton F. Jones . . . I don't reinenlber what i t  was exactly, except 
sorlietlliiig about nle being divorced by the State of Virginia." The court 
evidently admitted this testimony orer objection on the theory that tlw 
defentlant had laid tile foundation for the introduction of parol testimony 
to 1x01 c the contents of a lost document. H o l r e ~  er, his Honor orerlooketl 
the fact tliat the paper could be nothing more than a copy of an original 
recoid of the Circuit Court of Virginia. Tlle contents of a court record 
cannot I w  proved by parol upon the mere slioning that some copy of it 
ha. betw lost or destroyed. 

I n  older to  admit secondary evidence of the contents of a court record. 
it  is necessary that  the foundation be laid by showing the original record 
ha< bec.11 destroyed, or lost. "The record itself in the former action, being 
in rxi.tence, is the only evidence admis2il)le to prore its contents." Gill- 
son r .  Gordon ,  213 K.C. 666, 197 S.E. 135;  G a u l d i n  c. X a d i s o n ,  179 
N.C. 461, 102 S.E. S 5 l ;  L i t t l e  L.. R o d ,  208 9 . C .  762, 182 S.E. 449. 

"Th? proceedings of courts of record can be proved by their rec0rd.i 
only; tliat is by reason of the ragneness and uncertainty of parol proof 
as to illcll matters, and of the facility which the record affords of p r o ~ i n g  
them with certainty. Public policy and convenience require the rule, 
and a necessary consequence from it is the absolute and undeniable pre- 
suriiption that  the record speaks the trutli." S. v. J o r ~ i s ,  206 S.C.  191. 
173 S.E. 14. 
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I t  is unnecessary to examine othw questions rais8.d by the appeal. 
S e w  trial. 

STATE v. R1LI.T STONE. 

(Filed 13 December, 1934.) 
I .  Criminal Law 5 53b- 

The court's instruction to the jury in this case on defendant's evidence 
of an alibi is held correct and not subject to attaclr on the ground that it 
placed the burden on defendant to produce evidence to raise a reasonable 
doubt as to his guilt. 

2. Same- 
Construing the instruction as to the permissible verdicts contestually 

with the rest of the charge it is held that the jury could not hare been 
misled as to the burden of proof. 

3. Criminal Law 5 78e (2)- 
Where a misstatement of a contention is not b ro~gh t  to the trial court's 

attention in apt time, the matter is not subject to attaclr or review on 
appeal. 

. \rr~ar. by defendant from XcKeit7zen, S. J., at  JIarch "-1" Criminal 
'Term, 1954, of R o ~ ~ s o s .  

Criminal prosecution upon R hill of indictme~lt charging that  on 28 
Sorember,  1953, a t  and in Kobeson County, defendant "did unlan fully, 
villfully and feloniously make an  assault upon a r d  on Evelyn Xussel- 
vliite, with the f e l~n ious  intent the said Evelyn hfusselwhite to rape, 
~ a r i s h  and carnally know, violently and against her will against the form 
of the statute in such case made and p r o ~ i d e d  and against the peace and 
dignity of the State." 

Defendant pleaded not guilty to the charge cortained in the bill of 
indictment. 

T-pon tr ial  in Superior Court the State offered e ~ i d m c e  tending to 
wppor t  the charge set out in the bill of indictment.--the details of ~ ~ h i c h  
wed  not be recited, for by so doing no useful purpo::e ~ r o u l d  be serwd. 

011 the other hand, while defendant did not test f y  upon the trial, he 
clffcred the testimony of several witneqses tending to show that  he was 
clwr-here a t  the time the alleged crime was committed as charged in the 
liill of indictment, that  is, tending to show an  alibi. 

The case mas submitted to the jury in the light of .he eridence so offered 
hy the State and by the defendant. 

Terdict : "Guilty a s  charged in the hill of indictinent." 
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Judgment : Confinement in the Central Prison a t  Raleigh and assigned 
to ~vorli as provided by law for a term of not less than four (4) nor more 
than seren ( 7 )  yeals. 

Defendant appeals therefrom, and assigns error. 

Attorney-Gcnei-a1 XcSIztllan and Assistant Attorney-General Xoot ly  
for the  S t n f e .  

F. D. Hackett atzd Robert ITeinstein for defendant, appellant. 

~ I S B ~ R S E ,  rJ. The record and case on appeal reveal that  defendant 
(1 )  did not make motion for judgnlent as of nonsuit, either when the 
State first rested its case, or a t  the close of all the evidence, and ( 2 )  did 
not except to any matter of evidence adduced a t  the trial in Superior 
Court. Three assignments of error, based upon four exceptions to por- 
tions of the charge of the court to the jury, a re  treated in brief of defend- 
ant, and are presented here for consideration by the court. 

I. Exceptions 2 and 3 :  The portions of the charge to which these 
exceptions, 8 and 3, relate are attacked by defendant for that, as he con- 
tends, they cast upon him che burden of producing evidence sufficient to 
r a i ~ e  a reasonable doubt as to his guilt. I t  appears by conlparison that  
these portions of the charge are in substantial accord with the text on the 
subject of "Alibi" appearing in 1.5 Am. Jur. 14, Sec. 314 of Criminal 
L a v ,  in S R.C.L. 224, Sec. 220 of Criminal Law, and in Wharton's Crim- 
inn! Eridence 1-2 Tenth Edition 674-675, Sec. 333 of Chap. V I I I ,  Evi- 
dence in Criminal Cases-Burden of Proof. Indeed, the charge as so 
giren. read textually, seenls to be in harmony with recent decisions of 
t h i ~  ( 'ourt. See AS'. v. Britlyerr, 233 S . C .  577, 64 S.E. 2d 867; 1 ' .  

Xin fa t z ,  134 N.C. 716, 68 S.E. 2d 844. Wha t  is said on the subject in 
these cases, if followed, would be an apt  guide to a correct charge. 

11. Exception 5 :  This exception is directed to the portion of the 
charge ill which the court instructed the jury as to what T-erdicts the jury 
might find. Taken in context with that which precedes, and that  xllicll 
f o l l o v  the instruction to  ~vhich the exception relates, i t  does not seen1 
that the jury could bare misunderstood the rule as to burden of proof. 
Hence the Court holds that, in the instruction so given, prejudicial error 
is not made to appear. 

The instruction, in the light of the evidence offered by the State, is 
farorable to defendant. See 8. v. ,Tackson, 199 S . C .  321, 15+ S.E. 402; 
8. c. I I n i ~ s t o n ,  222 N.C. 458, 23 S.E. 2d 885. 

111. Exception 6. I t  is stated in brief of defendant filed on this 
appeal : "The charge of the court in gir ing as one of the State's conten- 
tion; that  'the State contends that  you &ould believe what T. G. Brit t  
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says about it and that  you should believe that  for one reason a t  least when 
11e was brought here by the defendant and was defmdant's witness, only 
the State elected to put him on the stand,' is highly prejudicial to the 
defendant in that  there was no eridence upon which to base such a con- 
tention, and its harmful effect is obrious." 

I n  this connection the case on appeel fails to show that  the attention 
of the court m s  called to the misstatement, if it  wele such. On tlie other 
hand, the case on appeal does show that, after stating the contentions of 
the State and of the defendant, the trial court "asked counsel for state- 
~ n e n t  of any further contentions, and none were requested." The State, 
therefore, takes the position, and rightly so, that  the misstatement, if any, 
is not non- subject to attack or rcriew on appeal, citing S. v. L n m b ~ .  2332 
S.C.  570, 61 S.E. 2d 608. 

I n  the Lnnzhe case this Court, in opinion by Ervin, J., declared: 
T n d e r  the appellate practice which obtains in this jurisdiction, it is not 
incumbent upon a litigant to except a t  the trial to errors in the instruc- 
tions of the judge as to applicable lax-, or i n  the instructions of tlie judge 
as to the contentions of the parties with respect to such law. I t  is suffi- 
cient if he sets out his exceptions to errors in such instructions for the 
first time in his case on appeal. . . . The rule i.; otherwise, however, 
where the judge misstates the eridence, or the contentions of the parties 
arising on the evidence. T h e n  that  occurs, the litigant must call the 
attention of the judge to the misstatement a t  the time i t  is made, and thus 
afford the judge an opportunity to correct i t  before the case is given to 
the jury. Furthermore, he must note an  immediate exception to the 
ruling of the judge in  case his request for the corrcction of the misstate- 
ment is refused. I f  this course is not pursued, the misstatement of the 
e'vidence or of the contentions based thereon is 1101, subject to attack or 
r e r i ev  on appeal," citing cases. See also S. tl. Len, 203 N.C. 13, 164 
S.E. 737, and S. v. Harris, 209 X.C. 579, 183 S.E. 740. 

-\fter careful review 011 assignments of error presented, the case is held 
to be free from prejudicial error, and the judgment on verdict rendered 
must stand. 

S o  error. 
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MRS. E. TV. I-IOBGS r. AIJ GOOUJIAN A ~ D  ETHEL GOODMAN, T/DBA AL 
GOODlIAS O F  CHARLOTTE PIKE SHOES, ORIGINAL DEFCSDAXTS. A Y D  

J. P. HACKNEY, JR., asn GEORGE D. PATTERSON, TRUSTEES: ASD 

PRITCHARD PAINT S; GLASS C'OXIPAST, CROSS-DEFESDA\TS. 

(Filed 1.3 December, 1964.) 
1. Torts § 6- 

The original defei~dant is not entitled to set up in his cross actioa against 
additional defendants joined for contr ib~~tion an entire& different state of 
facts which invoke principles of law which hare  no relation to the subject 
matter of the action nu stated in plaintiff's complaint. G.S. 1-210. 

2. Appeal and Error S 51a- 
Decision on appeal becomes the law of the case and is controlling when 

the identical question is thereafter presented. 

- ~ P E ~ L  19 origiiial defendants f r ( m  P n f f o n ,  Specii t l  J., October T e r m  
195-1. 11 E C K L F Y R ~ R G .  L\ffiri~~et3. 

C ' i ~ i l  action to  recorer con~pen:ntion f o r  personal injuries, here on 
former appeal,  H o b b s  v. C;ooc7nian7 240 X.C. 102. 
-1 >tatement  of the essential facts  is a p a r t  of our opinion on  the forn1t.r 

appeal.  ;Ifter t h a t  opinion Ira, certified to the t r ia l  court, plaintiff filcd 
a n  amended complaint as  against the original defendants, and defendant.; 
Goodman filed a n  answer thereto i n  n h i c h  they allege, or a t tempt to 
allege, a cross action under  G.S. 1-240 against the additional defendant 
tru,tee. and  the Pr i t chard  P a i n t  S. Glasq Coinpany, f o r  contrihution, ancl 
procured a n  order retaining defendant trustees as defendants and making 
the Pr i t chard  P a i n t  & Glass C o ~ ~ l p a n y .  a coq~ora t ion ,  a n  additional 
defendant. 

The trustees ancl the Glass Company demurred upon substantially the 
same grounds as  upon  the for*mer appeal.  T h e  demurrerq n-ere sustainetl, 
ancl defendants Goodman appealed. 

XcDol rq l e ,  E I  vin, Horocl ;  B S n e p p  auc7 R o b i n s o n  if? J o n e s  f o r  clrfcn(1- 
a n f  appe77ilnts Goodnlnri. 

P i e rce  S. B l n k e n e y  a n d  R. 6. TT'nrtlloz~. f o r  d e f e n d a n t s  I J n c k n e y  a n d  
P a t f e r s o n ,  a p p e l l e ~ s .  

C o c h m n .  N e C l e ~ ~ e g h a n  & J I i l l c r  f o r  d e f e n d a n t  P r i f c h a r d  Pccinf cf? 
Glnss  Conzpnn y, a p p e l l w .  

BARSHILL, C. .J. Whi le  the language used i n  the  amendcd complaint 
is somen-hat more redundant  and repetitious i n  n a t u r e  t h a n  t h a t  uqecl ill 
the  original colnplaint,  this is due i n  p a r t  to  the fact  plaintiff, i n  hcr  
amended complaint,  g i ~ e s  a more part icular  and detailed description of 
the object t h a t  fell  and  struck her  as  she passed by  the  defendants' store 
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building and in  her allegations of negligence. I n  the oirginal complaint 
the object is described as an  advertising sign suppclrted by a steel brace 
and bar, and in the amended complaint as "a wooden beam flanged on 
two sides with metal . . . which was attached to a1 d a part  of a sign or 
other part  of the front of the defendants' store building and under the 
sole colltrol of the defendants." Thus she continues to tie her cause of 
action to the falling of the sign or some part thereof. The cause of action 
first stated and the one alleged in the amended complaint are identical. 
There is no fact or c i rcumstanc~ allegcd that  so nuich as suggeqts that 
the additional defendants are or were joint tort-feasors or are in any wise 
liable for the injuries received by plaintiff. 

Likewise, the defendants rest their prayer for cmtribution upon the 
allegation "that the object which fell and struck the plaintiff v a s  not the 
adrertising sign of these defendants, or any part  thereof, or any attach- 
ment thereto, but, on the contrary, was a portion of an  awning cover 
which had been installed by or on behalf of the owners of the building 
. . ." The allegations of negligence made against the defendant trustees 
are the same. As to the Glass Company, negligent installation and fail- 
ure to inspect are asserted. 

Thus it appears that  in substance we now hare  before us the identical 
case that  was here a t  the Spring Tern1 (Hobbs  v. Goodman, 210 N.C. 
192) .  Decision here is controlled by the principles of law there discussed. 
It is still the law of this case on the questions rEised on this appeal. 
Hence the judgment entered in the court below must be 

Affirmed. 

STATE v. TT711,BIIR FLOYD. 

(Filed 18 December, 1934.) 

1. Criminal Law 8 83d- 
Even when the parties waire a recapitulation of the evidence, it is neces- 

sary that the court state the evidence to the extent necessary to explain 
the application of the 1a:v thereto. G.S. 1-180. 

2. Assault 14a- 

In a prosecution for assault, where defendant's evidence tends to show 
that the shooting was accidental or by misadventure caused by a tussel 
over the pistol vhich the prosecuting witness had pointed a t  him, defend- 
ant has a snhstantinl legal right to have the judge declare and esl~lnin the 
1nw arising on this evidence, and failure of the court to  do so is prejndicial 
error. 
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3. Assault § 8d- 
An assault with intent to kill, mithont averment of the illfliction of 

serious injury, is a misdemeanor. 

4. Sanie- 
An assault on a female coinmitted by a man or boy over eighteen Fears 

of age is not a simple assault accordiiig to the usually accepted rueanii~g 
of that cliarge. I t  is a misdrueanor punishable in the discretion of the 
court. 

APPEIL by defeiidant from I l u b b n ~ d ,  Special ,Judge,  Xaj -  ('A" Crim- 
inal Term 1954 of R o n ~ s o l .  

Criminal pro-ecution upon a bill of indictment charging the defendant 
with as-anlting his wife, 3laniic Floyd, with a deadly neapon with intent 
to  kill inflicting a 17 ound to the body. 

The defendant pleaded Not Guilty. The only evidence offered by tlie 
defendant nab the t~s t in iona  of his wife. Mamie Floyd gave testiniony 
tending to slion. : She had been dsinking. She n-as a t  John  Dell's hoube. 
Her  liu-band said ('let's go home," and as she didn't want to go, she took a 
pistol out of her pocketbook, and pointed it a t  her husband to scare him. 
She had her hand on the tsiggcr. Her  liusband grabbed the pistol, and in 
the tna-le the pistol went off, and hit her in the shoulder. Her  11u5band 
did not shoot Iicr : she shot herself. 

Verdict : guilty of iinlple acsault. Judgmeilt : 30 clays imprisonment. 
Defendant excepted, snd  appealed, assigning ri ror. 

PARI;FR, J. The defendant assigns as error the failure of the Judge 
to compl- with G.S. 1-130, in tliat lie did not state any of the evidence 
introduced by tlie defendant, and did not explai~i  the application of the 
law to the defendant's evidence. 

G.S. 1-180 requires the judge in his charge to the jury to declarc, ant1 
explain the law arising on tlie e~ idence  giren in the case, but he is not 
required to state such evidence, except to tlie extent necessary to explain 
the application of the lam thereto. 

Xfacy, C'. J., spcaking for the Court said in S. v. -1drey ,  232 S . C .  771. 
62 S.E. ( 1  53: "In interpreting this statute the authoritative deciiions 
are to the effect tliat i t  'confers upon litigants a subqtantial legal right and 
calls for ilistnxtioas a9 to the law upon all substantial featureq of tlie 
case'; and further, that  the requirements of the statute 'are not met 117 a 
general qtatement of legal p-inciples TT-hich bear more or less directly, but 
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not with absolute directness, upon the issues made b,v the evidence.' Tt'il- 
Ziams C. Coach Co., 197 N.C. 12, 147 S.E. 435; S. v. G r o w s ,  121 S . C .  563, 
28 S.E. 262." 

This rule applies in civil cases, as well as in climinal. B r a n n o n  v. 
El l i s ,  240 N.C. 81, 81  S.E. 2d 196. 

The judge stated in his charge: "I have not been requested to do so, 
and will not do so, in the absence of request, either recapitulate the evi- 
dence in this case, or state the contentions of the p~r t ies ."  There mas a 
failure by the judge to state any evidenw in the cast; either for the State 
or the defendant: and a failure to declare and explain the l a v  arising 
on the defendant's evidence. This Court said in Brrlnnon u. E l l i s ,  supra:  
"The parties waived a recapitulation of the evidence by the court, and the 
jury was so informed. However, such waiver did not relieve the court of 
the duty to declare and explain the lam arising 011 the evidence of the 
respectire parties." ,Z statement of the evidence solely in the form of 
contentions is not sufficient. R m n n o n  7'. El l i s ,  s z i p ~ a .  

The defendant's defense was based on the theory tha t  the shooting of 
his wife was accidenta!, or by misadventure, caused 3y the tussle oyer the 
pistol which she had pointed a t  him with her hand on the trigger; that  
all that  he did was done in sclf-defense, and that  he was not guilty. The 
defendant had a substantial legal right to have the judge to declare and 
explain the law arising on this evidence of his presented to the jury. S. 7:. 

W i n g l e r ,  285 S .C .  485, 79 S.E. 2d 3 0 ;  S. 1.. Brig!lt ,  237 N.C. 475, 75 
S.E. 2d 407; S. v. W i l l i a m s ,  235 S . C .  752, 51 S.E. 2d 138;  S. r. Banks, 
204 S .C .  233, 167 S.E. 851. The failure to so charge was prejudicial 
error. 8. 2.. R r a d y ,  236 S . C .  295, 72 S.13. 2d 675; S. 2.. ,4rdrey, s u l m .  

G.S. 14-32 provides that  "any person who assaults another n-ith a 
deadly neapon with illtent to kill, and iilflicts ser iou~ injury not re>iilting 
ill death, shall be guilty of a felony . . ." The judge instructed the jury 
that  they could return a verdict of guilty as charged in the bill of indict- 
ment, that  is guilty of a n  assault with a deadly w a p o n  with intent to 
kill, inflicting serious in jurv  not resulting in death. Ho~vever, the indict- 
ment does not charge the infliction of a serious injury. Incidentally, an 
ahcault r i t h  intent to kill is a misdemeanor. S. 2'. G ~ e g o r y ,  223 S . C .  415, 
27 S.E. 2d 140;  S. v. S i l vers ,  230 N.C. 300, 52 S.E. 2d S77. 

The Court further instructed the jury they could find the defendant 
guilty of a simple assault. "A\ll assault 011 a female, committed 1,- a man 
or boy over IS gears of age, is not a simple assault according to the usnally 
awepted meaning of that  rharge. It is a misdemeanor punishable in the 
discretion of the Conrt. S. 7 3 .  JacXsson. 226 N.C. 66, 36 S.E. 2d 706.'' 
8. 1.. C h u r r h ,  231 N.C. 39. 55 S.F. 2d 792. 

It ~ o u l d  seem from all the evidence before nc in the Record that if an 
assault was made upon Narnic Floyd, a deadly n-eapon was used. 
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F o r  the reasons given the defendant  is awarded a 
Xem trial.  

STATE v. GEORGE V-iSCE SJIITH. 

i Filed 12 December, 1%4. ) 

1. Indictment and Warrant § 0- 
An indictment or warrant must be complete in itself and must contain 

a11 the material allegations which constitute the offense charged. 

2. Parent and Child § 12: Crhninal Law § 56- 

In  a prosecution under G.S. 14-322, a warrant charging that  defendant 
willfully failed and refused to provide adequate support for his named 
lawful children, is fatally defectire in failing to aver that  defendant had 
n-illfully abandoned them, and motion in arrest of judgment should hare 
been allowed. 

3. Parent and Child § 9- 
Abandonment of children hy their father is a continuing offense, and 

therefore, termination of a prosecution in defendant's favor will not pre- 
clude a subsequent prosecution. 

- ~ P P E A L  by defendant f rom U i ~ r y ~ r ~ y ? ,  S. J., a t  'i June ,  1954, T e r m  of 
KLW IIASOVER. 

Criminal  prosecution hegun i n  S e w  IIanover  Coiinty Recorder's Court  
upon  w a r r a n t  on affidavit of Geneva Durden  charging "that on the 3rd 
d a y  of N a y ,  1954, 'and for  4 yrs. pr ior  thereto' . . . and i n  t h e  county of 
S e w  I I a n o r e r  George V. Smi th  did un la~vfu l ly  and wilfully fai l ,  refuse 
and neglect to p ror ide  adequate support  f o r  his lax-ful children (naming  
t h e m )  and on the bodS of the  affiant begotten, in  r iolat ion of the  G. S. of 
N. C. '14-322,' against  the f o r m  of the s tatute  i n  such cases made  and  
provided," etc., tried i n  Superior  Court  on appeal  thereto f r o m  judgment 
of Recorder's Court.  

Verdict  i n  Superior  C o u r t :  Guil ty  as charged i n  the n7arrant .  
E p o n  coming i n  of rerdict,  among other  things, defendant niovcs i n  

arrest  of judgment. T h e  motion was denied, and defendant excepted. 
Juclgnient : Imprisonment  f o r  a term of six months i n  common jail of 

S e w  Hanover  Coimt;v and a - i p e d  to x o r k  the plihlic roads, etc.. the  
ja i l  sentence being suqpended upon condition t h a t  he p a y  t h e  w m  of 
$20.00 per  "reek i n  the ofice of the Clerk of Cour t  of N e w  H a n o r e r  
County for  the  w p p o r t  and nlainteuance of hi< four  minor  children, 
naming  them, and the  cost of this action. 
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I t  is also provided in tlie judgment that if, in pro,:eediag therefor then 
pending, the custody of tlie children be awarded to him by final judgment 
i n  ?aid cause, then and in that  event this jnclgment ;,hall become inopera- 
tive and of no effect; otliern.i,ie it is to r cua in  in full force and effect, and 
this cause is retained for future orders. 

T o  the signing of judgment defendant objected, excepted, and, in open 
court. gare  notice of sppeal and appmls to the :hpreme Court, a i d  
arsigns error. 

WISB~RXE,  J. h ~ o n g  the many asbignments of error brought up  by 
defendant for consideration, the one, Sumber  2-1 based upon exception 
Number 29, to denial of his niotioli for arrest of juclgment is well taken. 
The motion should have been granted. 

The General Statute 14-32," in pertinent par t  re,&: "If any father 
. . . slid1 willfully abandon his . . . child or children . . . without pro- 
viding adequate support for  such chiid or childrm, he . . . shall be 
guilty of a misdemeallor . . ." 

Thus, to constitute a violation of this criminal statute the father must 
have willfully abandoned his child or children, without proriding ade- 
quate support for such child or children. 

Testing the ofl'ease charged against defendant in instant case by tlie 
provisions of the ctatute, the essential element of " ~ ~ i l l f u l  abandonaient" 
is lacking. I t  is settled that  a charge in a xvarrant sr bill of indictment 
must be complete in itself, and contain all the nlater a1 allegations which 
constitute the offense charged. S. 11. lllny, 132 S . C .  1020, 43 S.E. 819. 
Hence in the absence of such a ~ e r m e n t  the 11-arrant is defective, and will 
not support the judgment. Therefore, the mot io~i  ill arrest of judgment 
should ha re  becn allowed. 

H o n e w r ,  it is provided in G.S. 14-322 that  the abandonment of chil- 
dren by the father shall constitute a continuing offe~lse a i d  shall not be 
barred by any statute of liinitation until the young~s t  living child shall 
arrive a t  the age of eighteen years. 

Defendant is, therefore, amenable to further prosecution if the State 
clects so to do. 

Fo r  reasons ststed the judgment is arrested.--and defenclalit is re- 
leased therefrom. 

Jndgment arrested. 
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JAMES H. F, i ISOS,  SR., T. J O H S  WESLEY CRIBB ASD ROBERT BATTS. 

(Filed 1; December, 1954.) 
Damages § la- 

Where the allegations and theory of trial disclose that  l~laintiff x a s  
relring on future damages as  a part of his recovery, a charge that he is 
entitled to recorer in one lump sum for all  injuries past, present, and 
prospective, without instructing the jury that the amount awarded for 
future losses should he bawd on the present cash ~ a l u e  o r  present worth of 
such losses, must be held for prejndicial error. 

APPEAL by  defendant Cribb f rom B U I ' , ~ I L  yn, E11zc1 ~ C I I C ~  J ~ r d g c ,  and a 
jury, a t  J u n e  Term, 1954, of SEIT IIASOVER. 

C i r i l  action i n  tor t  involr ing collision of two autn~nobiles  and  a bicpcle 
a t  a street intersection in the Ci ty  of TTilmington, N o r t h  Carolina. 

The  bicyclist instituted the action against both automobile operator<. 
T h e  action was dismissed as i n  case of noilsuit a; to the defendant Bat ts ,  
bu t  was submitted to the ju ry  a, to  the defendant Crihb on issues of negli- 
gence and damagcs. These wcre answered i n  f a r o r  of the plaintiff, and 
he  was an-arded damages i n  the  F U ~ I  of $10.250. 

Fro in  judgment based upon the rerdict  the clefendant Cribb appeals, 
assigning nunlerous errors  but bringing forward assignmenti: vhicl i  relate 
only t o  the  charge of the  court.  

Jorrmo.;, J. O n  the i.:sue of damage? the  court charged t h a t  the plain- 
tiff JT as  entitled to  recowr  i n  one l u i i ~ p  slim for  all injuries, past, present, 
and  prospectirc, without ins t ruc t i~ lg  the j u r y  t h a t  the  amount  anardecl 
should be based upon the present cash valur  o r  present wort11 of t h e  
f u t u r e  losses. 

T h e  charge as given is s imilar  to  t h a t  i n  Lamont  1..  H o s p i f a l ,  206 N.C. 
111, 173 S.E. 46. I n  t h a t  cahe this  Cour t  i n  a n a r d i n g  a n e v  t r ia l  s a i d :  
'(This charge is defective i n  tha t  i t  fail.: to l imit  plaintiff's recovery f o r  
fu ture  l o s v s  to  the  preient  cash value or  present worth of such lose.." 
See alqo Dnzrghtry I $ .  Cline, 224 N.C. 381, 30 S.E. 2d 322, 154  ,I.L.R. 
789;  .Innotations: 57 A.L.R. 1139, p. 14-1-6; 154 A.L.R. 796, 13. 799. 

I11 the case a t  h a d  the  plaintiff's allegations and the theory of the t r i a l  
discloqe t h a t  he  was rely in^ upoil futilre darnageq as a s l~bstant inl  par t  of 
hi; recovery. T h i s  being so. v7c a rc  constrained to the r i e n  t h a t  the  
inadwr tence  of the able jlitlpr u 110 prr.:ided helon ill fai l ing to  app ly  t h e  
doctrine of the Ln?,tont case must be treated as prejudicial  error .  See 
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concurring opinion of Barnh i l l ,  J . ,  now C .  J., in D n ~ l g h t r y  z.. Cl ine ,  s l r p ~ n  
(224 N.C. 381, bot. p. 356, 30 S.E. 2d 322, p. 324). 

We refrain f r a n  discussing the other assignments of error since the 
questions presented may not arise on reirial. 

Kern trial. 

STATE OF SORTH CAROLISA r. OLIXS E. HARRELL, ALIAS JAJIES 
HARRELL, Ar,~as JIJIJIIE HARRELL. .\XD STATE-WIDE BAIL,  ISC. 

(Filed 13 December, 1DZ4.) 
Arrest and Bail 5 8- 

Yeither the solicitor nor the court is under duty to advise the surety on 
an appearance bond of the progress 01 the case in ~tourt, tlie surety being 
entitled only to  notice of default given by service of tlie sci. fa. 

APPEAL by State-Wide Bail, Inc., from Fou,ztai,l, Specicrl .I., August 
Term 1954, CUMBERLASD. Affirmed. 

Criminal prosecution, heard on motion of defendant's surety on his 
appearance bond to vacate and set aside judgment absolute on the bond. 
The nlotion was denied and said surety appealed. 

C h a d e s  L. Abe,weth!j ,  .Jv., f o r  a p p ~ l l n n t ,  S ta te - ]V ide  Ba i l ,  Inc. 
Cqy  E.  B r e w e r  cltlcl Rober t  IT. D p  for  p l a i ~ f i f  appellee.  

PER CURIAN. At the December Ter111 1953, the ccurt did nothing more 
than to accept defendant's plea of guilty to a bill of indictment charging 
the crime of embezzlement. There is nothing in the record vhicll indi- 
cates or suggests that  the defendant was taken into custody or that defend- 
ant's appearance bond, ~vliicli is admittedly continuing in nature, was 
discharged. Neither the solicitor nor rlle court was duty bound to keep 
appellant advised of the progress of the case in  court. I t  was only 
entitled to notice of default which n.as given by tlie service of a sci. fa. 
Hence, appellant's ansx-ers a s ~ e r t  no valid grounds f41r vacating the judg- 
ment absolute. The judgnmlt denying the motion nlnst be affirmed on 
aiithority of S. 2.. D e w ,  240 W.C. 595. 

-4ffirmed. 
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JIA(;GTT;: TETS' S1\IITI-I. ADVR'X. O r  EDNA BERNICE SMITH. D F C E ~ ~ F D .  1 .  

C'17JI13ERLASD COUSTT BOAKD O F  EDUCATIOS .\\n S .  C. STATE 
BOdRD O F  EDUCATION. 

(Filed 1.7 December, 1954.) 
State 5 3b- 

1:vidence tending to  sho~v  that a fourteen-year-old 1)upil on a school bus 
u a s  assaulted bj nnuther pnpil who liad been designated by the principal 
n. "bus cay~tain" hut n l ~ o  \ \ a s  not an employee of the State or the Board of 
Education, that she ii~liuedintely jumped up and rushed to the front door 
of the b u y  jer1,ed the door open, and jumped to her fatal injury, and that 
the dri\-er did not see anything that liappened until she n - < ~ s  going out the 
door, is held insufficient to support a fiiiding of negligence on the part of 
the drirer of tlie bus, and nonsnit is proper. 

P~AIXTIPF  and defendant.; appeal  f rom A l l o o ~ e ,  b., 31arch Term, 1954, 
of C ~ I B C R L A S D .  

This  iq a claim for  m o n g f u l  death under  tlle S ta te  T o r t  Claims Act, 
Chapte r  1059, Ses4on  Laws of 1951, now codified as Article 31, Chapte r  
143  of the General  Statutes  of N o r t h  Carolina. 

The  testimony tends to show t h a t  Jamec  E. Tl'illiam-, a bus d r i r e r  em- 
ployed by the  Board of Educat ion of Cunlherland County, na.;. driving a 
scllool bus o ~ ~ n e d  by  the S ta te  of X o r t h  Carolina, on the  afternoon of 
23 October, 1950, accompanied by one Clifton Godn-in, a pupi l  who had 
beell designated as  '(bus captain" pursuant  to  a local arrangement .  God- 
win waq not a n  employee of tlle defendant  S ta te  agency, o r  of tlie S t a t e  
of Sort11 Carolina, hu t  had been g i r e n  authori ty  b y  tlle pr incipal  of the 
school to assist the dr iver  i n  main ta in ing  order and discipline on the bus ; 
to assi-t i n  protecting the children as they disnlounted f r o m  the huq, and 
to report infractions of the rules and  other misbehavior on tlle bus. 

011 tlle afternoon i n  question, all  the pupils had  gotten off tlle bus 
except Janles  E. Mrilliams, Clifton God\-iin, and E d n a  Bernice Smi th ,  tlie 
la t ter  a 14-year-old girl .  Slie was s i t t ing midway of the bus. Clifton 
G o d n i n  asked her  f o r  his  pencil and ~ 1 1 ~ 1 1  he  reached to get tlle p e n d ,  
he placed his hancls on her  i n  a fami l ia r  and  unbecoming manner .  She 
jumped u p  and rushed to the  front  of tlle bus, jerked the door of the 11u- 
open and junlped out while the bus n a s  traveling a t  a speed of about 2c  
miles per  hour. S h e  died a few minutes thereafter.  Therc  i 5  no evidence 
tha t  she made  a n y  outcry when she was assaulted or t h a t  d i e  cpoke to 
Godnin  or the  driver. The d r i r e r  testified t h a t  he  did not see anything 
that  happened unt i l  he  saw the  g i r l  "going out the door." 

The  Ilearing Cominisqioner, among other thing., found as a fact  tha t  it 
was the  d u t y  of tht. bus d r i r e r  to prevent students f rom lear ing  the 1)us 
vide i t  ~vaq  in mot ion ;  tha t  i n  fai l ing to discover the  assault and  prevent 
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Edna  Bernice Smith from jumping from the bus, the drirer  was guilty 
of negligence which was the proximate vause of her death. 

Based on the abore finding of fact ant3 conclusion of law, an  order was 
entered in favor of the plaintiff in the sum of $5,000. The defendants 
appealed to the Full  Commission and the award n-as affirmed by a major- 
ity vote. The  Chairman of the Comlnission dissented. 

The defendants appealed to the Superior Court of Cumberland County 
and duly filed their exceptions to the filldings of fact and conclusions of 
lam found by the hearing Commissioner and adoptchd by the Ful l  Com- 
mission. 

The  court below orerruled the defendants' exception No. 4 to finding 
of fact No. 5, to the eriect that  the negligence on the par t  of the bus drirer  
proximately caused the death of the deceased. The defendants excepted 
to  this ruling on the ground that  the finding is not supported by the evi- 
dence. The court, however, sustained the defendants' exception to the 
failure of the hearing Commissioner and the Full  Colnmission to find that  
the deceased was guilty of contributory negligenc~. TIThereupon, the 
court entered judgment reversing the order of the Industrial Commission 
awarding judgment to the plaintiff, and directing that  the costs be taxed 
against the plaintiff. The plaintiff and defendants appeal, assigning 
error. 

J .  S'lleprd Bryan for p1ainti.f. 
Afforney-Gcneral .'lIr,Ifullnn, .-lssisfant Afforneg-General L o ~ e ,  and 

Grrnld F. Wh i t e ,  Xember of B f n f ,  for the State. 

PER P I - R I . ~ .  TYe hare  carefully considered the evidence introduced 
before the hearing Commissioner and have concluded tha t  the fincling of 
negligence against the driver of the bus is not supported thereby. There- 
fore, the defendants' exception No. 4 should hare  been sustained. While 
the ruling of the court below on the defendants' exception with respect to 
the failure of the hearing Commissioner and the Full Commission to find 
that  the deceased was guilty of contributory negligence resulted in a vcr- 
dict for  the defendantq, we affirm the result on the ground that  the eri-  
dence does not support the finding of negligence on the part  of tlic driver 
of the bus rather than upon the conclnsion that  the dxeased was contrib- 
utorily negligent. -1s regrettabie as the death of thic young girl mRy he, 
we can find no legal basis for smtaining an an-ard in fqror  of the plaintiff. 

Xodified and affirmed. 
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GEOR(:E T'ASCE SNITH, JR., v. GESEYA\ LEWIS SMITH (DURDE?;). 

(l'iled 13 December. 19.54.) 

Divorce and Alimony § 19- 
In cleterminiug the right to custody of the children as  between dir-orced 

parents, decision is rightly made to turn upon the best interests of the 
cliildren, and the findings of tlie court in regard thereto are conclusi\e 
u - l ~ e n  supported by erirlence, the weight to  be given the conflicting testi- 
mony being for the court. 

APPI 1~ by plai i~t i f f  f rom judgment of 5 Ju ly .  1951, rendered by  J l o o i c ,  
J. ,  Resident J u d g e  of the E i g h t h  Jud ic ia l  District,  i n  C l i a m h e r ~  i n  
B u r g a n ,  S. C., froin SEW HA~OVER.  

Notioil i n  cause to  detrriiiine custody of the four  minor  children of 
plaintiff and defendant. 

-11 Deceinher 1951  Civil Term,  on the ground of t n  o years' separation, 
plaintiff ohtaincd a judgment of absolute divorce. Tlie cause rt as  retained 
f o r  fu r ther  proceedings relat ing to  the children. 

I t  appears  tha t  plaintiff and defendant n ere mar r ied  1 7  Ju ly ,  1936, 
and separated i n  February ,  1949, and  i n  June,  1950, defendant took the 
children and left tlie State. Whi le  the  defendant and  the children m r e  
out-ide the State ,  this dctioii \T a5 instituted and the divorce judpr~icnt 
obtained. T h e  service of process on defendant was by publication u1id1.r 
G.S. 1-98. Both  plaintiff and defendant remarried. 

T11r tlefendaiit and  the children returned to S o r t h  Carol ina i n  the  
Suniiiler o r  F a l l  of 1953. On 5 June ,  1954, plaintiff moved t h a t  lie I)e 
anardr t l  custody of t h e  children. T h e  hearing n a s  on 1 2  J u n e ,  1954. 
J u d g ~ n e n t  was signed 5 Ju ly ,  1954. Incorporatrd therein a r e  f i ~ ~ c l i ~ l g i  
of fact.  including the  following : 

"5. T h a t  petitioner is  not a fit and suitable person to h a ~ e  the c u - t o d ~  
of .aid children, his  home is inadequate f o r  their  care  arid upbringing, 
and hi- home enviromnent is il l  suited for  the rear ing of children." 

" 6 .  T h a t  the rebpoildent is a fit and .uitable person to h a r e  the custorly, 
care, n u r t u r ~  and  rear ing  of said children, her  home is well kept  and l ia i  
three bedrooms, and  the hoine c.nr~ironrnent is good." 

"7. I t  iq f o r  the best interest of said cliildreii tha t  their  permanent  
custody be a n  arded to the respondent." 

Thereupon, the court  an-arded t h e  permanent  custody of the  children 
to defendant, allon-ing plaintiff r e ~ t r i c t e d  prir-ilege.: of Tisitation. 

Plaintiff excepted and  appealed, assigning errors. 

SV. P. B u r k h i ~ n e r  for  n p p e l l n n f .  
R o h r ~ t  E. C o l d e r  f o r  d ~ f ~ n r l q n t ,  nppellee.  
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PER CURIAII. I t  will serve no useful purpose t )  narrate the accusa- 
tions and recriminations between plaintiff and defendant concerning their 
past misconduct. Decision as to  custody, i n  the lighi of all circumstances, 
was rightly made to tu rn  upon what is now for the best interest< of the 
children. Gq-ifith 9. Griffith, 240 N.C. 251, 81  S.E. 2d 018. The weight 
to  be given the conflicting evidence was for determination by the court 
below. Gri,fin v. (?,-ifin, 237 N.C. 404, 75 S.E. 2d 133. Competent evi- 
dence supports the findings of fact, the findings of fact support the judg- 
ment, and no prejudicial error is qhown. I-Ience, the judgment  ill be 

Affirmed. 

T'ERSEL T'AJIPTZ r. SALLIE McNEILL AXI FlCSIE BROWN. 

(Filed 13 December, 1934.) 

Executors and Administrators § 2a- 
The Superior Court of a counts which first issues letters of administra- 

tion acquires jurisdiction, and letters to administw the estate maF not 
thereafter be entered in another county even though petition of a creditor 
to administer the estate vas  pending therein a t  the time of the issuance 
of the letters. 

PETITIOSFR'S appeal from S h ~ r p ,  ,Epecial Judge, 1 2  July,  1954, Civil 
Term, GI'II.FORD-Greensboro r)ivision. 

Peter  Voodard died intestate in Guilford County on 26 February. 1054. 
H i s  next of kin are Susip Brown, sister, who resides in Scotland County, 
and Sallie JlcNeill,  a half-sister who r e d e s  in Moore County. P r io r  to 
X o ~ e m b e r ,  1953, Peter Woodard, then 65 or 70 years old, lived in Scot- 
land County, North Carolina, where he owned a farm, farm machinery, 
livestock, etc. I n  November he rented his farm and equipment, left 
S~:otland County and went to the County of Guilford to the home of the 
petitioner, Vernel Vample, who is hi.: illegitimate son. H e  remained a t  
the home of Vernel Vample until the date of his death. 

On 1 *Ipril, 1954, Vernel Vanlple filed with the Clerk Superior Court 
of Guilford County a petition alleging tha t  Woodard died in Guilford 
County, leaving respo~ldenti. his sisters, who were entitled to administer 
on his estate; but that  more than 30 days had elapsed since his death and 
neither of the respondents had administered. Citations were i s w d  re- 
quiring them to appear before the Clerk Superior Court of Guilford 
County within 20 days and shov- came why they sho ild not be cleemrd to 
11:lre renounced their right to adminiqter on the estate. The petitioner 
alleged that  he wac a creditor of the esti~te and was Ciling the petition as 
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such. The petition did not allege that  Woodard a t  the time of his death 
was domiciled in  Guilford County. Xeither of the respondents appeared 
before the Clerk of G u i l f ~ r d  C'ounty, although the attorney for Susie 
Brown wrote a letter enclosing a brief on behalf of the respondents and 
calling the clerk's attention to the failure of the petition to allege that  
a t  the time of his death Woodard was domiciled in Guilford County;  and 
contending that  he was domiciled i11 Scotland County; that  Susie Brown 
had never renouliced her right to qualify as administratrix. I t  was 
alleged that  she in fact had qualiiied as such in Scotland County on 
14 April, 1954. 

On 24 June,  195-2, pursuant to notice, the Clerk Superior Court of 
Guilford County held a hearing, took testimony, a t  which hearing the 
respondents did not appear. 

On 7 July,  1954, the Clerk of Guilford Superior Court entered his 
order to the effect that  Susie Brown aild Sallie McXeill were deemed to 
l ~ a r e  renounccd their right to adminieter on the estate of Peter  Woodard 
and that letters of administration would be issued to some suitable person. 

The respondents appealed from the clerk's order to the Judge in Term, 
and on 23 July, 19554, the hearing v a s  held before Sharp, S. J. Findings 
of fact were made by Judge Sharp. Judgment was entered setting aside 
the clerk's ordcr up011 the ground that the Superior Court of Scotland 
County, haring issued letters of administration to Susie Brown on 
2-1 Alpril,  1954, had acquired jurisdiction. The petitioner appealed. 

PER C C R I . ~ ~ .  011 the autliority of Tycr ,  A l r l t t ~ i ~ ~ i s f r r r f ~ . i . r ,  z.. Lunzbf~r 
Co., 185 N.C. 274, 124 S.E. 306, the judgnient of the court below is 

Alffirn~ed. 

STATE r. OTIS ASGUS SILER. 

(Filed I .7 December, 1954.) 

APIT \ L  17- dcfenclant from A 4 r ~ ~ ~ . ~ f r o n q ,  .J., and a jury, at X a y  Term, 
1954. of NOORE. 

Criminal prosecution tried on appeal f r o m  C o ~ m t -  Recorder's Court 
upon a n arrant  c l~arginc  the tlefenclant v i t h  d r i ~ i n g  a motor rehicle on 
a public road n-hile under the infli~ence of intoxicating liquor in riolation 
of G.S. 20-135. 
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From a verdict of guilty and judgment imposing penal serritude of 
four months, the defendant appeals. 

A t t o r n e y - G e n e d  i l f c X u l l a n  nizcl As s i s tan t  d t t o m e y - G e n e r n l  B n r f o n  
for t h e  S t a t e .  

Seawe l l  &. IVi l son  f o r  d e f e d a n t ,  appellar, t .  

PER C u ~ r a ~ r .  This case involves no new question or feature requiring 
extended discussion. We have examiued the record and find no substaa- 
tial merit in any of the exceptions brought forward. Prejudicial error 
has not been made to appear. The verdict and judgment will be upheld. 

No error. 

MRS. JOHN IRT-IS v. JTjLIETTh A. OLSES, EVERETT S. OLSEK, J. B. 
BLASL) ASD RUTH W. BLASD. 

(Filed 15 December, 1954.) 

APPESL by plaintiff from i q h r ~ ~ . p ,  S. .I., at 7 June, 1954, Extra Civil 
Term, of MECRLESBURG. 

Civil action begun 3 June,  1954, for the purpoi,e, as alleged in the 
complaint of plaintiff, of setting aside a deed from defendants Olsen to 
defendants Bland, con~eying certain land in Xeckleilburg County, S. C., 
on the ground that it was made with frandulent intent to defeat the right< 
of plaintiff against f e m e  defendant Olsen in her action for alienation of 
the affections of her husband, pending at the time said deed was executed. 

Defendants Bland, in apt time, demurred to the complaint for that it 
fails to state against them facts sufticieiit to constitute a cause of action 
on numerous grounds. 

The demurrer was sustained by the court and froin judgment in ac- 
cordance therewith, plaintiff appeals to Supreme Court, and assigns error. 

M c R n e  d X c R t r e  for  pltrinf if, appelltrlrl. 
0. TT'. C l a y t o n  for dc fendar l t s .  ap~ le l l r v s .  

PER CURIAM. The judgment sustailiillg the demurrer is, in the light 
of facts presently alleged, accordant n-it11 applicable principles of law in 
such cases. Hence the judgment is 

Bfirmed. 
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STATE r. DIFFIE STALES. 

(Filed 13 December, 1954.) 

 PEAL by defendant from C'lnr1ison, J., May Tenn, 1954, of GCILFORD 
(High Point  Division). 

This is a criminal prosecution tried upon a bill of indictment charging 
the defendant with an assault with intent to commit rape. 

The prosecuting witness, a niece of the defendant who was born on 
13  January,  1942, testified that the defendant had cexual intercourse with 
her in October 1953 ; that  she didn't mind having such relations with him ; 
that  she had done so before on other occasions and that  she had had such 
relations with her grandfather before she had them x-ith the defendant. 
Her  evidence as to what occurred 011 the occasion complained of was 
corroborated by t ~ o  of her brothers, one aged wren and the other thirteen. 
The seven-year-old brother testified : "TITe all got mad with Uncle Diffie." 
However, it  is not clear from the evidence whether they got mad with him 
on account of his treatment of the prosecutrix or because of something 
else. 

The defendant testified in his ow11 behalf and vigorously denied that  
he had ever had sexual iaterccur.e with the prosecuting witness. The 
grandfather likewise testified that  he had nerer had any such relatione 
with his grandchild; that his grandchildren came to his home and he 
treated them like members of the family;  that  this is the first time in his 
life he has had any accusation made against h im;  that  he and his ~v i f e  
have lived together for nearly fifty pears, and that  he had too much 
respect for himself and his IIeavmly Father to hare  any such relations 
x-ith one of his grandchildren; that he 11-as the father of the defendant. 
F i r e  n-itnesses testified that  both the defendant and his father. were men 
of good character. 

The jury returned a verdict of guilty. The court imposed a sentenre 
of not less than five nor more than ~e \ - en  y e u s  in the State's Prison. The 
defendant appeals, assigning error. 

_ 4 t f o r n c y - G e n e r d  X c S ~ ~ r l l n ~ ~ ,  . I  s i i s t a n l  A t f o r n c y - G e n e r a l  Bmiton, ccl~d 

TT'illiam P. X n y o ,  X ~ r n b e r  o f  F f o f f .  f o r  flre Sfnfe. 
S e n w e l l  d Wilson for d e f e n d a n t .  

PER C~RI.IJI. TTTe have carefully examined the defendant's assign- 
ments of error, particularly \\-ith respect to those directed to the charge of 
the court. Bu t  when the charge is considered contextually, as it must be, 
we are unable to find any prejudicial error. T e  do feel, ho~vever, that  
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TVer .~~sc  v. CIIAI:LOTTE. 

the evidence disclosed on this record is of such a nai,ure as t o  w a r r a n t  a n  
immediate  and  thorough inrest igat ion of the case by the Board of Paroles. 

X o  error. 

MRS. LILLIAS M. TVELLISG T. CITY O F  CHARLOTTE. 

(Filed 14 January, 1933.) 
1. Trial 9s 22a, 22b- 

On motion to nonsuit, plaintiff's evidence, and so much of defendant's 
evidence as  esplains and nlalies clear that  offered by plaintiff, will be 
considered in the light most favorable to plaintiff. 

2. Municipal Corporations 9 14a- 
A city or tonn is not an insurer of the safety of i:s streets or sidemallrs, 

but is required to exercise ordinary and reasonable care to maintain its 
streets and sidewallis in a reasonably safe condition, and is liable only for 
such injuries as  are  prosin~ately caused by defects of such character that  
injury to travelers therefrom may be reasonably anlicipated, and of which 
the city has actual or constructive notice. 

3. Same- 
-4 person traveling on a street or sidewalk is required to esercise clue 

care to discover and avoid obstructions and defects, the care being com- 
mensurate with the danger or appearance thereof. 

4. Negligence 9 17- 
In  an action to recover damages for negligent injury, plaintiff must show 

failure of defendant to exercise due care in the performance of some legal 
duty which defendant owed plaintiff under the ciwnustances, and that 
such negligent breach of duty v n s  the proximate cause of the injury. 

5. Negligence 5- 
Prosinlate cause is that  cause which produces the result in continuous 

sequence and without which it  would not have occurred, and one from 
which any nian of ordinary prudence could hare foreseen that such result 
was probable under all of the facts as  they esisted. 

6. Negligence 9 lOa- 
Segligence and prosinlate cause are  questions of lr~n*, and 1vl1en the facts 

a re  adinitted or established, the court 1n11st say whether they do or do not 
exist. 

7. Municipal Corporations 5 14a-Sonsuit should have been entered on 
evidence in  this  action to recover for  fall  on  sidewalk. 

The evidence tended to shorn that plaintiff mas walking along a crowded 
sidewalk on a bright, sunshiny morning, that her heel caught in a hole in 
the sidewalli, and that  she fell to her injury. There was no evidence as  to 
how long the hole had esistecl except expert opinicln testimony from ap- 
pearances that the hole had been there a year or more. The evidence fur- 
ther tended to show that plaintif9 had wallred along the sidewalk in ques- 
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tion for a nuniher of years, had not noticed an7 hole, and that a t  the time 
l~laintiff frll she was not loolring where she was going because the crowd 
blocked her riew of the sidewalk. He7d: Konsuit sl~ould hare been al- 
lowed upon defendant nlunicipality's motions therefor a p t l ~  made. 

APPEAL by defendant from - l /cT<cit l~en,  R. J., at 8 Xarch,  1054, Special 
Civil Term, of XECKLEKBURG. 

Civil action to recorer for personal injury allegedly sustained as proxi- 
mate result of negligence of defendant. 

The facts are admitted in the pleadings: Plaintiff is a resident of 
Necklenburg County. Defendant i s  a municipal corporation created by 
the General Assembly of Sort11 CT:trolina, charged with certain adminis- 
t ra t i re  duties.-particularly t l ~ e  dutirs of n~aintenance, upkeep and super- 
rision of side~valks wi t l~ in  said city for the use of the public. And the 
sidewalk on the easterly side of S. Tryon Street b e h e e n  Sixth and 
Seventh Streets in the city of Charlotte is under the maintenance, super- 
rision and upkeep of the defenclant. 

And plaintiff alleges in her complaint in pertinent pa r t :  ''4. That  on 
Sunday, February 24, 1952, betwrru 1 o'clock noon and 1 :00 o'clock 
P. N., the plaintiff, on learing serrices a t  the First  Baptist Church 
located on S. Tryon Street, -was in the process of ~ r a l k i n g  in a southerly 
direction along the  sidcwalk located on the east side of said N. Tryon 
Street between Sixth and Serenth Streets; that the plaintiff x7as n-alking 
in  company n i t h  many persons who had attended .aid church cervices; 
and ~ r h i l e  she TI as tliu. n-alking t l ~ e  heel of her dloc vaa  caught in a hole 
which Tvas in tlie s u r f a ~ e  of ?aid sideralk, causing her to fall rr-it11 great 
force and T-iolence to the 11ard surface of said sidenalk and illjurinp her 
as hereinafter a I leg~d . . . 

"6. That  tlie injurie. and damage sustained by tlie plaintiff vere  due 
to, cauced and occasioned by, aud follo~red as a direct and proximate resuIt 
of the negligence of the defendant. in that  the defendant carelessly and 
negligently allo~red said sidewalk to become and remain in a dangerous 
and unsafe condition, so that i t  was unsafe for pedestrians such as the 
plaintiff to uce, and the defendant knew that raid condition of said side- 
walk existed, or should hare  known of the existence of said nncafe condi- 
tion in said cidenalk, for that  said conclition had existed for ;.ollIe time 
prerious to February 24, 1952, a v l  the tlefentlant City ~legligentlg and in 
violation of its duties failed to repair said sidewalk and place same in a 
reasonably safe condition for persons to walk 011 and failed to post any 
notice or warning whatsoerer of the dangerous and defective condition of 
said sidewalk . . . 
((8. That  by reason of the negligence of the defendant as herein set out 

the plaintiff has been injured and damaged in the Gum of $40,000." 
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Defendant, answering, a rers :  That  as to those matters and things set 
forth in  paragraph 4 of plaintiff's complaint, i t  does not have sufficient 
knowledge or infornlation upon which to form or base a belief as to  the 
t ru th  of same; and, that  the allegations of paragraphs 6 and 8 of the 
complaint are untrue and are denied. 

And by way of further answer and defense, deferdant alleges "that if 
plaintiff was injured as allegcd in the complaint and if such injury was 
caused by the negligence of defendant, which negligence is specifically 
denied, the plaintiff by her own negligence in not keeping a proper luokout 
as to  xhere  she was walking and ohse r~ ing  and walking around or step- 
ping over said hole contributed to her injury if such hole existed in said 
side~valk as alleged in the complaint which is denied, the plaintiff by her 
action was contributorily negligent, uliicli is specifically pleaded in bar 
of any recorery of plainti8 herein." 

Upon tr ial  in Superior Court, plaintiff, as witnes:, for herielf, testified 
on direct examination, in pertinent part, as follows : ". . . On Sunday, 
February 24, 1952, I went to Sunday School and Church a t  the Fi rs t  
Baptist Church, located on S. 'l?ryon Street next to the Library. The 
church is on the right-hand side of S. Tryon Street coming from the 
Square, and is located between 6th and 7th Sts., OIL the east side of K. 
Tryon Street. On that  Sunday morning I rode up in an  automobile of 
my next door neighbor . . . they let me off on 7th Street. After attend- 
ing Sunday School and Cluirch, I came out with the crowd and left the 
church by going out a little side door and started up the street to the 
Square to catch a bus. A very large crowd goes to the First  Baptist 
Church and the sidewalk nws cro~vded. The people on the sidewalk had 
bcen to church, and I ~ ~ o u l d  say about 2,050 or more . . . I started malk- 
ing  . . . ,and just as I got to the Baptist Book Store, I felt m y  heel 
go down in a hole and 1 started to fall. There were two ladies just a 
step ahead of me, and I made n grab a t  them, but t h ~ y  stepped away and 
I fell to the side~valk . . . I broke my  leg. There were so many people 
in front  of me, 7: couldn't see what I had stepped into. There were so 
nlany people around me when I was lying on the sidewalk, I did not 
observe what I had stepped into . . . I was carried to the Presbyterian 
Hospital in an ambulance . . . A l t  the time of the accident I was 64 years 
old . . . On Sunday, the day of the accident, I was just wearing low- 
heel oxfords, they were not very high . . . they vere  the same shoes that  
I customarily wore downtown shopping." 

Then on cross-examination, plaintiff continued in  pertinent pa r t :  "I 
have been a member of the First  Baptist Church for something over ten 
years . . . Over the past ten years I hare  been ma1k:ng from the Square 
to the church when I would go on the bus. I did not ride the bus too 
often, I just could not eap how often. When I did go on the bus, I walked 
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from the Square on the east side of S. Tryon Street to the church. Dur- 
ing that period of time 1 had not noticed the hole in which I got my lieel 
next to the Book Store, I had not seen the hole." 

And plaintiff continued : "-1s n ell as I can remember Sunday, Febru- 
ary  24, 1952, after Church let out, i t  was a nice. bright, sunshiny day. 
I came out of the side door of the church with the crowd. The crond 
could not scatter r e ry  nell, there wele so many people . . . All the people 
that came out of the church on this Sunday morning mere not walking, 
some xe re  standing on either side of me, and in the front and back, i t  mas 
xery cronded when I x~allied up tlie sidewalk, but I TI-as not pushed 
around. I thought I had room to reasonably walk u p  the street. I was 
not x~allring nit11 any special f ~ i e n d ,  1 had just left from talking to them. 
I v a s  not talking to  anyone a.. I walked up the street . . . going to the 
Square, near tllc building. There nere  people on both sides, of courqe, 
~valking, people in front and behind too. I was i11 the middle of the 
crond . . . I could not watch the side~valk, the people were very close 
together . . . I f  I had looked donn,  T could not have seen where my foot 
v7as going, the people were too CIOPC. I was not looking down, they lvere 
too close to one another. 1 had been in the habit occasionally of walking 
u p  that ..idenall< and I tl~ought the eide~valk was in good condition, I had 
n e w r  seen the hole. I had ~ m l k e d  the sidewalk, but I just didn't look to 
see whether I Jvas 11-alking in the same sl)ot or not. I ~ v a s  not crippled 
and nerer r a q  one to feel along. I walked as I pleared, and I thought the 
s ide~i  alk vat reasonably fit for people to use for sideu-alk purposes." 

Then plaintiff r a s  asked this question, to nhicll she answered as indi- 
cated : "Q. -1nd if on that  Sunday rnor~ling you had been looking down, 
you possibly might ha7-e seen the hole mightn't you?  A. I don't know 
whether I would or not. I gues* I ~ o u l d . "  

Plaintiff also introduced Miss Erayboy as a nitncss. On direct exami- 
nation she g a w  this 11a1-ratiw : ('. . . I am a student nurse a t  Presbp- 
terian Roqpital and h a w  been for two and a half years. On Sunday 
February 24, 1952, 1 attended sen-ices a t  the First  Baptiqt CliurcR of 
Charlotte. After church, 1 n a s  valking dovn the street toward the 
Square . . . I did not cee Xrs .  TTelling fall . . . I had an opportunity 
to observe the cidewalk a t  the point ~vhere Xrs .  \Telling Tn as lying. There 
was a brokrn place in the cement and it ~i-as jagged around . . . I did 
notice that  , ~ o u  could cee the dirt under the cement . . . The hole went 
conlpletelv t l~rough the surface of the cement down in tlie dirt . . . Mrs. 
Tl'elling said tha t  she had fallen. got her foot hung in the cement. She 
did not say how . . ." The ~ r i t n e ~ ,  identifies photographs, plaintiff's 
Exhibit. 7, 8 and 9, as depicting and representing the wene of the acci- 
dent-..honing t ~ r o  holes in the sidewalk a t  the corner of the Baptist 
Book Store. She identifies Exhibit 9 ac picture of the hole on east side 
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of N. Tryon Street, between Sixth and Seventh Strsets, a t  the corner of 
the Baptist Book Store building on Sunday morning, February 24, 1952, 
taken the day following the accident, and that  the hand and feet shown 
are hers. The index finger of the hand is resting on a stick of some kind 
inserted in the hole nearer to the building. 

Then under cross-examination, the witness continued : "I was a mem- 
ber of the Fi rs t  Baptist Church and customarily nen t  to church there. 
1 usually walked from the Square to the Church on the sidewalk on the 
east side of the block between Sixth iind Seventh Streets . . . I had 
never noticed the hole I have talked about. I walked up the sidewalk 
just like people do. I thought the sidewalk could have been better, but 
i t  was all right . . ." 

Plaintiff also offered as witness Curtis Halfhill, accepted by the court 
as a n  expert engineer, who testified that  on 27 February, 1952, he made 
an  examination, and made a drawing (sketch known as plaintiff's Exhibit 
10) from measurements and on the spot photographs. (Exhibit 10  was 
admitted i n  evidence for purpose of illustrating the testimony of the 
witness and not as substantive evidence.) Then the witness stated that  
this sketch is a graphic illustration of the condition of the sidewalk a t  
that  time, and that  these holes actually existed in the sidewalk just i n  
front  of the pilaster a t  the northwest corner of the Baptist Book Store, 
with about an  inch or slightly more in depth going completely through 
the concrete, the concrete slab being quite thick there, and showing down 
into the d i r t ;  that  these two holes were ",jagged in plzn but in profile they 
were rounded off"; that  as you look upon them it ~+ou ld  appear jagged, 
but looking a t  the edges carefully, then the edges would be rounded off 
as it gets when it's worn and agrd, and that in his opinion '(the holes had 
been there perhaps two to three years"; that  he roughly examined the 
bottom of these holes and a t  the bottom mere pieces laf concrete that  had 
been pushed down into the soil below, and then water and moisture had 
floated the soil back over them, so it appeared to be just complete d i r t ;  
t ha t  actually there mere particles and pieces of concrete below there; 
that he observed stone and pul~er ized  cement, and sand, and so on, asphalt 
pieces; that  the edges were rounded as the stone might be rounded, or 
other concrete would be rounded from weathering; and that  "it would 
take probably more than a year considering normal foot traffic" for the 
edges of the concrete to become weathered. 

Then on cross-examination the witness Halfhill co ltinued : "As I saw 
the sidewalk u p  there on February 27, in front of the Baptist Book Store, 
the center portions of the sidewalk as shown on plain.;iff2s Exhibit 7 were 
reasonably fit to be used as a sidewalk, and if people would be walking 
and kept in the direction they mere going and would vary from one side 
to the other they would be walking on sidewalk reasonably fit to be used 
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f o r  sidewalk" ; tha t  '(the hole inimediately i n  f ron t  of the  pilaster i n  f ron t  
of the Baptis t  Book Store i~ over a d r a i n  pipe"; tha t  "tlie d r a i n  pipe was 
f a r  enough below the liole i n  tlie .iden-alk t h a t  there lvas d i r t  over that"; 
tliat lie. t h e  witnes-, ('did not %re the  d r a i n  pipe," bu t  "could feel i t  b g  
pushing through the dirt," "soine inclies below there . . . probably 3 or  
4 inches"; t h a t  "the sidemill; slopes t o  the curb, and  the  d r a i n  line 
empties just below . . . the ciwb lilie"; tha t  the hole as he has  d rawn i t  
was as he  saw i t ;  and  tliat on 27 F e b r u a r y  he  could easily see tlie liole 
next to the  Baptis t  Book Store. ( S o t e  i n  looking a t  Exhib i t  10, clrann 
to scale, 34 inch to equal one foot, the 2iden.alk i n  f ron t  of the book >tore 
is  1 2  feet wide f r o m  building line to curb. And tlie two holes a r e  repre- 
sented:  ('Hole i n  asplialt" nearer  to, and  within 1' 4" of the building 
l ine ;  and the other "hole in  concrete" i. 1' 4" a n a y  f r o m  the  building 
l ine ;  diirirnsions over-all 41 ?" by 41  " ,  though not square.) 

At tlle close of plaintifl's evideilce, motion of defendaat  f o r  judgment 
as  of nonsuit was overl.uled, and defendant exceptrd. Except ion 1. 

Defendant  then offered \ v i t n e w s  : Lloyd G. Richey, one of thenl. testi- 
fied i n  pertinent par t  : ". . . 1 . . . a m  tlie Ci ty  Engineer  of the city of 
Charlotte. T h e  maintenance of sidewalks and  streets comes untler tlie 
jurisdiction of tlie Ci tg  Engineer .  P r i o r  to F e b r u a r y  24, 1952, I had 
n e r e r  receivrd notice of a n y  holes i n  the sidewalk i n  f ron t  of the Bapt i i t  
Rook Store on S. Tryon  Street.  T h e  qidenalks i n  the  ci ty  . . . are  in-  
qpected Ly m y  d e p a r t n ~ e n t  approximately once a year. W e  have periodic 
inspections. but n o  set >pecified time i n  betneen. There a re  approxi- 
mately 000 mile, of siclev alk i n  the ci ty  . . ." 

Then  on cro~s-exai i~inat ion,  the n i tne-  continued i n  par t  : ". . . One 
ci ty  block would hr  t n o  blocks of qitleualk total lengtli . . . Tt i.; m y  
estimate t h a t  n e  get around to making  a n  inspection about ollce a year  
of par t icular  sicten-alks. I t  is 110s-ible tha t  a hole could exiqt i n  a side- 
walk for  a year  hrfore it  woultl he diqcoverecl. I (lid not  perjonally exam- 
ine the liole i n  tlir +idenalk on t h ~  cat t  side of K. Tryon  Street  near  tlie 
nortlln w t  ~ o r n r r  of the Dapti.;t Book Store bui lding;  I had  solneolle el-e 
exalniile it .  T h e  esk tence  of the hole naq  reported to me. X y  employees 
were not a t  all qure tha t  that  T a r  where the accident happened, the gen- 
eral  location n a; a l l  we had. As a rc.ult of the report  made  hy  the-e 
employees sllortlg thereafter,  TI e patched the hole." 

And Ernes t  G. Davis, another witness fo r  defendant, testified i n  perti- 
nent  1m1-t : '(1 a m  maintenance engineer of tlle city of C'harlotte. Short ly  
a f te r  F e b r u a r y  24, 1952, upon instrl~ction.; f rom X r .  Richey, I inspected 
tlle sidewalk i n  f ron t  of the Eaptiqt Book Store . . . I found close to  tlie 
building two qinall holes, the liole closest to  the building was a hole best 
dekcribed as  about square, about  -1 inches across each way, tha t  is, f r o m  
side to side, i t  would be about 1 inclies . . . TTrhen I saw tlie hole, i t  was 
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filled practically flush with the lerel oi' the sidewalk with silt and dirt. 
I took a screwdriver and raked the dir t  out of t h l  hole and made my  
nieasurements. The hole was aEont one inch deep. After I scratched the 
dir t  out concrete was a t  the bottom of the hole. The hole did not extend 
through the sidewalk to the gronmcl underneath. The hole as s h o ~ r n  on 
Mr. Halfhill's map, plaintiff's Exhibit 10, does not reflect the condition 
of the sidewalk as I found i t  when T inspected i t  . . . on February 28, 
1952. My inspection showed the hole to be . . . 4 inches square. Mr. 
Halfhill's map shows the hole not that  size a t  all, but larger on one side 
here, greater than 4 inches square . . . I was direclted to go there, and 
 vent there on February 28, 1952. The photograph, plaintiff's Exhibit 8, 
fair ly depicts and represents the location of the hole: in front of the store 
. . . The two holes were very close together . . . approximately the same 
size. The hole nearest the building 11 as more square in size than the other 
hole . . . looked to me as if a 4 by 4 piece of wood might have been 
placed in the walk while the cement lvas met and set up  around it. I had 
that  impressio~l on m y  f i ~ s t  look . . . one side of i t  was of a broken 
nature, the north side . . . the hole furtherest from the building was 
fair ly close to an old asphalt patch . . . I assume that the sidemilk on 
S. Tryon Street between Sixth and Seventh is used by a great many 
people. Such side~valks are not as buqy as some others. There are other 
blocks on this same S. Tryon Street that have more pedestrian traffic 
than in this particular block. 1 ~ o u l d  say that  x i th in  a block of the 
particular location you would find the busiest sidewalk from the point of 
view of pedestrian traffic . . . the location in front of the Baptist Book 
Store is a little more than a block from the Square . . . and the Square 
is con~monlg referred to and known as the center of lhe city and its shop- 
ping area. I would say that  the h ~ a ~ i e k t  pedestrian traffic is r i t h i n  one 
block of the Square in  all directions." 

Defendant renewed its motion for nonsuit. Xosion overruled. Ex- 
ception 2. 

The case was submitted to :he jury. and upon verdict farorable to 
plaintiff, the court entered judgment in accordance therewith. 

Defendant excepts thereto, Exception 3, and aapeals therefrom to 
Supreme Conrt, and assigns error. 

T i l l e t f ,  C'crmpbell, Cmiglzill (e. Renrl lemnn f o r  p l a i n t i f ,  appel lee .  
,Jolln D. Shaw for  defelldrin f ,  appe l lan t .  

TT~ISRORNE, J. Did the tr ial  court err in overru:ing defendant's mo- 
tions for judgment as of nonsliit aptly made? -1fte1 careful revie~r,  and 
consideration of the evidence offered by plaintiff am! so much of defend- 
ant's eridence as is favorable to plaintiff, or tends to explain and make 
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clear that n l ~ i c h  m s  offered by the plaintiff, all as shovn in the case on 
appeal, and in the light most favorable to plaintiff, R i c e  c. L u m b e r t o n ,  
235 S . C .  227, 69 S.E. 2d 544, this Court is constrained to hold that 
demurrer to the evidence, or motion for judgnlellt as of nonsuit, renened 
a t  the close of all the evidence, G.S. 1-153, should ha re  been sustained "if 
not up011 the principal question of liability . . . then upon the ground 
of coiitributory negligence." See B u i ~ n s  1 , .  Clznr lo f t e ,  210 N.C. 48, 185 
S.E. 443; I I o u s f o n  c. i l lonroe ,  213 N.C. 788, 197 S.E. 571; W a f k i n s  L-.  
R a l e i g h ,  214 K.C. 644, 200 S.E. 424; G c t t y s  v. J l a r i o n ,  218 X.C. 266, 
10 S.E. 2d 799 ; and TT'nllm v. Tl'ilson, 222 X.C. 66, 21 S.E. 2d 817. 
-1 city or tonn i i  not an insurrr of the fafety of its streets. Fi f zqc i t r l d  

71. C o i ~ c o r d ,  140 N.C. 110, 52 S.E. 309; 0 7 z v ~ r  7%. R a l e i g h ,  212 S . C .  465, 
193 S.E. S52; Fcrguson  1..   la her ill^, 212 S . C .  569, 197 S.E. 146; Hozrs- 
tor1 1 . .  X o n r o e ,  su1)r.n; IT'atkins 21. Balcigh,  s u p r a ;  Geftys 2%. X a r i o n ,  
s u p  a  : ST7n17cer v. IT'ilson, s u p r a ,  and numerous other cases. 

The liability of a city or to~vn for injuries from defects or obstructions 
in  its street. is for negligellce nhich  i j  the proximate cause of the injury. 
*Is stated in TT1alkcr r. TTrdso,r, s r rpm,  opinion by D e n n y ,  .I.. "The lia- 
bility of a nlunicipal corporation for injuries from defects or obstructions 
in its streets is for negligence and for negligence only; i t  is not an  insurw 
of the safety of t ra~elers ,  and is not Iiablc for consequences arising fro111 
unuwal  or rstraordinarp circumstances which could not have been fore- 
seen. but i i  reqiliwd to esercise ordinary or reasonable care to maintain 
its streets and sidenalks in a rca.onably d e  condition for travel bv those 
using then1 in a 1)roper nlamer." 43 Ci.J., Xunicipal Corporation., 
Sec. 1iS5, p. 998. 

Indeed, a. stated by this Court, opinion by H o k ~ ,  .T., in F i f z g p r a l d  1.. 

Conco,c l ,  suprtr:  "The tonn,  l iowe~er,  is not held to warrant that  the con- 
dition of it? streets . . . sllall he at all times al~solutelp safe. I t  is only 
respon~ible for negligrnt breach of duty, and, to establish such responsi- 
bility, it iq not zuficient to show that the defect existed and an injury has 
been cau;ed thereby. I t  nniat he f l ~ r t h e r  sllonn that the officerc of the 
town might ha\-e di>covered thc defrct, and the character of tlie defect 
w a ~  .ucli that injuries to trawlers therefrom might reasonably be antici- 
pated." This iq applied in G c f f y s  1 ' .  X n r i o n ,  s u p r a ,  in opinion 
by Ra, nh  i l l .  J . ,  now C. J., in tllis mannrr : "The happening of an injury 
does not raise the of negligence. There must be evidence of 
notice either actual or constructil-e . . . The esistence of a condition 
~vllicll causes injury is not negligence p e l  se . . ." 

On tlie other hand, a perqon t r a ~ e l i l ~ g  on a street is required in the 
exerci-e of due care to use hiq f acu l t i~s  to discover and avoid defects and 
ob<tn~ctions,  the care bring commensurate with the danger or appearance 
thereof. R?rssr11 1%. J l o n r o e ,  116 S.C.  720. 21 S.E. 550; I?oll ins 1. .  K i n -  
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s ton -Sa l em ,  116 N.C. 411, 9 i  3.E. 211;  P e r g u s o n  z?. I s h e v i l l e ,  s u p ~ a ;  
Tt 'n fk ins  v. R a l e i g h ,  suprci. R e  is guilty of contributory negligence if by 
reason of hie failure to exercise such ciire he fails to discorer and avoid 
a defect which is visible and obrious. Pinnix 2). Dirrhauz,  130 S . C .  360, 
41  S.E.  932 ; Tl'atkins v. Raleiglz,  ~ c i p a .  

3Ioreover. in this action, as in all civil actions for the recovery of 
damages for iiijnries allegedly resulting from actionsble negligence, "The 
plaintiff must show: First, that  there has been a failure to exercise proper 
care in the perforn~ance of some legal duty which tEe defendant owes the 
plaintiff, under the circumstances in which they are placed; and, second, 
that  such negligent breach of duty was the proximate cause of the in- 
jury,--a cause that  produced the result in continuous sequence and with- 
out which i t  nould not have occnrred, and one from which any nlan of 
ordinary prudence could have foreseen that  such result was probable 
under all the facts as they existed." T1'Aitt v. R a n ? ,  187 N.C. 805, 123 
S.E. 84. See also illzrrl-ay 1 % .  R. R., 218 K.C. 392, 11 S.E. 2d 326, and 
cases cited. 

A h d  the principle prevails in this State that  nliat is negligence is a 
question of law, and, wlie11 the facts are admitted or established, the 
C'onrt must say whether it (lot- or does not exist. "'Chis rule extends and 
applies not only to the question of the negligent breach of duty, but also 
to the feature of proximate cause." FIlcks v. X f g .  Co.,  135 R.C.  319, 
50 S.E. 703; Lzjrcberry r .  R. R., 1S'i X.C. 186, 123 S.E. I ;  X u r r n y  v. 
8. R., supra .  

I11 L i n ~ h e r r y  c. R. R., sirprtr, this Court in opinion by C?arX,son, J., 
said : "It is n-ell settled that  where the facts are admitted, and only one 
inference map be drawn from them, the Court will declare whether an 
act was the proximate cause of the injury." 

I n  the light of these principles. the following is ~ 1 1  outline of the evi- 
dence offered on the trial of this case. On Sunday, 24 February, 1952, 
plaintiff, in going from First  Eaptist Church to the Square. stepped into 
a hole located in the sidewalk on east side of North 'Cryon Street bet~veen 
Sixth and Serenth Streets in close proxiiiiity to the corner of a building. 
But  there is no direct evidence as to how long this hole had been there. 
F o r  ten Tears, plaintiff, in attending the First  Baptist Church, had 
walked from the Square on the sidewalk in question, and had not noticed 
the hole. F o r  t v o  and a half years, plaintiff's witnejs, the student nurse, 
who came to assistance of plaintiff a t  time she fell, had customarily at- 
tended serrices a t  the Fi rs t  Baptist ('hurch and usu,dly walked from the 
Square to the Church on the sidewalk in question, a ~d had never noticed 
the hole she talked about seeing there on Sunday, 24 February, 1952, 
after plaintiff fell. She had L'mall~ed up the sidewalk just like people do," 
and she "thought the sidewalk could have been b~.tter, but i t  was all 
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right." T h e n ,  then. was the hole m a d e ?  T h e  only e r ide~ice  as  to  this 
came f rom the esper t  e n g i n ~ e r ,  X r .  FIalfliill, n l io  g a r e  i t  as  his  opinion, 
f rom appearances, "the hole had heen there perhap. tn o o r  three pears," 
and tha t  "it nou ld  take probably more than  a year, considering normal  
foot t ~ a f i c ,  fo r  the edgcc of tllc concrete to become nratliercd." H e  testi- 
fied that  1 1 ~  esainined tllc place on 27 February .  1952, and "he coultl 
easily see the hole." 

l l  b ~ m d a y .  7 February  24, 1952, a f t e l  c h ~ i r c h  let out, i t  was a nice, bright,  
sulishin;v day." 

Thus  i t  n a s  the du ty  of plaintiff, in  the  eserciqe of due care, to  use her 
f a c i l l t i ~ ~  to cli~couer a i d  al-oid defects and obstructions, the care being 
c o ~ i i l ~ ~ c n w ~ x t e  with the danger  or appearance thereof. Rut the  4 e n a l k  
was cro~vded with people, n-110 had just come out of the church. Some 
\!ere stantling on ei ther  qide of her, and i n  f ron t  and back. v h e n  she 
walked u p  the  s ide~valk t o n a r d  thc Square. She te.tified: "I could not  
TI atch the sidewalk, the p e o p l ~  n ere x r y  close together . . . I f  I Iiad 
looked tlo\vn, I could not ha1 e v e n  u here my foot n as going, thc people 
n w c  too close. I v a .  not lookinq d o n a ,  they v e r e  too close up to one 
a n o t h ~ r  . . . I n a s  not c ~ i p p l e d  and n e r e r  n a c  one t o  feel along. I 

alkecl a. I 1)lea.ed. and 1 thought  the siden alk u a <  reasonably fit f o r  
peol~le  to m e  f o r  s i d e r a l k  liurpovq." 

r , Lhnq i t  appearq t h a t  plaintiK hat1 pu t  herself i n  a position i n  nliicli 
<lif~ col~ltl not,  and did not a t tempt to usc her  faculties to discoxer and 
a \  oid defect, and o h t n ~ c t i o n - .  a *  i t  n a s  her t l u t -  to do i n  the  escrci-e 
of due care. 

r n d e r  all  the circunistance., h o n e w r  nnfortunate  ant1 rcgrettalile t l l ~  
occurrence Ilia!- be. the city is not  lialile therefor. 

H r n c c  the judgment bclow i- 
R e ~ e r c e d .  

STATE r. ALBERT TR.iCT BEC'BER 

(Filed 14 January, 1053.) 

I t  is competent for a persou of o rd ina~y  intelligence and esperience to 
express ml opinion from his ~ l ~ s e ~ ~ r i t - i o n  of R car a s  to its speed. and while 
snr11 IT-itness's opportl~nity to j l i ( lw grnernlly relates to the veight of his 
testimony rather t h m ~  to its admissibility. \I-lirre the n-itncss has no reason- 
able opportunity to judge the speed of the car, his testimony in regard 
thereto is without probative fol.c.e. 
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2. Same- 
The witness testified that  she first snn- defendant's car when it  was ouly 

16 feet away, and that she then loolred tov-ard her husband, who was in 
front of her, and saw him s h o ~ e  her son out of the pathway of the car 
before it  struck her and her daughters. Other elidence established that  
defendant's car came to a complete stop within S 3r 10 feet after the im- 
pact. Held:  Tndrr  the circumstances and in the light of the phpica l  
facts the ~ i t n e s s ' s  testinlony that the car n-as t r a ~ e l i n g  a t  a speed of 53 
miles per hour when she saw it, is without probatire value. 

:3. Automobiles § l 8 g  ( 5 ) -  
The physical facts a t  tlir scew of the accident niay s ~ e a l r  louder than 

the testimony of the witness. 

4. Automobiles 3 28e-Evidence held insufficient t13 be subliiitted to  t h e  
jury i n  this prosecution for inanslnugl~tcr.  

The evidence tended to show that the fatal accitlent occurred i11 a resi- 
dential area near a stacliuin, that cars  ere parked along the street, that 
defendant's car left tire marlrs risiblra for a distance of fifty-two feet, and 
that it skidded some distance before the impact, bllt without testimony as  
to the length of the skid marlrs, and without erid?nce of probative value 
contradicting defendant's testimony that he was l~roceeding in his proper 
traffic lane a t  a legal rate of speed, that he slov-ed as  he entered the inter- 
section and put on his brakes as quickly as  he could when he saw some 
pedestrians crossing the street ahead of him, but w l s  unable to stop before 
striking some of the pedestrians, fatally injuring one of them. Held: 
Conceding that the evidence is sufficient to support the riew that defendant 
was not keel~ing a proper lookout under the condilions as  they existed a t  
the time, the evidence is i ~ o t  suficient to show culpable negligence on his 
part, and his   notion to nonsllit in this prosecution for inansl:i~~ghter shonlcl 
have been allowed. 

,5. Negligence 8 23- 
Culpable negligence in the law of crinles is mor? than actionable negli- 

gence in the law of torts, and culpable negligence is such reclrlessness or 
carelessness, resulting in injury or death. as  imports a thoughtless disre- 
gard of consequence or a lieetlless indifl'erence t~ the rights and safety 
of others. 

PARI~ER, J., dissents. 

API~EAL by  defendant f r o m  E'oul l fn in ,  S p c i n l  .Judge,  F e b r u a r y  Term,  
1954. of G ~ ~ L F ' O R D  (Greensboro D i ~ . i s i o n ) .  

Crinlinal action tried upon a bill of indictment charging the defendant 
with n~ans laughte r .  

T h e  evidence for  the S t a t e  discloses tha t  on the e ~ e n i n g  of S August.  
1953, about eight o'clock, Samuel  TI'. Phillips, his wife, two daughters  
2nd a son, and  Weldon Bolen were on their  way to :I ball game which was 
in progress a t  World W a r  Memorial  S tad ium i n  the C i t y  of Greensboro. 
Mr. Phi l l ips  l i ~ e s  near  Guilford College and  had  driven A h .  Bolen's car. 
H e  parked the car  on Bngley Street  some two and  a half blocks west of 
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tlie intersection of Bagley Street  and Sunmii t  Avenue. T h e y  proceeded 
f r o m  there on foot toward the S t a d i n ~ n  which is located about t n o  blocks 
east of the  intersection of Bagley Street  and Summit  Avenue. Rapley 
Street  west of the intersection with S u m m i t  Avenue is th i r ty  feet wide, 
east of the intersection i t  is  eighty feet x ide .  T h e  additional n i d t h  of 
this street is used as park ing  space. S u m m i t  Arenue  is sixty feet wide. 
It has  f o u r  lanes f o r  traffic i n  addition to  parking space on both .ides of 
the  street. Mr.  Ph i l l ips  and his fami ly  undertook to cross S u m m i t  Avc- 
nue from the northwestern intersection of Bagley Street  with the avenue 
t o  t h e  northeastern intersection of these streets. B y  reason of tlie greater  
width of Ragley Street  east of the  avenue they had to proceed a t  a n  angle 
of about forty-fix-e degrees across S u m m i t  Avenue i n  a nort l~eaqtcr ly 
direction. Mr.  Phi l l ips  took his small son by the hand  and started across 
the street and as  lie and his son, n h o  \!as seven years of age, 1.cachet1 a 
point be-ond  the center of the street, lie first noticed the defendant 's car  
when he  heard the  screaming of the tires. I I e  gaye his son a s11o~e and 
jumped, and as  he jumped he turned to the r ight  and the ca r  bruslled his 
r ight  leg. T h e  boy was not touched by the car. X r s .  Pliill ips and the t v  o 
lit t le girls were behind 32r. Phillips. ,111 three of them were h i t  by the 
defendant's car.  Mr.. Phi l l ips  and the younger daughter,  aged four ,  n e w  
in jured ;  the older daughter,  agcd sis.  was fatal ly  iiijured and died about 
three hours later.  M r .  Rolen had  already crocsed tlie qtreet n h e n  the 
accident occurred. 

111,. Pliill ips testified tha t  xvhile he n a s  traveling the western half of 
Summit  A l ~ e n n e  he  looked back t o  his  r ight  twice to see ~ v h e t h e r  or not 
ally traffic came into view and was approaching on Summit  -\venue f rom 
the south. T h a t  he was close to the center line when he looked the cecontl 
t ime;  tliat lie could see a distance of seven to eight hundred feet to the 
south on S ~ n l i i l i t  Avenue a t  t h a t  t ime and he saw no traffic approaching;  
tliat lie did not stop when hc looked a t  tha t  time, but proceeded on toward 
t h e  northeast corner of Bapley Street.  T h a t  he s a v  nothing i n  view. 
T h a t  he had traveled about fixe feet f rom the center of Summit  A l ~ e n u e  
east tonard  the northeaqt corner of Bagley Street and  Summit  I\renuc. 
when 11e heard the screaming of tire.. T h i s  nitnecs testified t h a t  the 
defendant's car  came to a complete stop within eight o r  ten feet af ter  i t  
struck hi. wife and  children. 

311-2. Phil l ips  tectified tha t  v h e n  she and her  t n o  daughters reached 
the nortliwest intersection of 3 a g l c v  Street and Sunmii t  A2venue. shr  
ctopped and looked both ways to see if there n e r e  a n y  cars coming. T h a t  
she did not see a n y  traffic approaching f r o m  either direction. T h a t  slit. 
then started acrow the i t reet  hehind her  hushand;  he was about fire feet 
in  f ron t  of her. "I was s truck by  the car.  When  I first noticed the car  
i t  looked to he ahout 15 feet f rom me. I I e  had  liis brakes on. H e  was 
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sliding when I first saw him. H e  had his lights on. ,It that  time, I and 
m y  children were about the center of the street." This witness was per- 
mitted to testify over the objection of the defendant that  in her opinion 
the defendant's car was traveling fifty-fix.e miles pels hour when she saw 
it approaching her. That  when she saw the car approaching she stopped ; 
that  she and her t n o  children were a t  a standstill a t  the moment the three 
of' them were hit. On cross-exa~ninatio~l Mrs. Phillips testified, "As I 
approached the center of the street and from the t i n e  I left the curb on 
the northwest corner until the time I arrired about the center of the 
street, 1 continued looking right and left. I did nclt observe any traffic 
approaching from my right or from the south as I approached the center 
of the street. I can see a distance of some 700 to 803 feet south on Sum- 
mit -1venne; nothing to obstruct the view there. :[ say that I arrived 
about the center of the street and heard the screaming of brakes. r p  to 
that  time I had not observed any traffic approaching from tlie south. I 
looked to my  left and 1~11en I heard the screaming of brakes, I looked back 
to my right and he was almost on me, and I was right about the center a t  
that  time. . . . I could ha re  been a foot or two betrond the center line. 
When I heard the screaming of tires, 1' saw my  husband give the little 
boy a shove and I thought he had room to go between us and that  is why 
I stopped. At  the time I saw my  husband give the little boy a shore, I 
had seen the automobile. . . . 1 do not know how fa r  the car traveled 
after  we were struck. I don't know ~rhetl ier  the car (lame to a stop almost 
iiumediately after s t r ik i i~g us or not. 1 always walk kind of fast to get 
at-ross tlie street as soon as I can, but you can't walk too fast with t ~ v o  
children. The game had already started, but we wel-e not in too much of 
n hurry to get over to the game to see if traffic mas coming or not. 1 con- 
tinued looking both ways and I can't understand why I didn't see this car. 
The car was in the street, but I just didn't see it until I heard the brakes 
crying." 

John R. Dixon, a ~ o l i c e  officer of the City of Grctensboro, reached the 
srene of the accident inlmediately a f t w  it occurred. H e  testified the 
street lights were burning;  that  one is located in the center of Summit 
.\venue about the soutl~ern curb line of Bagley Stret t ; that  the other one 
ia in the center of the avenue a little to the north of the northern portion 
of the intersection. The lights a t  the stadium are not focused to throw 
the light over on Summit Avenue. They are shielded to focus the light 
on the playing field. That  the defendrunt's car Ira:, in the drivillg lane 
immediately east of the center line headed north. The front of the car 
n a s  a little further to the right than the rear of the car. That  he ob- 
swved some skid markq ; that those skid marks led up  to the wheels of the 
defendant's ca r ;  that  he found distinctire tire marks leading up to the 
car. The length of the tire marks was fifty-tvo feet from the front of the 
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defendant's Chevrolet automobile; that  the automobile was about sixteen 
feet long. Automobiles were parked on either side of Summit Avenue to 
the noldl and south of Bagley Street except for the no-parking spaces. 
T~venty-fiw feet from the northeast interbeetion of these streets nere  
reserved for a bus stop, and a similar space on the awnuc at the soutlieast 
intersection of the streets was al-o i l e~ i~ l l a t ed  as a bus stop. TT'hile eighty 
feet north of thc north7rest intersection of the streets on the ~ ~ e q t  side of 
Sunmiit \venue n ere reserred for s ~ c h  purpose; that  there is no pedes- 
trian lclllc marked off a t  this street intersection acroqs Summit .\renue. 
This nitness further teqtified that  the colli-ion took place in a residential 
a rea ;  that  the highway was dry a t  that time and the surface of Summit 
Livenup in that  intersection is fairly smooth; there is asphalt top. That  
there is no traffic control signal there a t  that  point and there were no 
traffic officers out there on this occasion directing traffic; that  he talked 
v i t h  the defendant; that  the defendant said he nerer did see the people 
he struck until after they were h i t ;  that  lie slowed doxn his car about 
the t i m  he entered the intersection for sollle pedeqtrians that  he saw in 
the qtreet. that  was xhen  he applied his brake?; that his car mored about 
ten feet from where the injured parties were struck. The officer stated 
that he noticed an  odor on the defendant's breath. H e  had an odor of 
iome type of alcohol on his breath. "I smelled the odor of alcohol on 
11Zr. Beckcr's breath there, and, of course, observed his condition. After 
thii accident occurred, I told him to take his car and go on home and 
that I a; citing him on a charge of careless and reckless driring. I did 
not i..ue a process for driving intoxicated bccause it was my opinion that  
he n a. not under the influence of intoxicants." 

Tlit defeildant testificd that on the night in question he mis drir ing a 
1951 n~odel tvo-door Chevrolet; that  he liad left his home on Pcrcy 
S t rwt  to go to his mother-in-law's house to get his son. That  he entered 
Sunin~i t  A\reniie from thr ncs t  on Percy Street, two blocks south of 
Bagley Street;  that  he was proceeding north on Summit AT-enue at a 
speed of between thirty and thirty-five n d e s  per hour ;  that  the head- 
light. 011 his car vere  burning and in proper condition a t  the t ime; that  
as he : ~ ~ , ~ ~ r o a c h e r l  the intersection of ?:agley Street he v a s  in the lane for 
trafic nest to the center line. "I approached Bagley Street goillg north 
and 1 noticed some figures in front of me, and I applied my  brakes and 
there nere two figures that  went off slightly to the right a t  that  point. 
. . . -1- 1 appoached and s a v  these people, I applied my brakes imme- 
diatel). I didn't have time for a horn, they appeared so suddenly. . . . 
When the collision occurred, my  car was ;till moring. . . . I t  seemed to 
me ju-t as soon as S struck them, I stopped. . . . I t  took a couple of 
cecond; to fully realize rrhat had happened." 011 cross-examination the 
defendant testified that  as he came donn Sunlinit Avenue he clid notice 
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that there were cars parked solidly up to within fifty feet of Bagley 
Street. H e  did not notice cars which were parked n x t h  of Bagley Street 
on Summit Arenue until after the accident; that his lights vere  on low 
beam and did not reflect that far. That  he did nob hear any noise, the 
public address system or any cheering coming from the direction of the 
Stadium. "As I approached that  intersection, it did not dawn on me at  
all that  there was a ball game going on. . . . It 's pretty hard to judge 
how f a r  I was from Mr. Phillips when I first saw hum . . . I'd cay that 
I was somewhere in the vicinity of the southern comer of Bagley Street 
vhen I first saw them to apply my brakes. There is a certain amount of 
reaction time inrolved after I saw the man. I clamped donx on my 
brakes at the first instant. . . . I was looking straight ahead and had my 
e,yes 011 X r .  Phillips and his son. . . . I don't k n m  what part of my 
vehicle struck Mrs. Phillips and the children (the police officer testified 
there were no marks on the car to show what part O F  i t  struck Mrs. Phil- 
lips and the two girls). I was not looking straight ahead when I struck 
them . . . Mr. Phillips and his son had just gotten by the car. . . . My 
e,yes were diverted in that direction . . . I applied :ny brakes to the best 
of my ability to avoid hitting these people.'' 

The defendant admitted that  earlier in the aflernoon, between the 
hours of two and fire o'clock. he drank two or three cans of beer at  his 
home. Several witnesses testified that the reputation and character of 
the defendant is good. Whereupon, the State recalled the defendant for 
further cross-examination, and he testified that he had been an alcoholic 
and that he voluntarily requested his physician to make arrangenlents for 
him to enter the Rehabilitation Center a t  Butner. That he took the full 
course of treatment at  that  institution oyer a period of tventy-eight days 
and was discharged as cured. That  he had been to :Butner only once and 
that lvas a month or so before this accident. That  since he left Butner 
he drank an  occasional beer. 

Verdict : Guilty of involuntary manslaughter. 
Judgment : Imprisonmeiit in the State's Prison for a term of not less 

than f i ~ e  gears nor more than seven years. The defendant appeals, avign- 
ing error. 

. 4 t f o ~ ~ e ~ l - G e ~ ~ ~ r n l  S l c J f ~ t l l n ~ i  ntlcl d s s i s t n n t  At torney-Genernl  Br~rfon 
for  f h c  S f n f ~ .  

A d o m  I-ounce for c l e f e d ( i n f .  

DESSY, J. The defendant's assignment of error No. 3 challenges the 
correctness of the ruling of the court below in  re'using to sustain his 
motion for judgment as of nonsuit interposed at  the close of the State's 
evidence and rme~ved at  the close of all the e~idenc~l .  
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As a baiis for consideration of the abo~-e assignment of error, Ire have 
endearored to set forth a comprehensive and accurate statenlent of the 
pertinent parts of the evidence adduced in the trial below. 

The result of this accident is indeed regrettable, irrespective of ~ i -ha t  
happen- to the defendant. Howerer, his conviction should not he upheld 
unless the record discloses evidence of culpable negligence on his part. 

As n llreliminary question and before disposing of the abore assign- 
ment of error, we shall consider. the assignment of error based 011 the 
exception to the adnlission of the e~ idence  of A h .  Phillips as to the bpeed 
of the clefendant's car a t  the time of the accident. Mrs. Phillips testified 
that in her opinioll the defendant's car was traveling fifty-fire miles per 
hour ~ i l i e n  she first saw it a t  a point fifteen feet from her. She also 
testified that after she saw the car only fifteen feet away, she Iooked 
toward llcr husband and sam him shove her son out of the pathway of the 
car before it struck her and the girls. I t  is a mathematical fact that  a 
car traveling fifty-fire miles an hour travels eighty-one feet per second. 
The undisputed evidence on this record, if Mrs. Phillips was correct in 
her estimate of the distance between her and the car when she first saw it, 
is that  the car stopped within twenty-fire feet of that  point. I t  11-ould 
seem a< a matter of co111111on knowledge and experience that it would haye 
been a physical iinpossibility for the defendant to have stopped hi. car 
in so short a distance if a t  the time in question i t  was traveling a t  such a 
rate of speed. I n g r a m  c. S,nolcy i l Iountain  Stages ,  225 N.C. 444. 35 S.E. 
2d 331. -1s the late Chief Just ice  S t a c y  said in S. v. H o u g h ,  227 S . C .  
596. 42 S.E. 2d 659, "Physical facts speak their own language and are 
often heard above the voices of witnesses." J f k i n s  1 ) .  Transpor ta t ion  Co., 
224 S.C'. 638, 32 S.E. 2d 209; Powers  v. S ternbcrg ,  213 S . C .  41, 195 
S.E. SS. 

There is no controversy as to the general rule applicable to the admis- 
sion of evidence as to speed. IIiclcs 91. L o r e ,  201 S . C .  $73, 161 S.E. 394; 
Tynrlall  c. B i n e s  Co., 226 S . C .  620, 39 S.E. 2d 828; S. 1%. Roberson,  240 
N.C. 745, 53 S.E. 2d $95. 

I n  5 Am. Jur. ,  Automobiles, section 651, page 560, et  seq., i t  is said: 
". . . it is generally held that one of reasonable intelligence and ordinary 
experience in life is presumed to be capable, without proof of further 
qualification, to express an  opinion as to how fast an  autonlobile which 
came under his ohse:.vation, was going a t  a particular time. . . . The 
question as to the opportunity of the witness to judge, under the particu- 
la r  circumstances, the speed of a n  automobile, has been held, as a general 
rule, to go to the weight of his testimony rather than to its admi~sibil i t r .  
. . . Rut x h e r e  a  wi tness  has  had  n o  1.easonable o p p o r f u n i t ~  t o  judge f h e  
speed of  nn automobi le ,  i t  i s  e r r w  to  permit  him t o  f e s t i f y  in regard 
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/hereto," citing Anno. 70 -4.L.R. 5-1.7. (Italics oilrs.) See also A11110. 
34 -1.L.R. 1102. 

I n  n n c l t l s o n  c. B e a c o n  H i l l  7 ' na i  S r r c i c e ,  278 Xsiss. 540, 180 S .E .  503, 
the witness was not allowed to give his estimate of the speed of a taxi 
u-hich struck the plaintiff. Upon appeal the Court said:  "The undis- 
puted evidence of the witness was to the effect that  1e r an  out of the alley 
into the street, and saw the defendant's taxicab for the first time when i t  
v a s  15  feet away. The interrening time from w h ~ a  he first iaw it until 
the plaintiff was struck could have been a t  most only a few seconds. 
During that  time he was running to escape being struck. I t  is incon- 
~wivable that  he could have had any intelligent opinion as to tlle -peed of 
the taxicab in  these circumstances. His  estimate of its speed n a s  too 
unreliable and untrustworthy to aid the jury upon that  question. I t  v a s  
~cf no value as evidence." I loz l~ l ing  Green -Hopk insv i l l e  B u s  C o .  1 . .  Ed- 
i ~ ~ ~ r d s ,  248 Icy. 654, 59 S.TfT. 2d 584; C A n l l i n o ~  z .  &ton, 2413 Icy. 76, 
54 S.W. 2d 600; M u f t i  v. X r C a l l ,  14 La. App. 504 130 So. 229. 

I n  our opinion, under the facts and circumstances disclosed by the 
c~ idence  of Mrs. Phillips, she had no reasonable opportunity to judge the 
>peed of the defendant's car, and her evidence TI-ith respect thereto 11-as 
11 ithout probative value. 

TYhen the abore erideiice is disregarded, there is nothing to contradict 
ilic eridence of the defendant that  he mas proceeding north on Sununit 
. l renue  in  the proper traffic lane a t  a legal rate of speed and saw Mr. 
Pliillips and his son come into view ant3 enter his lane of traffic about the 
1 ime he entered the southern margin of the interselztion of Summit Ave- 
i i n ~  and Bagley Street. True, the tiles of the defendant's car left marks 
visible for a distance of fifty-two feet from tlle f lont  of the car a t  the 
r)oint where it was stopped. The wheels of the car skidded for some dis- 
tance before the impact. The officer did not testify as to the length of 
111c skid marks as compared with the tire marks. According to defend- 
:~nt ' s  testimony, he slowed down as he entered the ilitersection and put on 
hi, brakes as quickly as he could \{-hen he saw some pedestriani ahead. 
'I'liese turned out to be Mr. and Xrs .  Phillips and their children. 

It is settled law ~ v i t h  us tha t  "a want of due care or a failure to observe 
the rulc of the prudent man, which proximately produces an  injury, d l  
iw~i lcr  o:le liable for damages in a c i ~ i l  action, while culpable negligence, 
i i ider the criminal law, is such recklemxss or carelessness, resulting in 
in jury  or death, as imports a thought l~ss  disregard of consecluenceq or a 
hccdlcw indifference to the safety and rights of others." S. 1'. Rolrntree ,  
Iq1 S . C .  538, 106 S.E. 669: ,9. ?. W h n l e y ,  101 3-.C. 387, 132 S.E. 6 ;  
d. I . .  C o p r ,  204 N.C. 28, 167 S.E. 456; S. v. L o u r y ,  223 N.C. 598. 27 
S.E. 2d 638; S. 1,. W o o f e n ,  22s N.C. 628, 46 S.E. 2d 868; S.  v. B l a l l k e w  
a h i l ~ ,  229 S . C .  589, 50 S.E. 2d 724. 
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I n  the case of S. 2.. S f a n s e l l ,  203 N.C. 69, 1 6 1  S.E. 580, this Court,  
speaking tlirongh A d a m s ,  J., said : "Ordinary negligence is based on 
tlie t l i e o y  t h a t  a per-on charged n i t h  negligent conduct should h a r e  
l incnn  tlie probable consequences of hi.: a c t ;  culpable negligence rests on 
the  a+uniption t h a t  lie knew the probable consequences but  n-as inten- 
tionally, recklessly, or wantonly indifferent to the result.." 

I f  i t  be conceded that  the evidence on this record is sufficient to support  
the r i ew t h a t  the defelidant was not keeping a proper  lookout under  the 
conditions a.; they csisted a t  tlle time of the accident, i n  our  opinion it  i b  

not sufficient to slion- culpable negligence on his par t .  8. v. Lowery, 
supra;  S. 2.. Sa i t e r f i r l d ,  198 N.C. 652, 153 S.E. 1 5 5 ;  ,C. 2.. Tan l i e r s l ey ,  
172 S . C .  955, $0 S.E. 781, L.R.A. 1917C, 533. 

T h e  defendant's motion for judgment as of nonsuit should have been 
n l l o ~ ~ e d .  

Rerersrd.  

PARKER, ,J., dissents. 

ALLIANCI~; C'OJII'ASY r. STATE HOSPITAL A T  Bt7TSER. 

(Filed 14 Jminary, 195.7.) 
1. State § 3a- 

The State may prescribe such terms and conditions ac: it sees fit. wbject 
to constitutional limitations, in mailing its gove~nmental immlmity to quit 
for negligence, and our State Tort Claims Act, G S 143. Art 31, p e r m t i  
recorery against the State only for such injurieq n.: are proximntrlj 
caused by negligence of a state employee nliile acting nithin the qcopc of 
his employment when there is no contributory negligence on the part irf 
the clain~nnt or the person in whose behalf the claim i3 a*serted. G S. 
143-291. 

2. Statutes § 5a- 
Where the words of a statute are clear. certain, and intelligible, they 

must be given their natural or ordinary meaning. 

3. Master and Servant § 1- 
The relationship of employer and employee must he created by contract. 

exprew or implied, and the word "employee" ~ r h e n  used in thic connection 
means one  rho n-orlra for lrages or salary in the service of an eniplojer 

4. State § 3a- 
The ~ o r d  "employee" as nsed in the Stnte Tort Clnimq Act nlnut l)e 

given its ordinary meaning in construing the statute. 
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5 .  Evidence § 2- 

The courts will take judicial notice of the fact that the "Umstead 
Youth Center" is a state penal institntion authorized under and b~ virtue 
of Chapter 297, Session Laws of 1949, and maintained for the pnSl>OSe of 
receiving and detaining youthful and first term prisoners, G.S. 148-49.2. 

6. State CJ 3a: Master and Servant § 1- 
A prisoner detained at a state penxl institution is not an employee of 

the state within the meaning of the State Tort Claims Act, and the state 
may not be held liable under that statute for negligent injury inflicted by 
such prisoner while his services are made use of, nhich is the mealling of 
the word "employed" as used in G.S. 148-49.3. 

7. State CJ 3a- 
The legislative intent and purpose in enacting the State Tort Claims 

Act must be ascertained from the wording of the statute, and the rule of 
liberal construction cannot be applied to enlarge its scope beyond the 
meaning of its plain and unambiguous terms. 

PARKER, J., dissenting. 
BOBBITT, J., concurring. 

APPEAL by defendant, State Hospital a t  Butner, from J foore  (Clifton 
L.) J., at J u l y  Term, 1954, of GRANVILLE. 

Proceeding instituted before North Carolina I i~dust r ia l  Coinmission 
under State Tort  Claims Act, Article 31  of Chapter 143 of General 
Statutes, on claim of plaintiff, Alliance Con~pany, for damages in sum 
of $73.19 against State Hospital a t  Butner, a State agency, because of 
negligence of one Isaac Robert Jestes, an inmate a t  Umstead Youth 
Center, in operation of a hospital truck. 

Upon hearing before the Deputy Hearing Commissioner the parties 
stipulated and agreed as follo~vs : 

"(1) That  the accident g i r ing  rise to this claim occurred in Gran- 
rille County, Butner, North Carolina, a t  the new Youth Center con- 
struction site, on 22 April, 1952, at 10:30 a m .  

"(2)  That  the State-owned rehicle inrolred therein was operated at 
the time by Isaac Robert Jestes, an  inmate of the Umstead Youth Cen- 
ter, an agency of the State of Xor th  C'arolina. Said person nTas acting 
a t  the time in performing the duties assigned to h im by his superiors. 

" (3)  That  the damages sustained by the claimalit arose as a result of 
the negligence of said person a t  the time and place set forth a b o ~ e .  

"(4) There was no contributory negligence on the par t  of the claim- 
ant or the perqon in whose behalf the claim is asserted. 

" ( 5 )  That  the claimant has been damaged in tho amount of $73.19 as 
a result of such negligent act of such person. 

"(6) That  this claim was filed with the Industrial Commission 
~ r i t h i n  the time prescribed by la~i-. 
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" ( 7 )  The only question for determination being: Was said Isaac 
Robert Jestes, an  inmate of the Umstead Youth Center, a State em- 
ployee acting within the scope of his employn~ent a t  the time of t h ~  
accident ?" 

Thereupon the Deputy Hearing Commissioner found tlle facts to b~ 
in accord n i t h  the facts ahore stipulated, and entered tlle conclusion of 
lan-: Tlint '(Isaac Robert Jestes, inmate of the Emstead Pou th  Center, 
was iiot, at the time of the accident gir ing rise hereto, a 'State employee7, 
'acting c i th in  the scope of his employment', a. such terms are u v d  iu 
G.S. 142-291 which makes the State of North C'arolina liable for negli- 
gent acts of a 'State employee while acting within the scope of hi; 
emplopen t . '  Therefore, there was no negligence on the part of a Stat(> 
emplo~ee." 

-1nd in accordance therewith the D e p u t ~  Hearing Coinmissioner 
entered nn order denping the claim. Thereupon claimant appealed to  
the S o r t h  ('arolina Industrial Conimission, sitting as the Ful l  Coin- . . 
mission, assigning specific error on the par t  of the Hearing Commis- 
sioner. And the Commission, so sitting upon such appeal, adopted as  
its onn  tlie findings of fact and conclusions of law of the Hraring 
Deputy, and affirmed the order denying the claim. 

The claimant appealed to Superior Court, assigning specific error a, 
on appeal from Hearing Deputy. 

The cause being heard in Superior Court upon the record of t h ~  
Industrial Commission, and arguments of counsel for the respectiw 
partie., the Presiding Judge sustaiiled exceptions to the failure of the 
Ful l  Commission to find that  Isaac Robert Jestes x a s  a ('State em- 
ployee" 31-ithin the meaning of G.S. 143-291. And then, after briefill2 
his r i m  on question as to whether Isaac Robert Jestes was a '(Stat(. 
employee" ~vi th in  the meaning of G.S. 143-291, upon the facts in tlii; 
case, the Judge ordered and adjudged that  plaintiff recover of defendant 
the amount claimed and the cost of '(the action." 

Defendant excepted to the judgment, and particularly to the ruling% 
of the court sustaining exceptions to rulings of tlie Industrial Commis- 
sion, and appeals to Supreme Court and assigns error. 

A t t o r n e y  Genera l  ~ l ~ c ~ ~ u ? l a n ,  i l s s i s t an t  A t t o r n e y  Genera l  L o v e ,  Gerald  
F.  TT'hife, M e m b e r  of S ta f f  f o r  t h e  S t a t e .  

E. K .  Pozce for P la in t i f f  Appe l l ee .  

WIXBORSE, J. The question involved on this appeal, as stated in 
briefs of appellant and of appellee, substantially tlie same, as framed by 
appellant, read?:  ('Is an  inmate of the Umstead Youth Center, n h o  
perform.. duties assigned to him, a State employee within the meaning 
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of the language used in the Tor t  Claims Act, codified as Article 31 of 
Chapter 143 of the General Statutes of Xorth Carolina?" 

I n  this connection i t  is noted that  the Tort  Claims Act, Section One 
of Chapter 1059, of 1951 Session Laws, codified a:; above stated, consti- 
tutes the xorth Carolina Industrial Commission a court for the purpose 
of hearing and passing upon claims against the State Board of Educa- 
tion, the  State Highway and Public Works Comraission, and all other 
departments, institutions, and agencies of the State, and prescribes the 
machinery by which claims may be presented, t onsidered and deter- 
mined, and describes claims which are recognized :is enforceable against 
such State agencies. And "when the State gives s atutory consent to be 
sued, it may prescribe such modes, terms and coilditions as it sees fit, 
subject of course, to any limitation or restriction in this regard in its 
o ~ ~ n  Constitution. I t  may . . . limit the right to sue to certnin 
specific causes, and when it does so it can be sued only in  the manner 
and upon the terms and conditions prescribed." 49 Am. J u r .  315, States, 
'Territories and Dependencies, Sec. 97. 

The Industrial Comn~ission is empowered to '(determine whether or 
not each individual claim arose as a result of a negligent act of a State 
employee while acting within the scope of his employment and without 
 contributory negligence on the part of the claimant or the person in 
whose behalf the claim is asserted"; and "if the Commission finds that 
there was such negligence on the part of a State employee nliile acting 
within the scope of his employment ~ h i c h  n a s  tl-e proximate cause of 
his injury and that there was no contributory neg igence on the part of 
the claimant or the person in whose behalf the claim is asserted, the 
Comnlission shall determine the amount of damagm which the claimant 
is entitled to be paid . . . and by appropriate order direct the pnp- 
ment of such damages by the department, institution or agency con- 
cerned . . . ." G.S. 143-291. 

The wording in the statute is clear, certain and intelligible. T h e -  
fore, the words used must be given their natural or ordinary meaning. 
Borders v. Cline, 212 N.C. 472, 193 S.E. 826; Cab Co. v. C ' h r r d o f f r ~ ,  23-1 
S .C.  572, 68 S.E. 2d, 433, and cases cited therein. 

I11 the Cab Company case, Johnson, J., stated t i a t  "it is an  accepted 
rule of statutory construction that ordinarily words of a statute r i l l  be 
given their natural, approved, and recognized meaning." 

Thus i t  appears basically that a claim, to be recognizable n-itllin the 
purview of the Tort Claims must arise "as a result of a neqliqcnt 
act of a State employee ~vhile acting within the scope of hi. employ- 
ment." &,nifestly, the word "emplogee" in the connection uqed. means 
"one who works for wages or salary in the se r~ ive  of an  employer"- 
Vebster's New International Dictionary. The rehtion of rmplojcr and 
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eniployee is essentially contractual in its nature, and is to be determined 
by the rules governing the establishment of contracts, express or im- 
plied. H o l l o w e l l  ?I. D e p t .  of Comercation and D e ~ . e l o p m e n t ,  206 N.C. 
206, 173 S.E. 603. And the word "employment" indicates a contractual 
relationship. These words are found in common use in s t a t u t ~ s  in thiq 
State, and decisions of this Court. Hence, it will be assumed that the 
General Assembly intended to gire to then1 their ordinary nlenning. 

The question now arises as to vhether an inmate of the "Urnstend 
Youth Center" is an employee of the State. To answer this question it 
is necessary to determine  hat is the "ITmstead Youth Center." The 
stipulation of the parties describes it as an "agency of the State of 
North Carolina." But  as to what sort of an agency it is, the record 
is  silent. However, this Court 1141 take judicial notice of the fact that 
a penal institution, commonly k u o ~ ~ n  as Tmsteacl  Youth Centci,," 
authorized under and by r i r tue  of Chapter 297 of 1949 Session Lans. 
was established a t  Camp Butner, and is maintained by the State. 

Turning then to the 1949 Act, codified as Article 3A of Chapter 31s' 
of General Statutes of North Carolina, it  is seen that  the General 
Assembly authorized and empowered the State Hospital Board of Con- 
trol "to convert the old 'Prisoner of T a r '  camp. located on its property 
a t  Camp Butner, into a modern prison camp or guard-house, n i th  a 
capacity of one hundred (100) for the purpose of receiving and d ~ t a i n -  
ing such youthful and first term prisoners as may be sent it by the State 
Highway and Public Works Commission under such rules ant1 rcgula- 
tions a s  may be jointly adopted by the State H igh~vag  and Public Works 
Commission and the North Carolina Hospitals Board of Control." And 
the General Assembly declared in  Section 2 of the Alct (G.S. 14s-49.21, 
t ha t  for the purposes of this act or article "a 'youthful offender' ant1 a. 
(first term offender' is a person (1)  who, a t  the time of impo.ition of 
sentence, is less than 25 years of age, and (2)  rho has not p r c ~ i o u ~ l y  
serred a term in any jail or prison." Furthermore, in Section 8 (G.S. 
14849.3) the act described those received a t  the camp as "prisoner>." 
Therefore, i t  follorm as a matter of law (1) that  the Stnic agrwcy, 01. 

institution, a t  Camp Butner, a t  which a "youthfnl offender" or a "first 
term offender" is recek-ed, within the meaning of the act, is R priwn. 
and (2)  that the inmates thereof are prisoner. detained there for thc 
purpose for which it was created, and arc not employees of the State of 
North Carolina. Indeed the ~vord  "eniployd," in thr  vnse  i t  i.: uscd in 
G.S. 148-49.3, means to make use of the scrrices of the "priwncr>." 
and not in the sense of hiring them for vage:. 

It is contended by appellee that  under rule of liberal constructior~ the 
n~ording of the Tor t  Claims Act is sufficiently broad to embrace the 
inmate in question as a State employee. Hoverer ,  this Court. ill nor- 



334 I N  T H E  S U P R E M E  COURT. [d41 

ders c. Cline, supra, speaking to the subject under a liberal construction 
of the Xor th  Carolina Forkmen's  Compensation Act to effectuate the 
legislative intent and purpose, to be ascertained from the wording of the 
act, declared tha t  "the rule of liberal construction cannot be carried to 
the point of applying an act to employments not within its stated scope, 
or not within its intent or purpose, or of supporting a strained construc- 
tion to include an occupation or employment not falling within it." T h a t  
is said there is applicable here. Honc>rer, it  is not here necessary to 
pass upon the question as to rule of construction in a statute va i r ing  
immunity. 

The case of Lyon & Sons  v. Board of Educat ion,  235 K.C. 24, 76 S.E.  
2 4  553 ,  cited and relied upon by appellee is distinguishable in factusl  
situation from case in  hand. There the basic clainl, on which right of 
subrogation was predicated, was clearly within the purview of the Tort  
Claims Act. 

Otlier authorities cited by appellee hare been duly considered and, 
while persuasive, are not deemed controlling. 

Fo r  reasons stated the judgment from which this appeal is taken is 
Rerersed. 

PARKER, J., dissenting. The case of ST'ashington c. Sta te  (Supreme 
Court, Appellate Division, Thi rd  Department, S o r .  15, 1950) 100 
N. P. S. 2d 620, decided a question of law quite similar to the question 
before the Court here. The Per C u r i u m  opinion is ss follows: 

"PER CURIAJI. Claimant lias had judgment against the State for 
injuries sustained by him while an  inmate of Great Meadow Prison when 
he mas thrown from a load of hay which he was hclping to load. The 
horses drawing the load, driven and controlled by a fellow inmate, 
started suddenly, causing claimant to lose his balance. The Court of 
Claims lias found that  claimant's injuriw resulted solely from the negli- 
gence of the driver and without contributory negligence on the part  of 
the claimant. 

"On this appeal the appellant does not question the findings as to 
negligence or lack of con t r ibu to r  negligence, but asserts that the Court 
of Claims was without jurisdiction under subd. 2, Scc. 9 of the Court of 
Claims - k t ,  because a fellow innlate is not an  'officer or employee' of the 
State and that therefore the State is not responsible for the negligence of 
such inmate. 

"Both claimant and the driver of the hay wagon were under the im- 
mediate control, supervision and direction of a prison guard who was 
an employee of the State. They Irere directed to perform their par- 
ticular assignments. The guard v a s  present when the injuries occurred. 
No one contends that an  inmate of a state prison is an  employee of the 
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State under ordinary circumstances. However, when the State under- 
takes to perform one of its functions through the medium of such in- 
mates and directs them, as it did here, to perform certain duties under 
the immediate superrision of a State employee, then the State makes 
such inmates its agents and employees ~vhile in  the performance of such 
dutie-, at  least to the extent of rendering the State liable for their 
tortious acts in the performance of such duties. The responsibility of 
the State under such circun~stances has been recognized before. Sullzvan 
r .  S f u f e  of S e w  170rk, 257 App. Dir .  893, 18 S.T.S. 2d 604 (3rd dept.), 
affirmed 281 N.y. 715, 23 N.E. 2d 543. 

"Judgment unanimously affirmed, with costs." 
~ ' u l l i c a n  1;. State, supra, is reported as follows in the Court of Appeals 

of S e w  York : 
"Appeal from Supreme Court, Appellate Division, Third Department, 

257 App. Div. 893, 12 NX.8. 2d 504. 
"-lction by Henry Sullivan against the State of Kew York for in- 

juries sustained by claimant ~ rhose  right thumb, index, middle, and ring 
fingers were amputated when he TI as cleaning a bread slicing machine 
whilc a convict imprisoned in Great Meadow Prison. 

"A civilian official had control of an  electric switch that  motirated the 
device, and a convict directed claimant's activities. The machine could 
be stopped by a switch thereon and also by one located on the general 
s~vitchboard in  another room. Claimant was injured during the first 
day he worked a t  bread slicing. On sereral prior occasions the machine 
had stopped without known cause, and the convict then in charge had 
notified the civilian guard. On the day of the injury the machine again 
ceased to function without known cause, and the convict i n  charge 
directed claimant to clean the machine, but did not turn off the switch 
thereon nor instruct the claimant to do so. During the cleaning i t  
started without known cause, and the injuries resulted. 

"From a judgment of the Appellate Division, 257 Lpp. Div. 893, 12 
N.Y.S. 2d 504, reversing a judgment of the Court of Claims ~vhich dis- 
missed the claim and awarding claimant $6,000, defendailt appeals. 
,lAinned." 

G.S. 148-49.3 reads : 
"Employment and supervision of prisoners.-Prisoaers received at  

Camp Butner Prison shall be employed in  work on the farm, workshops, 
thc 11pkwp and maintenance of the property located a t  Camp Butner or 
in such other similar work as may be determined bg the State Hospitals 
Boartl of C'ontrol and tlic Stntr ETigh~vay and Public Fork. .  Commis- 
sion. The said prisoners to he under the general supervision of the 
agents and emplo~ees  of the State Highway and Public Works Com- 
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mission or of such employees of the Stale Hospitals Board of Control as 
may be agreed upon by the two State agencies." 

I think that the legislative attitude in  enacting a Tort Claiins ,let, or 
waiving a State's immunity from suit, is accurately reflected by C a d o z o ,  
J.'s statement in -1nclersoil c. Johil I,. I f u y e s  Conslr. Co., 243 N.Y.  140, 
147, 153 N.E. 28 (quoted with approval by I'inson, C. J., in the opinion 
he  wrote for the U. S. Supreme Court in r. S. v. AeSna Cas. (6 S ~ Y .  Co.. 
338 U.S. 366, 94 L. Ed. 171) : "The exemption of the sovereign fro111 
suit involres hardship enough where consent has bee1 withheld. We are 
not to add to its rigor by refineinent of construction where consent has 
been announced." 

The current trend of legislative policy and of judicial tliought is 
toward the abandonnlent of the monarcliistic doctrine of governmentnl 
immunity, as exemplified by Tor t  Claims Acts enacted by the Congress 
and the Legislatures of rarious states. The purpose of such acts is to 
relieve the legislative branch of the gorernment froin the judicial func- 
tion of passing upon tort claims against the State. 

I n  the case here it was stipulated tha t  Jestes, an  inmate of the Umstead 
Youth Center, a State agency, was operating a State owned rehicle, and 
acting at  the time in performing duties assigned to him by his superiors, 
and while doing so he negligently inflicted injury .Ipon claimant, who 
mas not guilty of contributory negligence. By  virtue of G.S. 148-49.3 
the State employed him to do this work. The caption of this statute is 
"Employment and Supervision," and the words used by the General 
Assembly in the act are "shall be employed." Webster's New Interna- 
tional Dictionary defines employee: "One employ1.d by another; one 
who works for wages or salary in the service of an  employer; - dieting. 
from official or officer." When the State employed Jestes to do this 
work, it necessarily made him a State employee, while in the perfol*m- 
ance of such duties, at  least to the extent of rendering the State linble 
for  his tortious act in the performance of such duties under the State 
Tort  Claims Act. 

I vote to 
Affirm. 

BOBBITT, J., concurring. Under the Tort Claims Act, G.S., Ch. 143, 
Art. 31, the basis of liability is "a negligent act of a State emplo?yee while 
acting within the scope of his employment." (Italics sdded.) Ordinarily. 
n prisoner i s  not considered "a State employee." "Employed," as used 
in  G.S. 148-49.3, indicates the activities in which thcl prisoners at Camp 
Biltner are to engage, rather than their relationship to the State. Such 
prisoner, when acting for the State and as directed Ly his superior, may 
rightly be considered an  agent of the State. 
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I s  "eniployee" synonymous wi th  "agent ? "  -111 employee is  a n  agent,  
but  a n  agent is  not necessarily a n  employee. 

I n  my opinion, our  Tor t  Claims Act should he strictly construed. Tlii- 
is i n  accord with the  rulings of most court-. 49 Jur . .  State., T e r ~ i -  
tories, and  Dependencies, sec. 9 7 ;  S l  CJS, States, see. 213. K a i r e r  of 
immunity beyond the  provisions of the Act as  strictly construed i. n 
matter  f o r  determiantion hg  the General  Assembly. 

Under  strict construction, the claimant  cannot recoxer i n  tlii- pro- 
ceeding. 

STATE v. LEROY TIIOJI,\S. 

(Filed 1 4  January. 193.7. ) 
1. Criminal Law r\-W 53- 

-1 confession in u crilninal action is ro1nnt;lry in law if, and only if, it 
T m s  in fact rolnntarily made. 

2. Snme- 
The competency of a confession is a preliminary question for the tri,ll 

court, and the court's ruling thereon i.;: not i:~ihject to review if supported 
by any competent evidence. 

3. Same- 
The mere fact that the defendant n.,ls in j ,~i l  under arrest. 2nd n,~.;: 

there questioned by several officers doe3 i ~ o t  render his confcs4oll ill- 
competent. 

I t  is not essential to the competency of a confession that the ofiiceri: 
should have cautioned the defendant that any statement made 11y hi111 
might be used against him, and should hare infornled him that  his refn-.ll 
to answer could not thereafter be used to his plejuclice. 

5. Same- 
The fact tliat officers, while questioning defendant. state tliat if clc- 

fendant told them anything, to tell the truth, doe< not render clefendant', 
confession incompetent. 

6. S a r n c  
Where the trial court duly hears testimony for the state and for the 

defendant upon the preliminary inquiry as  to the rolmntariness of the 
defendant's alleged confession, the trial court's finding tllat the c o n f c ~ ~ i o n  
m-as voluntary is conclusive on appeal nlien sul~ported by competent eri- 
dence, and no error of Ian. or legal inference is made to appear. 

7. Criminal Law 3 32a (2)- 
An extrajudicinl confession of quilt made by defeuclnnt muqt he corrobo- 

rated by other evidence tending to establish the rorprrs dc7icfi in order to 
be sufficient to sustain n conriction. 
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8. Arson 8 l- 
In  order to prove the corpus delicti in a prosecution for arson, the state 

must show not only the burning of the house or other structure! but also 
that the burning was caused by criminal means. 

The corpus  dclicti may be established by direct or by circumstantial 
e~idence.  

10. Same-Defendant's confessioli and  evidence aliunde establishing t h e  
corpus delicti held sufficient to  be submitted to  t h e  jury. 

In addition to defendant's estrajudicial confession, the State's evidence 
tended to show that  the defendant and his wife were separated, that the 
wife had gone to lire with her sister and brothel-in-law, that she had 
talien their bedclothing, over which the parties had disputed, and stored 
them i11 a closet of the house occupied by her brolher-in-law, that there 
was an in lo sit^ between the brother-in-law and defendant, that on the 
night of the fire all the lights were out of the house occupied by the 
brother-in-law, and the inmates thereof were apparently asleep, that 
defendant was seen leaving the house about midnight, and that about 5 or 
10 minutes thereafter fire was seen coming from the closet, which spread 
to the house, burning it down. There was also e~ idence  that shortly after 
the house burned defendant was asked why he had burned it, and that 
defendant did not deny the accusation. Hcld: The evidence aliunde the 
confession is sufficient to establish the corpus dclicfi ,  and the confession, 
corroborated by the other evidence, is sufficient to sustain conviction. 

,!LPPEAL by defendant f r o m  Gwyn, J.,  J u l y  T e r m  1954, of GTILFORD. 
S o  error. 

Crinl inal  prosecution upon a bill of indictment chiirging t h e  defendant 
LeRoy T h o m a s  with unlawfully, wilfully, feloniously a n d  maliciously 
at tempting t o  set fire to  a n d  b u r n  a dwelling house, the property of 
Banks  l fa r ley ,  by setting fire to  bedclothing i n  the said dwelling h o u ~ e  
with the  intent  and  purpose to  set fire thereby to the said dwelling house. 

T h e  defendant pleaded not guilty. 
Verd ic t :  Gui l ty  a s  charged i n  t h e  bill of indictment. Judgment  : Im-  

p i h o n m e n t  i n  the  State's Pr ison.  
Defendant  excepted a n d  appealed, assigning erro;.. 

Harm/ ~IIciVullan, Attorney General; Ralph Ncody, Asst.  -Attorney 
General; and Charles G. Powell, Jr., Member of Staf f ,  for the State. 

E. L. Alston, Jr., for Defendant, Appellant. 

PARKER, J. T h e  defendant h a s  two assignments of error ,  which pose 
two questions f o r  decision. One.  W a s  a n  alleged confession made  by 
the defendant  properly admit ted i n  evidence? TWO. Should his  motion 
f o r  judgment  of nonsuit made a t  the conclusion of the State's evidence- 
the defendant  introduced n o  evidence-hare been a lowed? 
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First, the T'olunfuriness of the Defendanf's Confession. 
Thurman Jones, a deputy sheriff of Guilford County, testified for the 

State that  he arrested LeRoy Thomas, the defendant, on a warrant 
charging him IT-ith the capital crime of arson, and that he questioned him 
that  same afternoon, TI-hile he mas fingerprinting him, and immediately 
afterwards. 

A t  this point in T l lu rn~an  Jones' testimony counsel for the defendant 
requested the court "for a finding of fact as to whether or not any  pur- 
ported conversation was voluntary." Whereupon, the court sent the jury 
to  their room, and the following testimony was elicited in their absence. 
Thurlnan Jones gave testimony tending to show: The defendant was not 
drunk, and had been in custody only a few minutes. H e  did not hand- 
cuff, or strike or otherxise mistreat the defendant. S o  one pointed a 
pistol or nTeapon a t  the defendant. H e  neither promised defendant any 
reward, nor gaxe him any inducement to make a statement, nor did any- 
one in his presence. Neither did he, nor anyone in his presence, make 
any threats against the defendant. The defendant had been in liis 
presence all the time since he had been in custody. H e  did not tell the 
defendant if he confessed, it ~vould go lighter on him, or if he didn't 
confess, he could convict him any may. H e  did not tell the defendant if 
he confessed he might get 10  years;  if not, he might get life or the ga3 
chamber. The only thing he told the defendant was:  "Thomas, this is 
a serious charge. You know you couldn't do that, and get by ~ v i t h  it 
11 ithout someone seeing yon." To x~hich the defendant replied : "I know 
it. T h e n  I left the house they turned the car lights on me as I went 
down the street." the fingerprinting was finished, he nen t  into 
a room and talked to the defendant in the presence of two officers. "Ve  
told him if he told us anything to tell the truth, if he would not tell the 
truth, not to tell anything at all." The defendant said lie "wanted to 
tell tlie truth about it," and then made a statement. We did not tell him 
that  ~ v h a t  he said might be used against him, or that he did not l l a ~  e 
to talk. 

LeRoy Thomas, the defendant, testified: That  lie was questioned by 
two officers, one of \v110111 was Mr. Riley-Thurman Jones was not one 
of them-from 7 :30 to 2 3 0  the Saturday he was arrested. On Sunday 
evening he was questioned by one man, who came from Raleigh; co he 
was told. One of tlie deputy sheriffs told him soniething like "It will be 
better for you if you confess, and it d l  be bad on you if you don't 
confess. TTe got you. We got three witnesses see you down there at 
the house a t  this time. We can prove you did it. You might as n-ell 
make a confession." They did not tell me v h a t  would happen to me if 
I did not confess, but they m-ere beating on the desk a t  me. They said:  
"Be better if gou make a confession, and plead guilty to it, you x-ould 
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come out better-might get out in S or 10 years, and then again yon 
might not make no time." 

Betty Warren testified for the State that  she took down what the 
defendant said-not the questions. Three deputy sheriffs were ques- 
tioning the defendant. 

A t  this  point the jury was recalled into the courtroom, and the court 
held that  the statement made by the defendant was competent, and ad- 
mitted i t  i n  evidence. 

The defendant contends that  he testified Mr. Rilcy and another officer 
questioned him, and that  one of them told him i t  wcluld be better for him 
if he confessed; that  this evidence mas not refuted, though X r .  Riley 
was in  the courtroom and was pointed out by him;  and therefore the 
statement was not voluntary. 

The substance of Thurman Jones' testimony was to the effect that the 
defendant was not told, if he confessed, that  i t  would be better for him, 
or that  the officers used any such words to him as, ~i-ere testified to by 
the defendant. 

A confession in  a criminal action is voluntary in  law if, and only if,  
i t  was in fact, voluntarily made. S. v. Hunter, 24C1 N.C. 85, 81 S.E. 2d 
193. The Court said in  S. c. X a r s h ,  234 N.C. 101, 66 S.E. 2d 684: 
"The competency of a confession is a preliminary question for the trial 
court, S. v. Andrew, 61 N.C. 205, to be determined in the manner pointed 
out in  S. v. Whitener, 191 N.C. 659, 133 S.E. 603, and the Court's ruling 
thereon is not subject to review, if supported by any competent e~idence.  
8. a. Alston, 215 N.C. 713, 3 S.E. 2d 11." 

The mere fact that the defendant was in jail under arrest, and was 
there questioned by s e ~ e r a l  officers does not render his confession in- 
competent. S. z.. Rogers, 233 S . C .  390, 64 S.E. dd 572; S. 1 % .  Sfefuno,v,  
206 N.C. 443, 174 S.E. 411. 

I t  is not essential to the competency of the defentlant's confession that 
the officers should hare  cautioned him that any statement made by him 
might be used against him, and should hare  informed him that he n-as 
at liberty to refuse to a n s ~ ~ e r  any questions, or to make any btateinent, 
and that  such refusal could not thereafter be used to his plsejudice. It 
suffices if the statement were ~o lun ta ry .  The questioning by the officers 
was not a judicial proceeding. S. z.. Lord, 225 S .C .  354, 34 S.E. I d  205 ; 
Lyons a. OXdahomn, 322 U.S. 596, 88 Id. Ed. 1481. -1s to the rule in a 
judicial proceeding, see S. v. Dixon, 215 N.C. 438, 2 S.E. 2d 371; ,?'. 1 . .  

Grier, 203 N.C. 586, 166 S.E. 595. 
The statement to the defendant by the officers that if he told them 

anything, to tell the truth, did not make the statement incompetcilt. 
"The rule generally nppro~ed  is, that 'where the prisoner is advised to 
tell nothing but the truth, or even when ~ r h a t  is said to him has no 
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tendency to induce him to make an untrue statemellt, his confession, in 
either case, is admissible.' " 8. c. l l l iompso?l,  227 S . C .  19, 40 S.E. 2 d  
620. 

The record discloses that  the tr ial  judge made due preliminary inquiry 
into the voluntariness of the confession allegedly made by the defcndant. 
After  hearing Thurman Jones and Betty Warren for the State. and the 
defcndant for himself, the trial judge folind that  the confeqsion n T S  

voluntary, and admitted it in exidence. This ruling cannot he disturbcti 
on this appeal, because i t  is supported by con~petent evidence, nlid 110 

error of law or legal inference appears. S. C. R o g ~ r s  a u p m ;  S. I,. 

Brooks, 225 N.C. 662, 36 S.E. 2d 238. 
Second,  t h e  Sulfficiemcy of the  Ecidence.  
The  defendant contends that  the State did not introduce any pvidence 

al iunde the defendant's confession of sufficient prohatire T alue t o  11-itli- 
stand his motion for judgment of nonsuit under the rule set forth in 
S. C. Cope,  240 N.C. 244, 81  S.E. 2d 773. 

The general rule is well settled that a naked extra-judicial confesqion 
of guilt by a defendant charged with crime, uncorroborated by any other 
evidence, is  not sufficient to sustain a con~iction.  8. C. C o p e ,  slip?"; 
Anno. 127 A.L.R. 1131, nhere the cases are assembled. 

The  ove r~~he lming  weight of authority requires that the evidencc 
corroborating the confession must relate to and tend to estahli.11 thc 
C ~ I ~ I L S  delicti .  Anno. 127 A.L.R. 1134, nhere the cases : I ~ P  v i t ~ d .  

IT'hitfield, @. J., speaking for t l ~ e  Court in S p e a r s  c. S / n f ~ ,  92 Xis:. 
613, 46 So. 166, 16  L.R.A. (N.S.) 285, said:  "The corplrc dclicfi in :r 
case of arson consists, not onIy in the proof of the burning of the houw 
or other thing burnt, but of criminal agency in causillg the burning." Al 
note in 16  L.R.A. (K.S.)  285, states : " H o w e ~  er, in accordance n it11 tllc 
rule laid donn in S p e a r s  7%. S t a t e ,  i t  is now unirersally recogni~ed 11p all 
the courts that the corpus  del ic t i  in arson consists of both elements, that 
i. not only tllc burning. but also the criminal apcncy causing it." And 
on 1). 2\G of the ianzt note it i- wit1 : ". . . it  naturally follows that there 
can be no con~ic t ion  of arson without satisfactory proof, either by direct 
or circumstantial eridence, not only that the huilding ~ r a s  burned, but  
also that i t  n-as burned through some crinlinal agency, :lnd was not an 
accidental or other providential cause." To the qame effect see Anno. 
L.R.A. 1916 D 1289 e f  seq. Proof of torpus t lellc/i  in arson. 

The corpus del ic t i  may be established by direct or hy circumstantial 
evidence. 8. V .  Cope,  S Z ~ ~ I T C ~ ;  23 C.J.S., Criminal ~ T Y .  1). 185. 

I n  D a ~ i s  v. S f a i e  ( J a . ) ,  37 So. 678, ericle~icc that thp provc~itor'q 
house was burned in his ahscnce, that no d p a n ~ i t e  or otlier e\plo;i\c 
substance v-as in his house nhen lie left it. that t11cl.e \lcre track? from 
the house to  here a mule had heen hitched, and mule track- from there 
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to where defendant lived, that the mule tracks co~esponded with the 
dclfendant's mule, and the finding of tufts of mule's hair that corres- 
ponded with the hair of defendant's mule, jvas held sufficient evidence of 
the corpus delicti to render admissible evidence of defendant's confes- 
sion that he set fire to the house. 

I n  Com. 'L'. XcCann, 97 Mass. 533, the Court said: "The fact that 
the barn had been burned was proved by other evidence. There was evi- 
dence of the hostility of the defendant towards the occupant of the 
property destroyed, and of her threats against him within a few hours 
before the fire. This was not, therefore, a case requiring the judge to 
instruct the jury vhether uncorroborated confessions will warrant a con- 
viction. Commo.nwealth v. Tarr, 4 Allen, 315." 

The State's evidence tended to show these facts: The house in which 
Rufus Chapman and his wife and children lived was owned by Banks 
Xarley. I t  was destroyed by fire on Saturday night, 3 April, 1954. 
Rufus Chapman is a brother of the defendant's wife, Rosa Belle. Their 
mother and their sister, Thelma Marcus, lived in a house on the same 
side of the street 1 5  or 20 feet from the Chapman house. Prior to the 
night of the fire the defendant and his wife had fallen out, and for a 
week or two before the fire she had been living with her mother. The 
Monday before the fire Rosa Belle had moved all the furniture and bed- 
clothes belonging to defendant and her away from the house where they 
had lived, and stored the bedclothes, including sheets, quilts and blankets, 
in  a closet on the back porch of the Chapman home. On Thursday 
night before the fire the defendant and his wife were on the Chapman 
back porch fussing orer the bedclothes. She gave dsfendant two sheets 
and two blankets. The defendant m-as drinking. C'hapman asked him 
to leave. He  said he would, but he was coming back. 

On Thursday before the fire defendant was at  Thelma Marcus' home 
talking to his wife. H e  said "he was coming down there on Saturday to 
the house where his wife was between 4 :00 and 6 :00 o'clock, and when 
he left, it wouldn't be nobody left but him." 

On Thursday night before the fire the defendant went to Jesse Cor- 
bet t's house about 9 :00 p.m. He  was about half drur k. H e  said he had 
fallen out with his wife. Referring to Rufus Chapman and Rosa Belle 
he said: "I am going to get even with them people." 

About a week before the fire Rufus Chapman had a warrant issued 
against the defendant for shooting at him. Chapman took up the war- 
rant, and paid the costs. 

On the night of the fire Thelma Marcus and Gecrge Curry went to 
the movies. They returned to her home, and about midnight were sitting 
in a car with the lights out in the space between the house in which she 
lived and the Chapman house. I n  10 or 15 minutes they saw the 
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defendant come from behind the house and between the houses with a 
bedspread under his arm. When defendant came in front of the car, 
they cut the lights on him, and he started running. I n  about fire minutes 
George Curry left, and Thelma Narcus  went i n  her home. She was 
fixing her bed, and her mother hollered "Magnolia" ( the defendant's 
wife) "your house is on fire." Thelma went outside. There were no 
lights on in the Chapman house. F i re  mas conling from the closet on 
the back porch. She called Xagnolia. Ereryone there seenled asleep. 
-1fter Thelma broke the glass, Magnolia opened the door, and they took 
out six children 71-ho lvere asleep inside. I t  was a wooden house, and 
burned down fast. 

When Rufus Chapman got home his house was falling in. H e  saw 
the defendant sitting on the back of a car i n  Jesse Corbett7s yard. Jesse 
Corbett asked the defendant why he burned the house down. Defendant 
made 110 reply. Chapnlan asked him, "what you burn u p  the house for, 
x h a t  you set my children afire for?" The defendant replied he didn't 
burn it domn. Chapman responded he did, and the defendant jumped 
on him. 

George Curry saw the defendant i n  the earlier part  of the evening of 
the fire, and he was drinking. 

About a month before this closet caught fire from some hot ashes 
Chapman's wife had taken up. 

Saturday night after the fire Jesse Corbett ~ e n t  to the defendant's 
house. H e  was in bed with all his clothes on but his shoe.. H e  v a s  not 
asleep. Corbett asked him "what he burned the house up for?"  The 
defendant looked straight at him, and did not speak. H e  didn't deny it. 
The defendant "looked groggy; he was pretty drunk." 

The defendant made the following statement in substance to  the 
officers : That  on Saturday night, 3 April, 1954, he IT-ent to the Chapman 
house. There n-ere no lights in the house. H e  nent  to the closet on the 
back porch and got out a spread or quilt. When he started to leave, he 
decided if he couldn't have the rest of the stuff, his wife couldn't have it, 
so he struck a match, set a quilt on fire, and stayed until it  was burning 
good. H e  left the burning quilt hanging in the closet. I n  leaving the 
car lights were turned on him. H e  went to his room, stayed a few 
minutes, and decided to go back to the house. I n  going back he met his 
mother-in-law, ~ ~ h o  cursed him, and accused him of burning up the 
housc, which vias then on fire. K e  then TT-cnt back to his house. On 
Sunda? he r e n t  on Market Street, and asked sonleone if they had a 
warrant for him, and that person said he didn't knon-. I n  respect to the 
fire, he said he thought the children would get out. E e  wid  hc burned 
the llouse domn out of meanness. 
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There  i s  th i s  eridence aliunde the defendant's confession : Immedi -  
ately before the  fire the lights were out i n  the  C h a p m a n  house, a n d  tile 
inmates  apparen t ly  asleep. T h e  defendant and  his mife h a d  separated, 
fussed over the i r  bedclothes, and  most of these bedclothes were stored ill 
a closet on  the  back porch of the Chapman house. About nlidniglit the 
defendant  was seen leaving the back of the houses occupied by Chapnlan  
a n d  his  mife a n d  mother, with a bedspread under  his  arm. I n  5 or 10 
minutes  fire was  coming f r o m  this  closet ~ ~ h i c h  spread to the house, 
burn ing  i t  down. T h e r e  was  evidenw of aninlosity on the par t  of 
defendant  against  R u f u s  Chapman and  his  wife. Shor t ly  af ter  the 
house burned u p ,  Jesse Corbett asked defendant  l rhy  he burned t h e  
house up, a n d  t h e  defendant  never denied it. 

I n  our  opinion, a n d  we  so hold, there  is evidelice aliulzde the de- 
fendant 's  confession t h a t  the  house occupied by R u f u s  Chapman burned 
down, a n d  t h a t  the  defendant was  the  cr iminal  agency causing the burn-  
ing. Therefore, the  extra-judicial confession of the  defendant is  corroho- 
rated by  other  eridence sufficient to  sustain the  conJ iction. 

I n  t h e  t r i a l  below we find 
No error. 

IK THE JIATTEI: OF THE LAST WILL ASD TESTAMEST OF HILDA SMITH DUKE, 
DFCE-46~~.  

(Filed 14 .Tanuary, 3955.) 

1. Wills § 2%: Evidence 5 41-Dcclariition introduced for  purpose of 
sliowing s tate  of mind and not t o  prove t ru th  of matters therein de- 
clared, does not come within l i e a ~ s a y  rule. 

The will in suit left all testatrix' property to her husband. Caveators 
offered evidence tending to shorn that bad re1ntionc;hip existed between 
testatrix and her husband. The husband died prior to the trial. Held: 
I t  was competent for a witness to testify that after the esecution of the 
paper writing, the husband directed the witness to plmepare a d l 1  for him 
leaving all of his property to his mife, and stated aftel- the papers had been 
drawn that they were just as  he wanted, since the declaration of the hus- 
band is competent as tending to show the state of his mind in refutation 
of the charges of the bad relationship bt>tm7een him a l d  his JT-ife, and was 
not introdwed for the purpose of proving the contents of the husband's 
will, in which event it  ~ o u l d  hare b ~ e n  inconlpetent under the hearsay rule 
and under the best evidence rule. 

2. Wills § 24: Trial 5 
Where all the evidence tends to show that the paper writing propounded 

was executed in accordance with the formalities required by law, and 
there is no eridence coutrn. i t  is proper for the court to charge the jury 
that  if they believe the evidence and find all the facts to be as the evidence 
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tends t o  slio\v, and by its greater weight, to answer the issue in the affirma- 
tive. Such charge does not constitute a directed xerdict, since i t  is made 
to rest upoil the findings of the jury upoil the evidence oft'ered. 

l r r ~  Lr. by cawatorb  f rom J'i i z?e l l e ,  J., a t  J u n e  Term, 1954, of LESOIR. 
L.ne of dcrzsc l r i f  re1 n o n ,  aris ing by reason of ca rea t  to  purported ni l1  

of H i l d a  S m i t h  Duke, probated i n  common form. 
I11 carea t  filed, the caIeators, brothers, sisters and  nieces of H i l d a  

S m i t h  Duke  (a1.o referred to  liereinafter as H i l d a  S. Duke  and as  Mrs. 
Duke) ,  set for th.  among others, these pertinent fac t s :  T h a t  H i l d a  S m i t h  
Duke. la te  of Leuoir County, died 5 December, 1953:  t h a t  on 1 5  Decem- 
ber, 1953, one B. R. Tenney precented to the court a paper  n r i t i n g ,  and 
011 4 February ,  1053, Gar land  L. l h k e .  through his  a t torney G u y  Elliott ,  
requested t h a t  the same he prn1,atecl ai: the last  xi11 and  testament of the  
said H i l d a  S. I h k e ,  "the same being i n  x o r d s  and  figures as  set out  i n  
the paper  ~ v r i t i n g  hereto attaclwd, nrarked Exhibi t  'A,' and  asked to be 
taken as  a p a r t  hereof" (but  i n  the record i t  is not shown as  attached or  
a t  a n y  other place) ; t h a t  the said Gar land  L. Duke alleges t h a t  the  paper  
wri t ing mas the last will and testanlent of the  said H i l d a  S. Duke, and 
procured the same to be admitted to  probate i11 common f o r m  a s  such on 
20 February ,  1963 ; t h a t  Garland L .  Dnke  renounced his  alleged r ight  to 
qual i fy as  executor of the estate of said I I i lda  S. D u k e  i n  favor  of F i r s t  
Citizens B a n k  and Trus t  Company, and. on 26 February,  1953, procured 
i ts  appointment  as administrator  c.:.a. of her  estate;  and t h a t  the said 
paper  n r i t ing ,  of which Exhibi t  -1 is a copy, is not the last  will and testa- 
ment  of the said I I i lda  8. Duke. now cleceased, f o r  t h a t :  " ( a )  -1. these 
careators  a re  informed and helieye and, upon  such information and belief, 
ayer, the execution of the said paper  ~ v r i t i n g  and the signature of the said 
H i l d a  S. D u k e  thereto was obtained by Gar land  L. Duke  through undue 
and improper  i~ifluence, intinlidation and duress practiced and  cserc iml  
upon the said H i l d a  S. Duke lry her  said husband, Gar land  L .  Duke.  

" (b)  - i t  the tiine of the purported execution of the said paper  n r i t ing 
by the said H i l d a  S. Duke, she. the said H i l d a  S. Duke. was, by reason of 
disea.e and both mcntal  and physical neakneqs and infirmities, not calla- 
ble of executing a 1a.t  rill and testament, ~ ~ ~ h i c l l  condition 1iad existed 
f o r  qewral  month. pr ior  to -1pril 2s.  1952, and continued unt i l  the deatli 
of the .aid Hi lda  S. Duke." 

T h e  rerord shor; :  t h a t  the i ~ s n e  na;: duly tranqferred to Superior  Court  
f o r  t r i a l :  t h a t  upon the motion of careators  a t  15 J u n e ,  1953 Term, i t  
being made to appear  to  the court tha t  Garland L .  Duke,  one of the 
parties interested in the action and upon x ~ h o m  citation h a d  been serued. 
had died lea r ing  h i m  s u r r i ~  ine C1.d~ 1,en.i~ Duke,  a n  in fan t  son, a d  tha t  
Fir;:t Citizenq Bank  and T r u i t  Company h a r i n g  been appointed both 
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administrator of the estate of the said Garland L. Duke, deceased, and as 
general guardian of said infant, the court entered an  order nlaking it, in 
both capacities, party to the proceeding, which was accordingly done. 

Thereafter the issue came on for tr ial  vhen  and where the propounders 
offered evidence tending to show the formal execution of the paper writing 
as the last will and testament of Hilda Smith Duke, signed by her, and 
subscribed in her presence by two witnesses, Guy Elliott, who prepared 
the paper writing, and Sally Rrilloughby Smith, wife of James I f .  Smith, 
bl-other of Hilda S. Duke. L-pon cross-usamination of the latter witness 
by attorneys for caveators, she expressed opinion that  between 1 April, 
l!252, and the date of death of I-Iilda S. Duke, she, the said Hilda S. 
Duke, did not possess sufficient mental capacity to know who mere the 
natural  objects of her bounty, the na twe  and extent of her property and 
the legal effect of signing a paper vr i t ing  disposing of her property by 
will (quoting the witiiessj "because she has been sick so long . . . and 
with the medicine and all that she was taking, and all, I really don't think 
so." : hd  on re-direct examination this witness, after stating that Hilda 
S. Duke "was suffering from cancer . . . internal," testified : "She didn't 
tell me immediately after she had executed the will who she had left the 
property to. She told me a t  that  time, she said, 'I wanted him to ha re  
something,' and said, 'but like everything was, all of i t  was in my  name, 
and if I hadn't done something he could not have goLten anything.' " 

Thereupon, oyer objection and exception by careators, propounders 
introduced in eridence the mill i n  question. 

And thereupon Guy Elliott, recalled to the witness stand, testifying 
to other matters, expressed opinion that a t  the time Hilda Smith Duke 
executed the will she had mental capacity to know the nature of her prop- 
erty, the natural  objects of her bounty, such as her husband, and the effect 
and import of making a will. 

And on cross-examination this nitness further testified that Clyde 
Lewis Duke mas the child of Mr. Duke by a former marriage;  that  the 
will of Mrs. Duke purported to give to Mr. Duke all the property that  
she owned; that Mrs. Duke mas in hospital on serer21 occasions and that  
Mr. Duke was in and out of Veterans Hospital on several occasions,- 
"had a throat operation one time." 

The propounders having rested their case, the careators offered the 
testimony of B. R. Tenney, and of many other witnesses, tending as they 
contended, to support the allegations on which the caveat is grounded. 

This testimony tended to shorn, among other things, that  Mr. Duke, the 
husband, was afflicted with cancer of the throat ;  that he assaulted his 
wife, and otherwise mistreated and punished he r ;  that  he tried to get her 
to sign over her property to him, and threatened her because she ~vould 
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not do so, and that  the relationship between them was bad. (The details 
of which would serve no useful purpose.) 

And when the caveators rested their case, the propounders offered testi- 
mony of sereral witnesses who expressed opinion that  Mrs. Hilda Smith 
Duke, during the months of ,4pril and May 1952 had mental capacity to 
know the nature and extent of her property, the natural objects of her 
bounty and the legal effect of ally paper writing disposing of her prop- 
erty. -1nd the testimony offered by propounders tended to controrert 
the testimony ofiered by caveators in respect to the treatment of Mrs. 
Duke by her husband, and as to the relationship between them. 

And the witness Guy Elliott, being recalled to the stand, was asked 
this question, to ~vhich  he replied as sho~vn:  "Q. Did you erer  w i t e  a 
will for  31r. Garland Duke; and, if so, when? -1. As I recall, I had a 
message from X r .  Duke that  he \T anted will prepared, giving everything 
that he owned to his ~,vife, and that  she be named his administratrix with- 
out bond. The will was prepared in my office. I read it orer, and handed 
it to my  secretary and told her that  if Mr. Duke came in, i n  my  absence, 
to deliver i t  to  him, and to caution him about the TI-itnesses. T h e n  I 
returned to the office, he had been there and procured the will, so she 
said. A day or tv70, maybe three or four days after that, I don't remem- 
ber how long now, but soon afterwards, I met N r .  Duke on the street, 
in front of the Casmell Hotel, and 1 thanked him for the business and 
asked him if he signed it, if i t  was witnessed. H e  said, yes, it  was all 
fixed, and he had put it in his papers, and it was just like he wanted it. 
I hare  refreshed my  mind about the (late, and the copy that  I hare  in my 
office is dated September 5, 1952." 

C'aveators entered objection to the question, and moved to strike the 
ansver, both of which were o~erru led ,  and they excepted to each ruling. 
Exceptions 7 and 8. 

The case was submitted to the jury upon these issues, ~ ~ h i c h  were an- 
svered by the jury as indicated: 

"1. T a s  the paper writing popounded as the last n i l l  and testament 
of Hiltla Smith Duke executed in accordance r i t h  the formalities re- 
quired hp l a n ~ ?  Ansv-er : yes. 

"2. Did Hilda Smith Duke have sufficient mental capacity, at the time 
of the execution of wid paper ~vri t ing,  to make and execute a ral id nil l  2 
Ans~ver : Yes. 

"3. T a s  the execution of said paper ~vr i t ing  procured by undue influ- 
ence as alleged ? Ans~ver : S o .  

"-1. I s  the paper writing propounded, and erery part  and clause thereof, 
the last n i l l  and testament of IIilda Smith Duke, deceased? dnsv,er: 
Yes." 
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Thereupon the court, by jud,ment entered, ordered, adjudged and 
decreed that  "the paper writing dated the 28th day of April, 1952, pro- 
pounded for probate and every part  thereof is the last will and testament 
of Hilda Smith Duke and the same is hereby admitted to probate in 
solemn form," and directed the adnlinistrator c.f.a. to proceed with its 
duties as by law provided. 

Caveators except thereto, and appeal to Supreme Court and assign 
error. 

Owens  & Langley,  A l l en  d* Allen, and L. J .  P h i p p s  for propounders,  
appellees. 

Jones ,  Reed & Gri.fin for cnucatom, appellants.  

WISBORISE, J. While caveators, the appellants, bring up and present 
for  decision four or rnore assignments of' error, only two require express 
consideration, and in  them prejudicial error is  not made to appear. 

The first assignment of error so presented in brief of caveators is based 
upon exceptions Sumbers  7 and 8, in respect to the testimony of the 
witness Guy Elliott last given as shown in the foregoing statement of the 
case. -1s to this, the caveators contend that  declarations of Garland L. 
Duke, a beneficiary under the will of Hilda Smith Duke, are incompetent 
as  hearsay and self serving declarations, and that they are also incompe- 
tent under the best evidence rule. 

,It the outset, the settlng u n d ~ r  which the testin~ony was offered must 
be kept in mind. Here the car-eators had offered t&mony tending to 
sllow that bad relationship existed bet~veen the testatrix, Mrs. Duke, and 
her husband, and that he was the beneficiary under her will. 

. h d  it is manifest that propounders were countering with declaration 
of the hushand as tending to show his state of mind in refutation of the 
charges of bad relationship hetween him and his mifr. Fo r  this purpose 
the declaration was competent. W e  find it declared in Stansbury's R. C. 
Evidence, Section 141, that  "If a statement is offered for any purpose 
other than that  of proving the truth of the matter stated, it  is not objec- 
tionable as hearsay." S. z.. G',aiffis, 25 N.C. 334, n1.p. 504; Falls P. Gam-  
b l f ,  66 S.C. 346, n1.p. 455. 

I n  the Crriffis crrse the Court in opinion by G'asfon, .T., said : "The testi- 
mony to which the defendant has excepted is not liable to the objection 
that  it is (hearsay evidence.' I t  was not offered to show the truth of what 
the defendant's father had said, hut simply to prove the fact that he made 
such a declaration. I f  that  fact became material or relevant to the 
inquiry before the jury, certainly testimony of the fa1:t v a s  proper." 

Indeed, in 57 Ju r .  300, Section 419, the author states: "The 
declarations of a beneficiary may be adniissible on the issue of undue 
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influence under  a n  exception to the hearsay rule, such f o r  example, as  one 
applicable n h e r e  the declarant is desd";  and  that  "they m a y  also he 
admiscible nl len they a r e  offered, not as proof of the fact  asserted, but as  
original erideiice e-tablishing a s tate  of mind  . . ." And aga in  i n  Sec- 
t ion 422. page 302, i t  is s a i d :  "A\ declaration of the  beneficiary is a l w  
adniisqible, not under  a n y  exception to the 11ear.ay rule, hut  as  original 
evidence, to  &on the attitude, afiection or  relation between the declarailt 
and  the testator." 

Moreover, the  au thor  continues : " W l d e  i n  soine caws the  declaration^ 
of a beneficiary have been held imdmissible  because made a f te r  the exccu- 
tion of the n i l l ,  the general rule  is t h a t  i n  the  absence of s o ~ n e  other 
reason f o r  the exclusion of the  declaration, the mere fact  tha t  it  was made 
a f te r  the execution of the will does not render i t  inadmissible." See also 
Anno. 167  X.L.R. 13. 

Furthermore,  the best evidence rule  ii not apl~l icable  here. Tlic pur-  
pose of the declarations is not to show the contents of a will of Gar land  
L. Duke, but  to qhow the fact tha t  he expressed the desire to make  a n i l l  
naming  his n i f e  as  the beneficiary, a nianifc.;tation of his .tate of mintl, 
and at t i tude toward h i s  wife. 

T h e  second assignnient of error, so. 4. presented i n  brief of ca lea tor  
appellants, based upon Exception 1Q, is to this portion of the charge:  
"The court instructs you the burden of t h a t  issue is  upon  the propounders 
to  sati-fg the jury upon  the evidence and  b y  its greater  ~ ~ e i g h t  that  the 
said paper  wr i t ing  propounded a s  the last n ill and  testament of H i l d a  S. 
D u k e  n a -  executed i n  accordance with the formalities required h;v l a v :  
and the propounders h a r e  offered such eridence and  the court is not 
an7nre of a n y  evidence to the contrary, and therefore in;tructs t h r  j u r ~  
tha t  if you belie\-e the eridencr and  all  of the evidence and find thc fact< 
to be aa all  of the evidence tends to  show, ant1 117 its  greater  weight, i t  
wo11ld be your  d u t y  to answer t h a t  first is-ue 'Ye?.' " 

T f l ~ i l e  this Court  ha-  held tha t  on the i s ~ u c  of t l ~ / , i c t r / , i f  7 . ~ 1  ?ion a ~) io t ion  
for  jut lemmt as of nonbuit, or fo r  a directed \ erdict. n i l l  not be allo~r-etl, 
111 I ( T i 7 1 i /  of Ell/'\. 2 3 5  S.C. 27, 69 S.E. 2 ~ 1  2 5 ,  and ca.es cited. tlii. Co111.t 
Iia. nl-o Ileld i n  tlir c a w  of Tn I t7 TT7rll o f  Ernris. 223 S . C .  206, 25 S.E. 2tl 
556, that  a charge, siniilar to the one now under consideration, doe- nut 
conqtitute a directed 1-erdict. 

T h e  ~ w o r t l  supports  the ;tatcntent of t l ~ c  court t h a t  thc p ropount le r~  
11are offered evidence tha t  the paper  \ ~ r i t i n g  propouaded as  the 1a.t will 
and testanlent of H i l d a  S. Duke  was executed i n  accordailce n i t h  the 
folmali t ies  required by law, and t h a t  the court is not  aTTare of a n y  r r i -  
dence to  the  contrary. Hence  i t  was proper  fo r  the court to  g i ~ e  the 
in;trnction quoted abo\ c. T h e  verdict i i  niadc to rest upoll the findilig of 
the ju ry  upon  the eridence offered. 
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Other  assignnlents require no express consideraticln. Pre jud ic ia l  e r ror  

does not  appear .  Indeed, the csse appflars to h a r e  been fa i r ly  presented 
to the j u r y  upon conflicting evidence, and the j u r y  has  resolred the  case 
in favor  of the  validity of the will. 

Hence i n  the judgment f r o m  which appeal  is  taken, there is 

KO error. 

L. B. GALI,IJIORE, W. F. PAGE, D. R. SAUNDERS, 'T. C. VAUGHS, H. B. 
BARGER, 0. L. RUTH, C. A. BROWN, R. I. JIcCLUSKEY a s n  T. R. 
TORK, TI~CSTEFS OF TEE SORTH CAROLINA COSFERExCE OF THE 
PILGRIM HOLINESS CHURCII OF AMERICA, ... STATE HIGHWAY 
AND PUBLIC WORKS COJI1\IISSIOS ( O F  THE STATE O F  SORTH 
CAROLISA) . 

(Filed 14 January, 1933.) 
1, Pleadings 3 30- 

Whether tlie clerk of the Superior Court has j~ii~isdiction on a niotion 
to strilie under G.S. 1-133, Qftncve?  

2, Appeal and Error § 40f- 

Since the prejudicial effect of objectional allegations in a pleading ordi- 
narily arises froin a reading of such allegations to the j n r ~ ,  it  would seem 
that such allegntions could not be prejudicial in a hearing before the clerk. 

3. Same- 
The denying or granting of a motion to strilie allegations from a pleading 

umder the provisions of G.S. 1-133 will not be disturbed on appeal unless 
it is inade to appear that appellant was prejiidiced thereby. 

r p o n  appeal from a ruling upon a motion to strilje, the Supreme Court 
will not undertake to chart the course of the trial in adrance of the 
hearing. 

5. Eminent Domain 3 & 

Coinpensation recol-erable by a laadonmer for tlie taliing of his property 
by riuinent domain for highway purposes, is the difference between the 
fair uiarlret l-alue of the property ns a whole immediately before tlie talring, 
and the l-ahie of the reniainder immediately after tl e taliing, less general 
ant1 special benefits. 

6. Same- 
In  estimating the fair  market ralue of land before and after the appro- 

priation of a portion thereof, all capabilities of the property and all uses 
to I\-hicli i t  is adapted, which affect its value in the inarliet, are to be con- 
sidered, and not merely its l-alue for that use to which i t  had been applied 
by the owner. 
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7. Same- 
Where property of an ec1uc:i tional institution is taken for highway pur- 

po.ec, it  ~l iould be determined whether the remaining property is more 
~ a l u a b l e  for institutional purpofes t l ~ a n  for any other use, since elements 
of clcpreciation n lien the property is used for educational purposes ma>- ~ i o t  
obtain if the prol~ertg is put to some oilier use. 

8. Eminent Domain 5 18c- 
I n  a special proceeding to assess conlpensatio~l for laud of an educational 

institution talien for higlin-ay purposes, 6.9 .  136-19, any evidence x.liic11 
aids the jury in fising a fair luarket value of the remaining land, and its 
diminution by the burden upon it, including everything wliich affects the 
market ralue of the land remaining. is competent. 

111 n special proceeding to assess compensation for land of an educational 
inititution tahen for liigliway purposes, it iq not required that  petitioners 
alleee w t h  particularity tlle rarionq respects in which tlle property 1 1 : ~  
been adversely affected by the ne\T highwag, G.S. 10-12, and since evidence 
in support of all elements of daniaqe rrcoverable is competent under tlie 
general allegation of damage, petitioners are  not prejudiced by an  order 
strihirig from the petition allegations relating to particiilar elements of 
clamage. 

10. Eminent Domain § 8- 
Where part of the property of an educational institution is taken for 

highn ay purposes, the ascertainment of the fair market ralue of tlie re- 
ninlning lands fur educational purposes does not dellend upon the actual 
a\ailability of one or more prospective purchasers tor that purpose, but 
the exibtencc of a buyer for such pllrpose, w l ~ o  is able and willing to buy. 
but nnder 110 necewity to (lo so, will be ascmned. 

,IPPE.~I.S by petitioners and respondent f rom Fountain, i3'pwial Judge ,  
1 9  Ju ly .  1954, C i d  Terni  of FO~SYTH. 

T h e  petitioners, Trustees of the K o r t h  Carol ina Conference of t h e  
P i lg r im IIvliness Church  of -Ilnerica, as onners  of described lands i n  
K e r n c r ~ ~ i l l e  T o ~ r n s h i p .  Forsy th  County, instituted this special proceed- 
ing  to recoper conlpensation f o r  the  taking and appropriat ion of a portion 
of their  property by  tlie S ta te  IIigliway and Public  TTorks Conimission. 
respondent, f o r  use f o r  public highrray purpoces. 

Tlie appeals relate solely to rulings on respondent's motion to strike 
designated portions of the petition. 

Pet i t ioners  om1 a n  acreage t ract  located one-half to  three-fourths of a 
mile ea-t of the city l imits  of the  Town of Kernerwil le .  T h e y  constructed 
buildings and ~ a r i o u s  improve~rlents  thereon, making  the property suitalde 
f o r  the who01 site and  campus of the P i lg r im Bible College, a n  Agency 
of thr, P i lg r im Holiness Church.  Thi. inst i tut ion is conducted on the  
property. offering high school, junior  college and theological courses. 
Respondent has  relocated U. S. Highway #421 and i11 doing so has  con- 
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structed a new highway through petitioners' propwty. The petitioners 
seek compensation for the appropriation of a portion of their property 
for such highway purposes, alleging that the decrease in fa i r  market value 
raused thereby "is a t  least $4+,032.37." 

Respondent moved under G.S. 1-153 to strike designated allegations of 
the petition, principally allegations in paragraphs I? and 7 thereof. The 
clerk ruled thereon. Respondent excepted to all I-ulings adverse to its 
contentions and forthwith appealed to the Superior Court. 

I n  the Superior Court, the judge, upon respondent's motion, remanded 
the proceeding to the clerk for further proceedings in confornlity with 
law ( A b e n ~ o t l ~ y  v. R. R., 150 S . C .  D i ,  63 S.E. 180 1, the order providing 
that  respondent's exceptions to the clerk's order w i 3 e  preserved for hear- 
ing a t  a later date. Thereafter, before the clerk, the parties entered into 
a stipulation providing that  in the e ~ e n t  of an ap3ea1, upon conclusion 
of the pl.oceedings before the clerk, the Superior Court judge would first 
hear and dispose of rcepondent's exceptions to the clerk's order disallow- 
ing in par t  the motion to strike. Commissioner appointed bp the clerk 
assessed dainages to petitioners' property a t  $14,071.00. The clerk con- 
firmed their report. Respondent excepted and appealed. 

There has been no trial de  novo before a jury as to the award to which 
petitioners are entitled as cornpensation for responc!ent's said appropria- 
tion of their property for highx~ay purposes. Judge Fountain heard the 
motion to strike de novo rather than on exceptions to the clerk's order; 
and to the rulings incorporated in an order signed by Judge Fountain, 
both petitioners and respondent excepted and appealed. 

BOBBITT, J. Does the clerk have jurisdiction to rule on a motion to 
strike interposed under G.S. 1-153 2 Ilisposition cf these appeals does 
not require an  anslrer to this question. Hex-ever, we note that  thiq stntute 
provides: "-lny such motion to strike any matter out of anx pleading 
may, upon ten days' notice to the adver5e party. be heard out of term by 
the resident judge of the district or b ~ -  any judge ;.egularly assigned to 
hold the courts of the district." Too, the prejudicial effect of objection- 
able allegations in a pleading ordinarily arises f r o x  the reading of such 
allegations to the jury even though e~ idence  in  support thereof is not 
admitted. Priz-effe v. Priveffe, 230 S.C.  52, 51 S.E. 2d 925; L i g h t  Co. 
P .  7Iou~mro7, 231 x.C. 332. 56 S.F. 2d 002. Rence, tllc prejudicial effect 
of objectionable allegations in a petition filed under G.S. 40-12 ordinarily 
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would not arise unless and until the proceeding comes to the Superior 
Court for  trial de nouo by a jury on the issue of damages. 

stated by Ercin,  J., in  Hinson t>. Brift, 232 K.C. 379, 61 S.E. 2tl 
185: "This Court does not correct errors of the Superior Court unless 
such errors prejudicially affect the substantial rights of the party appeal- 
ing. Hence, the denying or overruling of a motion to strike mattcr from 
a pleading under the provisions of G.S. 1-153 is not ground for rerersal 
unless the record affirmatively reveals these two things: (1) That  the 
matter is irrelevant o r  redundant; and (2) that  its retention in the plead- 
ing mill cause harm or injustice to the moving party." Conversely, if a 
motion to strike irrelevant or redundant matter from a pleading is crro- 
neously allowed the ruling will not be disturbed unless i t  is made to 
appear that the pleader will be prejudiced on account thereof. , 

And i t  has been held consistently that, upon appeal from a ruling on a 
motion to strike, this Court will not undertake to chart the course of the 
trial in advance of the hearing. Daniel v. Gardner, 240 N.C. 249, 8 1  
S.E. 2d 660. and cases cited therein. 

The respondent brought no condenmation proceeding. Instead, as 
authorized by statute, i t  seized and appropriated a portion of petitioners' 
property for public use for highway purposes. Enable to agree as to 
what constituted just compen~ation, petitioners seek to hare  the amount 
of their recovery determined by special proceeding in  accordance with 
G.S. 136-19. Jfoore 2.. Clark,  235 S . C .  364, 70 S.E. 2d 18%. 

The procedure in such special proceeding is that  prescribed in G.S. 
Ch. 40, entitled, "Eminent Domain." G.S. 40-12 specifies the necessary 
allegations of such petition. I n  brief, these consist of allegations that 

-<loners petitioners own the property appropriated and pray that  commi:.' 
be appointed to ascertain and determine the amount of compensation 
"which ought justly to be made." G.S. 40-17. The respondent, by an- 
w e r ,  may challenge the allegations of petitioners on which they seek to 
recover compensation. G.S. 40-16. These statutes do not seem to con- 
template that  petitioners allege with particularity the various respects 
in which their property has been ad~er se ly  affected by the nerv h igh~my.  
There is no requirement that  petitioners do so. 

Upon confirmation of the report of the commissioners, exceptions 
thereto may be entered; and, upon appeal, the issue as to the amount of 
damages or compensation is for determination de no130 by a jury a t  term 
time. G.S. 40-19; G.S. 40-20; Procfi7r I . .  H i g h r n y  Con?., 230 N.Ci. 687, 
55 S.E. 2d 479. 

Jus t  con~pensation, to which the lando\~ner  is entitletl, is the difference 
bct~veen the fa i r  market ralue of the property rrs n wholc  immediately 
before and immediately after the appropriation of a portion thereof for 
hig11rr.a~ purposes. Abcrnrrfh!l 7.. I?. K., 150 X.C. 97, 63 S.E. 180; Light 
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CO. v. Carr inger ,  220 S . C .  57, 16  S.E. 2d 453. Where the appropriation 
is for  11ighway purposes, the general and special benefits, if any, accruing 
to the landowner from the location and con~truction of the new highway, 
inust be taken into consideration. C.S. 136-19; Ht'ghway Corn. . I>.  H a r t -  
ley, 215 N.C. 435, 11 S.E. 2d 314; Proc tor  v. H i g h w a y  Corn., supra .  I n  
short, damages are to be awardrd to conlpensate fol. the loss sustained by 
!lie landowner. Liglrf C'o. 7 % .  Moss ,  260 N.C. 20C, 1 7  S.E. 2d 10. I n  
. l be rnc l fhy  v. 12. R., srrpta, C o n n o r ,  J., expresses tlle gist of the rule: 
"The compensation n ~ u s t  be full and complete altd include everything 
nhic11 affects the value of the property taken and il relation to tlle entire 
property affected." 

I n  paragrapti six of the petition, petitioners h a w  alleged in separately 
numbered paragraphs fourteen elements or items of damage to their prop- 
w t y  ; to each they assign a specific amount ; and in paragraph seren they 
~uinmar ize  and tabulate tlie items, "hereinabove fully alleged," the total 
of the fourteen items being $44,086.27, the anioun- of conlpensation the 
petitioners seek to recortr. Except in iuinor particulars, these  allegation^ 
were stricken. 

I t  would unduly encumber this opinion to consider in detail each of the 
rhallenged fourteen paragraphs of paragraph 6. Careful consideration 
impels the conclusion that the order of Judge Fountain does not and will 
not  prejudice either petitionrrs or respondil t  in the tr ial  de n o r o  before 
:I jury of the issue as to the rtward to ~i-hich petitioi~ers are entitled. 

' ( i h y  eridence \vliicli aids the jury in fixing a f a . r  market value of the 
lnnd, and its diminution by the burden put upon it, is relevant and should 
I w  heard;  anv evidence which does not ulcacure up to this standard is cal- 
rwlated to confuse tlie minds of the jury, and should be excluded. This is 
:IS f a r  as we can safely go in the present state of the case." Aiberna fh ! l  
P.  R. I?,. sr1p1>0. 

Since the petitioners, without setting forth in their petition the specific 
~1lements they contend caused a diminution in fa i r  market value, may 
offer evidence within the rule quoted in the preceding paragraph, they are 
in no n a y  prejudiced by the ruling of Judge Fountain. Keither G.S. 
136-19 nor G.S. 40-12, nor any decision to wliich our attention has been 
clalled, requires such particularization as a prerequisite to the introduction 
of relevant eridence. The petitioners may offer all competent eridence 
~.c.le~-ant to the iisne to the same extent as if the stricken allegations were 
now in tht. petition. 

T\Tllile IW refrain from charting the course of the trial and froin antici- 
p t i n g  questions of evidence that  may arise, it may be helpful to call 
attention t o  the matters discussed below. 

Thiq is not an action for dan~ageq based on tort b ~ t  a special proceeding 
~ i n d e r  th? statntc for just coinpeil~atioil. A b e r n c ; f h y  2. .  R. R.. supra .  
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Hence, evidence as to noise and smoke, etc., as i n  R. R. v. Avmf ie ld ,  167 
S . C .  46-1, 83 S.E. 809, in jury  to a spring, as i n  Brow11 v. P o w e r  C'o., 140 
S . C .  333, 52 S.E. 954, or the appropriation of a portion of church prop- 
erty '(used for hitching horses," and tlie frightening of horses and the 
distraction of worshippers by the noise of passing trains. as in R. R. v. 
Church,  104 N.C. 525, 10 S.E. 761, or damage on account of the ponding 
of surface waters, and the necessity for additional fencing of cultirated 
land, as i n  R. R. c. W i c k e r ,  74 N.C. 220, or injury to a spring, the re- 
quirement of additional fencing, and the inconrenience of having a field 
cut in t ~ o ,  as i n  Fre~cTle  c. R. l?., 49 N.C. 89, was not relevant as a basis 
for the recorery of special damages. -4s pointed out by Walh-el,, J., in 
R. R. 7%. lffg. Co., 169 S.C. 156, SS S.E. 390, such adrerse effects are not 
qeparate items of damage, recoverable as such, but are relevant only a:, 
circmnstances tending to show a diminution in the over-all fa i r  market 
ralue of the property. 

I n  X. R. v. C h u r c h ,  supriz, the adverse effects sho~vn tended to show a 
decrease in the fair  market value of the land for church purposes. I t  
was noted in the opinion by X e r r i m n n ,  C. J., that the property n-as of 
trifling ralue for purposes other than as a place of worship. I t  followed 
that  any circumstances that  depreciated its fa i r  nlarket value for church 
purposes adversely affected the property in respect of the use for which 
it n-as most ~ a l u a b l e .  

111 e~ t ima t ing  the fa i r  niarket r d u c ,  before and after the appropriation 
of a portion thereof, ('all of the capabilities of the property, and all of 
tlie use; to which it map be applied, or for which it is adapted. which 
affect its r-alue in the niarket are to be coasidered. and not merely the con- 
dition it iq i n  a t  the time and the use to which it is then applied hp the 
o~vner." R n m h i l l ,  J. (now C. J.). in L i g k f  Co. c. X o s s ,  supra;  also scc 
Browtl  1) .  I ' o i c~r  Po., slrpn.7. 

Careful consideration of tliese principles is appropriate in this case. 
N a n y  of the elements of damage alleged in the petition concerned thc 
adrerse effect of the appropriation of a portion of petitioner.' land upon 
the coiitin~ied u v  of the property aq the school site and campui of an  
educational institution. I t  may be that the property of petitioners was 
and is more raluahle for institntioiial purposes than for any other use to 
~vhich  it might be applied. Determination of this fact would seem rele- 
rant .  I f  perchance the property inrolrcd has a greater fa i r  market v a l n ~  
for another purpose adrersc effects relating solely to use for institutional 
piirposes ~ ~ w u l d  seen1 to be lacking in materiality. Bp Tray of illustration : 
Inqtances come to mind where a college, orphanage or other inqtitution 
owns acreage. now n~i th in  tlie heart of a city but far  beyond the city limit. 
TI-lien acquired. I t  may be that in such cape the fa i r  nlarket ralue today 
is much greater for subdivision and d e r ~ l o p n ~ e n t  for bu4ness and resi- 
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clential purposes than for institutional purposes. :For institutional pur- 
poses, the congestion in  its present location may be a disadvantage rather 
than a n  advantage. Since the fa i r  market value both before and after the 
taking of a portion thereof for a street would be greater for  purposes 
other than for institutional use, evidence relating to elements that  would 
affect the f a i r  market value only for institutional purposes would seem 
irrelevant. 

Difficulty is encountered when one undertakes lo determine the fa i r  
market  value of property now constituting the school site and campus of 
an  educational institution. The  reason is tha t  there will be few, if any, 
prospective purchasers for such property for such use. Even so, the ap- 
plication of our concept of fa i r  market value does not depend upon the 
actual availgbility of one or more prospective purchasers, but assumes the 
existence of a buyer who is ready, able and willing to buy but under no 
necesbitg to do so. B r o w n  v. Power Co., supra;  Light Co. v. ilfoss, supra. 
"Of course, the market value of a church could not be determined by 
saying just what somebody would give for that  piece of property, because 
the ordinary citizen does not want to own a church, but what would a 
congregation that  desired a church gire for the church. I n  like manner, 
a college campus must have its value determined b ~ r  what somebody who 
wanted a college would give for the property with that  campus." Pro- 
ducers Wood Presei-ving Co. v. Com'rs-of Sewerage (Ky.) ,  12 S.W. 2d 
292. 

On respondent's appeal, we do not pel*ceix-e tha t  the respondent has been 
materially prejudiced by ,Judge Fountain's ruling adverse to its con- 
tention. 

F o r  the reasons stated, the judgment of Judge Fmnta in ,  in respect of 
both appeals, is affirmed. 

Petitioners' appeal : Affirmed. 
Respondent's appeal : Affirmed. 

STATE Y. 3L4RIOX GORDOK. 

(Filed 14 Jnnunry, 1955.) 
1 .  Homicide 5 1- 

The iutentional killing of a hu~nan being with 8. deadly weapon raises 
the presumptions that the killing was unlawful and that it was done with 
malice, constituting it murder in the second degree. 

2. Same- 
The requirement that the killing of :t human being with a deadly weapon 

must be intentional in order for the presumptions from such killing to 



FALL TERM, 1954. 

arise does not import that defendant must hare intended to liill, but only 
that he should have intentionally used the deadly weapon. 

T h e r e  the State's evidence tends to establish a n  intentional killing of a 
liliinan being with a shotgun, and defendant does not contend that the gun 
was discharged accidentally, bnt defends solely on the ground that he 
killed in self-defense, the presum~tions fronl an intentional killing with a 
deadly weapon obtained, and i t  is incumbent upon tlle defendant to satisfy 
the jnry of the truth of facts jnstifging or mitigating the killing. 

4. Homicide § 27h- 
Where, in a prosecution for nlurder in tlle second degree, the State's 

evidence tends to establish the intentional killing of a human being with a 
dendly weapon by defendant, and defendant defends solely upon the plea 
of self-defeuse, nonsuit is properly denied, and the is properly sub- 
mitted to the jnry upon the question of defendant's guilt of murder in the 
second degree, guilt of manslaughter, or not guilty. 

5. Homicide § 18- 
Where, upon the voir dire, the State's evidence discloses that a t  the time 

of making the declarations, declarant n-as in an obviously critical condi- 
tion and stated he would "nerer make it," and that  shortly thereafter he 
died, i s  lteld sufficient predicate for the admission of his statements as  
dying declarations. 

6. Same-- 
The admissibility of statements as  dying declarations is for  the trial 

court to decide, and its decision is reviewable only for the purpose of 
determining if there was any evidence tending to show the facts essential 
to admissibility. 

Proper predicate having been laid for the admission of declarant's state- 
ments as  dying declarations, testimony of such declarations, including a 
declaration that declarant was not doing anything to defendant when 
defendant shot him, is properly admitted, and the fact that  the declara- 
tions were made in response to questions of an officer spontaneously asked 
in regard to the yes gcstac! does not render them incompetent, the court 
having excluded a declaration as  to a conclusion of declarant that  defend- 
ant had no cause or reason to shoot hiw, and limited the declarations to 
the res gesfae. 

8. Criminal Lam 5 7+ 
-2ssignments of error to the charge must be predicated upon exceptions 

previously noted in the case on appeal. 

9. Criminal Law § 70- 

Assignments of error not supported by argument or authoritr cited in 
the brief a r e  deemed abandoned. 

APPEAL by defendant f r o m  G,ryn ,  J., 8 March,  1954 Term, of FORSPTH. 
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Criminal prosecution on bill of indictment charging the defendant with 
the first degree murder of Joscph Hoyles. Upon call of the case for trial, 
the Solicitor announced that  the State would not ask for a rerdict of 
guilty of murder in the first degree, but would ask for a rerdict of guilty 
of murder in the second degree. 

During the afternoon of Monday, 15  February, 1954, the defendant 
shot the deceased. The defendant used his single-barrel, sixteen-gauge 
sliotgun. The shooting occurred on the defendant's premises, the deceased 
and the defendant being the only persons there. F i o m  6 p.m., or there- 
about, the deceased was in  the City Hospital, Winston-Salem, where he 
was under the constant attention of doctors and nurses. An  emergency 
operation was performed. Ea r ly  Tuesday morning he died, the cause of 
death being the shotgun wounds inflicted by the defendant. 

The jury returned a rerdict of Guilty of Xurder  i n  the Second Degree. 
Thereupon, the court pronounccd judgment tha t  defmdant be confined in 
tlie State's Prison for a term of not less than six ( 6 )  years nor more than 
eight (8 )  years, from which the defendrint appealed assigning errors. 

Attorney-Geneva1 ,VcMzillan and 21ssistant Attorney-General Lore  for 
the  Stat?. 

Buford  T .  Henderson for defendant ,  trppellant. 

BOBBITT. J. When the killing with a deadly weapon is admitted or 
established, two presumptions arise: (1) that  the killing was unlawful; 
( 2 )  that it was done with malice ; and an unlawful Id l ing  with malice is 
murder in the second degree. I n  ,E. v. Gregory, 203 N.C. 528, 166 S.E. 
3S7, where the defense was that  an  accidental discharge of tlie shotgun 
caused the death of the deceased, i t  was stated that  the presumptions arise 
only when there is an intentional killing with a deadly weapon; and since 
tlie Gregory case it  has been often stated that  these presumptions arise 
only when there is an intentional killing with a deadly weapon. But  the 
expression, intentionnl l d i n , q ,  is not used in the sense that  a specific 
intent to  I d 7  must be admitted or ectablished. The sense of the expression 
is that  the presumptions arise when the defendant intentionally a s m l l t s  
auother with a deadly weapon and thereby proximately causes the death 
of the person assaulted. S .  I ) .  Ccphus, 230 S.C .  521, 80 S.E. 2d 147; 
S. v. TT'in,qler, 238 N.C. 485, 73 S.R. 2d 303; S .  2.. Jones, 185 K.C. 142, 
124 S.E. 121. A specific intent t o  kill ,  while a necessary constituent of 
the elements of premeditation and deliberation in first degree murder, is 
not an element of second degree murder or manslaughter. The intentional 
use of a deadly weapon as a weapon, when death proximately results 
from such use, gives rise to the presumptions. S. v. Quick,  150 S . C .  820, 
61  S.E. 168. The presumptions do not arise if an instrument, which is 



per sc or may be a deadly neapon, is not intentionally used as a weapon, 
e.g., from an  accidental discharge of a shotgun. 

Th? defendant's plea is self-defense. There is neither evidence nor con- 
tention that  the shotgun discharged accidentally. The defendant'< testi- 
mony nn(1 contention is that  he shot the deceased ~vhen  under the reaqon- 
able allprehension that it mas necessary to do so in order to  protect him- 
self from drat11 or great bodily harm. The State offered plenary evidence 
and the tlefendant atlnlittcd that  death proximately resulted from shotgun 
wound. i o  inflicted. Support of the defendant's plea of self-defense arises 
out of tile defendaiit's evidence, principally his own testimony, not out of 
the State's elidenee. rnder these facts, the presumptions arose; and so 
it wa* i:lcumbent upon the defendant to satisfy the jury of the truth of 
facts nhich juqtified or mitigated the killing in accordance with legal 
principle. too well settled to ~va r ran t  reiteration. 

From the foregoing, it appears that  there was no error in overruling 
the motions for judgment as in case of nonsuit; and, under the court's 
instrnctions. it was for the jury to determine, in accordance with their 
finding.. a* to facts, whether the defendant was guilty of second degree 
murder or manslaughter or not guilty. The case was properly subrriitted 
to the jwy in this manner. 

Thp defendant insists that the court erred in the admission of testimony 
of tlie sheriff, a State's witness, as to declarations made by deceased. 
The facts necessary for an  understanding of this assignnieilt of error are 
set out below. 

I n  the hospital Emergency Room, between 6 and 6:30 p.m., Dr.  Glod, 
a medical expert, found the condition of deceased to be as follows: Lo- 
cated in the upper left abdomen, there mas a ragged wound, four to five 
inche- in diameter. H i s  intestines mere outside his abdominal cavity. 
H e  wa.. suffering from profound shock. By intravenous fluids and blood 
t r a n s i u ~ i o ~ l s  he was prepared for an emergency operation. At operation 
i t  wa- found that there were severe, multiple perforations of the upper 
five feet of his sinall intestines, with perforations through the area where 
blood is supplied to these intestines and n~ult iple perforations to tlie left 
side of his large bowel. H i s  left kidney was completely shattered along 
the lower half. IZe had a deep wound in his muscles in the back, riglit 
below the kidney, with shattering of the lateral portions of his spine in 
that  area. The wound extended to a point approximately two inclles 
from the surface of the skin in the back and contained wadding and 
numerous metallic pellets. There mas no wound of exit. During and 
after the operation he was given approximately sixteen pints of blootl. 
Dr. Glod remained with him constantly until he died, some eight and 
one-half hours after the operation, as the result of this gunshot ~vound. 
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E. G. Shore, high sheriff of Forsyth County, testified that he saw the 
deceased in the hospital Emergency Room about 7 o'clock p.m. and then 
talked with him. This was their only conversation. The doctors and 
nurses were working in and out of the room while he was there. The 
deceased was conscious. 

Upon objection to testimony as to their conversation, the court, in 
accordance with the approved practice, excused the jury. I n  the absence 
of the jury, the sheriff testified: "I said to him, 'Joe, you are seriously 
wounded, and you may not survive.' He  said to m., he says, 'Sheriff, I 
will never make it. I can't make it.' I says, 'Now, if you haye got any 
statement to make, tell me the truth, because it may be your last one.' " 
Vpon this testimony, particularly the deceased's statement that he knew 
he would not make it, the court ruled that the sheriff's testimony as to the 
declarations of the deceased, relating to the res gsstae, would be com- 
petent. 

Upon the return of the jury, the sheriff was askl:d what conversation 
he had with Boyles in the hospital Emergency Room. After repeating 
substantially the same testimony he had given in the absence of tlie jury, 
he continued: "-4nd I said, 'Did this man have any cause or reason to 
shoot you?' He  says, 'None whatsoever.' " I t  is noted that defendant 
did not object to this question, but promptly moved that the answer be 
stricken. The court immediately allowed defendant's motion. I t  is 
apparent that both the motion and the ruling were addressed to the decla- 
ration of deceased to the effect that defendant had no cause to shoot him; 
for the court, in explanation of the ruling, pointed out that such declara- 
tions mere admissible only when the testimony itself could have been given 
by the declarant, if living, as a witness in court, and therefore must relate 
to  facts and circumstances, not conclusions. 

The record as to what then transpired is as follovis: 
"THE SOI~ICITOR: What was said there about who did the shooting? 

-4. I asked him if Marion Gordon shot him, and he said he did. Q. Did 
he tell you \$.here he was at the time Marion shot him? A. Yes sir, he did. 
Q. Where did he say he was? A. Up near the barn. Q. Did he make any 
statement to you about whether he mas doing anything at  all to l lar ion 
Gordon? OBJECTIOS OVERRULRI) and defendant, in apt time, excepts- 
EXCEPTIOS S o .  1. A. He  said he was not. THE COURT: The Court 
allows the character of the question, so far as any leading is concerned. 
I)id you say he said he was at  the barn, Sheriff? A. Yes Sir. THE 
SOLICITOR : Did he tell you where he was standing at the time he 1-i-as shot 
by Riarion Gordon? -4. H e  said he was standing just outside of his auto- 
mobile. Q. What inquiry did you make, Sheriff, about what, if anything, 
he was doing to Marion Gordon at the time? A. I asked him if he was 
doing anything to Marion Gordon, and he said he was not." 
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The further testirnoiiy of the sheriff relates to his observations a t  the 
scene nllere the shooting occurred and is not pertinent to the assignment 
of error under discussion. 

I t  does not appear that  the defendant objected to any of the foregoing 
que>tions except: "Q. Did he make any statement to you about whether 
he n a- doing anything a t  all to Marion Gordon?", to x~hich  the witness 
ansnertd, "He said he was not." I t  appears further tha t  substantially 
the nwlile q~ie-tion was later asked, and a like answer given, without objec- 
tion. But,  without regard to whether the defendant may be considered 
as haring made an  objection to each question invoking testimony as to 
the declarations of deceased, the testimony given was competent. I n  S. c. 
I . l 7 i 1 l l r ~ ~ ? z ~ ,  168 S . C .  191, 83 S.E. 734, the dying declaration of the deceased 
that the defendant had shot him, without cause, was held properly ad- 
mitted. See: 8. c. Bea l ,  199 X.C. 278, 154 S.E. 604. Here, the court 
excluded testimony to like effect, carefully limiting the testimony to facts 
and circunistances comprising the res gestae. Under the facts disclosed 
11ert1. e approre the rulings of the court. Certainly, under the W i l l i a m s  
ctrse. no error prejudicial to the defendant is shown. 

Defendant, i n  his brief, bases his position upon the proposition the 
eritleiice failed to disciose a sufficient predicate for the admission of any 
testilnony by the sheriff as to declarations of the deceased. The necessary 
b a ~ i s  for the adnlission of such evid~nce  has been stated often. 

I n  S. 1 . .  Jordan ,  216 S .C .  356, 5 S.E. 2d 156, Seawel l ,  J., said: "The 
conditions under which such e d e n c e  may be admitted have been vari- 
O U J ~  ktated, but the summary, by .Idtrrrls, J., in S. v. Collins,  189 N.C. 15, 
126 S.E.  98, is sufficiently clear: 'The rule for the admission of dying 
declal ation> is thus stated : (1) At the time they were made the declarant 
should have been in  actual danger of death;  (2)  he should have had full 
appreheasion of his danger; ( 3 )  death should have ensued. 8. z;. Mills ,  
91 S . C .  581, 594.' F o r  the sake of completeness, although not important 
in the case at bar, we might add to this a fourth condition that  the declar- 
ant, If living, would h a r e  been a competent witness to testify as to the 
matter. 8. v. B e a l ,  199 N.C. 278, 297, 154 S.E. 604." 

Defendant insists the declarations should have been excluded as incom- 
petent because made in answer to interrogatories calculated to lead the 
deceased to make particular statements. A rule to this effect is embodied 
in a Texas statute. Vernon's Texas St. 1948, Article 785, subd. 3. The 
several Texas decisions cited by defendant must be read with the statute 
in mind. I n  People  v. R a n e ,  213 N.T.  260, 107 N.E. 655, L.R.A. 1915F 
607, Ann. Pas. l916C 655, cited by defendant, the Court ~ o i n t e d  out that  
thi. TT-as the rule, independent of a statute such as that  of Texas, applying 
to statements of the wounded person in  regard to his hope of recovery 
ju>t as much as t o  statement.. respecting the identity of his assailant. I n  
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the S e w  York case, the admission of the dying declarations i n  the case 
under consideration was approved; but the court took occasion to dis- 
approve the use by officers of a questionnaire, calling for a "Yes" or "No" 
answer by the declarant to questions printed thereon, e.g., "Do you now 
believe that  you are about to die?"--"Have you a : ~ y  hope of recovery 
from the effects of the in jury  that  you have received?"-'(Are you n-illing 
to make a true statement as to how and in what manner you came by the 
injury from which you are now suffering?" 

I t  is to be noted that  no uncertainty exists i n  this case as to the identity 
of the assailant. Furthermore, it  would appear that  under the facts here 
the declarations would have been deemed competent under the Texas 
and New York cases; for here the circunistances are riuch that  the inquiry 
was not perfunctory, by filling out a questionnaire, to be kept available 
in the e ~ e n t  the injured man perchance took a turn  for the worse, but 
as nearly spontaneous as declarations by one undcr the circumstances 
could be. 

The facts concerning his then obviously critical condition, a t  the time 
of his declarations and continuously thereafter until his death, together 
with his conscious statement that  he would '(never make it," furnish ample 
basis for the ruling of the court admitting evidence as to his declarations. 
I t  is to be noted that  the admissibility of the evidence was for the court 
to decide, his decision being reviewable only for the purpose of deter- 
mining whether there was any evidence tending to show the facts essential 
to  admissibility. Stansbury, N. C. Evidence, sees. 8 and 146; S. t. Poll ,  
8 S.C.  442 ; S. v. Jordan ,  s u p m .  

TKO assignments of error are directed to  the charge. Whether these 
assignn~ents of error sufficiently particularize wherein it is contended the 
court failed to charge correctly, S.  z.. Dil l iard,  223 N.C. 446, 27 S.E. 2d 
Sj, need not be decided, for  me find that  they are not based on exceptions 
previously noted in the case 011 appeal and must be Jisregarded. Jfoore 
I . .  Crosszcell, 240 N.C. 473, 52 S.E. 2d 205. 

N o  reason or argument is stated and no authority i3 cited in appellant's 
brief bearing upon the other assignments of error. Hence, they are 
deemed to have been abandoned. S. v. Rittings, 206 N.C. 798, 175 S.E. 
299. 

The procedure as  to taking exceptions, bringing them forward in the 
aa*ignments of error, and preserving them as required by Rules 19 (3) ,  2 1  
and 25 of the Rules of Practice in the Supreme Court, 221 S . C .  554, 
555 and 562, iq set forth in detail in Rilzc1.s 1.. L u p t o v ,  193 S . C .  4.33, 137 
S.E. 175. The i l i s t iac t i~e  character of assignments of error, nq distin- 
guished from exceptions, is pointed out by Barnh i l l ,  C. J., in Dobias v. 
TT'h i fe ,  240 N.C. 650, S.3 S.E. 2d 785. As D e n n y ,  J., expressed it in S. v. 
R ~ . i f f ,  225 S . C .  364. 34 S.E. 2d 408: ('An argum2nt unsupported by 
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exception is as i n e f i e c t i ~ e  a <  a n  exception without argument  or citation 
of authori ty .  Curlee r. Scales, 223 N.C. 785, 29 S.E. 2d 576.'' 

The  jury, upon r ~ h i c h  pr imary  responsibility f o r  decision rested, re- 
jected defendant's plea and evidence of self-defense. T h e  rerdict  and  
judgnwnt, n o  prejudicial e r ror  appearing,  will be upheld. 

N o  error. 

C I T l  Or GREESSBORO. I \ D  ROBERT 13 FRAZIER, 31. A ARSOLD, 
71-II.LIAM B. BrRKE. J A CANNON, J R .  E C FAULCOKER, WIL- 
LIAU JI IIAJIPTOS. IYD BOTI) R MORRIS T HERMAN AJIASh 
h\IlTH loR A \ n  O\ B E H I L ~  OF H I V S T L ~  B U D  ,ILL OTHER CITIZETS A l \ D  

T \\r \ - X I  1:s or 7 1 1 ~  ('ITT OF GREEXSBORO A 4 A D  SLBSC~IBERS TO GRCESS- 
I3( )RO WAR l\IEJIORTAIL E'VSr). ahD GREENSBORO WAR MENORIAL 
T i  S D  ('O\IMISSIOS, P I STIXVART. S R ,  CHARLES T HAGAS, BEN 
( ()YI: C D BRO LDIIT RST. J R  . J E SMITH, J C JICLAUGHLIS, 
3 1 1 : ~  C 13ExRY SIKCS, ALLCS C JIrSWEEiV, FIELDING L FRY, 
I\- 11 TORI<, RALPH L T,F,WIS. ~ A U I ,  c SHU, ORTON A BOREN, 
( '  \ I  YASSTORT. J R  , i \ n  W 11 S t  IALIVAX, SR . C o v \ r ~ s s r o \ ~ ~ s  

(Filed 14 January, 1933.) 
1. Statutes § 3a- 

The ascertainn~e~lt of the lrgislntive intent is the objectire of statutory 
colic trnction. 

2. Same- 
Ordinarily, word.: of a statute \T-ill be given their natural, approred, and 

recognized ~neaninq. 

3. Sanlc- 
The Innfinage of a statute  nus st be read conte.;tnall~, and whrn its mean- 

inc i. anibiquous, reivrt may be had to tlie subject mutter and the objects 
ant1 1)11r]poses s o ~ z l l t  to be accomplished. 

The law in effect a t  the time of the passage of an act mar  be considered 
in ascertaining the legislative intent. 

5. Taxation b 

Anditorinms, playcronncls, and recreation centers are not necessary mu- 
nicipal expenses within the 1ue:lning of Art. TI I ,  see. 5 ,  of the Constitution 
of Sort11 Carolina, and a city niaq' not borrow money, levy or colIect taxes 
therefor without an approring vote of the people, but such purposes are  
public purposes for which it may appropriate rarious surplus funds not 
derired from taxes. 

6. Municipal Corporations § 8e- 

The memorial authorized by Ch. 436, Session Lams of 1945, must consist 
primarily of an auditorium, and if a playground and recreational faciIities 
are  included in the project they must be incidental and subordinate to the 
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auditorium, and any "other actirities" included therein must be limited to 
those which constitute public purposes within the purview of the decisions 
of the Supreme Court. 

7. Same- 
The authority of the Memorial Commission create6 under the provisions 

of Ch. 436, Session Laws of 1915, to direct the disbursement of funds 
donated for the Memorial is subject to the limitations that the disburse- 
rnents be consonant with the purpose of the act, and also that the entire 
cost of the project shall not exceed the aggregate of the donated funds, 
plus such additional amounts, i f  any, as  the city may be authorized and 
may see fit to appropriate by way of supplement thereto. 

8. Appeal and Error § + 
Adjudication of whether a municipality has power to supplement funds 

for a war memorial with moneys derived frorn sources other than taxation 
should not be made in the absence of the factual data as to the source and 
character of such funds. 

PARKER, J. ,  took no part in the consideration or decision of this case. 

h r ~ a r ,  by plaintiffs frorn Phillips, J., 11 October, 1954 Civil Term of 
GI'ILFORD, Greensboro Division. 

The City of Greensboro, and the members of its City Council, and the 
Greensboro W a r  Memorial Fund Con~mission, and its members, and 
Herman Amasa Smith, for and on behalf of himself and in  the repre- 
se i i ta t i~e  capacities indicated above, through their pleadings, asked the 
coilrt to construe Ch. 136, Session Laws of 1945, entitled "An Act To 
Authorize City Of Greensboro To Establish A W a r  Nemorial Fund  ,4nd 
A T a r  Memorial Fund Commission; To Acquire And Hold Property 
Incidental To The Construction Of A W a r  Memorial." hereinafter called 
the Act, and to enter a declaratory judgment defining their respective 
duties thereunder. 

This cause was here a t  Fa l l  Term 1953, Greensboro v. Smith,  239 
S . C .  138, $9 S.E. 2d 486, upon appeal by (original) defendant Smith. 
The error, for which the cause mas remanded, was that  the Commission, 
then attempting to exercise authority, mas an  illegal y constituted body. 
The proceedings of such Commission being invalid, tonsideration of the 
questions posed relating to the W a r  Memorial was deferred until the 
Commission was appointed and acted as a legally corstituted body. 

.Ifter the cause was remanded, these pertinent events, embodied as 
fin~~lings of fact in the judgment, transpired: 

I. The City Council appointed fifteen (15) persons as members of the 
Comnii&on, to Perve fire (5) years from date of appointment, to wit, 
1 March. 1954. 

2. On 9 Jfarch. 1054, the Commission organized a n 3  after public hear- 
ings adopted a resolution ~e le r t ing  the Wendover Arenue site for the 
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Memorial and, subsequently, after a second public hearing, reaffirmed the 
selection of said site, more than eight (8) members voting for such reso- 
lution on each occasion. 

3. On 2 June,  1954, the Commission adopted a resolution requesting 
the City to approve employment of architects to design the Memorial and 
reque:ted approval of expenditures of $1,000.00 to defray expenses of 
furniture for an office and an additional sum of $500.00 for incidental 
cslwn.es. The City Council took no action on this request. 

4. The Conlmission and itq fifteen (15) members were made additional 
parties. 
.i. The plaintifis filed an amendment to their original complaint, the 

original defendant (Smith) answered the amendment, and the new par- 
tic. anwered the original complaint and the amendment thereto. 

6. A jury trial was waived and the court found the facts, made conclu- 
;ions of  la^^, and entered judgment. The plaintiffs excepted and appealed. 

-111 parties joined in the prayer that  the court provide by its judgment 
the answers to the six questions posed in the amended complaint. The 
caourt did so, srr ic t f im.  Appellants challenge three of the answers so given. 

I t  is established by portions of the jud,gnent (paragraphs 1, 4 and 5),  
nnchallengcd by assignment of error. ( I )  that  the Commission is now 
legally constituted and has selected the Wendover S r e n u e  property as 
the ~ i t e  for the Memorial, i11 compliance with the Act and the opinion on 
the fir*t appeal;  and (2 )  that the City Council has the authority and 
duty to espend from the funds donated for the Memorial such amounts 
a< the C"omini~sion determines to be necessary to pay the incidental ex- 
p ~ n - ( ~ s  of the Cornmis~ion. and to approve the employment of architects 
and to pay thcir compensation in connection with the designing and con- 
qtrnction of the Jlemorial and its furnishings and equipment within the 
fund. available for such purposp ; and (3 )  tha t  the City of Greensboro, i n  
an-arding contracts for the construction, furnishing, and equipment of the 
Mpmorial. shall do so in compliance with General Statutes, Ch. 143, and 
other la\\ s applicable to the expenditure by municipalities of public funds 
for public purposes. 

.Ipl,ellants challenge, by assignments of error, paragraphs 2, 3 and 6 
of the j~dgmen t ,  ~vhrre in  i t  is ordered, adjudged and decreed: 

"2. That  the prorisionr of Chapter 436 of the Session Laws of 1945 
do not impose upon the City Council of the City of Greensboro any duty, 
di~cretionary or other~vise, to determine that  the construction of the W a r  
I\le~nol,inl and the furnishing and equipment thereof as designed by the 
Paid C"ommision on a site selected by the Comn~ission is (a) possible 
1 1  i f l i i i i  f i l e  f z ~ ~ d s  n~ 'a i lnb1e  o r  h j  dermed advisable under all the relevant 
circnni-tancer, it  being the reqponsihility solely of said Commission to 
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select a site for said hlemorial and to design or plan the same so that  i t  
can be constructed and equipped n ithin tlie funds then available. 

"3. I t  is not the duty of the City Council of the City of Greensboro to 
determine in the exercise of its discretion or otherwise whether the Memo- 
rial designed by the Coni~nissioa coinrdies wit11 the descriptire require- 
lnents set forth in Cllspter 436 of thc Session Laws of 1945 since all 
lnatters relat ire to tlie design and plan for such Memorial are by said 
A1ct left to the judgnielit and discretion of said Coinmission." 

"6. The City of Green>boro now has the lawful right to supplerilelit 
tlie fniids of the Greensboro W a r  3lelnorial Fund  by appropriations from 
available funds, not otherwise appropriated, and derired from sources 
other tlian ad vnlore tn  taxes." 

I t  is noted that  the major portion of the Act is quoted in  the statenlent 
vf facts preceding this Court's opinion relating to the fillst appeal. Refer- 
ence is made thereto and to the Act itself. 

ITclvzan C. l lyi lsolr,  ( ' i f y  - 1  ' lornc:l, t r ~ c l  L. P. ,llcLerttlou f o r  plainti f f  
I'iijj o f  Greensboro,  appel l t rn f .  

I Iomc-r  R. K o r n e g a y  for  de imidan t  Smith,  appellee.  
C h a r l e s  2'. U a g n r ~ ,  J r . ,  and  Tl ' i l l lnn~ -11. I'ol4li f o r  de f endan t  Greensboro 

1T'ar N e m o r i a l  F u n d  Cornrnission, apptdlee.  

BOBBITT, J. I11 the construction of the Act our chief concern is to  
ascertain the legislative intent. -1s stated by S t a c y ,  C .  J., in T r u s t  Co. v .  
1$ood, C'omr. o f  Banks,  206 S . C .  268, 173 S.E.  601: "The heart of a 
statute ia tlle intention of the law-making body." 

Rules of statutory construction relerant here are stated succinctly by 
J o l / n s o n ,  J., in Ccrb ( '0 .  c. C'knrlo!to.  234 N.C. 57'2, 68 S.E. 2d 433, as 
follo\vs : 

"It is an  accepted rule of atatutory coilstructioll that ordinarily words 
of n statute will be g i r ~ n  their natural, approred, i d  recognized mean- 
ing. C o ~ n r n i s s i o ~ ~ r l ~ s  of J o h n s t o n  C ' o u n f y  c. L a c y ,  174 S . C .  141, 93 S.E. 
482 ; R a n d o l l  1.. Tiiclr rnot~d crud Dal ir i l le  Ra i l road  Po., 107 S . C .  748, 12 
S.E.  605; 50 h n .  Jur. ,  Statutes, Sec. 238. 

" I t  is also an  accepted rule of construction that  i n  ascertaining the 
intent of the Legislature in caqes of ambiguity, regard niust be had to the 
subject matter of the statute, as well as its language, i.e., the language of 
the statute nlust be read not testually, but contextually, and with refer- 
ence to tile matters dealt with, tlie objects and purpofes sought to be accom- 
plished, and in a sense which harmoliizes with the subject matter. Gill 
T. B o a r d  of Coln's.  o f  1T'nX.e Cownf! j ,  160 N.C. 17E, top p. 188, 76 S.E. 
203; S p e n c e r  I . .  Sctrbocrd Air L ine  I?. Po.. 137 N.C. 107, p. 119, 49 S.E. 
96 ;  50 - h i .  Jnr. ,  Statutes, Sec. 292." 
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And, in endeavoring to give the Act meaning in accord with its lan- 
gnage and purpose, it  must be borne in mind that  when the legislation 
was passed the lan- i11 this jurisdiction, as set forth in the next paragraph 
hereof, was well established. 

Tlie acquisition, e~tablishnlent and operation of an auditorium, G.S. 
160-233, Adams z?. Dicrhnnt, 189 S .C .  232, 126 S.E. 611, and of play- 
ground and recreation centere, G.S. 160-155 et seq., P u r s e r  G. L ~ d b e t f e r ,  
227 X.C. 1, 40 S.E. 2d 702; (:reenshoro c. Smith, 239 N.C. 138, 79 S.E. 
2d 436, are not "necessary expenses" within the meaning of Art. TII, 
v c .  7 .  of the Constitution of S o r t h  Carolina, for which a municipal cor- 
poration may borrow money or levy and collect taxes, x~ithout an  appror- 
ilig ~ o t e  of the people, but are public purposes for which a municipal 
corporation may appropriate available surplus funds not derived from 
taxes or a pledge of its credit. B~zrm7ry v. B a r t e r ,  225 N.C. 691, 36 S.E. 
2d 251. 

The Greensboro W a r  Memorial Fund C'omn~ission, hereinafter called 
the Commission, was established to  provide a suitable memorial in the 
City of Greensboro to perpetuate the memory of the men and wxnen of 
Greensboro who gave their lives for their country in World W a r  11. The 
statute determines that  an auditorium is a desirable and suitahle memo- 
rial ; but "the Commission may, in its discretion, also include playground 
and recreation centers and other activities as a par t  of such memorial." 

The Commission created by the &let  is a single purpose agency. I t s  
niemhers senye without compensation. I t s  task is to solicit funds for 
rllcll Memorial, to designate the site, to determine the plans for it? con- 
struction and for the furnishing and equipping thereof; and, thir ty days 
after completion of tlie hlemorial. the Commission terminates. The Com- 
miqsion has no authority or duty in respect of the upkeep, operation or 
management of the Memorial. T h e n  the Memorial is completed, and the 
time to use i t  has arrived, tlir Commission will be f u n c t u s  oficio.  

Tlie Act manifests a legislative intent tha t  tlie Memorial shall consist 
priniarily of an  auditorium. '(Playground and recreation centers and 
other actirities," if included at all, are not to be in lieu of an  auditorium 
b11t are to be incidental and subordinate thereto. 

I\Ioreorer, the Act manifests a legislative intent that  the Memorial shall 
be a facility for use, requiring upkeep, operation and management. The 
Alct contelnplates that donations for the Memorial, by citizens of Greens- 
lmro and otlier interested peraons, shall be made to the City of Greeiis- 
lwro and liept in a separate fnnd "until such time as a location iq selected 
and the renlainder held until the construction of said memorial i-. possible 
and dwmed advisable." The quoted ~ rov i s ion  contemplates that  the pur- 
clia-e price of the site sclectcd i; to he paid from s ~ ~ l i  separate (donated) 
fund and the remainder held until the Xenlorial is con~tructed.  The 
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title to property purchased for the X m o r i a l  will rest i n  the City of 
Greensboro. Construction contracts mill be made by the City of Greens- 
boro, in its name. The Commission handles no funds and is not vested 
a i t h  the title to any property. Upon conlpletion of the Xemorial, the 
City of Greensboro will be responsible for its upkeep, operation and 
management the same as if the property had been purchased with munici- 
pal funds. This will be possible only if the use is for a public purpose. 
111 r i e x  of the foregoing, we hold that  the words "other activities" used 
ill Art .  2, see. 1, of the Act, and included in the quotation above, used in 
association with "auditorium" and "playground anc recreation centers," 
refer only to such '(other activities" as may also constitute public pur- 
poses within the nieaning of our decisions. 

I t  appears tliat campaigns for the solicitation of gifts of funds and 
1xoI~erty in 1944 and 1916 resulted in subscriptions in the total amount 
of $393,108.85, all but $37,162.92 har ing  been paid to the City of Greens- 
boro, and that  these funds are now held in  separate account for such 
Memorial. While these donated funds are public funds of the City of 
Greensboro, the General Assembly has provided that  they are to be dis- 
bursed by the City of Greensboro ns directed by the Commission, subject 
only to these linlitations : (1) the Me~nor ia l  shall consist primarily of 
a n  auditorium, but incidental and subordinate thereto there may be play- 
ground and recreation centers or other public purpose facilities; (2 )  the 
entire cost of the Memorial, including the cost of the site, architect's com- 
pensation, furnishings and equipment, incidental expenses of the Com- 
mission, etc., shall not exceed the aggregate of such donated funds, plus 
such additional amounts, if any, as the City Counc 1 may be authorized 
and may see fit to appropriate by may of supplemenf thereto. Subject to  
t l~ese limitations, the Commission has the authority and the duty to deter- 
mine what the Xemorial shall be, where i t  shall be, when construction 
thereof shall commence, and all other matters for de1:ision incident to the 
construction and completion of the Memorial. On  the other hand, the 
plaintiffs have no responsibility or  duty incident to the construction of 
such Memorial provided the determinations made by the Commission are 
within the scope of its authority and duty as outlined herein. 

I t  appears from the original complaint tha t  the City of Greensboro 
had purchased property on Wendorer Avenue, presumably that  selected 
by the Commission as the site for the Ifenlorial; tliat i t  was purchased 
with funds derired from the  ale of other real estate,  and that  such prop- 
erty is now owned by the City of Greensboro. I t  does not appear whether 
the parties contemplate that  the City of Greensborc is to be reimbursed 
from the separate (Memorial) account to  the extert of the cost of this 
property. I t  should be noted that, while the Commission has authority 
within the limitations stated to direct the expenditure of the donated 
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fund., the Conmission has no authority whatever over any municipal 
property other than  the donated funds. So, after the Commission has 
detern~incd tlle site, the plan and design of the Memorial, etc., the City 
Council, since the Nenlorial is to be one usable only for a public purpose, 
m a r  determine nhether it has and will appropriate surplus municipal 
funds and property, derived from sources other than taxation or a pledge 
of its credit, by n a y  of supplement in connection with the establishment 
of the Nenlorial and, upon it; completion, for its upkeep, operation and 
management. 

The general conditions under which the City of Greensboro may sup- 
plement the donated funds in the establish~nent and maintenance of the 
Xenlorial are sufficiently indicated. S o  adjudication is appropriate in 
tlie absence of factual data as to the source and character of the "avail- 
able funds derived from sources other than ad valorem taxes." Hence, 
paragraph 6 should be deleted. 

I n  conformity with the foregoing, the judgment is modified in these 
respectc, 1-iz. : 

I. The words "(a)  possible within the funds arailable or (b)," now 
appearing in paragraph 2 of the judgment, are stricken therefrom. 

2. -1 proviso, "provided, the Nemorial as determined by the Commis- 
sion shall consist primarily of an  auditorium, although, incidental and 
subordinate thereto, there may be playground, recreational or other public 
purpose facilities," is added to and made a par t  of paragraphs 2 and 3 
of the judgment. 

3. Paragraph 6 of tlie judgment is stricken therefrom. 
-1s modified, the judgment of the court below is affirmed. 
Modified and affirmed. 

PARKER. J., took no part  in the consideration or decision of this case. 

JOSEPH KOTTLER r. OLIVER V. MARTIR' aso WIFE, OARRIE F. MARTIN. 

(Filed 14  January, 1963.) 

1. Vendor and Purchaser 3 5a- 
In Sorth Carolina there is no statute which requires the exercise or 

acceptance of an option to be in writing. 

2. Vendor and Purchaser a 10a- 

Whether tender of tlle pi~rchase price is a prerequisite to the exercise of 
an option depends npon the agreement of the parties as expressed in the 
instrument. 



3 70 1S T H E  SUPREME COURT. [241 

3. Same- 
The lease in suit granted lessee, in consideration of the payment of a11 

rentals theretofore due, the right to elect to purchase the land a t  a specified 
price a t  anr time during the term of the lease. Held: Tender of the pur- 
chase price was not prerequisite to the exercise of the option, but notice by 
lessee to lessors during the term of the lease is sufficient, and entitles lessee 
to deed upon payment of the purchase price stipulated. 

APPEAT, by defendants from Sllurp, Bpecinl Jzdgs ,  X a r c h  Ciri l  Term 
1954 of CABSRRCS. 

Ciri l  action to enforce specific performance of an  option to purchase 
certain real property described in a lease dated 20 October 1950 by and 
between Joseph Kottler, the plaintiff, and Oliver 'V. Martin and wife, 
Carrie F. Martin, the defendants, and duly recordel i n  the office of the 
Register of Deeds of Cabarrus County. 

111 the lease and option the defendants are the parties of the first part, 
and the plaintiff is the party of the second part. The  pertinent parts of 
the lease and option are : 

"WITNESSETH: That  subject to the terms and conditions hereinafter 
set forth, said parties of the first part  do hereby let and lease unto tlie 
said party of the second part  and said party of the second part  does hereby 
awept as tenants of said parties of the first part  a ctlrtain tract or parcel 
of land, lying and being in Cabarrus County, S. C., and described as 
follows :" (Description of land omitted). 

"Party of the second part  ?hall take possession of the property on or 
before the 20th day of October, 1950 and shall pay i,o parties of the first 
part  the sum of $50.00 per month for the first year, the sum of $60.00 per 
month for the second and third years, payable the 201h day of each month 
b~~g inn ing  October 20t11, 1050. 

"Gnless sooner terminated by the prior sale and purchase of said prem- 
ises as hereinafter set forth, this contract shall e x ~ s t  for and continue 
m t i l  October 20th. 1953. 

"A\nd it further agreed that  provided all rentals heretofore due ha re  
bt.en paid, party of the second part  may a t  any time during tlie term of 
this lease elect to purchase said property a t  the sum of $6700.00. I f  the 
sale is made during the first year the sum of $10.00 per month. the time 
party of the second part  has paid rent, shall be countc>d as part  of tlie pur- 
cl~ase price and if made during the second and third years the sum of 
$30.00 per month shall be counted as part  of the purchase pyice. I f  the 
pi~rchaee is made at the end of the three years of this lease then the total 
of $S20.00 shall be g i x n  as credit toward the purchase price of $6700.00. 
For eyery month's rent paid during the first year the sum of $10.00 per 
month shall be giren credit to~vard  the purchase price and $30.00 per 
1nont11 during tlic ~econd and third year." 
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At tlie close of the 1)laintiff's e~ idence  the defendallts n i o ~ e d  for judg- 
ineilt of uoi1suit. The  notion ~ s s  01 erruled, and the defendants escepted. 
This i- their esception S o .  One. 

The tlefeildants offered no testimony. 
r 7 1 1 1 ~  1)laintif-f and thc. defendant>, tlirougll their counsel, stipulated and 

agreed tliat the j u r -  should answer the issues submitted to tlieni as ap- 
pears be lo^^ : 

"1. Did the defrnclants esecute and deliver to the plaintiff the option 
in  ~ r i t i n g  as describd in the complaint? Answer : yes. 

''2. Did the plaintifi notify the defendants of his election to  eserciae 
the option during the lease period ? -Lnbwer : Yes. 

"::. TTa. the plaintiff ready, able and willing to comply with the terms 
of the option as alleged in the complaint? Ansner : Yes. 

"4. 1125 the plaintiff been, up  to and including the present time, ready, 
able and willing to coniply with the terms of the option to purchase the 
real property described in the option in aceorclailce with the terms of said 
option ? h s n  er : Yes. 

"5 .  H a >  the plaintiff eTer offered to the defendants in cash or in ccrti- 
fied checks the purchase price specified in the option? Answer: S o .  

"6. Have the defendants ever tendered to the plaintiff a deed for the 
real property described in the option? Answer: So."  

The court entered judgment upon the verdict as follows : 
"Sow, TIIEKEFOKE, IT I s  ORDERED, L L ~ ~ ~ ~ ~ ~ ~  AXD DECREED that the 

defendants comply with the terms of the contract as set forth in the plead- 
ings and esecute and delil-er to the plaintiff a good and sufficient warranty 
deed for the real property described in the option, upon the payment to 
them by the plaintiff of the purchase price as set forth in  said agreement, 
(tlie aniount being $5595.99, making allowance for rent and taxes) ; and 
that tlie defendants be reimbursed for ad zdorem taxes paid for the year 
19.53 in the aniount of $22.01. 

"It appears to the court that  the sum of $5897.99 has been deposited in 
the oflice of tlie Clerk of the Superior Court since the 20th day of October 
1953, and that  the additional sum of $22.01 has this day been paid into 
the office of the Clerk, making a total of $5920.00 due the defendant., and 
that the >aid sum is a~-ailable to the defendants i n  discharge of the plain- 
tiff's obligation under the terms of this judgment." 

The defendants excepted to the ruling of the court as contained in the 
judgrlient, and to thr  signing of the jntlgm'nt. This is their exception 
No. Tno.  

Tlip defendants appeal, assigning error. 

Joh H T h g h  TT'illitr ms for Plaint i f ,  Appe l l ee .  
TTn rtw71 tP. Htri.f~rl1 nuc7 TT'illiain 1,. X i l l s ,  Jr. .  for  De fendan t s ,  d p p e l -  

Ian fs. 
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PARKER, J. The essence of the defendants' argument is this: the 
option must be construed strictly in favor of the makers, and since the 
plaintiff stipulated that  the jury should answer the issue: "Has the 
plaintiff ever offered to the defendants in cash or in certified checks the 
purchase price specified in  the option?": the plaintiff is not en- 
titled to specific performance, because tender of the purchase price was 
essential. 

The general rule governing the question presented for decision is thus 
stated in 55 Am. Jur., Vendor and Purchaser, Sec. 41  : "Where the option 
by its express terms requires that  the payment of the purchase money or 
a part thereof accompany the optionee's election to exercise the option, 
the making or tender of the payment specified, unless by the 
optionor, is a condition rrecedent to the formation cf a contract to sell. 
On the other hand, the terms of the option may require merely that  notice 
be given of the exercise thereof, and may not require the payment of the 
purchase money in order to exercise the option. . . . Whether the pur- 
chase price or a par t  thereof must be paid or tendered in  order to exercise 
an option is, therefore, a matter of construction of the particular option 
inr.olved." See L\llno. 101 A.T,.R. 1432. 

"Where an  option contract provides for payment of all or a portion of 
the purchase price in order to exercise the option, to entitle the optionee 
to a conveyance he must, as a rule, not only accept the offer but pay or 
tender the price within the prescribed time, but payment or tender is not 
~ssent ia l  unless i t  is a condition precedent." 66 C.J., Vendor and Pur -  
chaser, Sec. 24 (2) .  

"The 'exercise' of an  option is merely the election of the optionee to 
purchase the property." 66 C.J., Sec. 21. "Except where required by 
statute to be in writing, a n  option may be exercised or accepted orally 
unless the contract requires a written acceptance, in which case a verbal 
notice is not sufficient." 66 C.J., See. 22. I n  Xor th  Carolina there is  no 
statute which requires the exercise or acceptance of an option to be in  
writing, and the option in  the case here makes no such requirement. 

This Court said in Windem zq. Kenan, 161 N.C. 618, p. 634, 77 S.E. 
6ST : "The acceptance must be according to the terms of the contract, and 
if these require the payment of the purchase money or any part  thereof, 
precedent to the exercise of the right to buy, the money must be paid or 
tendered, and a mere notice of an intention to buy or that  the party will 
take the property does not change the relations of the parties." This case 
was an action to compel specific performance. The instrument provided 
rhat "upon the payment of $10,000, $2,001) of which is to be paid 1 April 
1005. and the remainder in four annual pttgments, etc." I t  Tvas held that  
the right to buy could not be exercised until payment 0:: tender of the pur- 
chase price is made. 
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I n  Gaylord V. JlcCoy, 161 N.C. 655, 77 S.E. 959, the  instrument pro- 
rided "and it is further understood and agreed that  if the said George 0. 
Gaylord and his heirs and assigns shall not demand of the undersigned 
partie.. the deed herein provided for, and tender payment as herein pro- 
vided for, on or before 3 November 1909, then this agreement to be null 
and void, etc." Tender was held to be required. 

Hudson G. Cozn~. t ,  179 N.C. 2-27, 102 S.E. 278, was an  action to enforce 
ipecific performance of a contract to comey a parcel of land, pursuant to 
an option to purchase the same. The option provided for the execution 
and drlirery of a deed on 15 March 1916, provided, and upon condition 
that the purchase price was paid in cash on the same day. Tender of the 
lnoney was held essential. 

F o r  other case. where the contract required that  the payment of the 
purchase money, or a part  thereof, accompany the optionee's election to  
exercise the option, and that  payment or tender is requisite see: T r o g d e n  
1 % .  1T'illiarns, 144 N.C. 192, 56 S.E. 865; Land CO. 1,. Snzi th ,  191 N.C. 619, 
132 S.E. 593 (which cites as its sole authority H u d s o n  v. Cozart,  supra) .  

l'rlrst Co. V. Frazelle,  226 S.C.  724, 40 S.E. 2d 367, was a civil action 
to enforce specific performance of an  option to purchase certain real 
property described in a lease. The option contained these words: "The 
party of the second part agrees to pay the purchase price upon receipt of 
said deed." I n  this case the Court said : "The defendants also contend 
that  there was no tender of the purchase price as required under the deci- 
.ions of this Court, citing Land C'o. 1%. Smith, 191 N.C. 619, 132 S.E. 593, 
and similar case... WE do not so hold. The option does not require pay- 
ment or tender of the purchase price until a deed for the premises is deliv- 
ered to the plaintiff." 

See .inno. : 101 A.L.R., p. 1137 ef seq. for cases holding tender or pay- 
nient not necessary. 

The option in  this case provides that  the plaintiff "may a t  any time 
t iuri~ig tlie term of this lease elect to purchase said property a t  the sum of 
$ 6 . 0 0 . '  The lease here does not provide ~vhen  the payment of the 
purcl1a.e price is to he made. The jury found, according t o  stipulation 
of the pr t ieq .  that  the defendants hare  never tendered to the plaintiff a 
deed for the property described in  the option. I t  is to be observed tha t  
the o ~ ~ t i o n  right involred here is not a mere offer v i thout  consideration 
of the pririlege of p~~rchas ing  the property within a specified time which 
]night hare  been withdrawn a t  any time by the lessors before acceptance. 
Here there waq a raluable consideration moving from the lessee to the 
1r.-or-; the payment by the lessee of all rentals theretofore due was the 
coniid~ration for his irrerocable right to purchase the leased premises a t  
t h ~  .Iwcified price. if he shoi~ld elect to do so. Therefore, payment or 
trndcr of the puwhaqe price by the plaintiff is not requisite under the 
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language of the option, until a good and sufficient deed for the real prop- 
erty described in  tlle option is tendered by the defendants to the plaintiff. 

C d e s  v. X c S e i l ,  169 Cal. 697, 1-17 P. 944, was an action wherein a 
lease provided that the lessee, after having paid the rent for a specified 
number of years should then have the vption to  purchase the property a t  
il specified price per acre. What  the Court said in this case is appropriate 
here: "There is nothing in tlie option clause which requires payment of 
the price of the land to be made or tendered whcn the option right is 
esercised in order to constitute an  acceptance. Payment may or may not 
be made an essential condition to the esercise of such a right, just as the 
parties see fit to provide for in the option agreement,. Bu t  nothing is said 
about p a p l e n t  in the option clause here. I t  is not even mentioned. What  
the respondents acquired under the opticm clause mas an irrevocable right 
of option to purchase the property a t  a specified price if they should a t  
the end of ten years elect to do so, and all that  was necessary on their par t  
to do, as f a r  as the terms of the option are concerned, in order to consti- 
tute a binding contract for the sale and purchase of the premises, was to 
give notice of their acceptance of the right. This they did. Payment of 
the purchase price a t  that  time was not a condition required by the option, 
and i t  is not for the court to incorporate terms in it which the parties to it 
did not incorporate or even mention. Of coursc, payment would be 
essential before respondents would be entitled to a conreyance of the land, 
but that  is a matter pertaining to the performance of the contract of pur- 
chase and sale which has been created by the acceptance." 

The plaintiff and the defendants stipulated that  the jury should find by 
its verdict that  the plaintiff notified the defendants of his election to exer- 
cise the option during the lease ~ e r i o d ,  that the plaintiff is ready, able and 
willing to comply with the terms of the option, and that  the defendants 
have never tendered a deed for the premises to the plaintiff. 

I n  accord with the jury's ~ e r d i c t  it  is the duty of the defendants to pre- 
pare and tender to the plaintiff a good and sufficient deed for the real 
property set forth in the option. C r o f t s  v. Thomas, 226 N.C. 355, 38 
S.E. 2d 158, and cases cited. 

The assignment of error as to the denial of the defendants' motion for 
judgment of nonsuit is o~erru led .  The assignment of error as to the 
signing of the judgment is without merit, because the judgment is sup- 
ported by the record. Len c. Bridgeman, 288 S .C .  565, 46 S.E. 2d 555. 

I n  the trial below we find 
No error. 
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STATE v. RAT YOUKG RUNFELT. 

(Filed 1 4  January, 1955.) 
1. .iutonlobilcs 36- 

The p ~ . i n ~ c l  fac ie  rule of evidence created by G.S. 20-162.1 is applicable to 
prouecutions for violation of G.S. 20-162. 

2. Same- 
Q.S. 20-162.1 creates no criminal offense, but prescribes that  when the 

~ J l ' l l l l ~  fucie rule of evidence therein set forth is relied upon by the State 
ill n criminal prosecution, the l~unisl~nlent  shall be a penalty of $1.00. 

3. Same- 
The violation of G.S. 20.162 by parking within 23 feet from the inter- 

sectiou of curb lines at  an intersection of high~vags within a municipality 
i+ :I misdenieanor. G.S.  20-176. notnithstanding that the prima facie rule 
of evidence created by G.S.  20-362.1 is invoked. The word "penalty" is 
nird in the latter statute in the broad sense of punishment and not in the 
wnse of a penalty recovernble in a civil action. 

4. Criminal Law § 66- 
Where defendant is convicted of an offense constituting a crime or mis- 

tlenleanor he is prol~erly charged with the costs. 

A l ~ ~ , ~ ~ ~ ,  by defendant f rom Friszel le ,  J., S o r e m b e r  1954 T e r m  of 
W A I< E . 

C'riminal prosecution ilpon a ~ r a r r a n t  charging the defendant with a 
I iolation of G.S. 20-162, relating to the park ing  of a n  automobile within 
twenty-fire feet f rom the interkection of curb lines a t  a n  intersection of 
llighn a72 ~ v i t l ~ i n  the  T o v n  of Cary.  

This  action originatrd i n  the Recorder's Cour t  of Cary,  Meredi th and  
House Creek Ton-nshipe, i n  n-liicli court the defendant was adjudged 
g u i l t  and  ordered to p a y  the costs. H e  appealed to the Superior  Court,  
w11~re he pleaded not g u i l ~ y  and mas tried de noco by a j u r y  upon  the  
o i ig i i~a l  war ran t ,  as  amended. 

Thf  S ta te  offered eridence tending t o  shorn the follox-ing fac t s :  U. S. 
IIiglin-ag S o .  1 runs  east-~wbt th rough  t h e  Town of Cary,  and  is known 
a -  ('l!ntliani Street.  -1csdel1iy Street  crosses C h a t h a m  Street.  Both 
*tleet; h a r e  built  u p  curb lines ~ ~ l i i c l i  interbeet. About 1 :56 p.m. on 
23 October 1954 L. E. Midgette, Chief of Police of t h e  Town of Cary, 
foi~lltl w 19-19 DeSoto Aintomobile bearing S ta te  license X-61128 parked 
on tlir S o r t l i  side of Chatlianl Street  about 1 5  feet f r o m  the intersection 
of t l ~ c  curb line. of Academy and C h a t h a m  Streets. Both  of these streets 
a re  linrtl *iufaced and niain s t r w t s  ill the to-wn-regularly used and  main-  
tainctl h~ the town. 

B y  aqreernent between the Solicitor and counsel f o r  t h e  defendant the  
S ta te  ilitroduceii i n  evidence a certificate f rom the S ta te  Depar tment  of 
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Revenue shelving that the defendant was the registered owner of the auto- 
mobile with State license K. C'. X-6112s. "It was stipulated and admitted 
by the defendaiit that the automobile in question wa:; owned by and regis- 
trred in the name of the defendant." 

Tlie defendnnt offered no evidence. 
Tlie jury returned a verdict of guilty. Judgmeni : "That the defend- 

ant  pay a penalty of $1.00 and the costs." 
Defendant excepted and appealed, assigning erroi.. 

Il trmj 31rXti11rrn, A t t o r n e y  General ,  clnd R a l p h  S f o o d y ,  Ass is tant  ,4t- 
f o m e y  Genernl ,  f o r  t h e  S ta te .  

l*azighan 8. 1T7i?ebor~te and  S a m u e l  l"el1ozu W'inborne for De fendan t ,  
Appe l lan t .  

PARKER, J. The defendant assigns as error the refusal of the tr ial  
court to allow his motion for judgment of nonsuit made when the State 
rested its case. The defendant contends that  G.S. 20-162.1 prescribes 
that "any person convicted pursuant to this section shall be subject to a 
pc2nalty of $l.OO," and therefore does not set out a criminal act triable in  
tlle criminal courts of the Sta te ;  but in specific w o r h  imposes a penalty 
to  be recol-ered i n  a civil action. 

The amended warrant  upon which the defendant TTas tried and con- 
victed by a jury in the Superior Court charges a violation of G.S. 20-162. 
G.S. 20-176(a) prorides that  "it shall be unlawful and constitute a mis- 
demeanor for any person to violate" G.S. 20-162 ; and (b )  states "unless 
another penalty is in this article or by the laws of this State provided, 
every person convicted of a misdemeanor for the violation of any provi- 
sion of this article shall be punished by a fine of not more than  one hun- 
dred dollars ($100.00) or by imprisonment in the  county or municipal 
jail for  not more than sixty days, or by both such fin(? and imprisonment: 
Provided, that  upon conviction for the following oflenses . . . violation 
of 20-162 . . . the punishment therefor shall be a fine not to  exceed fifty 
dollars ($50.00) and not less than ten dollars ($10.00), or  imprisonment 
not to exceed thir ty days for each off ens^." 

I11 reversing a conviction in the Superior Court iu 8. v. Scoggin,  236 
N.C. 19, 72 S.E. 2d 54, this Court said in 1952: ". , . we should not, i n  
the absence of a legislative rule of evidence to the contrary, consider mere 
ownership of a motor vehicle, parked in violation of a city ordinance, 
and no more, sufficient to sustain a criminal conviction . . ." 

I t  seems apparent that  as a result of the decision : n  the Scogg in  Case, 
and the language quoted above therefrom, the Genwal Assembly a t  its 
1953 Session enacted the statute which is now G.S. 20-162.1 and mhich 
is captioned. " P r i m a  Fncip Rule of Evidence for Enforcement of Park-  
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ing Regulations," to establish "a legislative rule of evidence" in respect to 
"cases concerned solely with violation of statutes or  ordinances limiting, 
prohibiting or otherwise regulating the parking of automobiles or other 
vehicles upon public streets, highways, or other public places." 4 viola- 
tion of G.S. 20-162 presents the type of case to which the prima facie 
rule of evidence set forth in G.S. 20-162.1 is applicable. 

G.S. 20-176 i n  plain and exact words declares that  a violation of G.S. 
20-162 is a misdemeanor and prescribes the punishment, which is  greater 
than that  imposed in  G.S. 20-162.1. G.S. 20-162.1 creates no  criminal 
offense, but prescribes that  when the prima facie rule of evidence therein 
set forth is relied upon by the State i n  r. criminal prosecution, the punish- 
ment shall be a penalty of one dollar. There can be no  doubt that  this 
action is a criminal action prosecuted by the State to punish the defend- 
ant  for  a violation of its criminal law. When we consider the words 
"fine" and "penalty" as used in G.S. 20-176, and the mord "penalty" as 
used in G.S. 20-162.1, i t  is clear that the General Assembly considered 
and used the mord "penalty" in G.S. 20-162.1 as equivalent to the ~vord  
"fine," and imposed the payment of one dollar for a violation of its crirn- 
inal law. This one dollar was exacted of the defendant who mas found 
guilty by a jury of a misdemeanor. 

The word ''penalty" has many different shades of meaning. I n  Hunt- 
ington c. Aft~il7,  146 U.S. 657, 36 L. Ed.  1123, i t  is said:  "In the munici- 
pal law of England and America, the words 'penal' and 'penalty' hare  
been used in various senses. Strictly and primarily, they denote punish- 
ment, whether corporal or pecuniary, imposed and enforced by the State, 
for  a crime or offenses against its laws. lTnited Siates v. Reis ing~r ,  128 
U.S. 398, 402 (32 :480, 481) ; Crni f rd Sfnfes 2'. Choufcau, 102 U.S. 603, 
611 (26 2.16, 249)." See also IT'eitlmc/,~ r. Stnte, 55 Afinn. 183, 56 S . W .  
688; 23 Jur., Forfeitures and Pe~ialt ies,  Sec. 27. 

"The term 'penalty' in its broadest sense includes all punishment of 
whaterer kind, and in the broad sense it is a generic term which includes 
fines as well as all other kinds of punishment." 36 C.J.S., Fines, p. 781. 

Tire said in S. 2'. Addington, 113 S .C .  683, 57 S.E. 318 : "In  ordinary 
legal phraseology, it is said, the term 'fine' means a sum of money exacted 
of a per-on guilty of a misdemeanor, or a crime, the amount of ~vhich 
may  be fixed by law or left in the discretion of the Court, while a penalty 
is a sum of money exacted by Tvay of punishment for doing some act which 
is prohibited, or omitting to do something which is  required to be done. 
(Citing authorities 1." 
S. 2.. Bm'ggs, 203 N.C. 155, 165 S.E. 339, relied upon bp the defendant 

is distinguishable. The defendant was tried in a criminal action for vio- 
lation of a statute ~vhich  read : " 'That no other person than said ~veighers 
shall n-eigh cotton or peanuts sold in said town or tonnship, under a 
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penalty of $10.00 for each and erery offense, said penalty to be paid by 
the buyer and applied to the school fund of said county, upon connection 
(convictioil), of the offender before any justice of the peace of said 
county."' This Court held that  that i tatute did not create a criminal 
act. I n  the instant case G.S. 20-176 prescribes that  a violation of G.S. 
20-162 is a misdemeanor. 
8. v. S n u g g s ,  '95 S.C. 541, is the case of an  inclictmeilt for illegally 

issuing a marriage license-the defendant being a Register of Deeds. 
The statute prescribed that  a person ~ h o  violated the statute "shall for- 
feit and pay $200 to any person who shall sue for th,? same." This Court 
rightly held that the statute created the offense, fixed the penalty, and 
prescribed the method of enforcen~ent, and that  the indictment charged 
no indictable offense. The  S n t i g g , ~  Caae is not in point. To like effect 
see 8. I - .  Loftitc, 1 9  S.C. 31. See also A'. 2.. R. n., 145 N.C. 495, p. 5-10, 
59 S.E. 570. 

We said in Board of E d u c a f i o n  v. H e n d e m o n ,  12'6 S .C .  689, 36 S.E. 
158 : "To our minds there is a clear di3tinction between a fine and penalty. 
A 'fine' is the sentence pronounced by the court for a violation of the 
criminal law of the Sta te ;  while a 'penalty' is the amount recovered- 
the penalty prescribed for a violation of the statute law of the State or 
the ordinance of a to~va.  This penalty is recovered in a civil action of 
d ~ b t . "  Finance  C'o. 1%. Holder ,  235 S . C .  96, 68 S.E. :2d 794 (counterclain~ 
for recovery of penalty for alleged usury) ; and S m o k e  X o u n t  Indus t r i e s ,  
Inc., c. Fisher .  22-1 K.C. 72, 29 S.E. 2d 128 (count?rclaim for overtime 
under Federal F a i r  Labor Standards Act) are typc:s of civil actions to 
recover penalties. The judgment of tho lotver court that  the defendant 
pay a penalty of one dollar was a sentence pronounced by the court for  
tllc violatioil of a statute, which violation is specifically declared by the 
General ,\ssembly to be a misdemeanor. 

The tr ial  court correctly denied the defendant's rnotion for judgment 
of nonsuit. 

The defendant's only other assignmeut of error is that  the trial court 
erred in taxing the defendant with the costs. 

, h t .  ITT, Sec. 1, of the Sort11 Carolina Constitution, prescribes that  
"every action prosecuted by the people of the State ;is a party, against a 
person charged with a public offense for the punishment of the same, 
shall be termed a crinlinal action." 

G.S. 1-5 reads in pa r t :  "A criminal action is-I. . in action prosecuted 
by the State as a party, against a person charged with a public offense, for  
the punishment thereof." 

The defendant was convicted of a violation of G.S. 20-162, which viola- 
tion constituted a inisdemeanor by virtue of G.S. 20-176. 
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G.S. 6-45 prescribes t h a t  "every person convicted of a n  offense, or 
confessing himself guilty, or submit t ing to the  court, shall p a y  the costs 
of the  prosecution." 

T h i s  assignment of e r ror  is  without  merit .  
T h e  charge of the  court  is  not  i n  the  Record, and  is presumed to be 

free f r o m  error. S. v. H a r ~ i s o n ,  239 N.C. 659, 80 S.E. 2d 481. 
I n  the t r i a l  below we find 
KO error. 

JIA'J?ILL)h P. DRUJIJIONDS \-. THE EQUITABLE LIFE ASSURAKCE 
SOCIETY O F  THE USITED STATES. 

(Filed 14 .January. 19S5.) 

Insurance 5 S4d-Nonsuit in action for disability benefits under group 
policg held proper for failure of proof of disabilit~ at time of termina- 
tion of employment. 

Plaintiff's eridence tended to ~hoW that  she had suffered from asthma 
and high blood pressure for sometime prior to her discharge, but her 
medical expert witness testified to the effect that  ~vhi le  such ailments would 
constitute a handicap, he was unable to state that  plaintiff was totally and 
per~nanently disabled therefrom a t  the time of her discharge, and plaintiff 
herself swore under oath in applying for unemployment benefits after her 
discharge that she \\-as able to work. Hcld:  Sonsuit was properly entered 
in her suit upon her certiiicate under a group policy to recover for total 
and permanent disability, since her evidence fails to show that  she was 
totally and permanently disab!etl at  o r  before the date of the termination 
of her employment. 

,\PPEAL by plaintiff f rom Ptrul, Spec id  J u d g e ,  X a y  Term, 195.2, of 
F 0 ~ s r . r ~ .  

This  is a n  action to recorcr total and  permanent  disability benefits 
nndr r  a g roup  in.urance policy isqued by  the defendant to COT-er the em- 
ployees of R. J. Reynolds Tobacco Company. F r o m  juc lp ien t  of invol- 
u n t a r y  nonwi t ,  the  plaintiff appeals, assigning error. 

Elledge cC Johnson  for p l n i n t i f .  
1T'omble, Cnr ly l e ,  X n r f  it1 B Snndr idge  for defend011 f .  

DESST, J. T h e  plaintiff f o r  some years  pr ior  to 4 N a y ,  1953, h a d  
been i n  the  employ of R .  J. Reynolds Tobacco Conlpanp as  a "strip pre- 
parer." T h e  g r o u p  policv and the  i n d i ~ i d u a l  certificate issued and deliv- 
ered by the defendant  to  plaintifl', i n  accordance v i t h  the  ternis thereof, 
were i n  ful l  force and effect on 4 May, 1953, on which date  tlie employ- 
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nlent of the plaintiff with R. J. Reynolds Tobacco Company was termi- 
nated. 

The insurance policy provides as follows: "In the event that any 
Employee while insured under the aforesaid policy and before attaining 
age 60 becomes totally and permanently disabled by bodily injury or 
disease and will thereby presumably be continuously prevented for life 
from engaging in any occupation or performing any work for compensa- 
tion of financial value, upon receipt of due proof of mch disability before 
the expiration of one year from the date of its commtmcement, the Society 
will, in termination of all insurance of such E m p l ~ ~ y e e  under the policy, 
pay equal monthly Disability-installments, the number and amount of 
which shall be determined by the Table of Installments below; . . ." 

I t  mas further provided in the policy and certificate that insurance 
upon the life of an employee shall automatically cease upon the termina- 
tion of employnlent with the employer in the specified classes of em- 
ployees. 

I t  was admitted that the plaintiff was under the age of 60 at  the time 
of the institution of this action. But before she would be entitled to 
recover under the provisions of the policy, she must show that she was 
totally and permanently disabled by injury or disease on or before the 
4th day of Nay, 1953. There is no contention that the plaintiff is suffer- 
ing from an injury, but from disease. 

The plaintiff was 44 years of age at  the time of her discharge. Accord- 
ing to the record she was discharged for "willfully abusing her fellow 
employees, cursing on the job, cursing her fellow employees, failure and 
refusal to work where she was told to work." 

Prior to 4 May, 1953, the plaintiff had been working in the Strip Prep- 
aration Department for seven or eight years. Her base pay was $1.10 
an hour with a 5c differential for working a t  night, which made her pay 
$1.15 an hour. As disclosed by the employment records of R. J. Reynolds 
Tobacco Company, the plaintiff was away from 113 job 3.1 hours on 
20 April, 1953, when she was excused to attend a funeral. She was out 
4 days in March, 1953 ; the reason for her absence is not disclosed. She 
lost 6 days in February, 1953, at which time she was sick. She mas out 
5 days in  the week ending 12 January, 1953 ; cause is not disclosed. She 
lost no time in December, 1952. During November., 1952, she was out 
2 days. During the month of October, 1952, she was out one week on a 
paid vacation, but lost no time on account of illness. I n  September, 1952, 
she was excused for one day, while she lost only one clay in August, 1952, 
and that was on account of sickness in her family. She was given a 
medical examination by some member of the Tobacco Company's medical 
staff from time to time, and was last exainined by its Director, Dr. R. W. 
Bunn, on 7 April, 1953. Dr. Runn testified that he gave her "a pretty 
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thorough examination." The examination disclosed that her blood pres- 
sure m s  lSd/llO, and that  her condition otherwise was good. H e  ap- 
proved her for work and testified that  in his "opinion she was able to 
work." 

Dr.  H. T. Allen, who examined the plaintiff several times over a period 
of years and was a witness for the plaintifi, testified that  her blood pres- 
sure on 13  May, 1953, was 215/160: that  the day before the trial i n  Xay ,  
1954. it was 180/110. Dr .  Allen was asked whether or not in his opinion 
the plaintiff was totally and permanently disabled from engaging in  any 
gainful employment on 4 May, 1953, and he answered: "I don't thirik 
I am able to." H e  was then asked: "What is your opinion as to her 
condition and ability to carry on any gainful occupation on May 4, 1953, 
and whether or  not she would be continuously p r e ~ e a t e d  for life from 
engaging in any gainful work?" H e  answered: "Well, now, when a per- 
son's blood pressure is that  high and running high for some time, it is 
hard to say just how a person is going to come out. They may be all 
right one week and a few weeks later may feel bad. Actually, I don't 
know of anybody who knows just exactly what would be the status of one's 
condition, to enable him to work. All I can say is that  they'd be under 
a handicap." 

The medical testinlony also d i d o s e s  that  the plaintiff, in addition to 
suffering from high blood pressure, was afllicted with asthma. 

The record further discloses that  a t  the time the plaintiff was dis- 
charged, she asked Mr. Parks, a Line Foreman, if he would gire her a job 
in  hi: home, but, she testified "he didn't give me a job.', Thereafter, on 
2 June, 1953, she appeared in a hearing before a Claims Deputy for the 
Winston-Salem District of the North Carolina Unemployment Compen- 
sation Conlmission to determine whether or not she wa5 entitled to receive 
unemployment benefits. She mas put  under oath and testified that  she 
was able to work; that  she had no physical handicaps or disabilities. 
When asked if she had anything wrong n-it11 her health, she replied, "I 
have bronchial asthma and that  don't bother me but a t  times, and that  is 
1 She was then asked, "Did that ever keep you away from your job?" 
H e r  reply mas, "No, sir." 

The plaintiff has not been gainfully employed since her discharge from 
the Tobacco Company. 

T e  think the evidence supports the r iew that the plaintiff is suffering 
from asthma and high blood pressure, and did suffer from these ailments 
for s e ~ e r a l  years before her employment was terminated. Moreover, we 
think her evidence supports the concl~s ion that  her disability is perma- 
nent. However, it  does not support the crucial averment which is essen- 
tial to recovery, to wit :  that  she was totally and permanently disabled 
from engaging in any gainful employment on or before 4 May, 1953. 
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Therefore, the ruling of the court below to the effwt that  the e~ idence  
was insufficient to justify submission of the case to the jury, will be 
upheld. Jolrnson ?;. Assurance Society ,  239 N.C. 296, 79 S.E. 2d 776; 
P o d  r. Insurance Co., 222 S . C .  154, 22 S.E.  2d 235; Jenk ins  v. Insur -  
allce Co., 222 S .C .  83, 21 S.E. 2d 832; Lee v. d 4 s s z ~ ~ a n c e  S o c i e f y ,  211 
S . C .  182, 189 S.E. 626; Carter  v. Insurc~nce Co., 206 N.C. 665, 1S2 S.E. 
106; Hil l  v. Insurance Co., 207 K.C. 166, 176 S.E. 2139; Boozer v. Assur- 
ance Society ,  206 N.C. 848, 175 S.E. 175; Tli igpeu v. Insurance Co., 
204 N.C. 551,lGS S.E. 845. 

Judgment affirmed. 

(Filed 14 ,January, 1953.) 

1. Criminal Law 5 81c (3)  : Bppeal and Error 5 39e- 
Esception to the esclusion of evidence cannot he sustained when the 

record fails to show what the witness mould have testified if permitted to 
answer, even though the question be asked on cross-~?samination and be a 
proper question aslied for the purpose of impeaching the credibility of the 
witness by sho\ving that she was mentally and emotionally unstable. 

2. Criminal Law \. S l c  ( 1 )  : .4ppeal and Error 5 3 8 -  
The burden is upon appellant not only to show error, but also to show 

that the alleged error was prejudicial. 

APPEAL by defendant from S h n r p ,  Special Judge ,  October Term, 1954, 
of FORSTTII. 

The defendant was tried and convicted in the Nunicipal Court of the 
City of TS7inston-Salem, upon a warrant  charging her with unla~vfully 
and ~villfully maintaining and operating a place, structure, and building 
for the purpose of prostitution, and assignation, etc. From the judgment 
entered she appealed to the Superior Court of Forsyth County vhere  she 
was tricd d p  noro on the original warrant. The jury returned a verdict 
of guilty, and from the judgment imposed she appeals to  this Court, 
assigning error. 

.-lftorne!j-G~nernl X c N u l l n n ,  Ass idan t  Atforneg-C;eneral X o o d y ,  and 
li ' i l l iam P. X a y o ,  X e m b e r  o f  S t a f f ,  for / h e  State .  

E~r,qrne H.  Phi l l ips  and 13. C .  Rrock for defendnnt  

DENNY, J. There is no contention on the part  of the defendant that  
tht. State's evidence is insufficiei~t to support the verdict. She contends, 
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however. that  the court committed prejudicial error  by sustaining objec- 
tions by the State to certain questions propounded by her counsel in  crohs- 
exan~ining  the State's witnesses. 

Couiisel for  defendant, in  cross-wanlining Anne Shuler, one of the 
State'; ~ritilessrs, askttl lier if on one occasion -he had tried to commit 
suicide by eating seine bobby pins. The Sta te  objected to the cluestion 
and tlle court sustained the ol~jection. The  defelitiaiit duly excepted to 
tlie court's ruling and asigl is  i t  as error. 

The record (loes not diwlose what the reply of the ~r i tness  nould hare  
heen if ?he had been permitted to a n s m r ;  consequently, i t  is impossible 
for  us to kiiom whether the ruling was prejudicial to the defendant or not. 
W e  think the question propounded was a permissible one for  the purpose 
of i n ~ ~ c n c l ~ i n g  tlie credibility of the testinlony of the witness. E r e n  bo, 

the burdrn is upon t!le appellant not only to show error but to show that  
such error was prejudicial to her. TTe cannot assume that  tlie answer of 
the witness nould have been i n  the affirmative. I n  re Will of S T ' d d ~ r ,  
205 S.('. 431, 171 S .E.  611; ,<. 1 .  I l r e ~ ~ c i ,  202 N.C. 187, 162 S.E. 363; 
R a x l a  c,. Ltiptoiz,  193 S . C .  428, 137 S.E. 175;  S i m p s o n  I;. T o b n c r o  G ~ o t r -  
ers,  190 S . C .  603, 130 S.E. 507;  S n y d e r  I.. Aslteboro, 182 K.C. 705, 110 
S.E. h4; I)r r r  I loss ,  152 S . C .  477, 109 S.E. 365. Suppoie the w i t i ~ t > \ ~  
had been permitted to answer the question and had replied in the nega- 
tire. the defendant nould have been bound by the answer. C'lrrrk zq. C f l ( r i X ,  
65 S.('. 655; hi. c. B o b r r f s ,  81 S.C.  605; A". r .  ,lforris, 109 N.C. 820, 13  
S.E.  ST;; 1 % .  C(rgr'e, 114 hT.C. 33.5, 10 S.E. 766; 8. c. TT'ilson, 217 S .C .  
133. 7 S.E.  It1 1 1 ;  iq. 2.. E r o o ~ n ,  222 N.C. 32-1, 22 S.E. 2d 926; S. I;. l i i~cc l ,  
224 S.('. 329, 30 S.E. 2d 230. Fnrtlierrnore, the question n-a. not pro- 
pounded for  the purpose of dim ing bias, interest, or hostility of the wit- 
ness a. \ \ a<  the case in S. I ? .  I l r t r f ,  239 N.C. 709, 50 S.E. 2d 901, hut the 
defentlant stater in her brief that  the quc-stion n a s  asked for tlir purpose 
of inipewclling her credibility a-  a nitncss by sllowing that  she x7as nien- 
tally aiid en1otioi1ally unqtable. Stanshury on Evidence. Vitnesses, s w -  

tion 4'. >ubsectiou 3. 
Tlliz ('ourt licld in the case? of I S t : r ~ r i d q ~  1 % .  Ei. R.. 209 X.C. 326, 183 

R E ,  339. S. r .  7l~c~Xirc,\, 200 K.(?. 727, 1 %  S.E.  430, and pointed out in  
,S. r .  1T7iuu. 217 S . C .  167, T S.E. 2d 46S, that  the general rule that  ~ r h e r e  
a qw.tion is propounded to a nitne;. and all objection thereto is sus- 
tainrtl. in order for  an  exception tllerf.to to t)c c o n 4 e r e d  on appeal the 
record 111uqt ~ 1 1 0 ~  w l ~ a t  the witnws nould have answered if the objection 
11:id ~ i o t  hcen interposed, doe< not apply to a question propounded oil croqs- 
esa~nination.  The citation relied upon to iustain this exception to the 
general rule is S. 1.. J f n r f i n o ,  192 P. 507 (X. Nex.) .  The only reaqon 
g i r m  117 the N c ~ v  Mexico Court to support it.: decision in  thi. respect was 
that  counsel ill ~ r m s - ~ x a m i n i n g  a wi t l l~ss  is not c h a q d  with t l ~ c  knowl- 
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edge of what the witness would have answered if the objection had not 
been made. 

We do not think this reasoning is sound, for, after all, it  is not what 
the attorney knew or did not know that  is determinative of the question. 
Here, as i n  other similar situations, it  is what the witness would hal-e said 
in response to the question, if she had been permitted to answer, that 
would enable us to determine whether the appellant was prejudiced by 
the ruling below. 

The last cited case and our decisions in sccordaiice therewith are in 
direct conflict with an  otherwise unbroken line of decisions by this Court 
on the identical question under consideration. Hence., Etheridge c. R. R., 
supra, and S. v. Huskins, supm,  are disapproved in  so f a r  as they are in 
conflict with this opinion and other decisions of this Court on the question 
involved. 

Except for the above cases, me have been unable to find a single instance 
where this Court has made any distinction between a question propounded 
on direct examination and one on cross-examinatior with respect to the 
general rule that  an  exception will not be considered on appeal where an  
objection has been sustained, unless the record disclcses what the x-itness 
would have said if he had been permitted to answer. A few other juris- 
dictions do make such a distinction. See 3 C.J., Appeal and Error,  
section 737, page 827. 

Among the cases in  which this Court has declined to consider excep- 
tions propounded on cross-examination because the record did not disclose 
what the answer would have been had the witnes3 been permitted to 
answer, are the following: S. v. LenL, 156 N.C. 643, 72 S.E. 567; S fou t  
c. Turnpike,  157 X.C. 366, 72 S.E. 993; Steeley v. Lumber Co., 165 K.C. 
27, 80 S.E. 963; S. 2.. Lane, 166 X.C. 333, 81  S.E. 620; R r i m m ~ r  c. R~im- 
mer, 174 S . C .  435, 93 S.E. 984; Smith 1'. Xyers ,  188 N.C. 551,  125 S.E. 
178;  S. c. Collins, 189 N.C. 15, 126 S.E. 98; S. c. Brewer, 202 S . C .  157, 
162 S.E. 363, 81  A.L.R. 1424; IIamwioncl v. Il'illinms, 215 N.C. 657, 3 
S.E. 2d 437. See also IIownrd 2%. Xnnufncturing Cc., 179 N.C. 118, 101 
S.E. 491; S e i ~ b e r n  1..  Hinton,  190 N.C. 108, 129 S.E. 161, and Kigmore 
0x1 Evidence, 3rd Edition, Vol. I, section 20, page 362. 

I n  Snyder 2). dsheboro, supra, this Court said:  "Since the record fails 
to disclose what the witness would hare  said. we callnot assume that  his 
answer would have been favorable to  the defendant. I t  would be ~ a i n  
to grant  a new trial upon the hazard of an  unce~ ta in  answer by the 
witness." 

Likewise. TVinborne, J., in the case of Coach Co. v. Xotor Lines, 229 
X.C. 650, 50 S.E. 2d 909, said:  "The record does not show what the 
answer of the witness would have been if permitted to answer. Compe- 
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tency of the testimony i s  not, therefore, presented b y  the  assignnlents of 
error .  Rnrhce v. Dncis, 187  S . C .  78, 1 2 1  S.E. 176, and  cases cited." 

T h e  csception i s  overruled. 
W e  h a r e  c a r e f ~ i l l y  examined the remain ing  exceptions a n d  a*.ignn~cnts 

of error .  and,  i n  our  opinion, no  e r ro r  has  been made  to appear  t h a t  ~ ~ o u l d  
~ v a r r a n t  a new tr ia l .  T h e  ~ e r d i c t  and  judgment  of the court  belon- ~ v i l l  
be upheld. 

S o  error.  

\VAIIRI."N J .  REDI) v. 31ECI<LENEURG SI'RSERIES, ISC. 

(Filed 14 January, 1955.) 
1. Trial 2%- 

Where the eridence is conflicti~~g upon the cleterminatire issue, nonsuit 
is properly denied. 

3. Appeal and Error  S 39e- 
TVllere it is stipulated that  if the jury shonld find that the contract 

nllegetl e ~ i s t e d  between the parties, plaintiff n onld be entitled to reco7 er 
:I stipi~latetl sum. 11-hctlier nn officer of defendant considered the am011nt 
theretofore paid 1)laintilT In11 con~pen-ation for his services, is immaterial, 
and excluiion of tcstiinony of tlie officer to this eft'ect cannot be prejudicial. 

3. .Ippeal a n d  E r r o r  § 2% 
The Snpre~ne Court is boimd by the record. 

4. Appcal and  E r r o r  § 39e- 
The exclusion of testimony cnanot be prejudicial nhen  the sanlP evi- 

dence is thereafter brought out from the sanie witness on cross-exumina- 
tion. 

3. Trial § 31d- 
Where the court fully and correctly charges npon the hurden of proof, 

a n  excerpt from the portion of the charge defining greater ~veight of the 
PI iilencc as "evidence that  has a greater weight upon your minds than the 
eridcncc of defendant" will not be held prejudicial, certainly when the 
cowt  thereafter instructs the jur;\ that if the evidence of the plaintiff and 
tlefentlnnt h a l e  equal \\-eight in their minds to  anslver the issue in the nega- 
tire, the burden oi proof being on l?laintiff. 

6. Trial 32- 

-4 party (leiiring greater elaboration in the charge on a particular point 
ilunst appropriately t ~ n d e r  a request therefor. 

'7. Appeal and Error  3 3 9 6  
Where, upon the stipulations of the parties, their rights are  dependent 

npon the answer to the first jssue. any vrror in the charge relating to a 
subsequent iisue, n hic11 is mere muplusnne. cannot be p re j~~dic ia l  
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APPEAL by defendant from 11 hifmire, S, J., 12 , p r i l ,  1984 Extra  Civil 
Term. NECJ;LEX~UR~,.  

Plaintiif sued for conimis~ions he alleged were due him by reason of 
his haying procured from X a r s h  Realty Companj a contract for shrub- 
bery and landscaping. H e  alleged the defendant agreed to pay him 24 
per cent of the contract price as compensation for his services in securing 
the contract and supervising the work; that  he procured the contract for 
which the defendant was paid $12,300.00; that  he supervised the job 
l ~ n t i l  lie was discharged by the defendant; that  he was due as commissions 
tlie sum of $3,075.00, upon which $300.00 had been paid. 

The defendant admitted the plaintiff was employed, but contended his 
duties consisted of "obtaining small c1ontracts for planting, lawn work, 
and tlie sale of shrubbery, and in  supcrvising the vo rk  on such orders as 
he obtained. I t  is specifically denied that  the plaintiff was authorized 
to solicit tlie contract described in  the complaint." 

Plaintiff testified he had a contract ~ i t h  the defendant; that  he mas to 
be paid 25 per cent of the contract price for shrubbery and landscaping 
on orders obtained by him. I t  was a part of his duty to supervise the job: 
that  he went over the grounds with Mr. Broadway, of X a r ~ h  Realty Co., 
when "he called me to come and lrick up the plan: and gire him a figure 
on the landscaping and shrubbely work, n l ~ i c h  I did . . . the figure we 
made him x a s  $12,500.00, and he told us n e  could have the contract for 
$12,300.C~O. UY. W. C. Daniels (president of the defendant) approved 
this contract before i t  was made." The plaintiff further testified lie 
supervised tlie vork  until his discharge by the defmdant and that  he was 
paid $300.00, leaving a balance due on his contra1:t of $2,775.00. Testi- 
mony tending in part  to corroborate the plaintiff Ivas offered.. 

Mr. IT. C. Daniels, president of the defendant, testified in substance: 
The defendant employed the plaintiff in 1946 as general superintendent 
of the nursery on a salary, and about September, 1947, changed him to a 
commission basis. H e  was paid 33\:1 per cent cn plants sold a t  retail 
prices. On lawn work without shrubbery, lie war, paid 20 per cent, and 
on conlbination o rde~s ,  27 pcr cent. H e  was never paid any other com- 
mission except 10 per crnt for sup~rvising.  I-Ie was only paid 10 per cent 
on t l ~ c  Oak Crest job, which was comparable to t'le 31arsli job, "because 
wc did not permit him or any other sales~nan to make bids on any vork  
of thi. kind where plans were made by landscape architects and put out 
for bids. T e  figured 20 per cent profit and if n7e bid higher it is practi- 
cally impossible to get the larger jobs." . . . "We discharged Mr. Redd 
1)tmuse we did not think it mas a good idea to have a man in our employ 
who n.ae trying to hire our key men." Mr. Redd xas paid $300.00 which 
was a liberal estimate of 10 per cent commission 3x1 the work done u p  to 
tlle time he was discharged. 31r. Redd did not procure the contract for 
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Narsh  Realty Company job. There r a s  other testimony tending in part  
to corroborate Mr. Daniels. 

The parties entered into the follon ing -tipulation : ( 'It iq qtipulated 
and agreed by plaintiff and defendant t ha t :  First, that  the defendant is 
a corporation engaged in  the nursery and landscaping bu~iness.  Second, 
that  on August 15, 1950 the plaintifT was in the general e~~ ip lo -n ien t  of 
the defendant. Third,  that  on or about Augcst 15, 3950 a contract mas 
entered into by and between Mecklenburg Xurserieq, Inc., and the 3farql1 
Realty Company, acting as agent for Veyland Homes, Inc. Fourth, that  
the agreed contract price of said contract n-as $12,300. Fif th,  that during 
the month of March, 1951 the defendant paid to the plaintiff the sum of 
$300.00. 

"It  is further stipulated and agreed that  if tlie jury answer the first 
issue in favor of the plaintiff, then tlie plaintiff would be entitled to jndg- 
merit in the sum of $2,775.00, with interest and costs, but if the jnry 
answer the issue in faror  of the defendant, then the plaintiff shall take 
nothing of the defendant and the plaintiff' mill be taxed v-it11 the coztq." 

Motion n a s  made for lionsuit a t  the closc of the plaintiff's ~viclence and 
renewed a t  the close of all the evidence. To the refusal of the court to 
sustain the motion, the defendant exc~pted.  Thc court ~ u l m i t t e d  the 
follo~ving issucq. which the jnry an~werfxl  a< indicated : 

'(1. Did the plaintiff and the tlefe~itlant contract and agrce that on all 
contracts solicited and procured by thc plaintiff for t l ~ e  defcntlant: the 
plaintiff was to receire n comniisqion of 25 per cent ? AIn-n cr : Ye-. 

"2. Did the plaintiff solicit and procure thc contract brtn e m  defrndant 
and Marsh Realty Company ? Answer : yes." 

From judgment on the rerdict, the defendant appealctl. 

Hrncrxs, J. On the i,sues sulmiitted to thc jury, the evidmce n as in 
coiiflict and, therefore, preqented a jury c j~wt ion.  Pnscnl .L'. Trrci,\,f Po., 
229 S . C .  4 3 5 ,  50 S.E. 2d 53-2; P(,tr~cll 2.. T,lo?jd, 234 S.C. 431. 67 S.E. 2d 
661. The nlotion for nonsuit a t  the close of all the cridence mi; properly 
o~errn led .  Fo r  tlie came reason, thr formal exceptions to the refma1 to 
sct niide the ~ e r d i c t  and to the signing of the judginent x7ere alco properly 
owrruletl. The othpr aqsipiimerlts of error rclate to the a d m i s ~ i b i l i t ~  of 
evidence ant1 to t l ~ r  chargr of the court. 

The n.itnc..i W. C. Danielq, preciilent of the defendant, on direct exam- 
ination mis a s k d  this question: "Wcll state n l ie t l~er  or not, Mr.  Daniel,., 
yon considered the check for $300.00 to Mr.  T. J.  Redd a: full payment 
for his work on the MTeylaid Homes job." Plaintiff's objection n a; ills- 
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tained. I f  permitted to answer, the witness woul j  have said, ('1 did." 
Refusal of tlie court to permit the question and answer constitute the 
 defendant'^ -14gnments  of E r ro r  Nos. 2 and 3. 

It naq stipulated by the parties that if the jury answered the first 
issue. "Yes," that  is, that the parties had a contract for 25 per cent as 
claimed by the plaintiff, tlie court should render judgment for $2,775.00. 
I t  was immatel.ia1, therefore. whether Mr. Daniels considered $300.00 in  
full p a p ~ e n t  for plaiutiff's work. -Iceording to the stipulation, the plain- 
1,iff wa> entitled to recover $2,775.00 if the jury found he had the contract 
claimed. otherwise he could recover noihing. Assignments of E r ro r  Nos. 
2 and 3 cannot be sustained. 

Tlie defendant's witness, Harold Daniels, mas asked this question : "Do 
you know tlie rule of the company with reference to salesmen making 
bids on jobs put out on bids by architect's plans !" Answer: '(Yes, sir." 
' T h a t  is the rule of the con~pany?"  The objecticn to the question mas 
sustained. The record does not certain the a1isn.t.r witness mould have 
made to tlie question had he been permitted to ansver. The further ques- 
tion was asked : "Does the rule apply to all of the salesmen t" Objection 
to the que>tion was sustained, but the witness' answer appears to have 
been, "Yes. sir." Whether excluded or not, the record does not disclose. 
Then the following appears as the further testimony of the witness : "The 
contract arrangement with l l r .  Redd and the Xecklenburg Kurseries was 
the same as niy contract with the company. On straight shrubbery sales, 
retail price>. they mere 33!:] per cent. On combination jobs, 27 per cent. 
011 straight ]a t \n  jobs they were 20 per cent. -\nd on two instances Mr.  
Redd wa* paid 10 per cent for supervising on the> Weyland Homes job 
( the  one in q~iestion) and the Oak Crest project." There is nothing in 
the recorcl to iiidicate the statement \ws  made in the absence of the jury. 
Howewr.  tlie defendant, i n  its brief, treats tlie statement as having been 
escluded. TTe are bound by the record. IIomerer, el en though the evidence 
had been esclntled, the excluqion would not be reve~.eible error because the 
same el-itlence was brought out from ihe same witness on cross-examina- 
tion. FO that t l ~ c  defendant had the fuil benefit of it. E r ro r  in the exclu- 
sion of tt-timony, therefore. does not appeala. 

TTIO esceptil-e assignments of error are made tc the charge: The first 
lifts ou t  of coi~test  that  part  of the charge as f d l o ~ v s :  ''SOW, by the 
greater weight of the evidence the law simply mear s that  by evidence that  
has a greater weight upon your minds than the e d e n c e  of the defend- 
ant." Immediately preceding, the court had char,;ed fully and correctly 
npon the burden of proof, and immediately after caharging as above, fur-  
ther charged: "If the evidence of the plaintiff and the defendant have 
equal veight  in pour minds, then your decision would have to be in  the 
negatiw. or for tlie defendant, since the burden oi' proof is on the plain- 
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tiff." IT does not appear that  the jury was, or could have been misled, or 
could hare  niisunderstood the charge. I f  the defendant desired a more 
coniplere definition of greater weight of the evidence, i t  should have made 
tlie requc-t by appropriate prayer. W i l s o r ~  v. Casual ty  Co., 210 S.C. 
585. S.E. 102. The charge as given seems to be in  substantial accord 
with f l l j , 7 q f c  r .  R. R.. 122 X.Ci. 092. 20 S.K. 039; S u p p l y  Co. v. Conoly, 
204 S.C. 6 7 7 ,  169 S.E. 415; drnol(7 r.. T r u s t  Co., 218 N.C. 433, 11 S.E. 
2d 307. 

Tlie ~l t fendant  assigns as error fonr paragraphs of the court's charge 
relating to tlie second i swe :  "Did the plaintiff solicit and procure the 
contract 1)etveen defendant and Alarbh Realty Company?" I n  view of 
the stll~ulation, i t  does not appear necessary to decide whether the excep- 
tion i- hroad.ide or whether the charge contains a correct statement of 
the lan-. L-nder the terms of the stipulation, the second issue is immate- 
rial and need not have been submitted. I t  may be treated as surplusage. 
The *tlpnlation contains the folloning: "It is further stipulated and 
agreed that if the jury ansncr the first issue in favor of the plaintiff, then 
the plr,inrlfF n ould he entitled to a jud,ment i n  the sum of $2,775.00, with 
intercct and coqts, but if the jury answer the issue in favor of the defend- 
ant. tlien rile plaintiff <hall takc uothing of the defendant and the plaintiff 
will he rased with the cost..." 

r n d e r  the 5tipulation. tlie case was decided by the first issue which the 
jurj- fi( ~ i l i l  for the plaintiff upon competent el-idcnce and under a charge 
free flii~li 1,rejudicial error. After the jury answered the first issue in 
faror  of' the plaintiff, i t  was the duty of the court, under the stipulation, 
to ren(1r1 lildgment for the ~ la in t i f f .  

KO enor .  

NRS I,IT.T,IAN E S S L E Y  HART r. QUEEN C I T Y  COACH COMPANY A x D  
31RS ROBERT EMERSOK FULTZ ASD DR ROBERT DNERSON 
I-[-I,Frz 

(Filed 14 .Tanuary, 3953.) 
1. I'rc)rc~<< W 10- 

Tile finding of the trial court that defendants n-ere nonresidents on the 
tlnie of the automobile collisio~l in suit, and were, therefore, subject to 
irr\ 11 r ,  under G.S. 1-10.5, is conclusive on appeal if such finding is sup- 
p w t e t l  l)g evidence. 

2. Same- 
The lrroncl purpose of G S. 1-10.', is to enable a resident motorist to bring 

a 111 nlc4dent motorist, who would otherwise be beyond this jurisdiction by 
f l  I rime snit could be instituted, within the jurisdiction of our courts to 



390 I N  T H E  SUPREME COURT.  [XI 

HART v. COACH Co. 

answer for a negligent i n j u r ~  inflicted while the nonresident I n s  using the 
hig-h~vays of this State. 

3. Same--Member of Armed Servicrs does not acquire residence here solely 
because stationed here for period nnder military orders. 

The el-idence tended to show that a member of the Armed Services, ac- 
companied by his wife, was stationed in this State under military orders 
nt the time of the accident in suit, that prior to his entry into service he 
was a resident of another state, and lhat a t  the t i ~ l e  of the serrice of sum- 
mons he and his wife had moved to another state incident to his orders, 
without eridence that they were in this State for any purpose other than 
that contemplated by his militnry serrice or that they erer formed any 
intention of making this State their place of residmce, is he ld  sufficient to 
support the trial court's finding nf  fact that a t  the time of the accident 
they were nonresidents so as to subject thein to strrice of sunlmons nnder 
G.S. 1-103. 

L l ~ r ~ ~ ~  by cross-action defendants, Fultz, from G u y ,  J., Scl)tember 
Civil Term, 1954, D a v r ~ s o s .  

The  plaintiff instituted a civil action in the Superior Court of David- 
son County against the Queen City Coach Company for per>onal injuries 
sustained by her in a bus accident that  occurred cn 4 J a n u a y .  1054, in 
Onslom County. The  Queen City Coach Compaliy filed a11 ansn-er and 
cross-action against Xrs .  Robert Emerson Fultz a r  d Dr .  Robert Emerqon 
Fultz, alleging the automobile negligently operated by them ran  into the 
bus, causing it to  tu rn  over, injuring the plaintiff, and asking that  Dr. 
and Mrs. Fultz be made parties defendant. 

The  Clerk Superior Court of Davidson County entered an order making 
Dr .  and Mrs. Fultz parties defendant. Upon failure to obtain perwnal 
service in Onslow County, service of the summox ,  copies of the com- 
plaint and answer, and cross-aetion of the Queen City Coach Company 
mas made on the Commissioner of Motor Vehiclef~. Dr.  and J h .  Fultz 
entered a limited or special appearance and moved to dismiss the service 
upon the ground tha t  they were a t  the time of the accident residents of 
the State of North Carolina. Affidavits were filed by the Coach Company 
and by Dr. and Mrs. Fultz, setting forth in  substance the follon-inn: 

Dr.  Fultz is a native of Dinwiddie County, Virginia. H e  had roted 
an absentee ballot in that  county in 1943. H e  had nerer rotecl or regis- 
tered for any election elsewhere. Mr.. Fultz is a native of South Caro- 
lina. She has never registered o r  1-oted in any election. From rhe time 
of their marriage until 10 July,  1947, they resided in  Dinwiddie County, 
i n i a  On that date Dr .  Fultz entered upon active duty as an  officer 
in the TTnited States Ravy.  Some time prior to 17  NOT-ember, 1952 
(date not given), Dr .  Fultz was assigned to active (duty a t  Camp Lejeune, 
near Jacksonville, North Carolina. H e  remained on active duty there 
until nine days after the accident. when he was transferred to Ports- 
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mouth, Tirginia, where he was on duty a t  the time process was serred 
on the Comniissioner of Motor Vehicles. II is  entire stay i11 S o r t h  Caro- 
lina x-a. incident to naval o r d ~ r s .  Mrs. Fultz mored with him to S o r t h  
Carolina and returned with him to Virginia. They filed a joint federal 
income tax return r i t h  the director for the collection district of S o r t h  
Carolina for the taxable year 1952, and for the year 1953 they filed a like 
return ~ v i t h  the director for the collection district of Virginia. 

Cpon the hearing, Judge Gwyn found facts in subqtance as recited 
above, and concluded as a matter of law that Dr. and Mrs. Fultz were 
nonresidents of the State of North Carolina a t  the time of the accident: 
that they ITere using the high~vays of Nor th  Carolina, and that  the service 
on the Con~missioner of Motor V~h ic l e s  v a s  legal service and brought the 
defendant< into court. Dr.  and Xrq. Fultz excepted and appealed. 

HIGGIS~, J.  The critical question presented by this appeal is whether 
the record presents eridence to support the findings of Judge Gwyn that  
the appealing defendants were nonresidents of North Carolina on 4 J a n -  
uary. 1954. the date of the accident, and could be brought into court by 
service on the Commissioner of Xotor Vehicles under G.S. 1-105. I f  
there ic sulyort ing evidence, we are bound by the findings. Bigham .c. 
E'oor. 201 S . C .  14. 158 S.E. 545. 

The brief; in this case on the question of residence are full and have 
been 1re1,ared with much care. We have examined the many cases cited. 
They ari-e under many different statutes, each enacted to acconlplisli a 
definite piiipose. I t  is to be expected, therefore, that the holdings as to 
what con-titntes residence, domicile, ctc., r a r y  according to the purposes 
of the statutes. 

T h a t  constitutes nonresidence under G.S. 1-105 has not been the sub- 
ject of direct judicial review. The  nearest approach is Bigham c. F o o r ,  
suprcc. The broad purpose of the statute is to enable an  injured resident 
of thi> State to bring back to answer for his tort  a nonresident motorist 
who has inflicted in jury  while using the State highways and by the time 
suit can be instituted mould otherx%e be beyond this jurisdiction. I t  is 
contempl~ted that  a resident of the State mould ordinarily have enough 
of permanence and of fixed abode to keep him here and to permit personal 
serricr. 

Residence has certainly in contemplation something of choice, of inten- 
tion t o  remain permanently, or  for a time sufficient to accomplish some 
undertaking requiring more than a brief period. How does the service- 
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man fit into this picture? I t  must be remembered he moves un,ler orders 
and not from choice. I t  is not for him to say when or where he goes, or 
how long he stays when he gets there. Often, the 6rst  intimation of reas- 
signment is the delivery of his movement orders. Can it be said he 
acquires a residence under such circumstances? 

The impermanence of a soldier's or sailor's as~ignnlent is illustrated 
by a provision of the Soldiers and Sailors Civil Relief Act of 1940, 50 
U.S.C.;1., RTar Appendix, Sec. 574, a wartime measure n-hich provided: 
". . . such person shall not be deemed by reason of compliance with mili- 
tary or naval orders to have become a resident in or resident of any 
other state, territory, possession or political subdivision of nnp of the 
foregoing . . . and personal property shall not be deemed to be located 
or present in, or to have a s i h s  for tasation in such state, territory. . . . >, 
etc. 

Our view that members of the Armed Services stationed in thiq State 
under military or naval orders do not acquire residence here is supported 
by a recent decision of the Supreme Court of Arkansas, in the case of 
Ccntrnl  3 f~7n l i fnc t l~rers '  i l lut .  Tns. Po.  c. F r i e d m a n ,  209 S . T .  2d 101. I n  
that case the Court said, referring to an  officer in the military s e r ~ i c e :  
('He did not illtend to change liis domicile or residence and had niacle no 
change unless his military service alone brought about such a change. 
I n  the circmnstances here, Benno's military service did not bring about 
any challge in  his domicile or residence." . . . "In the Conflict of Lams, 
vol. 1, page 155, Professor Beale discusses the 'domicile of a so1;lier or 
sailor' and the capacity of a sailor or soldier to acquire a 'residence' not- 
withstanding his service in the Army or Navy, and i t  was there said : ' I t  
is, of course, possible for him (soldier) to provide a house of his o ~ n ,  off 
the Post, where his family niay lire, if this is allon ed by superior oficers ; 
and it is possiblt for him to change his domicile by the proper proceedings 
nhile on leare. But he cannot acquircl a donlicile n an  Army Post.' . . . 
' L  ' H e  is as able as anyone to acquire ;I. new domicile so f a r  as con(1itions 
allow. H e  cannot acquire i t  by any act done under military orders dnce, 
as has been seen, he has no choice but obedience. His orders would, so 
long as he remained in  the Army, be enforced bg. all the pan-ers of the 
state, and if he were permitted to leave the Army he could no longer 
remaill in the ,\rmy quarters. H e  may, however, like anyone else. change 
liis domicile by acquiring a residence outside an  army post with the inten- 
tion of making it his home.' 

'"The domicile of a soldier or sailor in the military or naval service 
of his country generally remains unchanged, domicile being neither oained C. 
nor lost by being temporarily stationed in the line of duty at  a particular 
place, eaen for a period of years. A new domicile may, however, be 
acquired if both the fact and intent concur.' " . . . ''Here, there is no 
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cvide~ict  tha t  Benno acquired a residence outside of the  A r m y  P o s t  with 
the ~ n t e n t l o n  of making  i t  his home." 

T l i r i r  1- no suggestion i n  the record tha t  either Dr. or  Mrs. F u l t z  were 
i n  S o ~ t l i  Carol ina fo r  a n y  purpose other t h a n  t h a t  contemplated by his 
naval  - e n l e e ,  o r  t h a t  they eyer formed a n y  intention t o  make  N o r t h  
Carolinn their place of residence. D r .  F u l t z  came t o  N o r t h  Carol ina 
u i i d c ~  ]la\ a1 orders. H e  left under  order., a i d  his  ent i re  s tay  here was 
i n c i d e ~ ~ t  t o  liib naval  orders. T h e  exidence in the record is sufficient t o  
support q T ~ ~ d g e  G n p ' s  findings of fact ,  and t h e  findings a r e  sufficient to  
su.tain hi- tonclusion that  tlie appeal ing defendants were properly serred 
with p r~ ie . - .  by the d ~ l i v e r y  of Fame to t h e  Commissioner of Motor  
Vehicle- ill compliance n it11 G.S. 1-105. 

Tliv l n ~ l g m e u t  of the Superio; Conr t  of Davidson County is 
Alf i l ln€t l .  

R T. I I . \ T . L .  TR, AXD R. F. HALL, SR., TEADING AKn DOING BCSIKESS A S  

R T' H h T . T ,  R- SON, r. 3. W. CHRISTIANSEN AND WIFE, DAISY 11. 
C'IIRISTIASSES. 

(Filed 14 January, 1955.) 

1. l%ills and  Xotes 3 26b- 
The evidence was to  the effect that  the paFee of notes given for the pur- 

chaw price of farm machinery agreed that if the growing season was bad, 
11c n onld give nil eltension of time for payment of the notes, and that he 
extended the time beyond the extension requested by the makers. Held: 
'L'llr el itlence does not snl~port  the defense that  the indebtedness was to be 
i);i!ti out of crops to be grow~i. 

Te~rnnony of the maker of notes given for the purchase price of farm 
~iiacl~inel:; that the seller did not say when the machinery would be deliv- 
twtl,  but that it would be delivered in time to make that year's crop, and 
r1.at in case it was not delivered in time, the seller would give an estension 
of time for payment of the notes, with further evidence that  the delivery 
of the machinery n a s  completed hy July 1st  of that  year and delirery 
nrceljted by the purchaser. and extension of time granted a s  requested, 
I \  7ic7d insnfficient to support a co~mterclaim for late delivery in the seller's 
action on the notes. 

3. S n n l c E r i i l e n c c  held insufficient t o  show damage from alleged breach of 
i ig~~ecnlent not  to register dcrd of t rust .  

In plaintiffs' action on notes for the pnrchnse price of farm machinery, 
~ecnretl by chattel mortgaqe and deed of trust. defendant set up a counter- 
claim allegine that in violation of plaintiff's promise, he had the deed of 
trust recistered, and that :P a rcsult thereof, a third person refused to 
lpnA pl;\intifis money for inlprorcruents. The evitlence disclosed that the 
dertl uf trn\t  contained a pro\ ision thnt if such third person should furnish 



394 I N  THE SUPREME COURT. [241 

money for the improrements, such third persoil should hare a prior lien 
to the amount furnished, and there was no allegation that plaintids had 
any control over such third person or anything to  do with his failure to 
advance the money for the improvements. Held: The record fails to show 
a basis for the counterclaim. 

4. Evidence 30--Ordinarily, parol evidence is inadmissible to rarx the 
terms of a written contract. 

Where the purchaser of machinery gives written orders therefor, and 
executes notes, mortgage, and deed of trust setting forth the time and 
method of payment, the instruments constitute a contract in writing be- 
tween the parties, and in the absence of evidence that the notes. mortgage, 
and deed of trust were conditionally delivered, or that there n-au mutual 
mistake in drafting them, or fraud in procuring their execntion, or a dif- 
ferent mode of payment agreed upon, parol testimony is inadmissible to 
vary or change the contract. 

APPEAL by defendants from -Jfllnrfin, 6. J., N a i c h  Term, 1054. SEW 
HAXOVER. 

The plaintiffs instituted this action to recover on four promi>sory notes, 
all dated 20 May, 1950, and due as follows: Three notes for $1.000.00 
leach, due respectively, 15  November, 1950, 15  December, 1950. 15 Janu-  
ary, 1951 ; and the other note for $3,508.00, also due on 15 January ,  1951. 
The notes were secured by chattel mortgage on certain named article. of 
f a rm machinery and equipment. The  mortgage contained the following : 
"It  is understood and agreed between the parties hereto that if the first 
three notes for $1,000.00 each as herein set out are paid on or hefore 
maturi ty dates, the balance of $3,508.00 shall be extended and paid as 
follows: $500.00, 1 5  July,  1951 ; $5130.00, 15  Aigust ,  1951: $300.00, 
15 September, 1951; $300.00, 15  October, 1951; $813.00, 1.5 Sorember,  
1951; $500.00, 15  December, 1951; and $400.00, 15  January .  1952. 
(Evidently the abore calculation includes interest.) 

I n  addition to the chattel mortgage, the defendants executed a deed of 
trust conveying to a trustee certain de~cribed tracts of land in Colun-~bus 
County as further security for the notes. The deed of trust contained the 
same provisions with respect to  the payment of the $3,505.00 as set out 
in the chattel mortgage. The deed of trust contained the further provi- 
sion that  if C. P. Holcomb should furnish to grantors not in escess of 
$5,500.00 for the purpose of constructing a drainage canal on the lands, 
that  Holcomb should have a prior lien for the amount furnislierl. 

Plaintiffs allege that  no payments whatever had been made 011 the 
indebtedness and that  the full amount was due. They asked for jndgment 
and for a sale of the property corered by the chattel mortgage: and that 
the funds from the sale be applied on the indebtedness. 

Defendants filed answer, claiming the notes 1Ter.e given for fnrln ma- 
chinery, some of which was not delirered on time, and other itenl; ve re  
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defective: that  the defendants did not receive all the machinery in time 
to make a crop in  the year 1950, out of the proceeds of the sale of which 
it was contemplated the notes would be pa id ;  that plaintiffs put their deed 
of truzt 011 record when they agreed not to do so; and that  Holcomb re- 
fused to iurnish the money to construct the drainage canal on account of 
the regi-:ration of the deed of trubt; all of nllich the defendants allege 
mas in  riolation of the agreement between the parties, resulting in the 
failure of the defendants to  make a crop sufficient to pay the indebtedness, 
to the defcndants' damage in the sum of $6,000.00, for which the1 make 
counterclainl and ask judgment. 

The plaintiffs introduced the following st ipulat iol~:  "It is stipulated 
betn-een counsel for plaintiffs and defendant,, the defendants being per- 
sonall?. i n  court, that  on Mav 20, 1050, defendants executed and delirered 
their tl~rec prornieqory notes, each in the sum of $1,000.00, becoming due 
and 1)avalile Soyember 15, 1950, Deceinber 15, 1950, J anua ry  15, 1951, 
and one vrher note for $3,508.00, becoming due and payable Janua ry  15, 
1951: all of raid notes aggregating $6,508.00 are payable to R. F. Hal l  
& Son, rhc plaintiffs, and bear interest from date a t  six per cent per 
annuin, n-hich said n o t ~ s  were offered in evidence by plaintiffs marked 
Plaintiff-' Eshibits A-1, A-2. -1-3, and -1-4; no par t  of said $6,505.00 has 
been paid, except $1,000.00, the net proceeds from the sale of the mort- 
gaged 1,ersonal property credited April 30, 1951; the balance due as of 
April 20. 1951 v a s  $2.686.97, plus interest thereon from April 1951, a t  
six per cent. viliich said notes were at all times owned by plaintiffs, payees, 
and iecured by a chattel mortgage and a deed of trust to F. 11. Ponell, 
trustee, plaintiffs' Exhibit 13, reading :" . . . (Here followed the intro- 
duction of the chattel mortgage and deed of trust.) "The value of the 
mortgaged personal property a t  the time i t  was seized by the sheriff and 
at the time he sold it was $4.000.00." 

J. W. Christiansen, one of the defendants, testified as a witness. H e  
admitted that nhen  he ordered the machinery Mr. Hal l  did not sav when 
the machinery ~ ~ o u l d  be delivered, that  he (defendant) accepted it as i t  
arrired. that part  of the machinery ~ v a s  delivered by 10 or 15  June,  and 
that delirery was completed by 1 July. H e  testified that  the agreement 
was that the articles purchased ~vould be delivered in time for 1950 bean 
crop and in case he didn't get the equipment in  time, or if he had bad 
weather conditions, or both, Mr. Hal l  told him that  they ~ o u l d  go along 
with him on the payments and would give him an  extension of time. 

-It the conclusion of all the evidence, Judge Martin peremptorily 
instructed the jury:  "If you believe the evidence and find by the greater 
weight thereof that  the balance due on these notes is $2,686.97, with 
interest, if you so find by the greater weight of all the  evidence, i t  would 
be Four duty to answer tha t  issue in that  amount." The jury answered 
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the issue of indebtedness as instructed rmd judgment was rendered for the 
plaintiffs for $2,686.97, from which the defendants appealed. 

Stevens, Rir~gu ' in  d? XcG!zee for plaintiffs, appellees. 
Kellum $. IIumphrey and 1Ynl. F. Jones f o ~  defendants, appe i i an t s .  

HIGGIKS, J. While the defendants allege a n  agreement 011 the part of 
the plaintiffs that the payment of the indebtedness should be out of crops 
to be grown, yet the evidence and stipulation entered into do nor support 
the allegation. All Mr. Christiansen said is that Idr. Hal l  agreed in the 
event the machinery was not delivered in time, or if weather conditions 
were bad, or both, the plaintiffs would not press fclr collection but nould 
give an  extension of timc. The time during which the plaintiffs were to 
forego their right to collect the notes is not mentioned. A letter in the 
record shows that Mr. Christiansen asked that  he l)e given until 1 April, 
1951, so that he could make a sale of his property and pay hi; indebted- 
ness to the plaintiffs. There is no elaim of an  agreement as to how long 
the plaintiffs would forbear. Actually, suit was not brought until the 
time requested by the plaintiffs had expired and more than tv-o months 
after the last note was due. 

The defendants allege, further, that Holcomb refused to a d ~ a n c e  the 
$8,500.00 to construct the drainage canal because plaintiffs' deed of trust 
was placed of record. However, the deed of trust itself contains the 
stipulation that if Holcomb furnished the $8,500.00 for the drainage 
canal, he should have a prior. lien. There is no allegation or e d e n c e  that 
plaintiffs had any control 01-er Holconlb or had anything to do  n-it11 his 
failure to advance the money for the canal. 

The defendant J. T. Christiansen offered to testify ~ r i t h  re-pect to 
crop and weather conditions for the year 1950, his opportunity to obtain 
seed for a wheat crop, the suitability of the land for cultivating x-heat, 
and the effect of failure to procure the construction of the drainage canal, 
all of which evidence was excluded on the plaintiffs' objection. The 
defendants also excepted to the peremptory instruction that if the jury 
believed the evidence they would find for  the plaintiffs. 

Judge Martin evidently took the riew that the ~ r r i t t e n  ordel; for the 
machinery, the notes, mortgage and deed of trust setting out the time and 
method of payment, constituted a contract i n  writing between the parties. 
And in the absence of evidence that  the notes, morigage and deed of trust 
were conditionally delivered, or that  there was mutual mistake in drafting 
them, or fraud in procuring their execution, or a different mode of p a y  
ment and discharge agreed upon, that par01 testimony was inadmissible 
to vary or change the contract. The eridence was properly excluded on 
the authority of the fo!loning cases: Ins. CO. 0. Morehead, 209 S.C.  174, 
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153 S.E. 606; T h o m a s  v. Ca,~tcret County ,  182 K.C. 374, 109 S.E. 384; 
B a d  c. Rosenstein, 207 N.C. 520, 177 S.E. 643; Bowser c. Tarry,  156 
N.C. 35, 72 S.E. 74; White u. Fisheries Products  Co., 183 N.C. 228, 111 
S.E. 182; Dawson v. 177-ighf, 208 S . C .  418, 181 S.E. 264; TTTnTEer z. 
T7enters, 148 N.C. 388, 62 S.E. 510. 

T h e  defendants accepted, retained and used the  machinery without 
paying anything on the  purchase price and without  offering to re tu rn  a n y  
p a r t  of i t  to  the  plaintiffs. Letters i n  tlie record show the  defendants 
requested extension of t ime to make  the payments and  did not  question 
the amount  due un t i l  a f te r  sui t  was instituted and a f te r  a l l  notes had  been 
due  for  more t h a n  t ~ o  montlis. T h e  stipulation i n  the  record admits  t h e  
execution of t h e  notes and  the amount  of the balance due i n  exact accord- 
ance with the  amount  found by  the jury under  thc peremptory imt ruc t ion  
of the  court. 

T h e  record fai ls  to show pither ha& f o r  the defendants7 counterclaim, 
or a defense to the action on the notes. 

S o  error. 

IT'. C. BARKER r. IOWA J I r T U A L  INSURANCE COIIPANT. 

(Filed 14 January, 1955.) 
1. I~isurnlicc 5 l9c- 

-1 pro\ i ~ i o n  in a policy of fire insurance including in its coverage person- 
alty of insured "while elsewhere than on tlie described premises . . ." does 
not limit the period during which the property may be "elsewhere," and it  
mill be assumed that the only limitation as to time is the life of the po l ic~ .  

2. Domicile $i 1- 
A minor dependent son who luoves from his father's house to an apart- 

ment, maintained by his kather, for the purpose of attending classes a t  a n  
educational institution does not become a resident of the college commu- 
nity, but retains his residence with his father. 

3. Insurance $i l9c- 
The policy of fire insurance in snit provided coverage of the described 

personalty belonging to the insured or any of his family residing with 
insured. Held:  Insurer is liable for tlie destruction of the described prop- 
erty viliile used by insured's minor son i11 an apartment maintained by the 
father for the son while attending classes a t  an educational institution, 
since ~ m i l r r  the facts tlie son continued to reside with insured n ithin the 
meaning of tlie policy. 

4. Insurance $i 1%- 

Since insnrance policies are  prepared by insurer. they must be construed 
liberally in  fa^-or of insured and strictly against insurer. 
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-hr12u, by defendant fro111 7 ' h t l l i p o ,  J . ,  August Term, 1954, ALLE- 
GHAST.  

The defendant issued to the plaintiff a fire insurance policy in the sum 
of $6.500.00, corering the contents of a certain de:mibed dwelling occu- 
pied by the plaintiff and t l ~ e  members of his family in  the T o ~ n  of 
Sparta.  A t  the time the policy went into effect the insured's family con- 
sisted of liiniself, his n ife, a son, Bill Ijarker, age 19, and the son's wife, 
age IS, all l i ~ i n g  together in the described dwelling. The policy provided : 
L ( The insured may apply up  to ten per cent (10%) of the amount specified 
. . . to coyer property described . . . belonging to the insured or any 
l n e m b ~ r  of the family of and residing with, the in~ured ,  while elsewhere 
than on the described premiws . . ." At the trial the follo~viag stipula- 
tion lvas entered into : 

"1. That  the defendant issued to the plaintiff a policy of fire insurance 
:IS set out in the complaint. 

((-3. 'Tllat tliele way a lois by fire a~nount ing  to $1,987.i5, which oc- 
cwwcl in a n  apartment in Raleigh, Korth Carolina, occupied by the 
mi no^ ;on of the plahtiff  and the wife of said minor son, and that  the 
property destroyed and damaged waq the property of the insured, TV. C. 
Barker, and the clothing of his Eon and daughter-in-la~v. 

"3. T h t  the apartment was rented by TT. C. Barker and the rent was 
being paid by him. 

"4. That the apartnlent was furnished by V. C. Garker n j t h  furnish- 
ings taken from his home in Sparta." 

I n  addition to the stipulation, the insured testified that  his son is an  
only child ; that  he is 19 years of age and that  his son's wife is IS. The  
:~par tment  n-as temporarily set up  in Raleigh in order that  the son niight 
attend cl3-?es a t  State College. 
,I jury trial was waived, the case tried before Judge Phillips. At  the 

close of plaintiff's evidence, defendant   no red for judgrnent of nonsuit, 
which v-as denied. The  defendant excepted. The court rendered judg- 
ment for $680.00 in  favor of the plaintiff, to which the defendant es- 
cepted, and from which he appealed. 

R. F. C'rozlse for plaintif l ,  appe l lee .  
Il'ortlr B. Folger f o ~  d e f c n d a n f ,  a p p e l l a n t .  

HIGGIS~. J. The Eacts in this case are not in dispute. The  policy 
covered the contents of the dwelling occupied by the insured and the mem- 
bers of his family, including his wife, his dependent son, Bill Barker, 19. 
and the son's wife, IS. who constituted the meml~ers of the household. 
At  the time the policy was issued all the property later lost by fire was 
in use by the members of the family in the dwelling in Sparta. 
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Subsequently, the insured rented an apartment in Raleigh for tlic use 
of his son and the son's wife while the son attended classes a t  State Col- 
lege. The furnishings lost when the Raleigh apartment burned were 
moved from the Sparta home by the insured, who paid the rent on the 
apartment. The maximum recovery permitted by the ten per cent clause 
in the policy was $650.00. I t  is admitted that  the loss sustained by 
reason of the fire mas $1,937.75. The recoTery is made to depend upon 
the interpretation of the following provision in the policy: 

"The insured may apply up  to ten per cent (SOY$ ) of the amount speci- 
fied for  the household and personal property item to C O T  cr property 
described therein and insured thereby (except r o ~ ~ b o a t s ,  canoe;, animals 
and pets) belonging to the incured or any member of the family of and 
residing with, the insured, while elsewhere than on the described premises 
but within the limits of that  part  of C'ontinental North America included 
\Tithin the Vnited States of America, Alaska, the Dominion of Canada 
and Kewfonndland; Iio~i-ever, i t  is warranted by the insured that  such 
extension of this insurance shall in no n ike inure directly or indirectly to 
the benefit of any carrier or other hailer." 

Since no duration of time ie fixed in ~~h ic11  the property niay lw eke-  
where, we may assume the only limitation is  the life of the policy. Some- 
what more troublesome is the requirement "belonging to  the i~isured or 
any member of the family of and residing r i t h ,  the insured. nhile else- 
where than on the described premises." The expression in the policy, 
"residing with," is equiaalent to and mean< har ing  his residence n i th .  
I t ,  therefore, becomes pertinent to inquire where the minor ;on had his 
residence a t  the time of the losq. Residence has been variously defined 
by this Court. The definitions vary according to  the purposes of the 
several statutes referring to residence and the objects to be acconiplished 
by them. Definitions include "a place of abode for more than a tempo- 
r a ry  period of time;" in other cases the word residence is constiued to 
mean "domicile," signifying a permanent and established home. The 
definitions of residence rangr all the TI ay between these extremes. Clcitty 
v. Chi t f y ,  I38  S . C .  647, 83 S.E. 517; Cnrden 7>. Carden, 107 S . C .  214, 
12  S.E. 197;  Shef ield v. IT'alLir, 231 N.C. 556, 58 S.E. 2d 356: E,ijont 5 .  

Bryant ,  225 N.C. 257, 45 S.E. 2d 572; Reynolds 2). Cotton X i l l s ,  177 
N.C. 412, 99 S.E. 240; TVatso~z 2). C. R., 152 K.C. 215. Gf S.E. 502. 

Does a minor and dependent con n ho moves to an apartment maintained 
197 his father for the purpose of attending college classe:, become a resi- 
dent of the college community, or does he retain liiq residence n i t h  his 
father W . S .  116-143 provides that State institutions of higher learning, 
including State Collcge, are empowered to fix tuition feeq. G.S. 116-144 
provides higher fees from n o n r e d e n t ?  may be charged. "The provisions 
of this article sllwll not he constnied to prohibit the s e ~ ~ e r a l  boards of 
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 trustee^ from charging nonresident students tuition i n  excess of that  
charged resident students." Certainly, i n  so f a r  as the right to charge 
tuition fees is concerned, students who attend froin out of state remain 
nonresidentz of the State. Students who are residents of the State do not 
become residents of the college community merely by occupying a room 
or apartment and attending classes. Such would t;eem to be the reason- 
able interpretation of the term "residence." T o  sz y the son ceased to be 
a resident of Sparta and became a resident of Rak igh  under the facts of 
this case would be giving to the term "residing wit11 the insured" its most 
narrow and restricted meaning. I t  must be remembered that  the policy 
of insurance was written by the company's lawyers and that  the courts 
must, therefore, in case of doubt or ambiguity as to its meaning, construe 
the policy strictly against the insurer and liberally in  favor of the in- 
sured. The follo~ring is a pertinent quotation from the opinion of Chief 
Justice S i n c y  in the case of Roberts t i .  Ins .  Co., 214 N.C. 1, 192 S.E. 873 : 
"Policies of insurance differ somewhat from other contracts, however, in 
respect to the rules of construction to be applied to them. They are 
unilmrtite. They are in the form of receipts from Insurers to the insured, 
embodying covenants to compensate for losses described. They are  signed 
hy the insurer only. I n  general, the insured never sees the poIicy until 
after  he contracts and pays his premium, and he then most frequently 
recei~-es it from a distance, when i t  is too late for him to obtain explana- 
tions or modifications of the policy sent him. The policy, too, is generally 
filled with conditions inserted by persons skilled in the learning of the 
insurance law and acting in  the exclusive interest of the insurance com- 
pany. Out of these circumstances the principle has grown up in the 
court. that these policies must be construed libe:.ally in  respect to the 
persons insured, and strictly with rcspect to the insurance company." 
I n s .  C'o. 1 . .  TVilkinson, 13  Wall. ( P O  U.S.), 232. 

The r e ry  fact the loss is limited to ten per cent of the full coverage 
indicates the incurer is willing to take some extra risk in order to make 
the policy more attractive to those who spend a par t  of their time amar  
from the family re4clenct.. case in point is Central Manufact t~rers '  
dlzrt~rnl Ins .  Co. v. Friedman,  decided in 1948 by the Supreme Court of 
Arkansas, and reported in 209 S.W. 2d 102. I n  that  case the policy 
insured agai11.t loss by theft of not to exceed ten per cent of the full 
corernpe of "personal property o w n ~ d .  used or worn by the persons in 
whose name the policy is issued and members of the insured's family of 
the same household." The insured's son was a minor who attended Ohio 
State College for three months, then was inducted into the United States 
, h n y ,  attended officers' t raining school, mas commissioned and assigned 
to duty a t  For t  Eustis. Virginia. While serving there, his locker was 
broken into and personnl property stolen. The Court held that  the son 
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a t  tlie t ime of the  loss a t  F o r t  Eus t i s  was a member of the insured's 
famil!- of the same household and  h i s  loss was covered by  the policy. 

V'c conclude t h a t  the facts  i n  this case a r e  sufficient to support  tlle - - 
findings and  judgment. 

&lffil'lllfd. 

STATE Y. J , i l IES I.". CHESTKUTT. BILL COLLINS, ROT WALL, JR. 

(Filed 14 January, 1935.) 

1. Indictment and  Warrant  9- 
Where a statute sets forth disj~inctirely several means or ways by which 

11ir offense may be committed, a \Tarrant thereunder correctly charges 
them conj i inc t i~e l~ .  

2. Inclictnient and  Warran t  3 13: Criminal Law 3 3 6  

Slotion to quash the warrant and motion in arrest of judgment are  prop- 
erly overruled whea no defect appears on the face of tlie record. 

3. Constitutional Law § 1 . b  
Statutes and municipal ordinancrs regulating the observance of Sunday 

tlel.ive their validity from the police power of the State. 

4. Statutes § 
The effect of Art. 11, see. 20, of tlie State Constitution is to proscribe 

only *uch local, private, or special acts as relate to the subjects designated 
in the amendment. 

5. S a n ~ e :  Constitutional Law § 14- 
('11:ll~ter 177, Session Laws of 1919, bans all motor ~ e h i c l e  races on 

Sunday in Wake County without regard to  the coninlercial or non-cornmer- 
c i , ~ l  character of the actixity, and therefore, i t  is not an act regulating 
labur or trade within the meaning of Art. 11, sec. 20. Persons whose actiri- 
ties are  colnnlercial in character are  in no better position than those ~ v h o  
engage in the proscribed activity ~vitliout reference to profit. 

.Joi~:csox, J . .  took no part in the consideration or decision of this case. 

D E F L A D ~ T S '  appeal  f rom J'rizzelle, J., 6 September, 1954, Cr imina l  
Term. of WAKE. 

E a c h  defendant TI-as tried in t h e  Recorder's Cour t  of Wendell upon a 
separztp w a r r a n t  charging t h a t  "011 or about the  9 th  clay of May,  1954, 
(he)  ( l id  unlan-fully, willfully engage in, promote and  part ic ipate  i n  a 
moror rehicle race on Sunday,  M a y  9, 1954, i n  s t .  Matthews Township, 
Wake  County, N o r t h  Carolina, in contravention of t h e  1949 Session 
L a m ,  Chapte r  177, . . ."; and  was found gui l ty  a s  charged;  and, f rom 

the judgment pronounced, appealed. 
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Upon tr ial  de novo i n  the Superior Court of ' r ake  County, on the 
original warrants, the jury returned verdicts of guilty as charged. There- 
upon, judgment as to each defendant. that  he p a r  a fine of $ 5 ~ . ~ ~ 0  and 
costs, was pronounced. 

Each defendant excepted to the judgment pronounced a g a i ~ s t  hiin and 
appealed, assigning as errors (1 )  the overruling 01' his motion to  quash 
the warrant, (2 )  the denial of his motion for jullgment as in case of 
nonsuit, and (3 )  the overruling of his motion in arrest of judgment. 

Attorney-General J~cLI Iu l lan ,  Sssistcznt At tornej-General  V o ~ t l ! y ,  ~ i n d  

C h a ~ l e s  G. Powell,  Jr., and Gerald I;. W h i t e ,  New1 bers of S f n t i ,  ~ r ~ r  t h e  
S ta te .  

Huger S. King for defendants ,  nppel lanfs .  

BOBBITT, J. Each warrant  adopts the phraseology of Ch. 177. Session 
Laws of 1949, which, in defining the conduct declared to constitute a inis- 
demeanor, provides: "SECTIOK 1. I t  shall be unlawful for any person, 
firm, or corporation to engage in, promote, or i n  anywise participate in 
any motorcycle or other motor veh~cle race or race; on Sunday in T a k e  
County, Nor th  Carolina." 

I t  is noteworthy that  the warrant  uses the c ~ n ~ ~ u n c t i v e  "aid" nhere 
the statute uses the disjunctiw ('or." The draftsmrun of the n-arrant was 
well advised. S. v.  A l b n r f y ,  238 X.C. 130, 76 S.E. 2d 351. 

The statute does not disclose a purpose to regulat,? labor or trwlle. The 
purpose of the promotion may be recreation, sport or chari ty:  or it itlay 
be a business v e n t u r ~ ,  for  profit. The participants may be ~oliunteers or 
compensated, amateurs or professionals. The race may be n-idelp adver- 
tised, drawing large crowds; or i t  may arise up01 a suddeii challenge 
and be known and of interest only to the participantj. The statnte i.; thus 
characterized by its caption: ('An Act Prohibiting l~fotorcycle and Motor 
Vehicle Races on Sunday in  Wake County." Since the statute prohibits 
promotion of and participation in all motor vehicl: races on Suilday in 
Wake County, the undisputed evidence is that  the drfendant; 1-iolatecl the 
statute as charged in the warrants. Xeither the statute nor tlir n-arrants 
refer to "labor," "trade," "business aenture," '(compensation." or other 
~vords suggesting tha t  the commercialization of motor rehicle Tares as 
distinguished from the motor vehicle races themselres naz  TI-hat the - 
General Assembly purposed to ban. 

The acts charged in the warrants are violations of the statnri.. The 
motions to quash the m r r a n t s  and in arrest of jucl,ment m r e  properly 
overruled, there being no defect appearing on the face of the pleading, 
verdict or other part  of the record. 6'. v.  Cochran,  230 S . C .  523. 32 S.E. 
2d 663. Indeed, one d isco~ers  the factual basis for the defendants' posi- 
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tion vnly conaideration of tlie evidence; and the assignn~ent of error 
arail:i!lle to defendauts is that  addressed to the o ~ e r r u l i n g  of defendants' 
iiioticm- fcjr judgincnt a ill cast of nonsuit. 

I t  : i l ~ i ~ e " r ~  from the c>ritleizce &at clefendant Chestnutt, through a bu3i- 
]less c o ~  l)oration, pronloted :lutomobile  acing in TlTake County, arranging 
for such laces, employing participants, selling admission tickets, etc., as 
a bu>ine-- I enture, for profit; and it appears from tlie e v i d c n c e  that  de- 
fendant: Colliils and Wall particiyatrd in an  automobile race held Sun- 
day. S 1 a ~  9, 1951, i n  Wake County, under the promotion and supervision 
of clefendant Chestnutt, under an arrangement ~rhereby each was paid for 
his se~vices in so participating. 

The sole ground of defendants' appeal is that  t l ~ e  statute is violative of 
Art. 11. - P C .  29, of tlie Constitution of Xnrt11 Carolina, which, in perti- 
nent lmrr. provides: "The Genrral Assembly shall not pabs any local, 
p r i ~  at?. or special act or reholution . . . regulating labor, trade, mining 
or manniact~winp ; . . . Any local, private or special act or resolution 
passed in ~ i u l a t i o n  of the provisions of this section =hall be void. The 
Gc11cr;il Ai.mnbly shall have the powcr to pass genc.ral l ans  regulating 
the marters set out in this section." 

Tlie C:eneral Assembly, exercising the police pover of the State, may 
legiqlatc for the protection of the public health, safety, morals and general 
T\ elf are of tile people ; and Sunday observance statutes and niunicipal 
ordi1iancc2 derive their validity from this sphere of legislatire poner. 
S.  7.. l i I ( ' ( r ~ ~ ,  237 N.C. 633, 75 S.E. 2d 783, and cases cited. And, prior 
to tile eii 'ecti~e date of Art. 11, see. 29. R. C. Constitution, statutes inl- 
po-in: l~rollibitions, re,trictions and burden. in certain localities, n o t  in 
conilcc f n i t h  any general criminal statute dealing ~ v i t h  the same subject 
matter. vere  upheld. See Ta?ylor z.. R a c i n g  ASSO., a n t e ,  SO, 8.1 S.E. 2d 
390. Tlie n~otlification w r o ~ ~ g h t  by Art. 11, x c .  29. ih that  now a local, 
pr imte  or special act, dealing IT-ith designated subjrcts, is x oid as riolativc 
of this section of our organic law. - 

Tlnis the appeal focuses attention upon this question : Conceding, 
nrglii ~lilri. that  the statute, directly affecting conduct in a single count>-, 
is a local act, S. I). D i z o n ,  215 S.C. 161, 1 S.E. 2d 521, is i t  an  act regzc- 
l a t i nq  labor  or trade within the meaning of Art. 11, see. 29?  Were tlie 
statute directed solely against labor, e .g . ,  conlpensated en~ployment, or 
trade. P.u.. business ventures, for profit, in relation to the conduct of 
motor I chicle race. on Sunday in V a k e  County, the question posed voulcl 
be wrion- indeed. But  r h e r e  tlw statute in sneeping terms bans an 
a c t i ~  it?, T O  11 it, all motor vehicle races on Su~ lday  in Wake County. 
making it a nlisdelneanor to proniote or engage in the proscribed a c t i ~ i t y ,  
~ritlioiit 15egard to the commercial or non-commercial character of the 
acti~-ity. the fact that these defendants promote and engage in such activ- 
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i ty for  profit and for compensation puts them in  no better position t h a l ~  
those who promote and engage in such activity without reference to profit 
or  compensation. 

Conceding the power of the General Assembly to  ban motor ~ e h i c l e  
races on Sunday in  Wake County, the fact that  the defendants cannot 
engage for profit or compensation (or othermis~.) i n  such prohibited 
activity does not convert the statute into one regulating labor or trade 
within the meaning of Art. 11, see. 29. I f  the statute violates Art. 11, 
sec. 29, it is void; otherwise, it  is valid. I t  cannot be valid and enforce- 
able as to aon-con~mercialized  noto or vehicle races on Sunday in Wake 
County and invalid and unenforceable as to such races when conducted 
on a commercialized basis. MTe regard the statute as placing a ban upon 
a specified activity, to wit, motor vehicle races on Sunday in T a k e  
County, rather than as a regulation of labor or trade in which the defend- 
ants and others are privileged to  engage. 

I n  upholding the constitutionality of Ch. 177, Session Lau-s of 1940, 
against the challenge of invalidity based on its alleged violation of Art. 
11, see. 29, we are mindful of the rules of construction epitomized by 
Stacy, C. J., in S.  v. Luedew, 214 N.C. 558 (561), 200 S.E. 22, in these 
words : "In considering the constitutionality of a statute, every presump- 
tion is to be indulged in favor of its validity." 

Without intimation or suggestion that  Ch. 177, Session L a x s  of 1049, 
is subject to successfu! attack on other grounds, we note that  n-e have 
considered it only in relation to the challenge urged by the defendants 
throughout the proceedings and made the basis of their brief, namely, its 
alleged violation of Art. 11, see. 29. The challenge on this ground being 
unsuccessful, the result is that  the judgments must be affirmed : ant1 it is 
so ordered. 

Affirmed. 

JOHSSON, J., took no par t  i n  the consideratioll or decision of this case. 

LAURA B. McDOUGhLD CROWLEY AXD HER HUSBASD, TV. A. CRO'CVLET, 
Y. D. .L McnOUGALD AKD HIS WIFE, MART TT. McDOUGALD. 

(Filed 34 J a n u a r ~ ,  1055.) 

1. Appeal and Error § 6c (2)- 
-4 sole e~ception to the signing of the judgment is sufficient to present 

for review the cluestion whether error of law appears on the face of the 
record. 
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2. Reference § l O -  
Where the record discloses that judgment confirming the report of a 

referee was entered a t  a term of court convening before the expiration of 
the 30-day period for filing exceptions, G.S. 1-195, and the record discloses 
no waiver of the right to file esceptions a t  any time during the 30-day 
period. the premature entry of judgment of confirmation is error appearing 
on the face of the record. 

3. Reference 5 9- 
Notion by plaintiff for voluntary nonsuit before the referee appoilited 

to hear the cause does not preclude her from filing esceptions to the ref- 
eree's report. 

4. Same : Trial § 5 $4 - 
Where it does not appear of record that  the stipulations were reduced to  

writing and signed by glaintift or her counsel, but the stipulations appear 
only in the iindings of fact as forululated and reported by tlie referee, it 
nonld seem that  the stipulations are  subject to challenge by exception 
nlong with tlie referee's general findings and conclusions. 

A \ ~ ~ l ~ ~ a ~ ~  by plaintiffs fro111 C. L. J I o o ~ e ,  J., a t  Apr i l  Term. 1954, of 
HOKE. 

Civil action to  reform part i t ion deed on t h e  ground of mutua l  mistake. 
L a u r a  II. McDougald Crowlej-, hereinafter  referred to as  the plaintiff, 

and I). *\. McDougald, hereinafter  called the defendant, a r e  the  children 
and  ouly heir3 a t  l an  of , \ l e sa l id~r  McDougald, who died intestate pr ior  
to  1035, leaving a lalided estate i n  IIoke County n h i c h  descenrled t o  the 
lllaintifl and the ~lefelidailt  as tenants  i n  common. I n  1935, hy exchange 
of deeds they divided p a r t  of these lands. T h e  plaintiff alleges i t  was the  
intention of the  parties to divide all  t h e  lands and t h a t  the  deed made  to 
the  defendant correctly devr ibes  the one-half share i n  value intended to 
be allotted to him, but  t h a t  the deed to the  plaintiff fa i ls  to deccribe prop- 
erly the land intended to be described i n  her  deed and  a s  a r e d t  the lines 
and boundaries n h e n  plotted out overlap on adjoining lailds and d o  not 
close. T h e  plaintiff fu r ther  alleges t h a t  by mutua l  mistake of the parties 
a t ract  of about 82 acres rras onljtted ent i rely f r o m  the deed made  to her. 
T h e  defeudant by  ansn-er admits the alleged errors  of description. H O W -  
ever, he denies t h a t  the 82-acre t ract  Tvas intended t o  be included i n  the 
plaintiff's deed. O n  the contrary, the  defendant alleges t h a t  this t ract  
was not conte~nplated b ~ -  the parties i n  making  the dir is ion and  therefore 
n a s  left ~mdiv ided .  

\Then the cause first came on f o r  hearing, the court  comluded i t  in- 
rolred a complicated question of boundary and ordered a compulsory 
r e f e r ~ n c e  (G.S. 1-189 ( 3 ) ) .  J. 31. Andre~ve,  Esq.,  was appointed referee. 
H i s  report discloses t h a t  a hearing wac held 26 February ,  1954, and  t h a t  
a f te r  certain eridence mas offered and stipulations made, all  t o  the effect 
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that the S2-acre tract v a s  not included in the lands sought to be divided 
in  1935, "the plaintiff moved for a voluntary nonzuit i n  the case.'' The 
report further discloses that  thc  plaintiff's motion was granted by the 
referee, but that it Iater occurred to him he was xithout legal authority 
to nonsuit the action and therefore upon further reflection he "passed the 
motion onto the court for final determination," together with his full 
report on the case. 

The referee's report s h o m  that he found and conduded that the 82-acre 
tract was undivided land belonging to the plaintiff and defendant. 

The report was filed 5 April, 1954. The cause wss calendared for hear- 
ing at the April Term of court, which convened 19 April, 1954. N o  
exceptions vere  filed to the report of the referee. When the cause came 
on to be heard as calendared, the Clerk presented to the court a letter 
received from plaintiff's counsel asking him to request the Judge to sign 
judgment of voluntary nonsuit in accordance with form judgment trans- 
mitted with the letter. The presiding Judge declined to sign the judg- 
ment and, upon consideration of the record, entered judgment confirming 
the referee's report and decreeing that the 82-acre tract of land was never 
partitioned by the plaintiff and the defendant and is now owned by them 
as tenants in common. The judgment also directs that any costs accrued 
in excess of the sums previously deposited by the p,lrties be taxed against 
the plaintiffs. 

From the judgment entered the plaintiffs appeal 

Rober t  $1. Dye  and  Jo,e 111. C O X  for p l a i ~ t t i f s ,  appellants.  
G. B. Rozuland and  V a r s e r ,  Xc ln t? l re  CE H e n r y  for defendants ,  appel- 

lees. 

J o ~ s s o s ,  J. The plaintiff's only exception is to the signing of the 
judgment. This is suffici~nt to present for review the question whether 
error of law appears upon the face of the record B o n d  v. B o n d ,  235 
S.C. 754. $1 S.E. 2d 53. 

The referee's report was filed 5 April, 1954. Thl? judgment below con- 
6rnling the report was entered a t  the one-meek term of court which con- 
vened 19 April, 1954, before expiration of the plaintiff's 30-day period 
for filing exceptions as allowed by statute, G.S. 1-195. She insists that  
the record discloses no waiver of her right to file exceptions to the report 
:any time during the 30-day period and that  the premature entry of judg- 
ment of confirmation is error appearing upon the face of the record. 
'This view is supported by the record. The plaintiff's action in moving 
for voluntary nonsuit does not preclude her from f h g  exceptions to the 
referee's report. True, any exceptions directed to the merits of the case 
~ o u l d  seem to be at  variance with stipulations reported by the referee to 
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have been entered into by the plaintiff a t  the hearing. However, the 
record on appeal does not contain any par t  of the transcript of the pro- 
ceedings before the  referee, and i t  has not been made to  appear that  the 
stipulations were reduced to writing and signed by the plaintiff or  her 
counsel. Rather, upon the record as presented, the stipulations appear 
only in  the findings of fact as formulated and reported by the referee. 
Therefore, on this record, i t  would seein that  the stipulations as reported 
are subject to challenge by exception along with the referee's general 
findings and conclusions. 

Fo r  the error indicated the judgment appealed from will be racated 
and the cause will be remanded to the court below for further proceedings 
in accord with this opinion. 

E r ro r  and remanded. 

MRS. ELLA O?VEN r. HENRY S. GATES. 

(Filed 14 January, 1956.) 
Wills § 339- 

The will provided "I g i ~ e  my home and the balance of my land to my 
darter Ella f o r  her to hold and have her lifetime." Held:  In the absence 
of other provision eridencing an intent to the cont rar~ ,  the plain ant1 nnam- 
biguous languaqe limits the estate derised to a life estate, and the devisee 
cannot conrey the fee. 

,~PPEAI.  b~ plaintiff from J l o o r e ,  J., October Term 1954, PER SO^. 
Affirmed. 

Controrersy without action under G.S. 1-220. 
Plaintiff contracted to sell to defendant the land she took under her 

father's will and to  convey to 11im a fee ~ i m p l e  title thereto by deed con- 
taining full covenants of warranty. Defendant declined to accept deed 
for the reason plaintiff did not own and could not convey a fee simple 
title to said land. Thereupon, this proceeding was instituted to have tlie 
court adjudicate the respective rights of the parties. 

The testator, plaintiff's fathrr ,  died seized of tlie land in controrcr-y. 
His  will contains the following prorision: 

"1. I leave m y  property to Be equally divided amonst my  three chil- 
dren . . . i lean all of my  land to my widow for her to ha re  tlie Benefit 
of i t  so long as she is my widow and  hen she ceaqei to Be m y  n-i(lon. I 
want i t  equel divied amonst m y  three children.'' 

I n  paragraphs 2 and 3 he deviqed specified tracts of land to his son 
and to his oldest daughter and her husband. Paragraph 4 is as f o l l o ~ ~ s :  

"4. I give m i  home and the halance of my land to my  darter Ella for 
her to hold and have her lifetime." 
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The court below concluded tha t  plaintiff took a life estate only in  the 
land devised to  her and signed judgment denying plaintiff's prayer for 
specific performance. Plaintiff excepted and appealed. 

D a z i s  R. D a v i s  for p l a i n t i f  appel lunt .  
B u r n s  Le. Long  and Charles  L'. SIToc?d for de fendan t  appellee. 

PER CURIAK The language used by the testator i n  paragraph 4 of his 
will is clear and unambiguous. There is no room for construction. Wha t  
prompted the testator to limit the estate devised to plaintiff to  an  estate 
for life we do not know. Even so, this he did in language which cannot 
be misunderstood, and there is no other provision in the will evidencing 
an intent to the contrary. We must, therefore, accept the will as the 
testator made it. 

The judgment entered in  the court below is 
Affirmed. 

SASSIE T. HARRISOS T-. ASNIE 13. KAPP AND THOMAS E. KAPP. 

(Filed 14 January, 1955.) 

Automobiles $8 Si, 18h (2)- 
This action was instituted to recover damages resulting from a collision 

a t  an intersection of streets in a municipality. Plaintiff's evidence that 
she entered the intersection first and that defenjants entered the inter- 
section from her left, is sufficient to take the case to the jury over defend- 
ants' motion to nonsuit. G.S. 20-166. 

A - \ ~ ~ ~ . i ~  by the plaintiff from F o u n t a i n ,  Speciai' J u d g e ,  19 July,  1954 
Term. FORSYTH. 

The plaintiff brought this action, alleging she su Tered personal injuries 
and property damage on account of the actionable negligence of the de- 
fendant8 in a collision between her Ford and the Plymouth driven by the 
defendant Annie B. Knpp. The accident occurrc>d a t  11 :30 a.m. on a 
clear day at the intersection of E i r d  Street and Cloverdale Avenue in 
the City of Winston-Salem. 

The defendants denied negligence on the par t  clf Annie B. Kapp  and 
set up  a counterclaim alleging actionable negligence on the par t  of the 
plaintiff and asked for for personal in jury  and property damage 
suffered by the defcndants. 

The plaintiff's eridence disclosed that T e s t  F i rs t  Street runs near east 
and ~ ~ e s t  and that  Cloverdale Avenue runs near north and south. There 



X. C.] FALL TERY, 1954. 409 

was an  electrically operated trafiic control signal light over the center of 
the intersection. However, at the time of the accident this light was 
temporarily out of working order. The plaintiff was going west on Fi rs t  
Street, the defendants north on Cloverdale. The defendants, therefore, 
were to plaintiff's left, and the plaintiff was on the defendants' right. 
Mrs. Xotsinger, a plaintiff's witness, testified she saw the accident; that  
plaintiff entered tlie intersection first, a t  about 15 miles per hour ;  that  the 
defendants did not stop as they approached the intersection, but entered 
a t  about 20 or 25 miles per hour. The cars came to rest on the northwest 
corner of the intersection. 

A t  the conclusion of the plaintiff's evidence, motion for judgment of 
nonsuit was made and sustained, and from the judgment dismissing the 
action the plaintiff excepted and appealed. 

I n g l r .  R u c k c r  d? Ing l e  for pl(:intiljl, a p p l l a n t .  
D m l ,  Hutchins d? Xinor,  Ly Fwd S.  Hutchins, f o ~  d e f e n d a n t s ,  nppel- 

lees. 

PEE C'CRI~M.  The plaintiff's showing that  she entered the intersection 
first, that she x i s  on tlie right and the defendants on her left, is sufficient 
to s u r ~ i ~ e  the inorion for nonsuit and take the case to  the jury. G.S. 
20-155. As is customary in reversing a noasuit, rr-e refrain from discuss- 
ing the e~idence ,  except to the extent necessary to show the reason for 
the conclusion reached. 

Reversed. 

STATE r .  DELOS ATERN HILL, JR. 

(Filed 14  Jannary, 1935.) 

Bigamy and Bigamous Cohabitation % 3: Criminal Law § 30c- 
In a prosecution for biganlous cobnbitation, the wife is competent to 

testifr against her 11usba11if t o  prove the fact of marriage, but she is not 
competent to gire testimony as to the absence of a divorce, and the admis- 
aiou of her testimony in regard thereto is prejudicial. G.S. 8-57. 

A l ~ r l  11, by defendant from F o u n t a i n ,  Special J., March-April 1954 
Criminal Term of D ~ R H A ~ ~ .  

Criminal prosecution on bill of indictment charging bigamous cohabi- 
tation, under G.S. 14-183. Defendant pleaded Not Guilty. 

The State offered as its witness the alleged first rvife of defendant. 
She v a s  permitted to testify, o w r  objections by defendant, not only that  
<he and defendant were married in D a n d l e ,  Tirginia. on 4 August, 1947, 
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but to the place and duration of their cohabitation pursuant thereto, and 
also that since their marriage there had been no divorce proceedings com- 
menced by her, and that she had never heard of any divorce action her 
husband had started and had not been serred with papers in any such 
divorce action. 

The jury returned a verdict of Guilty as charged. Thereupon, the 
court pronounced judgment, from which defendar.t appeals, assigning as 
error the admission of the testimony stated above. 

A f f o ~ l ~ e y - G e n e r a l  X c - l l d a n  and Assistant S t torney -Genera l  Love  for 
t h e  S t a t e .  

Spears  & ,Spears for d e f e d n n t ,  appel lant .  

PER C ~ R I . ~ .  G.S. 8-57, since the 1951 amendment, provides expressly 
that a x-ife is a competent witness against her husband in  a criminal 
prosecution for bigamous cohabitation under G.S. 14-183 '(to prove the 
fact of marriage." Herc the wife's testimony goei, beyond the prescribed 
limit. Thi. is conceded by the Attorney-General. 

I n  S. r .  Pe f zer ,  226 N.C. 216, 37 S.E. 2d 513, this Court. conceding, 
without deciding, that G.S. 8-57, before the 1951 amendment, made the 
v i fe  a competent witness "to prove the fact of marriage" in  a prosecution 
for bigamous cohabitation as well as in  a prosec.~tion for bigamy, con- 
strued the statute as meaning (1)  that  she was a (competent witness only 
to facts tending to shorn that she and defendant had been legally married, 
and ( 2 )  that her testimony beyond this limit, e.g., ,is to absence of divorce 
proceedings wherein she was plaintiff or defendani,, was incompetent. I t  
is note\rorthy that the 1951 amendment (Cli. 296, Session Laws of 1951) 
of G.S. S-57 did not ill any way enlarge the meaning of the phrase, "to 
proye the fact of marriage," as construed in the Sc t zer  case. 

Should G.S. 5-57 be amended so as to facilitate rrosecutions for bigamy 
and biganlous cohabitation by making the wife a competent witness 
against her husband to prove (1 )  that  she and defendant had been legally 
married. and (2 )  that they are now legally married, i.e., facts within her 
knou-ledge tending to show the absence of divorce proceedings wherein she 
was plaintiff or defendant? This is :1 question fcr  consideration by the 
General Assen~bly. 

Under G.S. 8-57, as construed in the Se t zer  case, incompetent evidence, 
prejudicial to defendant, was admitted, necessitating a 

S e w  trial. 
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S. 31. UPCHURCH AR'D PAUL H. ROBERTSON v. C. P .  BUCKNER ASD WIFE. 
PdUI, ISl?  BUCBiYER. 

(Filed 14 January, 1963.) 
Trial § 49- 

A motion to set aside the rerdict as being against the greater weight of 
the e~idence is addressed to tlie sound discretion of the trial court, and 
when no abuse of discretion is sho~rn,  the court's refusal to grant the 
motion is not reriewable. 

, ~ P P E A L  by plaintiffj from -lIcKeil!cen, Rpecial J u d g e ,  May Term 1034 
of ORANGE. 

Civil action to recover a balance of $1,817.67 under an  alleged contract 
for completion of a dwelling house for the defendants. 

The defendants filed answer denying tha t  they oved plaintiffs anything, 
and set u p  a cross-action aqking for the recovery of $1,500.00 allegedly 
due them from a loan made on the property, and also for the recovery of 
$1,500.00 damages for alleged defective workmanship and inferior mate- 
rials used in the construction of the d ~ ~ e l l i n g  house by the plaintiffs. 

The plaintiffs and the defendant. offered evidence in support of the 
allegations in  their pleadings. 

The court submitted t ~ v o  issues to the jury:  One. I n  what amount, if 
any, are the defendants indebted to the plaintiffs? And TVO.  I n  n-hat 
amount, if any, are the plaintiffs indebted to the defendants? The jury 
answered the first issue nothing and the second issue $1,500.00. Judgment 
was entered in accordance with the rerdict. 

Plaintiffs appeal therefrom assigning error. 

L. J .  Plzipps for P l n i n t i f s ,  Appellants. 
R o n n e r  D .  S n w y e r  for  D ~ f e n d u t ~ t , s ,  Appellees.  

PER C u ~ m a f .  Plaintiffs hare  two assignments of e r ror :  One ,  to the 
court's refusal to set tlie verdict aside as being against the greater  eight 
of the evidence, and T w o ,  to the signing of the judgment. 

The evidence was conflicting. The motion by the plaintiffs to set a3idc 
the verdict as being against the greater weight of the evidence n-as one 
addressed to the sound discretion of the court, and no abuse of discretion 
being shown its refusal to grant the motion is  not reviexable. Billinqs 
v. Observer,  150 S . C .  540, 64 S.E. 435; H o k e  2). Whisnanf ,  174 S.C'. 658, 
94 S.E. 446; Anderson  7.. R o l l a n d ,  309 N.C. 746, 154 S.E. 511 ; Coach C'o. 
2). X o f o r  L i n ~ s ,  229 N.C. 650. 50 S.E. 2d 909; Poniros  v. T e e 1  C'o.. 23G 
N.C. 145, 72 S.E. 2d 9. 

Appeal dismissed. 
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CLARESCF: 0. GARMOS v. WADE THOMAS 

(Filed 4 February, 1966.) 
1. Segligence § ll- 

Contributory negligence need not be the sole proximate cause of the 
injury in order to bar recovery, bnt is sufficient for this purpose if i t  is a 
prosinlate cause or one of them. 

2. Segligence 3 lOc- 
Since the burden of showing contribntory negligence is on defendant, 

nonsuit for contributory negligence should not be allowed if the controlling 
facts are  in dispute or if opposing inferences are  permissible from plain- 
tiff's proof. 

3. Same- 
Sonsuit on the ground of contributory negligence is proper when plain- 

tiff's olvn evidence establishes this defense. 

4. Xutonlobiles 3 lG- 
A pedestrian crossing the highway a t  a place which is not within a 

marked cross-walk or within an unmarked cross-walk a t  an intersection, 
is under duty to yield the right of way to vehicles along the highway, G.S. 
20-174 ( a ) ,  subject to the duty of a motorist to exercise due care to avoid 
colliding mith any pedestrian and to give warning by sounding horn when- 
ever necessary. G.S. 20-174 ( e )  . 

8. Same: Antomobiles 3 1 8 h  (3)-Evidence held t o  show contributory 
negligence on  part  of pedestrian struck while crossing open highway. 

The accident in suit occurred on the southern portion of a dual high- 
naj-  which was used for two-wny traffic while  he highway was under 
construction. Plaintiff's evidence tended to show that  he was refilling 
flambeaus and setting them along the northern edge of the portion of the 
highway in use, that he waited a t  the south edge of the pavement until a 
car traveling east had passed, that  after looking: both ways and seeing 
no rehicle approaching, he started across the highway, did not see defend- 
ant's truck, which was traveling west, until i t  was within 6 feet of him, 
although he could see in the direction from which i t  approached for a dis- 
tance of 700 feet or more, and was hit by the truc,l< when he mas about a 
foot and one-half from the northern edge of the plvement. There was no 
evidence that defendant's truck was traveling a t  excessive speed. Defend- 
ant's evidence was to the effect that he was familiar mith the highway, that  
he was traveling about 20 miles per hour a t  the time of the impact, and did 
not see plaintiff until he mas within some 8 feet f ~ o m  him because he was 
blinded by the sun. I l e l d :  Conceding that  defendant should have seen 
plaintiE and given him warning of his approach, plaintiff was guilty of 
contributory negligence a s  a matter of law on his own evidence in failing 
to yield the right of way to defendant's rehicle, which he should have seen 
in time to have avoided the injury if he had exercised reasonable care for 
his own safety and kept a timely lookout. 

BOBBITT, J., dissentiilg. 

Arr~ar,  by defei lda~lt  from Clcrd-son, J.. August Term,  1954, of UNION. 
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Thik i. a ciril action inatitilted hy the plaintiff to recover for personal 
injuriec suctained ns a result of t l i ~  alleged negligence of the defendant. 

On 6 June, 1950, the northern lane of IT. S. Highway KO. 74, some 
distance eaht of tlie City of blonroe, in IJnion County, mas under con- 
struction. The southern lanr, which mas to become the east-bound lane 
of a dual liighway, was being used by east and west-bound traffic. The 
hard -11rfaced portion of this lane was approximately 22 feet wide mith 
a shonlder on thc south side of 8 or 9 frct. The liorthern shoulder of this 
traffic Inne had not been completed or filled in  after the hard surfaced 
portion thereof had been completed. 

Tlle l ~ l ~ i n t i f f ,  a t  the time of the accident complained of, was an  em- 
ployee of the contractor who was constructing the dual highway. H e  mas 
rcquiiw?, among other tllings to keep flambeaux burning ~vhich  had been 
placed on the Ion shoulder along the northern edge of the south or open 
lane of traffic. On the particular alternoon in question, the plaintiff mas 
engaged in refilling the flambeai~s mith oil from a containcr he carried in 
tlie trunk of his car, replacing and relighting them. H e  drove his car 
along tile highway and parked i t  a t  interrals of approsimately 60 feet on 
the ~011t11crii -1ioulder of the road. H e  had crossed the road a number of 
tinie-. h n ~ i n g  picked up and refilled 20 flambeaus before the accident 
occurred. 

AIccording to the plaintiff's testimony, imnediately prior to the accident 
he started acrois tlie highway v i t h  t n o  flambeaux, one lighted, the other 
not. That  11c was qta~idinq about 2 feet from the south edge of the pave- 
ment. IIr looked in  the direction of Tadesboro to the east and saw no . . 
car; 111 . ~ g l ~ t .  H e  then looked tov-ard Monroe and saw a car corning from 
that direction. 13% waited until the car from &Ionroe passed; ~vhen  this 
car hail lla.;ed, lie looked all the way down the road toward Wadesboro 
again ant1 !lack toward hlonroe and there was no truck in view. "Then 
I startctl ncroqs and then I glanced a couple of times to the riglit and that  
in so glancing I co~ereci say, on17 20) 30, or 40 feet both timeq. There 
~raqn't anything coming :vhen 1 looked." That  he could see 700 feet down 
the liicliv a- in the direction froin which the defendant's truck came, but 
that T I I P  truck v a s  witliiil 5 feet of 1iini when he first saw i t ;  that  he 
junllw~l a- high as he could and was hit when he was about a foot and a 
half f l - m ~  the northern edge of the parenlent. 

Al 11iclln ay patrollnail nlio n-as a mitnesi for tlie plaintiff testified that  
tlic p l in t i f f  and tlie defendant p o i n t ~ d  out to him the point of impact 
TI hich vns  approximately tn  o and nnc-half feet from the northern edge of 
the h i r h n a y ;  that  t l~c re  vere  &id rnarks heading back from the defend- 
ant'. truck for 39 feet and that  the truck stopped about 1 2  feet from 
wliere the skid i i ~ r l r s  ended. There was one continuous run  of skid 
marks. an o~e r -a l l  of 76 feet. Such skid mark. ivere medium. not too 
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light or too heavy. That  Mr. Thomas, the defendant, stated he was 
headed west on the highway and was traveling approximately 25 miles 
an  hour ;  that  he didn't see N r .  Gnrrnon until he .vas too close to him to 
stop. H e  asked Mr. Garmon v h a t  happened and he said that  he didn't 
see the truck until i t  was too late and when he did he jumped in the air  
and the right front of the truck hit him. That  he exanlined the truck 
and the right front fender and headlight had be1311 damaged. H e  esti- 
mated the damage a t  $20.00. 

The defendant testified that  he was familiar nit11 the highway; that  
he knew about the signs stating the road was under construction; that he 
traveled the road three or four times a day ;  that  the sun ~vaa  shining 
practically in his face coming u p  the road when the accident happened. 
Tha t  Mr. Garmon was about S feet from the front of his truck ;\hen he 
first saw h im;  that "the reason I didn't see N r .  Glarmon until the truck 
was some S feet from him was becaiwl I mas blinded by the sun." That  
he could see right in front of the truck for 40 or 50 feet "looking kind 
of a t  the ground"; that  he was traveling about 20 miles an hour at the 
time the truck came into collision with Mr. G a r i ~ o n .  That  he skidded 
about the length of tlie truck and about twice the length of tlie truck from 
where Mr. Garnlon was lying when it stopped. That  the roar! liacl been 
recently tarred vith fresh tar  and it was slick. That  he v a s  engaged 
in  hauling lumber and was on his 71-ay a t  the tinle of the acciclent to a 
sawmill near Washaw to get a load of lumber; that  he was d r i ~ i n g  his 
o ~ v n  tro-ton Ford,  stake-body truck. There mas no construction work 
going on along the southern lane of the highway m lich was open and con- 
stituted a part  of one continuous highway from Monroe to TVadeaboro. 

,111 the evidence tends to shorn that  the accident did not occur in a 
residential or business district: that  it  occurred ab3ut three o'clock in the 
afternoon on a bright sunny day ;  that  the highway was almost level and 
visible for a distance of from 700 to 1,000 feet in the direction from nhich 
the defendant's truck was driven. 

The usual issucs of negligence, contributory negligence, and t ln~j~ages 
were submitted to the jury and answered in favor ,f the plaintiff. From 
judgment on the verdict, the defendant appeals, assigning error. 

TT7c71ing d Wel l inq  and  Elbcrt C. F'osfer for  plaintif. 
K e n n e d y ,  K e n n e d y  d Hickman for defrndnnt. 

DERNY, J. The defendant chnllenges the correctness of the refusal of 
the court below to sustain his motion for judgment as of nonsuit on the 
ground that  the plaintiff was contributorily negligmt as a matter of law. 

I n  relying on this assignment of error, the defendant necessar i l~  con- 
cedes his own negligence. Therefore, the question presented is rhe the r  
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the encicnce adduced in the trial belo~v, when considered in  the light most 
favorable to the plailitiff, clearly establishes his negligence as a contribut- 
ing or proximate cause of his injury. If the plaintiff's negligence did 
contribute to his injury i t  need not have been the sole proximate cause 
thereof in orcler to bar recovery, but it is sufficient if it  was a proximate 
cauhe 01 one of them. Bndders  v. Lasciter,  240 N.C. 413, 82 S.E. 2d 357 ; 
Lye l l j j  1 .  C;ri@n, 237 N.C. G86, 76 P.E. 2d 730; S tevens  v. l?. R., 237 
N.C. 412. 75 SF,. 2d 238; Daz~ . son  c. T r a n s p o r f a f i o n  Co., 230 N.C. 36, 
51 S.E. I d  921; Godzcin L- .  R. I?., 220 N.C. 281, 1 7  S.E.  2d 137;  I I a m p f o , ~  
C. Hcrv Xi~r 9 .  219 S.C. 205, 12 P.E. 2d 22;. 

The 1)ulden of showing contributory negligence is on the defendant and 
a motion for  judgment as of nonsuit will not be allowed if the controlling 
and pwtment facts are in dispute, nor where opposing inferences are 
permi+ible from plaintiff's proof. Bat t l e  v .  Clcuce, 179 S . C .  112, 101 
S.E. 555: F e r g ~ i s o n  u. Ashenille,  213 N.C. 569, 197 S.E. 146; T e m p l e t o n  
C. Kelley. 1 5  N.C. 577, 2 S.E. 2d G9G. But  the plaintiff may relieve 
the defendant of the burden of showing contributory negligence when it 
appems fruln his own evidence that  he x a s  contributorily negligent. 
Godzczn 1 % .  K.  R., supra.  

There is some evidence with respect to skid marks that  would tend to 
show that tlle defendant became aware of plaintiff's presence on the road 
while he n a s  a greater distance from him than that  shown by his oral 
te~tinio1i~-. However, the doctrine of last clear chance is not pleaded. 
Keitlier i- there any evidence which would have put the defendant on 
notice. if it  had been that the plaintiff mac incapacitated or incapable of 
exercising ordinary care for his own safety. d y d l e f t  v. liciw?, 232 N.C. 
367. 61 S.E. 2d 109. The plaintiff's testimony & o m  that  he Ivas advert- 
ent to the fact that the road was in nse as a highway. 

C.S. 20-174, subsection ( a ) ,  p r o ~ i d e s  that : '*Every pedestrian crossing 
a roadn a? a t  any point other than within a marked cross-xidk or within 
a n  unmarked cross-walk a t  an intervction shall yield the riglit of way to 
all rehiclw upon tlie roaclvay." TThile in subsection (e)  of this statute 
i t  is lwm-ided a? f o l l o ~ ~ s  : "Kotvc itllstanding the pro~is ions  of this cection, 
every drirer  of a vehicle shall exercise due care to avoid colliding wit11 
any pcilestrian upon any roadmap, and shall give narning by sounding 
the Iiorn vhen  necessary, and shall exercise proper precaution upon ob- 
serving an>- child or any confused or incapacitated person up011 a road- 
11-ay. 

The  defendant, pursuant to the pro~isiolis  of tlie above statute, had the 
right of n-ay on tlle occasion under consideration subject to tlie provisions 
of wbsection (e) thereof. 

The facts disclo.ed by this record are unusual in certain respects. The 
defendant trareled from 700 to 1,000 feet along a main traveled liighway 
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a t  approximately 25 miles per hour, partly blinded by the sun, and never 
saw the plaintiff until he mas too close to him to stop before hitting him. 
On  the other hand, the plaintiff, according to  hi!; testimony, never saw 
the approaching truck until i t  was within 5 feet of him although he testi- 
fied that  he looked all the Kay down the road toward Wadesboro just 
before he started across the highway and that  the defendant's truck was 
not in sight. H e  further testified that  he glanced to his right vhen  he 
mas halfway across the highway and saw nothing But  all the evidence 
supports the view that  the plaintiff could ha re  seen the defendant's truck 
a t  any time while i t  was traveling tonard him for the distance of 700 to 
1,000 feet if he had looked. Fu~.thermore, there is no evidence that  the 
defendant was driving his truck a t  an excessive or illegal rate of speed. 
Conceding, however, that  the defendant should hare  seen the plaintiff 
and giren him warning of his approach, the plaintiff mas a t  all times 
under the duty to see the defendant aiid to yield the right of way to him. 
I n  our opinion, both parties were negligent. The  cefendant v a s  negligent 
in failing to exercise due care to avoid colliding with the plaintiff on the 
highway, L e w i s  v. W a f s o n ,  929 N.C. 20, 17 S.E. 2 j  454, and the plaintiff 
was negligent i n  failing to exercise reasonable care for his 01~11 safety in 
that  he failed to keep a timely lookout to see what he should hal-e seen 
and could have seen if he had looked. T y s i n g e r  ,.. D a i r y  P r o d ~ l r t c ,  225 
N.C. 717, 36 S.E. 2d 246; JenAilis I $ .  J o l ~ n s o n ,  186 Va. 191, 42 S.E. 2d 
319. The facts compel the ~ i e w  that the defendant's truck was near the 
plaintiff and plainly visible to him if he had looked a t  the time he walked 
into its path. "There are none so blind as those v h o  have eyes and will 
not see." B a k e r  v. R. R., 205 S.C. 329, 171 S.E. 342. 

The facts in the case of W i l l z a r ~ ~ s  I-. Henderson ,  230 N.C. 707, 5 5  S.E. 
2d 462, which is relied upon by the plaintiff, are distinguishable from 
those here, as well as the facts in T y s i n g e r  v. Dai7y Products, supra ,  and 
similar cases. I n  the W i l l i a m s  case, the deceased lived on the north side 
of the highway. She left her home to go to her mailbox 011 the sonthern 
edge of the highway. -1s <he crossed the highway two heavily loaded oil 
trucks were approaching from the west traveling 45 or 50 miles an hour. 
The first truck passed the deceased. As the second truck approached, 
deceased mas standing a t  the mailbox on the shoulder of the road, appar- 
ently ohlivious of the approach of the second truck. When the truck was 
witilin 15  or 20 feet of the deceased, she turned suddenly and '(started 
back across the highway in a fast walk." She was hit  by the truck and 
thrown 112 feet while the truck traveled 250 feet before it stopped. This 
Court, speaking through Bnrnh i l l ,  J., now Chief  Just ice ,  said : "Here the 
defendant mas operating his heavily loaded truck a t  45 to 50 miles per 
hour within 150 feet of the vehicle just ahead. -4s the road was :traight 
he saw or should have seen the deceased on the shoulder of the hipll~ray 
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standing a t  the mail box exen before the first truck passed her. She had 
her back to him and was apparently oblirious of his approach. Yet he 
did not slacken his speed or apply his brakes or sound his horn. Tliese 
circumstances present a case for the jury." 

111 the case of l ' y s i n g e r  I ? .  D a h y  l ' ,~odz~cts,  supra ,  the plaintiff's de- 
ceased mas walking in the direction from ~ r h i c h  the defendant's truck lras 
approaching, and suddenly started to cross the highway and n a -  hit by 
the side of the truck. The truck had been visible for a t  leait 300 yards. 
Tlrinbome, J., speaking for the Court, said : ". . . it  n as the duty of 
plaintiff's testator, in crossing the highway a t  a point other than nitllin 
a marked cross-walk Gr within a n  unrnarked cross-iralk a t  an  intersection, 
to yield the right of may to defendant's truck approaching upon the road- 
way, and the operator of the truck, in the absence of anytliing ~ r h i c l ~  
gare  or should h a w  given notice to the contrary, was entitled to assume 
and to act upon the assumption that plaintiff's testator n-ould usc reason- 
able care and caution commensurate with visible conditions, and that he 
would observe and obey the rules of the road. . . . And there is no evi- 
dence of allything that  gave or should have given notice to the operator of 
defenclaiit's truck that  plaintiff's testator n a> unaware of the approach of 
the truck, and nould not obey the rule of the road, until the time the 
testator started acro., the high\\ ay, nor i- tlic~re evidence as to hon. close 
the truck \raq to h i n ~  \\lien he started acroqs-except the fact that lie n-as 
stricken by the side of the truck near the center of the Ilighn-ay. 1-nder 
such circumstances, to infer that the operator of the truck failed to exer- 
cise due care to aroid colliding with the te.tator upon the roadn a!-, or to 
infer that a failure to give ~ r a r n i n g  by sountling the horn n a -  a proximate 
cause of the collision betneen tl:c truck and t r ~ t a t o r ,  . . . nonld 1 ) ~  mere 
speculation." 

In  Jenkins 21. J O ? L I L S O ~ ,  suprn,  the deccclent v a s  obserred - t a d i n g  oil 
the south side of the highway. -1s soon as t ~ r o  rnotor vehicle, traveling 
east passed him, he started across the highway. Defendant. traveling 
nest a t  between 25 and 30 milel. an how.  first qalr decedent n l i ~ n  lie 
(decedent) mas about the center of the highn ay and defendant n a<  25 
or 30 steps to the east. Defendant i~nmediately hlew his horn. Wlien he 
saw that decedent did not intend to stop and ~ e r m i t  him to pacq. he 
s ~ e r r e d  his car to the right. At the came tinic decedent incrcn-ed his 
.l)ced and ~ ~ a l k c d  or half ran into the side of defendant's car vl1en the 
ripht nIree14 ncrc  a t  least 3 feet off the hard surface of the roar1 -11odder. 
The Supreme Conrt of Virginia said : "The highn ag  v a- Ie\ el and 
straight for approximately one-quarter of a inile eact and nc-t  of the 
point of impact. After the motor relliclcs iravelinr east had l ) a ~ ~ l ,  tllere 
\ras nothing to p r e ~ e n t  either defendant or dewdent from ieeing t l ~ c  other. 
I f  defendant x7a* negligent in failing to qee decedent, decedent n-a; rqi~ally 
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negligent in failing to see defendant's car. I f  it be conceded that  the 
defendant was negligent in failing to see decedent i n  time to have avoided 
the accident, then it must be conceded that  if decedent had stopped walk- 
ing a t  any point within four feet of the northern edge of the hard surface, 
he would have saved liimself from the collision." The Court held that 
the decedent's negligence was a contributing cause of his injuries. 

The  defendant's motion for judgment as of nonsuit should h a ~ e  been 
allolved. 

Reversed. 

BODBITT, J., dissenting: There is evidence both of actionable negli- 
gence and of contributory negligence. The  decisive question : Does the 
evidence establish conclusively, as a matter of l av ,  that  negligence of the> 
plaintiff contributed to his in jury  as a concurring proximate cause tliere- 
o f ?  The Court answers in the affirnlativc, revening the court below on 
the ground that  judgment of involuntary nonsu~ t  should have been en- 
tered. My  analysis of tlie evidence impels me to 2 different view. 

Tlle court v i l l  declare a plaintiff contributorily negligent as a matter 
of law only when, upon facts admitted or establ shed by uncontradictetl 
evidence, contributory negligence of tlie plaintifl' is the only reasonabl(x 
inference tha t  may be drawn therefrorn. Too, t,.stimony of defendant's 
witness, favorable to plaintiff, ninst be considered in plaintiff's favor upon 
consideration of defendant's motion for judgment of involuntary nonsuit 
a t  tlie close of all tlie evidence. These well-estal~lislled propositions are 
relevant here. 

I n  l ' ! jsinger c. L ) n i ~ ! j  I'roducts, 2 2 5  K.C. 717, 36 S.E. 2d 246, plain- 
tiff's testator v a s  held contribntorily negligent as a matter of law. 111 

that  case, as here, the highnray was 22 feet wide; its course was east-west; 
and plaintiff's testator was struck by defendant's truck while attempting 
to cross from the south to the north side of the highway. The dist ingui~h- 
ing facts are these: Defendant's truck, traveling east, waq on its right 
side of the highway, adjacent to the shoulder on tlie south side, and plain- 
tiff's testator, before going upon the highvay,  \ \ a s  walking west along 
the south shoulder, thus facing in the direction of the oncoming truck:  
and plaintiff's testator walked north from his place of safety on the ~011th 
shoulder, directly in  the path of the approaching truck, making contact 
with the right side thereof as it veered to the left just before the impact. 
After an analysis of the evidence, I l ' i nbome ,  J., says: " ,hd  there is no 
evidence of anything that  gaye or should hare  g i w n  notice to the operator 
of defendant's truck that  plaintiff's ttlstator was unaware of the approach 
of the truck, and would not obcy the rule of the road, until the time the 
testator started across the higli~vay, nor is there widenee as to how close 
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the truck was to him when he started across--except the fact that  he was 
stricken by the side of the truck near the center of the highway." 

As to the Virginia case of Jcnkins G. Johnson, 186 Va. 191, 42 S.H. 2d 
319, suffice i t  to say that  the factual situation there impres.e. me as 
analogous to that  in the Tysingcr cnbc rather than to that  in the case now 
before the Court. 

I n  Tl'illinms v. IIe~zderson, 230 N.C. 707, 55  S.E. 2d 469, judgment of 
involuntary nonsuit was reversed. Here again we have a n  east-nest high- 
way on which plaintiff's intestate was struck by defendant's truck while 
attempting to crosy from the south side to the north side of the highway. 
Defendant's truck, traveling east, was on its right side of the highway, 
adjacent to the shoulder on tlie south side, and plaintiff's intestate was 
standing a t  her mailbox on the .jouth shoulder, with her back towards the 
approaching truck, apparently oblivious of its approach. '('Then this 
truck was within 15  or 20 feet of decea*ed, she turned suddenly and 
'started back across the highway in a fast ~valk.' " The l'ysinger case 
was distinguished on the ground that  the driver in the TVilltunls case v a s  
negligent in failing to give timely narning to a pedestrian apparen t l y  
unaware of the approach of the truck. As to contributor! negligence, 
Barnlrill, J. ( n o r  C'. J.) ,  s a y  : "Of courw It was the duty of thc deceased 
to look before she started back zcross the I ~ i g h ~ a g . .  Ere11 so. under the 
circumdances here disclosed, her failure so to do may not he ;aid to con- 
stitute contributory negligence as a matter of lav-. I t  is for tlie jury to 
say whether her neglect in this reipect n as one of the proximate cauqes of 
her illjury and death." 

I11 my opinion, the facts here are more falorable to the plaintiff than 
in the Willianzs case. These features should be noted : 

1. Smith, defendant's ~vitness, u h o  r a s  standing behind tlie call on 
defendant's truck, facing in the direction of trayel, west, saw the plaintiff, 
while walking s l o ~ l y  across the highway, proceeding from the south bide 
towards the north side therpof, apparently obliviolls of the approach of 
defendant's truck. '(Mr. Garmon Iraq coming on, not looking a t  him." 
S o  n arning n-as g i ~ e n  to plaintiff. 

2. Defendant's truck, traveling nest, nras on its right side of the high- 
way;  and plaintiff v a s  walking slonlv, risible to the dr i rcr  of the truck 
during the entire course of wch  ~vallc until he reached the point of impact, 
only a foot and one-half from the northern edge of the hard surface. 
There i q  no eridence of any wilden, unforeqeeable act of plaintiff. such as 
darting out in front  of the onconiing truck, nor is there all? e~-idence of 
hecitation, stopping or c h a n p ~  of direction or pace 71-hile vialking across 
the highway. 
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I n  addition to these distinguishing features, I: am persuaded that, 
under the facts in the case now under consideration, i t  was permissible for 
the jury to find that  plaintiff had the right of rna~7. 

I t  is not unlawful for a pedestrian to cross a public highway. I f ,  
while so engaged, he is injured or killed from contact with a motor rehicle 
on such lwblic highway, the statutory rule as to right of way is relevant. 
G.S. 20-174. I11 relation to the cited statute, i t  ha:, been held consistently 
that  a 1~edestrian's failure to yield the right of way is not contributory 
negligence per se, but only evidence thereof for consideration with all 
other facts and circumstances. Dank v. Phil l ips ,  236 N.C. 470, 73 S.E. 
2d 323 ; Sinzpson v. Curmj ,  237 S.C.  260, 74 S.E. 2d 649; Goodson 2.. 

1Yi l l i t rm~.  237 X.C. 291, 74 S.E. 2d 762. 
G.S. 20-155 ( a )  prorides: "When two vehicles approach or enter an 

inter>cc.tioli and/or junctiorl o f  approximately t h e  same t i m e ,  the driver 
of the vehicle on the left shall yield the right-of-way to the vehicle on 
the right except as otliernise provided in sec. 20-1 56." (Italics added.) 
Even so. the driver of the rehicle on the left has t h ?  right of way if, when 
he reaches and enters the intersection, the vehicle approaching on hiq 
right ib f a r  enough itway so that, in the exercise of reasonable care and 
prudence. lie is justified in the belicf that he can pass over the intersectioil 
in safety. 111 such case, upon his entering the intersection, it becomes the 
duty of the driver of the vehicle approaching on the right to decrease his 
speed, bring his car  under control, and, if necessary, stop it i11 order to 
yield the right of way and thereb;y avoid a collision. Cnb CO. c. S a n d e ~ s ,  
223 S . C .  626, 27 S.E.  2d 631; S. v. Bill, 233 S.C.  61, 62 S.E. 2d 532, 
and car+ cited. 

The rights as between motorist and motorist are relatire. Tl'i l l ia~ns 
1..  I Ic~rt lerson,  supra. This is equally true as betw>en motorist and pedes- 
trian. "The rights of pedestrians and vehicular traffic in the 11.e of 
streets and highways are generally 'n~utual ,  equal, and co-ordinate.' A 
pedestrian eliould use ordinary care for his own i:afety when crossing a 
~ t r ~ e t  or higliway; howevcr, he has the right to  assume that others will 
nse a likc care to avoid injuring 5 .hi. Jur . ,  A1utomobilm, see. 448. 
"-1 p e r 4 n  ill a public highway may rely upon the exercise of reasonable 
carc on the part of clrirerr of vehicles to avoid injury. A failure to 
anticipate the omission of such car(> does not lender him negligent." 
l ) e p i t l j /  1 , .  Kivzwlell, 73 TI7. Va. 505, 50 S.E. 919, 51 L.R..\. (N.S.) 0S0, 
,11111. Cas. l916E, 656. 

If. I\ hen  lain in tiff started his slow n alk across tl e higlivay, the defend- 
ant'< truck w.i.as not in sight, as plaintiff's evidencfl tends to s h o ~ ,  or v as 
f a r  enough away that  plaintiff, in the exercise of clue care, v a s  justified 
ill be l i e~ inp  that  lie could cross safely ahead of t h?  approaching truck of 
defendant. a. the testimony of Smith, defendant's ~ ~ i t n e s s ,  tends to s1101~7, 
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in  either case defendant should have yielded the right of way to plaintiff. 
The fact that  lie lacked only a foot and a half of completing th'e crossing 
when struck by the right front fender and headlight of defendant's truck 
is a circnlnctance tending to show that  he was justified in believing he 
could cros- s a f e l ~ .  

Smith. defendant's witness, testified, in substance: That  he saw plaia- 
tiff, carrying the fla~nbeaux, nhen plaintiff started across the highway, 
and a-  lain in tiff continued across the higli~vay; that  "(he) ~vislied (lie) 
was sitting in the front by Ah. l h o m a s  so (he)  could tell him that  (plain- 
tiff) 11-as crossing"; that  "(he) ~vanted  to go get there in the front seat 
to warn him, maybe he didn't see the man"; that "(he) had seen hini 
away from it a good distance"; and his testimony as to the actual dis- 
tance f lom the truck to plaintiff when he first saw plaintiff, neither clear 
nor consistent. varied from testimony that  plaintiff was some 300 feet 
away nlien the witness fir-t obserrecl him on the highway to testimony 
permitting inferences that plaintiff was much farther away from defend- 
ant's truck when plaintiff started llis ~ r a l k  across the highway. The evi- 
dence permits the inference that  had defendant seen what Smith salv, 
according to Smith's testimony, defendant could and would have stopped 
or s lon~(1  (10~111 or turned out to the left and in doing so avoided striking 
plaintiff: and the evidence pernlits the further inference that  the ex~ila- 
nation for defendant's failure to do so is that  defendant, blinded by the 
sun, drore on n-hen unable to see v h n t  Jvas taking place on the highway 
ahead of him. Surely, failure of plaintiff to anticipate that defendant 
mould drive on under such circunistances sl~ould not be charged to plain- 
tiff a. contributory negligence as a niatter of law. 
-1 mntc~rist who saw plaintifl' ~ \ ~ o u l d  have seen that, crossing to\\ ards 

the barricades with a flambeau in each hand, he was engaged in perform- 
ing dutiec inciclent to the construction work then in pr0gre.s. TC'hilc 
plaintiff's status is distinguishable from that  of a man actually engaged 
in work on the traveled  ort ti on of a highmag, ilfurray v. R. R., 218 N.C. 
392, 11 S.E. 2d 326; ,111110.: 30 -1.L.R. d p. 876 e t  seq., thesc facts seem 
pertinent as additional circ~~mstanceq bearing upon the issues of negli- 
gence and contributory negligence. I t  is noteworthy that  plaintiff's work 
in locnting the lighted flambeaiix had to be performed a t  the barricades 
near the north edge of the hard surfaced highway then in use. Compare : 
Plerninq l .  Bolleman,  190 S . C .  $39, 150 S.E. 171;  Daughtry v. Cl ine ,  
221 S.C.  ' j q l .  30 S.E.  2d 322. 

d ~ ~ u n ~ i n g  that  plaintiff ~ v a s  justified in starting across the h ighmy,  
har ing  looked and having observed no vehicle dangerously near, he was 
not reqnired as a m a t t e r  o f  l n 7 )  to look continuously for the approach of 
motor ~ e l ~ i c l e s  while crossing: "If, as he leaves the curb, he looks for the 
a11111 c arli of machines, he is not neceqsarily guilty of negligence in failing 
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to  keep a continuous lookout or to  look a second time, but v-hether he has 
exercised a reasonable degree of prudence is a question for the jury." 
Again:  "Eren if he sees an automobile approaching, he is not lu i~l r r  the 
duty of continually watching its approach, provided its proximity and 
apparent speed are such as to justify an ordinarily prudent ma11 in belier- 
ing  that  he would have sufficient time to cross ahead of i t  with safety." 
Huddy, Vol. 5-6, Encyclopedia of Automobile Law, 9th Ed., sec. 36 ; also, 
see 5 Am. Jur. ,  Automobiles sec. 451; D e p u t y  v. PCimnzell, s~rpvn;  B i t t e r  
c. H i c l ~ s ,  102 W .  Va. 541, 135 S.E. 601, 50 A.L.5:. 1505. 

I f ,  while  crossing the highway, plaintiff should have been more ~ i g i l a n t  
in his lookout for a vehicle approaching from 11is right, it is n-ell to 
remember that  a t  most he is chargeable with what he would have seen 
had he so looked, to wit, a truck approaching a t  20 to 25 miles per hour 
with no other vehicular traffic involved. 

My  conclusion is as fo l lom:  Thi; caw is di:tinguishable from the 
T y s i n g e r  case where plaintiff's testator was held contributorily neoli ent .? ! 
as a matter  of lax-; i t  is more favorable to plaintiff than the I T  t l l lams 
case, where the issue of contributory negligcnce r a s  held to be for the 
jury;  and i t  rather closely resembles the Goodson ( m e ,  where the iqsue of 
contributory negligence mas held to be for the jury. 

F o r  the reasons stated, I think the issue of contributorp negligence x-as 
for the jury. Since the Court's decision is that  judgment of involuntary 
nonsuit should have been entered, there is no occasion to comnient on 
assignments of error not relating to this determinative question. 

R. W. COOK r. CITY O F  WINSTON-SALE11 AR'D SHERRILL PAT-ISG 
COJZPAKY. 

(Filed 4 February, 1955.) 

1. Municipal Corporations 9 14a- 
The duty of a municipality to esercise reasonnbie care to keep its streets 

and sidewalks in a reasonably safe condition for  trarel extends to those 
who are blind or suffer from defective vision or other physical handicap, 
who are themselves exercising due care, under the circumstances. for their 
own safety. 

2. Same- 
A construction company which has not completed its n-ork on a street 

under contract with the city is under substantially the same leqnl duty to 
the traveling public as is the city. 



N. C.] FALL TERM, 1954. 

Keither a municipality nor a construction company improving a street 
under contract with the city is an insurer of the safety of travelers, 
n-lietlier blind or ph~sical ly  handicapped, or not. 

Wliere in the process of improring a street, a path along an intersecting 
street is left with a drop or slope of some two feet, plainly visible in the 
daytime, it would seem that neither the municipality, nor the construction 
coinp:my improring the street under contract with the city, is under duty 
in tlie exercise of reasonable diligence to place a signal or guard a t  the 
descent during the daytime to warn pedestrians, blind or otherwise, since 
a person with sight could see its condition, and a blind person must exer- 
cise a higher degree of care than would be required of a person in posses- 
sion of all his senses. 

A blind or otherwise handicapped person has as  much right to use public 
\rays open to pedestrians as  those physic all^ sound, but in doing so, must 
exercise for his own s a f e t ~  that degree of care which an ordinarily prudent 
person with the same disability would exercise under the same or similar 
circumstances, which requires of him a greater degree of effort to attain 
clue care for his own safety than would be required of a person in posses- 
sion of all his senses. 

6. Same-I'l:~intiff's evidence hr ld t o  disclose contributory negligence as a 
martel* of law in  failing to  use ordinary care for  his own safety under  
the circnmstances. 

Plaintiff's evidence tended to show that  he mas blind, and that, accom- 
panied by his "seeing-eye" dog, he attempted to enter a street under im- 
prorement from a path along an intersecting street, that  as  his dog stopped 
he put his foot down, and slipped upon the top of the bank and slid down 
n t\vu foot slope to tlie street, resulting in personal injuries. Plaintiff's 
evidence further tended to shorn that he assumed the construction work 
n ,IC finished along the street because vehicles were again using the street, 
but further testified that  he knew the gutters along the intersecting street 
liad nut been put in, and that he had remained away from that  section 
until lie assumed the work mas finished. Held: The fact that vehicles 
were traveling along the improred street mas no assurance that the place 
where the curbing was to be put was in a reasonably safe condition for 
pedestrian use, and plaintiff with knowledge that the gutters had not been 
put in, roluntarily went to the place of danger, and therefore, plaintiff's 
e~ idence  discloses contributory negligence in failing to exercise due care 
for his on-n safety, constituting a proximate cause of his injuries, and 
defentlnnt's motion to nonsuit should have been allowed. 

7. Segligenre 5 ll- 
Where a person stci j w i s  knows of a dangerous condition and voluntarily 

w e s  into the place of danger, he is guilty of contributory negligence, which 
will bar his recovery. 

J o ~ s s o s .  J.. concurring. 
~YISI :~I :SF: .  .T.. joins in the conc~ir~.ing opinic~n of J o ~ s s o s ,  .T. 

ROI:II:.IT. .T.. concurring in result. 
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APPEAL by plaintiff from Pliillips, J., Septwiber Term 1B54 of 

Action to recorer damages for pcrsonal injuries. 
I11 1951 the Citv of JTinetoli-Salenl entered into a contract with the 

Sherrill P a r i n g  Company to pare, among other streets, Peachtree Street, 
which included the paring of Peachtree Street a t  its inter~ection with 
Eas t  Xarne  Street. -It the time plaintiff fell tlw paving of Peachtree 
Street had not been completed: the stone base had been laid. l m r  111~ c ~ m b  
and the gutter and the top surfacing had not been put on it. JIarrie 
Street was not under repair, and is a dirt street. - ,  

I n  preparation for paving Peachtree Street, the grade of the -treet 
where i t  intersects with M a m e  Street was lowered or cut dorr-11 almat two 
feet. On the South side of Marile Street there was just a little p ra~e l l ed  
path used by school children and others, until the bank got so rough. The 
City of Tinston-Salem put the gravel down there about tlie time. ..chool 
started in  1951. J. H. Blakely, Jr . ,  a nitliess for plaintiff n-114-1 ~ J W  him 
fall, described the end of this path a t  I'eachtree Street as follon-. : "There 
was a drop there. I t  appeared to me like when a bunch of us kid- n-ecl to 
get 011 a bank, long ago, and just have a slide-board down it. IT was 
approximately a g o d  214 feet from the top to the hottom, a i d  it wa; more 
than a slant taper. From the crest of the slant to the bottom, nliere i t  
leveled off at, I mould say i t  was between 21,5 to 3 feet, that  is, the whole 
slant. The perpendicular depth wouldn't be more than 21  inches. They 
are estimates I have got;  I didn't measure it a t  all." This i- 1)laintiff's 
description: "I know they were working 011 Peachtree S t . ;  but before 
they did work on i t  that  was nearly a gradual walk right acrosq JIarne 
on out into Peachtree, with the exception of a littl? water ditch donu the 
side of the street. When they laid the stone base there to pave P ~ a c h t r e e  
Street, they cut it lower right there at the intersel:tion of Ma~sl~c. Street;  
i t  e ~ ~ i d e n t l y  must have been a t  least 29!! feet loner than the oh1 -~,lc.:vnlk 
was, the way it appeared to me when I went down; I imagine it Jvas 
something like a 45-degree from the top down, I'd guess that." This is 
the description of H. J. Arnold, a witness for the plaintiff: "I voultl say 
the grade of that  offset mas from 2 to 3 feet. anc she went oft' to about 
4 or 5 feet, something on the order of ; I  45, and i t  \,:as a little rough n here 
the grading machine had knocked i t  off there; i t  didn't niake :I.; -1iioot11 a 
job as if i t  had been done with a pick and shovel and smoothed Jon-11; it 
was unlevel and irregular-1 am talking about the edge of tlie top.  nhere  
i t  looped-it was unlevel arid irregular. The top edge of the ;tepofl' was 
irregular;  i t  looped back in some a t  places; the sidewalk n-oulcl estend 
out a little farther a t  some places than it would a t  others; it  zigzagged." 
J. 11. Blakely, J r . ,  testified the slope "was obrious; you could Gee it all 
right." 
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At tlie time of plaintiff's fall there were no barricades, or warning signs 
of any qort at or near the end of this path on Peaclitree Street. This 
condition had existed for several months prior to plaintiff's fall. The 
Sherrill Pal-ilig Company had not done any vork  on Peachtree Street 
from Octohei or Sovember 1951, until after plaintiff fell on 25 JTay 1052. 
The -1tlalitic Bitulitliic C o n i p a ~ ~ y  did not coninimce nork  011 the curb 
and gutter: 011 Peachtree Street until after plaintiff's injury. 

PlaintifY, a T6 year old blind man, n h o  ~ ~ a l k e d  with the aid of a ('seeing- 
eye" dog, lired on Foreqt Arenue about fire blocks from the inter~ection 
of Marne and Peachtree Streets. I re  owned a lot on Peachtree Street. 
On Sunc1a~- morning, the 25th of May 19.52, about 10 :00 a.m. ~ i t h  the 
sun shinilig. lie decided to walk to Peachtree Street to  cee a friend. H e  
had been orer this same intersection about 25 times before they started 
tlie n ork on Peachtree Street, but nliea they were vorking on the street, 
he n onltlii't go down in that s c t i o n  until he thought i t  was finished, or 
healti ~t nab finished. H e  knew Peachtree Street was being improrecl 
becau-c lie ovned a lot on it. On cross-examination by the Paving Com- 
pany l'laintiff said : lLLLfter I knew that  the improvements mere being 
made to Peachtree Street and the other streets, I stayed off of those 
street-. I had passed along Peaclitree Street several times in a car, and 
then nlieli they turned traffic on a street, 1 presumed that  the street r a s  
fini-lied: .o that the firqt time after that  that  I went donn there valking." 
On tlii- -alne croweaamination he further said: "I did not know that  
~ V 0 1 ' 1 i  TI a -  in l'rogress on Peaclitree Street on that  day nhen I was taking 
my  nnlk.  for the curbing vasn't atartcd for quite a little bit after I fell. 
I knen- there TI as some talk ahout curbiug, for they had got up  n pctition 
for tlie curhing, I knew that the c ~ u b i n g  TTas to be put  in. Automobiles 
n-eie traTeling up and down Peachtree Street when I went over there. 
I don't k n m  a. 1 asked anybody anything about the street. I didn't make 
any inquiry to find out nl iat  the condition of Peachtree Street xa.. 
Whin  I t r n ~ e l  over a street in an  automobile back and forth a dozcn 
times. I a-.lime that  the street is fini&ed." 

Tlii. i- l~laintiff'q dewription of his dog on direct examination: "But 
my dog n ill aln a Q go where there is a path. I f  I start  tha t  way, he will 
take me in the path, let me va lk  along in the path. The idea of the dog 
and the n a!- they are trained is that    lien you are going along, if there 
is a n -  c~h+trnction, a curb or anything in  front of you, the dog is suppoqed 
to ~ r a l k  1111 to it and stop. Well, when hc stops, you are supposed to stop, 
and if he T\ on't go on, you urge him to  go, and if he ~i-on't go, you are 
su l~po~et l  to take your foot and feel out, to see ~ i ~ h a t  the obstruction is, and 
then figure out a \my  to  get around it." This is his description TT-hen 
esamineil h~ the Court:  "When my  dog is with me, I don't use a stick 
or anrthing in addition to my dog; I just depend on him entirely . . . I 
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just know what he is going to do, and I can tell every step he makes, right 
and left, up or down. I can tell it by that (indicatmg harness). I get i t  
through my left hand. And mhen you are depending on a dog, your mind 
is right on him all the time. If you don't, you'll get lost. You have just 
got to keep your mind on your dog and where you are going, and all like 
that, all the time." 

I t  had rained the night before and it was muddy. 
Plaintiff walked domn this path on the South side of Marne Street to 

where i t  ended on Peachtree Street. His account, on direct examiliation, 
of his fall follows: "I had crossed the last driveway going in, probably 
7 5  to 100 feet from Peachtree, and n e  were walkirg along up there, and 
I was expecting to come to the street any t h e ,  and the dog stopped, but 
evidently I was making a step with my right foot when the clog >topped. 
When I put it down, that is the last tliing I remember. I t  just felt like 
something give 'way under 1115. right foot, and t h  next thing I knew I 
mas domn in the ditch ; and I heard a car coming, and someone drove up, 
and I hollered, and Mr. Blakely came up and talked a little and said he'd 
run and call the ambulance. So that is just practizally all I know about 
it." On cross-examination by the Paving Company this is plaintiff's 
description of his fall: ('&is I came up to the intersection, my dog came 
to a complete stop. H e  always stops a t  any obsiruction. of ro~u.se, or 
anything like that. I don't know how long my clog remained stopped. 
He  stopped there and, like I said before, my right foot wa; in the air. 
Just  as I went to make the step, he stopped, and when I set nip foot down, 
the dog had stopped, and when 1 set niy foot down, that throned my foot 
about probably even with his head or neck, and it hit, struck the edge of 
the bank; I felt something give away, and I went down the bank. and after 
that I don't know anything until they took me to the hospital; and the 
last thing I recollect is stepping on something soft, and tlmi going down 
the bank." 

J. H. Blakely, Jr., testifying for the plaintiff, siiid on direct esamina- 
tion: "When I was approximately 300 feet from the corner, I glanced 
up, and I got the appearance of a man falling; he was in the fall mhen 
my eye caught him. I went on up there and found that it was Mr. R. W. 
Cook, the plaintiff in this action. When 1 got there, Mr. Cook appeared 
to have just slipped down the bank, straight as a child ~vould get on a 
bank, and just slide down, and he had been scrani1)ling." 

Plaintiff in his fall received injuries to his foot and ankle. 
Plaintiff offered in evidence the following portion of Paragraph V I  of 

the Further Answer of Sherrill Paving Company to the Amended Com- 
plaint: "That while this defendant was actually perfornling the work 
provided for in its contract with the City of Winston-Salem. it kept and 
maintained at all times barricades and lights mher2rer they were needed, 
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which was well known to the City of Winston-Salem; that when the dis- 
pute arose over the curbs and gutters and this defendant had performed 
all the work that  i t  could on Peachtree Street, i t  took up the barricades 
on Peachtree Street, . . ." 

Plaintiff first sued the City of Winston-Salem. The city made the 
Sherrill Paving Company a party defendant, whereupon the plaintiff filed 
an  amended complaint against the Paving Company. 

At  the close of plaintiff's evidence, each defendant moved for judgment 
of nonsuit, which the court allowed. 

Judgment of involuntary nonsuit was entered, and plaintiff appeals. 

Deal ,  H u t c h i n s  & X i n o r  for P l a i n t i f f ,  Appe l lan t .  
Womble, Carly le ,  i l l a r t i n  & S a n d r i d g e  for D e f e n d a n t ,  Appe l l ee  C i f y  

of Wins fon-Prr lem.  
J o r d a u  d l17riglzt and  P e r r y  C. l i enson  for D e f e n d a n t ,  Appe l l ee  Xher- 

rill Par i i (g  C'otnpany. 

PARKER, J. The law in  respect to liability for injury to a pedestrian 
due to condition of street as affected by his blindness or other physical 
disability is clearly stated in 141 A.L.R. Annotation 11, pp. 721-2 : "It is 
the general rule that those charged ~v i th  duties respecting the condition 
of public ways open to pedestrians must exercise due and reasonable care 
to keep thenl reasonably safe for travel by the public, including those who 
are blind or suffer from defective vision or other physical infirmity, dis- 
ability, or handicap, and are themselves exercising due care, under the 
circumstances. for t h ~ i r  ow11 safety. While a city or other authority or 
person owes no more than due, ordinary, or reasonable care toward a blind 
or other physically afflicted or handicapped pedestrian, in respect of the 
condition of ~valk\vays, the effect of the affliction or handicap may be con- 
sidered in determining whether the required degree of care has been 
exercised. ~vhich seems a natural  conclusion from the premise that such 
persons hare  as much right to use such ways as those physically sound, 
and in  harmony with the proposition that  the physical condition of the 
person injured is a proper matter for consideration in determining 
whether or not he has exercised the degree of care imposed upon him by 
lav-. as  regards freedom from contributory negligence." Cases from 
many jurisdictions are cited in  support. 

The Sherrill Paving Company had not completed its work on Peach- 
tree Street, because the top surfacing had not been put on. The Sherrill 
Paving Company, having entered into a contract with the City of 
Winston-Salem to pave Peachtree Street, "was under substantially the 
same legal duty to the travelling public" as the City of Winston-Salem. 



428 I N  T H E  S U P R E M E  COURT. [241 

Presley v. Allen & Co., 234 N.C. 181, 66 S.E. 2d 789; B~~n~rd~i ir  ny v. 
King-Huliter, Inc., 236 N.C. 673, 73 S.E. 2d 861. 

Neither the City of Winston-Salem, nor the S h e l d l  Paving ( 'oaipany, 
was an insurer of the safety of travellers, whether blind, or phy3ically 
handicapped, or not, using the path on the South side of 3Iarne Street. 
Welling v. Charlotte, ante, 312, 85 S.E. 2d 379; Broadarixy r .  1<!11g- 
Hunter, Inc., supra; Anno. 141 1.L.R. pp. 721-2. 

The descent or drop or slope of the patch on the South side of JIarne 
Street, where i t  intersected Peachtree Street, mas plainly risibie i11 the 
daytime. The paving on Peachtree Street was not completed. tilough i t  
had been stopped for a number of months because of a dispute over vurb- 
ing. I t  would seen1 that  i t  was not the duty of the  defendant^. in the 
exercise of reasonable diligence, and in  order to keep the street in a 

+cell t or  reasonably safe condition, to place a signal or  guard a t  the de: 
drop or slope during the daytime, w h e n  it was plainly risible. Rock 
Islt~nd v. Gingles, 217 111. 183, 75 K.E. 468; Pi-esley 2.. A i : I c , t  il. Po., 
supra; 63 C.J.S., N u n .  Corp., p. 158. 

Plaintiff's allegations of negligence a re :  the top of the bank had 
crumbled, leaving loose dir t  thereon, which had hecome pu1~-erized and 
slick; that  no ~varning sigiinls or barricades were there to g i ~ e  notice of 
danger;  and that  the bank had been cut down allrost straight in-tead of 
cutting i t  with a gradual  slope. The entire condition of the top of this 
bank and the way i t  had been cut don.11, as alleged hy plaintiff, v a s  clearly 
obvious and visible in the daytime. It ~ o u l d  appear that plaintifTt~ evi- 
dence fails to show any failure on t l ~ c  part of the defendant: tn escrcise 
reasonable diligence to keep the end of this path a t  Peachtree Street in a 
reasonably safe condition for pedestriaiis, blind or 0thern.i-e. l i \ c ~ r /  this 
path in f h e  daytinzc, because a person n.it21 sight (could see it< cmclition, 
and because as to a blind person "ordiuary car€ on his part meant a 
higher degree of care than nould be required of a person in the pos;ession 
of all his senses," (Poy v. 1T7insfon, 126 N.C. 381, 35 S.E. 609 I .  

But  if we concede, which we do not, that  the evidence made our a case 
of negligence against the defendants. nevertheless, i t  is innnifwt from 
plaintiff's evidence that  he, although blind and us lng a "seeing-rye" dog, 
failed to exercise due care for his own safety, nhich  wac n prosinlate 
contributing cause of his injuries. 

I t  is undoubted lam that  the blind, the halt, and the lame liar-r ,I: inuch 
right to use public wnys open to pedestrians as those physically -ound. 
TT'einstein v. Wheeler, 127 Or. 411, 271 Pac.  733, 62 -4.L.R. 574 :  Anno. 
141 A.L.R., p. 721. See also Poll v. Tb'insfon, suprz. 

It seems to be the general rule that a blind. or othervise handicapped 
person, in using the ~ u b l i c  waps. must exercise f'or his om1 qafety due 
care, or  care commensurate with the known or reasonably hreweable 
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dangers. Due care is such care as an ordinarily prudent per-on n it11 the 
same disability ~roulcl exercise under ille same or similar circum-tances. 
Keith v. Worces fcr  cC. H. 1'. Street  I?. Co., 196 Mass. 478, 82 N.E. 680, 
14 L.R.A., N.S. 648; Jones u. B n y l e y ,  (Cal.) ,  1" J?. 2rl 4"!1:3: A \ l ~ i ~ o .  21 
L.R.A., S .S . ,  11. 627 c t  scq.; Jfiise a.  P a y e ,  125 Conn. 210, 4 -1. 2d 320;  
G i l l  v. Sab le  H i d e  & F u r  Co., (Ky.)  4 S.W. 2d 6 i 6 ;  65 C..J.S.. Segli- 
gence, Sec. 142; Anno. 62 A\.IJ?., 11. 550 ct  scq.; Anno. 1-27 -1.L.R.. p. 
724 et  seq. 

I n  respect to the care required of a 1)lind per-on for hi- onn  .afety 
we approved this instruction to thc jury by tlie trial judge in Foy v. 
Il'inston, s u p r a :  "That being blind did not relierc iiim from rxercising 
ordinary care in paszing along the qidenalk, and that  ordinary care on 
his part  meant a higher degree of care than TI ould he required of a person 
in the possewion of all his senses." 

I11 F a n n  a. I?. I?., 155 N.C. 136, 71 S.E. 81, the jury found the plaintiff 
guilty of contributory negligence. The plaintiff n a s  deaf. Tlii: Court 
said:  "The fact that he was deaf sllould hare  quickened liiq ohligation 
to look more carefully, as held in F o v  a. lTrinston, 126 N.C. 381." 

I n  Kcitk 7%. Worcester  & I?. T'. S f t i z c t  R. ('o., supra, it  is said:  "But i t  
is also correct to say that, in tlie exercise of coir~mon prudence, one of 
defective e ~ e s i g h t  muqt usually, as mattcr of general knon-ledge. take 
more care and employ keener ~ratchfulness in walking upon tlie streets 
and aroiding obstructions than the same person n i t h  good e ~ r - i g h t .  in 
order to reach the standard of excellelic~c cstablidietl by tht 1av for all 
persons alike, n hetlier they he n enk or strong, sound or dcficiellt." 

I n  S n ~ i f h  c. Snelle,. ,  345 Pa. 68, 26 A\. (2d)  452, 141 _\.L.R. i l q ,  tllc 
Court quoted with approT a1 from F r c l i r r ,  Alpp17rrnf ,  I , .  I;'rr~c~cl~il,~tz. 37 
P a .  Super 454 ( a  case in n-hich recorery TI a s  denied a blind man wlio fell 
into an opcn cellarway extending into tlie cide\ralk) a s  follon q : " (The 
law requires a degree of care upon the part of one whohe eyesight i -  im- 
paired proportioned to the tlegrer of hi; impairment of vision. I Ie  is 
l~ountl to use the care ~ r h i c h  noulrl be exercised by an ordinary prudent 
person, and in passing upon t h ~  question of hiq negligence due con;idera- 
tion should be given to blintlnew or other infirmitie.. . I n  tlie exercise of 
common prudence one of defectire eyesight must usually, a: a matter of 
general kno~ ledge ,  take more care and employ keener ~ \a tc l i f~~lne .s  in 
walking upon tlie streets and avoiding oh~tructions ; in order to reach the 
standard established by lam for all persons a l i k ~ ,  IT-hether they he sound 
or deficient. The statement that a I~lind or deaf man is bound to a higher 
degree of caution than a normal perwn does not mean that  t l i ~ r c  is im- 
posed upon him a higher standard of duty, but rather that  in order t o  
meawrc up to the ordinary standard he must the more vigilantly exercise 
caution throuqll other s e n w  and other mcans, in ordw to con~penqate for 
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the loss or impairment of those senses in  which he is defective;' " citing 
many authorities. The Court then says : "We cannot escape the conclu- 
sion of the Superior Court that  the instant case is ruled by the Fraser 
case. TITl~ile i t  is not negligence per se for a blind person to go unattended 
upon the sidewalk of a city, he does so a t  great risk and must always have 
in mind his own unfortunate disadvantage and do what a reasonably 
prudent person in his situation would do to ward cmff danger and prevent 
an accident." 

The plaintiff knew that  construction work was being done on Peachtree 
Street. I l e  k n e v  on the day he fell that  the curbing had not been put in. 
The p~ inc ip l e  "that ordinarily one may assume the public streets to be 
in a reasonably safe condition" has no application here. Beaver v. China 
Grove, 2 2  2 . C .  231, 22 S.E. 4d 434. " S o  one nc>eds notice of what he 
already lcno~vs." Lunc 2.. Lc'wiston, 9 1  Me. 292. 

I n  lImnet3ant v. R. X., 167 X.C. 232. 83 S.E. 347. the Court said:  
"And where a person szti jzlris k n o m  of a dangerous condition and volun- 
tarily goes into the place of danger, he is guilty of contributory negli- 
g c n c ~ ,  which will bar his recovery." This statement has been quoted 
with approval i n  the recent CsRe of Gordon u. S p ~ o f t ,  231 N.C. 472, 57 
S.E. 2d 785.  

I t  is our duty now to apply the lan- to the facts here. The plaintiff 
knew that  construction work had been in  progresf> on Peachtree Street, 
and knew that  it was not finished, because he testified, "I knew that  the 
curbing was to  be put  in." On direct examination plaintiff said : ". . . 
when they were working on the street, I \I-ouldn't go do\\ n i l l  that scction 
untiI I thought it was finished. or heard i t  was finished." On cross- 

u 

examination he said : "1: had passed along Peachtree Street several times - 
in a car. and then when they turned traffic on a shreet, I presumed that  
the street was finished; so tha t  the first time after that  that  I went down 
there walking." H e  said further on cross-examination : "Automobiles 
were traveli~lg up  and dowl  Peachtree Street when I went over there. 
I don't know as I asked anybody anything about t h ~  street. I didn't make 
any inquiry to find out what the condition of Peachtree Street was. When 
I travel over a street in an  autonlobile back and 'orth a dozen times, I 
assume that  the street is finished." The plaintiff had no right to pre- 
sume or a w x n e  the path was in a reasonably safe condition as it entered 
Peachtree Street, for he knew the curbing was sti 1 to be put in, and he 
knew that  i n  elitering Peachtree Street he would have to cross where the 
curbing would be. The  fact that  automobiles were travelling on Peach- 
tree Street was no assurance that  the place where the curbing mas to be 
put  was in a reasonably safe condition for use of pedestrians. And yet, 
plaintiff knowing that  the construction work as to curbing on Peachtree 
Street m-as not finished, and knowing that  i t  was dangerous to him in his 
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condition to go there, for  he remained away from that section until, as he 
testified, he msumed the work was finished because of autonlobile traffic, 
voluntarily went there into a place of danger, and on a Sunday morning 
about 10 :00 a.m., with the sun shining, a t  the place vliere the path on the 
South side of l l a r n e  Street entered Peachtree Street fell do~vn a dewent 
or drop or slope of about 2 feet, which was plainly and clearly o b ~  ~ 1 0 ~ s .  ' 

I f  plaintiff had had normal sight, he would undoubtedly be barred of 
recooery by reason of contributory negligence. R u r n s  c. C h a r l o f f e ,  210 
N.C. 48, 185 S.E. 443; ITomton v. X o n r o e ,  213 N.C. 788, 197 S.E. 571; 
1Vntkins 11. R a l ~ i g k ,  211 N.C. 644, 200 S.E.  424; 1T'nlker c. TT'ilson, 222 
S . C .  66, 21 S.E. 2d 817; Welling 1,. Charlotte,  s u p m  

Plaintiff's evidence compels the conclusion that  he, a blind man, failed 
to put forth a greater degree of effort than one not acting under any dis- 
abilities to at tain due care for his on-n safety: that  standard of care n hich 
the law has e+iblished for everybody. F o y  zs. St'inston, supra. Such a 
failure to exercise due care for his o n n  safety mas a proximate contribut- 
ing cause of his injuries. 

We have examined the cases relied upon by plaintiff, and they are 
distinguishable. 

What Stacy ,  C. J., said in I lous ton  2%. Xonroe ,  supra,  is applicable 
here: "In the circumstances thus disclosed by the record, we are con- 
>trained to hold that  the demurrer to the evidence should h a ~ e  been sus- 
tained, if not upon the principal question of liability. then Ilpon the 
ground of contributory negligence." 

The judgment of nonsuit below is 
Affirmed. 

Jorrsso;~ ,  J., concurring : T concur in the result reached in the ma- 
jority opinion on the single ground that  the plaintiff's evidence is insuffi- 
cient to make out a case of actionable negligence against the defendants, 
and this being so, I see no reason for a discussion of the question of con- 
tributory negligence. 

V r n - n o ~ r v ~ ,  J., joins in this concllrring opinion. 

B ~ B ~ I T T ,  J., concurring in result: 1 agree that  the fact.; shown are 
insufficient to constitute actionable negligence. Fo r  this reason, I concur 
in the result. 

Decision does not require that n e  determine whether the plaintiff was 
contributorily negligent as a matter of law. I f  such determination were 
required, the issue of contributory negligence, in my  opinion, would be 
for the jury under instructions embodying the principles set forth in  the 
Court's opinion. The contributory negligence issue r a s  submitted to the 
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j u r y  in Foy 2). Wins ton ,  126 S .C .  3S1, 35 S.E. 609, and in Pann 2 % .  R. R., 
155 S.C. 136, 71 S.E. 81. 

QUEEX CITY COACH COMI'ANP v. FRAKK RURFLELL, D/B/A BCRRELL 
BAKERY, A K D  JIIDDLESES ZIGTUAL FIRE I S S  URANCE COJIPAKY. 

(Filed 4 February, 1055.) 
1. Judgments  3 32- 

d final jndgment on the merits rendered by a court of competent juris- 
diction, in the absence of fraud or collusion, is conclusive of the rights and 
facts in issue as to th r  parties and their privies, as a universal rule of 
espetliency, justice, nntl p~tblic tranquillity. 

2. Same- 
The term "privity," ~vhen  used to describe persons barred by the doctrine 

of ~.c,.s iut l icatu.  meam perbons haring mutual or successive rights to the 
same interests in property, and ~vhose interests thwefore have been legally 
repreqented a t  the previous trial. 

3. Same- 
The rule that  a judgment ordinarily binds only parties and privies, is 

subject to an  exception in favor of an  employer, whose liability is purely 
derivative and dependent entirely upon the doctrine of vespoi?dcat superior. 

4. Same:  Attorney a n d  Client 8 6- 

Tlie fact that  one of the attorneys representing the employer in an  action 
neainpt the third person tort-fensors had theretofore represented the em- 
ployee in an  action against the s a u e  defendants, does not import that such 
attorney was representing the employer in the former action, since the 
relationship of employer and employee in itself dl~es  not confer the power 
upon the one to represent or bind thtl other in litigation. 

5.  Juclgments 8 32: Constitntional Law % 21- 
Every person is entitled to his day in court to assert his olvn rights or 

defend against their infringement. 

6. Juclg~nents § 32- 
I n  an  action by the driver of a bus against the driver and owner of a 

tractor-trailer involved in a collision with the bus, judgment for defendants 
was entered on the verdict that  the bus driver ~ a e  not injured by the negli- 
gence of defendnnts. IleTd: The judgment does not bar a subsequent 
action by the owner of the bus against the owner of the tractor-trailer to 
recover for damages sustainecl by the bus in the same collision, since the 
tn-o plaintiffs are not in pririty and the principle of mutuality is lncliing. 

5. Automobiles 8 8g- 
The mere skitlding of a ~no ior  vehicle does not imply negligence. 
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Autonlobilcs # 1811 (2)-Evidcnc~ held sufficient for  jury on question of 
x\hether skidding of vehicle Wits result of negligence. 

Plaintiff's bus and ilefendant's tractor-trailer, trareling in opposite direc- 
tioni, collided. ISritlence fayorable to l~laint id  tended to show that the 
r(i;itl v-;I> \vet nllil slipl)c3ry. that ;IS 1~l;~illtiff's bus, trareliqc betweea Z;, 
and X! miles per hour, alqmxtcllecl a long, sweeping curve to its right, the 
bus clrirer saw the tractor-trniler al~proaclling and slowed his bus so that 
the tractor-trailer coiild clear the curve before the bus entered it, and that 
as rile tractor-trailer, traveling 11etweea 3.7 and 1.5 miles an hour. got within 
20 feet of the bus. the trailer jncklinifed or skidded around on the bus' 
half of the road, resulting ill the collision. IIc71rl: The evidence tends to 
slio\\- that the skidding of the trailer was the result of the negligence of its 
tlriver in traveling a t  a speed greatrr than Jras reasonable and prudent 
iintler the conditions then e ~ i s t i n g ,  and defendants' motion to nolisuit was 
l~roperl- denied. 

-1 jntlgment of involunl~~rg n(111sl1it on the gron~icl of contributory negli- 
ge1lc.e \rill not he granted ~~ri less  tlrc eridencr on that issue is so clear that 
1111 11r11t.r cr-~~iclusion seenls to be p ~ ~ m i s s i l ~ l e .  

10. Automobiles 1Sh (3)- 
111 this action by the 017-ner of a bus to rccorer for damages to the bus 

rcculting from a collision with n tractor-trailer, the eridence is he ld  not 
to ,lie\\- contributory negligence a s  :I matter of law on tile part of the bus 
tlrirer. atid tlenial of tlofentlants' ii~otion for invollintary nonsuit was 
llro]lt~r. 

13. Scgl igrnre 20- 

. i l l  illhr1.11ctic111 \vliich cliarges in effect t l ~ t  defendant must salisly 'the 
j11l.y l t y  t h e  greater wcight of the evidc,nce that plaintiff was guilty of all 
of  i l ~ e  acts of negligence relied upon before the jury slloulcl answer the 
isqne of contributory negligence in the :rliirniatire, lullst be held for preju- 
tlicinl error. 

~ I T . \ L  by defendants f rom 12zrdisill. J., J u n e  T e r m  19.54 of XE.CI;I~E.\- 
B12RG. 

C ~ T - i l  actiim to recorer damage< f o r  i n j u r y  to a bus ovined by  p lah t i f f  
and dr i ren  by i ts  employee, J. J. Canipe, i n  fur therance of its bnsincqs. 
a l l c p ~ d l ~  c a u d  i n  a tractor-trailer and  bus collision by  the actionable 
negligrncc. of F r a n k  Burrcll .  doing business under  the t rade  name of 
Eurrel l  EakcrF.  

T h e  defendant Bur re l l  on 4 Decerliber 1951 an-wered den? ing ncgli- 
gence. l ~ l e a d i u ~  contr ibntory ~iegligence, aiid sctting u p  a counter-clainl 
fo r  tlaniarrcj to his trailcr.  

The  ltlt1inti9 procured a n  older  making  the ;\litldleses Mutual  F i r e  
1nwranc.c  ( ' o n i p n y  a defendant on account of tlic defendant Bnrrell's 
counter-claiin, because the  Iasurailce Company had a $250.00 deductible 
policy of collision imnrance  on the tr:lctor-trailer of Burrel l .  
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The plaintiff filed an  amended reply alleging contributoyv llrgligence 
on the part of the defendant Riirrell. 

On 5 October 1053 the defendant Bnrrell filed a plea in bar 1,lain- 
tiff's action alleging i t  was yes judicnfa, based on the follolviag fact<: I n  
<January 1952 J. J. Canipe, the drivel- of plaintiff's bus at  the time of tlie 
collision complained of in tlie instant case, instituted an  action against 
Burrell, the defendant herein, and N. A. Dennis, his driver, i n  the S u p -  
rior Court of Burke County to recoler damages for personal injuries in 
the collision allegedly caused by the actionable regligence of Burrell. 
The defendants Rurrell and Dennis answered denying negligence and 
pleading contributory negligence. This action was tried at the March 
Term 1063 of the Superior Court of Burke County before a judge and 
jury, and the jury found by its verdict that Canire was not injured by 
the negligence of the defendants. Judgment was entered on the rerdict. 
Canipe did not appeal, and the time for appealing has expired. Judge 
Rudisill overruled the plea in bar, and the defendants excepted. 

Appropriate issues were submitted to the jury. The jury found by its 
verdict that the plaintiff's bus n a s  damaged by I he negligence of the 
defendant Burrell, as alleged; that the plaintiff wls  Not Guilty of con- 
tributory negligence, and awarded damages; and left unanwered the 
issues on the defendants' counter-claim. 

Judgment was entered in accord with the rerdict, and the defendants 
appeal. 

J o h n  F. R a y  and Slzearon Hal.ris for P l a i n t i f ,  Appellee.  
B r o u n  d2 i l l auney ,  H e l m s  & i l f d l i ~ ~ ,  J a m e s  B. Nc- l l i l l an ,  a~cr? J o h n  D. 

H i c k s  for De fendan t s ,  Appe l lnn f s .  

PARKER, J. The defendants assign as error the orerruling ~i tlie plea 
in bar. 

Plaintiff's bus at  the time of the collision \Tas operated by J. J. Canipe, 
the plaintiff's employee, in furtherance of plaintiff's business. Canipe 
brought a suit against the defendant Burrell, defendant in this action, and 
his truck driver, for personal injuries. The case mas tried in Burke 
County Superior Court, and resulted in a verdict that Canipe was not 
injured by the negligence of the defendants. Final  jud,gment n-a; entered 
upon the verdict. Canipe did not appeal, and the t me for appealing has 
cipired. 

The defendants contend that  ihe judgment in Canipe's action in Burke 
County is res judicata as to plaintiff's action here for damages to its bus 
in the same collision. 

The doctrine of res iudicnta  is a principle of universal jurisprudence, 
forming a part  of the legal systems of all civilized nations a: a11 nbvious 
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rule of expediency, justice and public tranquillity. Evers v. T'lTillianzs, 
43 Ohio App. 555, 184 N.E. 19. That  ])rinciple is concisely stated ill 
30 Am. .Tur., Judgments, 11. 90Q : "Briefly stated, the doctrine of res judi- 
catu is that an existing final juJginent rendered upon the merits, without 
fraud or collu~ioii, by a court of competent jurisdiction, is conclusive of 
rights. questions, and fact.: in issue, as to the parties and their privies, in 
all other action> in  tlie same or a n y  other judicial tribunal of concurrent 
jurisdiction." 

This C'ourt .aid in Lenry v. I,cltltl Bank ,  215 N.C. 501, 2 S.E. 2d 570: 
"Gene~ally, to constitute a judqment an  estoppel there must be identity 
of parties. of subject matter and of issues. Hardison v. Everet t ,  192 S.C. 
371. 135 S.E. 288. It is a principle of elementary law that the estoppel 
of a judgment must be mutual, and 'ordinarily the rule i? that  only parties 
a d  privies are bound by a judgment.' Rabil v. Farris, 213 N.C. 414, 
196 S.E. 321; 116 A.L.R. 1033. 7i'hen used with respect to estoppel by 
judgment. 'the term "pririty" denotes nlutual or successire relationship 
to the same rights of property.' Greenleaf on Evidence, Redfield Ed., 
Tol. 1, Sec. 189, p. 216." 

"-lnd in tlie caqe of Xclllullin v. Urown, 2 Hil l  Eq.  457, the trial judge 
whoze decree was affirmed said:  '-hid I understand by the term privy, 
 hen applied to a judgment or decree, one whose interest has been legally 
represented a t  the trial.' " First S a t .  E a d i  u. li. X. F.  & G. Co., 207 S.C. 
15% 3.5 S.E. M 47'. To the same effect see : 50 C.J.S., Judgments, p. 325 ; 
30 -1111. .Tur.. Judgments, p. 9.5:. 

". . . a party will not be concluded, against his contention by a former 
judgii~ent. unless he could hare  used it as a protection, or as the founda- 
tion of a claim, had the judgment h ~ e n  the other n a y  . . ." 50 C.J.S., 
Judgments. 13. 293; Leamy v. Land Banl;, supta;  Llleachanz 1;. Layus d 
Broq. co., 212 X.C. 646, 194 S.E. 99. 

To the rule that  a judgment ordinarily binds only parties and privies 
there is an  exception "in favor of the master whose liability is purely 
derivative and dependent entirely upon the doctrine of respondeat supe- 
rior." Pinnix v. Gr i f in ,  221 N.C. 318, 50 S.E. 2d 366; Leary v .  Land 
Ban]:, s l r p ~ v ;  Good Health Dairjj Products, Inc., v. Emery ,  275 N.Y. 14, 
9 S .E.  2d 758. 112 A.L.R. 401, a2nno. p. 404. 

"The rule appear" to be quite v,ell established that a judgment for the 
defendant in an action growing out of an accident is not 7-es judicafa, or 
concluii~e.  as to issues of negligence and contributory negligence, in a 
sub-equcnt action based on the same accident and brought against the 
same defendant by a different plaintiff." Anno. 133 A.L.R., p. 185 I I I a .  
See also: Xenchanr 1 . .  Larus cP. RTOS. CO., supra; Rabil v. Fawis ,  213 
N.C. 411. 196 S.E. 321 (.idverse judgment against minor in action by 
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minor, brought by father as next friend, held not to bar action 1)y father 
to recover for loss of services of minor) .  

The  great w i g h t  of authority seems to be t h ~  t a judgment for the 
plaintiff in an  action growing out of an  accident is not res  judircctn, or 
conclusive as to issues of negligence or contributory negligence, in a subqe- 
quent action growing out of the same accident by a different plaintiff 
against the same defendant. T a r k i n g t o n  1. .  P r i ~ l f i n g  Co. : D t r ~ s f o n  2 % .  

P r i n t i n g  Co., 830 N.C. 354, 53 S.E. 2d 260; Anno. 133 -LL.R., 11. IS5 
I I I b .  

"It is nell  established that an  adjudication unfa7;orable to a n if'e in an 
action by her for personal injuries is not res / t t d i ca fa ,  or conclu-ive, as to 
negligence or contributory negligence, in an  action by her liu-hand for 
loss of services or consortizim becausc> of such injuries, there being no 
privity betv een the respective plaintiffs." 133 A L.R. 199.  vliere cases 
are cited. 

The  only evidence in the Record of the trial of Canipe's action in Burlie 
County is the Complaint, Answer and Judgment. There is no allegation 
in  the plea in bar that  plaintiff here had anything to do v i t h  C'anipe's 
case in Burke County, nor any el-idence to that  effect. I t  is t lue that one 
of plaintiff's lanyers here represented Uanipe 111 his case in Burlie 
County. However, that mere fact is no evidence that  this lawyer n-as 
representing plaintiff here ill the tr ial  of Canipe's (lase. "The relation of 
employer and employee, in and of itself, does not confer upon the em- 
ployer any power to rppresent or to bind the employee in litiration." 
Pcsce  2.. R r r c h e r ,  302 Mass. 311, 19 S .E .  2d 36. 

I t  is elementary and fundamental that every person is entitled to hi.: 
day  in court to assert his ov-n right? or to defend against their infringe- 
ment. The parties are not identical. The present plaintifi wtl- not a 
party to Canipe's action in Bulke County. I t  had no control over the 
conduct of Canipe's t r ia l ;  i t  conld not cross-esaminr opposing witnesse., 
or  offer witnesses of its own choice. The alleged rights of Quern City 
Coach Company and J. J. Canipe w r e  entirely separate and distinct. 
Queen City Coach Company's cauce of action is for propertr  ddmage; 
Canipe's for personal injuries. Se i th(>r  could assert them in nliole or in 
part for or in the name of the other. ~ l f e n c h n m  1 ) .  L a m s  iF Rros .  Co., 
s u p r a ;  - h 1 o .  133 A.L.R., p. lS5a ; G.S. 1-57, " h t i o n s  must 1)c pro-ccnted 
in the name of the real party in i n t e r e ~ t  . . ." 

The ~ X R O ~  question raised by the plea in bar does not seem to have been 
presented to this Court before fclr decision. Counsel for  the pnrties in 
their briefs have cited no case presenting the same or substantiallg the 
same facts, and no test writer discussing the exact question. 

Similar facts to the case here were presented in G e n t r y  e.. Fnt i ~yrjrcr. 
132 W. Tra. 809, 53 S.E. 2d 741. I n  that  case Chester C h t ~ y  sued 
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Charles Farruggia to recover damages for personal injuries suffered by 
Gentry ~vheii a taxicab owncd by Joe Bengey and driven by Gentry col- 
lided ~ v i t h  a truck owned and operated by Farruggia. Farruggia filed a 
special plea alleging that  at the May Terin 1948 of the Circuit C'ourt of 
Raleigh County, a ~ e r d i c t  n as returned and judgment entered in his faror  
in a n  action brought by Joe Bengey against him, in which Bengey sought 
to recover for property damage to the ~ e h i c l e  onxed hp him, :tnd tlainaged 
in  tlie same collision. The plea allegcd illat Gentq-, as the agent. < e n a n t  
and employee of Joe Bengey, n as drir ing the taxicab a t  the time and place 
of the same collision alleged by Gentry to have given riqe to hi. right of 
action and alleged by Bcngey in  the former action as ground for his recoT- 
ery. The Circuit Court sustained the defendant's plea of res / u d i c n f a ,  
and certified to the Supreme Court of Appeals this question: "Is the final 
judgment in f a ro r  of the dcfcndant in the case of ,Joe Bel igpy  z3 .  Char l e s  
F a r m q g i a  heretofol-e rendered ill the Circuit Court of Raleigh County a 
bar to the right of the plaintiff in this case to maintain this action !" The 
Supreme Court of Appeals answered tLe question No, and reversed the 
order of the Circuit Court. Tlie rationale of the Court i s :  the relation- 
ship betn een Gentry and R e n g e ~  does not create prir i ty of interest; and 
second "that the plea fails because the alleged circumstances prcclutle the 
idea of mutuality ~~'llic11 is a nece-sary element of the doctrine >ought to 
be applied"; that  plaintiff n o d d  not be entitled to a juclgment based upon 
the mere proof of a rrcoyery by l h g e y  in his action, if he liad r c c o ~  cred : 
and that  "both litigants must be alike concluded, or the proceedilig cannot 
be set up  as conclusive upon either." 

This qnestion waq presented for i l ~ ~ i s i o n  in P h ~ l n d e l p h i n  Alrbzim-Curd 
Co .  L>. $ h o c k o r ,  133 Pa .  SU~JCT. 13Q, 2 ,\. 2d 501 : ('noes a j~ tdgn~en t  
against the president of a corporation indiritlually, in his action for per- 
sonal injurie-, bar a sub5equcnt action by the corporation for tile p r o p e ~ t ~  
damage it sustainctl in the same nccitlent ?" 111 the municipal colu t of 
Philadelpllia County there had 1 ~ 1 1  a judglnelit on a rerdict for plaintiff 
for the sun1 of $925.23. Def~nilai i t  appealed. The Court said in a Pe r  
Curiain opinion: "Tlie c a v  iq mleil in principle against the appellant 
by the decision of the Suprenie Court in ST'oodbu~?~ c. P C I I ~ S ~ ~ I ~ L I I L I ' (  R((i7- 
road C'o., 294 P a .  174, 114 _I. 03. The court, in a per cnriam opinion. 
there said:  'Thouqh the w t l c  tlefrndant figures in both caw;. yet, since 
tlie record tendered a- critlence i n r o l ~ e d  a n  issue pending hetneen n plain- 
tiff other than the one now at bar. tlie mere fact that  the in jury  to both 
plaintiffs occurred in the same accident, and that the preqcnt plaintiff 
appeared as a nitnr-. for tlie other plaintiff, noulil not make the judg- 
ment for defendant i n  such other suit w s  jurl icnfn in this w i t .  W n l l : ~ ~ .  
1%.  Plzilade7phin,  195 P a .  1 6 %  173. 174, 4.7 A\. 657. Tq St. Rt'p. SO1 ; 
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S ieg f r i ed  v. B o y d ,  237 Pa .  55,  58-60, 85 A. $2.' On the authority of the 
W o o d b u m  Case,  the judgment is affirmed." 

I n  Blashfield's Cyclopedia of Automobile Law and Practice, Perm. Ed., 
Vol. 9, p. 113, i t  is said:  "A judgment against an employee or agent in 
his suit for injuries wstained in an  automobile accident does not, neces- 
sarily, bar a subsequent action by the employer or principal for property 
damage to an automobile in the same accident.'' The above Pennsylvania 
Case is cited as authority for the statement. 

I n  Pesce v. Brecher ,  supra ,  the third headnote in 19 N.E. 2d 36 cor- 
rectly states the decision of the Court:  "A truck driver was not estopped 
from suing motorist for injuries sustained in collision, by reason of judg- 
ment against driver's employer in  prior action nstituted by motorist 
against employer for property damages caused by collision, where driver 
was not a party to prior action, notwithstanding that  driver testified as a 
witness in  prior action." The Court i n  its opinion said: "The present 
plaintiff mas not a party to the former action. HE is not in privity with 
any party in the sense that his rights are derived from one r h o  was a 
party. His  cause of action is and always has beer his own. I t  is in no 
way derived from his employer, who was a party. . . . That the plaintiff 
testified as a ~vitness in the former action is immaterial. . . . The essen- 
tial elements of a n  estoppel by judgment are  lacking, citing authorities." 

A case involving the same principle of law is E l d e r  v. S e w  Y o r k  & P. 
N o t o r  Brpress ,  284 N.Y.  350, 31 N.E. 2d 188,133 A.L.R. 176. The first 
headnote in A.L.R. correctly summarizes the decizion. I t  is : "-1 judg- 
ment in consolidated actions between trucking companies, each company 
having brought suit against the other independently to recover for prop- 
erty damage based on alleged negligence resulting in a collision between 
two trucks, is not res judicata in a subsequent acticn by the driver of one 
of the trucks to recover for personal injuries against the trucking com- 
pany against which judgment in the first action had been entered." The 
Court said in the close of the opinion: "In the caf-e at  bar plaintiff was 
one of the t ~ o  principal actors in the collision and his right to recover 
has not been adjudicated in the previous action. The proposed abrogation 
of the rule of mutuality would seem to lead to a complete abrogation of 
the rule. eren if the new exception now urged upon us should be confined 
to that class of cases where the defendant has been :I plaintiff in the prior 
action." 

The defendants rely principally upon this q u a w e  in S f a n s e l  21. Mc-  
Tntyre, 237 N.C. 148, 74 S.R. 2d 34.5: '(Hence, if i t  be found that  the 
automobile in question was owned and maintained by James H. Austin, 
and Tvas being operated by Mrs. Auqtin, all within the family purpose 
doctrine, quaere, is he, James 11. Austin, under the principle of respondeat 
,superior, estopped by the judgment on the verdict in the Scotland County 
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cases in respect to the issues on which original defendants now seek con- 
tribution from Nrs.  Austin? Compare Leary v. Land Bank,  supra." 
The defendants hIcIntyre and Adcox invoked the aid of G.S. 1-240 to 
determine and enforce contribution against Mrs. Austin and her husband. 
Pr ior  to the institution of the Stansel action. McIntyre and Adcox had 
sued Mrs. Austin in  Scotland Couilty to recover damages for property 
damage and personal injuries, respectively, arising out of the same colli- 
sion in  which the person for whom Stansel is administrator n-as killed, 
and Mrs. Austin had filed a counterclaim for damages for her personal 
injuries. The trial ill Scotland County resulted ill a 7 erdict that Xr,. 
Austin \yas Not Guilty of negligence in i n j u r i ~ i ~  aud damaging JlcIil- 
tyre and Adcox, that  Mrs. Austin n a s  injured by the negligenc~ d 
McIntyre and Adcox, but that  she I\ as guilty of contributol.- negligence. 
Judgment r a s  entered on the ~ c r d i c t .  On appeal no error nas  foulid ill 
the trial. 235 x.C. 591, 70 S.E. 2d 837. The question a~ke(1  11- this 
Court does not relate to the plaintiff Stansel. I t  relates 2olely to the 
defendants. Mrs. Austin had a complete tr ial  of her case under her 
management in Scotland County. I t  would seem that  X r .  Austin should 
not have a second opportunity to prove the same facts nhicli his r i f e  
failed to prore the first time in the tr ial  in Scotland Counta. I t  ~ o u l t l  
appear that  if the jury answered the issues in Sta~lsel's faror,  that as  
between IIIcIntvre and Adcox and A h .  & Xrs .  Austin the judgment that 
Mrs. Austin was guilty of contributory negligence no~ilcl as to Mr.  .lu,tin 
call for the application of the principle of d e r i r a t i ~ e  liability, tlioi~gh he 
was not a party to the case in Scotland Connty. Anno. 133 ALL.R., 1 ) .  
1 9 2  V I I .  The  facts to which the quaere relatcs are the conr-erse of tlic 
facts in Leary v. Land Bank ,  supra, but would seem to call for the appli- 
cation of the princilple of law therein decided. 111 the Sfrruscl ('asc the 
plaintiff there had had no previoub opportiinity to Ilrove hcr cu-e. This 
quaere concerils priliciples of law entirely different from the question for 
our decision as to defendants' plea in bar here. 

The defendants admit i n  their brief t ha t  the plaintiff here i.; not in 
prir i ty ~ ~ i t h  J. J. Canipe. The facts alleged in the plea in bar preclude 
the principle of mutuality. The facts do not come within an exception 
to the rule of mutuality. The essential elements of res judicafa are lack- 
ing. The trial court was correct in orerruling the plea in bar. The 
plaintiff here has a right to its day in court. I f  plaintiff ultimately makes 
a recovery, i t  would present no more than a case of contrary verdicts by 
different juries and opposing judgments. Sec l'rrrXir~gfotl 1 , .  l'rinfir~y 
Co.; Dzrnston v. Printing Co., supra, p. 358. 

Defendants nest assign as error the trial court's denying their motion 
for judgment of nonsuit. The evidence favorable to plaintiff tended to 
sho~v t h e  facts: Shortly after 4 :00 a.m. on 15 September 1951 Canipe 
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was driving its bus, containing 5 passengers, on Highway No. 70. H e  was 
going to Asheville, which was T e s t .  The bus, abcut 3 miles West of the 
Town of Cleveland, was going down a slight grade at  a speed of between 
25 and 30 miles an hour. It had been raining hard, but the rain had 
slowed down. The road was very slick vhen  net ,  because the rain had 
washed the gravel and rock off the road so there lvas little gravel in  the 
tar. That  was the reason for the slow speed of the bus. Defendant's 
tractor-trailer was traveling East  on this road, and meeting the bus. De- 
fendant's driver testified he traveled frequently nver this road delivering 
bread, and that  it was a pretty d ick  road. That a; the bus approached a 
long, sweeping curve to its right, Canipe saw the tractor-trailer coming 
around this curve meeting him. Canipe slowed his bus still more so the 
tractor-trailer could clear the curve before he entered it. The tractor- 
trailer prior to the impact was trareling approximately between 35 and 
45 miles an  hour. TVhen tlie bus got within 20 f?et  of the front of the 
tractor-trailer, the trailer part  came around on the bus' half of the road. 
Canipe had moved over to his right as f a r  as he could, until he could feel 
his right wheels dropping off on the shoulder of the road, which n-as the 
Sort11 side of the road. The trailer jackknifed into the bus. That  tracks, 
apparently made by the tractor-trailer, were in  phintiff's traffic lane. 

The mere skidding of a motor vehicle does not imply negligence. 
~Ii tchel l  v. Xelts, 220 N.O. 703, 18 S.E. 2d 406; Springs v. Doll, 197 
N.C. 240, 148 S.E. 251. However, considering the evidence in the light 
most favorable to the plaintiff, there was evidence tending to show that 
the skidding of the trailer was the result of the negligence of the defend- 
ant  Burrell's driver in driving the tractor-trailer carelessly and heedlessly, 
a t  a speed greater than was reasonable and prudent under the conditions 
then existing, and on the wrong side of the highway. That  evidence 
makes i t  a case for the jury. SPn77w Y. IT ipp ,  2138 N.C. 117, 179 S.E. 
428; STTillinms v. Tho7nns. 219 X.C. 727, 14 S.E. 2d 797. 

The defendants contend that  the plaintiff by its own evidence estab- 
lished contributory negligence of its bus driver, and cannot recover. A 
judgment of involuntary nonsnit on the ground of contributory negli- 
gence will not be grmted,  unless tlie evidence on that issue is so clear 
that no other conclusion secxms to be permissible. Singletnry I * .  Sixon ,  
239 S . C .  684, SO S.E. 2d 676. I n  our opinion, from a study of the evi- 
dence, such contention is without mei.it. 

TTe have refrained from stating the evidence fuller, because there must 
be a new trial for error in the charge. The evidmce offered by the de- 
fendant required the submission of an  issue of contributory negligence. 
The defendants assign as error this part of the charge: "If the defendant 
has satisfied you from the evidence and by its greater weight that the 
plaintiff was operating his bus on IIiglin-ay KO, 70, and that ~vhile oper- 
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a t ing  the  same he  failed to  keep a proper  lookout, failed to h a r e  his bus 
under  control and  did operate his  bus on the  wrong side of the center of 
said highn-ay, a n d  t h a t  he was operat ing his  bus a t  a n  excessive rate  of 
speed and that he  did operate h i s  bus so as  to  collide with the t rai ler  
operated by the  defendant, th i s  would constitute contributory negligence 
on  the  par t  of the  plaintiff, and if the defendant  has  f u r t h e r  satisfied you 
f r o m  the evidence and  by  its greater  weight t h a t  such contr ibutory ncgli- 
gence and collision combined and  concurred with the defendant 's negligent 
acts and contributed to  the damage of the defendant a s  the proximate 
cause thereof as a n  clement without which t h e  damages to  his  t ra i ler  
~iyould not have occurred, the Cour t  ini t ructs  you t h a t  i t  would be your  
d u t y  to a n s n e r  the second issue YES. I f  the  defendant has  failed to so 
satisfy you t h a t  t h e  plaintiff ~ 2 s  negligent, b y  the evidence and  by its 
greater  weight. yon xvill a n v e r  t h a t  issue No." 

T o  find the  plaintiff gui l ty  of contributory negligence, the  judge in- 
structed the j u r y  t h a t  the  defendant mus t  satisfy them t h a t  the plaintiff 
was gui l ty  of all the  acts of negljgence enumerated as  to i t  i n  the charge. 
vliereas i t  was sufficient f o r  defendant  to  sat isfy the  j u r y  of either, when 
alleged and  supported by evidence. Bzwnett v. S e z m t k  Street P ~ o d u c e  
Co., (Ark.) ,  47 S.V. 2d 33;  Rogers c. ,llnson, ( I l l .  1952),  104 K.E. 2d 
354. 

F o r  error  i n  the  charge there must  be a new trial,  and  i t  is so ordered. 
S e w  trial.  

R. W. JIARSI-IBI~RN V. BILLY RAE PATTERSOS, CLYDE EDDLEJIAN 
asD ETHETI EDDLEXAX. 

WILBUR W. 1\IARSHBURN, n-i HI? K E X ~  E'KICND, LUCILLE C. JIARSH- 
BURS,  r .  BILLY RAE PATTERSON, CLYDE EDDLEJIAN A X D  ETHEL 
EDDLEJIAN. 

(Filed 4 February, 1953.) 
1. SutomoMlcs 8i- 

When n motorist trnreling on a rlonlinallt highway and a niotorist trnrel- 
ing on an intersecting servient highway approach tlie intersection of the 
two liighwnys so nearly a t  the same time that either one or the other must 
yield the right of way or else create a dangerous traffic hazard, it is the 
t11rty of tlie motorist on the serrient hig11wa.r to slow down and, if neces- 
sary, stop and yield the right of way. 

2. Same- 
In  the absence of some fact or circumstance sufficient to put a man of 

ordinary prildence on notice that the motorist trareling on the serrient 
highway does not intend to, or cannot slow down in time to, yield the right 
of Fay, the failure of a motoriqt on the dominant highway to lieel3 n proper 
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loolcout cannot constitute one of the proximate causes of a collision a t  the 
intersection, since under such circunistances the r~o tor i s t  on the dominant 
highway has the right to assume that the motorist on the servient highway 
will yield the right of way as  required by law. 

3. Same- 
I t  is tlie dut j  of a uiotorist traveling along a dominant highway to keep 

a proper lookout, and where a person of ordinary prudence who is keeping 
a proper lookout would see and appleherd that a motorist traveling along 
a servient highway npproaching the intersection with the dominant high- 
way is traveling a t  such high rate ot speed that he cannot or will not stop 
and yield the right of way, or would apprehend any other circumstance 
sufficient to give him such notice, and such circu~ustance is apparent to a 
driver along the dominant highway in time to enlble him to stop or slow 
down so as  to avoid collision, the failure of the driver along the dominant 
highway to keep a proper lookout anti reduce speed constitutes a proximate 
cause of the resnlting collision. 

4. Automobiles § 18h (3)- 

Nonsuit will not be entered on the ground of contributory negligence for 
failurc of the driver along a dominant highway to keep a proper lookout 
if the evidence is conflicting as  to whether he could or should hare  ob- 
served, in time to have avoided the collision, circumstances putting him 
on notice that tlie driver along the serrient highway could not or mould 
not stop and yield the right of way. 

5. Same: Trial § M b -  

On motion to nonsuit on the ground of the contributory negligence of the 
driver of tlie ~ e h i c l e  along the dominant highway in failing to keep a 
proper lookout, defendant's evidence a s  to the speed of the car traveling 
along tlie servient hiqhway approaching the intersection must be consid- 
ered on the question of whether the driver on the dominant highway should 
have lcnown that the other car would not stop and yield the right of way. 

In  this action to recover for a collision a t  a n  intersection of a dominant 
and servient highway, plaintiff's evidence r a s  to the effect that the vehicle 
approaching along the serrient highway was traveling a t  such excessive 
speed that it was apparent the driver could not or would not stop and yield 
the right of way. Defendant's evidence was to the effect that the driver 
along the servient highway was traveling a t  a moderate speed so that no 
such conclusion was apparent. I I e ld :  Nonsuit on the ground of the con- 
tributory negligence of the driver along the dominant highway in failing 
to Beep a proper loolrout was properly denied upon the conflicting evidence. 

7. Same- 
Sonsuit on the ground of contributory negligence for failure of the driver 

along the dominant highway to keep a proper lookout so a s  to see that the 
drirer along the sen-ient highway was approaching the intersection a t  
such excessive speed that he collld not stop and yield the right of way, he ld  
properly denied in the absence of evidence as  to how fa r  the vehicle on the 
servient highway was from the intersection when the driver along the 
dominant highway shoi~ld have observed it and its manner of approach, 
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since i11 the absence of such eridence it is not made to appear that the 
driver along the dominant h ighwa~ had notice of the circumstance in time 
to hare avoided the collision. 

8. Trial § 31c- 
Where evidence relating to a material item of damage is admitted but 

is thweafter withdrawn by the conrt, an instruction submitting to the jury 
the substance of tlie evidence withdra~vn must be held for prejudicial error. 

- ~ P P E A L  by defelldants from C'1arl~.s0?1, J., 31ay Term 1954, G U I L F ~ R D  
(Greensboro Dir i4on) .  

Two civil actions, one to recorer compensation for damages to an auto- 
mobile, and the other for ~wr*onal injnriel. resulting from an  intersection 
automobile collision. con-olidated for the purpose of trial. 

TiTendover -\venue in Green~boro extends i11 an  east-west direction, and 
is, a t  Latham Road, an arterinl or through highway (U. S.  Highway 
No. 220) .  Latham Road is an  iiiterqecting servient street in said city. 
On 14  September 1952, a t  about S :00 p.m., the plaintiff TiT. TIr. Xarsh- 
burn was a passenger on ail automobile being operated by his brother, 
going westward on Weadover Arenue. The automobile was the property 
of plaintiff R.  TiT. Marsliburn, father of the infant  plaintiff, and was 
maintained as a family purpose ~eh ic l e .  

Patterson and Ethel  E d d l ~ m a n  were traveling south on Latham Road 
on an  automobile which n a i  tlie property of Ethel Eddlenlan and her 
husband, defendant Clyde Eddleman, though the certificate of title was 
issued to her alone. Patterson was operating this vehicle. 

Stop signs were maintained a t  the intersection of the t ~ o  streets as 
required by an  ordinance of the city. And as the two vehicles approached 
the intersection, the Narshburn vehicle was to the left of the Eddleman 
vehicle. 

The testimony offered hy plaintiffs tends to shorn that  the Marshburn 
rehicle was trareling a t  a reasonable rate of speed-about twenty or 
twentyfive miles per hour;  that  the speed of the Eddleman car was exes -  
sive-above the maximum of thirty-five miles per hour for a residential 
area. -1s the two rehicles approached the intersection, a n i t i w s ,  Dr.  
Marks, 11-as trareling east on Wendover approaching the same intersec- 
tion. XThen he obserred the Eddleman vehicle it ((n-as going unuiually 
fast . . . was going too f a ~ t  to stop . . . The speed was from 50 to 60 
m.p.h." So he stopped right a t  or slightly in the intersection. Patterson 
proceeded on into the intersection without stopping or decreaqing his 
speed. Marshburn, likewise, without looking to the right or to the left, 
drove on into the intersection. H e  did not see the Eddleman rehicle prior 
to the collision. 

Bs  the Eddleman automobile approached the intersection, Ethel  Eddle- 
man was pointing out to Patterson, and telling him, ~ r h i c h  way to go. H e  
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did not see the stop signs or the hlarehburn vehicle. H e  drove into the 
intersection directly in front of it TI-ithout slowing down or stopping. 
The front of the Narshburn car struck the right rear side of the Eddle- 
man rellicle, crossed the intersection, struck the Marks automobile, and 
came to rest a t  the side and parallel to the Xarks  automobile. The Eddle- 
man automobile proceeded on along Latham Road a distance variously 
estimated a t  from 150 to 275 feet. Ll police officw testified that  it was 
275 feet by actual measurement from the intersection. The major portion 
of the dehris mas practically in the center nf  the iniersection. The infant 
plaintiff was thrown under the Narks  T ehicle and sustained serious per- 
sonal'injnries. The automobile of the adult plai i t i ff  was substantially 
damaged. Patterson left the scene of the accideni and was later picked 
u p  by officers and carried to the police station. 

The defendants offered evidence ill rebuttal, and Patterson testified 
that  he was traveling about twenty-five or thir ty miles per hour as he 
approached the intersection and "seen one car cor ing .  I thought I had 
time enough to get out of the interseetion. The car I saw was conling 
from the left. I did not see a car to the right. N y  intention was to make 
a left turn  a t  the intersection . . . After the collision, I did not hare  any 
control over the car, and the car stopped going down the street." H e  also 
testified that  both cars struck the car he was operating. 

The infant plaintiff had scar tissue on his hand,  arm, face, and under 
his chin. H e  n.as permitted to testify, over objection of defendants, that  
this scar tissue could be eliminated by grafting, and that  the Duke Clinic 
had estimated the cost of such grafting a t  around $1,100. Thereafter, a t  
the conclusion of the evidence for the plaintiff, the court withdrew this 
testinlony from the jury and instructed thein not to consider the same in  
their deliberations but to erase it from their minds. Then, in charging 
the jury on the measure of damages, the court made references to the scars 
and scar tissue and recited as a part  of the evidence in respect thereto 
"that he has a disfi~urement of his face and head and under his chin and - 
that  it  will be necessary to eliminate that  disfigurement, if he ever has it 
eliminated, by skin grafting which ~ ~ o u l d  be a long, painful and expen- 
sive operation," and instructed thc jury that if the infant plaintiff was 
entitled to recover a t  all, he is entitled to recover for all injuries, past, 
present. and prospective, including physical inju..ies and pain, mental 
pain and suffering, expenqes incurred, including 'lospital bills, doctors' 
bills, medicines, and supplies. 

During the progress of the trial the court, on motion of defendant Ethel  
Eddleman, entered a judgment of nonsuit as to her cross action. 

The  jury, for its rerdict, answered the issue of negligence in both cases 
in  the affirmative, the issue of contributory negligence in the case of thc 
infant plaintiff in the negative, awarded plaintiff R. W. JIarshburn 



1)ropert-j- damage in the sum of $1,500 and the infant plaintiff compensa- 
tion for personal injuries in the sum of $5,000. The court entered judg- 
ments on the verdicts, and the defendants excepted and appealed. 

Jo,dn,i LC. T17righi fo r  p ln in f i f ) :  n p p l l c e s .  
C. 11. Llezcellyn and S I .  R. S h e r r i n  for de fendan t  appel lants .  

BIESHILL, C. J .  During the trial of these causes in the court below, 
the defendants entered timely tnotions to diqmiss the actions as to both 
plaintiff: a. in case of involuntary nonsuit. The  motions were denied and 
the defendant. excepted. These exceptions are the bases of one of defend- 
ants' primary assigmnents of error. 

The tlefendants in their brief concede there is sufficient e d e n c e  of 
negligenct on the part  of the defendant Patterson to repel their motions 
for judgment as in case of i n ~ o l u n t a r y  nonsuit. They rest their motions, 
2s they 111u.t rest, on the alleged contributory negligence of tlie operator 
of the Marshburn automobile. 

There is eridence tending to dlon that  as the operator of the Marsh- 
burn vehicle approached the intersection, he did not look either to the 
right or to tlie left. H e  so testified. H a d  lie beell keeping a proper look- 
out, he could and would have seen the Eddlenian vehicle approaching tlle 
interscction at approximately tlie sanie time. Was his negligence in fail- 
ing to keel) n proper lookout one of the proximate causes of the resulting 
collision ? 

TTlien a motorist traveling on a dominant, primary highway and a 
motori>t traveling 011 a se r~ ien t ,  intersecting highn ay approach the inter- 
seetioil of the tn-o highways SO nearly at the sanie time that either one or 
tlie other n ~ n - t  yield the right of m y  or else create a dangerou- trafic 
hazard. i t  i-  thc  duty of the n1otori.t on the servient highway to slow 
down and. if neceqsary, stop and yield the riglit of \yay. And the nlotorist 
t r e ~ e l i n c  on the doininant lliglin ay, notliing else appearing, has tlle right 
to u~.u~iic that the motorict on the serviant highnay will yield tlle right 
of may a *  lie i; by law iequircd to do. ( ' a t  I > .  F r e i y h f  Lines. 236 S . C .  7 2 ,  
ra S.E. ,d 25. 

Therefore. in the absence of some fact or circumstance sufficient to put 
n inan of ordinary prudence on notice that  the niotoriqt traveling on the 
.en ient highway does not intend to or cannot s l o ~ ~  down in tinie to yield 
the right of n-ay, a niotorist on the dominant highway breacheq no duty 
lie one< the motorist on the servient liighvay in his failure to keep a 
propw lookout. Ordinarily any negligence on his par t  i n  this respect 
does not ron~ t i tu t e  onc of the proximate causes of a collision a t  the inter- 
>crtion. L~rI 'nq ?!. TTrh i i f n n ,  nnfr, .  p. 273  ; Hnrriso7i v. X n p p ,   ant^, p. 408. 
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T h e n ,  however, a motorist on the dominant highway has time to real- 
ize, or by the exercise of proper care and ~vatchfulness should realize, that  
the motorist on the servient highway is unaware of his presence, or does 
not intend to or cannot observe the law, or is in a r.omewhat helpless con- 
dition, or is apparently unable t o  avoid the app-oaching machine, the 
negligence of the nlotorist on the dominant highway may be conqidered 
one of the proximate causes of a collision a t  the intersection. G'~ctkrie c. 
Goclcing, 214 K.C. 513, 199 S.E. 707; Cory  v. Cory ,  205 S.C. 0 5 ,  170 
S.E. 629; J o m e s  v. Coach Co., 207 N.0 .742,178 S E. 607. 

That  is to say, it is the duty of a motorist traveling on a through street 
to keep a proper lookout, and he is charged with having seen lvhat he 
should have seen. When he observes a vehicle ti-aveling 011 a aerrient 
street approaching the same intersection a t  such a high rate of <peed or 
under such other circumata~ices that  lie, in the exercise of ordinary care, 
knows or should know that  the motorist on the s e i ~ i e n t  highway cannot 
or  will not stop and yield the right of way, i t  is the duty of the motorist 
on the through street to reduce his s p e d  and use a11 precautions reason- 
ably at his comnland to avoid a colli>ioll. I f  the speed of the vehicle on 
the servient road, or some other circumstance, is such that  it puts him 
on notice that  the other motorist canl~ot stop, and the circumctances are 
such that  he ( the motorist on the dominant road) could avoid the collision 
after observing this condition, but he does not do !so for the reason he is 
not keeping a proper lookout, then his failure to keep a proper lookout 
and to reduce his speed must be deemed to be one of the proximate causes 
of the resulting collision. J f k i n s  I . .  2'ransportat im CO., 224 S.C.  688, 
32 S.E. 2d 209; E'ergtison v. A l s h w i l l e ,  213 N.C'. 569, 197 S.E. 146; 
B u n d y  1'. Powel l ,  229 N.C. 707, 51 8.E. 2d 307; ITolcard 1,. Binylca7n, 
231 X.C. 420, 57 S.E. 2d 401; T S o w a s  1, .  X o t o r  Lines, 230 S . C .  122, 
52 S.E. 2d 377. 

I t  follows that  the court will not sustain a motion for judgment of 
involuntary nonsuit for the reason plaintiff's evidence tends to show that  
he failed to keep a proper lookout n.hen the evidence in respect thereto is 
conflicting. 

IIerc, on the question posed for dec3ision the record disclose- a ?ome- 
what novel situation. Plaintiff offered evidence tending to show that  if 
the operator of the Marshburn autolnobile had been keeping a proper 
lookout he would ha re  observed that the Eddlemar vehicle was traveling 
a t  such an  excessive speed that  it could not be stopped heforc r l l t c r i ~ ~ g  
the intersection so as to yield the right of way. Thus he would have 
been put on notice he could no longclr rely upon the assumption that  
Patterson ~vould yield the right of way. 

On the other hand, however, the defendants offered testimony tending 
to show that  the Eddleman rehicle approached :nd entered the inter- 
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section c < :  a :peed of only twenty or twenty-five miles per hour. I n  ruling 
on the l ~ ~ o r i o n  for judgment of nonsuit we must consider this testimony 
offered by defendants. They vouched for  i t  and are in  no position to 
ii1si.t that  v e  disregard it and sustain the exceptions on tlie evidence 
offercd by the plaintiffs alone. 

Thu. the evidence is conflicting a. to the condition existing a t  the time, 
particularly in respect to whether the operator of the Marshburn auto- 
niobile n as put on notice that Patterson would not yield the right of Tvay. 
JTence it \:.as a question for tlie jury. 
-1 further significant circumstance to be considered in ruling on these 

assign~nr 11th of error is the fact that  i t  is not made to appear how fa r  the 
M a r s h h u ~ n  wliicle was from the intersection a t  the time its operator 
ehoulrl l i , ~ \  e observed the Eddleman autonlobile and its manner of ap- 
proach. Even if the circumstances were such as to put Marshburn on 
notice tliat Patterson would not yield tlie right of way, x a s  Marshburn 
then a ufficirnt distame away to reduce his speed and avoid the collision? 
The recnrtl fails to answcr, and the absence of such proof in itself is 
sufficient to repel the motion. 

The other exceptions directed to alleged error in the trial on the issues 
in the R. IT. I larshburn casp are not of sufficient merit to require dis- 
cu;sion. Sufficc it to say that  n e  hare  examined them and find tliat they 
fail to 1,oint out prejudicial error. 

 hone^ i r ,  in the Wilbur W. l la rshburn  case there is an  assignment of 
error to nliicli n e  muct direct o ~ r  a t t e ~ t i o n .  During the progress of the 
trial the court pem~i t t ed  tlliy plail~tiff to teitify over the objection of thc. 
defendant- th;rt the Duke Clinic l ~ a d  cstin~ated that  ~ l a s t i c  surgery to 
reulore the Ccnri on his arm, face, and under his chin would cost around 
$1,100. Tlicreafter, on the nest day, the court ~vithdrew this testirilony 
nncl in-tr1:ctc.d the jury to divegard it. Then the court, in its charge. 
ins t rnc t~d the jury in part  as follon--: 

'*. . . lie (plaintiff VTi1bur TT. Marshburn) contends . . . that he has 
snff~rcil perniancnt injuries in that lie has a disfigurement of his face and 
liead ant1 under hi.: chin and that it will be necessary to eliminate that 
dicfien~,el~lelit. if he ever ha3 it eliminatetl, by skin grafting which W O L I ~ ~  

he a lonp. 1,ainful and expensive operation." 
I t  tlirreafter further instructed the jury tliat plaintiff was entitled to 

reco\er. if at all, ". . . the amount of expense. reasonably incurred by 
l~ in l  in the treatment of his injuries, including hospital bills, doctors' bills. 
nicdicine- and supplirq . . ." 

T111,- t!le court submitted to the jury the substallce of evidence i t  had 
f i r ~ t  at1ni;rted and then w i t h d r a ~ m  from the coneiderati011 of the jury. 
C ~ r r l e e  1 . .  ,Ccctlcs, 2223 9 . C .  7$S, 28 S.E. 2d 576;  S.  v. IVyonf ,  215 N.C. 
503. 11 S.E. 2cl 473. .lnd the testimony v a s  not related to  its probable 
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effect on  plaintiff's f u t u r e  ea rn ing  capacity. This  evidence hacl a direct 
bearing upon the  amount  of damages this plaintiff rvas entitled to recouer, 
a n d  the  submission thereof to  the j u r y  under  the  circumstances here dis- 
closed constitutes prejudicial  error  which entitles t i e  defendant i  to a new 
t r ia l  i n  this  cause. 

I n  so holding we do not mean  to say  t h a t  the  ; u r y  is  not to consider 
a n y  disfigurement caused by  the  injur ies  received by  him. -In outviard, 
observable blemish, scar, o r  muti la t ion which tends to  m a r  the  appearance 
to  the extent t h a t  i t  lessens o r  reduces the  opporlunities of the  injured 
p a r t y  to  obtain remunerat ive employment might  w?11 effectuate a diminu-  
t ion of his f u t u r e  ea rn ing  capacity. I t  is so considered under  the T o r k -  
inen's Compensation Act, G.S. 97-31 ( v )  (w) ; -1rp  .c. W o o d  d C O . ,  207 
N.C. 41, 175 S.E. 719;  S f a n l q  v. H~j~ntr~z-~ l~ ic l za? l~~  Co., 2 2 n . C .  257, 
22 S.E. 2d 570. W e  will reserve t h a t  queition un t i l  i t  is proper1~- posecl 
f o r  decision. 

H e r e  thc  charge considered i n  the light of all  the at tendant  circum- 
stances leads us  to the  conclusion t h a t  its probable prejudicial cifect x i s  
such a s  to  w a r r a n t  a new tr ia l .  I t  is so ordered. 

I n  R. IT1'. Marshburn  I?. Patterson-So E r r o r .  
I n  W. TV. X a r s h b u r n  v. Pat terson-Sew Tr ia l .  

WILLIE QUEST (EMPLO\-EE) v. BRENNER IRON & METAL COJIPAXY 
( E ~ ~ I . O Y E R ) ,  A s n  AETNA CASUALTY & SURETY COJIPA4ST (CARRIER). 

(Filed 4 February, 1055.) 

1. Jfaster and Servant S 5 2 -  
I t  is required that the Industrial Commission find all the crucial and 

specific facts upon wliich the right to compensation depends in order that 
it  may be determined on appeal whether a d e q u ~ t e  basis exists for the 
nltimate finding as  to n71ietl?er plaintiff' was injured by accident arising 
out of and in the course of his employment, but it is not required that the 
Comnlission inalie a finding as to each detail of th?  evidence or as to every 
shatle of meaning to be drawn therefrom. 

2. Rlastrr and Servant 8 55d- 
In reviewing an award of the InAustria1 Commission, the courts will 

consider the specific findings of fact of the Industrial Conmission, together 
with ever7 reaso~ial~le inference tlint niny he drawn therefrom, in claim- 
ant's favor. 

3. Master and Servant § 40c- 

The words "out of" as used in the Worlimen's C~~mpensation Aci refer to 
the origin or cause of the accident and import that there must be some 
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causal relation b e t ~ ~ e e n  the employment and the injury, bnt not thnt the 
injury ought to have been foreseen or expected. 

4. Master and  Servant § 40d-- 
The words "in the course of'' as  used in the Workmen's Compensation 

Act refer to the time, illace, and circunlstances wider wlrich the injury 
occurs. 

6. Master end Servnnt S 37- 

While the Worlimen's Conlpcnsntion Act s h o ~ ~ l i l  be liberally construed to 
the end that its benefits sllould not be denied by technical, narrow and 
strict interpretation, the rule of liberal construction cannot be employed to 
attribute to a provision of the Bct a meaning foreign to the plain and 
mmilst:~kahle inq~ort  of the words en~ployed. 

6. 3 l a s t t ~  and Servant § 40e- 
Whether an injury to an employee recei~ed ~ ~ l i i l e  perforniing acts for 

l l ~ e  benefit of third persons arises out of the employment depends upon 
whether tlie acts of the emploree m'e for the benefit of the employer to any 
al)preciable estent. or wlietl~rr tlir' acts are  solely for the benefit or purpose 
of the employee or a third person. 

7. Same-Finding? h ~ l d  to  supl)ort conclu~ion tha t  aid given third person 
b~ e n ~ p l o j r e  \ \as  in ~ c c i p r o r i t j  for aid requested for  employer's benefit. 

The spwif~c findings n ere to the effect that plaintiff employee I! as sent 
to  f i ~  flat tirei: 011 a rar ,  that in t l ~ e  perforiilance of this work it was neces- 
\,iiy for 11in1 to seek a pulilp to inflate the tires, tliat he nen t  to n filling 
st,ltion ;mtl reqnehted free use of its air pun~p,  tliat before inflation of the 
tires was co~nljlcted, the filling station operator asked him to hell) pnsll a 
stalletl car and that nhile he wac (loin: so he was qtrnrk by anothrr cnl, 
rrsnltmg In permanent injury. A c l d :  The courtesies and assistance es- 
tendetl by tlie en~ploj ce n ere in reciprocit~ for the conrtesj of free air 
requested bj the e~nploj ec for tlie employer's benefit, so tliat the e ru l~ lo~  ee 
11nd rensonnble gronnd to ap~~re l~enc l  that refnsal to rentler the assistance 
r~clnested of him mmght well have resulted ill like refnsal of the colu'tesy 
reqnrsted b j  1i1111. and therefor?, the f ~ n t l ~ n f s  sup1)ort the c o i ~ c l ~ i ~ i o n  that 
tile at citlel~r ,trow out of a l~t l  ill the (on] .e of hi. c~iil)lo\ lnelit 

A \ r ~ ~ ~  i r  1)y d c f ~ n d a n t .  f'ro~ri P c f i f f  1 1 ,  z l ~ ~ ~ ~ ~ ( ~ l  J . ,  26 -\pril ,  1954, C i d  
l'erm, (;urrm)iin, Crrcellsboro D i r i i i o l ~ .  

l'rocceding iurtler MTorkmcn'< ( ' o ~ ~ l p c n i a t i o n  A\ r t  (G.S. C11. 97. -\rt .  I). 
'I'hc f i ~ ~ d i ~ ~ c ,  of fact.  lipon n11ich tlie jndanlent fo r  plaintiff i? based, 

a r c  a <  folio\\-. : 
"1. T h a t  t 1 1 ~  partie,  a re  whjcc t  to and  bound 1)- the p r o v i ~ i o n s  of the 

T Y o ~ ~ i i ~ n e ~ i ' ~  ( y ~ ~ ~ ~ l j ( ~ n w t i o i l  *lct. defendant  en~ploycr  regular17 enlploging 
five or more ernplogew. 

'.2. 'rliwt . \etna C a ~ n a l t ~  & Sure ty  Company i- the coil~pensation car-  
~ i ~ r  and n a. on the ri-k a t  the tilncs complainetl of. 
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"3. That  on and prior to 26 Xorember 1952 plaintiff was regularly 
e lnplo~ed by defendant employer a t  an  average weekly wage of $48.50. 

"4. That  r. S. 421 between Winston-Salem and Greensboro runs gen- 
erally east and west and an  airport is located approximately midway 
between the two cities; that  on 26 Piovember 1952 defendant employer 
sent its employee Willie Guest from its place of business i n  Winston- 
Salem to the airport, accompanied by the dr i rer  of one of its trucks, to 
change two flat t i res;  that  plaintiff and the truck driver bought two new 
inner tubes as they had been instructed to do, went to the airport in plain- 
tiff's car jwliich he was authorized to use on this occasion) and fixed the 
flat tires by remoring the old tubes and putting the new tubes in the tires 
and the tires back on the r ims;  that  it,then became necessary to  go some- 
where to obtain a i r  to put in the tires to inflate them; that  they put the 
tires and rims in  plaintiff's car and drove along 1,. S. 421 in an  easterly 
direction toward Greensboro looking for a filling station and an  air  hose; 
that  they came to a station known as Pop's & Joe's Place located on the 
south side of U. S. 421, drove into the place and asked the man in charge 
for permission to use his air  hose to inflate the tires; that  such permission 
was granted and plaintiff and the truck dr i rer  began to inflate the tires 
with a i r ;  that  before finishing with tlie first t i re a customer who had just 
bought some gas was unable to start  the engine of his car  and the filling 
station operator requested plaintiff to assist in pushing the car off from a 
standing position so as to get it started and in orller to more i t  on away 
from the gas pumps; that  plaintiff acceded to the request and commenced 
pushing the car from the driveway onto U. S. 421 headed east toward 
Greensboro ; that  it  was between 6 :30 and '7 p.m., almost dark and raining, 
and visibility was rather poor; that  when the ca .  had reached the hard 
surf:ce of U. S. 421 and had been pushed about 50 feet, more or less, 
along the hard surface in an  effort to start  the motor, a Ford autonlobile 
driven by one ITerman Thomas Wade approached from the rear, traveling 
east tow~.:frd Greensboro and on the Pame side of the road, and crashed into 
the rear of the car being pushed so that  plaintiff was caught and pinned 
be twen  the two automobiles and suffered scrious injuries hereinafter 
set out. 

"5. That  as a result of the accident above plaintiff suffered . . ." 
(Description of injuries) 

"6. That  plaintiff had not attained maximum improvement or reached 
the end of the healing period on the date of the hearing in Greensboro, 
and his permanent disabilities are not ready to be rated. 
"i. That  Brenner I ron  & Metal ('olnpany always instructed its em- 

ployees to be courteous and nice but had never giren any specific instruc- 
tions about assisting others in distress ; that in the way and manner abore 
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set out plaintiff sustained an illjury by accident arising out of and in 
the course of his emplojment." 

The foregoing findings of fact were made by the hearing commis .loner, ' 

adopted by the full Commission and confirmed by the court. The court 
overruled ser iat im defendants' esceptions to the findings of fact, conclu- 
sions of law and award of compensation to plaintiff made by the full 
Commission. Judgment mas entered in accordance with the full Commis- 
sion's award. Defendants objected and excepted to the rulings of tlie court 
and to the judgment, appealed and assign error. 

Defendants challenge by exceptive assignments of error the finding of 
fact : "7. . . . ; tha t  in the way and manner above set out plaintiff sus- 
tained an in jury  by accident arising out of and in  the course of his 
employment." 

W i l l i a m  S. X i t c h e l l  f o r  p la in t i f f ,  appellee. 
Smith, X o o r e ,  S m i t h  R- Pope,  Rynvlrz ,If. H u n t e r ,  and  Stephe17 P. 

X ib l i k in  for defendants ,  appellants.  

BOBBITT, J. The specific findings of fact are supported by competent 
evidence. Defendants, by brief, assert that  they do not ('quibble" with 
the findings of fact set forth in paragraph 4, quoted above. 

Specific findings of fact hy the Industrial Commission are required. 
These must cover the crucial questioiis of fact upon which plaintiff's right 
to compensation depends. Sin,gle fon c. L a u n d r y  Po.,  213 5.('. 32, 193 
S.E. 34; Gowens v. d l a m a n c e  C o u n t y ,  214 N.C. 18, 197 S.E. 538; F a r m e r  
1 % .  L u m b e ~  Co., 217 K.C. 158, i S.E. 2d 376; Cook v. L u m b e r  Co., 217 
N.C. 161, i S.E. 2d 378. Otherwise, this Court cannot determine n-hether 
a n  adequate basis exists, either in fact or in law. for the ultimate finding 
as to whether plaintiff v a s  injured hy accident arising out of and in the 
course of his employment. T h o n ~ a n o n  v. Cab Co., 235 N.C. 602. 70 S.E. 
2d $06. 

The Commission is not required to make a finding as to each detail of 
the evidence or as to ererv inference or shade of meaning to be drawn 
therefrom. When the specific, crucial findings of fact are made, and the 
Commission thereupon finds that plaintiff was injured by accident arising 
out of and i n  the course of his employment, \xTe consider such specific 
findings of fact, together with every reasonable inference that  may be 
d r a ~ v n  therefrom, in plaintiff's fa ror  in determining whether there is a 
factual basis for such ultimate finding. 

"The words 'out of' refer to the origin or cause of the accident and the 
~vords 'in the course of' to the time, place, and circumstances under which 
it occurred. . . . There must be some causal relation between the em- 
ployment and the in jury;  but if the injury is one which, after tlie erent, 
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may be seen to have had its origin in the employment, i t  need not be 
shown that  it is one which ought to have been foreseen or expected." 
Adams,  J., in Conrad I ) .  Found ry  Co., 19s  N.C. 723, 153 S.E. 266. This 
excerpt, often quoted, may be regarded as a statement of the basic princi- 
ples applicable to compensation cases. 

The , k t  "slzould be liberally construed to the end that  the benefits 
thereof should not be denied upon technical, narrow and strict interpreta- 
tion," Jolrnson c. Hosiery Co., 199 N.C. 38, 153 S.E. 591; but "the rule 
of liberal construction cannot be employed to a t t r  bute to a provision of 
the act a meaning foreign to the plain and unmistakable words in  which 
it is couched," H e n r y  11. Leat!tcr Co., 231 S . C .  47i,  57 S.E. 2d 760. 

",lctg of an  employee for the benefit of third per5,ons generally preclude 
the recoveiSy of compensation for accidental injuric>s sustained during the 
performance of such acts, usually on the ground they are not incidental 
to any service which the employee is obligated to render under his con- 
tract of employment, and the injuries therefore cannot be said to arise 
out of and in the courae of the employment. . . . However, where com- 
petent proof exists that  the employee understood, or liad reaqonable 
grounds to believe that  the act resulting in injury was incidental to his 
employment, or such as would proye beneficial to his employer's interests 
or was encouraged by tlie employer in tlie performance of the act or 
similar acts for the purpose of creating a feeling cf good will, or author- 
ized $0 to do by common practice or custom, compmqation may be recoy- 
eretl, since then n causal connection betveen the employment and the 
accidcnt may be eqtablished." Schncder,  7 Workmen's Compenqation 
Text, see. 1675. 

-1s stated by Larson: "lf the ultimate effect of claimant's helping 
othrrs is to advance his onn  employer'+ work, by remoring obstacles to the 
work or otherwise, i t  should not matter whether tlic immediate beneficiary 
of tlic lielpfnl activity is a co-e~nployce, an  indel~endent contractor, an 
employer of another employer, or a complete stlaanger." 1 1,areon's m'ork- 
mr1i'; CYoml)en~ation Law, scc. 27.91. 

Dcci.ione in other jurisdictionr cited by these test xri ters ,  Gome tend- 
ing to support plaintiff's position and others tending to support defend- 
ant.' po-ition, disc1o;e factual s i t i ~ a t i o n ~  somewh:~t similar yet different 
in some material feature from the caw now before us. Basically, wliether 
plaintiff's claim is conlpensable turns upon whether the employee acts for 
tlip benefit of l ~ i s  employer to any appreciable extmt  or wlietlm- the em- 
ployee acts solely for his own benefit or purpoce or that  of a third person. 

Mindfnl of these well settled principles, we must now apply them to 
facts substantially different from facts in cases lieretofore presented to 
this Court. 
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-It the request of plaintiff and his fellow-employee, the filling station 
operator gave permission to u-e his air  hose to inflate the tires. They 
began but did not fini4i inflating the firit tire. 

Jus t  then, a customer, whose car was standing a t  the gas pump, was 
unable to - tart  his c a r ;  and the filling station operator requested plaintiff 
to assist in pu-hing the car off from a standing position so as to get it 
started and in order to move it on a n a y  from the gas pumps. Plaintiff 
com1)lied u i th this request. The car was pushed from the filling station 
preini-es onto the highway. I t  had been pushed 50 feet, more or les., 
along the highway, in an effort to start the motor, TT-hen plaintiff n a s  
struck and injured by another car approaching from the rear. 

Plaintiff and his co-employee were not customers. They asked for and 
received permission to get free air.  The assistance extended by the filling 
station operator TT-as for the benefit of their employer. I n  turn, the filling 
station operator requested plaintiff's aid in pushing off and starting his 
c~1stonic.r'~ car, then blocking access to his gas pumps. Reciprocal courte- 
sies and azsistance were requested and extended. To hold that  plaintiff 
acts in the course of his employment ~vhen  I-eceiving aid for the benefit of 
his en~plorer  hut ceases to do so when he render; assistance to the man 
x7ho iq hrll,inp him a t  the very time is a distinction too attenuate for 
adoption h y  tlii. Court. I t  is n o t e ~ v o ~ t h y  that plaintiff, when he rr- 
spoudetl to  the filling station operator's request for assistance, had not 
r e c ~ i d  t h e  assiqtance needed to enable him to complete his .errice to his 
einpio: P I .  Plaintiff had reaqonable g1-ounds to apprehend that  his refusal 
to render the a~sistance requested of him might well have resulted in like 
refusal IF the filling ~ t a t i o n  operator. 

I11 T ~ P I I  of the limitless T ariety in factual situations, it  is difficult to 
embrace in a ~ i n g l e  statement a rule applicable to all cases. Here plain- 
tiff'. reslmlce T X R S  reasonable and natural. H e  had reasonable ground. 
to helieve that vl iat  he n a s  doing was incidental to his employment and 
beneficial to his employer and that, if his employer had been there, he 
would ]lave instructed plaintiff to render such reciprocal assistance. T a -  
der such cil~cum~tances, wlicn a t  the time and place of in jury  mutual aid 
is bring ~eslianped between tlic employee and the filling station operator, 
the inbn~ind aid being for the employer's ben~fit ,  the aid received and thc 
aid given are co closely inter~voren that  an in jury  to the employee under 
such circnmctance. must be held connected with and incidental to his 
employment. 

I f  the risk is one to which all others in the neighborhood are subject. a. 
distinguished from a hazard peculinr to the employee's work, in jury  re- 
sulting therefrom is not eompensahle. Il'alker v. TYilkins, Inc., 212 N.C. 
627. 194 S.E. 89, and Marsh T .  Bennett College, 212 N.C. 662, 194 S.E. 
303. tornado caseq; Pl~mmo,ls 1 ' .  Tl7hife's Service ,  Tnc., 213 N.C. 148. 
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195 S.E. 370, dog bite case; Lockey 11. Cohen,  Goldman & Co., I13 N.C. 
356, 196 S.E. 342, where plaintiff fell when he stepped on fruit peeling 
on sidewalk; B r y a n  v. T. A. Loving Go., 222 N.C!. 724, 24 S.E. Id i51, 
where plaintiff was struck by car while crossing the public road on his 
may to work. Plaintiff, while pushing the car onto and along the high- 
way, subjected himself to a hazard not common to all others in the neigh- 
borhood but peculiar to the task in which he was engaged. Whether 
plaintiff's injury by accident arose out of and in the course of his em- 
ployment depends upon principles other than that upon which the cited 
cases are based. 

Many decisions turn on the extent to which the ~mployee deviated from 
the course of his employment. Where the deviatim is of such nature as 
to constitute a total departure from the employment, compensation is 
denied; but where the deviation is of a minor character, conlpensation is 
awarded. Parrish v. A r m o u r  R. Co., 200 N.C. 654, 158 S.E. 18s. Often 
we face real difficulty when attempting to apply this reasonable but broad 
rule to the facts of particular cases. While the question of deviation has 
been considered, our view is that it is not the proper basis for decision 
here. 

I n  Sich terman v .  K e n t  S forage  Co., 217 Mich. 364, 186 X.T. 498, 
plaintiff, a salesman, traveled by automobile in the course of his work. 
On one of his trips he observed a peddler, whose wagon had been struck 
by an automobile, at  the side of the rotid. Plaintiff stopped, got out of his 
car, went back and asked if he could render any assistance; and then 
plaintiff was struck and injured by another car. Plaintiff's claim for 
compensation was denied. After reviewing decisions from other juris- 
dictions, some favorable and others unfavorable to plaintiff's position, 
the Supreme Court of Michigan by Fellows, C. J., concluded: "This 
unfortunate accident occurred when the deceased was perfornli~lg an act 
of humanity entirely dissociated from the master's work. I t  did not arise 
out of the employment." This decision, cited by defendants, suggests 
the further question as to whether an injury is compensable when an em- 
ployee, a motorist, then in course of his employment, renders "a courtesy 
of the road" to another motorist then in need of aid. Consideration of 
that question must await an appropriate fact sit lation; for we are not 
dealing here with a situation where the employee renders a service because 
he would expocf a similar service to be rendered to him if the positions 
of the parties were reversed, such service being jirectly for his benefit 
and indirectly for the benefit of his employer. We have here a situation 
where plaintiff was receiving requested assistance from the filling station 
operator at  the very time and place he was rendering requested assistance 
to the filling station operator. The facts of this case are distinguijhable 
from cases where the act of the employee, characterized as "chivalric," or 
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"an errand of mercy," o r  "the act  of a good Samari tan,"  is  wholly unre- 
lated to  the  employment. 

T h e  specific fac t s  found, considered i n  t h e  light most favorable t o  plain- 
tiff, support  the fac tua l  element i n  the  ul t imate finding; and  the  ultimate 
finding, t h a t  plaintiff was injured by  accident ar is ing out of and  i n  tlle 
courbe of his employment, will be upheld. 

AfIirn~ed. 

WISUORSE a n d  DESSY, JJ., dissent;. 

W. A. JIAXLEY v. GREENSBORO NEWS COMPANY ASD L. R. RUSSELL. 

(Filed 4 February, 1955.) 

1. Conspi rac~  § 2-Evidence held insufficient to  support allegation of con- 
spiracg ill publication of libel. 

Plaintiff, a candidate for public office, alleged that  the opposing candi- 
date ant1 a newspaper company collaborated and conspired in the publica- 
tion of defamatory matter for the purpose of causing the defeat of plaintiff 
in  the primary election. The only evidence of conspiracy on the part  of 
tlle indi\idual defendant was that  he had filed a protest and challenge of 
plaintiff's candidacy with the Board of Elections, that  he talked with a 
reporter 2nd a n  employee of the paper about it prior to publication, and 
that the newspaper published the challenge along with plaintiff's denial of 
the truth of the matters therein asserted. Held: The evidence is insuffi- 
cient to support the allegation of collaboration and conspiracy as  against 
either of the defendants. 

2. Same- 
A person may not conspire with himself. 

3. Libel and  Slander §§ 9, 1- 

Plaintiff, a candidate for public office, brought this action for libel 
against the opposing candidate and a newspaper alleging that  the publica- 
r i ~ ~ n  of a libelous article in the newspaper was pursuant to a conspiracy 
between defendants. There was no contention or evidence that the indi- 
ritlunl defendant was an employee of the newspaper or was acting for it. 
Held: In the absence of evidence of conspiracy, nonsuit mas properly 
entered, since libel is an individual tort incapable of joint commission. 

4. Pleadings § 24- 

-4llegation without proof is insufficient. 

5. Trial 8 %a- 
Where there is a total failure of proof to support an essential allegation 

of the complaint, nonsuit is proper. 
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6. Trial 8 26- 
Plaintiff brought this action against two defendants, alleging a libel 

p u r s ~ ~ a n t  to a conspiracy. There was a total failure of proof of conspiracy, 
and nonsuit was entered. H e l d :  Defendants' contention that the action 
should hare been dirided, but not dismissed, will not be considered when 
it appears that plaintiW did not request the trial ccurt to dismiss the action 
against one defendant and to proceed against the crther, and did not except 
and assign as error the failure of the trial court to diride the actions. 

- ~ P P E A L  by plaintiff from Pnt t o l l ,  Special  Judge ,  February Civil Term 
1954 of ( ~ U I L F O R ~ .  

Ciri l  action to recover compensatory and punirive damage.; from the 
defendants for libel. 

Plaintiff was a candidate in  the Democratic P a r t y  Pr imary  Election 
1952 for the nomination as Constable for Morehead Township, Guilford 
County. Plaintiff  r an  second in the first primary, and called for a second 
primary, which was held on 28 June.  On 1 7  June  the defendant Russell, 
a resident of Guilford County, filed with the Guilford County Board of 
Elections a protest and challenge, nhich  was slvorn to, of the right of 
plaintiff to call for  a second primary "for that  in fact  and in law, he is 
unqualified to hold office, or to register and rote in any primary or general 
election, and in support of this challenge I do hereby allege upon infor- 
mation and belief as follows : 1. That W. A. Manley has heretofore been 
convicted of the felony of murder, or manslaughter, by reason of which 
he has lost his citizenship. 2. That  TV. iZ. Manley cannot read and write, 
and consequently is not qualified in law to register vote, or be a candidate 
in any primary election." 

The defendant, the Greensboro h'ews Company, then and now, owns, 
publishes and controls the Greensboro Baily .A-ews and the Greensboro 
Record ,  two daily newspapers, published in Gri?ensboro, with a large 
circulation there and elsewhere. The same defenllant owns and operates 
Radio Station WFMY and Telerifion Station TWMY-TV. 

The day of the filing of this plSotest a reporter a t  the Greensboro Sews  
Company called plaintiff by telephone, and read to  him the contents of 
the protest and challenge. Plaintiff replied: "There ain't a word true, 
except 1 did serve some time for being in that  riot in Winston, and ~ t a y e d  
in the hospital ten months and Gorernnr Bickett pardoned me. . . . I 
h a w  got paper. here to show you that  it is all wrong and don't you print  
t h a t ;  if you do I an1 going to sue the paper." The evidence does not dis- 
c lov  how the reporter received notice of the filing of the protest. 

The  next day, 1S June  1953, the Greensboro Dgily N e w s  on page one, 
section two, of its issue published an article entitled '(Candidate's Right 
to Seek Office is Challenged" in which the protest of Russell was set forth 
verbatim, and plaintiff's drnial. The  plaintiff admitted on cross-esami- 
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nation that  the article correctly stated that  Russell made and filed the 
protest before the County Board of Flectiom, correctly printed the con- 
tents of the protest, and stated his denial of the truth of the matters and 
things set forth in  the protest. The Greensboro Xews Company carried 
follow-up articles in it. papers on 23 June  1982 (which stated among 
other things "Manley says his Accuser is Perjurer") ; on 27 June  1952 ; 
on I S  J u n e  1953; on 29 June  1952; and on 1 Ju ly  19.52. On the day the 
protest was: filed, plaintiff was served with a paper to show cause before 
the Guilford County Board of Elections: n h y  his name should not be 
remored from the ticket as a candidate. A hearing before the County 
Board of Elections was held on 23 June, and the final disposition of the 
hearing TT-as -et for 30 June.  The follo~v-up articles, while repeating the 
ground of protest, dealt principally r i t h  the hearings. The statement 
made by the reporter to plaintiff IT-as piit on the air  by the Greensboro 
Xen~s  Company's radio and television station. 

The ;econd primary election ivas held n i t h  the plaintiff's name on the 
ticket. Plaintiff was defeated. 

The plaintifi in his statement of facts in his brief says: "This was a 
civil action brought by plaintiff for damages on two causes of action for 
libel published by defendants, the first cause of action being for actual 
damages, and the second cause of action being for punitive damages. 
Plaintiff . . . alleges that  the defendants wilfully and unlawfully col- 
laborated and conspired with each other in the publication in defendant 
corporation's Greensboro Dnzly A-~Jw, \  and Greensboro Ret om/  of a nen. 
article, etc." Plaintiff alleges in Paragraph 7 of what he calls his first 
cause of action: ('That defendant corporation, through its agents and 
servants. in collaboration and conspiracy with the defendant Russell in 
the production and publication of the nen-spaper article hereinbefore 
quoted. etc." I n  Paragraph 8 of this alleged first cause of action plain- 
tiff allege?: "That the acts and conduct, words and deeds of defendants 
in mutual conspiracy and collaboration, i n  the publication of said news- 
paper storj- as hereinbefore alleged, etc." And in Paragraph 4 of this 
alleged cause of action he alleges: "That the sole intent and purpose of 
defendant corporation in collaboration and conspiracy x ~ i t h  the individual 
defendant L. R. Russell was to cause and bring about the defeat of plain- 
tiff in the said second primary, and that  i t  did." The above quoted alle- 
gations from plaintiff's alleged first cause of action were repeated practi- 
cally verbatim in Paragraphs 1, 7 and 9 of his so-called second cause of 
action, and in Paragraph 8 of the alleged second cause of action plaintiff 
alleges: '(That on the 6th day of J u n e  1953 after plaintiff, for almost an 
entire year, had endured and suffered the most damaging and destructive 
effects resulting as a consequence of defendant corporation's publication 
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of the libelous newspaper story hereinbefore alleged, in conspiracy and 
collaboration with its individual co-defendant, etc." 

Plaintiff in his alleged two causes of action sues for the recovery of 
actual and punitive damages for the publication in the Greensboro Daily  
S e w s  of the article on 18 June 1953. 

S t  the close of plaintiff's evidence, each defendant moved for judgment 
of nonsuit, which the court allowed. 

Judgment of involuntary nonsuit was entered, and plaintiff appeals. 

E'. L. Alston,  Jr., Geolye A. J'ouzct!, and J a m e f  Spence f o ~  Plaintiff, 
Appellant.  

Brooks, J lcLendon,  B r i m  d Uolderness for L)efendant, Greensboro 
N e w s  Company .  

Hoyle  d Hoyla for Defendnni ,  Russell. 

PARKER, J. Plaintiff contends that he has alleged two causes of action, 
one for the recovery of actual damages for the publication of an alleged 
libelous news story in  the Greensboro Daily  N e w s  of 18 June 1952 as the 
result of an alleged conspiracy between Greensborl, Kews Company and 
L. R. Russell, and two for the recovery of punitire 3amages for the publi- 
cation of the same news story as the result of the same alleged conspiracy. 
The allegations of the two alleged causes of action are substantially iden- 
tical, except as to allegations of damages. I n  facl,, plaintiff has alleged 
only one cause of action for the recovery of actual and  unitive clainages, 
because of the publication of an alleged libelous news story about him on 
18 June I953 by the defendants acting in  pursuance of a conspiracy be- 
tween them "to cause and bring about the defeat of plaintiff in the second 
primary, and that it did." Plaintifi alleges no cause of action against 
Russell for the charges made in the protest and challenge. 

911 the evidence as to what Russell did is as follows: He made and 
filed the protest and challenge, under oath, that plaintiff was not qualified 
to hold public office or to register and vote for the reasons he assigned, 
~ ~ i t h  the Guilford County Board of Elections. bl'ter the publication of 
the news story on 18 June 1959 plaintiff went to the office of the Greens- 
boro Dai ly  ATeu,s, and talked t o  a Mr. Shepherd there, who WRQ an em- 
ployee of the Greensboro News Company. Plaintiff had the paper in his 
hand. This is the conversation between them: "I- said, 'Mr. Shepherd, 
I thought I told you not to print this in the paper.' 'Well,' he said, 'Xr. 
Manley,' he says, 'The affidavit come in here' and he says-can I say who 
he said brought it in there? Q. Yes, go right ahead and tell n-hat he said. 
9. He said, 'L. R. Russell'-I understood him to isay, 'He brought it in 
here.' 
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(OBJECTIOS to  the foregoing question and answer by the defendant 
Russell sustained as to him.) 

And Shepherd said, 'I didn't pay too much attention to what he (Rus- 
sell) said because the F B I just arrested him (Russell) a few days ago 
for signing a communist petition.' Bu t  he says, 'After I talked to him,' 
he said: 'I went ahead and took i t  up  with our lawyer and the lawyer said 
go ahead and print it,' and he said, 'When the lawyer said go ahead and 
print  it  I  rent ahead and printed it.' " 

When the reporter talked to plaintiff over the telephone about Russell's 
protest and challenge on 17 June  1052, he said he had talked to Russell, 
that  he vantecl to get plaintiff's side of it, he had already gotten Russell's. 

The complaint contains no allegation of any relationship between the 
Greensboro S e w s  Company and Russell such as employer or employee, 
nor is there any evidence to that  eff'ect. Plaintiff's testimony that  he 
understood Shepherd to say L. R. Russell brought the affidavit to the 
Greensboro S e w s  Company was not admitted in evidence against Russell, 
because it was clearly incompetent as to him. A11 tha t  is left in eridence 
against Russell is that  he executed under oath the protest and challenge, 
and filed i t  with the Guilford County Board of Elections, and a reporter 
of the Greensboro Kews Company and Shepherd talked to him about it. 
Surely that is no evidence a t  all that  Russell had entered into a conspiracy 
with the Greensboro News Company, and in furtherance of said con- 
spiracy the news story of 18 June  1952 was published in  the Greensboro 
nail!/ J-PII 'S .  -4s the evidence fails to show that  Russell was a party t o  the 
alleged conspiracy, i t  follows that  the Greensboro News Company was 
not a conspirator, because it could not conspire with itself. Muse v. ,lIo?.- 
rison, 234 N.C. 195, 66 S.E. I d  7S3. I n  dlorrison v. California, 291 
U.S. 82, i S  L. Ed. 664, p. 671, JIr. Justice Cardozo speaking for the 
Court said : "It is impossible in the nature of things for a man to conspire 
with himself." 

We are a1.o of the opinion that  there is no evidence that  the Greens- 
boro S e m  Company entered into the alleged conspiracy. 

This Court said in  Rice a. NcAdams,  149 N.C. 29, 62 S.E. ' i i i :  ''f e 
are not fa~vored by plaintiff with any authority which, we think, sustains 
his contention tha t  a joint action may be maintained against two or more 
persons for words spoken, unless the defendants are connected by allega- 
tion and proof of a common design and purpose. &4s a general rule, such 
an  action cannot be maintained, for  the  words of one are  not the words 
of the other. 25 Cyc. 434, and cases cited." See also Anno. 34 A.L.R. 
345 ; 53 C.J.S., Libel and Slander, p. 243. 

The general rule is "that slander, unlike other torts, is a n  individual 
tort. incapable of joint commission, and that  therefore two or more indi- 
viduals uttering slanders against the same person cannot be held jointly 
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liable, in the absence of a conspiracy between them, even though they 
utter  the identical words siinultaneously." 26 A.L.R. 2d Xnno. 1032 
el seq.. where among the many cases cited is Rice  1%.  X c A d a n t s ,  supra.  

I t  is said in 26 A.L.R. 2d .Inno. p. 1035 et seq.: "The major exception 
to the general rule is found in the generally accepted doctrine that  persons 
uttering slanders in pursuance of a conspiracy to slander, and all other 
members of the conspiracy as well, may be held jointly liable." Among 
the many cases cited in support is Rirc v. X c A d a m s ,  supra.  

"Generally a joint action may not be maintained against two or more 
persons for slander except where a common agreement or conspiracy is 
charged; where a libel is the joint avt of several persons, they may be 
sued jointly or separately a t  plaintiff's election." 53 C.J.S.. p. 243. 

The Supreme Court of Appeals of West Virginia said in Barger  v. 
H o d ,  87 W. Va. 75, 104 S.E. 280: ('The defendmts contend that  their 
demurrer should have been sustained because thwe is a rnisjoinder of 
defendants i n  the declaration. They argue tha t  two or more persons 
cannot be joined in a suit for libel unless i t  is  shown that  the publication 
of the libel was the common or joint action of all of them. The authori- 
ties are clear that  this is the law. 17 R.C.L., Tide,  Libel and Slander, 
Sec. 130." 

The plaintiff has alleged a conspiracy, but there is a total failure of 
proof to sustain such allegation. Allegata without probata is insufficient. 
Both must concur to  establish a cause of action. A t S k e n  v. S a n d e r f o r d ,  236 
N.C. 760, 73 S.E. 2d 911. 

'(Plaintiff's recovery is to be had, if a t  all, on the theory of the com- 
plaint and not otherwise." Puggs I * .  E m x t o n ,  227 N.C. 50,  40 S.E. 2d 
470. "If the petitioners are to succeed a t  all, they must do so on the case 
set u p  in  their  complaint." Sa le  v. High way Commiss ion ,  238 X.C. 599, 
78 S.E. 2d 724. It is  familiar learning that  where there is a total failure 
of proof to support the allegations of :I complaint, a motion for judgment 
of nonsuit should be granted. TT'hicl~ard v. L i p e  221 S . C .  58. 19 S.E. 
2d 14. 

The plaintiff contends tha t  "if the plaintiff has not put on sufficient 
eyidence of common design, the action could have been divided, but should 
not have been dismissed." The plaintiff cites i n  tiupport of this conten- 
tion what this Court said in  Lewis  1 ' .  Carr ,  178 X.C. 578. 101 S.E. 07, 
about R i c e  v. h l c d d a m s ,  supra:  "In  that case there was no common pur- 
pose or design shown, and the Court said the action should have been 
d i ~ i d e d ,  but that  i t  would be error to dismiss it." I n  R i c e  t.. 111cAdams 
the defendants were charged jointly with uttering d i f e r e n t  slanderous 
words. The contention is without merit, because as we have stated above 
plaintiff has stated one cause o f  act ion for one p t  blicatio~z in pursuance 
of a conspiracy between the defendants to libel him. Russell'q learned 
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counsel has  concisely said i n  his brief i n  replying to this contention of 
plaint i f f :  "The plaintiff i n  the case a t  Bar ,  seeks t o  discuss as error, the  
fai lure  of the J u d g e  to do what  he  was not asked to d o ;  and  to assign as  
error, a mat te r  not based upon a n  esception taken below. I I e  ni l1  not be 
permitted to  do so." 

T h e  plaintiff did not  request the t r i a l  judge to permit  h i m  to dismish 
his  action against Russell and to proceed against the  Greensboro News 
Company. W e  will not  consider thi, matter ,  since i t  is not presented by  
exception, and  assignment of e r ror  duly entered. R n d e r  c. Qziecn City 
C o a c h  Co., 225 N.C. 537, 35 S.E. 2d 609. T h e  plaintiff decided to pro- 
ceed to the end against both defendantq. H e  is bound by  his  decision. 

Plaintiff' has  offered n o  el itlence t h a t  Russell took a n y  p a r t  i n  the  pub- 
lication of tllc alleged libel, so 2 'ay lor  I * .  Press  Co., 237 N.C. 551, 74 S.E. 
2d 528, doe< not support  plaintiff's contentions. 

Plaintiff has  based his  acticn <quarely upon the publication of a n  
alleged libel i n  pursuance of a n  alleged conspiracy between the defend- 
an t s  to libel him. H e  has nllegclfa, but  not proba fn .  T h a t  is fatal .  T h e  
judgment of nonsuit was correctly entered. -1il:en 1 ' .  S a n d e r f o r d ,  supra .  

Affirmed. 

TbdIST 0 I~LOTI) ,  A I ) V J \ I ~ I R . ~ T R I S  OF $;. 1,  FLOYD. DECEASED. T .  SORTH 
C'AROT.ISA\ STATE III(:HWAY AS11 1'I71IT2IC WORKS COI\IJIISSIOS. 

(Filed 4 February, 1055.) 
1. State § 3a- 

The State Tort Clainis Act is in derogation of the so~ereign immunity 
from liability for torts, and the sounder view is that the Act should be 
strictly construed, and certainly the Act must be followed as  written. 

2. Same-- 
A claim under the State Tort Claims Act must identify the employee of 

the State whose negligence is asserted. and set forth the act or acts on his 
part n hich a re  relied upon. 

3. State 3 3+ 
In order for claimant to prevail in a proceeding under the State Tort 

Claims Act. he must show not only injury resulting from negligence of a 
designated State employee, but also that claimant was not guilty of con- 
tributory negligence. 

4. Same-Evidence held to support sole ronclusion that State employee was 
not guilty of negligence. 

The evidence tended to show that some eight months prior to the acci- 
dent in question a fill on a co~lntp road v a s  raised two or three feet, that 
a t  the time the work was performed the county maintenance supervisor 
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n as advised that the fill had washed out once before in the approximately 
30 years the road had been built, thnt the supervisor thereupon directed 
that  the old tile culvert be ripped out and be replaced with tile of larger 
diameter, that  the up-stream side was laid with larger tile but the down- 
strean1 side was finished with the original tile, and that after an esception- 
ally heavy rain, the road again washed out, resultirg in the death of claim- 
ant's intestate when he drove into the washout a t  a time of poor visibility. 
H d d :  The mere fact of the washout does not establish negligence, nor mas 
the superintendent under duty to go back and inspect to see that his direc- 
tions had been carried out, and therefore, the evidence is insufficient to 
supl~ort  a claim based upon the alleged negligence of the supervisor. 

6. Highways 4b- 

I t  is not required that highways be constructed in such manner as  to 
insure safety under all conditions, it being a matter of common knowledge 
that culverts, fills, embanlrments, and whole sections of roads gire way 
to the destructive force of flood waters. 

(3 .  Evidence 8 5- 

I t  is a matter of common knowledge that  increase in pressure increases 
the flow of water, and that,  therefore, an increase in tlie height of a high- 
way fill, by increasing ithe volume of water impounded, will increase the 
flow of water through a culvert under the fill so a s  to make the road safer 
from washouts than it  was before the height of the fill was increased. 

PARKER, J., dissenting. 

,\PPEAL by  defendant f rom C l a d s o n ,  J., F e b r u l r y  1954 Civil Term, 
D a r ~ ~ s o s .  

This  is a proceeding before tlie S o r t h  Carol ina Indus t r ia l  Commission 
under  the T o r t  Claims Act, Section 1, Chapte r  1059, Session Laws  1051, 
n o ~ r  G.S. 143-291, e t  seq. 

T h e  plaintiff, Administratr ix  of E. L. Floyd, sets fo r th  i n  her  claim 
and  a f i d a ~ i t  t h a t  the death of her  intestate was the i.esult of negligent acts 
on t h e  p a r t  of F r e d  L. E v e r h a r t  and  E l t o n  Cross, ~ m p l o y e e s  of the  S t a t e  
H i g h w a y  and Publ ic  Works  Commission. I t  is  claimed t h a t  i n  rebuild- 
i n g  a culrer t  and  fill on a public highway i n  Davidson County they used 
drainage tile of a size insufficient t o  c a r r y  surface water  a f te r  hear -  
r a i n s ;  t h a t  a f te r  a n  unusual ly heavy  rainfal l  on the n igh t  of 4 March,  
1952, surface water  was impounded above t h e  fill, resulting i n  a washout 
across the road of a dep th  equal t o  the  height  of a 1930 F o r d  automobile 
and  of a width slightly more t h a n  the length of the  Ford.  J u s t  before 
daylight,  when visibility was poor on account of lig'lt r a i n  and  fog, plain- 
tiff's intestate d rore  his  F o r d  automcbile into thi: washout, sustaining 
i n j u r y  resulting i n  h i s  death. 

T h e  evidence tended t o  show t h a t  the road h a d  been bui l t  f o r  approxi- 
mately 30 years ;  t h a t  30-inch tile was originally used t o  c a r r y  water  
under  the fill a t  the place where the  accident occulred. However, about 
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eight months prior to the accident the State Highway and Public 'Torks 
Commission rebuilt the road, raised the fill two or three feet and applied 
a n  asphalt treatment to the road surface. 

X r .  C. K. Garner, a plaintiff's witness who owned the land adjacent to 
the fill, testified : ((1 told 91r. Fred Everhart  t ha t  since he was building 
the road higher and had his men and equipment there, I thought it would 
be a good time to place a larger tile in there because this had ~va:lied out 
once before . . . H e  agreed that  I was right and told the boys to go ahead 
and r ip  out the old tile and put in larger tile. They went ahead and tore 
i t  out and s m t  a man after large tile. R e  didn't bring enough . . . and 
they finished out with the same tile that  was there. The large t i l ~  was 
placed on the up-stream side and they finished the culvert with the small 
tile down-stream. Mr. Everhart didn't stay around to see that  his orders 
n7ere carried out. I couldn't say as to whether he erer  inqpected the 
finished job. H e  wasn't there when the job was finished. H e  gare  in- 
structions about how to do it but he went on about his work, I suppose." 
N r .  Garner further testified that  in the 30 years he had lired in that  
vicinity the fill had washed out furicc before, the last time about eight or 
ten years prior to  the time of the accident. 

The  parties entered into the following stipulation : 
"Defendant's counsel stipulated that  Daisy 0. Floyd v7as the duly 

appointed, qualified Administratrix of the estate of E. L. Floyd, deceased, 
who died as a result of injurics received from an accident on JIarcli 4, 
1952. Counqel further stipulated that  the accident occurred on a county 
road, which was a par t  of the county road system of the State Highn-ay 
and Public Works Commission, and that the work done on this road TI as 
done by employees of the State Highway and Public Works Commi-:' -1on 
in the course and scope of their employment, and that Fred Everhart  was 
employed by the State Highway and Public TVorks as County Mainte- 
nance Superrisor i n  Daridson County and as such was in charge of the 
super~iqion of the county road system of the State H igh~vay  and Public 
Vorks  Commission in Dar i t l~on  County." 

A hearing was held before Commissioner Bean of the Sort11 Carolina 
Industrial Commission, who took testimony, made findings of fact and 
stated conclusio~ls of lam. A recovery was denied on the ground the 
eridence failed to show a negligent act on the part  of the employees of 
the State Highway and Public Works Commission. The plaintiff in apt 
time appealed from the order and findings to the full Commission, alleg- 
ing errors in certain designated particulars. The full Commi=qion, after 
hearing and reviewing the record, adopted as its own the findings of fact 
and conclusions of lam reported by Con~missioner Bean. I n  addition, the 
full Co~nnlission stated as its opinion: "The rain was of such unusual 
magnitude as to constitute an act of God." The full Commission was 



464 IS THE S U P R E M E  COURT. [241 

further of the opinion "plaintiff's intestate was ,guilty of contributory 
negligence in failing to observe the washout in time to stop his car before 
running into it, and that  his contributory negligence was one of the proxi- 
mate causes of his death." The full Conimission lpprored and affirmed 
the order denying recovery. 

From tlle order and fintlinqa of the full Con,niission, tlie plaintiff 
appealed to the Superior Court of Davidson Co~intv,  specifying 27 excep- 
tions and aszignnients of error in tlie Coinmission s findings a i d  conclu- 
sion.. r p o n  the liearing in S u p e ~ i o r  Court, the tibia1 judge sustained 1.3 
exceptions. I n  reference to ten other exceptions and assignments of error, 
"The Court holds the finding.. of fact are insufficient to enable the Court 
to detrrmine the rights of tlie parties and remands the range to the Sort11 
Carolina Industrial Commis.ion for further findings." Two exceptions 
were o~e r ru l ed  "without prejudice." From the wder of the Superior 
Court, the defendant brings this appeal. 

1 ) r L a p p  LC' W a r d  a n d  ('ltar7,'s IT'. dlrcuze f o ~  plainti f) ' ,  appel lee .  
I?. B r o o k e s  P e t e r s  a n d  K e n n r t h  V o o t e n ,  Jr., f o r  d e f e n d a n t ,  a p p e l l a n f .  

J11i;crs~. ,J. I n  19.51 the State. acting through its legislative branch 
(Chapter 1050, Session L a w  1951), w a i ~ e d  its immunity from suit in 
cases where injury and damage result from the arts of negligence of its 
employees. The United States and some of tlie other states have similar 
statute?. The courts are not in agreement as to nhethrr  cnch act; qllould 
be strictly or liberally conbtrued. Inasmuch as the acts permitting suit 
are in derogation of the sovereign right of immunity, v-e think the sounder 
view is that they should be strictly construed. The autl~orities are cited 
in tlie concurring opinion by .Tzistice h 'ohhi t t  in the case of -4llia?~c.e C o m -  
p a n y  c. S f a f e  I Ioqp i ta l ,  a n t e ,  329. -It any rate, the statute gir ing the 
right to maintain tlle suit must 1)e followed as lrritten. G.S. 1-13-291 
autho~izes  the filing of tlie cIaim hefore the Sor t l i  Carolina Industrial 
Conmniission. G.S. 143-207 proricles that the claim muct be acconlpanied 
by an  aficlavit in duplicate, setting forth among other tliingq, (b)  The 
name of the department, institution or agency of tlie State again\t which 
tlle claim is asserted a n d  t h o  t , a w e  of i h e  X ta t e  emplo?yec u p o n  w h o s e  
alleqetl ~ t c q l i q c n r e  file c.lni,:l is brrsrrl. The plu*po?e of r ~ q u i r i n g  the 
claimant to specify the State employee whose n~g l igen t  act caused the 
injury is to enable the Stat(. or department to malre proper investigation 
as to  the eniployee designated and ascertain the f i~cts with respect to his 
alleged acts of negligence, and present evidence 01' be heard ~ r i t h  respect 
thereto. 

In this case the claimant charges negligence agiiinst Fred L. Ere rha r t  
and Elton Crow. Sowhere in tlie e~ idence  is Cross mentioned. There 
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i3 no evidence of any act 011 his palt ,  negligent or otlier~rise. I f  recore1.y 
is sn~ta ined,  therefore, i t  must be on the negligence of Everhart alone. 
I t  isn't enough to say that  some employee's negligence caused the injury. 
The claim aild the evidence 111nc.t identify the employee and set forth his 
act 01 act5 of negligence TI hich arp relied upon. El en in the ordinary 
case of negligence betneen pr imte  parties the proof must follow tlle alle- 
gation a- to n hose negligerice c,luwl the injury. Tl'lr ichard c. L i p ,  221  
S.CI. 3:;. 1 9  S.E. 2d 14. H o w ~ ~ e r ,  in order to sustain an award under 
the Tort Clainic. Act, the claimant ri~nst shon- not only injury resulting 
from a de.ignated employee's negligence, but also must go further and 
shon t l i ~ t  the claimant was not guilty of contributory negligence. Fo r  
the claimant to prevail in this case she must show a negligent act on the 
part of Ererl lart  prosiniately cau4lig the injury and, in addition thereto, 
she 11111-t &ow absence of contributory negligence on the part  of her intes- 
 tat^.. Failure in either particular Jefeats recorery. 

The i e c o d  contains all the ericlelice presented a t  the hearing. Careful 
esan~inarioii conlpels the conclusion that  certain of the findings of fact 
made b- the hearing coniniissio;ler and adopted and confirmed on appeal 
by the full ('omniission are not supported by the eridence. TIowever, tlie 
un~ul~portecl  findings relate to unimportant details without bearing on 
the que-tion of Everhart'. negligence. The evidence upon nllich the 
claiu~ant -eelrs to charge E \  erhzrt is : (1) 1Ie was Maintenance Super- 
xiwr i o r  Davidson County; ( 2 )  while rrbuilding the road he faiIed to 
see that hi- in.tructions were carricd out vitli respect to tlie use of larger 
tile aftel hc had notice that  the fill hat1 T\ a\hed out once before in 30 
yea1 .. 

' I luc. ,  in liis e~iclence, Garner stated the fill had vashed out twice 
befow. the lakt time about eight or ten years prior to the time the repairs 
v e ~ e  being made. However, tlie plaintiff's uncolltradicted eridence is 
that lie told Ere rha r t  the fill had washed out once before. The claimant 
colltends Everhart  was negligent in that  he failed to make inspection and 
ascertain ~vhether his directions had been carried out. Tlie instrnctions 
n7else giren, Everhart  went on about other duties. The tile  as installed, 
the fill coilipleted, mhicli, of course, c o ~ e r e d  up the tile. There is no 
evidence that Everhart  had notice that his instructions had been carried 
out only in part. Was  the niaintenance superrisor in charge of the cou~lty 
road ys tenl  of a large and populous county required to go back to the 
fill. ~ne :~ -u rc~  the tile a t  cacli end to see if tlle tilc down-ctream was the 
came .ize a -  tlie tile up-qtream? Puppoqc Ererhar t  had permitted the 
fill to remain as it was with the tile that  so far  as he knew had carried 
the \\atel* for 30 years, except on one occasion. Can i t  be charged that 
in doing he committed an act of negligence within the meaning of the 
Inn ! l laiutrnance w p e r ~ i w r s  throughout tlie State know of  washout^. 
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Can i t  be that  in event of a sccond washout the State Highway and Public 
Works Commission is liable should injury result? 

No longer do we encounter open fords on our highways. Roads cross 
watercourses and drainage ditches over bridges and-culv&s. That these 
structures are matters of engineering and planning is common knowledge. 
'To build them in such manner as would insure safety under all conditions 
is too much to expect. The cost would be prohibitive. Bridges, culverts, 
fills, embankments and whole sections of roads give way to the destructive 
force of flood waters. Road repair work is usually c!rnergency work, made 
out of materials close at  hand in order that modern travel may move with 
a minimum of delay and inconvenience. Once, an43 only once, so f a r  as 
Everhart  knew, the 30.inch pipe had proved insufficient to carry flood 
water during a period of 30 years. - .  

New repairs made eight months before the accident raised the fill two 
or three feet. The effect was to increase thp volume of imwounded water 
above the fill, by actually how many gallons or c.lbic feet only an hy- 
chaulic engineer could say. By common knowledge, however, the increase 
was substantial. This, of course, lessened the chance of overflow from a 
hard rain. Not only the increased capacity to hold the water abore the fill, 
but the wressure of so much additional water increased the rate of flow 
through the tile, lessening the danger of overflow. I n  order to see a mani- 
festation of this principle, i t  is only necessary to turn on a water spigot. 
I'ressure determines the rate of flow, and increased pressure increases the 
flow, and i t  makes no difference whether the p re~sure  comes from the 
weight of additional water or from compressed air  in a tank. These are 
matters of usual, everyday observation--a part of our common knowledge 
--so, artually the tile would carry, and the fill would withstand a suh- 
stantially greater volume of wrface water than would have been the case 
before the repairs were made. The road mas sa fw from flood than i t  
was before. 

The Industrial Commission found that Everhart  was not guilty of any 
act of negligence. The evidence not only supports this finding, hut would 
be insufficient to support any finding to the contrary. There i; no evi- 
clence that the larger tile would haye heen sufficierjt to carry the x-ater. 
So f a r  as the record is concerned, no inspection was made to determine 
whether debris picked up by moving water partially impeded the flow 
through the culvert. The evidence leaves too much in the realm of specu- 
lation and conjecture to form the basis for a findint? of negligence. The 
claim must fai l  for want of proof. It ,  therefore, becomes unnecessary to 
consider proximate cauee and contributory negligeme. 

A combination of unfortunate circumstances cau'jed Mr. Floyd to lose 
his life: (1) 9 very heavy rainfall; ( 2 )  a culvert that  proved inadequate 
to carry off surface water; ( 3 )  a washout which Mr. Floyd happened to 
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approach at a time when visibility was poor because of the time of day, 
rain and fog;  ( 4 )  he faiIed to see the washout, drore into i t  and was 
killed. Such are the llazards of life. 

I t  is ordered that the case be rrmanded to the Superior Court of 
Davidson County to tlle end that  a judgment be there entered coilfirnling 
the order of the Kortll Carolina l n d u ~ t r i a l  Commission. 

Reyereed and remanded. 

PARKER, J., dissentiilg: I (10 not agree with the expression in the 
majority opinion that  we think tlie sounder view is that the Tort  Claii~is 
Act of this State should be strictly construed. The doctrine of strict 
apl~lication of statutes waiving soyereign imnlunity has been held in C. S. 
v. defnrc  C'as. d S. C'o., 338 c.S. 366, 94 L. Ed. 171 (1949) not applicable 
to tlle Federal Tort  Claims Act. I n  that case lTinson,  Chief Just ice ,  said 
for the Court:  " In  argument before a number of District Courts and 
Court. of Appeals, the Gorernment relied upon the doctrine that  statutes 
waiving sovereign immunity must be strictly conqtrued. We think that  
tlie congressional attitude in pa-sing the Tort  Claims L k t  is more accu- 
rately reflected by J u d g c  Cnrdozo's statement in Anderson v. John L. 
E a y e s  C'onstr. Co., 243 S.Y. 140, 147, 153 N.E. 28:  'The exemption of 
tlie .owreign from suit iiwolres hardship enough where consent has been 
withheld. We are not to add to its rigor by refinement of construction 
where consent has been announced.' " 

The purpose of our Tort  Claims . k t  was to reliere the General Xssem- 
b l ~  from the judicial function of passing upon tort claims against tlle 
State, and v a s  enacted pursuant to the current trend of legislative 
thought to ~ v a i r e  the State's immunity from suit. When the State has 
done so, I think the statute should not be strictly construed, but construed 
as expreqsed in the vords of Cardozo, J. ,  quoted by Chief Just ice  T'inson. 

I agree with the trial judge that  the findings of fact were insufficient 
to enable the lower court to  determine the rights of the parties, and that  
tlle cause should be remanded to the Industrial Cornnlission for further 
findings. 
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STATE v. ROBERT 8. COXNER. 

(Filed 4 February, 1955.) 

1. Constitutional Law 5 9: Criminal Law 54i- 
In a prosecution for a capital felouy, the right of the jury to recomnlend 

life imprisonnlent rests in its unbridled discretim and should be exer- 
cised by the jury on the basis that inl1)risonnlent for life means imprison- 
ment for life in the State's prison, without considerations of parole or 
eligibility therefor, the power of parole being vested exclusively in the 
esecntive branch of the State government. Constitution of Xorth Carolina, 
Art. 111, Sec. 6. G.S. 34-17; G.S. 148-58. 

2. Criminal I m v  § 53n- 
When, in a prosecution for a capital felonr, tl e question of eligibility 

for parole arises spontan~ously during the deliberations of the jury, and 
is brought to the attention of the court by independent inquiry of the jury 
and request for information, the court should instruct the jury that  the 
question of eligibility for parole is not a proper matter for the jury to 
consider and sliould be eliminated entirely from their deliberations, and 
the aetion of the court in merely telling the jury tl a t  lie cannot answer the 
inquiry must be held for prejudicial error upon appeal from conrictinn of 
the capital felony without recommentlation of life imprisonment. 

P.~RKER, J., dissents. 
HIGGIXS, J., dissenting. 

&TEAL by defendant f r o m  Phi/lips, J., and  a .lury, a t  1"July. 1031  
T e r m  of FORSTTH. 

Cr imina l  prosecution upon a bill of indictment charging tlie (lefendant 
wi th  the murder  of one Langston 13. Roberts while i n  the perpetrat ion of 
the  cr ime of robbery. 

There  was a v e d c t  of gui l ty  of murder  i n  the first degree ni t l iout  
recommendation of life in~pr i sonmcnt ,  followed 11y judgment inlposing 
sentence of dea th  by  asphyxiation, f r o m  which the  defendant appeal,. 

JOHNSOK, J. Af te r  the  jurors h a d  deliberated upon the case f o r  >0111c. 

time, they returned t o  the courtroom and, a f te r  informing t h e  court  they 
desired f u r t h e r  information 011 a mat te r  t h a t  h a d  ai-isen, one of the jurors 
propounded this question: "Will the  defendant bc eligible f o r  parole if 
h e  were given life imprisonment  1" T o  the  inqui ry  the  court replied with- 
out  f u r t h e r  elaboration : "Gentlemen, I cannot answer t h a t  qu~4na . "  
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F o r  the court to have answered the question propounded by tlie jury so 
as to have given them the information souglit would hare  been to tell tlieni 
i n  substance that  the defendant, if given life impri.onment, would be 
eligible for parole by virtue of the mandate of Article 111, Section 6, of 
tlie Constitution of Sor t l i  Carolina, which rests in the Go1 ernor the 
exrlusive power to grant repr ie~es ,   commutation^, and pardon., and that  
also bg virtue of G.S. 148-5s any prisoner serving a sentence for life 
"shall be eligible" for a hearing upon application for parole when lie ha. 
served ten years of his sentence. 

Honever, the presiding Judge properly refrained from .o informing 
the jury of the defentlant'c. eligibility for parole. This is so for the reason 
tha t  eligibility for parole v a s  not a relevant or proper factor for the jury 
to con~ider  in arriving a t  i t i  verdict. 

Our statute, G.S. 1-4-17, nhich fixes the death penalty for ninrder in 
the first degree, n o ~ v  by rir tue of Chapter 290, Session L a w  of 1949, 
contains a proviso whic l~  directs that "if a t  the time of r e d e r i n g  its 
verdict in open court, the jury shall so recommend, the punishment shall 
be irnprisonrnent for life in the State's prison, and the court <hall so 
instruct the jury." 

The proriso by its express terms confers on the jury tlie discretionary 
right to mitigate the punishnient from death to "imprisonment for life 
i n  the State's prison." The statute rnakes no reference, either expressly 
or by i ~ n ~ ~ l i c a t i o n ,  to consideratiuas of parole or eligibility therefor. Con- 
sequently, in so f a r  as the jury i i  concerned, imprisonment for life mean<. 
as plainIy stated in the statute, "in~prisonmeiit for life in the State'< 
prison." Ac: to this, it  is to be kept in mind that  the power to  deteriniile 
guilt and to assess punishment for crime are functions of the courts, 
whereas the power of parole ib rested exclusively in another braach of 
the state go1 ernnient-the executive branch. Noreover, puni-hnicnt ic 
ordinarily assessed against a person convicted of crime on the basis of 
his acts and conduct prior to trial, nliereas parole is determined mainly 
on the basis of subsequent acts and demeanor. Therefore, in determining 
guilt and in resoIving the question of life imprisoilnicnt under the Act of 
1949, the question of TT-hat afterwards may happc i~  to a prisoner by way 
of commutation, pardon, or p a r o l ~  is no concern of the jury. I t  i y  their 
duty to determine the question of guilt, and in case of guilt of murder in 
the first degree to determine nhether or not the punishnient ahall he 
mitigated from death to "impriqonment for life in the State's prison." 
The determination of this question of mitigation of punishment should 
be made by the jury upon tlie hasis of what to them semis just and proper 
in the exercise of their unbridled discretion (S. 71. LIIcHillnv. 233 N.C. 
630, 65 S.E. 2d 212). ~1ioll;v ~minfluenced by specnlations as to what 
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another arm of the government may do in  the future by way of commu- 
tation, pardon, or parole. 

The Judge's original instruction on the question of the right of the jury 
to reconmend imprisonment for  life was adequate as a n  original instruc- 
tion. I t  was in  accord with the language of the amendatory Act of 1949 
and these decisions construing and interpreting tbe statute: S .  v. Nc- 
Nillan, supra; S .  v. ~lfarsh,  334 N.C. 101, 66 S.E. 5!d 684. This being so, 
when the jury returned and made inquiry as to eligibility for parole, it 
may well be that the Judge in  telling the jurors he could not answer the 
question meant thereby to impart to them the idea that  eligibility for 
parole was not a proper factor for them to considel. and that they should 
disnliss it from their minds. 

IIowerer, while such impression may have been deduced by the jury, i t  
is more probable, we think, that  they mere left f rse  to speculate on the 
question of eligibility for parole in arriving at  their rerdict and in resolv- 
ing the question of mitigation of punibhment. The form of the question 
indicates unmistakably that  a recommendation of ife imprisonment was 
under consideration and that it was being contemplated in  the light of 
possible interference by parole. I t  is inferable that the jurors had sought 
without success to settle the question of eligibility for parole on the basis 
of their own knowledge of parole law and procedure. I t  is inferable also 
that  there was a division of opinion as to whether the defendant, if given 
life imprisonment, would become eligible for paroll: and, if so, when and 
under what circumstances his eligibility would 1)e determined. I t  is 
manifest, we think, that  the Judge's response was insufficient to put an  
tend to such speculations in  the minds of the  jurcrs. Rather, i t  would 
seem the jurors were left to continue to speculate and deliberate on the 
basis of their own lay information or misinformr~tion concerning vital 
factors of parole in arriving a t  their verdict and in  fixing the defendant's 
punishment as between death and life imprisonment. That  the specula- 
tive factors which were calculated to weigh agairst  recommending life 
imprisonment prevailed in the jury room is shown by the verdict, which 
consigned the defendant to death. 

I t  may be conceded as an  established rule of law that  where, as here, 
a jury is required to determine a defendant's guilt and also to fix the pun- 
ishment as between death and life imprisonment, lo permit factors con- 
cerning the defendant's possible parole to be injected into the jurors' 
deliberations by argument of counsel or comment of the court is consid- 
ered erroneous as being calculated to prejudice the jury and influence 
1,hem against a recommendation of life imprisonment. S. v. Dockery, 
235 S . C .  222, 77 S.E. 2d 664; Strickland v. State, 209 Ga. 65, 70 S.E. 
2d 710. 
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I t  may be conceded also that  if the matters relating to the question of 
eligibility for parole had been planted in the jurors' minds from outside 
sources during the course of the trial, such as by comment of the court or 
by argument of counsel, the duty would have devolved upon the tr ial  
court to remove by timely instruction the prejudicial impression created 
thereby in the minds of the jurors. 8. a. Dockery, supra. 

However, i n  the case a t  hand the question of eligibility for parole v a s  
not injected into the jury box during the course of the trial. I t  arose 
spontaneously while the jurors were deliberating upon the case. But even 
so, the question raised seems to hare  become a controversial factor in the 
deliberations of the jury no less than if it  had been planted in the minds 
of the jurors during the course of the trial. 

Thus, the ultimate question i s :  When the question of eligibility for 
parole arises spontaneously during the deliberations of the jury, and is 
brought to the  attention of the court by independent inquiry of the jury 
and request for information, as here, is the judge required to instruct the 
jury to eliminate such matters from their minds, or does it suffice for him - 
merely to tell the jury he cannot answer the inquiry? 

I f  matters relating to eligibility for parole are not pertinent factors for 
the jury to weigh in assessing punishment because they are deemed in l a x  
to be irrelernnt to the issues involved in the case and prejudicial to the 
interests of the accused, i t  would seem that  the rule which requires the 
elimination of such matters from consideration by the jury is nonetheless 
exacting when they are known to arise spontaneously in  the jury room 
than when they derive from source< connected with the progreq- of tlie 
trial. I t  is the knowledge that irrelevant considerations of a prejudicial 
nature have entered into the deliberations of the jury, rather than the 
source of such coasi(lerations, that calls the judge to duty. 

V e  are constrained to the r ien that the Judge's response to the inquiry 
of the jury n a s  insufficient to remove from their minds prejudicial ~ i ia t -  
ters relating to eligibility for parcle. T h i l e  the question propounded 
related to considerations which 11-ere legally irrelevant to the case and 
prejudicial to tlie interests of the defendant, nerertheless it mutt be con- 
ceded that  the question so rnicetl reflected a natural  trend of lay thinking 
within the jury room. The question as propounded was logical and 
reasonable. The Judge's response, "I cannot answer that  que-tion," v a s  
purely negatire. 

The jurors should have been given a positire instruction to put the 
irrelevant question, and matters relating thereto, out of their minds;  for 
example, bp having the court reporter read to the jury the pertinent part  
of the original charge bearing on the question of the right of the jury to 
recommend life imprisonnlent under application of the 1949 ctatutory 
amendment, and by further instruction in substance a. follows: that  the 
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question of eligibility for parole is not a proper matter for the jury to 
consider and that  it should be eliminated entirely from their consideration 
and dismissed from their minds;  that  in considering whether they should 
recoinmend life imprisonment, it  is their duty to determine the question 
as though life imprison~nent means exactly what the statute says: "im- 
prisonnlent for life in the State's prison," and that  they should resolve 
the question of mitigation of punishment in the exercise of their unbridled 
discretion, x-holly uninfluenced by considerations of what another a rm 
of the gorernment might do or might not do in the future by wag of com- 
nlutation, pardon, or parole. 

F o r  the reasons stated, the defendant is entitled to a new trial. I t  is 
so ordered. 

Kew trial. 

PARKER, J., dissents. 

HIGGISS, J., dissenting: The prisoner was charged with murder in 
the first degree conlmitted in the perpetration of a robbery. The jury 
returned a verdict of guilty as charged, without lecommendation of life 
imprisonment. After the judge had delivered a charge, admittedly free 
from error, and after the jurors had been deliberating for 10 minutes, 
they returned to the courtroonl where the follo~ving took place : 

Court :  The officer informed the court that  the jury mould like to ask 
a question. Wha t  is i t  ? 

Ju ro r  Turner :  Your Honor, t he  points m a y  no! deserve a n  answer,  or 
t h e y  ?night  not be relevant ,  but we would like to c k a r  them up. 

Court : -111 right. 
Ju ro r  Turner :  Will this defendant be eligible .'or a parole if he were 

given life imprisonnlent 1 
Court :  Gentlen~en, I cannot ansnrr  that  question. 
Ju ro r  Turner : Thank you. The second quesiion : May we inquire 

about his previous record? 
Court : S o ,  sir, because thc, defendant's character 11-as not in issue since 

he did nut go upon the stand or place his charac;er in issue; therefore, 
there was no e~ idence  a' to his previous record 01 his good character or 
bad character, because he did not place his character in issue ; therefore, 
there is no e~ idence  as to his character, either way. 

Ju ro r  Turner : Thank you, sir. 
The  prisoner excepts to the court's answer to  the question about eligi- 

bility for parole in case of life imprisonment. Since the question was 
asked, the court was confronted with the necessity ?ither of answering the 
question or declining to answer it. An answer would hare  required the 
court to say the prisoner would be eligible for p,irole. Constitution of 
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N o r t h  Carolina, Article 111, Sec. 6 G.S. 147-43 : G.S. 148-58. T o  h a r e  
told the j u r y  t h e  prizoner ~ i o u l d  be eligible f o r  parole i n  the e ren t  of life 
imprisonment would have been error ,  i n  illy judgment. I t  nn> ~ n a n d a -  
tory, therefore, t h a t  the  court decline t o  answer the question. 

T h i s  Cour t  has  said tlle jurors  have the r ight  i n  their  unbridled discre- 
t ion to recommend life imprisonment. T h e  r ight  to  refuse to make  such 
a recommendation is equally unbridled. F o r  t h e  judge to h a r e  told rhe 
j u r y  t h a t  the  question of parole was n o  concern of their.. and  t h a t  tlw7 
should not con,ider i t  tends to pu t  a bridle on discretion. It is perfectly 
plain, o r  it  seems ao to me, the jurors n ~ a n t e d  no p a r t  of t h e  responsibility 
of allowing the p r i ~ o n e r  aga in  to  be a t  large. a r m  himself, keep i n  con- 
cealment un t i l  some other merchant  is alone i n  his place of busine;s. enter,  
shoot him doma, take his  money f r o m  the cash d r a x e r  and  f rom h i ~  
pocket, and  leave h i m  alone i n  the agony of death. 

I regret I an1 unable to go along ~vit21 illy brethren i n  the  \ l e \ r  tlle 
prisoner's r ights  were prejudiced by t h e  judge's fai lure  to  tell the  ju ry  
tha t  they should not  concrrn theniselres with the  question of parole. T11:it 
is merely another  n a y  of declining to answer the queqtion. 

(Filed 4 E'ehruary, 10.55, ) 

1. Principal and Surety § 8: Plendings 5 :$I- 
In an action upon a bnildcr's ncrforlnance bond to recoxer for alleged 

defectire ~naterials and inipro:ser \rorkmanship, allegations to the eftect 
that the architect r rspo~~sible  for the construction of the project hat1 certi- 
fied that all \ ~ o r B  had been coinpl~ted in accordance with the terms of the 
contract, are  relevant ant1 mntcrial, and motion to strike such allegations 
from the pleadings is correctly clcnied. 

2. Appeal and Error # 6c (1)- 
Where the court enters an order striking certain parngr:~pl~s f l ~ ~ n ~  tlle 

l~leiulings and likewise tlenyisig motion to inxl;e an additional 1):rrt.v clefentl- 
ant, an exception particularizi~iq objection solely to so mucli of the order as 
strikes the paragraphs, does not support an assignnleilt of error to the 
refusal to niake the ndditionnl pnrty defendant. 

3. Corporations § 2-Corporation not bound by agreement of indiridual 
made with indiviclunl shareholders in purchasing their stock. 

Plaintiff corporati011 onned certain lands and e ~ e c u t e d  a contract ~xitli 
a corporate builder for tlle construction of certai~i npartnient buildings 
thereon. After the completion of the buildinqs. :in indiridual, n h o  hnd no 
p r e ~ i o u s  connection with plaintiff corrporation, l~nrchased all it< c80ninion 
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stoclr from the individual stockholders, and e x e c ~ t e d  an agreement with 
vendors that no claim should be asserted against them or the building 
corporation for improper workinanship or defectire materials in the con- 
struction of the apartments. Hcld: The individual purchasing the stock 
could not bind plaintid corporation by the contract of release, since a t  the 
time of malring the agreement he mas neither stockholder, officer, director 
nor employee of the corporation, and allegations that he was acting in 
behalf of plaintiff corporation and had authority to execute the agreement 
are  mere conclusions of the pleader. 

4. Principal and  Surety § 8: Pleadings 8 31- 
In  an action by a corporation on a builder's performance bond, allega- 

tions in defendants' answers setting up a release from liability for improper 
worlrmanship and defective materials, esecuted by an individual in pur- 
chasing all of the common stock of the corporation from its individual 
st~cliholders after the completion of the buildings, a re  properly stricken 
on motion when the release contrxct is not binding on the corporation. 

5. Corporations 8 211 : Principal a n d  Agent S 7d- 
Where an individual does not purport to be acting for a corporation in 

esecuting a contract, the question of corporate ratification of his acts 
cannot arise. 

6. Corporations § 20- 
h corporation is bound by the acts of its stockholders and directors only 

when they act as  a body in regular session or under authority conferred 
a t  a dulr constituted meeting. 

7. Principal and Surety § 8: Part ies  @, 3-Individual executing release 
agreement not  binding on corporation held not  mcessary party i n  corpo- 
ration's action on  builder's perforniance bond. 

Plaintiff corporation owned certain lands and executed a contract with 
a corporate builder for the construction of certain apartment buildings 
thereon. Sometime after the completion of the buildings, the owners of all  
of the common stock of plaintiff corporation sold same to an individual by 
contract under which the purchaser of the stock agreed that no claim 
should be asserted against the sellers of the stock or the building corpora- 
tion for improper workmanship or defective materials. Held: In  a n  action 
by the plaintiff' corporation on the builder's performance bond, the individ- 
ual purchaser of the stock is not a necessary party, the corporation not 
being bound by the release contract. 

8. Pleadings § 22b- 
Where the trial court correctly declines to join a n  additional party de- 

fendant, denial of a motion to amend for the purpose of making allegations 
against such party is without error. 

9. Same- 
-4 motion to be allowed to amend is addressed to the discretion of the 

trial judge, and his action in declining to grant leave to amend is not 
reviewable. 

BOBBT~T, J., dissenting. 
J O H ~ O S ,  J., concurs in dissent. 
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, ~ P E E S L  by defendants from Phillips, J., September Term, 1954, 
FORSPTH. 

Civil action to recover damages for breach of building contract, heard 
on motion by plaintiff to strike allegations in defendants' further ansn-ers 
and motion of defendants to make hl. P. McLean an  additional party 
defendant and for leave to amend their answers. 

On  12 October 1949 plaintiff entered into a contract-FHA Form SO. 
2442-11-with P a r k  Builders, Inc. for the construction of certain apart- 
ment buildings and facilities on lands owned by the plaintiff. P a r k  
Builders, as a part  of the contract, executed and delivered to plaintiff 
a performance bond known in the building trade as "Federal Housing 
Administration Contract Bond -Dual Obligee." Defendant Phoenix 
Indemnity Company, hereinafter referred to as Indemnity Company, 
executed this bond as surety. At  that time W. B. Pollard, R. G. Burge, 
and Lawson Lester, Jr . ,  owned 199 of the 300 outstanding shares of com- 
mon stock of plaintiff, and ,T. ,I. Bolich, J r .  owned the remaining 101 
shares. F H A  owned the 100 shares-par value of $1.00 per share-of 
outstanding preferred stock of plaintiff. 

On 15 February 1051, Malcolm P. &Lean, J r .  acquired the 199 shares 
of Class A common stock of plaintiff from Pollard, Burge, and Lester, 
who were a t  that  time also the directors and officers of P a r k  Builders. 
On the same date McLean contracted to purchase from Bolich the remain- 
ing 101 shares of Class -2 common stock of plaintiff. 

As a part  of the contract of purchase and sale and as a consideration 
therefor, McLean executed and deliyered to Pollard, Burge, and Lester, a 
contract which contained a provision as follows: 

"The purchaser agrees, and has by this contract accepted the real 
estate and all improvements located thereon which is owned by the corpo- 
ration in its present condition, and agrees that  no claim shall be made 
against the parties of the first part  (Pollard, Burge, and Lester) indirid- 
ually or against P a r k  Builders, Tnc., or J. A. Rolich, J r . ,  of any nature 
~vhatsoever because of defective workmanship, defective or inferior build- 
ing materials in the structures located on said premises, and also because 
of any breakage or wear and teor that  has heretofore occurred to any of 
the structures or fixtures located in  said structures, it  being definitely 
understood and agreed that  the premises and all structures erected thereon 
and fixtures attached thereto are accepted in their present condition, and 
no guarantee of their conditions is made by the parties of the first part, 
P a r k  Builders, Inc., or J. *\. Bolich, Jr." 

Two years and ten months after the transfer of said stock and the exe- 
cution of said agreement, plaintiff instituted this action for damages for 
breach of the construction contract by P a r k  Builders for improper work- 
manship, the use of defective materials, and in other respects it is nnneces- 
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sary to detail. The action was originally instituied against the surety 
on performance bond only. On motion of Indeninity Company, P a r k  
Builders waq made an  additional party defendant. 

The defendants filed separate answers in which they denied the mate- 
rial a l leg~t ions  contained in the complaint and pleaded as a further de- 
fense and bar of the claim of the plaintiff the agreement entered into by 
McLean at the time he acquired the common stock of plaintiff. 

I11 paragraph 1 of the further ansners each defendant alleges in pa r t :  
". . . and Lief Valand, ths  .\rchitect responsible for the construction of 
the project under the provisions of said contract, certified to the Federal 
Housing Administration that said work in progress during the construc- 
tion of the project, and all work as finally completed, mas performed and 
completed in accordance with the ternzs of said contract including the 
plans. specifications, and drawings as said requirements . . ." 

I n  the second paragraph of their further ansmerf, the defendants plead 
the contract of release above quoted and allege that said contract is a bar 
to plaintiff'. right to recover herein. Paragraph 3 of said further answers 
is as follov s : 

"3. The defendant, P a r k  Builders, Inc., alleges that  in executing and 
delivering said contract and releaqe, set out in paragraph 2 of this Fur ther  
A n w c r  and Defense, Malcolnl P. McLean, J r . ,  was acting in behalf of 
and a. agent of the plaintifi; that  he had authority to so act and that  
the plaintiff. as principal, is bound by the acts of t h ~  said Malcolm P. 
McLcan. J r . .  in executing and delivering said contract to this defendant, 
Pa rk  Builders, Inc." 

On 1 7  JIarch 195-1 plaintiff filed a motion before the clerk of the 
Superior Court to strike paragraphs 2 and 3 and that  part  of paragraph 1 
above quoted of dcfendaats' further answer and d?fense. The clerk, on 
hearing tlie motion, entered an  order striking the quoted excerpt of para- 
graph 1 and declining to strike paragraphs 2 and 3. T h e n  tlie cause 
came on for lienring before the judge on appeal from the clerk, the judge 
enteiwl an order denying the n~ot ion  to strike the excerpt from paragraph 
1 of said further answers and striking paragraphs 2 and 3. H e  likewise 
denied the motion of defendants to  make &Lean an  additional party 
defendant and for leave to amend their further answers. Both plaintiff 
and defendants excepted and gave notice of appeal. The appeal was per- 
fected only by the defendants. 

S p r g  S. W h i t e  and Dnliact, XcLelrnan fur plaint ' f l  appellee. 
Brooks .  X c L e n d o n ,  B r i m  & Holderness  for original de fendan t  appel- 

l a n t ,  and  Womble, Car ly le ,  X a d i n  d: Snndr idge  artd Broaddus,  E p p e d y  
(e. Rrondrlus for atldif ional dp fendan f  appe l lan f .  
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R I I .  2 .  J .  There TI-as no error in the order of the court below 
declining to ;trike the quoted excerpt from the further answers of the 
defendants. I t  Ivas the duty of tlie architect in charge to exercise general 
supervisiun of the construction of the buildings contemplated by the build- 
ing contract for tlie purpose of determining whether the builder was 
furni-11i11g the type of building material and constructing the buildings 
in accordance TI it11 tlle plans and specifications. Consequently, the de- 
f e n d a ~ ~ t -  r i l l  have the right to offer coi~~petent  e d e n c e  in support of tlie 
allegation. Hence, inc111.ion of .nit1 allegation is neither i r r e l e ~  ant  nor 
immaterial. 

The iil~l~cllsllts discuss in their brief the alleged error of the court below 
in declining to make McI,ean a party defendant. Bu t  there is no excep- 
tion to -11-tain this assignment. 1-pon the signing of the order from ~ ~ h i c l i  
the defenJantc appealed,  the^ elected to particularize their objections to 
the order in the folloving language: "The defendants . . . each excepts 
sepal~itely to +o much of tlie foregoing order as strikes paragraphs 2 and 
3 of their respectire further a n i w r s  and defenses, and the judgment 
entered. and each appeals to the S ~ ~ p r c r n e  Court." Thu; the defendants, 
a t  tlie tinit. elected to direct their attack upon the order to so much thereof 
as itruch lm~agraphs  2 ant1 3. 'I'lley did iiot except to the refusal of the 
court to m:&r McLeaii a party d~fendan t .  Cur,.ie u. X a l l o y ,  185 S . C .  
206, 116 S.E. 361. 2ind, in any evelit, the refusal of the court to make 
l\fcLean a party defendant was well advised. The purchase of the out- 
standing cornnion stock from the then onnrrs thereof was by McLean as 
311 i~ldiritlual. ITe signed the so-called release as an individual. Hence, 
thece defend:tnt. may not he permitted to t ry  any action they may hare  
3gain.t 3IcLean in this suit. 

Tlie so-call~d release executed a t  tlie time and as a  art of the contract 
of p u r c l ~ a s ~ .  and ;ale was executed by tlle then owners as parties of the 
first part and by hlcLeaii as the party of the ~econd  part, as individuals. 
Neither the T elldorj nor the vendee lmrported to act for the corporation. - - 

TTliile ir is alleged that  McTJean, in executing tlie releace, "was acting 
i11 hphalf of and as a g m t  of the plaintiff; that he had authority to so act 
and that tile l~laintiff, as principal, is hound by the acts of tlie said 
l\lalcolm P. JlcLean, Jr . ,  in esecutirig and delivering said contract to 
Yark Builders, Inc.," the other specific facts alleged completely refute 
this allegation and make i t  nothing more tlian a conclusion. - I t  the time 
3CcLean signed the release contract, he was not a stockholder, director, or 
officer of plaintifi' corporation, and there is no allegation that  he was an 
einployee po-e>sing any a u t l i o r i t ~  n hnt3oever to act in behalf of plaintiff. 

Since XcLean. in executing tlle release contract, did not purport to act 
a; a11 agent of plaintiff, the queztion whether he  had authority to act in 
hchnlf of that  corporation does not arise. That  question does not arise 
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until and unless he professes to contract for and in behalf of his alleged 
principal. Air  Conditioning Co. v. Uouglass, ante, 170. 

A corporation is bound by the acts of its stockho'lders and directors only 
when they act as a body in regular session or under authority conferred 
at  a duly constituted meeting. "As a rule authorized meetings are pre- 
requisite to corporate action based upon deliberate conference, and intelli- 
gent discussion of proposed measures." O'Neal v. Wake C'ozinty, 196 
N.C. 184, 145 S.E. 28; Tutile 1). Building Corp., 228 N.C. 507, 46 S.E. 
2d 313, and cases there cited. 

"The separate action, individually, without consultation, although a 
majority in number should agree upon a certain act, would not be the act 
of the constituted body of men clothed with corporate powers." Angel &. 
Ames on Corporations, sec. 504. "Indeed, the authorities upon this sub- 
ject are numerous, uncontradicted, and supported by reason.'' Duke v. 
Markham, 105 N.C. 131 ; Tut f l e  v. Building Corp., supra, and cases there 
cited; 13 A.J. 465; 3 Fletcher, Cyc. of Corporations, 2917; Ballentine, 
Manual of Corporation Law and Practice, 591. 

I t  is apparent that at the time McLean acquired the stock of plaintiff 
corporation, the vendors were under the impression they might be liable 
individually in an action for breach of the building contract and were 
seeking to protect themselves against a suit for such breach. I t  would 
seem, therefore, that the release contract was made a part of the purchase 
and sale of the stock primarily for the protection clf the vendors. I n  any 
event, the action of McLearl in becoming a party t3 said contract was not 
binding upon plaintiff corporation. Whether Park Builders, Inc. has a 
cause of action against the vendors of the stock under said release contract 
will be determined by the verdict and judgment in this cause. If plaintiff 
recovers herein, Park Builders, Inc. may then assert its rights, if any, 
under said release contract. 

McLean is not a necessary party to this action. The rights of plaintiff 
may be fully litigated without making him either a party plaintiff or 
defendant. The action of the court in declining to make him a party 
defendant cannot be held for error. The motion of the defendants for 
leave to amend their answers was interposed for 1;he purpose of making 
allegations against McLean. Since XcLean was not made a party, the 
motion to amend is clearly without rnwit. I n  any event, i t  v-as a matter 
of discretion resting in the presiding judge. His action in declining to 
grant leare to amend is not reriewablrl. IIooper v. Glenn, 230 R.C. 571, 
53 S.E. 2d 843 ; ;lfotor Co. c. Wood, 238 S .C.  468, 78 S.E. 2d 391 ; Goode 
v. Barton, 238 N.C. 492, 75 S.E. 2d 398. 

Query: Since McLean has acquired all the stock of plaintiff, iq it now 
a corporation? This question is not  resented by this record. 

The judgment entered in the court below is 
Affirmed. 
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BOBBITT, J., dissenting: I n  considering plaintiff's motion to  strike, 
we deal with t h e  fclcts a l l egcd  

On 15 February, 1951, Pollald, Burge and Lester owned 199 shares of 
plaintiff's coinnlon stock. Bolich owned the remaining 101 shares. Pol- 
lard, Uurge and Lester owned common stock of defendant P a r k  Builders, 
Inc. They nere  interested, as stockholders, in both corporations. This 
was the state of affairs  when BLcLean purchased the 199 shares from 
Pollard, Burge and Lester, and the 101 shares from Bolich. 

The release was signed by McLean. I t  was executed as recited therein, 
"as a part of the consideration for the purchase of said stock." I t  pro- 
vides that  NcLean "accepted the real estate and all improvements located 
thereon . . . owned by the corporation in  its present condition." The 
release. by its terms, is i n  favor of defendant P a r k  Builders, Inc., as well 
as i n  favor of Pollard, Burge and Lester. 

On 15 February, 1951, claims, if any, against P a r k  Builders, Inc., 
"of any nature whatsoever because of defective workmanship, defective 
or inferior building materials i n  the structures located on said preniises," 
vested in P a r k  Terrace, Inc., the plaintiff. When McLean purchased the 
199 shares of common stock in plaintiff he agreed, as expressly prorided 
in the releaqe, that  no claim of this nature would be made against P a r k  
Builders, Inc. 

The plaintiff, a corporate entity, neither received nor gave a consid- 
eration. But  McLean became its sole common stockholder i n  considera- 
tion of his execution of the release. I t  is clear that  McLean individually 
is precluded by his express agreement from asserting any,claim against 
defendant P a r k  Builders, Inc., or the surety on its bond, or Pollard, Burge 
and Lester, of any nature whatsoever because of defective workmanship 
or defectire or  inferior building materials in the structures located on 
said premises. The question for decision is whether, upon the facts 
alleged, P a r k  Terrace, Inc., can assert such claims. 

I t  is alleged that  on 1 5  February, 1951, &Lean became, and presently 
is, the oyner of said 300 shares, the entire common stock of plaintiff; 
and that  the only other stock outstanding is the 100 shares of preferred 
stock. har ing  a par value of $1.00 per share, owned by the Federal Hous- 
ing Administration. 

The release is pleaded as a bar to plaintiff's action. The  case has been 
presented as turning upon the question as to whether the release is to be 
considered the contract of the plaintiff, the contention being that  McLean 
acted as agent for the plaintiff and by virtue of his authority as sole 
common stockholder. However, we consider the facts as alleged; and i t  is 
for this Court to  pass upon the legal significance of the allegations. I n  
so doing. we approach the question not to determine whether the release 
is in fact or  in law the corporation's contract but rather to determine 
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whether McLean can maintain under the guise of a corporation suit an  
action for his benefit as sole owner of the plaintiff'r; comnlon stock. 

A corporation is an  entity, distinct from its stockholders, although one 
individual owns its entire stock, or all but qualifying shares held by 
directors, 1 Fletcher, Cyc. of Corporations, see. 2!i; 18 C.J.S.. Corpora- 
tions, see. 4. 

Too, as stated in the opinion of the Court, "a corporation is bound by 
the acts of its stockholders and directors only when they act as a body in 
regular session or under authority conferred a t  a duly constituted meet- 
ing." Duke v. Markhnnz, 105 N.C. 131, 10 S.E. 1C117; Tutfle zq. Builrling 
Co., 228 N.C. 507, 46 S.E. 2d 313. These principles are re11 settled in 
this jurisdiction. So th ing  said herein is intended to indicate that  I 
viould modify or impair  the authorities cited. 

But  a corporation should not be permitted to serve as a device. instru- 
inent or agency to enable its beneficial owners, the stockholders. to accom- 
plish by indirection that  which their solemn covenant forbids. 

Sanl)o,vl, .7., in a state~nent oftcn cpoted, says: "If any gcner,~l rule 
can be laid down, in the present -tare of authority, it  is that  a corl)oration 
will be looked up011 a; a lcgnl entity a s  a general r d c .  and until d k i e n t  
reasol? to the contrary aplwars; hut, when the notion of legal entity is 
used to defeat p b l i c  convenience, j u d f r  wrong, protect fraud. or defend 
crime, the  la^  ill regard the coiporation as an association of persons." 
U n i t ~ d  S ' t n f ~ s  P. Jl i lzcnuXee Re+igc ,u fo r  [I'ransit Co., 142 Fed. 247 ;  see 
18 C.J.S., Corporations, aecq. 6 and 7 .  

,\nd Fletcher. op. cit., sec. -11, citing authorities, gires this .unin~ation:  
"-1 cla~sification of the evidential fact.; on wliich the corporate entit;r will 
be disregarded is necessarily impossible beyond ~,ucli categorie; as ( a )  
fraud, (b )  contravention of statute or lati-, (c)  contl~aventioil of contract, 
( d )  equitable titles or righty (e)  internal corporate t ran~act ions  among 
all shareholders or rnenlbers where third persons are not involvecl. ( f )  
mere agencies and undisclosed principalships, and the like." See. 1:; h i .  

Jur . ,  Corporations, sec. 7 .  
In  fTotne Fire  Ins. Co. 7%. E a r h ~ r .  93 N.W. 1081, the fact?. in brief, 

lvere these : . \n individual puwlifi~ed all of a colporation's out-tanding 
capital itock. the :eller~ being stoc?il~oltlc~~s, direct ori and of;iccr; of the 
corporation. -1fter ownership and control had pa-sed to the purchaser, a 
suit was brought hv the c~orporation to iccoi-er from one of the qellerq on 
the ground of alleged prior mismanagement of the corporation's affairs. 
Upon the premise that  stockholders who acquire their shares and interest 
in the corporation from the alleged n-rongdoer hare  no standing to com- 
plain thereof, (with which we are not concerned,~ the court, opinion by 
Pound, C., s a y  : "Conceding, then, that all of the present stockholders 
are so circumstanced that no relief should be afforded them in a court of 
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equity. niay the corporation recol-er, notwithstanding? We think not. 
Where a corporation is not asserting or endeavoring to protect a title to 
property, it  can only maintain a suit in equity as the representative of its 
stockholders. I f  they have no standing in equity to entitle them to the 
relief sought for their benefit, they cannot obtain such relief through the 
corporation or in its o v n  name. (Citations) I t  would be a reproach to 
courts of equity if this were not so. I f  a court of equity could not look 
behind tlie corporation to the qhai-eholders, who are the real and sub- 
stantial beneficiaries, and ascertain whether these ultimate beneficiaries 
of the relief i t  is asked to grant  have any standing to denland it, the 
maxim that equity looks to the substance, and not the form, would be very 
nnich limited in its application. ' I t  is the province and delight of equity 
to brush away mere formq of  la^.' Post ,  J., in Fitzgerald v. Fitzgerald 
d -lflla~/ory Cons f ruc f ion  ('onlprruy, 44 Seb .  463, 493, 62 N.W. 899. KO- 
\\-here is it  more necewarp for courts of equity to adhere steadfastly to 
this maxim, and aroid the danger of allowing their remedies to be abused, 
bp penetrating all legal fictions and disguises, than in  the complex rela- 
tions growing out of corporate affairs. Accordingly, courts and text- 
writers have been in entire agreement that  equity will look behind the 
corporate entity, and consider n-ho are the real and substantial parties in 
interest, whenever i t  becomes necessary to do so to promote justice or 
obviate inequitable results." 

The distinguished jurist, (later Iriio~rn to us as Dean Pound) ,  con- 
cludes: "To permit person. to recover through the medium of a court of 
equity that  to which they are not entitled, simply because the nominal 
recorer- is hy a distinct pereou through whom they receive the whole 
actual and substantial benefit, and that nominal person would, in ordi- 
nary  ca.es, as representing beneficiaries having a right to recover, be 
entitled to relief, is perrersion of equity. I t  turns principles meant to do 
justice into rules to be administered strictly without regard to the result. 
I t  is contrary to the very genius of equity. When the corporation comes 
into equitg and seeks equitable relief, Tre ought to look a t  the substance of 
the proceeding, and, if the beneficiaries of the judgment sought have no 
standing in equity to recover, we ought not to become befogged by the 
fiction of corporate indiriduality, and apply the principles of equity to 
reach an inequitable result." 

"Tliu< i t  has been held that where a corporation was but the instru- 
mentality through ~ h i c l i  an individual for convenience tranqacted his 
business, all of the authorities, not only equitg, but the lam itself, would 
hold such a corporation bound as the owner of the corporation might be 
bound, or conversely, hold the owner bound by acts which bound his corpo- 
ration. L1~z~'eZlyn I r o n  'IITod.s 1'. ,lbbott K i n n e y  Co., 172 Gal. 210, 214, 
155 P. 9$6; Indzrstrial Resenrch Corp. 2). General Notors  Corp. (D.C.) 29 
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F. (2d) 623, 625. I n  the case of C'arX: c. -lfill::ap, 191 Cal. 765, 782, 
242 P. 918, 925, the Court states : 'Tlie doctrine oi' corporate entity is not 
so sacred that  a court of equity will hesitate to look through form to the 
substance of the thing, and it may, in proper castls, ignore it to preserve 
the rights of persons imposed upon or circumvented by fraud. I n  such 
cases, corporate fiction is disregarded.' That  this rule is not limited to 
equity is clearly stated in L l e r x l l y n  I r n j ~  1l'orlr.s u.  Bbbo t t  Kinney Co., 
supra ,  and the cases there cited." JI iraDifo  I - .  S a n  F m n c i s c o  D a i r y  Co., 
47 P. d 530 (Cal. 1935). 

I n  North Carolina, legal and equitable rights and remedies are deter- 
mined in one and tlie same action. Constitution of S. C., Art. I V ,  sec. 1 ;  
Reyno lds  v. Reyno lds ,  205 K.C. 579, 182 S.E. 341. 

The foregoing principles have been applied to diverse factual situations 
in  a multiplicity of cases in other jurisdictions. Ct is generally accepted 
that  "disregarding corporate entity" does not connote that  the corporation 
has ceased to exist. Xor  will corporate entity be disregarded when to do 
so would prejudice the corporation's creditors or other third parties. I t  
is fundamental tliat the court will look behind the corporate entity only 
in  relation to the facts of an  appropriate case and to further the ends of 
justice. 

I f  it  should appear, when tlie evidence is dereloi~ed, that  NcLean would 
be the beneficiary of any recovery by the corporat Ion herein, the corpora- 
tion in such case would in reality, prompted by 31 clean's  ownership and 
control, be acting as his device, instrument or agency to reap for him 
a n  unjust gain. A court of equity should not pe rn~ i t  the concept of corpo- 
rate entity to aid him in such conduct. 

I t  should be noted, however, that we are coi cerned now only with 
pleadings. The evidence, of course, may cast a different light both upon 
the questions presented and the legal principles applicable thereto. 

I n  my view, the challenged allegation* are relevant. The defense, in 
substance, is that the plaintiff cannot maintain this action because Mc- 
Lean, the beneficiary of the recovery, has contracted that  such claim will 
not be made. Unless RlcLean is barred, the corporation is not barred. 
Hence, it seems to me that McLeai: is a :ircesqaly party. Therefore. I 
would reverse the ruling striking the clial!enged ,111egations and remand 
the cause with instructions tliat XcLean be made a party. 

JOHNSON, J., concurs in dissent. 
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HAROLD SUITS v. OLI) E Q V I T Y  LIFE ISSURASCE COMPANY. 

(Filed 4 February, 1065.) 
1. Process § 8e- 

Findings to the effect that defendant insurance company and its prede- 
cessor solicited applications for insurance, delivered policies and collected 
premiums in this State through the United States mail is sufficient to show 
that defendant was transdcting business in this State within the meaning 
ot G.S. SS-164 ( e ) ,  and that process served on the Insurance Commissioner 
in compliance with this statute renders defendant amenable to the juris- 
diction of our courts, and meets the requirements of due process. 

2. Appeal and Er ror  § 6c (3)- 
When it is claimed that findings of fact made by the judge are  not sup- 

ported by competent evidence, a litigant who would invoke the right of 
i e ~ i e w  must point out specifically the alleged error by exception duly taken, 
and an assignment of error alone mill not suffice. 

3. -4ppeal and Er ror  5 23- 
The function of the assigniuent of errors is to group and bring forward 

such of tlie esceptions previously noted in the case on appeal as  appellant 
desires to preserve and present for review. 

4. Appeal and Er ror  5 W- 

An assignment of error not slipported by an exception will be clisre- 
gnrded. This rule is mandatory and will be enforced ex mero rnotu. 

A sole exception to the judgnient presents for review the single question 
whether the facts found support tlie judgment, and does not present the 
findings of fact or the evidence upon which they are based. 

,\PPESI, by defendant froin SAnrp,  Special  Judge,  a t  1 2  Ju ly ,  1954, 
Term of GUILFORD (Greensboro 1)ir is ion) .  

Ci r i l  action to recover on policy of life insurance, heard  below on 
special appearance and motion of the defendant to quash service of process 
upon it. 

The  fol loving facts  n e r e  found by the court : 
"1. The  plaintiff, Haro ld  W. Suits,  is  a . . . resident of Guilford 

County. N o r t h  Carolina. 
"2. The  defendant, Old E q u i t y  L i fe  Insurance  Company, is a corpora- 

tion. organized and  existing under tlie l a m  of the S ta te  of I n d i a n a  . . ., 
and is qualified to  do business i n  Ohio and Ind iana .  

"3. On or  about F e b r u a r y  21, 1950, the  defendant, Old Equi ty  Life  
Insurance Company, a stock company, entered into a re-insurance agree- 
ment  with Old E q u i t y  Insurance  Company, a n  assessment company, 
under n-hich agreement tlie defendant, Old E q u i t y  L i fe  Insurance  Com- 
pany,  assumed and agreed to perform all . . . the  terms, provisions, and 
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obligations contained in the insn~~ance policies which Old Equity Insur- 
ance Company had issued and which were outstanding. 

"4. The officers executing the contract of re-insurance in behalf of 
Old Equity Life Insurance Company and Old Equity Insurance Company 
were the same individuals. 

<( 5. Old Equity Insurance Company was engaged in the business of 
writing life, health, accident, and hospitalization i Isurance policies in all 
48 states and the District of Columbia. 

"6 .  The defendant, Old Equity Life Insuranze Company and Old 
Equity Insurance Company were never licensed to do business in  North 
Carolina, had no property in Korth Carolina ar.d had no regular em- 
ployees, officers or insurance salesn~en in  North Carolina and never for- 
mally designated any process agent as such. 

"7. During August of 1949, Old Equity Insurance Company mailed 
to the plaintiff, Harold Suits, at  his home in Glilford County. North 
Carolina, . . . a solicitation for the purchase of a lifetime income pro- 
tection policy of insurance. Two application blanks were included in 
the solicitation to the plaintiff, and on the application blanks there was 
a printed notice that if the applicant used only ore blank he should give 
the other to a friend or some member of his or her family. . . . 

"8. On or  about August 29, 1949, the plainti;?, Harold Suits, filled 
out one of the application blanks and mailed it i n  (Guilford County to the 
Old Equity Insurance Company, Gary, Indiana. H e  included the first 
premium. 

"9. On the basis of the application and receipt of the first premium, 
Old Equity Insurance Company issued to the plaintiff its Life Time 
Income Protection Policy of Insurance KO. LN78.105, . . . This policy 
stated that disability benefits were payable for mcidents that occurred 
after September 1, 1940. I t  further stated that  '3y r i r tue  of the policy 
and while the same remained in force, that the plaintiff Tyas a member 
of Old Equity Insurance Company and entitled to vote at  its annual 
meetings or any special meetings of its members. 

"10. The aforesaid policy of insurance was issued by Old Equity 
Insurance Company and mailed in Indiana to tht. plaintiff who received 
i t  at  his home in Guilford County, Korth Carolina, by use of the U. S. 
Mails. 

"11. Sei ther  Old Equity Insurance Company nor Old Equity Life 
Insurance Company has eyer advertised or solicited applicants for insur- 
ance within the State of North Carolina by advertisements in newspapers 
or magazines or through the media of radio or television, but did adver- 
tise and solicit persons in North Carolina through the U. S. Mail. 

"12. During December of 1949 the plaintiff recsived through the 0. S. 
Mail a little booklet from the Old 'Equity Insurance Company. . . . The 
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booklet set out a partial list of claims paid by Old Equity Insurance 
Company and according to this list at least 40 claims had been paid to 
citizens and residents of the State of North Carolina. At the same time 
the plaintiff received the booklet, he also received another solicitation 
from Old Equity Insurance Company together with another application 
blank to double the benefits which he already had on his policy. The 
plaintiff did not submit this application blank. 

"13. Old Equity Insurance Company issued and delivered contracts of 
insurance to other residents of North Carolina and collected from those 
insured by it the premiums agreed to be paid by the insured. 

"14. On or about Sovember 1, 1952, the plaintiff was seriously injured 
in an automobile accident in Guilford County, North Carolina, and the 
plaintiff promptly gave notice to the defendant of his injury but the de- 
fendant has not paid anything to the plaintiff under the terms of the 
insurance policy. 

"15. Prior to the t.ime of the plaintiff's injury the plaintiff had paid 
all premiums due by depositing same in the mails in North Carolina for 
transmission to the defendant at its ofice in Gary, Indiana. The plaintiff 
has been at  all times a citizen and resident of Guilford County, Xorth 
Carolina. 

"16. During March of 1953 [he defendant sent a claims adjuster, Nr .  
R. J. Alley. to the State of Sor th  Carolina from Indiana to investigate 
the claim of the plaintiff. Mr. -2lley interriewed the plaintiff at his home 
in Guilford County concerning his injuries. No other adjuster for either 
Old Eqnity Life Insurance Company or Old Equity Insurance Company 
ever came to Sor th  Carolina, but claims have been paid by issuance of 
checks in Gary, Indiana, drawn on Indiana banks and forwarded to 
claimants r i a  the U. S. Mails. 

"17. On or about Llpril 6, 1954, the plaintiff instituted suit in the 
Superior Court of Guilford County, Greensboro Division, and caused 
two copies each of summons and complaint to be served on the Insurance 
Commissioner of North Carolina pursuant to the General Statutes of 
Rorth Carolina, G.S. 55-164 (e). All . . . the statutory requirements 
relating to the method of servicr of process on the defendant were properly 
performed by the plaintiff. 

"18. Old Equity Insurance Company and the defendant, Old Equity 
Life Insurance Company transacted business in the State of North Caro- 
lina without a license and issued and delivered a policy of insurance to a 
citizen and resident of this State. 

"19. This is a suit arising out of such policy of insurance. 
"20. The issuance and delivery of such ~ o l i c y  of insurance was a sig- 

nification of the agreement of Old Equity Insurance Company, which 
agreement is binding upon the defendant Old Equity Life Insurance 
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Company, that service of process upon the Commissioner of Insurance of 
Korth Carolina in the method followed by the plaintiff would be of the 
same legal force and validity as personal service of process in this State.'' 

Upon the foregoing findings of fact the court concluded as a matter of 
law that the service of summons is legal, valid, and binding upon the 
defendant, and accordingly entered judgment denying the defendant's 
motion to quash the service of process. From the judgment so entered, 
the defendant appealed. 

Brooks,  McLendon,  B5inz R. Holdorness, b y  G. Xe i l  Daniels, for defend- 
an t ,  appellant. 

S m i t h ,  Xoore ,  S m i t h  d Pope,  h y  B y n u m  N .  Hunter ,  for plaintiff, 
appellee. 

J o m s o x ,  J. I t  is manifest the facts found by the court below disclose 
that  the defendant and its predecessor were transacting business in the 
State of North Carolina within the meaning of G.S. 58-164 (e)  and that 
the service of process under this statute was sufficient to meet the require- 
ments of due process and hold the defendant amenable to the jurisdiction 
of the Superior Court of Guilford County. See Lunceford v. Association, 
190 N.C. 314, 129 S.E. 805; T r a v e l ~ r s  Heal th  Assg. v. Virg in ia ,  339 U.S. 
643, 70 S. Ct. 927, 94 L. Ed. 1154; In lemat ional  Shoe Co. c. Tl'ashington, 
326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95, 1 G 1  A.L.R. 1057; Parnzelee v. 
I o w a  S ta te  Travel ing Alsn's Asso., 206 F. 2d 518, cert. den. 346 U.S. 877, 
98 L. Ed. 384; Zacharakis v. B u d i e r  H i l l  X u t u a l  Insurance Co., 120 
N.Y.S. 2d 418 ; Annotation: 94 L. Ed. 1167, 1175. 

The appeal seems to be predicated in  the main upon assignments of 
error to the effect that the court erred in making findings of fact Sos.  5, 
13, 18, and 20. Ru t  these assignments are not s ~ p p o r t e d  by exceptions 
previously noted as required hy our rules. See Rules 19 (3 )  and 21, 
Rules of Practice in  the Supreme Court, 221 K.C. 544. 

T h e n  i t  is claimed that findings of fact mad(, by the judge are not 
supported by competent evidence, a litigant who would invoke the right 
of review must point out specifically the alleged error. This he must do 
hy exception. The assignment of error alone mi 1 not suffice. TVorsley 
1 % .  Rendering Co., 239 N.C. 547, 80 S.E. 2d 467; Donne11 v. Cox,  240 
S . C ' .  259, 81 S.E. 2d 664. 

The function of the assignment of errors is to group and bring forward 
such of the exceptions previously made and noted in the case on appeal 
as the appellant desires to preserve and present to the Court. Moore V .  

Crosszcell, 240 N.C. 473, 82 S.E. 2d 208 ; Dobias v. W h i t e ,  240 N.C. 680, 
83 S.E. 2d 785; Bawls v. Lupton ,  193 N.C. 428, 1.37 S.E. 175. Therefore 
an assignment of error not supported by an exception mill be disregarded. 
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Aloore L'. C ~ o s s u ~ e l l ,  supra; Donnell v. Co.c, supra; b'. c .  Gordon,  ant$,  
356. This  rule  is manda tory  and  will be enforced ea: mero motu .  Ander-  
son v. FIeatiny Co., 235 N.C. 138, 76 S.E. 2d 458;  Donnell v. Cox,  mprcr; 
P r u i f t  2..  Il'ood, 199 N.C. 788, 156 S.E. 126. 

T h e  only exception i n  the instant  record is the  general exception to the  
judgment. T h i s  brings here f o r  review the single question whether the 
facts  found support  the judgment. I t  does not br ing u p  f o r  review "the 
findings of fac t  o r  the e ~ i d e n c e  on which they a r e  based." Hoorer  c. 
Crotts,  232 N.C. 617, 6 1  S.E. Sd 705;  Bailey v. IIIcPlzerson, 233 S . C .  231, 
63 S.E. d 559; G ~ e e n a  v. Spivcy, 236 S .C .  435, 73 S.E. 2d 488. 

H e r e  the findings of fact  support  the judgment. This  suffices to work 
a n  affirmation of the  judgment helow. F u r t h e r  discussion is not necessary. 

Nevertheless, we have examined the record and conclude tha t  tlle de- 
terminative findings of fac t  a r e  not  subject t o  successful challenge. The 
record is f ree of prejudicial o r  reversible e r ror  and tlle judgment i.: in  
accord ~ v i t h  the decided weight of authori ty .  

T h e  cases cited by  the defendant a r e  distinguishable or a r e  not cnn- 
sidered authoritative. 

T h e  judgment below is 
Affirmed. 

LOSR'IE B. HOLRROOK v. ALLEN J, PAGE. J. 1,. LORBACHER, BRUCE 
JOSES ASD CIIARIZS C;. CHILDRESS. 

(Filed 4 February, 1953.) 

Automobiles §§ 18d, 1811 (4)-Evidence hcld sufficient to nlalie out prima 
facie case of concurrent negligence. 

Plaintiff, a passenger in a car, was injured in a collisio~l betveen the car 
and a truck. Plaintiff's evidence is he ld  sufficient to support the inferences 
that the drirer of the car was negligent in traveling a t  a high and unlawful 
rate of speed along a c i t ~  street and in failing to exercise due care in keep- 
ing n proper lookout, and that the driver of the truck was negligent in that 
he drove the truck from a private clrirewxg into the street in the nighttime 
without lights or signal and without exercising due care to maintain a 
proper lookout, and thnt the negligence of each united and concurred in 
producing the collision, and, therefore, motion of one of defendants for 
inroluntary nonsuit was properly denied, notwithstanding his evidence 
that he wns free of neqligence or that the negligence of the other driver was 
the sole cause of the collision. 

APYEAL by  defendant Childresq f r o m  Fountain,  Special J ~ i d g ~ ,  and  a 
jury. April 1954 Civil T e r m  of D U R F I . ~ .  
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Civil action to recover for personal injuries resulting from a collision 
of two motor vehicles on a street in the city of Durham. 

The collision occurred in the nighttime on dngier Avenue near the 
home of the defendant Childress. The vehicles inrolved were a Plymouth 
automobile and a Cherrolet truck. The Plymouth, owned by the defend- 
ant Page, was being operated by the defendant Jones, with Page being . 
present therein; the Chevrolet truck, owned by the defendant Lorbacher, 
was being operated by the defendant Childress. The plaintiff was a 
passenger, asleep, in the Pluymouth. The collision ensued when the de- 
fendant Childress operated the truck into the street from a driveway at 
his house as the Plymouth, traveling eastwardly cn Angier Avenue, was 
approaching and passing the Childress home. The plaintiff instituted 
the action against the owner and operator of each rehicle on the theory 
of agency and concurrent negligence of both drivers. 

Issues were submitted to and answered by the jury as follows : 
"1. Was the defendant Charles G. Childress acting as an agent, servant 

or employee of the defendant J. L. Lorbacher and about his master's 
business at the time of and in respect to the injury complained of 1 An- 
swer : No. 

"2. Was the plaintiff injured by the negligence of the defendant Bruce 
Jones, as alleged in the complaint ? Answer : Yes. 

"3. Was the plaintiff injured by the negligence of the defendant 
Charles G. Childress, as alleged in the complaint 1 Answer : Yes. 

"4. What amount of damages, if :my, is the plaintiff entitled to re- 
cover ? ,inswer : $14,551.00." 

From judgment entered upon the verdict, the defendant Childress ap- 
pealed. He  brings forward only the assignment of error relating to the 
refusal of the court to allon. his motion for judgment as of nonsuit. 

B u a r k ,  Y o u n g  cf X o o ~ e  aiid ,Tordan cf W r i g h t  for Charles  G. Childress,  
de fendan t ,  appel lant .  

A l l en ,  Henderson cf 15'illia~ns and W h i t e  cf Il'hite for plaint i f f ,  a p  
pcllee. 

J o ~ w s o s ,  J. The case involves no new question requiring either a 
detailed statement of the evidence or an extended discussion of the con- 
trolling principles of lam. 

The eridence on which the plaintiff relies is sufficient to support these 
inferences: (1) that Jones, the driver of the Plymouth, was negligent 
in that he was driving along Angier Avenue at a high and unlawful rate 
of speed and failed to exercise due care in keeping a proper lookout; ( 2 )  
that Childress was negligent in that he operated the Chevrolet truck from 
a private driveway into or upon Angier Avenue in the nighttime without 
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lights or signal and without exercising due care to maintain a proper 
lookout; and ( 3 )  that  the collision was the direct and proximate result 
of the independent, negligent acts or omissions of the defendant Jones 
and the independent, negligent acts or omissions of the defendant Chil- 
dress, x i t h  the negligence of each driver uniting and concurring and con- 
tributing as a proximate cause in producing the collision and the resultant 
injuries to the plaintiff. 

True. the crucial evidence on which the plaintiff relies is sharply con- 
tradicted by the evidence of the defendants. And i t  niay be conceded tliat 
the evidence on vrhich the defendant Childress relies, omitted here as nor 
being pertinent to decision, was sufficient to have sustained a jury-finding 
in  his fal-or. either on the ground tliat he ITas free of negligence or upon 
the theory that  in any event the negligence of the defendant Jones was the 
sole proximate cause of the collision. Severtheless, a study of the record 
impels the conclusion that the evidence adduced made out a prima f a c l e  

case of actionable negligence against the defendant Cliildress and alscl 
against the defendants Jones and Page on the theory of concurrent negli- 
gence. under application of the principles illustrated and explained in 
the decisions cited in Rurnc/urdner e. Allison, 238 N.C. 621, top p. 626. 
78 S.E. 2cl 752, mid, p. 756. See also Blalock c. Hart, 339 K.C. 475. 
80 S.E. 2d 373. 

The court belon- properly submitted the case to the jury. The ~ r r t l i c r  
and judgment will be upheld. 

No error. 

(Filed 4 Ibbruary, 19.55.) 

Pleadings 8 :  Process 5 11- 

The discretionnrg denial by the trial court of a ~uotion to amend the  
plendinc5 a n d  process is not  reriennble in the absence of manifest abuse 
of diecrction. 

,%PPE.~L by plaintiff from Patton, Sl~eciul J., ; \hrcl l  Ext ra  Civil Term 
1954 of MECICLEKBURG. 

Motion by the plaintiff that the court ('exercise its diwretion by p r -  
mitting a d  ordering the process and pleadings in thi.: cause to he 
amended by striking out the ~ v o r d ~ ,  'Eckerd's, Incorporated,' whererei. 
they may appear, and inserting in lieu thereof the ~ ~ o r d s  'Eckerd Drugs. 
Incorporated,' a Delaware corporation; and that the said Eckerd Drug;, 
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Incorporated, be allowed thir ty days within which to answer or otherwise 
plead from date of service of said process." 

The trial court, after hearing the evidence, made findings of fact and 
conclusions of law and entered the following order : "Upon the foregoing 
FINDIXQS OF FACT ASD CONCJ,VSIOSS OF LAW, and in the discretion of the 
Court, i t  is ORDERED that plaintiff's said motion be, and the saine is hereby 
denied." 

The plaintiff appealed assigning error. 

H u g h  -41. McAuZay a n d  TT.'ellSng & W e l l i n g  for P l a i n t i f ,  Appel lant .  
K e n n d y ,  K e n n e d y  & H i c k m a n  for De fendan t ,  Appel lee .  

PARKER, J. Eckerd's, Inc., is a North Carolina corporation. Eckerd 
Drugs, Inc., is a Delaware corporation. 

G.S. 1-163 is captioned "Amendments in Discretion of Court." The 
material part  of this statute reads: ('The judge or court may, before and 
after jud,ment, in furtherance of justice, and on such terms as may be 
proper, amend any pleading, process or proceeding, . . . by correcting a 
mistake in the name of a party . . ." 

I t  is not necessary for us to decide whether the plaintiff by his motion 
is seeking to correct a mistake in the name of the defendant, or is seeking 
to substitute a different corporation for the present defendant without 
serrice of process. The  tr ial  court in i t s  discretion denied plaintiff's 
motion. N o  manifest abuse of discretion is made to appear. The court's 
ruling is not subject to review. Gordon z'. G a s  CO., 178 N.C. 435, 100 
S.E. 878; Hogsed v. Pear lman ,  313 N.C. 240, 195 S.E. 789; B y e r s  V. 
Byers ,  223 X.C. 85, 25 S.E. 2d 460; Plzarr z.. P h ~ r r ,  223 N.C. 115, 25 
S.E. 2d 471. 

The judgment of the lower court is 
-4ffirmed. 
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ARTHUR NEBEL a m  WIFE, RIARIE NEBEL, r. WILLIAM NEBEL, 
IIARION NEBEL, J. A. BAKER -4SD TVILLIAJI H. ABERNATHT, DIREC- 
TORS OF NEBEL KNITTISG COJIPANP, A K D  S E B E L  KNITTISG COJI- 
PANT, A CORPORATIOX. 

(Filed 2 March, 1935.) 
1. Pleadings § l3-- 

Allegations of the answer not amounting to a counterclaim are  deemed 
ctenied without the necessity of a reply. G.S. 1-150. 

2. Mandamus l- 
V f l r i d ( ~ ~ ? z r t ~ ~  will lie only to conlpel an inferior tribunal, board. corpora- 

tion, or person to perform a clear legal duty at  the instance of a lxirtr 
having a clear legal right to demand such performance. 

3. Corporations 1 C- 

Whcrc. in an  action by n~i l~or i ty  stocl<holders to compel the directors to 
dec la~e  diriclenils ont of the accumulated profits of the corporation, the 
pleadings raise issues of fact, m n n d a m ~ t s  may not issue until the issues of 
fact raised by the pleadings have been finally adjudicated on their merits 

4. Samc- 
In  an action by minority stockholders to compel the declaration of divi- 

dends. the setting aside of the corporate profits as working capital by reso- 
lution at  a stockholders' meeting held subsequent to the institution of the 
action and the filing of all pleadings, shoiild not be considered on the issue 
as to \rhether the corporate earnings had been set aside in accordance with 
the provisions of G.S. 55-113. but the issue with respect to compliance with 
the statute must be determined in accordance with the issues of fact raised 
by the pleadings. Amick v. CobTc, 2'52 N.C. 484, cited and distinguished. 
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5. Same--Pleadings held no t  to  raise issue of bad faith of controlling stock- 
holders in setting aside al l  profits for  working capital. 

I n  an  action by minority stoclrholders to compel the declaration of divi- 
dends. the complaint alleged that  the controlling ~toclrholders had pursued 
a policy of paying inadequate diridends in order to minimize Federal 
income taxes upon their own personal incomes, and that  the stocliholders 
had not set aside the accunlulated profits as working capital in the manner 
prescribed by G.S. 55-115. The answer alleged t h , ~ t  the bulk of the yearly 
profits had been used as working capital in expanding and modernizing the 
corporation's plant and equipment in substantial compliance with G.S. 
55-115, and that  plaintiff sloclrholders, with full  knoxr-ledge, had approved 
and acquiesced therein. UcltZ: The> pleadings do not raise the issue of 
nrllether the controlling stoc1;holders acted arbitriirily and in bad faith in 
setting aside all the profits as worlring capital. The pleadings do raise the 
question as  to whether or not the plaintiffs are  eritopped from challenging 
the e~pendi tn re  of accuninlntetl profits for plant and equipment. 

6. Trial § 37- 
The issues in an  action arise upon the pleadings filed, and the parties 

may not agree upon improper issues or alter the iwnes by the introduction 
of evidence or by the theory of trial. 

7. Corporations § 16- 
The setting aside of a part of the corporate profits for the expansion of 

plant facilities and for the purchase from time to time of new and up-to- 
date  machinery to replace obsolete equipment, is a common practice usually 
essential to the normal g r o ~ r t h  and derelopment of a corporation. and such 
expenditures will be presumed to have been made in good faith in the 
absence of fraud or proof of bad faith. 

I n  an  action by minority stocliliolclers to compe, the declaration of diri- 
dends, uncontradicted evidence tending to show that  prior to the institn- 
tion of the action a par t  of the accumulated profits of the corporation had 
been e\pencled in plant e ~ p a n s i o n  and equipment with the full Bnowledge 
and approval of plaintiff stockholders, entitles clefendants to an instruction 
that  if the jury believes the evidence to find in the affirmative the issue of 
estoppel of plnintiffs to challenge such esgenditnres. 

9. Same- 
The fact that substnnti:~lly all of the quick assets of a corporation are  

invested in inventories is not a bar p e r  .re to the declaration of a diriclend, 
since the corporation may nerertheless declare n diridend out of profits 
and borrow the money for l m y m n t ,  and then liquidate the loan by dispos- 
ing of finished goods, collecting receivables, and reducing its inventory of 
ran- materials. 

10. Same- 
Ordinarily, a minority stocliholAer is entitled to r)~n~idanalts  to compel the 

declaration of diridencls out of accumulated profits in excess of such par t  
of the profits as have been set aside as worliing c::pital. G.S. 55-113. 
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11. Same- 
W11ele a ~or~)ori i t ion 1x1s i~~adrer ten t ly  failed to take action with respect 

to  setting aside capital in compliance with G.S. 53-115, nzmdarnus will not 
lie ta compel the distribution of all the accumulated profits without regard 
to the financial needs of the corporation, but  in such instance, mandatory 
inj~inctiori nil1 lie to colnpel the stocliholders to set aside a reasonable 
l~ortion of the accunlnlzted profits a s  ~yorlring capital, and to declare a 
tli\ idend only out of such part  of the accumulated profits as  can be applied 
to di~-idends in the xise adn~irlistration of a going concern. 

J o ~ r r s o s ,  J., dissenting. 

- ~ P P E B L  by defendants f r o m  XtKei f l~en ,  Special  Judge ,  N a r c h  Term, 
1954, of N F ~ I ~ I . E ~ B ~ R ( ~ .  

Plaintiffs,  x h o  a re  the o n n e l s  of 29.6 per cent of the outs tanding stock 
of the defendant corporation. instituted this action f o r  a wr i t  of man- 
(ln~,zu,\ to compel the directorb of ;he corporation to declare immediately 
a d i \ idend  of the  nhole  of the acc~llnuiated profits of t h e  corporation, u p  
t o  and  including 31st December, 1932, i n  the  sum of $1,414,045.17. 

It is alleged i n  plaintiffs' complaint tha t  a t  the regular annua l  meeting 
of the stockholders a n d  directors of the defendant corporation on 28th 
J a ~ l n a l y ,  1953, no action lvas taken by the >tockholtlers n i t h  respect to  
-et&ig a s ~ d e  nork ing  caliitiil f o r  the corporation, and  n o  working capi tal  
f o r  the corporation TTas set aside or reserved; and, a t  the  directors' meet- 
ing, x h i c h  was  held immediatel- fol loning the  meeting of t h e  stock- 
Lulciel.. the  plaintiff A r t h u r  S e i ~ e l  111o~ed t h a t  the directors declare a 
t l i ~ l d e ~ i t l  of the  nhole  of the  earned hurplus o r  accumulated profits of 
the c o ~ . ~ m r a t i o a  ab of 31.t Decemhcr. 1952. T h e  motion failed to  get  a 
second and the meeting adjouriicd n itliout declaring a n y  dividend what- 
soe7 er. 

The  additional allegation> i n  the complaint 11po11 n h i c h  the plaintiffs 
habe thc i r  r igh t  to  t h e  relief they seek. a r e  contained i n  the  numbered 
paragraphs set ou t  belo~r-: 
"17. T h e  defendants X a r i o n  S e b e l  and T i l l i a m  Nebel, by v i r tue  of 

their  onnersh ip  of a major i ty  of the stuck, a re  i n  a position to control 
and do  i n  fact  completely dominate and control the  stockholders meetings 
of the corporation and  hence the d i ~  idend. pol icr  of the  corporation. 

"18. T h e  defendants V i l l i a m  S e b e l  and  N a r i o n  S e h c l  h a ~ e  a t  a l l  
time. since the  incorporation of the  corporate defendant  under  the l a w  
of the Stnte  of N o r t h  Carolina, controlled and directcd the  dividends 
policy of the corporation for  their  o u n  p e r m ~ a l  benefit and advantage, 
i n  order t o  minimize the Federnl Income Taxes upon the i r  own personal 
income.. ra ther  t h a n  f o r  the  hmefi t  of all  of the stockholders of the  
corporation. 
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"19. The defendants have a t  all timm since the inoorporation of the 
Company in North Carolina pursued a studied po1it:y of paying grossly 
inadequate dividends, representing only a small fraction of the net profits 
after taxes earned by the corporation, and have t tereby depressed the 
market rwlue of the plaintiffs' stock so that  there is no market for  the 
plaintiffs' shares, thereby depriving tliein of the opportunity to sell their 
stock on the open market a t  any  figure approaching its true book value, 
and have further deprived then1 of a fa i r  return on their investment by 
denying them their fa i r  share of the corporate income. 

"20. The plaintiffs are adrised and believe that  they are entitled to 
have the provision of Y. C. G. S. 55-11> complied with, and the whole of 
the accumulated profits of the corporation declared as  a dividend, and 
that  the defendant corporation and its majority stockholders and direc- 
tors who control and dominate same hare  declined and refused and still 
decline and refuse to declare suoh a dividend; that  the plaintiffs have no 
remedy other than nzcltr,innllls to enforce their rights." 

The defendants filed an  answer in which they adxrit that  the plaintiff 
Arthur Nebel, a stockholder and director of the defendant corporation, 
moved to pay out as a dividend the "entire earned surplus" as of 31st 
December, 1952. With respect to the dividend policy of the corporation, 
they allege in  their fur ther  answer and defense (1)  that  all actions in 
regard to the payment of dividends have been taken "with due considera- 
tion a t  all times to  the financial condition and the operational needs of 
the defendant company"; (2 )  "that the defendant Company does not 
now have any funds available for the payment of di~ridends and, in any 
sound exercise of reason and judgment, should not now undertake to pay. 
nor be required to pay, any  dividends"; ( :3)  "that, except for the amounts 
which the defendant Company has paid out i n  dividends, the bulk of the 
Company's yearly profits have been used in expandirig and modernizing 
its plant, machinery, equipment and business in  order that  i t  could con- 
tinue to operate in  the fiercely competitive field of the present-day hosiery 
industry ; that  such use has been reasonable, wise and necessary ; that the 
plaintiffs have been fully aware and continuously informed as to sucli 
use and have acquiesced therein and are now estopped to contend that 
such profits should hare  been instead paid out in dividends"; and (4)  
"that with respect to  the requirement of Section 55-115 of the General 
Statutes of North Carolina, the defendants aver that in substance and to 
all practical intents and purposes the profits of the defendant Company, 
not heretofore paid out i n  dividends, have heen from time to time re- 
served and set aside by the stockholders and directors 3f the Company as 
capital or working capital for the purpose and uses set forth in the 
preceding paragraph;  . . . the defendant. William Xebel, Cliairnlan of 
the Board of Directors of the defendant Compan,v, is proceeding to call 
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a special meeting of the stockholders of the Company in order that  thcy 
may, if they see fit, formalize, in precise compliance with the terms of 
the aforesaid statute, what has, as above set forth, already been done in 
substance and reality." 

I t  appears from the defendants' evidence that a t  a special meeting of 
the stockholders of the defendant corporation, on 13th March, 1953, a 
resolution n-as adopted which purported to reserve and set aside as work- 
ing  capital all of the accumulated profits of the Company not theretofore 
paid out i n  d i~idends .  The stock owned by the plaintiffs mas voted by 
proxy against the resolution. 

The evidence discloses that the defendant William Nebel established 
tlie Sebel  Knitting Company in Charlotte, North Carolina, i n  1923, 
~ h i c h  concern as incorporated in tlie State of S e w  Jersey, hu t  the 
defendant corporation was incorporated in North Carolina on 3rd No- 
remher, 1944, and duly organized with its principal office in the City of 
Phal.lotte. The defendant rorporation took over the assets of the prede- 
c w o r  corporation aq of Iqt ,Tanilarp. 1045. 

It is agreed by all parties to this action that the paid-in capital of the 
defendant corporation mas $975,289.34 as of 1st January,  1945, for which 
the corporation issued 2,273 shares of no-par value stock. The plaintiffs 
olin 673 shares of this stock, and the defendants William Nebel and his 
wife, Marion Nebel, own 1,148 shares. All of the remaining shares are 
onned hg other members of William Nebel's family, except two, one of 
which is owned by the defendant J. A. Baker and the other by the de- 
fendant TTilliam 13. Abernathy. The defendants TVilliam Nebel, father 
of the plaintiff Ar thur  Kebel, and Xar ion  Sehel, wife of William Nebel 
and stepmother of Arthur Sebel, on-n the controlling intereist in the 
defendant corporation. 

I n  1937) 1938, and 1939, Arthur Nebel was president of the Yew Jer-  
sey corporation and drew an annual  salary of approximately $6,000.00. 
The defendant William Nebel requested the plaintiffs for their proxies 
for the Janua ry  1940 annual meeting of the stockholders of the old cor- 
poration x~hich  was to be held in Xew Jersey. The proxies mere executed 
and delivered to him. At the meeting, Arthur Sebel  was not re-elected 
president and dropped as a director of the corporation. His step- 
mother succeeded him as a director and as president of the corporation 
and has continuously been a director and the president of the defendant 
corporation. 

Mrs. Marion Nebel drew a salary as  president of the defendant cor- 
poration of $6,000.00 annually for the years 1945 and 1946, and $7,200.00 
annually beginning in 194'7 through 1952, or a total of $55,200.00. Wil- 
liam Nebel, during this same period, as Chairman of the Board of Di- 
rectors, Treasurer and General Xanager and Director of Sales, drew as 
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salary, bonuses, comniissions, and royalties, a total of $361,591.55. Dur- 
ing this same period the corporation made donations to charitable or- 
gmizations in the aggregate sum of $30,161.00. 

The net profits of the corporation, less depreciation of $676,000.00, and 
after taxes, from 1st January, 1945, to 31st Decerr.ber, 1952, were $1.- 
491,330.17. The corporation paid a dividend of $3.00 per share in 10,Lj : 
$10.00 in 1946; $5.00 in  each of the yeam 1047, 1948 and 1949, and $6.00 
in 1950. These dividends totaled $77,281.00, which leaves accuniulated 
earnings with the corporation as  of 31st December, 1952, of $1,414.- 
048.17. S o  dividends weye paid in the years 1951 and 1952, although 
the net earnings in those pears, after depreciation and taxes, aniounted to 
approximately $205,000.00. Also, the record disclcses, the corporation 
paid a dividend of only $6.00 per share in 1950, nhich aniounted to 
$13,638.00, while the net profits for  that  year, after depreciation and 
tases, amounted to $297,223.93. 

The total assets of the defendant corporation as of 31st Decembev. 
1952, were $2,675,973.34, of which amount $975,289.34 is the original 
capital investment, learing assets in excess of the paid-in capital of 
$1,703,684.00, all of ~vliich, except $994,000.00, have been used in espand- 
ing and modernizing its plant, n i a c h i n t ~ y  and equ~pment.  The above 
sum of $904,000.00 is the total anlount of the corpol-atlion's quick assets 
against r h i c h  it has liabilities of $389,635.83, leaving net quick asset3 on 
the above date of $704,3G4.17. These assets consisted of $96,000.00 in 
cash; $27.000.00 in cash surrender value of life insurance on the life of 
William Nebel ; and the balance in accounts receivable and inventoriei. 
consisting of raw materials, stock i11 process, finished goods, etc. 

Arthur Nebel testified that  at the time he was fired as president ill 
1940, his father told him lie would never receive any more dividends; that  
he has always insisted in and out of stockholders' and directors' meeting; 
tha t  the corporation pay reasonable d i ~  idends; that  he didn't ask that 
hi> motiolls be recorded; that the clerk wouldn't record anything hi.; 
father didn't want recorded; that  he had tried to sell the stock but had 
b e w  unable to do so; that  he purchased the stock from his father anll 
paid fol. it out of cash gifts from liini togc~tlier n i t h  diridends received on 
tlic stock and from salary received while he was i11 the eniploy of the 
cornpang. That  the ainount he r e c e i ~ d  from his father by way of gifts 
and from tli\ idends juqt about equaled the anlount he paid for the stock. 
v 7 I h a t  he  has been a director of the def(wdant corpclration since 1946; 
that  he had acquiesced in the amounts paid, and voted for dividends paid 
every time except one. Tha t  he  was trying to get along with his father:  
that on one or more occasions he proposed a certain dividend and Mrs. 
Marion Nebel proposed a higher one than he had proposed, and it n-2.. 

voted. That  a t  the meeting of the directors in Jnnuliry, 1931. he made 



a motion to pay a dividend of $10.00 per share but could get no secoild to 
his motion. Tha t  his father married his stepmother in 1935; that he 
norked a t  the mill until 1940 when his father told him to finish up I\-hat- 
ever he TT-as doing and get out. That  he and his wife h a ~ e  been   st ranged 
from his father and stepmother since tha t  time. "I don't think the? 
have been in our home. We have not been in  theirs. I did not h a w  anv 
advance notice tha t  I was going to be fired a t  that  annual mecting of 
the stockholders." 

This TI-iraess further testified that as money is earned and p l o ~ e d  back 
into the Company the book value of his stock goes u p ;  that tllc s i ~ c  of 
the diridends he has r ece i~ed  has rendered his stock unsalealde. That  
stock in a closed, small corporation is not readily saleable anytime, any- 
~vhere. H e  also testified that his attorney has stipulated a value of 
$500,000.n0 for the sale of his stock, "and that  is considerably less than 
i ts  book ~ a l u e . "  

The clefendants ofiered numerous extracts from the minutes of the 
stockholclers' and directors' meetings, showing that the plaintiff ,lrtllnr 
Sebel  participated in these meetings ~vhen the advisability of moderniz- 
i n g  and enlarging the plant, and the purchase of additional niacl~inery 
aiid equipment n a r  considered; and when i t  was pointed out from tiwe 
to time that  larger dividends should not be paid in  order to take care of 
the iiicrea-ccl need of the corporation for additional funds. Testimony 
was offered a t  great length as to what macllinery had had to be replaced, 
cost of the enlargement of the plant, and the purchase of additional 
machinery. Since 1st January,  1945, the corporation has spent approxi- 
mately $?j0,000.00 for additional buildings, replacing out-of-date or 
obsolete machinery, and for the purchase of new machinery, a t  an  01 er- 
all coqt i o r  plant, macliinerv and equipment of approxin~ately $2,000,- 
000.00. And it does not appear from the minutes introduced in  ex idence 
that  the plaintiff Arthur Nebel ever protested the expenditure of ally 
funds in connection with the expansion or modernization of the Conl- 
pany's machinery and equipment. 

William Nebel testified that  he sold the stock to his son, vhich his son 
and wife now hold, for $125.14 per share;  that  i ts  present book value is  
"around $1,000.00 per share." That  in conversations with his son nbout 
diridends, they had discussed the needs of the Company. That  i n  order 
for the business to grow and stay in good condition, the earnings must 
necessarily be retained in the business. "Rut I never did say I ~i,ouldn't 
pay any dividends, because only the Company could pay dividends." 

The following issuei nere  submitted to the jury:  1. Have the stock- 
holders and directors of the defendant corporation reserved as norking 
capital for the corporation the accumulated profits of the corporation up 
to December 31:t, 1 9 3 ?  2. I f  so, have the stockholderi: and diwctors 



of the Company, in so doing, acted in bad faith and ;wbitrarily? On the 
first issue, the court instructed the jury, "as to that first issue, that is 
~ l i e t h e r  the stockholders and the directors of the defendant Company 
have reserved as working capital for the corporation its accumulated 
profits up to December 31, 1952, the court instruvts you that if you 
believe the evidence which has been introduced in this case bearing on 
that issue, that is, the evidence of the plaintiff as well as the evidence of 
the defendant, it will be your duty to answer the first issue yes, other- 
wise no." The jury answered both issues '(Yes." Whereupon, counsel 
for the plaintiffs waived in open court plaintiffs' right to demand the 
declaration of a cash dividend to  lai in tiffs in excess of $263.01 per share 
on the 673 shares of the capital stock of said corporal ion owned by them. 

Judgment was entered to the effect that a writ of jnandamus be issued 
against the defendant Nebel Knitting Company, and the directors there- 
of, commanding it and them forthwith and without unreasonable delay 
to declare a cash dividend to the plaintiffs on their stock, of $263.07 per 
share, out of the accumulated profits of said corporation. The de- 
fendants appeal, assigning error. 

Bell, Bradley, Gebhardt & Dehney  for p1ainti.f~. 
Pierce & Blakeney for defendants. 

D ~ s s r - ,  J. The plaintiffs hottom their right to a writ of mandamus 
to compel the directors of the defendant corporation to declare immedi- 
ately a dividend of the whole of the accumulated profits of the corpora- 
tion, up to and including 31st December, 1952, on the ground that these 
aoaumulated profits have not been set aside and r12served as working 
capital in the manner prescribed by G. S. 55-115. Therefore, there is 
no allegation in  the complaint which raises the question of bad faith or 
arbitrariness with respect to setting aside such accumulated profits for 
working capital. The gravamen of the complaint is to the effect that the 
defendants William Nebel and Marion Nebel have a t  all times since the 
incorporation of the conporate defendant under the laws of North Caro- 
lina, controlled and d~irected the policy of the corporation with respect to 
the payment of dividends and have pursued a policy of paying ina'dequate 
dividends in order to minimize the Federal income taxes upon their own 
pe~sonal incomes, and that such policy has resultei in depressing the 
market value of the plaintiffs' stock so that i t  cannot be sold in the open 
market at  any figure approaching its true value. 

On the other hand, the defendants, after denying the withholding of 
the payment of dividends for the reasons alleged in .;he complainlt, aver 
in their further answer and defense that except for the amounts which 
the defendant corporation has paid out in dividend's, the bulk of the 
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corporation's yearly profits has been used in "expanding and moderniz i~~g 
its plant, machinery, equipment and business," etc., and that  the "plain- 
tiffs hare  been fully aware and contlinuously informed as to such use and 
have acquiesced therein and are now estopped to contend that such profits 
sh0111d have been instead paid out in diridends." They also allege that  
for all practical purposes the stockholders and directors  ha^ e complied 
with the provisions of G. S. 55-115 in  tha t  all the profits, not paid out ns 
dividends, have been from time to t ime set aside as  "capital or workiug 
capital" for the purposes enumerated above. 

The plaintiffs filed no reply to  the defendants' further answer and 
defense. But, since the allegations therein do not amount to a counter- 
claim, they are deemed denied. G. S. 1-159; TVells v. C l a y f o n ,  236 s.('. 
102, 72 S.E. 2d 16. 

Conceding tha t  the allegations in  the further answer and defense of 
the defendants raise a n  issue a s  to whether o r  not the stockholders and 
directors substantially complied with the provisions of G. S. 55-115 in 
setting aside the bulk of the profits for the purposes alleged, i t  likenibe 
raises the question as to whether o r  not these plaintiffs a re  estopped by 
reason of their approval of and acquiescence in the action taken from 
time to time by the stockholders and directors with respect to the enlarge- 
ment of the plant of the corporate defendant, the purchase of additional 
machinery needed to carry out the program of expansion, as well as the 
purchase of new and modern machinery to replace outmoded or obsolete 
equipment, from asserting any right to have the  funds so expended 1 1 0 7 ~  

declared as dividends. 18  C.J.S., Corporations, section 524, page 120q, 
c t  secl.: Fletcher C'yc., Corporations, Per.  Ed., Vol. 13, Chapter 58, sec- 
tion 5562. page 209, and cited cases, including Dimpfel 11. Ohio $ ,If. Rjl. 
C'o. 110 I-.S. 209, 28 L. Ed.  121, v h w e  it is said : "Objections now come 
with had grace from parties n h o  knew a t  the time all tha.t x7as being done 
by the company, and gaTe no sign of dissatisfaction." 

I n  light uf the iqsues of fact raised by the pleadings in this action, it 
is p rqwr  to consider the function and purpose of a mandamzls. I t  is a 
writ issuing from a court of competent jurisdiction, commanding an 
inferior tribunal, board, corporation, or  person to perform a purely min- 
isterial duty imposed by Ian. The party seeking such writ must ha7 e a 
clear legal right to demand it, and the tribunal, board, corporation, or 
pemon mnct hc under a p r e ~ e n t  clear legal duty to perform the act sought 
to he enforced. Sf. George 1 . .  Hanson, 239 N.C. 259, 78 S.E.  2d 885;  
IIospitctl r .  Trilminglon, 235 X.C. 597, 70 S.E. 2d 833; Flospifal 7.. Joiuf 
C o m m i f f ~ c ,  234 N.C7. 673, 63 S.E. 2d 862; Sfcelc L,. C'offon X i l l c .  231 
S . C .  636. 38 S.E. 2d 620; Poole v. Btl. o f  E.rami7~ers, 221 S . C .  199, 19 
S.E. 2d 633; H a l - r i ~  2%.  Bcl. o f  Educafion,  21G S.C.  l 4 i .  4 S.E. It1 32q:  
53 C.J.S., Jfandaniu., >ection 125. pace 21.3. 
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When rninority stockholders seek to obtain a n r i t  of m a n d a m u s  to 
compel the directors of the corporation to pay dividends out of the 
accumulated profits of the corporation and the p1e;idings raise i sves  of 
fact, such minority stockholclers are not entitled to  such writ until the 
issues raised by the pleadings have been finally 3djudicated on their 
merits. Hospi tal  v. TVi lm ing ton ,  supra. 

The plaintiffs state in  their brief that the tr ial  judge announced in the 
course of the trial that he would direct rt verdict on -he first issue because 
in his opinion the resolution passed by the stockhoiders on 13th Narch,  
1953, proper as to form and wbuld therefore effectively bar the 
plaintiffs' right to recover if such action was taken in  good faith. That  
tahe trial court in taking this position relied upor the opinion of this 
Court in --I wick 1;. Cob le ,  222 K.C. 434, 23 S.E. 2d 554. 

I n  dmiclc c.  Coble ,  supra,  the plaintiff i n  his complaint sought to have 
all the accumulated surplus prior to the year 1940 declared as a stock 
dividend and to have the profits for thc years 1940 and 1941 paid out in 
cash dividends. When the case was called for trial, a jury trial was 
waived and i t  was agreed that  the court might hear the evidence. find the 
facts, draw its conclusions of law and enter judgment accordingly. No 
vorking capital had ever been formally set aside by the stockholders of 
the corporation as contemplated by G. S. 55-115. I t  is disclosed by the 
record in  the case that  in the oourse of the hearin,; the court suggested 
i t  nlight be well for the stockholders to have a nlee Jng  and consider set- 
ting aside working capital pufsuant to the provisicns of the statute. :I 
special meeting was held and the majority stockholders, over the protest 
of the plaintiff, purported to set aside all the accumulated profits as 
~i-orking capital. The court then permitted the defendants to amend 
their answer by alleging that  the stockholders had set aside all the accu- 
mulated profits as working capital, and by alleging that i t  had been the 
policy of the stockholders and directors of the corporation, since its or- 
ganization, to consider the profits of the company as working capital 
twxpt  the actual amount voted each year to be paid out as a d i ~ i d e n d ;  
and further to plead such policy as an  estoppel against the plaintiff from 
calaiming such funds were available for the payment of dividends. The 
plaintiff filed a reply and admitted that from the organization of the 
rompany until he was voted out of office as secretary-treasurer and gen- - - 
era1 manager in early 1940, it was by mutual conseut the practice to keep 
a11 the profits for the purpose of expanding the ljusiness, except those 
amounts actually authorized to be paid out in  dividends. The plaintiff, 
ho~verer, alleged in his reply that the action of the stockholders in  
attempting to set aside all the profits for the yesrs 1940 and 1941 as 
worlring capital, mas done arbitrarily and in  bad faith for  the purpose 
of doing directly what they had already done indirect]?, that  is, to des- 
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troy the ralue of his  stock, or to force him to sell it  to the defendants a t  
a greatly depressed figure. 

The trial court, among other things, found as a fact that  prior to the 
year 1940 the stockholders and directors, by mutual consent, each year 
turned all net earnings of the corporation, as  the same were earned, 
except the amount declared as a dividend, back into the business of the 
cornoration. The  court also found in effect that  the action of the 
defendants as majority stockholders, i n  setting aside all the earnings for 
the years 1940 and 1941 as working capital, was not  done in  good faith, 
and rendered judgment directing the payment of diridends to the extent 
of the profits for the years 1940 and 1941, less certain deductions. This 
Court directed tha t  all the profits for  those years be declared as dividends 
nithout any deductions. 1T7inborizc, J., in  speaking for the Court, said: 
"That this may be done without impairing the capital structure of t.he 
corporation is, on this record, patent." 

I n  the instant ca-e, the pleading- raise no issue nit11 rehpect to setting 
aside norking capital except in the manlier alleged in the further answer 
and defense. Neither clo the pleadings raise any is-ue as to bad fai th in 
connection n i t h  the sekting aside of working capital, but, on the contrary, 
a; ~e h : i ~ c  heretofore pointe(1 out. the plaintiffs are asking for wlandanzus 
on the ground that  no ro rk ing  capital has eTer becn ret aside by the 
~ t o c l i h ~ l d e r ~  and directors out of the accumulated profits of the corpora- 
tion. 

The aplpellees urgently contend that the defendnnts insisted upon a 
jur- t r ial  and tha t  it was upon tllcir theory of the case that  the issues 
under consideration IT-ere framed :1nd submitted to the jury. E-cen so, 
i>-ne- arise u l ~ o n  the pleading> 0111-, and not upon eridential facts. 
-1fillci- a. J f i l l e r ,  80 K.C. 200; I ; o / , f e s ~ u e  T .  C' IYIU f o rd ,  105 S . C .  20, 10 
S.E. 010;  Ho~carc l  c. E a r l y .  126 S . C .  170, 35 S.E. 1 3 5 ;  Tf'ells v. C l n y t o n .  
supra. 

I n  S f  iller c. S f  i l lcr,  s u p m ,  tlic Court said : ' (Partiei cannot agree upon 
improper issues; issues arise upon the pleading.. and these alone must be 
tried." Liken% in the case of A h r l f o n  1 % .  I l r i ~ i s ,  69 K.C. 324, Chief 
. J z i , i i ~ o  P ~ o r ~ o ~ ~  q a d :  ". . . the itlca uf gir ing the plaintiff judgment 
upon a state of facts not alleged in the complaint and entirely incon- 
>icteilt Irith it . . . is a propo~it ion uhich no n-temher of this Court can 
for a moment entertain." JIcLazirin 2 . .  Cronly ,  00 N.C. 50;  TPallis P .  

Ri-,11,r7<. 94 S . C .  1-12 ; TT'liic 7 3 0 1  ti I . .  Lilic, 221  S . C .  53, 19 S.E. 2d 1 4 ;  
XcTnto-h. I'ractice and Procedure. section 50q. page 541. 

111 Fr~ni l i r , s fonc  I.. Clc , 1 7 1 ,  2 2 5  S . C .  404. 35 S.E. 2d 243, during the 
cnur-c of the trial a stipulation IT-as entered into and a tender made and 
acceptetl. I n  light of thc acceptance of the tender. the issue submitted to 
the jury n-as improper and no: determinatire of the question left for 
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adjudication and this Court remanded the case for a new trial. See also 
Xing v. Coley, 229 N.C. 258, 49 S.E. 2d. 648; Dobias v. White, 240 N.C. 
680, 83 S.E. 9d 7 3 5 ,  and cited cases. 

I n  the case of Tucker L'. Satterthwaite, 120 N.C. 118, 27 S.E. 45, i t  
does not appear that an  exception was entered to the issues submitted; 
nevertheless, this Court said: "We are not inadvertent to the long line of 
decisions laying down the rule that  the refusal of t h ~ ?  Oourt to submit an  
issue tendered by either party can not be reviewed by this Court unless 
exception is taken i11 apt  time ; nor do we wish to be ,mderstood as revers- 
ing or modifying it. That  rule, when reasonably cor strued, does not con- 
flict with the one herein laid down. What we now say is, that see. 395 of 
The Code (now G. S. 1-200) is mandatory, binding equally upon the 
Court and upon counsel; that i t  is the duty of the Judge, either of his 
own motion or  at  the suggestion of counsel, to subrrit such issues as are 
necessary to settle the material controversies arising in the pleadings, and 
that  in the absence of such issues, or admissions 2f record equivalent 
thereto, sufficient to reasonably justify, directly or sy clear implication, 
the judgment rendered therein, this Court will remand the case for a new 
trial." dfitchell v. R. B., 124 N.C. 236, 32 S.E. 671, 44 L.R.A. 515; 
Strauss v. Wilmington, 129 N.C. 99, 39 S.E. 772 ; &if in v. R. R., 134 
N.C. 101, 46 S.E. 7 ;  Holler v. Telegmph Co., 149 X.C. 336, 63 S.E.  92, 
19 L.R.A. ( N S )  475; Brimmer v. B~immer,  174 N.C. 435, 93 S.E. 984; 
Chapman-Hunt Co. v. Ed. of  Education, 198 N.C. 111, 150 S.E. 713; 
GrifJin v. l n s z i ~ ~ z n c  e C'o., 225 S . C .  684, 36 S.E. 2d 21!5. 

The plaintiffs allege in effect (1 )  that all of the aocumulated profits of 
the corporation are available for the payment of dividends, and (2 )  that  
the action of the directors in paying grossly inadequalte dividends from 
1945 through 1950, and no dividends for the years 1951 and 1952, was 
due to the domination and control of William and Marion Kebel in  order 
to minimize their Federal income taxes, which action resulted in ~ i r -  
tually destroying the market value of the plaintiffs' stock and depriving 
them of a fair  return on their investment. When these allegations are 
considered, as they must be in light of tlie allegatioiis in the defendants' 
further answer and defense, issues are raised which i,hould be deitermined 
in order for the matters and things inr-olved in this controversy to be 
equitably adjusted. 

As we interpret tlie record, the court's instruction on the first issue was 
based solely on the aotion of the stockholders on 13th March, 1953, and 
no consideration whatever was given to the defendant's further ansner 
and defense with respect to the investment of the corporate profits or to 
the evidence bearing thereon. Xoreover, on the second issue, lvhich is 
not raised on the pleadings, the court submitted to the jury for its con- 
sideration the expenditures made by t h ~  corporation to expand its plant 



and for tlie purchase of new n~achinerr .  etc., as bearing on the question of 
bad faith on the part  of the stockholders in setting aside the entire sur- 
plus of the corporation as working capital on 13th March. 1953. I t  may 
well be that the defendants acted in bad fai th on 13th March, 1953, In 
purpor f ing  f o  set aside n l l  fhc occzim u l u f p d  prof i i s  ns z r ~ o r l ~ i n g  capital,  but 
this does not mean necessarily that through the Fears the stoclrholders 
have acted in bad fai th in using corporate profits for the espans~ion of 
plant facilities and for the purchase from time to time of new and up-to- 
date machinery to replace obsolete equipment. 111 fact, such practice is 
so common and considered so essential to the normal ~ r o ~ i - t h  and derelow " 
ment of corporate enterprises, expenditures for such purposes will te 
presumed to hare  been made in g o d  fai th in the absence of fraud or 
proof of bad faith. We think, if it  be conceded that  no action was evw 
taken by the stockholders of the corporation \\it11 the specific intent to 
set aside any profits as working capital prior to the institution of this 
action, pursuant to the provisions of G. S. 55-115, the plaintiffs are 
estopped from claiming any portion of the profits of the c&poration as 
being available for the payment of dividends, which has been invested in 
plant expansion, new machinery, etc., with their full knowledge and 
approval. And there is nothing in  the record to indicate that  when such 
expenditures were considered and  discussed from time to time in thc 
stockholders' meetings, that  these plaintiffs, or either of them, interposed 
an  objection thereto a t  any time. Furthermore, the plaintiff Arthur 
Nebel was a director of the defendant corporation during the entire 
period complained of, except for the year 1045, and there is no evidence 
that  he ever opposed, protested, o r  voted against the expenditure of funds 
for plant expansion or for the purchase of nem- machinery. The evidence 
on this record will not support a finding that  the expenditures for plant 
expansion and the purchase of new or additional machinery from time to 
time were made in bad faith. 

Moreover, if an  issue of estoppel, with respect to the invesltment of 
profits in plant expansion, machinery, etc., had been submitted in t h c  
trial below, the defendants would ha re  been entitled on the present eri- 
dence to have the  jury instructed to the effect t ha t  if i t  believed ench 
evidence to answer the issue in favor of the defendants. Even if it he 
conceded that the plaintiffs are estopped from claiming the funds inrestcld 
in  plant expansion, etc., there is still an  ample amount of quick assets 
available out of which the plaintiffs are entitled to a reasonable dividend 
if such dividends were withheld during the period complained of, for thc 
reasons alleged in  the complaint. And the mere fact  that the officers alicl 
directors of the corporation may ha\-e substantially all the quick assets 
invested in inventories, consisting of raw materials, stock in process and 
finished but unsold goods, is nott a bar per se to the declaration of a d i ~ i -  
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dend. Indeed, i t  is uot unusual for a corporation in  such a situation to 
declare a dividend, borrow the money with which to pay it, and then to 
liquidate the loan by disposing of finished goods, reducing its inventory 
of ram materials, and collecting receivables. 13  Am. Jur. ,  Corporations. 
section 660, page 6.57. 

I t  seems clear that  the provisions coutained in Ci. S. 55-115 were en- 
acted for the purpose of protecting nvinority stockholders. I n  pertinent 
part  this statute reads as f011ows: "The directors of every corporation 
created under this chapter shall, in January  of each year, unless some 
specific time for that purpose is fised in its charter, or  bylavs, and in 
that  case a t  the time so fixed, after reswving, orer and above its capital 
stock paid in, as vorking capital for the corporation, whatever sum has 
been fixed by the qtockholders, declare a dividend among its stockholders 
of the whole of its accumulated profits exceeding ihe amount reserxed. 
and pay i t  to the stockholders on demand." 

Certainly a minority stockholder, upon a proper showing, is entitled 
to a m i t  of nznndc7mus to comllel tlie majority stockholders to set aside 
working capital as contemplated in the above statute. Likewise, when a 
private corporation ascertains the an lomt  of its acl:umulated profits, in 
excess of the par t  thereof which has been set aside as  worlring capital, in 
the manner provided in  G. S. 55-115, such profits, upon demand of the 
stockholders, must be paid out in dir idel~ds as required by the statute, and 
r)~andnvrus  will lie to coinpel such di5tribution. C a n n o n  v. ..lIills, 195 
N.C. 119, 141 S.E. 344. Even so, wherc~ a corporation has inadvertently, 
or  from lack of knowledge of the existence of the provisions of G. S. 55- 
115, failed to take action with respect to setting aride working capital, 
such statute may not be invoked to compel the distribution of all the 
accumulated profits as  dividends, irrespective of the facts and circum- 
stances under which the profits mere accumulated and reinvested in plant 
facilities, and without regard to tlie financial need 3 of the coi.poration. 
I n  such a situation, a court of equity may issue a mandatory injunction 
to compel the stockl~olders to set aside a reasonable portion of the accumu- 
lated profits as  working capital, to the end that  the corporation may not 
be crippled as a going concern, and the amount of funds available for the 
payment of dividends may be determined. 18  C.J.S., Corporations, sec- 
tion 473, page 1141, and cited cases, including Itrabaj.h R. Co. 21. Unrc lay ,  
280 U.S. 190, 74 L. Ed.  369, 67 -1.L.R. 762, in which the Supreme Court 
of the United States sa id :  "When a man buys stock instead of bonds he 
takes a greater risk in the business. S o  one suggests that  he has a right 
to dividends if there are no net earnings. But  the inr,estment presupposes 
that tlie business is to go on, and therefore, even if there are net earnings. 
the holder of stock, preferred as re11 as common, is entitled to hare  a 
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diridend declared only out of such part of them as can be applied to divi- 
dends consistently with a r i s e  adminigtration of a going concern." 

This cause should be tried dc n o w  upon issues raised by the pleadings 
as now cast, or as they may be amended in the meantime. I n  the evenlt 
the case is tried anew on the present pleadings, an issue should be sub- 
mitted to determine whether or not diridends have been withheld im- 
properly as alleged in the complaint. Likewise, an issue should be s u b  
mitted to determine to what extent the profits of the corporation hare 
been invested in permanent eql~ipment with the approval or acquiescence 
of the stockholders, including these plaintiffs. 

I n  the event the jury should find the defendant directors hare im- 
properly withheld the payment of dividends as alleged in the complaint, 
then the trial court, in the exercise of its equitable jurisdiction, should 
issue a mandatory injunction to the stockholders and directors of the 
defendlant corporation, direotiing the stockholders to meat and to set aside 
in  good faith such portion of the accumulated profits of the corporation 
as may not have been heretofore inr-ested in plant expansion, machinery 
and equipment with the approval or acquiescence of the stockholders, as 
may he reasonably necessary for working capit~al, and ordering the Board 
of Directors of the defendant corporation to declare a dividend of all the 
excess of the accumulated profits up to and including 31st December, 
1952, not set aside as working capital, and to report their respeotive 
aotions to the court. Whether the court will find i t  necessary to inter- 
fere with the action of the stockholders and directors taken pursuant to 
the injunction, will depend upon n-hether or not they act in good faith. 
13 dm.  Jur., Corporations, section 708, page 725, e t  seq.; Gaines 1;. 

X~rnz l fac tnr ing  Co., 234 S . C .  331, 67 S.E. 2d 355, and the cases and 
authorities cited therein; (;ihhoils 1 % .  J l a h o n ,  136 U.S. 549, 34 L. Ed. 525. 
I n  the last cited case, the Court said: "Acting in good faith and for the 
best interests of all concerned, the corporation may distribute its earllings 
at  once to the stockholders as income; or it may reserve part of the earn- 
ings of a prosperous year to make up for a possible lack of profits in 
future years; or it may retain poiitions of its earnings and allow them 
to accumulate, and then inrest them in its elm works arid plant, so as to 
secure and increase the permanent ralue of its property." 

The contention of the defendants to the effect that the defendant cor- 
poration is not in financial condition to pay any di~idend at this time 
does not appeal to the conscience of the Court. This is particularly true, 
since, in addition to making a profit of $1,491,330.17, after depreciation 
and taxes, during the period complained of, the defendant William Nebel, 
1\-11o o ~ m s  only 454 shares of steck in the defendant corporation, has 
receir-ed $361,591.55 as salary, bonuses, commissions, and royalties; and 
his wife Marion Nebel, who owns 694 shares of stock, has received 
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$35,200.00 in ealary. While, i n  the meantime, the plaintiffs, who o~1-n 
673 shares of stock in  the corporation, or 29.6 per cent thereof, haye 
rcceived no compensation in  salary or otherwise except their pro rata part  
of the $77,252.00 paid in dividends, which amounted to approximately 
$22,000.00. This is a rather insignificant return oxer a period of eight 
years on stock admitted to hare  a book value of about $673,000.00, and 
during a period in ~ r l ~ i c h  the corporation paid in compensation to two of 
its principal stockliolders, Vi l l iam and Xar ion Nebel, who control tlic 
corporation and own n majority of its stock, a total of $416,791.53. 

The defendants' assignment of error for failure of the court be lo~r  to 
sustain their motion for judgrnent as of nonsuit is orerruled. A diicus- 
sion of other exceptions and assignment., of error, il, view of the conclu- 
sion we have reached, is  unnecessary. 

This  cause must be heard and judgn~ent entered on the issues raised 
by the pleadings, in accord with this opinion. To that end the cause is 
remanded for a 

Xew Trial. 

J o ~ r s s o s ,  J., diswlting : 4Iy study of the record leaves tlie impression 
that the variance be twen  t l ~ e  f'orin of tlw second ism: and the allegations 
of the defendants' further defense, on which the issue is based, is not of 
sufficient moment to nwej4ta te  overtllrowing the verdict and trial, par- 
ticwlarly so in view of the apparent agreement of the parties 011 the form 
of the issue and of the full and complete clliarge delirered by the presiding 
Judge thereon. Here it is to he noted that the defendents admitted failure 
to comply foriually u i t h  tlie requirements of G.S. 55-115 prior to the 
commencement of the action. The cll~eetion sought to be presented by the 
second issue as submitted, i.e., the bona f ides of controlling management 
and the legal sufficiency of the means employed by such management i11 
setting aside as capital the hulk of accumulated profits after divi- 
dends, was raised, aq was t l l ~  conlpanion question of acquiescence or 
estoppel of the plaintiffs, not by the plaintiffs' complaint but rather by 
the defendants' affirmative defense. Therefore the burden of the issue 
was on the defendants to show good fai th of controlling management. 
The issue as framed submitted the question of b o w  fides i11 reverse: 
whether the defendants acted arbitrarily nnd in bad faith, rather than in 
good faith. Moreover, the burden of the issue was placed on the plain- 
tiffs. A11 this was favorable to the defendants. This being so, they are 
not in position to challenge the form of the issue or the rerdict rendered 
thereon. The theory of the trial should prevail. Thrlft Corp. c. Gzcthrie, 
227 N.C. 431,42 S.E. 2d 601. 

However, it  would seem that  the judgment should be vacated and the 
cause remanded for further hearing on the question of the extent to which 
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the plaintiffs qhould be bound, on tlie ground of acquiescence or  estoppel, 
by the action of rontrolling nianagement i n  inrest ing accumulated profits 
i n  e q u i ~ m e n t  and permanent  iniprovenients. Th is  question does not  
appear  to h a r e  been properly de te r~nined  hefore judgment. Therefore, my 
rote  is to uphold the verdict and trial.  with direction t h a t  the  judgment 
be vacated and a f u r t h e r  hearing ordered to determine the  extent, if any, 
to n h i c h  accumulated profits mere inrested i n  equipment and  permanent  
i m p r o r c i n e ~ ~ t s  or otlier~vise capitalized n it21 the approra l  and  acquiescence 
of the plaintiffs. 

T h e  findings of the jury, o r  of the presiding J u d g e  s i t t ing as  chancellor 
i n  the exerc iv  of his equity powers, i n  respect to this question mould 
de te r~uinc  n lietller controlling management  has  improperly withheld pay- 
m ~ n t  of di\-idend- i n  the p a s t ;  and, if so, then manda tory  injunct ion 
eliould issue directing payment of a proper dir idend,  the amount  thereof 
to  be fixed and dctcrmined by the court on tlie basis of the facts  found on 
the icsue of acquiescence or estol~pel.  T h e  ju ry  verdict on the  second 
issue is knfficient t o  juqtify retention of the cauke on the equity side of t h e  
docket (13 Am. Jur . ,  Corporationq, section 708) ,  and I a m  inclined to 
the r i e v  that  buch retention n ill he more conducii-e to  a n  expeditious final 
d e t e ~ m i n a t i o n  of the  eauqe. 

EFFIE J I l E  MORRIS \-. HULER WILKINS. 

(Filed 2 March, 1065.) 

1. Pleadings § 7- 
Ortlinaril~, a defendant is not required to give bond or other security 

a c  :r condition precedent to his right to defend the action. 

2. Ejectment 14- 

111 an  action tor the recoverr ol possession of real property, the defend- 
ant i~ ieqliired to g i ~ e  bond before nnsnering to protect plaintiff from any 
t1ar11:rgrs he nlight suffer b . ~  reason of defendant's wrongful possession of 
the lnnd betveen the con~~nencen~ent  of the action and the entry of final 
jiidcnlt~nt, G S. 1-111, and upon failure of defendant to file the statutory 
bond plaintiif is entitled to jndgment by default final as to title and posses- 
sion. which jiitlgnent the clerk ic: authorized to enter. G.S. 1-209, G.S. 
1-211.4. 

In action5 in~.olving iealty. a defense bond, G 8. 1-111. is not required 
of n tlefendant who is not in l~trcseq~ion of the land in controversy. 
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4. Same- 
I n  a n  action for the recovery or possession of real property, a plaintiff 

who takes possession of the lands in controversy or any substantial portion 
thereof by unauthorized entry af ter  commencement cf the action and prior 
to the expiration of time for filing answer, is not estitled to judgment by 
default final for defendant's failure to give a defense bond unless and until 
he first restores the sfatcis quo in respect to ~ossessicln existing a t  the date 
of the commencement of the action. 

5. Appeal and  Er ror  § 10d- 
Even in the absence of statutory requirement, the lower court must find 

the material facts in order that  its conclusions of law may be properly 
reviewed, but in the absence of request that  such findings of fact be made 
i t  will be presumed that  the court found facts upon supporting evidence 
sufficient to sustain the judgment. 

6. Same- 
Where rulings are  made under a misapprehension cf the lam or the facts, 

the practice is to vacate such rulings and remand the cause for further 
proceedings as  to justice appertains and tlie rightis of the parties may 
require. 

7. Same-Where judgment is entered upon misapprehension of law, pre- 
sumption of Anding from supporting evidence does not obtain. 

In  this action in ejectment, defendants failed to file bond, but did file 
affidavit stating that subsequent to the commencement of the action plain- 
tiff had taken unauthorized possession of the majol8 portion of the land. 
Facts set forth in the affidavit were not controverted by pleading or other 
affidavit. The court aflirmed the clerk's judgment by default final for fail- 
ure of defendant to give bond, without referring to the affidavit or the 
facts set forth therein. Held:  I t  is apparent that the judgment was 
entered under a ~nisapprehension as  to the applicab'e law, and therefore, 
the judgment cannot be sustained ilpon presumed finlings from conflicting 
evidence, but the cause must be remanded for findings of fact as  to the 
mutters set forth in tlie affidavit. 

APPEAL by  defendant f r o m  Poii t~tai t t ,  Special or., September Civil 
Term, 1954, of NASH. 

An action i n  ejectment conlmenced 1 N a r c h ,  195-1. 
Defendant 's appeal  is f rom judgment by defaul t  final. T h e  judgment 

strikes the  defendant's answer f o r  fai lure  to  file a defense bond and  ad- 
judges t h e  plaintiff to be the owner and entitled t o  the  possession of the  
lands described i n  the complaint.  

T h e  complaint,  filed 1 March ,  1954, alleges: ( 1 )  t h a t  the plaintiff is 
the  owner of and  entitled t o  the immediate possession of a described t ract  
of 8715 acres i n  N a n n i n g s  Towl.ship, Xaah  C o u n t y ;  ( 2 )  t h a t  the defend- 
a n t  is  i n  wrongful  possession thereof and  has held s l c h  possession since 
4 February ,  19.54, and "has failed and refused and still fa i ls  and  refuses 
to  surrender  the possession to plaintii? uotwitllstandirg demands made by 
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plaintiff for possession thereof"; ( 3 )  "that plaintii? is entitled to recover 
of defendant $1,000.00 damages for detention and rrrongfully withholding 
possesssion of said premises"; i t )  "that the said tract of land is a farm 
and is cultivated in tobacco, cotton, corn and other crops on an  annual 
basis and that  the reasonable annual rental value of the premises is 
$625.00." Included in tlle plaintiff's prayer for relief: "That defendant 
be required to enter into a bond, conditioned as prescribed by law, in the 
penal sum to be fixed by the Court, before ?he is permitted to file answer 
herein." 

By order of the assistant clerk, the defendant was granted additional 
time, to and including 20 April, 1954, within which to file a n w e r  or 
demurrer. The defendant filed aniwer 20 April, 1951. 

I n  her ansmr ,  the defendant denies plaintiff's allegations as to title 
and right to possession. She admits she is in possession of a dwelling 
house on the premises; otherwise, she denies plaintiff's allegations as to 
her po++e.sion. She alleges f~irt l ler  that  he and her husband went into 
posses-inn of the lands on or ahout 11 December, 1914, when tlie property 
was conrcyed to them; that they were in  possession until her husband's 
death in 1953 and thereafter she re~nained in the unmolezted posession 
thereof until on or about 4 February, 1954. She alleges further that  the 
plaintiff'. claim of title, based upon purchase from one John C. Mattliens, 
mortgagee, on or about 4 February, 19.34, for reasons stated, is i n ~ a l i t l ;  
and tlie defendant asks that  Jlatthems he made a party to the end that 
the alleged mortgage and purported foreclosure thereunder may be ad- 
judged invalid and removed from hcr title as clouds thereon. 

Upon the filing of answer, tlie plaintiff moved promptly, to v i t ,  23 
April, 1954, that  the ansner be stricken and that the plaintiff have and 
recover judgment by default final under G.S. 1-211 ( 4 )  for failure of the 
defendant to file a defense bond as required by G.S. 1-111. ;\fter due 
notice, and after hearing, the clcrk on 5 Xay ,  1954, rendered judgment 
in conformity wit11 plaintiff's motion. The defendant excepted and 
appealed to  the Superior Court. 

During the September Civil Term, 1954, on Monday, 27 September. 
1954, when the matter n-as heard, tlle defendant filed the joint affidavit 
of herself and of Thomas RTilkins, her son, which, so f a r  as appears, was 
the only evidence before tlie court. Judgment entered by Founfa in ,  
Specit17 .J., 30 September, 195i,  affirms the clerk's judgment of 5 Xay,  
1054. The judgment recites: "and it appearing to the court from the 
admission of counsel in open court and the record in this cause that  this 
is an action for recovery or possession of real property within the mean- 
ing of G.S. 1-111 and that the defendant prior to the entry of the judg- 
ment by the Clerk did not and has not now executed and filed in the office 
of the Clerk of Superior Court an undertakillg with sufficient surety as 
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provided by G.S. 1-111, . . ." The judgment makes no reference to said 
affidavit or to any of the matters set forth therein. The defendant ex- 
c12pted to the judgment and appealed, assigning errors. 

The said affidarit, in due form, sets forth facts in detail, the gist thereof 
being: (1 )  That  prior to 3 Narch,  1954 (the date summons was served), 
afiants were in actual possession of the lands in controversy; (2 )  that  
on S March, 1954, after this action was commenced, -he plaintiff, through 
her tenants, went into possession of all of the lands n controversy except 
two dwellings; ( 3 )  that  since S RIarch. 1954, plaintiff's tenants have had 
continuous possession, cutting timber, planting and mltivating a garden, 
using the stables and cribs, and in general conducdng extensive farm 
operations, including crops of tobacco (5.2 acres), oats and corn;  and ( 3 )  
that, since plaintiff, through her tenants, entered into such possession the 
defendant has had no possewion of the lands in vontrorersp except a 
five-room dwelling house. 

I lobnr t  B r u n t l e y  for p l a i n t i f ,  aappellt~e. 
Ta!ylor & ,llitchell for d e f e n d a n t ,  appellant.  

BOGBITT, J. Defendant's assignments of error pesen t  two questions : 
first, if the facts are as set forth in said affidarit. was the defendant 
entitled to file answer without first filing a defense bond in coiiformity 
with G.S. 1-111 ; and second, if so, did the court err in striking the answer 
and granting plaintiff's motion for judgment by default final without 
finding the essential facts relating to the rnatters set f x t h  in said affidavit, 
in the absence of specific request that  the court make .uch findings ? Upon 
the record presented, these questions must be answered in the affirmative. 

Ordinarily, a defendant, who is brought into court hy the action of the 
plaintiff, is not required to g i re  bond or other security as a condition 
precedent to his right to defend the action. XcIntoeh, N. C. P. & P., 
p. 334. The rule is otherwise in actions for the recol-ery or possession of 
real property. G.S. 1-111. Tn such case (unless excused under G.S. 
1-112), if the defendant fails to file the required tlond the plaintiff is 
entitled to judgment by default final as to title and possession. Jones  v. 
B ~ e s f ,  121 X.C. 154, 28 S.E. 187; P n f r i c k  v. Dzcnn, 162 S .C .  19, 77 S.E. 
995. Rp statute, the clerk is authorized to enter sl el1 judgn~ent. G.S. 
1-209, 1-211 (4) .  

This is an action in ejectment. I t  is based upon 1 laintiff's allegations 
that  she is the owner of the lands; that  she is entitled to the possession 
thereof; and that  defendant is in possession and vrongfully refuses to 
surrender possession to plaintiff. I n  such action, nothing else appearing, 
the defense bond prescribed by G.S. 1-111 is required. 
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Cases in which a defendant seeks to set aside a judgment b~ default 
final. rendered for want of an answer or defense bond or both, on tlie 
ground of excusable neglect, have no application here. l ' ick z?. B a k e r ,  
122 S . C .  98, 29 8.E. 64; S o r f o n  v. JJcLaur in ,  125 N.C. 185, 34 S.E. 269; 
Pierce  c. E l l e r ,  167 S . C .  672, 53 P.E. 758; B a t t l e  v. X e r c e r ,  157 K.C. 
437, 122 S.E. 4. Nor do cases in nliich the defendant, after answer, 
invokes the discretion of the court for leave to file defense bond after 
statutory time therefor has expiled. Cooper  ?;. Tl'arlick, 109 N.C. 672, 
14 8.E. 106; C a r r a w a y  v. Sianc.111, 137 S . C .  472, 49 S.E. 957; S h e p h e r d  
2'. S k e p h c r d ,  179 S .C .  121, 101 S.E. 459. 

Tlie defendant does not allege excuqable neglect or seek perniission to 
file bond. She relies solely upon her contention that, bv reason of plain- 
tiff'. subiequeiit to the commencement of the action, she w:is 
entitled as a matter of law to file answer without filing a clefenqe bond in 
co~iformity with G.S. 1-111. 

Tlie bond required by G.S. 1-111 does not apply to a defendant nlio is 
not ill possession of the land in controversy. C a r r a w a y  v. S f a n c i l l ,  supra .  
I h c e ,  tile qtatute does not apply to an action by a plaintiff in pas,-ession 
to remove a cloud from his title. 2 ' iml)er  C o .  c. B u t l e r ,  13-1 S . C .  50,  
45 S.1:. 936;  R o b e r t s  c. S n w y c r ,  229 N.C. 279, 49 S.E. 2d 468. S o r  does 
i t  apl,ly to nn action to eqtablish a parol trust and to have defendant 
reiltler an accounting as rnortnagee in poqaecsioa. I I o d g ~ s  c. I Iodgcs ,  227 
S.C'. ':N. 12 S.F. 2d $ 2 :  Bi y n n l  I ? .  S t r i c k l a n d ,  232 N.C. 399, 61 S.E. 2d 
SI). S o r  does it apply to a special proceeding under G.S. 35-1 et  seq. to 
establiqh the location of a boundary line. Eobe i  t s  c. S a w y e r ,  supra .  
Our decisions point towards a restriction of its application to actions in 
ejectment. tlie defendant being in pohsession when the actioli i j  cor11- 
nienced. As stated by S e a w l l ,  J., in B r y a n t  v. S t r i c k l a n d ,  s u p r a :  "The 
~ a i s o n  d ' c f r e  and purpose of the statxte (G.S. 1 - I l l ) ,  lies in the nature 
and liistory of the possessory action of ejectnlent; 18 Am. Jur. ,  p. 9 ;  
25 C.J.S., pp. 848, 849; cp. F r e r ~ ~ n a r ,  I > .  R a m s e y ,  189 S . C .  790, 795, 
1" S.E. -101. Despite statutory regulation it still savors of the trespass 
committed against John  Doe. e x  dem. Richard Roe,--the immediate 
wrongfulness of the possession, and tlie right to instant relief. Thc same 
exigency does not arise until after an accounting, and not even then if the 
plaintiff should have a further payment to make." 

The fact that  the title to real property is in issue, standing alone, is 
riot determinative. Rather, the statute is to protect the  lai in tiff from 
damages he may suffer by reaqon of defendant's wrongful possession be- 
tween the commencement of the action and the entry of final judgment. 
,Is C l a r k ,  .J. (later C.  J.), put% i t :  "For what other purpose than to 
secure such rnesne profits is the def~nee  bond required under the Code. 
see. 2371" Credle L?. A y e r s ,  126 S . C .  11, 35 S.E. 128. The p l a i~ l  purpo.je 
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of G.S. 1-111 is to assure the plaintiff that  he ~v i l l  suffer no damages 
during such period as he may be wrongfully deprived of possession. 

A t  the hearing in the court below, according to the uncontroverted facts 
set forth in  said affidavit, plaintiff, after commenc2ment of the action 
and before the time for filing answer had expired, proceeded to take 
possession of practically all of the 971L2 acre tract. Having taken posses- 
sion by such unauthorized entry, is the plaintiff entitled to the summary 
relief designed to protect thosf. who ~ e l y  upon their legal remedies? 

The defendant, as well as the plaintiff, alleges that  she is the owner and 
entitled to the possession of all of the lands describ1.d in the complaint. 
I f  the facts set forth in said affidavit are true, plaintiff on account of such 
unauthorized entry, has become in  reality a defendant i n  possession in 
respect of the entire 871,/(. acre tract except a d~velling house in possession 
of the defendant. Should the plaintiff in respect cf such land4 in her 
possession be required or permitted to give bond ai, prescribed by G.S. 
1-1111 Obviously not, for the statute does not contemplate that  the 
plaintiff be permitted to g i re  bond to protect a possession acquired by 
plaintiff by unauthorized entry after commencenient of the action. More- 
over, these facts are beyond the scope of the pleading:. 

I n  such case, the rule we adopt is this:  I n  an action for the recovery 
or possession of real property a plaintiff is not enti bled to the summary 
relief of judgment by default final ordinarily arai lal~le upon defendant's 
failure to gire the defense bond prescribed by G.S. 1-111 when he takes 
possession of the lands in controversy or any substantial portion thereof 
bj7 unauthorized entry after cornmencement of the action unless and until 
he first restores the status quo in respect of possession existing as of the 
date of the commencement of the action. 

R o  direct authority on the exact question here plesented has come to 
our attention. However, this Court considered a son~ewhat similar citua- 
tion in Rollins v. Henry, 77 N.C. 167. 

Plaintiffs' action was against H a m  Rollins, a tenant. One R. 31. 
Henry, a third party, asked leave to intervene and defend the action. By 
nffidarit, he alleged that he owned the lands in contrcrersy and that H a m  
Rolline. original defendant, was in possession as his tenant. Plaintiffs 
filed counter-affidavits alleging that  Ilarn Rollins was their tenant. Up011 
its findings of fact, the court adjudged that H a m  Rollins was the tenant 
of plaintiffs, denied the motion of Henry  to be a l lowd  to defend as land- 
lord and awarded a writ of against H a m  Eollins, who had filed 
no defensc bond or answer. Henry  appealed. This Court held that  up011 
filing the affidavit, R. 11. H e m y  should ha re  been permitted to defend 
either with or without the tenant, upon complying v i t h  the other statu- 
tory requirements. I t  n-as further held that  the tenants claiming under 
Henry  had been illegally evicted and mere entitled to restitution of posses- 
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sion pending trial of the action. F o r  the errors indicated, the cause was 
remanded. See companion caw? of R o l l i n s  .c. R o l l i n s ,  76 N.C. 264; 
Rol l i t l s  v. B i s h o p ,  76 X.C. 263, and Rol l i n s  T. Henry, 76 N.C. 269, heard 
j i i  this Court a t  J anua ry  Term, 1577. 

Thereupon, IIenry filed a defense bond and answer. Meanwhile, plain- 
tiffs had taken possession under the erroneous judgment. I n  this situa- 
tion, H e n r ~  n ~ o r e d  in the Superior Court that  writs of restitution be 
issued in behalf of the evicted tenants; and the plaintiffs countered with 
a motion for  the appointment of a receiver of the lands in controrersy, 
pending the litigation of thc title. The court refused to appoint a re- 
ceiver, and ordered writs of restitution to issue, and from these orders 
the plaintiffs appealed to this Court. 

I n  affirniing the judgment, Byn7cw, J., says: "Possession, entire and 
complete, must be given to the defendants; and i t  matters not to the 
plaintiffs whether this restitution is made directly to Henry  himself or 
indirectly through his tenants, but the plaintiffs are to divest then~selrc~s 
of all possession as fully as they were divested before they sued out the 
writ? under which they obtained the possession; and the defendants are 
to be placed in  the same state and condition as they mere a t  that  time. 
Placed thus a t  arm's length, as  the^ were before the wrongful eviction, 
the c o ~ ~ r t  r i l l  then be open to hear and determine such motions as may 
properly arise in the progress of the cause. 

' T h i l e ,  therefore, the court properly enough refused to appoint a re- 
ceiver or make any other order hcfore the plaintiffs had restored their 
tortious possession, it does not follow that  after such possession is deli\,- 
ered the plaintiffs may not present a case fit for the protective interferenre 
of the court. But  as no such question can be raised until after the judg- 
ment of this Court, as determined at last term, has been complied n it11 by 
the surrender of the premises to the defendants, we might properly say 
no more a t  this time." Rol l i n s  r. Ilcvry,  77 N.C. 467. 

True, the application was for the appointment of a receiver, an  equita- 
ble remedy, rather than for judgment by default final for failure to file a 
defense bond, and the court had adjudged that  plaintiffs make restitution 
penden fc  l i t e .  But  the underlying reasoning is consonant with the rule 
adopted herein, namely, the plaintiff is not entitled to the summary 
remedy of judgment by default final unless and until he first makes resti- 
tution of possession of the lands acquired by unlawful and unauthorized 
entry p e n d e n t e  l i t e .  

The conclusion reached is that, if the facts set forth in said affidavit 
are true, the plaintiff was not entitled to hare  defendant's answer stricken 
or to judgment by default final. 

But  the court below failed to find the facts as to the matters set forth 
in said affidavit. The record does not show that defendant requested the 
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court to do so. True, defendant, after judgment, excepted to tlle court's 
failure to find such facts. 

There are instances in which, by reason of statu;ory provisions, find- 
ings of fact must be made even in the absence of request. These include 
proceedings under the Workmen's Compensation Act;  (G.S. Ch. 97, Art. 
I ) ,  Guest  v. I r o n  Le. ~ l f e f a l  Co., a n f e ,  448, 85 S.E. 2d 596; where, under 
~ a i r e r  of jury trial, the court determines the issues of fact, G.S. 1-184. 
185, Shore  v. Bank ,  207 S .C .  79?, 175 S.E. 572; and in hearing on motion 
for alimony and expenses pedrnfo  life i n  an action for divorce, G.S. 
50-15, Darcson 1). Darcson, 211 S . C .  453, 190 S.E. 749. 

I n  the almnce of statutory requirement, the applizable rules are these : 
The court must find tlle iiiatelG11 facts to enable this Court to declare for 
or against its conclusions of law. Smifli 0. H a h n ,  SO S . C .  240; A70rfon 
v. JlcLazir in ,  supra. But, i n  the ahsence of request that such findings of 
fact be made, "it is presumed that the judge, upon pl)oper evidence, found 
facts sufficient to support his judgment." I lo lcomb z .  Holcomb,  192 N.C. 
504, 135 S.E. 257. But "wlierc rulings are made under a misapprehen- 
sion of the law or tlle facts, the practice is to racjite such rulings and 
remand the cause for further proceedings as to justice appertains and the 
rights of the parties may require." Culatcay e. I I z r r i s ,  229 N.C. 117, 
47 S.R. 2d 796. 

The facts set forth in said affidavit stand uncontrorerted by pleading, 
aificiavit or other e~idence.  Hence, the decision cannot be based on pre- 
sumed findings from conflicting evidence. Moreowr, the judgment, by 
its reference to undisputed matters of record and by ~ t s  failure to refer to 
said affidavit or to the matters set forth therein, give13 the definite impres- 
sion that the court considered the fact!: stated in the affidarit, if true, 
insufficient in lam to entitle the defendant to ansmer without giring a 
defense bond in conformity with (2.8. 1-111. I n  this there was error. 

I t  nppearing that the judgment Tvas entered under a misapprehension 
as to the applicable rule of law, the cause must be and is remanded to the 
ertd that findings of fact as to the matters set forth in said affidavit be 
lnade and for further proceedings not inconsistent with this opinion. 

Er ro r  and remanded. 
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JAJICS 1,. BOSWEIJ, .\An WIFE, BESSIE LEE BOSWELL: GRADT .\. 
BOSWELL A K D  WIFE, LILLIE BOSWELL; A, JASPER BOSWELL AXD 

W ~ i - r ,  RUTH BOSWELL: WILLIARI HACKNEY BOSWELL; PERRY 
LEE BOSWELL; CLYDE BOSwELL, ~ ~ ~ ~ I K I ~ ~ C R A T R I X  OF DORSEP LEE 
BOSWELL, DECI:A~EII. v. JESSIE ELIZABETH BOSWELL, A ~ ~ I R O R ;  
GPERLY AKN 13. TOW, a JIINOR, A N D  HER HUSBAND, JOHN POW, JR. ;  
I . ISDh A S S  ROSWELT,, a JI~solr  : ALJIERESE H. ROSWELL : R O S E X  
11. TT'ILLIAJISOS; RESFROW LUCAS C'OJIPBSY, IS('., - o n  LUKE 
IJAJ~B, T n m r c ~ .  

(Filed 2 JZarch, 1983.) 

1. Appeal and Error § 1- 
Since dissimilarity as  to a material fact may call for application of 

different principles of law, where the specific determinative facts are not 
rqtablished in the lower court, the Supreme Court will not decide the ques- 
tion sought to be presented, since such decision would amount to an ad- 
\-isory opinion on ahstmct questions. 

2. Mortgages 9- 
The mortqage in qnc>stion secmwl payment of a note for advancements 

made and further adranc~ments  agreed to be made, and also "any other 
an~onnt  that the party of the second part mar  advance." IIeld: Whether 
the mortgage secures other items of indebtedness owed by the mortgagor 
t o  the mortgagee depends upon the origin and nature of such other debts 
nut1 whether they were incurred prior or subsequent to the execution of the 
inortgage, and where the facts in regard thereto are not established, deci- 
sion of the question may not be made. 

3. Appeal and Error  3- 

Appellee may not maintnia that appellant's claim is roid and that, there- 
fore, appellant is not the party aggrieved by judgment in his favor for a 
l ~ a r t  of his claim, when it  is admitted in the pleadings that  the appellant's 
ruortgage constituted a valid lien and on17 the amount of the indebtedness 
cecnred is controverted, rc forfiot.1 nhen the facts upon which the inralidity 
of the mortgage is aiserted ilo uot a1111ear of record but o n l ~  in the brief. 

4. Appeal and Error  § 50- 

Kliere the coutrorerted and tletern~inative facts a re  not established by 
admission, or findings supported by erideuee, or verdict of the j n r ~ ,  the 
cause ruust be remanded. 

.Irr.~\r. by  defendant Koney X. Ki l l i amson  f r o m  X n r t i n ,  Speciol J., 
October Term, 1954, of W r ~ s o v .  

Proceedings f o r  par t i t ion  ale of real property i n  Wilson County. 
Thr undir ided one-fifth (+&) interest of defendant G r a d y  Ll. Bobnell, 

hc re inaf tw called Bowel l ,  was subject to  mortgage a n d  judg11lc11t 
licns. These lien creditors of Bosxel l  were made defendants. 

Sale  of the property has been confirmed and completed. T h e  contro- 

r e r s y  concerns the distribution of the  Bosrr-ell share ( $ 6 )  i n  the  net  pro- 
ceeds of sale. 
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We glean the foregoing facts from the caption, the stipulation, state- 
ments i n  the brief, and the (admitted) allegations of paragraph 1 of the 
supplemental petition. There is a stipulation as to issuance and service 
of summons in the special proceedings, but no part  of such proceedings 
antecedent to the supplemental petition is included in the record before us. 

The supplemental petition \ \as  filed by the Conln~issioner. I t s  allega- 
tions, in respect of matters relevant on this appeal, may be summarized 
as follows : 

1. The one-fifth ($5) share of Bos~vell i n  the proceeds of sale available 
for distribution "will be insufficient to discharge all of the record liens 
asserted or outs tanding againbt his interest i n  said proceeds." (Italics 
added.) The follo~ving appear of record in the Wilson County Registry 
as liens against the interest of Eoswell. 

( a )  A deed of trust dated 37 September, 1948, extcuted by Boswell to 
Luke Lamb, Trustee. registered in Book 335, Page : 00. (This was ad- 
mitted and adjudged to be a valid first lien on the sha -e of Boswell now in 
the hands of said Commissioner in the anlount of $700.00 with interest 
thereon from 27 September, 1951, a t  the rate of 6% per annum.) 

(b )  A mortgage dated 27 February, 1952, executed by Boswell to 
Roney 31. Williarnson, hereinafter called Willianison, registered in 
Book 985, Page 390. On account thereof, Williarnson a s s e ~ f s  a lien 
against the interest of Boswell; and petitioner is informed that  the bal- 
ance now due thereon is $1,661.65 plus interest. The prorisions of this 
mortgage, being the subject of contro~ersy,  will be set out below. 

(c)  A mortgage dated 17 December, 1952, executed by Boswell to 
Renfrow-Zucas Company, Inc., registered in Book ,535, Page 431. On 
account thereof, Renfrow-Lucas Conipany, lac. ,  hertinafter called Ren- 
frow-Lucas, asserts a lien against the interest of Bos\vell in amount of 
$400.00 plus interest. 

( d )  -1 judgment dated 7 October, 1953, entitled, "I;:. C. Grice v. Grady 
Boswell, e t  al.," for $39.02 with interest from 1 Octol~er, 1953, plus costs 
in the sum of $4.80, recorded in Judgment Docket Book 16, Page 152, i n  
the office of the Clerk of the Sliperior Court of Wilson County. 

The Commissioner's report, "showing the paymeill of all expenses in  
connection v i t h  this proceeding to date, find showing the amount of sur- 
plus proceeds to be distributed to the per.;ons entitled thereto," is referred 
to as attached to and made a part  of the supp1emen;al petition. How- 
ever, it  is not in the record before this Court. 

'rhe petitioner-commissioner asks the court for imtructions as to the 
distribution of the Boswell share. 

Answers were filed by Luke Lamb, Trustee, Williamson, Boswell and 
Renfrow-Lucas, to said supplemental petition. Since the status of the 
deed of trust to Luke Lamb, Trustee, is not in contioversy, analysis of 
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. 
the answer filed by him is unnecessary. Apparently (from the stipula- 
tion of counsel repre3enting other parties), a copy of said supplen~ental 
petition x a s  serred on R. C. Grice, judgment creditor. N o  answer by 
Grice appears in the record. 

Williamson admits the relevant allegations of said supplemental p d -  
tion, except tha t  he asserts the aniount of the indebtedness due him by 
Boswell is $1.533.66, rather than $1.661.65. By wav of further an>ner,  
he alleges that  his niortgage is a .\~alid lien in tha t  aniount against the 
interest of Coswell. I Ie  nlakes no allegatioils as to the origin and nature 
of the portion of this indebtedness in excess of tlie $400.00 described in 
his mortgage. 

Bosnell denies all allegations of said supplemental petition relating 
to the Williamson debt and mortgage. He admits all other relevant alle- 
gation>. H e  alleges that  "the only valid lien which the said Roney 31. 
TOilliamson could assert against him (by reason of said alleged mortgage) 
is $400.00." H e  further alleges that  "during the selling season for the 
crop year 1943 . . . TSTilliamao~~ seized and sold the crops" belonging to  

him (Boswell) and receired $1,212.05 froin the proceeds of sale thereof. 
H e  deniands that  he be giren credit on the debt "justly due" on the 
Williamson niortgage for tlie amount found to be due him under a strict 
accounting by for the proceeds receired from the sale of said 
crops. H e  prays that  judgment be entered directing the Commissioner 
to discliarge any valid liens against his share, and that  any balance re- 
maining after the discharge of said ral id liens be paid orer to him. 

Renfron-Lucas denies that  the TVillianison mortgage creates a ral id 
lien in esceqs of the amount clue on the $400.00 debt described therein. 
I t  allegec falather that it.; mortgage lien i? subject only to (1) the deed 
of truqt to Luke Lamb, Trustee, securing $700.00 plus interest, and 13) 
the mortgage to WilIiamson, to the extent of a maximunl of $400.00 pluj  
interebt. Except a% admitted, the allegationi of said supplemental peti- 
tion are denied. 

The TTilliamson mortgage. recorded in Book 285, Page 390, included 
the following provisions : 

' L A s ~  WHEREAS, the party of the first party ( s i c )  now indebted to party 
of the second part  in the sum of Three Hundred and 00/100 Dollar., in 
the form of Note;  

" A m  THEREAR, the party of the second part  has agreed to make ad- 
vances in money, merchandise and supplies to the party of the first part ,  
during tlie year 1952, to the amount of One Hundred and 00/100 Dollars, 
including fertilizers. 

"In consideration of One Dollar, and for the further consideration 
herein qet forth, the party of the first part hereby conveys to the party of 
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the second par t  and to his heirs the following real .state and personal 
property : 

"His !$ (one-fifth) undivided interest in that  cert(3in tract of land in  
B h c k  Creek Townsl.lip, containing 31 acres, more or less. Joining lands 
on Xor th  by Tom Barnes heirs. joining lands on Eas t  by dycock heirs, 
same line on road leading from Munford road to Wilsm, N. C. also lying 
on Munford road. . . . 

(( 7 h o w ,  if the said party of the first part  shall on ox before the 1st day 
of Sovember 1952 pay the said note and the advances herein agreed to be 
made and  shall also pay  a n y  other  ( m o u n t  t h a t  the  p a r t y  of the  second 
port m a y  advance to  i h e  p u d  ( s i c )  of the  first part in addi t ion t o  the  
a m o u n t  here in  s p ~ c i f i e d  to  be adlwnced,  atid shall also p a y  all other debts 
f h a t  the  said par ty  o f  t h e  first part  ?nay be owing t o  t h e  par ty  of t h e  
second part ,  then this deed and lien is to be null and void. Bu t  if the 
party of the first part shall fai l  to pay the said note or said advances 
herein agreed to be made, or the  advances t h a t  m a y  b(3 m a d e  i n  excess of 
t h e  a m o u n t  agreed f o  be advancrd or shall fail t o  p a y  ~ z n y  other  debt  t h a t  
f h e  par ty  of the  first part m a y  be owing t o  t h e  p a r t y  of the  second part ,  
then the said party of the second par t  are ( s i c )  herebey authorized to sell 
said real estate, personal property and crops for cash, . . . (foreclosure 
provisions)." (Italics added.) 

I'pon consideration of the pleadings and records, the court ordered that  
the Commissioner disburse the Boswell share according to priorities as 
follo\vs: first, pay the $700.00 plus interwt secured by the deed of trust 
to Luke Lamb, Trustee, second, pay Williamson, on account of his mort- 
gage, $400.00 plus interest; third,  pay Renfrow-Lucali on account of its 
mortgage, $100.00 plus interest; fourth ,  pay Grice he amount of his 
judgment; and f i f th ,  pay the balance, if any, to Boswell. 

Williamson excepted and appealed, assigning as error the restriction 
or h i t a t i o n  of the amount secured by his mortgage to $400.00 plus 
interest. 

Lucas ,  R a n d  & Rose for R o n e y  N .  Tl'illiamson, de iendan t ,  appellant.  
Gordner ,  Connor  d Lee for Renfrow-Lucas C o m p a n ~ y ,  Inc . ,  respondent ,  

nppellec. 

BOBBITT, J .  The record does not disclose, by s t ipu l~ t ion  or otherwise, 
the facts necessary for decision. Issues of fact raised by the pleadings 
remain iinansmered. 

This C o ~ r t  declares the law as i t  relate!: to  the factrl of the particular 
case under considel-ation. A decisioii may be conside~ed authority only 
within the framework of such facts. Dissimilarity as to a material fact  
mag call for application of a different principle of law. L i g h t  Co.  v .  
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,lIoss, 220 N.C. 200, I f  S.E. Pd 10. Hence, the Court will not give ad- 
1-isorp opinions or decide abstract quehons .  Poore v. Poore,  201 N.C. 
791, 161 S.E. 532. Each decision of law is made in  relation to specific 
deterriiinatire facts, established by stipulation or by appropriate legal 
procedure. 

We note first that  the record fails to disclose the amount available for 
distribution as the Boswell share. ITOW much, if any, would remain avail- 
able for distribution after payment of the $700.00 debt secured by the 
first lien deed of trust to Luke Lawb. Trustee? Would i t  be sufficient to 
pay more than $400.00 on account of the Williamson mortgage if it  were 
determined that  Bosvell owed \Qilliamson more than $400.00 and that  
such excess was secured by the mortgage? I f  so, would the debt to Wil- 
liamson in the amount so established exhaust the fund and leave nothing 
for Iienfrow-Lucas and Grice, or would Boswell alone be affected? These, 
and like questions, are not answered by facts stipulated or established. 
I t  is not our practice to decide causes where essential facts wander 
elusively in the realm of surmise. 

The cause was presented to Judge Martin for decision solely on the 
basis of the pleadings and the records of the asserted liens. There was no 
waiver of jury trial. G.S. 1-184 e t  seq. I f  such was intended, no eri- 
dence n-a; offered as a basis for findings of fact. Thus, the court was 
called upon to make rulings of law before the ultimate issues of fact had 
been determined. True, both Renfrow-Lucas and Boswell, in their an- 
swers. contend that  the maximum amount for which the Williamson mort- 
gage ~vould constitute security, i n  any event, is the $400.00 debt described 
therein; but i t  is not admitted that  Boswell is indebted to Williamson 
in the amount of $400.00, much less an amount in  excess thereof. The 
allegations as to the debt due VTillianson are denied both by Boswell and 
by Henfrow-Lucas. The  amount of the debt, if any, owing by Boswell to 
TVillianison has not been established. 

Upon this record, the parties before us present arguments pro and con 
as to the ral idi ty of the "dragnet7' provision in the Williamson mortgage. 
Appellant cites, in support of its validity, ATorpeet v. Insurance  CO., 160 
N.C. 327. i 5  S.E. 987; i ~ ~ i l l i n a  (70. 27. S fevenson ,  161 N.C. 510, 77 S.E. 
676 ; Edwards  11. B u e n a  Vistn Annrx ,  216 X.C. 706, 6 S.E. 2d 459. These 
cases concern the provision of a collateral form bank note, e.g., as in the 
E d w a r d s  case, where it is provided that  the maker has deposited described 
collateral security, "for the payment of this and any other liability or 
liabilities of the undersigned to said bank, or which may hereafter arise, 
whether due or not due. however arising or evidenced." We refer to " 
these caPes solely to  point out that  each was decided when the full facts 
as to the amount, origin and nature of the maker's "other debt to the 
bank" w r e  stipulated or established; and each decision dealt with the 
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particular "dragnet" provision in relation to the particular facts. Refer- 
ence to other decisions is suffirient to show that  a different result may be 
reached when the esact facts of each case are considered. Bank v. Furni- 
fzue Co., 169 X.C. 180, 85 RE. 381 ; Sewsome v. Bank, 169 N.C. 534, 
56 S.E. 499; P o w ~ l l  v. XcDonald, 20s N.C. 436, 181 S.E. 277. 

I n  First Nut.  Bank v. Corning Bank & Trust Co., 168 Ark. 17, 268 
S.W. 606, the chattel mortgage described a debt, evidenced by note, and 
thereafter, i n  the defeasance clause, provided that on payment of the 
described note, "togethcr with all other indebtedness which may be due" 
the mortgagee, the mortgage should be void. I t  was held that  the mort- 
gage secured the indebtedness evidenced by such note and additional 
advances, not indebtedness evidenced by prior notes. I n  relation to this 
particular '(dragnet" prorision, the Court took the view that, in the 
absence of a specific p ro~ i s ion  sufficient to show the contrary, the provi- 
sion should not be construed as intended to cover any debt outsfanding 
11,hcn fhe nzortga,qe was wzade except the debt described therein. 

I n  the later Arkansas cases of IIendricl~son v. Farmers' Bank d Trmst 
C'o., 189 -Irk. 423, 73 8.W. 2d 785, and Bank of Searcg z*. li'roh, 195 Ark. 
7%. 114 S.TTT. 2d 26, the rule adopted, as stated in the fourth headnote 
in the Bank o f  Searcy cnsp, is as follows: 
"-1 mortgage which is given to secure a specific debt named will not be 

extended to include antecedent debts unless the instrument so provides 
and identifies the antecedent debts in clear terms, and zannot be extended 
to corer debts subsequently incurred unless they are of the same class 
and so related to the primary debt that mortgagor's assent will be in- 
ferred." 

Again, the Arkansas cases are referred to solely to roint  out the neces- 
sity that the full facts as to the amount, origin and nature of the mort- 
gagor's "other debt to the ~nortgagee" be established before attempting 
to construe the "dragnet" provision. 

Sumerous cases from other jurisdiction< under the Annotation, "Debts L: 
included in prorision of mortgage purporting to corer unspecified future 
or existing debts ('dragnet' clause)," are collected in 172 A.L.R. 1079. 

Renfrovr-Lucas takes the position that Judge Martin's order is not 
prejudicial to Williamson and should be affirmed. I n  support of this 
position the argument advanced is that  the Williamson mortgage is void 
for uncertainty of description. flollowian v. Davis, 238 E.C. 386, 78 
S.E. 2d 143, is cited as authority. Hence, the argumen. runs, since Judge 
Martin's order is more farorable to Williamson than he deserves, William- 
son has no ground for complaint or appeal. 

But this position of Renfrow-T,ucas ignores two vitzl facts, viz. : 
First, its answer admits that  the Williamson mortgsige is a valid lien, 

subject only to the deed of trust to Luke TAamb, Trustee. True, there is 
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n o  admission as  to  tlle amount  of the  deb t ;  and  it is alleged that,  whatever 
Boswell m a y  owe XTilliamson, the  nlasimum debt f o r  which the  William- 
son mortgage c a n  be deemed security is the described debt of $400.00. 
ITncler this pleading, Renfro~v-Lucas cannot on this appeal  challenge the 
Williamson mortgage as  void f o r  uncertainty of description. 

Second, the contention a s  to  uncertainty of description is brought for-  
ward  solely on the basis of the statenlent i n  the brief of Renfrow-Luca; 
t o  the effect that ,  ~ h i l e  the TTilliamson mortgage purports  to  describe a 
t ract  of 31 acres i n  Black C r w k  Township, the lands sold i n  the  part i t ion 
sale proceedings con&t of two non-contiguous tracts, one of 23 acre< i n  
Black Creek Tomnshir, and the other of S acres i n  Cross Roads T o ~ ~ n s l l i p .  
T h e  record before us  does not s h o ~  n-hat lands were inrolved i n  the 
part i t ion sale proceedings. 

T h e  court below was in  error  i n  rul ing on the quedtion of priorities 
~ h e n  the ul t imate is-ues of fact  remained undetermined and when the 
facts a; to the o r i g ~ n  and nnfure  of the alleged debt to Willianison ( i n  
excess of $400.00) was not disclosed. T h e  result is t h a t  the proceeding. 
n i l1  be remanded to the Superior  Cour t  so t h a t  the  controverted and  
deter ininat i re  facts  inay  be established and  rulings as to  the l aw rnn he 
made i n  relation thereto. 

E r r o r  and  remanded. 

J O H N  RETSOLDS r .  CLARENCE EARLEY ASD WIFE. ELITETA EARLET. 

(Filed 2 March, 19,55.) 

1. 1ns;me Persons 9 12: Vendor and Purchaser 3 3c: Pleadings § 31- 
In  a n  action by the assignee of an optionee, the owners of the land are  

not entitled to attack tlle assignment on the ground that a t  the time of its 
e\wntion the optionee was mentnlly incompetent, and alIegations settinq 
forth this clefense are  properly stricken on nlotion, since the contracts of 
an iniane person a re  not void but are  roiclable at the election only of the 
lunatic or his representative, or his heirs, executor or administrator. 

2. Appeal and  Er ror  3 29- 

A ground of objection not discussed by appellants in their brief is deemed 
abandoned. Rule 28, Rules of Practice in the Supreme Court. 

3. Landlord and Tenant 9 2 2 -  
Where the lease contains no forfeiture clause for failure to pay rent, 

lessors mny assert forfeiture for nonpayment of rent only after 10 days 
from deinand upon lessees for payment. G.S.  42-3. 

4. S a m c  
Where a lease does not provide for forfeiture for nonpayment of taxes 

or the making of improre~nents, forfeiture may not be declared on these 
grounds. 
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3. Landlord and Tenant  8 2- 
h lease which describes the land as  being in a named township and 

adjoining and bounded by Che lands of named persons, will not be declared 
unenforceable on the ground tllat the description is too vague and in- 
definite. 

6. Vendor and Purrhnser  § 5c- 
I n  an actioii for bpecific perforniance uf a n  option contained in a lease, 

instituted by the assignee of the optionee, defendants contended that the 
optionee had siirrendered the lease to t h r u ,  but there was no evidence that  
the assignee knew of it  before the assignment was made to him. Held: 
Since an option in a lease giving lessee the right to purchase the premises 
a t  any time before the expiration of the lease, is a continuing offer to sell 
011 the terins set forth in the option, and may not be withdrawn by the 
lessor within the time limited, defendants' motion to nonsuit on the ground 
of the surrender of the lease was properly denied on he evidence. 

7. Pleadings § % 

In an action on an option contained in a lease which sufficiently describes 
the premises, the trial court has the tliscretionary authority to permit 
amendiuent after verdict specifically describing the land, and the action of 
the trial court in permitting the anleixhnent without iotice to the adverse 
partg will not be held prejndicial, particiilarlg when the cause is remanded 
for a new trial. 

8. Trial § 28- 
C ~ e n  in those instances in which the evidence jnstifies the court in 

instructing the jury to answer the issue in favor of t le  party upon whom 
rests the bnrilen of proof if the jury believes the facts to be as  all of the 
evidence tends to show, the court nlust leave it  to the jury to determine 
the credibility of the testimony, and it  is error for the court upon failure 
of the jury to return a verdict immediately to recall the jury and inform 
them that the court's instructions were to answer the issue "Yes" if the 
jury found the facts to be as  all the evidence tended t3 show. 

-IPPEAL by defendants f r o m  .lloure, Dan A'., J., September T e r m  1954 
of B ~ S C O M B E .  

(57 il action t o  compel sl~ecific performance of a n  option to purchase 
real  eztate assigned to plaintiff. 

I'laintifi's e d e n c e  tend. to shou- these facts  : O n  2 August  1945 the  
clefcndant Clarence E a r l e y  o ~ ~ n e c l ,  and  i t i l l  does, the  real  property i n  
Bliiiconlhe County, x-hich is the subject mat te r  of t h  s action. 011 t h a t  
date  he and  his  v i fe ,  E l r e t a  Ear ley ,  i n  c.onsideratior of $5.00 executed 
m d  del iwred a lease and  option nnder  seal to purchase this property t o  
13. R. Green, "or his assigns," which is recorded i n  the Office of the Regis- 
t e r  of Dc& of B13nncombe County i n  Deed Book 662. p. 509. T h e  lease 
t o  13. Ii. Green, "or his assigns." r a n  f o r  fire years, f rom 1 J a n u a r y  1940 
to 1 J a n u a r y  1954, and pro\-ided f o r  a rental  of One Dollar  per  year. 
TIIP option proris ion is as f o l l o ~ s :  "The parties of the  first p a r t  give to 
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the party of the second part, or his assigns, the exclus i~e  right and option 
to purchase the above designated farm for a total consideration of $5,000 
a t  any time during the term hereof, and will, on demand execute to the 
party of the second part, or the party designated by him, a good and 
sufficient deed to said property, conveying the same free and clear of any 
and all encumbrances of any nature." 

On i Ju ly  1950 H. R. Green and wife, for a valuable consideration, 
assigned under seal this lease and option to plaintiff: this assignment was 
recorded on S Ju ly  1950 in the public registry of Buncombe County. 

The plaintiff, prior to the assignment of the lease and option, had had 
no conrerwtion with the defendants. After the assignment he entered 
into possession of the premises, and is still in possession. H e  has made 
impro~enients thereon. After being in possession for several months and 
interested in exercising the option, he talked with the defendants, and told 
them the lease and option had been assigned to him. The defendants 
replied that they didn't knov- about the assignment, and before they talked 
to him. they n-anted to talk to their attorney. On or about 22 Ju ly  1053 
he went to the defendants. told them that  he had a deed with him for their 
execution for the property and $5,000.00 in money, and wanted to exercise 
the option on the property. The defendants said they wanted to talk to 
their la~ryer .  H e  never paid defendants any rent, but tendered r r l ~ t  
during the trial. H e  did not hear from the defendants, and because of 
their failure to execute and deliver a deed to him for the property, 
according to the terms of the option, instituted this action. 

The defendants7 evidence was to this effect: They executed and deliv- 
ered tlic lease and option to Green. I n  the spring or summer of 1950 
plaintiff came to their house, and said lie had bought the lease. Clarence 
Earlcy told him Green had broken the lease by not paying the rent and 
taxes. Defendants told plaintifl' h r  had bought no lease, because Green 
"had already breached the contract and had already submitted the same 
to us": not to go upon the land, and if he did so, i t  would be a t  his risk. 
Plaintiff replied, "he had bought the lease as is and was paying no rent." 
I n  Ju ly  1953 plaintiff came to the defendants' home with his lan-yer, and 
demanded the execution of a deed according to the option. Plaintiff said 
he had $.3.000.00 with him. C'larence Earley replied his wife XTas not 
at home. and i t  was not the proper time to do business. The defendants 
have made no demand for the rent :  they thought as plaintiff had built 
a fence on the land, they would give him three years rent. Defendants 
are not willing to  execute and deliver a deed for the premises to plaintiff 
upon p v ~ n e n t  to them of $5,000.00. 

Thic iswe was submitted to the jury:  "Is the plaintiff entitled to a deed 
in fee qimple t o  the property described in  the complaint, upon payment 
to the rlrfendants of the sum of $5,003 cash purchase p i c e  as alleged in 
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the complaint ?" Pursuant to a directed instruction the jury answered 
the issue "Yes." 

From the judgment entered thereon, the defendanls appeal, assigning 
error. 

W a r d  d B ~ n n e f t  and  X e L ~ r l r ~ ,  G v d g e r ,  Elmo,,e LC' Atar t in  for P l a i n f i f ,  
d p p e l l e e .  

Cecil  C. JacX,son and  Win. TI'. C o n d l e r  for D e f e n c l m t s ,  Appe l lan t s .  

PARKER, J. The defendants during the pendel~cy of the action filed 
three ,\nwers. They assign as error S o .  One, Judge Clarkson, upon 
motion of the plaintiff, "striking out parts of defendant's answer." Hom- 
ever, they bring forward and discuss in their brief o d y  the striking out 
of all allegations to the effect that  IT. R. Green could not execute a valid 
assignment of the lease and option to  the plaintiff, because a t  the time 
of its execution and delirery he was mentally incompstent. After Judge 
Clarkson's order, the defendants filed a second .lnswer making substan- 
tially the same allegations. Judge Moore, upon motion of the plaintiff, 
struck out of defendants' a n a ~ e r  substantially the same allegations tha t  
Judge Clarkson did. Defendants assign as error S o .  TWO, Judge Moore 
"striking out parts of defendants' answer." However, they bring forward 
a i d  discuss in their brief only the striking out of the allegations as to 
H. R. Green's mental incompetency. Defendants discuss t l m e  two 
assignments of error together in their brief. 

Defendants then filed a Third S n q w r  in vhich  was alleged a substan- 
tial part  of the matters and things stricken out by J d g e s  Clarkson and 
Xoore, other than the allegations as to mental incompetency of' Green. 

The defendants contend that they can aroid Green's assignment of the 
lease and option to plaintiff upon the alleged grounc of Green's mental 
incompetency a t  the time of it* execution and delivery. 

The  executed contracts of an insane person "before such condition has 
been forrnally ascertained and declared, are voidable and not roid, and 
it is also recognized that  such contracts are usually loidable a t  the elec- 
tion of the lunatic or person properly appointed to act in his behalf . . ." 
I p c l i  v. R. R., 158 N.C. 445, 74 $3. 352. 

I t  was held in C'ndillnc-Pontirlc Co. v. S o r b z i m ,  2L0 N.C. 2 3 .  51 S.E. 
3d 916, that  an  assignment by par01 by the purchaser of a contract to 
conrey real estate is no defense to an action on the contract by the assignee 
against the vendor, since the Statute of Frauds  is a personal defense 
which may he set up  only i n f e r  pnrles.  

H. R. Green is dead. The fact that  his heirs, executor or administrator 
might have a valid cause of action against the assignecb because of Green's 
all13ged mental incompetency does not affect the legal title of the plaintiff, 
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and is not available as a defense for the defendants in this action on the 
assignment of the option. I<zlly c .  K e l l y ,  241 N.C. 146, 84 S.E. 2d 809 ; 
2s Am. Jur. ,  Insane and Incon~petent  Persons, Sec. 70;  46 A.L.R. 433. 
See also 111 re H o l d e n ,  271 N.Y. 212, 2 N.E. 2d 631. 

I f  any part  of the allegations in their first and second answers stricken 
out, other than those referring to Green's mental incompetency, are not 
substantially alleged in their Third Answer, the defendants would seem 
to have abandoned their general exceptions thereto by not discussing them 
in their brief. Rule 28, Rule. of Practice in Supreme Court, 221 N.C. 
544. 

Defendants' assignments of error Sos .  One and Two are overruled. 
( h i u s  v. X c L o ~ i d ,  231 N.C. 655, 5S S.E. 2d 634, cited by defendants is 
distinguishable : the attack there on the validity of the deed on the ground 
of grantor's mental incompetency was made by his heirs a t  law. 

The defendants assign as error tlle failure of the trial court to sustain 
their motion for judgment of nonsuit rnatle a t  the close of all the evidence. 
They contend tha t  Green, and also plaintiff, had forfeited the lease by 
failing to pay rent, taxes and make improre~nents on the premises. The 
lease contains no forfeiture clause upon failure to pay rent. A forfeiture 
under G.S. 42-3 for failure to pay rent iq not effecti7-e n ~ ~ t i l  the expiration 
of ten days "after a denland is made by the lessor or his agent on said 
lessee for all paqt due rent." T'ri lsf  C'o. r .  l i '~*azelle,  226 N.C. 724, 40 S.E. 
2d 367; J l o n g e r  v. L u t t e r l o h ,  105 S . C .  2i4,  142 S.E. 12. N o  demand 
hal-ing been made by the defendants for the payment of rent, as required 
by the statute, the lease had not been forfeited for nonpayment of rent 
a t  the time the plaintiff notified the defendants of his intention to exercise 
the option. The plaintifT tendered the rent due a t  the trial. As to  that  
Fee C o l ~ . m a n  1 % .  C'a~olincc Theafres,  19.5 X.C. 607, 143 S.E. 7. The lease 
does not provide for the payment of taxes and the making of improve- 
ments. 

The defendants further contend that  tlle description of the land in the 
lease is too rague and indefinite to be enforceable. This is the description 
in the lease : "The following lands and premises, n-ith the improvements 
thereon. or to be placed thereon, and, I n  Bunconlbe County, North Caro- 
lina, being a farm about 64 acres, in Horuinx Township, adjoining Vin- 
cent Rob in~on  on the ~vect, Thea ton  McMieken on the north and west; 
and by John NcKlreath and Spurgeon Poore on the south by Willie 
Jarnerqon." Later  on in the instrument occurs this language: "If this 
option is not exercised the property is to he redelivered to the parties of 
the firkt part a t  the end of the lease. and all improvements placed thereon 
arc to bc and become the property of the parties of the first part." 

The  description is as definite as the description in  Xpeed v. Perry, 167 
X.C. 122. q3 S.E. 176, ~ h i c h  TTEIQ held sufficient, and is as follows: "A 
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certain tract or parcel of land in Franklin County, :state of North Caro- 
lina, adjoining the lands of P. A. Davis, surrounded by the lands of P. A. 
Davis, known as the Junius  illston Place." 

The t l e f d a n t s  also contend that  Grem had surrendered the lease to 
tl1e111. If he had, there is no evidence that  plaintiff knew of it before 
the assignment was made to him. 

This Court said in Crotts o. Thomas,  226 N.C. 285, 38 S.E. 2d 15s :  
'LA'lll option in a lease, ~vhich  gives the lessee the right to purchase the 
leased premises a t  any time before the expiration of the lease, is a con- 
tinuing offer to sell on the terms set forth in  the opiion, and may not be 
witlidra~vn by the lessor within the time limited. The lease is a sufficient 
consideration to support specific performance of t h ?  option of purchase 
granted therein." 

The evidence, considered as we must on a motion for  nonsuit, tends to 
show that  the option to purchase the premises described in the lease mas 
in  effect when tlie plaintiff notified the defendants of his election to pur- 
chase the property. The assignment of error for failure to sustain the 
motion for judgment of nonsuit is overruled. 

The defendants have many assignments of error as to the admission and 
exclusion of evidence. The defendants have cited nc authority in respect 
to these assignments of error, except that  they say several questions and 
answers "violate the Dead Nan's Rule Statute, G.S. 8-51." As to several 
of thew assignnlents of error. no  argunlent is made. I t  would serve no 
uqeful lx~rpose to discuss them in detail, for the reason that  the action 
111ust go hack for a new tr ial  for error in the charge, and these questions 
nlay not arise again. 

'l'he defeidants assign as error the trial court, upon motion of the plain- 
tiff, in its discretion permitting the plaintiff after rerdict and before 
judgment to amend his complaint so as to describe the land, the subject 
matter of this action, more definitely: the order b:ing entered without 
notice to defendants or their counsel. The tr ial  court had authority to 
n ~ a k e  such an  order in its discretion. G.S. 1-163;  Cha.@n v. B~a?ne,  233 
N.C. 377, 64 S.E. 2d 276. While n-e do not know why the lower court 
nmde the order without notire to defendants' counsel, me do not see how 
the defendants have been prejudiced, particularly as the action must go 
back for a re-trial. 

The defendants' assignment of error to the charge is sustained. The 
charge of the court is as follows: "Members of t l ~ e  J u r y :  The Court 
takes the view on this matter on tlie evidence the l ~ a t t e r  devolves itself 
into a matter of law. The Court therefore instructs the jury that  if you 
find the facts to  be as all the evidence which has been introduced in the 
case tends to show that  you would answer the issue which the Court will 
snhmit to you YES." The jnrp, after the delivery of the charge, retired 
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t o  i t s  room a t  11 :I0 a.m. A t  11 :20 a.m. the  court recalled the jury, and  
the following took place : 

('THE COURT: Menl lms  of the jury, I call you back. H a r e  you 
reached your  verdict ? 

" F o R E ~ I . ~  : Give us  fire minutes more and IT-e d l .  
''TIIF: COURT: I didn't know if you understood m y  instruction. M y  

instructions were:  If you find the facts  to  bc as al l  the  evidence tends to  
show. you would answer i t   YE^. You m a y  retire." 

T h e  j u r y  a t  11 :30 a.m. returned its verdict, answering the  issue ('YES." 
Discussing a s imilar  charge i n  ~ S h e l b y  v. Lnclhy,  236 N.C. 369, 72 

S.E. 2d 757, this Cour t  s a i d :  "-4 directed instruction i n  favor  of t h e  
p a r t y  having the burden of proof is  error. Ci t ing authorities. And  
when a peremptory i ~ ~ s t r u c t i o n  is permissible, conditioned upon t h e  ju1.y 
fintling the  facts  to  be as  all  the testimony tends to  show, the court  mus t  
leave it  to  the j u r y  to  determine the credibility of the t e s t i m o n ~ .  Cit ing 
a u t h o r i t i e ~ .  T h i s  the court  below inadvertently failed to do." 

Tlle defendants a r e  entitled to  a new tr ia l ,  and i t  is so ordered. 
S e n -  trial.  

JOHS n A S I E L  N O R G A S .  PI.AIXTIF~. T. HAROTL) F. BROOKS, ORIGIXAL 
1)1 rcsu . \ \T ,  .4SD T'IRGTT, LEE RIILLSAP, a k l ~ ~ ~ ~ ~ ~ ~ ~  DEFESDART. 

(Filed 2 March, 19SZ.) 

Slqwal and  Error 61  c- 
A11 opiuion of the Supreme Court should be considered in the light of 

the facts in the particular case in which it XT-as delirered. 

Pleadings 3 10- 
An action ~ r a s  instituted by the onner of a car against the owner- 

operator of the other ~ e h i c l c  inrolred in the collision, to recover for dam- 
ageq to the car. The original defendant had the driver of plaintiff's car 
and nn occupant thereof joined as additional parties defendant. H e l d :  
Tlie occnpant of plaintifl's car, who was joined as an additional defendant 
on  ruotion of thc oriqinnl tlefcnclnnt, n-as under no legal obligation to set 
lip n cross-nction aqtinst the original dt~fendant to recover for his personal 
injuries, hut had he done so, thc original defendant ~ ~ o u l d  not be entitled 
to hare the cross-action dismissed. 

Abatement and Revival 3 0- 
'rhp ommer of an antomobile instituted action against the owner-operator 

of the other car inrolred in the collision The original defendant had the 
(1ri~t.r of plaiiitift's car and a11 owngalit thereof joined as  additional de- 
fnid;i~its.  Tlie occnlmit of plailitiff's car filed no cross-action against the 
orieinal defendtlnt, but thereafter institnled an independent action against 
him HcZA: The second act im~ is not subject to abatement on the ground 
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of the pendency of the first, since the issues in tlie second action were not 
essentially a part of the first nctiou and did not hare  to be adjudicated 
therein. 

The guest in a car o\rned and operated by her hnsband brought action 
against tile driver and the 011--ner and the occupant of the other car in- 
rolretl in t l ~ r  collision. to recover for personal injuries, and judgment was 
elitered in plaintiWs fwror. 'l'herenftel: defendant occupant brought action 
against the liusbnntl, owuer-operator, to recover for personal injuries. 
H e l d :  The 11usb:ulci was not n party to the first acl:ion, and therefore, he 
was not entitled to set 111) the jndgluent in tlie first action as  ves judicata 
in the second. 

.lrpy: \r2 by plaiittiff Jol in  Daniel  l l o r g a n  and  t h e  defendant Haro ld  F. 
13roolre. f rom ~ ' ~ I I X , .  .I., Octohc'r Ternn, 1954, of ROCKII~GHAXI. 

Civil action to  ~ P C O T  e r  f o r  personal injur ies  sustai led i n  a11 automobile 
collision resulting f rom tlie alleged negligence of tlie defendant Haro ld  
F. Brook*. 

T h c  facts new-sary  to a n  unrler-tanding of the questions presented f o r  
deterr~i inat ion on t l k  appeal  a r e  as  fol lons:  

1. 011 5 Scptemher, 1951, tlie automobile of Beatr ice Morgan was in- 
v o l v ~ d  i n  R colli4on on U. S. Uighway S o .  29 near  Greensboro. K o r t h  
Carol ina,  n-it11 a n  automobile onned  and operated by  H a r o l d  F. Brooks. 
Tlic Morgan vehicle wns operated by Virgi l  Lee Xill:;ap, and  J o h n  Daniel  
1Corgan m s  r iding with liim. Lillian 1,ouise Brooks, wife of H a r o l d  I?. 
Brooks, was r iding wit11 her  husband. ( F o r  convenience, whenever the  
name T h o k s  is used hereinafter,  unless otherwise defignated, it will mean  
I Ia ro ld  F. Brooks;  and when the name N o r g a n  is used, unless other~vise 
designated, i t  will mean Jo l in  Daniel  Morgan.)  

2. Following the  collision, Beatr ice N o r g a n  insLituted a n  a c t i o ~ i  on 
S October, 1951, i n  tlie Superior  Cour t  of Rockingham County, against 
Brooke, to recover fo r  nlleged property damage. Brooks brought i n  Virgi l  
Lee Millsap and  Morgan a s  additional defendants. I n  the  answer filed 
by the additional defendants, X o r g a n  made  n o  mention of a n y  claim 
against Brooks. 

3. Thereafter ,  on 1 6  September, 1953, the pla ntiff instituted this  
action against  Brooks, seeking damages for  personal injur ies  sustained i n  
the collision which occurred on 5 September, 1951, resulting f r o m  tlie 
alleged neqligence of Brooki. Brooks filed a n  answer to  plaintiff's com- 
plaint  and, among other  things, set fo r th  a plea in  abatement, alleging 
tha t  the  plaintiff was required to  a v e r t  such claim ss he  had  i n  the su i t  
brought by  Beatrice Morgan,  i n  which action Brooks brought  Morgan  i n  
as  a n  additional defendant. T o  this answer ;?Ior,;an filed a reply i n  
which he  admit ted t h e  pendency of the action brought by  Beatr ice Morgan 
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against Brooks, but alleged that he was not  full^ aware of the illjuries 
uhich he had sustained $1 said collision at the time he was made a party 
defendant in said action, and e~pres s ly  denies that  the suit instituted hy 
Beatrice l l o rgan  against Rrookb is a bar to the prosecution of this incle- 
pendent action. Brooks, the original defendant i n  this action, also set up  
a cross-action against Virgil 1,ee Millsap and had him made an additional 
party defendant. Blillsap filed an ansner to the cross-action. 
1. I n  Jaiiuary, 1954, Lillian Louise Brooks instituted an  action against 

T'irgil Lee Millhap, Beatrice l l o rgan  and John Daniel Morgan in the 
Greensboro Division of the Guilford Superior Court, for the recovery of 
damages for alleged personal injuries she sustained in the above collision. 
She recowred a juclginent against the defendants in tlie sum of $2,750. 

TYllen this cause came on to be heard a t  the October Term, 196-2, of the 
Superior ( 'ourt of Rockingham County, Bi-ooks filed a motion seeking 
l je rn i i~~ioi i  to amend his anslrer so as to plead as r e s  judicafa  the ~ e r d i c t  
and judginent in the Guilford case referred to abol-e, upon the ground 
that all ,  or >ubstantially all, of the material matters in controversy had 
been deteinlined. TliL motion n a s  denied and the defendant Brooks 
entered an exception to the ruling. For the purpose of trial, the case was 
tlien coi-~solidated, by conbent, mith tlie action entitled '(Beatrice Morgan, 
plaintif?, c. Harold F. Brook>, defendant, and John  Daniel Morgan and 
lTirgil Lee Jlillsa{~, Additional Defendants." Thereupon, the original 
defeiitlaiit Brooks demurred o1.r tottrs to the pleadings of the plaintiff for 
that said pleadings do not state facts sufficient to entitle the plaintiff to  
assert hia alleged cause of action in  this suit, a i d  also moved for judgment 
on the pleaclings. Tlie court then entered judgment, denying the motion 
of the original defendant Harold F. Broolrs that  he be allowed to file a n  
alnentletl answer so as to plead the verdict entered in the Guilford Coullty 
case a- n 3 jutlicafn of the matters and things alleged in  thia action, but 
su-tailling the cle1,lurrer o ~ c  tetlrrs to the plaintiff's pleadings, and dis- 
missing the action. 

Tlie plaintiff Morgan and the defendant Brooks appeal and assign 
error. 

Price  cl: O s b o r n e  and  J. 6'. J o h n s o n  for plaintif?'. 
J o r c l u n  c6 W r i g h t  f o r  de fendan t  IJnrold F. Brooks .  

I l a ~  \ 1, J. MTe ;hall first consider the appeal of the plaintiff. The 
judgn i~n t  of the court helow, smtaining the demurrer o w  t enus  to the 
plaintiff's plradings, is tantanlount to an  order to the effect that  the 
plaintiff map not now assert any clainx he might have against Harold F. 
Brookq, as a resnlt of the collision n hich occurred on 5 September, 1951, 
since he failed to file a cro-s-action a g a i n ~ t  Brooks in the snit instituted 
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by Beatrice Xorgan, in nhich action Brooks brought him in as an addi- 
tional party defendant. 

The appellant Brooks is relying upon our decision in the case of Carn- 
e r o u  v. Carne1-ot1, 235 3 . C ' .  88 ,  69 RE. Bd 796, to  sustain the ruling of 
the court below. I n  order to interpret all opinion of this Court correctly, 
i t  should be considered in the light of the facts in the particular case in 
which i t  mas delivered. Rro tcv  1 . .  H o d g e s ,  233 N.C. 617, 65 S.E. 2d 144, 
and cited cases. 

I n  C a m e r o n  v. C a m e r o n ,  slrpru, the plaintiff Bruce B. Cameron insti- 
tuted an  action for divorce, on the ground of two years' separation, 
against his wife, N a r y  Vail Cameron, in S e w  Hanol-er County. At  the 
time of the institution of the action, there was pending in the Superior 
Court of Sampson County an  action instituted by XI-s. Cameron against 
her husband for divorce from bed and board under G.S. 50-7 (1) upon 
the ground that  her husband had abandoned her. We held the second 
action mas not maintainable since he could, with the permission of the 
court, if he desired t e  do so, set up his alleged cause of action for divorce 
in a cross-action against the plaintiff in the action pending in Sampson 
Countr. Moreover, a verdict on the merits in the Sampson County case 
would have been determinative of the question as to whether or not he  
was entitled to the relief he songht-in the action instituted in  New Han-  
over County. Ewin, J., i n  slmlriag for the Court in the above case, 
said:  "The ordinary teet for detern~ining whether or not the parties and 
causes of action are the same for the purpose of a b a t m e n t  by reason of 
the pendency of the prior action is this : Do the two actions present a 
substantial identity as to parties, subjec*t matter, issues involved, and 
relief demanded? . . . This test lends itself to ready application where 
both actions are brought by the same plaintiff against the same defend- 
nnt, or where the plaintiff in the Zecond action, as defendant in the first, 
has actually pleaded a counterclailn or cross-demand for the same cause 
of action. The ordinary test of identity of parties and causes is not 
appropriate, however, when the parties to the prior action appear in the 
subseqiient action in reverse order, and the plaintifl' in the second action, 
as defendant in the first, has failed to plead a conr terclaim or cross- 
denland for the same c a u v  of action. ITricler the law a defendant, who 
has a claim available by way of connterclaim or cross-demand, has an  
election to plead it as such in the original action, or to reserve i t  for a 
future independent action. unless  f h e  cla<'nz is essent ia l ly  n  part  o f  fhe 
original ac t ion  and  c i 1 7  v e c e s s n r ; l y  be ar i judicnfcd  by  t h e  judgmen t  in if. 
. . . As a consequcnce. the g ~ n e r a l  rule is that a subsequent action is not 
ahatable on the ground that  the plaintiff therein n ~ i g l ~ t  obtain the same 
relief by a counterclaim or cross-demand in a prior action pending against 
him." (Italics ours.) 
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The facts in the instant case are not like those in the Cameron case. 
Beatrice Xorgan,  in so far  as the record before us discloses, did not set 
up  any action against John Daniel Morgan. Therefore, when he was 
brought in as a n  additional party defendant by Brooks, he was under no 
legal obligation to set up  a cross-action against Brooks for any claim 
he had against him as  a result of the collision which occurred on 5 Sep- 
tember, 1951. However, since he was made a n  additional party defendant 
upon motion of Brooks, he could, had he desired to do so, have set u p  
such an action against him, and Brooks could not have had it dismissed 
Lad he desired to do so. Grant v. Jlc(r'razo, 228 X.C. 745, 46 S.E. 2d 849 ; 
Powell 2.. Smith, 216 K.C. 242, 4 S.E. 2d 524. But, on the other hand, 
if Morgan had been made an  additional party defendant in the Beatrice 
Norgan case by someone other than  Brooks, and he had filed a cross- 
action against Brooks, such cross-action would have been subject to dis- 
missal upon motion of Brooks. TVrel-ln 2,. Graham, 236 E.C. 719, 74 S.E. 
2d 233; Ii7orton v. Perry,  220 X.C. 319, 49 S.E. 2d 734; Xontgomery 2.. 
Rladcs, 217 N.C. 654, 9 S.E. 2d 397. 

I n  the last cited case, Dezin, J., later Chief Justice, said : "The general 
rule seems to have been established by the decisions of this Court that one 
defendant, jointly sued with others, may not be permitted to set up  in the 
answer a cross-action not germane to the plaintiff's action. A cause of 
action arising between defendants not founded upon or necessarily con- 
neoted with the subject matter and purpose of the plaintiff's action 
should not be engrafted upon the action which the plaintiff has instituted. 
In order that a cross-action between defendants may  be properly consid- 
ered as a part  of the main action, it must be founded upon and connected 
with the subject matter in litigation hetween the plaintiff and the defend- 
ants, . . . Section 602 of the Consolidated Statutes (now G.S. 1-222) 

that  'judgment may be given for or against one or more of 
several plaintiffs, and for or against one or more of several defendants, 
and it may determine the ultimate rights of the parties on each side, as 
bet,ween themselves.' This permits the determination of questions of 
primary and secondary liability between joint tort-feasors, but i t  may 
not be understood to authorize the consideration of cross-actions between 
defendants as to matters not connected with the subject to the plaintiff's 
action." 

I n  1V,cn12 2.. G d a m ,  m p r i : ,  in which this Court was considering the 
identical question now before us, Barnhill, J., now Chief Jusfice, said:  
'.I11 an  action founded on allegations of negligence, may one of the three 
defendants file and prosecute a cross-action against his codefendants t o  
recover compensation for personal injuries and property damage which 
he alleges arose out of and were prosinlatelp caused by the same auto- 
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G A I T H ~ R  CORP. v. SKIXSER. - 
mobile collision ou t  of which plaintifl's cause of act. on arose? T h e  stat- 
ute, G.S. 1-123, and our  decisions thereunder answer i n  t h e  negative." 

I11 light  of o u r  decisions, we hold t h e  plaintiff's exception to the  rul ing 
of t h e  court  below in sustaining the  demurre r  ore tenus and  dismissing 
t h e  action is  well taken and  mill be upheld. 

T h e  defendant Brooks appeals f rom t h e  denial  of his motion to permit  
hjnl t o  set u p  the judgment entered i n  the case of Li l l ian Louise Brooks 
c. J o h n  Daniel  Norgan ,  et  ah . ,  as r e s  judicata as to  the  matters  and 
things alleged i n  the  present action. T h e  defendant  Brooks was  not  a 
p a r t y  to  the action brought by  his wife  i n  Guilford County. Moreover, 
it m a y  be t h a t  i n  tlle t r i a l  of this case, a n  ent i rely different set of facts, 
as  to  the manner  i n  which the  collision between t h e  two automobiles 
occurred, m a y  be developed, e i ther  by additional evidence or  by the  esti- 
n ~ a t e  placed upon tlle e ~ i d r n c e  by  the jury. Therefore, the  rul ing of the  
court  below will be upheld on  authori ty  of our  decisions i n  ~?Ieachauz  z.. 
L u r u s  tc Bros. Co., 212 S . C .  616, 1 9 j  S.E. 99, and  Li,yht Co. v. I n s u r a n c e  
PO., 235 X.C. 679, 79 S.E. 2d 167. 

O n  plaintiff's appeal-Reve~sed. 
011 defendant's appeal--Affirmed. 

GAITHER CORPORSTIOS r. MARK L. SliISNER. 

(Filed 2 Nnrch, 1035.) 
1. Judgments  5 32- 

The doctrine of I T S  jrrdicnfn embodies the general rule that any right, 
fact, or qnestion in issue and directly adjudicated, or which is necessarily 
inrolrecl in the determination of the action and which should have been 
presented for adjndicntion, is concl~isirely settled by the judgment on the 
merits rendered h~ a competent court, nnd cannot again be litigated be- 
tween the parties n:xt priries. 

2. Same- 
Under the doctrine of ~ c s  jirdirntu, a parry defendant who interposes a 

part  of a claim by way of recoupment, setoff. or count~?rclaim, is ordinarily 
barred from reco~ering the balance of his claim in a subsequent action. 

3. Contracts 8 2.31- 
Ordinarily, for  the brctlch of an entire and indivisi1)le contract only one 

action for damages will lie. 
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4. Contracts § 9- 

-1 contract for the erection of a building in accordance with plans and 
specifications and the delivery of a tarn-Bey job is an entire and indivisible 
contract. 

6. Judgments 5 32- 
In an actioli by the contractor to recover the balance alleged to be due 

on tlie construction conl-rwt, the owner alleged a counterclaim for damages 
for the contractor's breach of the coiistrnction contract as  to several speci- 
lied items. Judgluent by co~isent was entered. After the institution of 
that action. the owner sued thr  coiltractor for breach of the construction 
contract as  to other specified items. The CT-idence disclosed that  the owner 
was fully apprised of tlie defects coinp1:iined of in tlie second action prior 
to the time the consent judgment was entered in the first. Held: In the 
absence of any evidence of fraud or cleception, judgment in the first action 
is a bar to the second. 

6. Same- 
Ordinarily. upon t l ~ e  plea of rrn j~idic~crtcr, recitals of tllr judgnient are 

conclnsive as to the issues il~rolveti. 

7. Trial 5 24- 
Where l~laintiff's evidenve establishes as a matter of 1~x1- an affirmative 

t1efen.e cet np by defendant, nonsuit is lmper .  

K l ~ i l e ,  or(1in:lrily. clcfend~nt s eT ic:ence may not be considered in passii~g 
n ~ o n  n nlotion for lionquit. it may be considered in so fa r  as  it tends to 
explain or clarif) plnintifi's e~ idence  and is not in conflict therewith. 

On the plea of I T S  jtrtlicrtta. tlefenilant introdncetl in evidence with plain- 
tirt"s a~ql~iescence the jn(1glnellt roll in the prior action. The judgment 
roll K:IS not in conflict wit11 plaintiff's eridence, but merely esplxined ant1 
clarified the testimony of plnintiff's witnesses in respect thereto. I l e l d :  
The jn(1gnlent roll \vns conlpetent to be considered ~ r i t l l  plaintiff's evidence 
upo11 dcfendnnt's motion to nonsuit on the ground of w s  jzrdicata. 

10. Sanir- 
When tlie l>len of rrs jrcciirrcta is established as a matter of law upon the 

rritlencc :~dtlwecl, the plea rnise.5 no issue of fact for the jury, ant1 the 
conrt 1)roperl~ enters jntlgillent of inrt111mt:try nonsuit. 

- ~ P P E A L  by plaintiff f r o m  Gmtly, En?erge?cc?j .J l rr ly~ ,  a t  October Terrn, 
1954, of PASQLTOTAXK. 

C'iril action to recover danlagw for  alleged breach of contract to  ercct 
a building. 

T h e  plaintiff,  Gai ther  Cor l~ora t ion ,  entered into a contract with the  
defendant Skinner  by the terms of which the  defendant agreed to erect 
a store building on property belonging to the  plaintiff i n  Elizabeth City. 
T h e  defendant a.ac to  furnish all labor  and mater ials  and receive t h e  sum 
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GAITHER COKP. t i. SIZINR'ER. 
- - 

of $88,454 for a turn-key job in accordance with plans and specifications 
prepared by the plaintiff's architect. 

The building was completed in the late summer of 1950 and the plain- 
tiff's tenant moved in on 14 September, 1950. 

I n  February, 1951, Mark L. Skinner, the defencant herein, instituted 
a n  action in  the Superior Court of Craven County against Gaither Corpo- 
ration, the plaintiff herein. I n  that action Skinncr sued for an  alleged 
balance of $2,000 due on the contract, and for the fu:-ther sum of $7,106.56 
for additional work and materials in replacing a ceiling after the building 
was completed. Gaither Corporation by answer denied owing the alleged 
balance of $2,000 on the ground that Skinner had failed to perform the 
contract according to its terms. Gaither Corporation also denied owing 
Skinner anything for the replaced ceiling, and alleged on the contrary 
that  the original ceiling did not conform to the arcliitect's plans and had 
to be replaced i n  order to fulfill the terms of the cmtract .  The answer 
i n  the Craven Courty action also contained a counterclaim in  which 
(h i ther  Corporation sought to recover of Skinner the sum of $8,700 
damages for his alleged failure in specified particulars to perform the 
contract. 

The Craven County action was concluded by consent judgment entered 
a t  the November 1952 Term of court. The judgment decreed that  Skin- 
ner recover of Gaither Corporation the total sum of $2,680.25, but allowed 
Gaither Corporation to retain the $2,000 balance remaining unpaid on 
the construction contract. 

Thereafter, i n  February, 1983, Gaither Corporation instituted the 
instant action in the Superior Court of Pasquotank County against 
Skinner, alleging that  Skinner had failed to construct the roof on the 
building according to the plans and specifications and that  he had fraudu- 
lently and deceitfully placed on the building a roof of faulty materials, 
different from those called for in the contract, resulting i n  serious leakage 
and making i t  necessary that  the roof be removed a ~ d  replaced with one 
of the type specified in the contract, to the damage of Gaither Corpora- 
tion in  the amount of $5,041. The defendant Skinner by answer denied 
the material allegations of the complaint, and by m y  of further defense 
set up  as res jzidicntu the judgment roll i n  the prior action. 

At  the trial of the instant action the plaintiff's evidence disclosed that 
while the building was under construction the plaintiff's architect super- 
vised and inspected the ~ ~ o r k  as i t  progressed; that  from time to time he 
issued progress certificates authorizing partial payments on the contract 
covering phases of the work completed; that when the roof was finished 
by subcontractor C. R. Hopkins, it was approved 1)y the architect and 
a progress certificate was issued authorizing payment of $5,300 on the 
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contract based on completion of the roof, and such progress payment was 
made by Gaither Corporation on 10 July,  1950. 

The evidence further disclosed that  the plaintiff discovered defects i n  
the roof in July,  1952 ; that  he had it inspected a t  that  time and again in  
October, 1962, a t  which latter time he was fully advised as to the defects 
i n  the construction of tlie roof. The consent judgment disposing of the 
prior Craren County action Tvas entered 21 Sovember, 1952. 

At the close of the evidence, the defendant's motion for judgment as of 
nonsuit was sustained, and from judgment entered in accordance with 
such ruling the plaintiff appeals. 

K o ~ t h  LG IZomer for  plaintiff, nppellanf. 
Bardcn, S f i f h  ci? NcCofter and J o h n  N. Hall J G I '  defendant, appeZlee. 

J o ~ r s o s ,  J. The doctrine of rc.5 judicctfn embodies the general rul,. 
that any right, fact, or  question in imie  and directly adjudicated on or 
nece~sari ly involred in the detern~ination of an action before a competent 
court in which a judgment or decree is rendered on tlie merits is conclu- 
>ire17 kettled by the judginent therein and cannot again be litigated be- 
tween the parties and privies. .lrnzficld v. Xoore, 44 N.C. 157; Soutliern 
Distribufing Co. 1 . .  Ctrrrcciccry, 196 S.C.  58, 144 S.E. 535; 50 C.J.S., 
Judgments, section 592. 

I n  &ort, the general rule is that ''-1 final judgnient rendered by a court 
of competent jurisdiction, on the merits, is conclusive as to the rights of 
the parties and their privies, and a% to them constitutes an  absolute bar 
to n >uheqllent action in~o lv ing  t l ~ e  same claim, tlemand, and cause of 
action." 30 -\m. Jur.,  Judgments, section 172.  

Alto, the rules n.hich preclude the splitting of a cause of action or tlie 
relitigation of thc same cawe of action betneeil the same parties are 
applicable nhere  a came of action is adjudicated upon, eren though all 
the relief to ~ ~ h i c 1 1  the party asserting the cause of action is entitled is not 
requested or granted in such ac~ion.  The general rule is that  the nhole 
cau:e of action must he determined in one action, and n here an actioli 
is brought for a part of a claim, a judgment obtained in tlie action or&- 
nnrily precludes the ovner thereof from bringing a serond action for tlie 
reqidue of the clnin:. C I  ~rfo~z 7.. Liqltl ro . ,  217 S . C .  1, 6 S.E. 2d S22 ;  
_111i,u,1 1..  Sfcrlc, 229 S.C'. ::IS, 17 S.E. 2d 339; 1 -1111. Jur. ,  lction., 
section D G ;  30 L \ n ~ .  Jur. ,  Jndgment?. section 173. 

I t  ia to be noted that  the phase of thc doctrine of ws  iudicafn nhich 
pwcl~&q relitigation of the hame cause of action is broader in its appli- 
cation than a. mere determination of the que~tions involred in the prior 
action. The bar of the judgment in such ca.es extends not only to mat- 
ter; actuall- determined but also to other matters which in the exercise 
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of due diligence could have been presented for determination in  the prior 
action. Bruton I ) .  Light Co., ,wpra; Moore v. H a ~ k i n s ,  179 X.C. 167, 
169,101 S.E. 56-1:; Wagon Co. v. Byrd, 119 N.C. 460, 26 S.E. 144; 1 Am. 
Jur. ,  -lctions, section 96; 30 Am. Jur. ,  Judgments, seations 179 and 180. 

And. under application of the rule precluding subsequent litigation of 
the same cause of action, a party defendant who interposes only a part  
of a claim by may of recoupment, setoff, or counterclaim is ordinarily 
barred from recovering the balance in a subsequ-nt action. X a n n  v. 
J l a n n ,  176 S . C .  383, 97 S.E. 175; Nanufncturing (To. v. llfoore, 144 X.C. 
*527, 57 S.E. 213; 30 Am. Jur. ,  Judgments, sec t~on 189; Annotation: 
Y A.L.R. 694, '734. 

Ordinarily, for the breach of a n  entire and indivii3ible contraot only one 
action for  damages will lie. 12 Am. Jur., Contracts, section 459. An 
c.xamination of the building contract sued here d idoses  i t  is an  entire 
and indivisible contract. 9 Am. Jur., Building a i d  Construction Con- 
tracts, section 14 ; .lnnotation : 53 ,?.I,.R. 103 ; 12 Am. Jur. ,  Contracts, 
section 315 el seq. 

I n  the prior action in Craven County Gaither Corporation, the plaintiff 
herein, set up against Skinner by may of counterclaim a cause of action 
for damages for failure to perform the building contraat. Several items 
of breach mere declared upon in the counterclaim. I n  the instant case 
(:aither Corporation attempts to relitigate the same cause of action by 
sceliing damages for another item of the alleged breach; that is, for Skin- 
ner's failure to construct the roof in accordance with the terms of the 
contract. Further recovery is precluded under app1,cation of the doctrine 
of res jzdicata. 

True, under application of this doctrine, where the omission of an  item 
from a single cause of action is caused by fraud or deception of the oppos- 
ing party, or where the owner of the cause of action had no knowledge or 
means of knowledge of the item, the judgment i n  the first action does not 
ordinarily bar a subsequent action for the omitted item. 30 Am. Jur., 
Judgments, sections 208 and 203. 

However, there is no evidence in the instant case of fraudulent or 
intentional misrepresentation or concealment on the part  of the defendant 
Skinner in respect to the construction of the roof. And the evidence is 
plenary that the plaintiff, Gaither Corporation, was fully apprised of the 
defects in the roof i n  October, 1952 : whereas the consent judgment dis- 
posing of the Craven County action was not entered until 21 November, 
1952. Moreover, it is noted that this judgment expressly stipulates "that 
the parties take nothing further by reason of this action." And ordinarily 
recitals of a judgment are conclusive as to the issues involved. 50 C.J.S., 
Judgments, section 713, 11. 188. See al<o Be71 zq. Nzchine  Po.. 150 N.C. 
111, 63 S.E. 680. 
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The judgment of involuntary nonsuit entered belon. will be upheld on 
the ground that  the evidence clearly sustains the defendant's plea of 
res jut l icata.  

We have considered the plaintiff's contention that the defendant's plea 
of res jzidicata raised an  issue of fact for  the jury. On this record the 
contention is without substantial merit. I t  is a well-established principle 
of procedural law with us that where the plaintiff's evidence establishes 
as a matter of law an affirmative defense set up by the defendant, nonsuit 
is proper. J a r m a n  11. O f u f f ,  239 S . C .  465, SO S.E. 2d 248; Hedgecock 
2'. I n s u m n c e  Co., 212 N.C. 638, 394 S.E. 86. I t  is also established with 
us that while ordinarily the defendant's evidence may not be considered 
in passing upon a motion for nonsuit, nevertheless, where the defendant's 
eridence is not in conflict with that offered by the plaintiff, i t  may be con- 
sidered in so f a r  as i t  tends to explain or clarify the plaintiff's evidence. 
S n n c c  v. H i f c h ,  238 W.C. 1, $6 S.E. 2d 461; H a r e  c. W e d ,  213 N.C. 484, 
196 S.E. 869; Harrison v. Rniliocrd, 194 N.C. 656, 140 S.E. 598. During 
the trial below the plaintiff's president and principal witness was cross- 
examined a t  length concerning the judgment roll i n  the prior action in  
Craven County. I n  the course of the cross-examination counsel for the 
plaintiff stated he was willing for the complaint, answer, and judgment 
in the prior action to he offered in evidence. Thereafter, on motion of 
the defendant, while the plaintiff was in process of offering its evidence, 
the judgment roll i n  the prior action was received in evidence, without 
objection. When the plaintifl rested its case, the defendant offered no 
further evidence. The contents of the judgment roll i n  nowise conflict 
with the plaintiff's evidence. On the contrary, the judgment roll merely 
explains and clarifies the testimony of the plaintiff's witness in respect 
thereto. Accordingly, i t  is proper for the contents of the judgment roll 
to be considered with the plaintiff's evidence on the question of nonsuit. 
;Ind when this is done, i t  is manifest that the evidence adduced below 
establishes as a matter of lam the defendant's affirmative defense of res 
judicata. This being so, the judginent of nonsuit entered below will be 
upheld. 

Affirmed. 
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4. G .  CARYEH, AGEST, v. ARTHUR W. BRITT. 

(Filed 2 31arcl1, 1933.) 

1. Brokers 3 3: Frauds, Statute of, 3 9- 
-4 contract between R broker and an owner of land to negotiate a sale of 

the land is not required to be in writing. 

2. Contracts 3 4- 

While the acceptance of an offer must be ideniical and unconditional, 
where an offer is squarely accepted in positive terms, the addition of a 
statement relating to the ultimate performance of the contract does not 
lnnlre the acceptance conditional and prevent the formation of the contract. 

5. Brokers 3- 

Defendant listed his land for sale with plaintiFf broker a t  a specified 
price. Thereafter, plaintiff' sent defendant a telegram stating that a pur- 
chaser for the price agreed bad been obtained, and defendant sent a return 
wire stating "your telegram relatire sale my propsrty is accepted subject 
to details to be worked out . . ." Tlelrl: The words "subject to details to 
he worked out" referred not to the acceptance of the offer but to  the per- 
formance of the contract and does not render the acceptance conditional, 
and therefore, in the broker's action for commissior~, nonsuit on the ground 
that there was no evidence of a valid contract to sell is error. 

4. Contracts § 4- 

Where an offer stipulates that acceptance must be wired by a specified 
hour, but the offerer, notwithstanding the offeree's failure to wire accept- 
ance within the time stipulated, goes to the offlce of the offeree's attorney 
to complete the transnction iu nrcordnnce with ac2eptance later received. 
the offerer waives the time limit, and the oft'eree n1ny not nlaintain there 
was no contract bec3nnse the offer \ n s  conditioni~l. 

6. Brokers 11- 

The fact that a brolwrage contract stipulates that the broker was to be 
paid commission on the total price obtained from the property does not 
preclude recovery of comnlission by the broker u p m  his obtaining a pur- 
ohaser ready, able, and willing to buy the property a t  the stipulated price 
when the sale is not cons~unlmatecl because of fault of the owner of the 
land. 

APPEAL by plaintiff f rom J f o o r e ,  Dan K., J., Ilecember Civi l  T e r m  
1954, of D ~ I X C O ~ I B E .  

Civil action by  broker to recover conlnlissions f o r  procuring purchaser  
ready, able and  willing to buy  land  on terms allegedly authorized and  
accepted. 

Plaintiff 's evidence tends to  show the facts  stated below. T h e  plaintiff 
is a licensed real estate broker i n  t h e  Ci ty  of Asheville. T h e  defendant 
is a resident of the S t a t e  of Kentucky. T h e  defendant  owned approxi- 
mately 55 acres of l and  i n  Fhncomhe County, which is all  t h e  l and  de- 
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qcribed in Deed Book 463, page 173, in the office of the Register of Deeds 
of Ennconlbe County, except 15.1 acres owned by T'incente Vallejo. 

On 24 September 1952 plaintiff had a conversation with the defendant 
in L1slleville. H e  told the clefelidant 1112 thought he could sell hi. property, 
if he would give him a listing. Defendant said it was for sale, and he 
\\anted to sell it. DeDfendant gave plaintiff a listing on i t  for $22,000.00, 
and said: "He would have to let Mr. Vallejo hare  refusal on it if he let 
me hare  it." Plairtiff told defelidant his prospective purchaser would be 
in -1;heville the next day, he would have to k n o ~  quick; and how soon 
defendant could let him know whether Mr. Vallejo would take i t ?  De- 
fenda~l t  wplied, "1 will let yo11 know within eight hours from the time 
vou nire." Defendant asked plaintiff what he would charge, and he 
replied 57; of the selling price. So th ing  elsc x a s  said about the com- 
missions. 

On 25 September 1952 plaintiff -honed this property to the Inter-  
national Resistance Corporation, ant1 obtained i t  as a purchaser ready, 
able and nil l ing to buy a t  the price of $22,000.00-of which $5,000.00 
was paid to plaintiff then and $1:,000.00 to be paid when the transaction 
v a s  cloced. 

On tlie same day plaintiff sent d e f e ~ ~ d a n t  a telegram reading as follows : 
"I haye sold property northeast corner of Sweeten C ~ e e k  Road and 

,lirport Road described in Deed Book 463, page 173, excepting 13.1 acres 
d l  \-allcjo: About 55 acres $22,000 cash. Have $5,000 deposited. 
Balance $17,000 on closing date. To be closed on or before sixty days. 
Deed to purchaser to be good, marketable title free and clear. Must have 
ansner by TTestern Union not later t h 1  8 :00 p.m. today or they nil1 
purchase other property." 

S o t  hearing from defe l lda~t  by S :00 p.m. plaintiff called him by tele- 
Ijhone, reaching him about 5 :00 o'clock the folloving nlorning in Louis- 
I ille, Kentucky. Plaintiff told defendant he had his property sold. De- 
fendant replied, "\Tell, Mr. Tallejo was out and we had tlie property." 
Plaintiff said, "XI.. Britt,  thebe people are here from Philadelphia, and 
~ m n t  to go back thi. afternoon. They don't want to take our word and I 
n a n t  \ ou  to wire rile accepting that  offer inimediately." Defendant 
agreed to wire. This is the telegram defendant sent plaintiff: 

T o u r  telegram relatire sale my  property is accepted subject to details 
to be norked out by you and 7'. 0. Pangle. Many thanks." 

-1fter receiving the mire plaintiff notified the International Resistance 
Corporation it had bought the property. On the day of receipt of defend- 
ant's telegram, or the day after, plaintiff went to T. 0. Pangle's office, 
who is one of the defendant's counsel of record. Pangle told plaintiff 
"we had the property, that  N r .  Tallejo was out." Pangle said he wanted 
to \\sit until the first of the year to close the property out. Plaintiff 
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replied his purchaser wanted to close the deal immediately, and asked 
him to call the defendant. Pangle got defendant over the telephone and 
plaintiff talked to him, saying it made no difference about the income tax 
whether the transaction was closed now 01. the first of the year. Defend- 
ant  told plaintiff "he would come down tomorrow and we mould straighten 
things out." The next day defendant sold the property to Vallejo, and 
conveyed i t  to him by deed on 3 October 1952. The consideration es- 
ceeded $32,000.00. 

Defendant has made no payment of commissions to plaintiff. 
Fronl judgment of nonsuit entered at  the close >f plaintiff's eridence. 

the plaintiff appeals assigning error. 

H a r k i n s ,  T a n  TT7inkle. Tl 'dton (6 B u c k  for P l a z n t i f ,  Appel lant .  
Pangle tC Garrison n d  Don C'. 170ung for De fendant ,  Appellee. 

PARKER, J. -1 mere contract between a broker ind the owner of land 
to negotiate a sale of the latter's land is not required to be in writing. 
W h i f e  2.. Pleasants,  225 N.C. 760, 36 S.E. 2d 227; Palmer  v. L o z d e r ,  167 
N.C. 331, 53 S.E. 464; 6 Am. Jur. ,  Erokers, Secs. 2.2 and 62; 12 C.J.S., 
Brokers, See. 62. 

Plaintiff's evidence tends to show that the defmdant listed his land 
with him for sale at  the price of $32,000.00, and that pursuant to his 
contract with the defendant he secured a purchasela ready, able and will- 
ing to buy at  that price. That  he telegraphed the defendant he had sold 
the property for $22,000.00, and that the defendant telegraphed him 
back, '(your telegram relative sale my property is accepted subject to 
details to be worked out by you and T. 0. Pangle." 

The defendant contends that his telegram of stcceptance was condi- 
tional upon the working out of the details, and as these were never worked 
out, he never accepted the offer, and, therefore, is not liable to plaintiff 
for commissions. 

I t  seems that the contention of the defendant arises out of his failure 
to distinguish between a condition which goes to the' making of a contract 
and a statement relating only to its ultimate performance or execution. 

Where an offer is squarely accepted in  positive i;erms, the addition of 
:a statement relating to the ultimate performance of' the contraot does not 
make the acceptance conditional and prevent the .Formation of the con- 
tract. R u c k c r  v. S a n d e m ,  183 S . C .  607, 109 S.E. 857; Totonsend v. 
,Stick, 158 F. 2d 142 ; T u r n e r  1.. iVcCormick,  56 W .  Va. 161, pp. 170-171 ; 
Grey 2). ATiclcey Bros., 211 F. 249; B a k e r  z.. Packard,  98  N.Y.S. 804, 112 
App. Div. 543, affirmed 82 N.E. 1134, 189 N.Y. 524; dnno.  149 A.L.R. 
214 (d)  ; Williston on Contracts, Rer. Ed., Vol. 1, Sec. 78. 
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I t  is said in 1 7  C.J.S., Contracts, p. 354: "If an  offer is accepted as 
made, the acceptance is not conditional and does not r a r y  from the offer 
because of inquiries nhetller the offerer will change his terms, or as to 
future acts, or by the expression of a hope, or suggestion as to terms, or 
by the intimation that  a time be fixed for the consummation of the trans- 
action, or because the offerer otller~rise expresses dissatisfaction nit11 the 
offer or adds immaterial words which do not in legal effect qualify the 
offer . . ." 

I n  Torcvzsend 7,. Stick, s u p r a ,  which was an  action for specific perform- 
ance. the appellant contended that  the acceptance x7as not enforceable 
because these essential element. of a contract were still under negotiation : 
( a )  The Nature of the Final  Agreement; (b )  The Manner of Reserving 
Oil and Mineral Rights; (c)  The Purchase Pr ice ;  (d )  The Time, Place 
anit L\nioi~ilt of Paynlent;  (e)  The Time -Illowable for a Surrey, a Title 
Examination and Removal of Title Defect.; ( f )  The Quantity of Land 
to be Sold: (g) The Character of the Title to be Guaranteed; and (11) 
The Identity of the Purcllaser. The Conrt said : "We hare  examined 
these contentions closely and are convinced that  they are either matters 
of pcrfornlance rather than matters inrolved in tlie fornlation of the con- 
tract. or that they are substaatially corercd by tlle contract or vould be 
implied bv lam." 

I t  i- elementary learning that an acceptance to be enforceable riluqt he 
identical ~ i - i th  the offer and unconditional. 1 7  C.J.S., Contracts, Sec. 43. 
111 order for the n o d <  "subject to details to be worked out by you and 
T.  0. Pangle" to inr-alidate the contract, these words iiiust amount to a 
qualification or condition imposed a9 a par t  of the acceptance i t v l f ,  and 
defendant'> telegram must be construed as a qualified acceptance to the 
effect that "I will accept your ofler, prorided tlle details are worked out." 
Rutker 2%. Sanders, supra.  

The looking up of n title, the drafting and execution of a deed, the time 
and place of payment of tlie purcl~ase price are customary details in work- 
ing out a real estate conr.eyance. The defendant's acceptance of the offer 
was positire. How can a statement relating not to the rnaking of the 
contract, but merely to the working out of the details of performance be 
deemed to change i t  1 

The defendant further contends that  the offer IT-as conditional because 
it stattd ('must have answer by Western Union not later than 8 :00 p.m. 
today or they will purchase other property," and no answer was received 
from defendant within the time limit. This contention seems without 
merit :  the purchaser apparently wai~-ed tlie time limit of acceptance, as 
plaintiff went to Pangle's office to complete the transaction. 

We are  satisfied tha t  the u-ords as to the working out of the details 
relate to the performance of the contract, and that the telegrams contain 
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all of the essential elements of a valid contract. The case of Richardson  
t . .  Storage PO., 223 N.C. 34-1, 26 S.E. 2d b97, 149 A.L.R. 201, relied on 
by the defendant, is distinguishable. 

The defendant makes this additional contention : the plaintiff alleged 
in his complaint that he was to be paid 5 %  commiss ons on the total price 
obtained for the property, and as his purchaser never paid the sale price, 
no commissions are due. Defendant relies upon Jones  v. R e a l t y  Co., 226 
N.C. 303, 37 S.E. 2d 906. That case is not in point. There the plaintiff 
was to be paid a 5 %  commission "out of the sale p-ice of the property." 
A recovery was denied because the purchaser was unable to comply with 
his contract. The plaintiff had not procured a purchaser able to buy. 

"As a general rule, where a broker finds a customer ready, able and 
willing to enter into a transaction on the terms proposed by the principal, 
he  cannot, unless there is a special contract to the (contrary, be deprived 
of his right to his commissions by reason of the transaction failing on 
account of some fault of the principal." 12 C.J.S., 13rokers, p. 221, where 
cases are cited from many states. 

We said in  I Iouse  v. .4bell, 182 N.C. 619, 109 S.E. 877: "It  is a well 
established principle that  a real estate broker employed by the owner to 
make sale of designated real estate, who, within the terms of the authority 
given, succeeds in bringing about a building (sic) contract of sale with 
a responsible purchaser, is entitled to his stipulated commission, or to the 
reasonable worth of his services if no definite amount is specified, and his 
claim therefor is not affected because the p r i n c i p ~ l  has seen proper to 
voluntarily surrender his rights under the contract." 

The law is well settled in  this jurisdiction that  when a broker, pursuant 
to an  agreement with the owner of land, procures a purchaser for his 
principal's land ready, able and willing to buy the land upon the terms 
offered, he is entitled to commissions or conlpensation for his services. 
1?11~r ' 11 .  Fletcher ,  227 N.C. 345, 42 S.E. 2d 217; W h i t e  1%.  Pleasants ,  
slcpwr; Lilldsey v. Spe igh t ,  224 S . C .  453, 31 S.E. 2d 371. 

Plaintiff's evidence is to the effect that i t  was defendant's fault that  
he did not receive the purchase price of $22,000.00 f -om the International 
Resistance Corporation. The defendant cannot resist plaintiff's recovery 
on the ground of 11011-receipt of the pnrchase pric~? under such circum- 
stances. 

The Complaint alleges a brokerage contract betv-een plaintiff and de- 
fendant, and that  plaintiff was to recclive 5 %  conimissions on the sale 
price of the property. The (70nl$aint does not allege the price a t  which 
the property mas listed with plaintiff for sale. Thtl only mention of the 
sale price in the Complaint is in the telegram sent by plaintiff to defend- 
ant, which telegram, with defendant's telegram in reply, is set forth 
verbatim. The plaintiff does not allege an oral acceptance of the offer. 
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Therefore, he must rely upon defendant's telegram as an  acceptance. The 
defendant in his answer denies the making of the sale contract, but admits 
the receiving and sending of the telegrams. 

I n  our opinion, plaintiff's evidence tends to show a substantial agree- 
ment between the offer and acceptance in all material particulars suffi- 
cient to show a mutual intent between the parties directed to the purpose 
of conveying the land, Richardson v. Storage Co., supra, and the parties 
appear to have assented to the same thing in  the same sense, l 'rollinger 
c. Fleer,  157 N.C. 81, 72 S.E. 795. 

Plaintiff's evidence makes out a case for the jury, and it is ordered 
that  the judgment below be 

Reversed. 

XASH COUSTP,  a Boul- P ~ I I T I C  AND CORPORATE, v. S .  R. ALLEX A m  

J .  11. ALLEN. 

(Filed 2 JIarch, 1955.) 
1. Process § 6- 

Wliere service of bmnmonr is made by publication, the requirements of 
the statute must he strictly follo\ved and el erything necessarv to diqpensc. 
with personal serrice of sunmlon~ nlust appear by affidavit. 

An affidarit for service of s~unmons by publication is fatally defective 
when it fails to allege that the l1erson upon whom the sumnmns is so served 
cannot, after due diligence, he fo~untl witllin the State. 

3. Judgments § Wb: Taxation 8 4Og- 
Where service of summons bg publi~.ation in a t a s  foreclosure is fatalls- 

defective for failure of the alfid:~rit to allege that the defendant cannot. 
after due diligence, be found within the State, the court acquires no juris- 
diction over the person of defentliunt and the interlocutory order and decree 
of confirmation are void. 

~ P P E A L  by plaintiff and the interpleaders, Madeline D. Bobbitt and 
i ASH. R. R. Davis, from C'orr, J., a t  Ilecen~ber Term 1954, of '\- 

Civil action, in the nature of an action to foreclose a mortgage, to fore- 
close tax liens upon certain lands described in the complaint for unpaid 
taxes, duly and lawfully listed and assessed by plaintiff for the years 
1931 to  1939, both inclusive, which v i t h  costs, penalties and interest 
amounts to $127.25. 

The record on this appeal disclosei ( I )  a purported judgment roll in 
the above entitled civil action beginning with summons dated 29 N o r ~ m -  
ber, 1939, and culminating with final judgment dated Monday, 23 Sep- 
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tember, 1940, confirming sale of the lands by commissioners appointed by 
the court, to Nash County as the last and highest bidder therefor, and 
ordering commissioners to execute and deliver to S a s h  County a deed in 
fee simple for said land; 

(2 )  -1 deed dated 25 September, 1940, from the con~missioners pur- 
porting to convey the land I-eferred to in last preceding paragraph to 
Nash County, purporting to ha1-e been executed and delivered pursuant 
to the final judgment of the court as aforesaid; 

( 3 )  A deed dated 11 June,  1941, from Nash County to W. S. Bobbitt 
and wife, Madeline B. Bobbitt, purporting to convey the same land;  

(4)  ;I deed, dated 25 February, 1947, from Mrs. Madeline B. Bobbitt 
purporting to convey to the Warrenton Box and Lumber Company of 
Warren County, N. C., certain timber on the land described in the pur- 
ported deed to her from Nash County as aforesaid; and 

( 5 )  -1 deed, dated 25 February, 1947, from Mrs. Madeline B. Bobbitt, 
widow, purporting to convey to R. R. Davis the land, excepting the timber 
purported to have been conveyed to the Warrenton Box and Lumber 
Company as above stated. 

The record also discloses that defendant S. R. -1 len, by motion "veri- 
fied 2-6-54" entered a special appearance in the abow entitled action, and 
n l o ~ e d  '(the court to declare null and void, and set aside the purported 
interlocutory order in this cause, . . . the purported confirmation of the 
sale of the land described in the complaint herein, a ~d the purported deed 
executed by commissioners appointed in  said judgment . . . for that, 
S. R. Allen was not made a party to said action in tha t  no summons was 
served on him either by personal service or by publication and as grounds 
therefor respectfully shows to the conrt" : 

"1. That  the movant S. R. Allen is the owner of the lands described 
in the complaint herein by virtue of a deed recolded in Nash County 
Registry, Book 200, page 178. 

"2 .  That  movant S. R. Allen is now, and all hi: life has been, a resi- 
dent of Franklin County, Xor th  Carolina, and n-se a t  the time of the 
beginning of this action living within twenty-fire miles of Kashrille, the 
County Seat of Nash County, and plaintiff knew or could have ascer- 
rained by reference to said deed that  this movant was a resident of 
Franklin County. 

"3. That  no summons in this action was ever personally served upon 
said S. R. Allen, and he had no knowledge that  his said land had at- 
tempted to be sold under an order of court until on or about the 4th day 
of J anua ry  1954. 

'(4. That  the affidavit supporting the applicaticn for service of sum- 
mons by publication in this action is defective and the order of publica- 
tion made herein is null and void, in that-the statute providing for 
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service of summons by publication v a s  not strictly complied with as said 
affidavit fails to state that movant, S. R. Illlen, could not after due dili- 
gence be found in the State of Kor th  Carolina. 

"5. Tha t  the sun~mons purported to be issued in this action is defec- 
tive and void, for that-same was not signed in the name of the Clerk of 
the Superior Court of Nash County. 

"6. That  the lands described in tlie cornplaint herein having been listed 
in the name of J. 31. Allen, morant was not notified that  any taxes were 
due thereon, but m o ~ a n t  is xilling, ready and able to pay any taxes 
n-hich may be due on said land, and hereby offers to pay same upon the 
setting aside of the said judgment, confirmatory decree and deeds executed 
in consequence thereof. 

"7.  That  a t  the purported sale of the land described in the petition, 
the plaiiltiff, S a s h  County, became the last and highest bidder a t  the 
price of $125.00, which was an  unreasonably low price for same, as the 
f a i r  market value of same a t  the time of said purported sale n.as mole 
than $2,000.00, and if the caid sale is allon-ect to stand S. R. A\llen n ill be 
irreparably damaged." 

Mri.  Madeline D. Bobbitt (man i f~s t ly  the same person a i  Mrs. Aladc- 
line B. Robbitt) and R. R. Davis came into court and filed separate 
answers to tlie motion of S. R. Allen, so made on special appearance. and 
denied in material aspect the matters therein set forth. and pleaded itat- 
utes of limitation. And the plaintiff also filed anqner in xhich  it adopted 
the ansmer of Mrs. Madeline I). Eobbitt. 

-1nd the record contains a deed datcd 1 5  January,  1936. from F. 11. 
Aillen and n ife to S. R. Allen p l i rpo~t ing  to conrey among other the land 
the subject of this action. 

7 7 l h e  cause coming on for hearing before the Clerk of Superior Conrt of 
Saqh  Co:inty on 19 ,Zpril. 1954, npon the motion of 8. R. A \ l l e ~ ~ ,  made 
m d e r  cpecial appearance, the Clerk found facts accordant with facats st t 
forth in the rerifiecl motion. and, thereupon. on 22 Februay-. 1954, 
entered judgment granting the relief prayed by the movant. To thi. 
judgment plaintiff and the interpleaders, Mrs. hladelinc! D. Bohbitt and 
R. R. Davis, ex-ceptetl and ap1)ealed to the Jutlge of Sul~cr ior  Court of 
S a s h  County. 

17p011 such appeal the cal1.e calnc on to he llcard before tlie Jnclge pre- 
siding a t  December Term 1924 of S a s h  Connty Superior Court. "The 
entire jud,pent roll in this proceeding Tvas introduced and certain ntldi- 
tional evidence was offered." \nd  the Jndgc finds the follo~ring facts:  

"1. The  defendant, S. R. Allen, m i s  at the time of the beginninp of 
this action the owner of the land described in the complaint herein by 
virtue of a deed recorded in  Kash Countp Registry, Rook 200, a t  page 
17E, and said land was a t  said time listed for taxation in  the name of 
S. R. A411en. 

I$-231 
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"2. The said S. R. -Illen now is and all his life has been a resident of 
Franklin County, North Carolina, and was a t  the time of the beginning 
of this action living within twenty-five miles of Sashville, the County 
Seat  of Kash County. 

"3. The summons in this cause was not signed by the Clerk of the 
Superior Court or  the Assistant Clerk of the Supl?rior Court of Nash 
County. A blank space was left for said signature snd under said space 
appears the following 'by John  A. Daughtridge, Deputy Clerk of the Su- 
perior Court,' and the name of John  A. Daughtridge mas duly signed b~ 
said John  A. Daughtridge, who was then an  acting Deputy Clerk of the 
Superior Court of Nash County. The said suinnloils was not personally 
served on S. R. Allen. 

"4. The affidavit supporting tlie application for service of sunllnons in 
this action is defective in that  said afidavit fails to :,tate that  S .  R. -Illen 
could not, after due diligence be fouild in the State of North Carolina. 

''5. An  interlocutory order n a s  entered on the 8th day of April 1940, 
by the Clerk of the Superior Court appointing J. P. Bunn and K. G. 
Lancaster as commissioners to sell tlie land described i11 the coniplaint to 
satisfy lien for tases due and owing on said land according to l a w ,  nnd 
sitid Commissioners made a report to the court showing that  they had sold 
the land on the 15th day of Ju ly ,  1940, and that the plaintiff, S a s h  
County, became the last and highest bidder for the same a t  the price of 
$125.00, and said Commissioners repre~ented the price to be a fa i r  and 
reasonable value for the land sold and recommended that  the sale be con- 
firmed. Final  judgment was entered by the Clerk of the Superior Court 
on the 23rd day of September 19-10, confirming the sale and deed na;  
made by said commissioners to S a s h  County beari ig date of Septe1ube.r 
25, 1940, filed for registration on the 3rd day of Cktober 1910, and re- 
corded in Book 45.5 a t  page 249, Nash County Registry. 

"6. S a s h  County conveyed said land to W. S. Bobbitt and wife, Made- 
line L). Bobbitt, by deed dated the 11th day of June  1941, filed for regia- 
tration on the 11th day of June  1941, and recorded in Book 464, at page 
97, Nash County Registry. The said Mr. S. Bobbitt died on Map 26. 
1946. On February 2 5 ,  1947 Nadeline I). Bobbitt, widow, exccutecl and 
delivered a timber deed to Warrenton Cox and Lumber Company for 
the timber located on said land, which deed was filed for registration on 
March 4, 1947, and recorded in Rook 509, a t  page 435, S a s h  County 
Registry. Mrs. Madeline D. Bobbitt, widow, execlted and delivered a 
deed t o  H .  R. Davis conreying said land, dated February 25, 1947, and 
filed for  registration on March 4, 1947, recorded in Book 509, a t  page 
436, Nash County Registry." 

(Appellants except to findings of fact 2, 3 and 4, their Escel)t io~~.;  1, 
2 and 3.) 
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Upon the foregoing findings of fact the court Tvas "of the opinion that  
wmmons was never properly served in this action upon the defendant, 
S. R. Allen, and tha t  the court did not get jurisdiction over the said S. R. 
Allen, and for that  reason the interlocutory order and decree of confirma- 
tion referred to herein are void and of no effect." 

The court thereupon "Ordered, Aldjudged and Decreed that  the said 
interlocutory order bearing date of *lpri l  8, 1940, and the final judgment 
confirming the sale of said land on September 23, 1940, are void in so f a r  
as they affect the interest of S. R. Allen in the land described in  the corn- 
plaint, and that  the deed from J. P. Bunn and N. G. Lancaster, Commis- 
sioners, to Xash County, bearing date of September 25,  1940, recorded 
in Book 455, a t  page 249, Nash County Registry, is, subject to what is 
hereinafter said in respect to titlc by adlerbe possession, 1iken.i.ie void 
and of no effect in so f a r  as said deed undertakes to convey the intcrcit 
of S. R. -Illen in said land. 

"This judgment is not intentlcd to and does not adjudicate the rights 
of ally of the parties to this action, if there are any rights, which may 
ariqe under the statutes relating to the acquiring of title by adverse 
possewion, and the adjudging tha t  the Commisqioners' deed referrrd to 
in this judgment is lo id  i. not intended to and  doe. not bar any of the 
parties hcreto from asserting their right., if any they hare,  to title 1)- 
ad1 erse possession under color of titlc relying upon .aid deed. 

' ( I t  was agreed that  this judgnicnt might he signed out of term ant1 out 
of the county and the diqtrict at the conwniencc of the court." 

j;lppcllant. except to the ahore conclu.ion of lam-their Exception -4.) 
To the above judgment plaintiff, S a s h  County, and the in terp leadt~r~,  

Madeline D. Bobhitt and R. R. Davi-. except (their Eseel)tions 5 and (i). 
s>l 11 error. and appeal to Supreme Court and a 'g 

TISBORKE, J. While appellants in their brief present nine questions 
as being involved on this appeal, the first elicits the deterniinatire answer. 
The question: "Was the service of summons upon the defendant, S. R. 
9 1 1 q  by publication fatally defective 2" The court held that  i t  \\-as, and,  
upon the record and facts found, we affirm. 

Decisions of this Court u n i f o r n i l ~  hold that where service of summons 
is made by publication, the requirements of the statute must be strictly 
followed,-and that  everything necessary to dispense with personal sewice 
of summons must appear by affidavit. An affidarit on which publications 
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is predicated is  fa ta l ly  defectire i n  the absence of a n  allegation t h a t  the 
person on whom the m n n i o n s  is so served cannot, a ' ter due diligence be 
found within t h e  State. Among these decisions a r e :  Wheeler z3. Cobh 
(ISIG),  $5 K.C. 21, and  C'omnlrs. of I?ozboro v. Bumpass (1951) )  233 
K.C. 190, 63 S.E. 2d 144. I n  tlie la t ter  case Barnhill, J., reriews and  
cites authorities i n  this  State .  Also i n  Groce v. Crroce (1938) )  214 K.C. 
398, 199 S.E. 388, opinion by Sfacy, C. J . ,  t h e  pertillent cases a r e  assem- 
bled. Likewise the  decisions a r e  listed i n  the  Annotat ion 21  A.L.R. 2d 
934 n. 

F u r t h e r  rehashing of t h e  rule  would be merely reyetitious. Hence the  
judgment below is  

Sffirmed. 

STATE v. GAITHER AUSTIN. 

(Filed 2 March, 1953.) 
1. Criminal Law § 47- 

Ordinarily, where separate bills of indictment are  returned and the bills 
a re  consolidated for trial, tlie counts contained in the separate bills ~vi l l  
be treated as though they are  separate counts in one bill. 

2. Criminal Law 99 62a, G2e- 

Upon a general verdict of guilty or n plea of guilty to each of several 
indictments consolidated for trial, the court may enter judgment 011 each 
count and have the jndginentq run concurrently or consecutively n u  it 
may direct. 

3. Same- 
Upon defendant's plea of guilty to the counts in serer31 i~idictments con- 

solidated for trial, judgment that  the defendant be imprisoned for a single 
specified term is not the inlposition of consecutive serlences, and therefore, 
the court may not i~upose a sentence in excess of tlie uia\riiuun~ ter111 for 
which defendant could have been legally sentenced npon any of his pleas. 

4. Criminal Law 6%- 
The imposition of sentence by the court in excess of the statutory uiaxi- 

mum does not render the legal and authorized portion of the sentence void. 
but leaves open to attack only such portion of the sentence as  is excessive. 

5. Habeas Corpus 9 2-- 
Where i t  appears upon certiorari in a lrabeas corpvs  proceeding that the 

sentence imposed upon the defendant was in excess c~f the statutory ruasi- 
mum, but that defendant had not se r~er l  as  long ae he might have beeu 
legally imprisoned, the judgment will be vacated and the cause remanded 
for proper senteuce, giving defendant credit for the lime served under the 
vacated judgment, but where defendant has served for  a longer period than 
he might hare been legal17 seutenc~d,  11e is entitled to his immediate dis- 
charge. 
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CERTIORARI to review the order of Clarkson, J., in habeas c o r p ~ i s  pro- 
ceeding upon petition of Gaither Austin, from RICHMOXD. 

This cause is here upon a n rit of certiorari issued by thiq Court on 
15 December. 1954, to rwierv the judgment below dismissing tlie writ of 
habeas corpus and renlanding the petitioner to custody under a former 
judgment of the Superior Court. 

At the Janua ry  Term 1952 of the Snperior C'ourt of Riclimond ( 'oui~ty.  
North Carolina, the petitioner was charged in three bills of indictment 
with assault with intent to kill, and in a fourth bill with assault on a 
female. The defendant entered a plea of not guilty in each cace. The 
cases were consolidated for trial. 

After hearing a par t  of the State's evidence the defendant eatertd pleas 
of guilty of assault with a deadly weapon in three of the cases, anti in the 
fourth case a plea of guilty of assault on a female, he being a male per,on 
over 18 years of age. Thereupon, the court imposed the following jutlg- 
~ n e n t :  ". . . tha t  the  defendant be imprisoned in the connnon jail of 
Richmond County for a term of not less than six (6 )  nor more than sew11 
(7 )  yearc and be assigned to work on the public highways under tlie 
supervision of the State Highw\.ay and Public Works Conm~ission." 

Attorney-General X c N u l l a n  and  Assistant .-Ifto?.~i~~y-C;e~rerciI l j r r i i o ~  
for fhe  State .  

Max L. Childers and Hugh TI'. Johnston for defendant.  

DESSX-. J .  Ordinarily, ye here separate bills of indictment are returned 
and the bills are consolidated for trial, as authorized by G.S. 15-156, the 
counts contained in the respectire bills will be treated as though they n ere 
separate counts in one bill, and where there are several counts and each 
count is for a distinct offense, a general ~ ~ e r d i c t  of guilty will authorize 
the imposition of a judgment on each count. S. v. B r a r f o n ,  230 S . C .  312, 
52 S.E. d 895; ,S. v. Ilari1cl1, 199 S . C .  599, 155 S.E. 257; iq'. 1.. -llills. 
IS1 S . C .  530. 106 S.E. 677. 

Likewise. where there are s e ~ e r a l  counts in a bill, and a general verdict 
of guilty is returned, "if the verdict on any count be free from valid 
objection and having evidence tending to  support it, the conriction and  
sentence for that  offense will be upheld." 8. v. M u r p h y ,  225 K.C. 115. 
33 S.E. 2d 588; S. u. G ~ a h a m ,  924 N.C. 3.27, 30 S.E.  2d 151. T h e r e  
cases are  consolidated for trial and there is a conviction or plea of guilty 
on several counts, the court may enter a judgment on each count and have 
the judgments run  concurrently or consecutively as i t  may direct. But 
tlie court is not authorized by law to enter a judgment in gross in exes:  
of the greatest statutory penalty applicable to any of the counts upon 
which there has been a conviction or plea of guilty. S. v. -Vtirphy, s1/pr0; 
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S.  2.. Cody, 224 N.C. 470, 31 S.E. 2d 445. The State concedes this to be 
true, but insists that  this case should be remanded for proper judgment 
upon the separate counts. 

I t  is t rue the trial court might hare  imposed a sentence of two years 
for each of the four offenses to which the defendan; entered a plea of 
guilty and directed that  such sentences run  consecutively, but this was not 
done. Hence, the sentence imposed for not less than six nor more than 
seven years is clearly excessive since the maximum ierm for which the 
defendant could have been legally sentenced upon a r y  of his pleas was 
two years. 

There appears to be considerable conflict in the authorities on the ques- 
tion as to whether a judgment imposing an excessive sentence is wholly 
\yoid or void only as to the excess. The greater weight of authority, how- 
ever, is to the effect that  where a court of general jurisdiction has jurisdic- 
tion of the person and the offense, the iniposition of a sentence in excess of 
what the law permits does not render the legal and authorized portion of 
the sentence void, but leaves open to attack only such portion of the sen- 
tence as is excessive. Therefore, the person in custo3y under such sen- 
tence may not be discharged on habeas corpus until he has served so much 
of jt as it was within the power of the court to impose. S.  v. IIooker, 183 
N.C. 763, 111 S.E. 351; 1 5  Am. Jur. ,  Criminal Law, section 460, page 
115, and cited case.. See also l 'n i trd States 2:. Pceke, 153 F.  166;  Wilson 
v. Bell, 137 F.  2d 716; Iiitt I ? .  C'nited States, 138 F 2d 842; Safionnl 
niscollnt Corp. u. O'Jlell, 104 F.  2d 452; I n  ye R o n n c ~ ,  151 U.S. 242, 
38 L. Ed.  140; Bbcyta P .  P C O ~ J ! ~ ,  112 Colo. 49, 145 P. 2d S84; Xanning 
2. (lommonwcnlfh, 281 Icy. 453, 136 S .V .  2d 28;  ddams v. Rlissell, 179 
Tenn. 428, 167 S.W. 2d 5 ;  lZoyster v. Smith, 195 Va. 2'28, 77 S.E. 2d 855. 
FOY additional cases snpporting the abore r i en ,  see Annotation: 76 
-4.L.R. 476 where citations from thirty-nine jurisdictions are cited, in- 
cluding S.  v. I I o o k ~ r ,  supra. 

I t  is the general rule in this jur i sd ic t i~n that whe-e a defendant has 
been properly convicted but given a sentence in excess of that authorized 
by lam, and comes to this Court pursnant to a petition for writ of cer- 
tiorari in a habeas corpus proceeding, when such defendant has not served 
as long under the sentence as he might have been l e g ~ l l y  imprisoned, we 
vacate the improper judgment and remand for proper sentence. I n  such 
cast3, the defendant should be given credit for the time served under the 
vacated judgment. 8. 0. Templt?ton, 237 X.C. 440, 75 S.E. 2d 243 ; S. v. 
Xiller, 237 N.C. 127, 75 S.E. 2d 242; I n  re Fergzrson, 235 N.C. 121, 68 
S.E. Pd 702; I n  rp Sellrrs, 234 S . C .  648, 68 S.E. 2d 3013; S. v. Silve~-s, 230 
S.C. 300, 52 S.E. 2d 877. But, TI-here the defendant has served for a 
longer period than he might have been legally sentenced on any count or 
plea in the court below, he is entitled to his discharge on a writ of habeas 
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corpus. T n  re Holley, 151  N.C. 163, 69 S.E. 872; Cnited States c. Prid- 
geon, 153 r.S. 48, 38 L. Ed.  631; Z V L  re Slcan, 150 U.S. 637, 37 L. Ed.  
1207; I 7 2  re Hozuard, 69 Cal. App. 164, 158 P. 2d 408; United Stufes I.. 

Peeke, supra. 
I n  the last cited case, the Court had before it the precise question we 

hare  here. The defendant had been conaicted on five counts and might 
have been sentenced to two years on each count, but instead he was give11 
a sentence of five years. The Court said:  "The prisoner has already 
serred two years, and it may be asked upon which count of the indictment 
did he serve this term . . . ? . . . I t  is undoubtedly a single judgment 
for a single term of five years, and, the maximunl time for which t h o  
defendant can be imprisoned for any offense of which he was convicted in 
the fire different counts being two years, the sentence is good to that 
extent (Goode a. United Statps, 159 17.8. 663, 16 Sup. Ct. 136, 40 L. Ed.  
297), and as to tha t  part  of the sentence in excess of the power of the 
court to impose i t  is void ( I n  re Bonnev, 151 U.S. 242, 14  Sup. Ct. 323, 
38 L. Ed.  149), and i t  may be dealt with in this proceeding without dis- 
turbing the valid portion of the sentence. United States a. Pridgeon, 153 
U.S. 62, 14 Sup. Ct. 746, 38 1;. Ed. 631." The Court thereupon affirmed 
the order of the District Court, directing the discharge of the petitioner 
from custody. 

The defendant having served more than three years under the sentence 
imposed, and all beyond two years of the sentence being excessire, hc iq 
entitled to be discharged and it is so ordered. Therefore, let this opinion 
be certified imniediatelp to the Superior Court of Richmond County to 
the end that the petitioner may be released from custody as directed 
herein. 

Reversed. 

RICHARD IT. REID r. THE MAYOR AND BOARD OF COM\I1\IISSION\TERS 
OF THE TOWN OF PILOT NOTTNTAIN, To WIT: J. R. NcCORJIICI<. 
NAYOR: D. B. LAWSON, J. WILKERSON GORDON, CLYDE W. FTLK 
AKD R. J. ROAZ, COMJ~ISSIONI.RH,  as^ W. W. NORMAN. 

(Filed 2 March, 1938.) 
1. Judges 8 5- 

Article IV,  Section 31, Constitution of North Carolina, states the causes 
for which, and provides the method by which, a judge or presiding officer 
of a court inferior to the Supreme Court may be removed from office, and 
the causes and method therein expressed are exclusive and preclude the 
removal of the judge of a Recorder's Court by the Mayor and Board of 
Commissioners of the municipality purporting to act under color of statu- 
tory authority. 
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2. Appeal and Error § 2- 
Ordinarily, an order of the lower court overruling :I demurrer o1.e tenus 

is not appealable, but when the case involves a matter of public interest 
and a continuance of restraining order, the Supreme Court mar neverthe- 
less entertain the appeal. 

- ~ P P E A L  by defendants from Rink,  J., at  October Term 1954, of SURRY. 
Civil action to restrain defendants from interfering with plaintiff in 

performance of his duties as Judge of the Recorder's I Mayor's) Court of 
Pilot Mountain, N. C., heard upon demurrer ore tents to the complaint. 

Plaintiff alleges in his complaint substantially and in summary the 
following : 

1. That  plaintiff and defendants, except W. W. Sorman ,  are residents 
and citizens of Sur ry  County, Kor th  Carolina, and tha t  W. W. Xorman 
is a resident and citizen of Stokes County, North Carolina. 

I. That  on 5 Ma-j-, 1953, plaintiff n as duly elected, and on 6 Xay ,  1953, 
qualified, Judge of the Recorder's (Jlayor's) Court of Pilot Mountain, 
har ing  jurisdiction over Pilot 1Iou11tain Township in Surry  County, 
S. C., for a term of two years, and entered upon his d l t ies  as such Judge 
"in accordance with the provisions of Chapter 176 oC the Session Laws 
of North Carolina for 1947," and "is tlie only Judge of the Pilot Moun- 
ta in  Mayor's (Recorder's) Court, and can o n l ~  be replaced a t  an  election 
on the first Monday in May 1955, and tha t  he is entitled to discharge the 
duties incident to his office until a resident of the territory embraced 
within the jurisdiction of this court has been duly elec ed and qualified to 
replace him." 

3. That  plaintiff was attentive to, and faithfully discharged and was 
able, ready and willing to perform, his duties of Judge as aforesaid, and 
incident to his office, until 31 .\ugust, 1954, when "al, alleged and n~ock  
hearing was held bg the Mayor and Roarcl of Commis;ioners of the town 
of Pilot Xountain" attempting to dismiss him 25 such Judge, "and to 
replace him with TT;. W. Norman, a fine citizen of Stckes County, S. C., 
whose residence m.as outside the confines of the jurisdiction of the Pilot 
Xounta in  Tolvnship Recorder's Court"; that such action of Biayor and 
Board of Cornmissioners was invalid, in that they "~ven: without authority 
to remove him from office, and to replace him"--alle,;ing that  the 1947 
act, establishing the court, does not p r o ~ i d e  for such action on the part of 
the Nayor  and Board of Commissioners of Pilot  Xounta in ;  and that  
notwithstanding the fact that  plaintiff was ready, able and ~ ~ i l l i n g  to 
discharge his duties as such Judge on 31 .iugust, 1954, he was prevented 
from doing so by tlie action of the Mayor and Commissioners of Pilot 
J lountain,  and W. W. Norman held said court i n  his place and stead, 
and all regular or called sesqions since August 31 hare  been presided over 
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by h im;  and unless the Mayor and Con~missioners and the appointed 
judge, V. TT'. Norman, are restrained from interfering with the duly 
elected a d  ql~alified judge of this court, they mill continue to prerent 
him from performing the duties of his office, and from receiving coinpen- 
sation justly due h im;  and that  he, the plaintiff, is without adequate 
relnedr at law therefor against defendants. 

Therefore,  the plaintiff prayed the Court:  
1. T h ~ t  he be granted a temporary order, restraining the defendants 

from interfering or prerenting him from performing his duties as such 
judge in the orderly conduct of said court, etc., and that  defendants be 
r e q u i r d  to l ion7 cause why such temporary order should not be contini~etl 
until tlie filial hearing of this action and made permanent for tlie term 
of his office. 

r 3 lhereupon a temporary restraining order as prayed, and an order to 
show cause were entered, and ordered to  be senred upon defendanti, re- 
quiring defendants to appear nt certain time and place and 8110~ c a u ~ e .  
if anj- they hare, n h y  this restraining order should not be colitinued to 
hearing. 

The cause conling on to he heard and being heard before tlie Judge of 
Superior Court presiding a t  regular term of such court of Surry  County 
upon the temporary restraining order, and after the reading of tlie con?- 
plaint in the cause, defendants demurred o l ~ e  tenrts, and the court. after 
hearing argliinent of attorneyb for 130th parties, being of opinion that the 
demurrer should be denied, entered an order overruling such demurrer, 
and ordered that  the restraining order theretofore issued in the cause he 
continued until the termination of the matter. 

Respondents excepted and appeal to Supreme Court, and assign error. 

Al len ,  Henderson  & Tlrillinnzs for p l u i u f i ~ .  appellee. 
1T'oltz iF Il'ollz. H i a f t  d2 ITli-intt, a n d  7 '1~omas 111. F a w  for defc ' ) l~loi , f r ,  

appellants.  

WI\BORSE, J. Admitting the truth of the facts alleged in tlie coin- 
plaint. as is clone when the suff;ciency of a pleading to state a cau.e of 
action is challenged by demurrer, this basic and determinatil-e question 
arise. on thiq appeal: Did the Mayor and Board of Comn~iseioner~ of 
the Tovn  of Pilot Mountain hare  the power and authority to reinore 
plaintiff a the duly elected judge of the Mayor's Court of tlie T o n n  of 
Pilot 3lountain-an c?stablished court of record inferior to tlie Supren~e 
Cour t?  The answer is "No,"--for the Constitution of Sort11 Carolina. 
Article IT - .  Section 31, provides otherwiqc. 

The Conqtitution, Article TT, Section 2, declares that  "the judicaial 
paver of the Stnte shall he w . t d  in a court for the tr ial  of impeachment;. 
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a Supreme Court, Superior Courts, courts of justices of the peace, and 
such other courts inferior to the Supreme Court as may be established 
by law." 

d4nd the Constitution, Article ZV, Section 31, declares that  "any judge 
of the Supreme Court, or  of the Superior Courts, and the presiding offi- 
cers of such courts inferior to the Supreme Court as may be established 
by law, may be removed from office for mental or physical inability, upon 
a concurrent resolution of two-thirds of both houses of the General As- 
sen~bly"; and this section of the Constitution goes on to provide that  
"The judge or presiding officer against whom the Ger era1 Assembly may 
be about to  proceed shall receive notice thereof, accompanied by a copy 
of the causes alleged for his rernoval, a t  least twenty (lays before the day 
on which either house of the General Assembly shall act thereon." 

Thus i t  appears that the Constitution states the causes for which, and 
provides the method by which, a judge or presiding officer of a court 
inferior to the Supreme Court established by law may be removed from 
office. The principle that  "the express mention of one thing is the exclu- 
sion of another" applies here. 

"The Mayor's Court of the Town of Pilot lilountain" is a court of 
record having a seal; i t  is inferior t o  the Supreme Cour t ;  and i t  is a 
court established by lam, and has jurisdiction of certain criminal offenses 
occurring not only within the town of Pilot Mountain, but outside thereof 
wi1,hin the limits of Pilot hIountain Township, in Surry  County. And 
plaintiff was duly elected judge or presiding officer of the court-for a 
term of two years next after the first Xonday in May 1953. Private Laws 
18!)1, Chapter 287, Section 12, as amended by Sections 1 and 2 of 1947 
Se>sion Laws of North Carolina, Chapter 176; and also 1953 Session 
L a w  of North Carolina, Chapter 431, "an Act to amend G.S. 160-29 
relating to municipal elections as applied to the Town >f Pilot Mountain." 

I n  passing, it may be noted that in the amended c ~ a r t e r  of the Town 
of Pilot Nountain, Private Laws 1891, Chapter 287, tiuthority mas given 
for the election of certain officers, and for the appointment of others. 
-1nd in Section 17 of the :let, the Mayor is designated the chief execu t i~e  
oficer of the town, and given the po~ver and authority, with the concur- 
rellce of a majority of the commissioners, to remow '(said officers . . . 
for misconduct in office or neglect of duty." While in Section 12 of the 
,\ct the Mayor is constituted an inferior court, there is no mention of a 
'(judge)' of such court. 

Ru t  the General Assembly 1947 Session Laws of Kor th  Carolina, Chap- 
ter 176. amending Chapter 287 of the Private Laws of North Carolina, 
1S!)1, so as to enlarge the jurisdiction of the Nayor's Court of the Town 
of Pilot Mountain. prorided in Section 2 that  Section 12 of the 1891 Aot 
be amended by adding a t  the end thercxof a new paragraph in which 
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authori ty  ic given to the Board of Comlnissioners of the  t o ~ i n  to  appoint  
( 1 )  a judge of the Mayor's Court  of the T o n n  of P i lo t  Xounta in ,  n h o  
sliall > e n  c fo r  a given term, and ( 2 )  a n  a A s t a n t  judge of tha t  court to 
serve, i n  the a b - e l m  of the  31ayor o r  the judge, f o r  a g i ~  en period of 
time, ~1111 m i l a r ~ i n g  the jurivlictioli  of the court to corer  Pi lot  IlIonntain 
To\\11.111lj uu:.itle the corporate limits of t l ~ e  Town of Pi lot  M o ~ ~ n t n i n .  

A l p p : ~ ~ ~ c n t l y  it  i,- contended t h a t  hy this la t ter  amendment the judge and 
a -sk tan t  jntlge n e r c  merged into the original term '(said officers," to  
n-horn the l j r o ~ i s i o n s  i n  Seciion 17 of Chapte r  287 of P r i v a t e  L a m  lS!)1 
fo r  reniol :tl ielated. B u t  i n  the light of the coiistitut;onal p r o i i ~ i o l i s  
above re1:ttctl. it takes a very strained conbtruction to entertail1 thc 
thought that  the General A\ssen~hly qo intended. 

Ordinari ly  a n  appeal  f rom order of court below i n  or-erruling deinui re r  
o x  f e n u s  n ill not lie. L~ltag7ry 1 % .  Tlr!/lor, post, 573 .  H o v e r e r ,  -ince this 
case in r -o l~es  a mat te r  of public interest-and tlie continuance of a re- 
s t raining order-the Court  deem.. it rsperlient to enter tain tlii.: a p ~ , e a l .  

Therefore. f o r  reasons stated, the action of the court belon i n  01 ernl l -  
ing  the cleinurrer and  continuing the injunction to final hearing i- 

.Mirmed. 

C. B CGTLER r .  H. G. TVIKFIELD, JR.. FRASK ICUGLER, I\IART 11 JEX- 
NETTE, HAROLD E. YERT. W. J. U-C'NN, W. D. WELCH, J R ,  WILSOK 
LEGGCTT, W. B. CARTER. anD TEKSYS THORNTON BOWERS, a s  
TRL-SILCS OF THC WASHINGTON CITY SCHOOL AD1\IINISTRdTIVE 
UNIT. ~ T D  BCAUFORT C'OUSTT, BEAUFORT COUNTY BOARD OF 
EnT('.%TIOS, A T D  THh T K U ~ T ~ E S  O F  l H E  \TASHTSC~TOS AkCAil)I;\l\ .  
J O H S  A TILRINSOY, GI- \mr.iv AD LITI'ZI 

(Filed 2 Jlarch, 19.53.) 
1. Tru<ts 5 l4b- 

\ITlirre the tiustees of a s,.hool, who had executed deed to defendants, 
a re  dead and there are  no successors to them, the nonexistent trnstees. in 
the n l ~ s s n c ~  of statutorj pro~ii ion.  cannot be made parties and be regrr- 
sented h j  x guardian ad l r t t r n  in an action to determine the legal effect 
ot the con1 eyunce. 

2. Appeal and Error 1- 
The Supreme Court, in the exercise of its sugerrisory power over 1011-er 

courts, will take cognizance e-r m o o  motu of the lack of authority of a 
lialnetl pnardian ud  litc'rn for a nonesistriit pnrtr. 

3. Parties 3 3- 
In  :In action to construe tlie rerersionarr clause of a deed exec~~tet l  by 

trustees, when i t  appears that all the trustees are dead and there arc. no 
S ~ I C C ~ ~ Q O ~ S  to them the U~livcrsitr of Sort11 Carolina should be wltle a 
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party so that any right of escsheat mar be adjudicatetl, and all others who 
might claim an interest in the property in the event the title reverts, should 
also be made parties. 

.IPPEAL by plaintiff and defendant John A. Vilkinson, as guardian 
od lifenl for the Trustees of the Washington ,hadeny ,  and the City of 
Washington, from S i m o c k s ,  J . .  at  October Term 1954, of BEATFORT. 

Civil action to enjoin defendants from making any sale of certain school 
property. 

Plaintiff, a citizen and taxpayer of Washington, Kclrth Carolina, insti- 
tuted this action against the Trustees of the Wash ngton City School 
Administratire Unit, and in complaint filed alleges in presently pertinent 
part substantially these facts : 

1. That  the Trustees of the Washington City ScEool Administrative 
Unit, a special school district created by authority of General Statutes, 
for the purpose of administering the public school n3eds of the City of 
Washington and part  of Long Acre Tonnship, claim to be owners of a 
certain parcel of land, with the buildings thereon, sit lated in the county 
of Beaufort and State of North Carolina, it  being a c3mposite of various 
parcels of land conveyed under several deeds to the Board of School Trus- 
tees of the City of Washington, and recorded in  the Register of Deeds' 
office of said county, among others, from the Trustees of the Washington 
Academy, dated 4 August, 1904, and recorded in Boclk 127 a t  page 581, 
i n  which two lots Kos. 83 and 28 situated northwest of Bridge and Second 
Streets in the town of Washington and generally knoan  as the Academy 
lot!: and buildingq, are conveyed with a pnrported rewrsionary clause. 

2. That  that  part  of the above described property which ~ r a s  conveyed 
to  the Roard of School Trustees of the City of Washington by the Trus- 
tees of the Washington Academy by deed as aforesaid contains in its 
habentluin a purported reversionary clause. And that in addition to said 
h o ? ~ e n d u m  clause, said deed contains other language which by its terms 
and import does not convey to said Trustees an indefeasible fee simple 
title, but title defeasible upon the happening of the contingency on which 
the reversion purports to  hinge. 

2. That  defendant Trustees have abandoned said property for school 
pui-poses, and have ceased to use same for education or school purposes, 
and that  part  covered by the deed from the Trustees of the Washington 
.Ic,idemy as aforesaid should revert t o  the Trustees of the Washington 
Academy. 

4. That  the defendant Trustees of the TVashington City School Admin- 
istrative Unit  intend to sell at public auction the property above described 
and, unless restrained from doing so, will deprire the rightful owners of 
said property of its use and benefit. 
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5 .  That  plaintiff's remedy a t  law for damages ~ ~ o n l d  be inadequate and 
defendants should be elljoined from making sale of the property. 

The defendants, Truqtees of Washington City School Administrative 
r n i t ,  answering the complaint of plaintiff, admit in material part  the 
allegations of fact therein bet fovth, but deny conclusions of law based 
thereon. 

And these defendants aver, upon infornlation and belief, ( I )  that  the 
language used in  the deed from the Washington Academy to the Board 
of School Trustees of the City of TTashington is insufficient to effect a 
rerersion of the title to the property to the Washington Academy or to 
any other person or persons and cannot have that  legal effect; 

( I " )  That  plaintiff's claims as set out in his complaint cast a cloud 
upon their title to said property, and introduce into the controversy possi- 
ble interest i n  the property of Beaufort County, Beaufort County Board 
of Education, City of Washington and the Trustees of the Washington 
Academy, all of whom are necessary and proper parties to this action in 
order that  the same may be fully determined and the cloud removed from 
defendant's title to said property; 

And ( 3 )  that  "The Trustees of the TTashington Academy are all now 
dead, v i t h  no successors, and a Trustee should be appointed by the court 
to represent their interest in said lands, if any they have." 

Accordingly, thereafter the Clerk of Superior Court of Beaufort 
County entered an  order in which after reciting (1) that  Beaufort 
County, Eeaufort County Board of Education, City of Washington and 
The Trustees of the Washington Academy are necessary and proper par- 
ties to this action without whose presence before the court a full and 
complete determination of this controversy cannot be had;  ( 2 )  that  the 
Trustees of the Washington Academy are all dead and no successors have 
been appointed and a guardian should be appointed to represent the inter- 
ests of said Trustees, if any they hare, in this action; and ( 3 )  that  John 
-1. Wilkinson, a n  attorney a t  lam, is a fit and proper person to act as 
guardian for said Trustees in this matter, i t  is ordered that  John A. 
Tilkinson is appointed as guardian ad l i t e m  for the Trustees of the 
Vashington Academy; and, h- consent, it  is ordered "that Beaufort 
County Board of Education, Beaufort County, City of TVashington. and 
the Tructees of the Washington -1caclemy, the latter by their guardian 
nd litmn, John A. Wilkinson, he made party defendants to this action," 
and allo~ved time to a n s w r .  

The appointment of John A. TTTilkinson as guardian ad litem was ac- 
crpted and service of process was ~ m i v e d  by him. and he as such guardian 
nd  lifcnz filed an  answer "for the Trustees of the Washington Academy," 
joining in the praver of the complaint, and praying that  it be adjudged 
that t i i ~  t n o  lotq covrved hy t h ~  dwd dated 4 Augusr. 1904, and recorded 
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i n  Book 127, page 581, revert to the Trustees of the TTashington Academy. 
and that  he have whatever affirmative relief may to the court appear 
proper upon its consideration of all the pleadings and facts to i t  s1lon.n 
or appearing. 

The parties stipulated facts accordant with the above, and thereup011 
"110th plaintiff and defendants" in  open court n-aired a trial by jury and 
agreed tliat the court rniglit hear the cause upon the rerified pleaclilig- 
and an agreed statement of facts and rwider judgn1?nt thereon. 

Tlicreupon the trial court adjudged that tlie title to the coniposit of all 
the property described in the complaint, as a f o r e s d ,  is vested in the 
Trustees of the TF'ashington Scliool Administrative Unit of Beaufort 
County in fee simple, and that  they hare tlie power and right to dispose 
of the same by sale, and that  the two lots of land con~eyed by the Trustee:: 
of the Washington Academy to the Board of School Trustees of the City 
of JTTashington, by deed as aforesaid, may be conveyed by the Trustees of 
the Washington School .Idministratire Unit in fee simple, free and clear 
of any conditions or restrictions, and, hence, the prayer for injunction 
is denied. 

To the signing of tlie judgment plaintiff and defmdant J o h n  -1. Wil- 
kinson as guardian ad  lifenz for the Tra.tees of the TVasliington Acadenig 
arid the City of Washington except and appeal to the Supreme Court, and 
assign error. 

,John '1. Jfayo for  plaintiff, appellant. 
John -1. lliilhinsot~, Guardian ad litern f o r  the Trustees of fhe TT7crs1i- 

ingfon Aradcrny. 
SV. 13. Carter  for the appell(~es. 

TVIS~ORNE, J. At tlie threshold of this appeal the admitted fact tliat 
the Trustees of tlie Washington h a d e r n y  are dead, and there are no 
successors to them, preqents an  obstacle to a complete and proper deci-ion 
in the present state of the record and case on appeal. 

While the record shows tliat J o h n  A. TJTilkinson is appointed guardian 
ad  litem for the Trustees of Vashington Alcaden~y, no such representation 
by guardian ad l i t em is sanctioned by law-and as stated by Johnso~z. J . .  
i n  McPllerson v. Bank, 240 Y.C. 1, 81 S.E. 2d 386. "The rule is that ,  in 
the absence of statute, capacity to be sued eui-ts only in persons in being." 
Indeed, with this Court, in tlie absence of a >tatute, a   ion existent p e r w i  
cannot be made a defendant in an action and be reprwented by a guardian 
ad litem,-and 110 statute is called to our at tentiox Hence this Coui't. 
in the exercise of its superrisory po~rers  over lover courts (S. C. Const.. 
Art. IV,  Sec. 8 ;  Elled,q~ 1,.  TT'elch, 239 K.C. 61, 76 F.E. 2d 340; XcPher-  
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son  v. Bank, supra) ,  will take cognizance ex m e r o  m o t u  of such lack of 
authori ty  i n  a named guardian nci lif-nt under  such circumstances. 

Noreover, the  Trustee? of TTTrrshington Academy being dead, and  there 
being n o  successors t o  them, to whom ~ o n l d  title r e ~ ~ e r t  i n  the event the 
purported reversionary clause i n  the deed t o  these Trustees be effective? 
I t  might  be t h a t  a n  escheat to  the  Uni re rs i ty  of N o r t h  Carol ina ~ o u l d  
take place. S. C. Const. IS, Sec. 7, G.S. 116-30. Hence  i t  seems c l e a ~  
t h a t  the Unirerqi ty of K o r t h  Carol ina should be made  a p a r t y  to  th i s  
action so t h a t  a n y  claim or  interest i t  has  o r  m a y  not h a r e  i n  the old 
Washington Academy property, by escheat, m a y  he adjudicated. Too, i t  
m a y  be there a r e  others ~ 1 1 o  might  claim a n  interest i n  the  property i n  
the event the tit le reverts. 

Therefore, this  Court ,  of i ts  om1 niotion, orders t h a t  the  cause be 
remanded to the  Superior  Cour t  of Heaufort County, N o r t h  Carolina, to  
the end t h a t  the  Vniversity of Sort11 Carolina. and al l  others having or  
claiming to have a n  interest i n  the property i n  question m a y  be made 
parties defendant to this  action. and  served with process, and permit ted 
t o  plead al l  i n  accordance wi th  lan- and procedure. 

E r r o r  and  remanded. I 

STATE r. FRED ADAJIS. 

(Filed 2 March, 1955.) 
1. Homicide § 5- 

Murder in the second degree is the unlawful killing of a human being 
with malice, and the burden is on the State to satisfy the jury from the 
eridence beyond a reasonable donbt of the presence of each essential ele- 
ment of the offense. 

2. Homicide $j 16- 
When the State satisfies the jury from the eridence beyond a reasonable 

doubt that  the defendant intention all^ shot the deceased and theleby proxi- 
mately caused his death, there a r iw the !)resumptions that the killing n-as 
(1) nnlawful and ( 2 )  with malice. 

3. Homicide 8 27& 
Where defendant does nut admit that he intentionally shot deceased, but 

contends that he n-as drunk and had no k n o ~ l e d g e  of firing the fatal shot 
and had no malice toward his rictim, nn instruction to find defendant 
zuilty of murder in the second degree i f  the jury should find from the 
admission of defendant that he shot and killed deceased with malice, but 
witho~it premeditation and deliberation, and that malice is implied from 
the use of a deadly wenpoll, must be held for prejudicial error. 
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APPEAL by defendant from J o h n s f o n ,  J., Sovember, 1954, Term of 
CIIEBOIIEE. 

The defendant was indicted and tried for the mu .der of Luther Car- 
ringer. The jury's verdict was: "Guilty of Murder in  the First Degree 
with the reconlmendation that  the prisoner, Fred ddanls, be given life 
imprieonment." The court, in conlpliance with G.8. 14-17, pronounced 
judgment that the defendant be imprisoned for life in the State's Prison. 
Defendant appealed, assigning errors. 

I n  brief, tlic State's e~idence  tended to show these facts : 
Carringer and Sdams were neighbors. They l i v d  on opposite <ides 

of the public road, the houses facing each other and being 300-400 feet 
apart. There had been no quarrel or difficulty between these men before 
the day of the homicide. 

On Monday, 6 Septe~nber, 1054, Roy Hogan wa:, walking along the 
right side of the public road towards Carringer's louse. Hogan is a 
nephew of Mrs. Carringer. Adams, drir ing an automobile, overtook 
and passed Hogan;  and about 100 J-ards farther -1dams turned from the 
road and went up into his yard. 

When Hogan reached the point in the road between the two houses, he 
called and accused Adams of having tried to run over him. They quar- 
reled fifteen minutes or more. Adams was on an eight foot bank, in front 
of his house, seated on a box. Hogan vas  standing in the public road. 
They were about ten feet apart. Taunts, dares and threats were ex- 
changed. Finally, Adams said, "Roy, I will get my gun and fix you." 
tldams then left and went to his house. Hogan left the road and walked 
'(angling" into Carringer's yard. While these events were taking place. 
Carringer was sitting in a chair, in his own yard, near the end of the 
porch, about 35 steps back from the public road. 

Shortly thereafter, Adams came back through the front door of his 
house ~ i t h  his rifle. Thereupon, Carriliger got up, walked towards the 
road and called, '(Fred, don't point the gun towards the house"; and Mrs. 
Carringer called, "Fred, don't shoot donn this way." (Hogan was then 
walking tovards the end of tlie porch.) Adams called back to Carringer, 
"I will shoot you." After this Carringer turned, made a step or two; 
and then -1dams fired the shot that  killed Carringel. Hogan and Car- 
ringer were two or three yards apart  when the rifle fired. Adams was 
accustomed to use a rifle when hunting. 

Defendant's testinlony tended to show that he h a t  no recollection of 
what occurred after he left the quarrel with Hogan near the road; and 
that he did not remember getting tlie rifle, or any incidents involving 
Carringer or the firing of the rifle. There mas evidence, including de- 
fendant's testimony, that defendant had been drinking h e a d y ,  was drunk, 
nnd did not know what lie n-as doing at  the time Car-inger mas shot. 



h-. C'.] SPRIXG TERM, 1955. 561 

The court restricted the jury to  one of four possible verdicts, namely, 
(1)  guilty of murder in the first degree, ( 2 )  guilty of murder in the first 
degree with recommendation that  the punishment be life in~prisoninent, 
( 3 )  guilty of murder in tlie s e c o d  degree. (4)  not guilty. 

The presiding judge, ill his f ;n;~l  instructions to the jury, after giving 
illstructions bearing upon first tlegrw murder. concluded: "If you find 
from the e~ idence  beyond a r~asonable  doubt, or  find frotn t h e  arlntission 
o f  the prisoner  that  he shot and k i l l ~ d  Luther Carringer with malice, but 
without premeditation and deliberation, and malice is implied by the use 
of a deadly weapon, then and in that  event it would be your duty to 
return a verdict of guilty of spcond degree murder. If you fai l  to so find, 
then you would return a verdict of not guilty. Or if upon a fa i r  and 
inlpartial consideration of all the evidence in the case you ha re  a rea-on- 
able doubt of his guilt, then and in that  erent you would give him the 
benefit of the doubt, and return a wrdic t  of not guilty." (Italics added.) 

This excerpt from the charge is made the basi. of a11 exceptive as4gn- 
nlent of error. 

A t t o r n e y - G r n e r d  M c J I ~ r l l ~ - r r ~  rind .-lssistnnt A t to rney -Genera l  L o r e  f o r  
t h e  S t a t e .  

0. L. A4nclerson f o r  de f e t i c Ja )~ t ,  apl ic l lu~r t .  

B o m r ~ ~ r ,  J. Both in first degree niurder and in second degree murder, 
there muat be an  unlawful killing with malice. The State must iatibfp 
the jury from the evidence beyond a reasonable doubt of the presence of 
these indispensable elements. To convict of first degree murder the State 
must also satisfy the jury frorn the e7,idence beyond a reasonable doubt 
that the killing was ('willful, deliberate and premeditated." G.S. 14-17. 

When the State satisfies the jury from tlie evidence beyond a reasonable 
doubt that the defendant i~itentionally shot the decea~ed and thereby 
proximately caused his death, there arise the presun~ptions that  the kill- 
ing was (1) unlawful and (?) ni th  malice. S. 11.  G o r d o n ,  an t e ,  356.  

The quoted instruction includes the ctatement that the jury may "find 
f r o m  t h e  a d m i s s i o n  of the p r ; s o n f v  that  he shot and killed Luther Car- 
ringer with malice." (Italics added.) 

We have searched the record in r a in  to find any judicial admission 
either by defendant or by counsel in hii  behalf. S o r  does the record dis- 
close testimony of defendant to the effect that  he shot and killed Carrin- 
ger with malice. Indeed, defendant's testiniony tended to  show that  he 
had no knowledge of having fired the rifle; and further, that  he had no 
malice towards Carringer and had no intention to shoot him. Thus, we 
find no basis in the record for the imtlxction to the j u r ~  stating, in effect, 
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t h a t  t h e  defendant had  made  a n  admission t h a t  he  h a d  shot and  killed 
Car r inger  wi th  malice. 

T h e  reference t o  such admission of the  defendant, while a n  inadvert- 
ence, mus t  be regarded a s  prejudicial t o  defendant  on a critical feature 
of' the  case. Compare 9. v. Eedwtan, 211 N.C. 483, 8 S.E. 2d 623;  8. t7. 

Ellison, 226 N.C. 628, 39 S.E. 2d 824;  9. v. Sirnnzons, 236 N.C. 340, 72 
S.E. 2d 7 4 3  S. I * .  Hnnz, 238 N.C. 94, 76 S.E. 2d 346. 

F o r  t h e  e r ror  stated, there mus t  be  a new trial.  Hence, other assign- 
ments  of error, which involve questions which m a y  not arise upon  such 
new trial,  need not  be discussed. 

S e w  trial.  

STATE v. FRANK CEPHUS. 

(Filed 2 March, 1955.) 
1. Criminal Law 5 54f- 

Every defendant has the right to hare the jury polled in order to cleter- 
mine whether the verdict is unanimous, but this right nlust be exercised 
before the jury is discharged or it  is waived. 

2. Assault 5 l 4 b  
The charge of the court construed contextually is held to have properly 

instructed the jury that  the plea of self-defense was ~va i lab le  t o  defendant 
if defendant did not provoke the assault and if he did not use more force 
than reasonably appeared to be necessary to repel an assault or threatened 
nssa111t against him. 

3. Criminal Law 5 53b- 
S n  instruction which has the effect of charging the jury that  if i t  found 

beyond a reasonable doubt from the evidence that defendant was guilty 
of the offense charged in one indictment, they should find defendant guilty 
of the offense charged in the other intlictnlent consolidated for trial, is 
error, since the burden rests upon the State in both Zases and the weight 
and credibility of the evidence is for the jury alone :o determine. 

4. Criminal Lam § 81c (4) - 
Where defendant is convicted under both indictlnents consolidated for 

trial, ant1 separate, equal and concurrent sentences a re  imposed in each 
case, an error in the charge relating to one case only is harmless. 

A P ~ E A I ,  by defendant f r o m  Fountain, 8. J., 1954 Special Term, EDGE- 
COBIBE. 

('riminal prosecutions on two bills of indictment, Nos. 1696 and  1697. 
I n  1696 the defendant is  charged with a n  assault ~ ~ i t h  a deadly weapon, 
to  w i t :  a knife, upon Lester Johnson. I n  No. 1697 he is charged with a n  
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assault with a deadly neapon, to wi t :  a knife, on Charlie Taylor. The 
cases were consolidated for trial over defendant's objection. 

Thc State offered tllc tc+tiniony of three witnesses. Lester Johnson 
testified ill ~ubs tance  that  on 13 Septernbel, 1953, lle went to the home of 
his mother-in-law, Virginia Taylor, to get his five small children. The 
defendant n as present in the Taylor home. H e  v a s  cursing and the n i t -  
nesa said to him, "Ceph, don't cuss before in7 children like that." An 
argument followed and, accordillg to the witness, "we just got into it and 
lle cut me . . . I grabbed him and he grabbed nie. H e  hit me and I liit 
him. I Ie  cut me in my left arm. I had 22 stitches taken in my arm. 
Charlie Taglor tried to part  us and Charlie come in and that's hov he got 
cut. H e  mas trying to keep Ceph from cutting me any more, I gucr-." 
On cross-examination, Jo l in~on  admitted that in the altercatioii he 
grabbed rlie defendant first and hit the tlefelidant first, an(l  that  n l ~ e n  he 
L 

struck the clefendant he knocked off tlie defendant's glasses. 
Charlie Taylor testified the fight b e h e e n  the defendant and Jollnson 

occurred a t  his house. Some words passed bet~veen them, whereupon 
Johnsoil knocked the defendant's glasacs off. "I stepped between t h ~ m  
and that's how I got it, right here. Ceph struck me with a razor or knife. 
one . . . I tried to  par t  them and that's how I got cut. F rank  Ceplnl* 
cut me but he didn't intend to cut me." 

Tirginia Taylor testified that  she was present a t  the time of the difi- 
cnlty. Johnson told the defendant not to curqe any more and ~ 1 1 ~ 1 1  the 
defendant cursed again, Johnson hit him. "Ceph was cutting at J u g  
(Lester Johnson) and Charlie's a rm caught i t  becauqe Charlie x a s  in 
the way trying to stop them. I don't know ~vhere J u g  v a s  when hc got 
cut, he might h a w  been outdoor.." Zlefendant had a knife and TI as cut- 
ting a t  1,ester ,Johnson when he struck Charlie. 

' 2  

There T T - ~ S  evidence that  Johnson had another fight outside the 11ou.e 
with someone other than  the defendant. 

At the conclusion of the State's evidence, defendant made a nlotion for 
judgment as of nonsuit in each c a v .  The motions were overruled. The 
defendant rested wit1:out introducing criclrnce, rcne~ved the motion.. 
which were again overruled. The clefvendant duly excepted. 

The record discloses, "After the jury had returned its ~ e r d i c t  and had 
been discharged from further co~lsideration of the case, and after the 
jurors had resumed their seats in the courtroom, and after the examina- 
tion of several n.itnesscs n h o  testified in the 1lrogre.s of another case . . . 
the defense coiinwl moved for tlie firct time that the jury he polletl. The 
court, from itg on11 ob.er~-ation of the jurors in the F rank  Cephu- ca-c. 
llaving deterinined that the jurj- in said case had not renlained together, 
were sitting in various place.. in the courtroom. and had opportunity to 
talk with other peopIe, deilied tlie caid nlotion." The tlefclitlant esc~ptctl .  
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Thc ju ry  returned a verdict of guilty in  both cases. From the judgment 
imposing a four months road sentence in each case, the sentences to run 
concurrently, the defendant appealed. . 

Attorney-General -lIcMullnn, Assistant Attornejl-General Love, and 
Gerald F. White,  Member of Sfaff ,  for the State. 

16'eeks & i'duse, by T .  Chandler Nust?, for &fend.int, appellant. 

l I l u o ~ s s ,  J. Only three assignments of error require discussion. De- 
fendant's Exception No. 7 relates to the refusal of the court to have the 
jury polled. I n  order to determine whether the rwdic t  of the jury is 
unanin~ous, it is the right of every defendant to have the jury polled. 
S .  v. Young, 77 N.C. 498; S. el. Boger, 202 N.C. $02, 163 S.E. 877. How- 
ever, this right must be exercised a t  the time the jury returns its verdict 
or before the jury is discharged, otherwise the right is deemed to have 
been waived. S. a. Toole, 106 N.C. 736, 11 S.E. 168. I n  this case no 
request mas made for a poll of the jury at  the time the verdict was ren- 
dered. The jury was discharged, the jurors separated, took their seats 
in the courtroom. Under the circumstances, therefore, the defendant had 
waired his right to a poll of the jury. 

Exceptions Nos. 6 and 10 relate to the charge of the court. After 
charging adequately and correctly on the right of self-defense i n  accord- 
ance with the principles approved in S.  v. Plemmons, 230 N.C. 56, 52 
S.E. 2d 10, and the cases there cited, the trial judge summarized as fol- 
lows: "So you see that  the self-defense plea is available to him if he, 
himself, did not provoke the assault, and if he did not use more force than 
m s  reasonably necessary to repel a n  assault, or threa ;ened assault against 
him, and if he did not use more force than reason~ibly appeared to be 
necessary under the circumstances as the;y existed." The foregoing is the 
subject of Exception No. 3, Assignment of Er ro r  No  10. 

The court was detailing to the jury the circumstances under which self- 
defense plea of the defendant is available to him. The charge as given 
i s  equivalent to saying the plea of self-defense is avaihble if the defendant 
did not provoke the assault, and if he did not use more force than was 
rei~sonably necessary to repel an assault or threatened assault. I t  is also 
available to him if he did not provoke the assault and did not use more 
force than reasonably appeared to be necessary under the circumstances 
as they existed. I n  viem of the specific instructions theretofore given, i t  
it difficult to see how the jury could have been misled. 

Exception No. 5 is the basis of Bssignment of Er ro r  No. 12 and is 
addressed to that  part of the charge as follows : 

"Under the evidence in this case, Gentlemen of the Jury ,  the Court 
instructs you that you will convict the defendant either of an  assault with 
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a deadly weapon or a simple assault in both cases if you find from the 
evidence and beyond a reasonable doubt that  he is guilty of a n  assault, 
either with a deadly weapon or simple assault, on Lester Johnson. Like- 
wise, you will acquit the defendant on both cases if you fail  to find from 
the evidence and beyond a reasonable doubt that he is guilty of assault with 
a deadly weapon or a simple assault upon Lester Johnson. So, as to both 
cases, you may return one of three verdicts : You may find the defendant 
guilty of assault with a deadly weapon or you may find him guilty of n 
simple assault, or you may find him not guilty." 

The charge, as given, i; equivalent to an  instruction to the jury that if 
they found from the eridence beyond a reasonable doubt the defendant 
committed an assault on Johnson in case Xo. 1696, they must find beyond 
a reasonable doubt he likewise committed an  assault on Taylor in case 
S o .  1697. Sotwithstanding a verdict of guilty in 1696, a verdict of guilty 
in  1697 could only be rendered b~ the jury upon a finding of guilt beyond 
a reasonable doubt in  that case. The burden mas upon the State in both 
cases. The jury might believe the evidence tending to show an assault 
on Johnson and might not belie\-e the evidence tending to show an assault 
on Taylor. The jurors are the tryers of the facts. The law appoints 
them the keepers of the scales upon which the evidence is weighed. The 
instruction as i t  applied to the charge of assault on Taylor (XO. 1697) 
was error. The error, however, is harmless. 

While separate judgments. each for four months, were imposed, they 
r e r e  to run concurrently. The conviction and sentence in  NO. 1696 is 
\i-ithout error and must stand. The sentence in S o .  1697 imposes no 
additional burden upon the defendant. To  permit the verdict i n  KO. 1697 
to stand would give the defendant his freedom when the valid sentence is 
served. To grant him a new trial would permit a further prosecution. 
The error, therefore, in so f a r  as the appellant is concerned, is harmless. 
S. v. Cody, 224 N.C. 470, 31 S.E. 2d 445; S. v. Register, 224 N.C. 854, 
29 S.H. Bd 464; 8. v. Williamson, 238 S .C .  652, 78 S.E. 2d 763; S. v. 
Cogdale, 227 N.C. 53, 40 S.E. 2d 467; S. v. Toole, supra. 

S o  error. 

JIABLE JEBX BARSWELL r. THOMAS P. BARXWELL. 

(Filed 2 March, 1955.) 

1. Divorce and dlin~ony 1 2 -  
An order entered in the wife's action for alimonr mithout divorce reguir- 

ing defendant to pay subsistence and colinsel fees pclzdente l i t e  is void 
when the order is entered without notice to defendant. 
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2. Same-- 
Wllere it is ronclusively established by judicial :tdmission of the parties 

that an order, requiring defendant to pay subsist~nce and counsel fees 
pe~zdcnte lite, was void becawe entered without notice to defendant, the 
court properly treats slwh order us a n~illity upon challenge by defendant, 
and an order thereafter entered for subsistence and counsel fees pe~rdertte 
litr after clue and proper notice to defendant nil1 be upheld, notwith- 
standing want of formal decree that the prior order was void, which omis- 
sion n9ll be remedied u u w  pro tiorc9. 

3. Samc- 
After the wife instituted suit for ali~uony without divorce, in which 

action the question of the custody of the minor child of the marriage was 
not raised, the lmsband instituted suit for absolute divorce. Held: The 
anlendnlent of G.S. 50-16 by Chapter 92.5, Public Laws of 1933, does not 
affect the jurisdictional power of the. court to  award subsistence for the 
mother and child pendwitc llte in her action for alimony without divorce. 

APPEAL by defendant from Whitnzzre, Spec ia l  J u d g e ,  a t  22 November, 
1954, Extra  Mixed Term of Brrxcom:~.  

Ciri l  action for alimony without divorce uilder G.S. 50-16, heard helow 
,011 application for allowances perzdenfe l i f ~ .  

At the May 1954 Term of court an  order mas entered requiring the 
defendant to pay the plaintiff subsistence and counsel fees p e n d e n f e  l i te .  
'The order provided for counsel fees of $100 and a lump-sum payment of 
$122.50 in addition to regular weekly payments of $15 for the support 
of the plaintiff and the infant child t~o rn  of tlie marriage between the 
parties. 

By affidavit filed 28 October, 1954, it was mace to appear that  the 
defendant had failed to comply with the order anc mas in arrears as to 
a11 the payments required. Thereupon Judge Dan K. Moore, then pre- 
siding, signed an order directing the defendant to show cause why he 
should not be held in conten~pt of court for fai lule to comply with the 
former order. The order to show cause was continued and made return- 
able before Judge Whitmire at the 2 2  Novembei, 1954, Extra  Mixed 
'Term. When the cause came on for hearing, the defendant challenged 
tlie validity of the order of LS May. 1954, on the ground i t  was entered 
without notice to the d~fendan t .  Whereupon, the plaintiff admitted that 
the challenged order was signed without notice to the defendant. I t  was 
also admitted by counsel for plaintiff that  neither the defendant nor his 
clounsel mas before the Judge a t  the time the order was signed. The 
I-ecord discloses tha t  upon these admisions Judge Whitmire declined to 
adjudge the defendant in contempt of court, but i ~ t i m a t e d  the plaintiff 
might make a new motion for temporary subsistence and counsel fees. 
Plaintiff's counsel thereupon made such motion. 9ot ice  of the motion 
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was reduced to writing and signed by Judge Vhi tmire  and service was 
then accepted in writing by the defendant. 

On 2 December, 1954, the defendant and his counsel, together with 
plaintiff and her counsel, appeared before Judge Whitmire pursuant to 
the notice. The defendant objected to the hearing on the ground that the 
notice of the hearing "was without authority of law and therefore void." 
The objection was overruled and the defendant excepted. Defendant's 
Exception No. 1. 

The defendant then objected to the hearing on the ground that  an  
action for absolute divorce Tvas then pending in the General County Court 
of Buncombe County between the plaintiff and the defendant, which 
action had been instituted by the defendant against the plaintiff, and that  
jurisdiction to award subsistence and counsel fees TT as exc1usi~-ely i n  that  
court. I t  was admitted that the dirorce action v a s  instituted after the 
commencement of this action. The objection Tvas o~e r ru l ed  and the d ~ -  
fendant excepted. Defendant's Exception S o .  2. 

The court then proceeded with the hearing and. after consideration of 
the plaintiff's rerified complaint and the testimony of the defendant, 
found these facts:  (1) that  the plaintiff and the defendant are husband 
and wife; ( 2 )  that  one child was born to the marriage-the child being 
twenty months old a t  the time of the hearing; and ( 3 )  that the defendant 
wrongfully abandoned the plaintiff and child and thereafter ~vilfully 
failed and refused to  provide them "adequate cupport according to his 
means and ability." 

On the facts found the defendant x i s  ordered to pay $25 weekly for 
the support of the plaintiff and her infant child and the additional wni  
of $50 as counsel fees. 

To the facts as found and to the order as entered the defendant ex- 
cepted and appealed, assigning errors. 

I. C. Crawford and L. C. S toher  f o r  p la i t z t i f ,  uppellee. 
,can ford T I ' .  I!roz~>n a n d  Richrcrd L. Griffin f o ~  d e f e n d a n t ,  appe l lan f .  

J o ~ n s o s ,  J. The defendant's first assignment of error, based on 
Exception No. I. is that  the order appealed from is void for the reason 
that a t  the time i t  15-as entered by Judge Whitmire on 3 December, 1954, 
the prerious order entered at the X a y  Term, 1954, was in force. The 
defendai~t take. the position that  Judge TlThitinire n as without authority 
of Inn- to enter an order sl~perseding the f o r n i ~ r  order in the absence of 
allrpation; by tbc plaintiff ~ n d  f ind inp  of the court s h o ~ i n g  changed con- 
ditions qince the entry of the former order. 

Thc defendant's position i~ untenable. The original order n-as entered 
in May without notice to the tlefenrlant. This was conclusively estab- 
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lished by judicial adnlission of the parties. Therefore the order was void. 
Collins v. Highway Conunission, 237 N.C. 277, 74 1S.E. 2d 709. See also 
Clapp ?;. Clapp, ante, 281, 35 S.E. 2d 153. Judge Whitmire properly 
treated i t  as a nullity upon challenge by the defendmt. True, no formal 
decree was made adjudicating that  tlie order was r oid, but the omisrion 
is inconsequential and may be remedied rlunc pro t inc. It is so ordered. 
The record stipulates tha t  the latter order was entered after "clue a i d  
proper notice" to  the defendant. The hearing will be upheld. 

Next, the defendant challenges the order of Judge Whitmire on the 
ground that  the jurisdiction of the Superior Court i n  the instant action 
was ousted by the commencement of the action for absolute divorce in the 
General County Court. Here  the defendant points t3 Chapter 925, Public 
Laws of 1953, which amplifies G.S. 50-16 so as to pernlit the custody of 
children to  be determined in actions f'or alinlony without divorce, but 
subject to  the limitation that  "Such request for custody of the children 
shall be in lieu of a petition for a writ of habeas corpus, . . ." From 
this the defendant reasons that  the pover to award custody in  an  action 
for alimony without divorce (Q.S. 50-16) is the same as under writ of 
habeas corpus, wherein the rule is that jurisdiction as to custody is ousted 
upon the filing of a divorce action. Ylz ipps  7,. Vannoy, 229 K.C. 629, 
50 S.E. 2d 906. The defendant contends that  by ar  alogy jurisdiction as 
to matters of custody or support of a minor child in an  action for alimonp 
without divorcs is terminated by the filing of an  action for divorce. The 
defendant's contention in respect to child-custody is not presented for 
review in this case. Se i the r  parent seeks a n  adjudication of rights re- 
specting custody of the child of the marriage, and he order is silent in 
respect thereto. T h e r ~ f o r e  we refrain from intimating what our decision 
would be under the 1953 amendment if' custody were in issue. See 31 
N.C.L.R. 407. I n  the instant case it is enough to say that  the amendment 
of' 1953 in nowise affects the jurisdictional power of the court to award 
subsistence for a mother and child in an  action for alimony ~ i t h o u t  
divorce where, as here, the question of custody is not raised. The defend- 
ant's second assignment of error is orel-ruled. 

The  remaining assignments of error are without merit. They involve 
no new question requiring extended discwssion. The court's findings of 
fact support tlle order as entered. I t  will be modifir,d, however, so as to 
declare the order of 18  May, 1954. n nullity, and a .  so modified let the 
order appealed from be affirmed. 

Xodified and affirmed. 
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CITT OF ELIZABETH CITT (OEIGIYAL PLAIUTIFF) A X D  FARM Br'REAU 
RI17TUAL AUTOMORILE ISSURASCE COMPAST (ADDITIONAL PARTY) 
v. RICHARD N. HOOVER A T D  MKS. KEVA HOOTER. 

(Filed 2 March, 1055.) 

1. Insurance § 51: Part ies  8 1 0 ~ -  
The trial court has discretionary power, upon motion of defendant. to 

join as  an additional party plaintiff the insurance company which had 
paid part  of plaintiff's loss sustained in the collision in suit. 

2. Appeal and  E r r o r  8 7- 
The question of the sufficiency of the eridence to justify the submission 

of an issue to the jury must be properly raised in the trial court and may 
not be presented for the first time on appeal, and where there is no escep- 
tion to the submission of the issue of contr ibutor~ negligence and no re- 
quest for instructions thereon, appellant may not challenge the sufficiency 
of the evidence to support the verdict of the jury on that  issue, notwith- 
standing formal motion to set aside the rerdict on that  issue as  being 
contrary to the law and the eridence. 

3. Trial 3 4 9 -  

Ilotions to set aside the 1eldic.t as being contrary to the law and the 
eridence on the ground of the insntficiency of tlie evidence to support tlie 
verdict are  addressed to the c',iscretiou of the trial court, and denials of 
the motions are not subject to review nhen no abuse of discretion is shonn. 

- ~ P F  Lr, by plaintif& fro111 Ct ~ n c c ' i i ,  l; . ' ine~gcl/cy .lutll/c, a t  October Term, 
1954, of P~IQCOT \SIC. 

C i r i l  action i n  tor t  inrolving collision of t n o  niotor rehicles-one a 
police ca r  belonging to the  plaintiff Ci ty  of El izabeth City, the other a 
pascenger ca r  dr iven b y  the  defendant Richard  S. Hoover. 

T h e  action mas originally imtitutrcl by the  plaintiff c i ty  to r e c o l c ~  for  
damage to its police car  in  the alleged amount  of $900. At a term of 
co111t pr ior  to  trial,  i t  v a s  nlarle t o  appear  t h a t  F a r m  Bureau  N n t u a l  
-1utornobile Insurance  Company was i n t e ~ c s t e d  i n  the lit igation as  w b -  
rogee t o  the extent of $711.25, the amount  paid by it  under  i ts  policy of 
insurance on the police car.  M'hereupon, on motion of tlie defendant-.  
J u d g e  Ximocks, then  presiding, enteied a n  ordcr making  the 1n.urance 
Company a party.  Exception. 

When the  case came on f o r  trial.  issues of negligence and cont r i ln torg  
negligence were submitted to the jury. Both iswe$ a ere answered i n  the 
affirmatire. and f r o m  judgment entered on the verdict decreeiyg tha t  tllp 
plaintiffs take nothing by  their  action, they appealed. 



570 IS T H E  SUPREME COURT.  [241 

JOHNSOK, J. Plaintiffs by their first assignment of error challenge 
the order making the original plaintiff's insurance carrier a party to the 
action. The assignment is without merit. The order bringing in the 
h s u r a n c e  Company was entered in the exercise of the court's discretion 
as allowed by the rule explained and applied in  Bzir.~less v. I ' recat  han, 206 
1N.C. 157, 72 S.E. 2d 231. 

Next, the plaintiffs peek to challenge the sufficiency of the evidence to 
support the verdict of the jury as to the issue of contributory negligence. 
Howerer, this question is not presented by the rword. There m-as no 
exception to the subnlission of the issue and no requested instruction 
thereon. The question as to the suficiency of the evidence to justify the 
submission of a n  issue to the jury may not be raise11 for the first time on 
appeal. Burcham v. Wolfe, 180 N.C. 672, 104 S.E. 651; 3 Am. Jur.. 
.Ippeal and Error,  section 384. 

Here there was only the formal motion to set the verdict aside as being 
contrary to the law and the evidence, and a like motion to set the verdict 
aside on the issue of contributory negligence. These motions were ad- 
dressed to the discretion of the court and, on thi.3 record, no abuse of 
discretion having been shown, the denials of the nlotions are not subject 
to review. N o  error of law has been made to appear. Braid r. Ltriit~s. 
05 N.C. 123. 

Our  examination of the other exceptions Lroughf forward di*cloqes no 
error of law. The verdict and judgment will be upheld. 

N o  error. 

(Filed 2 JIarch, 19.53.) 
Judgments 9 27e-- 

Findings of the general county court on motion t o  set aside a judgnient 
previously rendered by it that plaintiff had perpetrated a fraud upon the 
court in the service of process by publication he ld  supported by competent 
evidence and to sustain the decree setting aside th?  judgment. 

APPEAL by plaintiff from Whitmire, Special Judge, November Civil 
Term 1954 of RUNCOMBE. 

3fotion by defendant to set aside a decree of divorce a vincula rendered 
in  the General County Court of Buncombe on 13 ,i\.pril 1954, and heard 
on appeal in the superior Court. 

On  14  September 1954 this motion mas heard in the General County 
Court, which found the following material facts:  The plaintiff is a 
patient a t  a Veterans' Hospital in Buncombe Counip. The defendant is 
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a nonresident of the State of S o r t h  Carolina, and lives and resides a t  
925 S o r t h  34th Street, Richmond, Virginia. I n  1951 the defendant 
instituted an  action against the plaintiff i n  the Law and Equity Court, 
P a r t  11, of the City of Richmond, Virginia, and the action is still pend- 
ing. On  8 December i953 plaintiff instituted an  action for divorce 
against the defendant in this court, and serrice of process was attempted 
by publication. On 21 January  1954 defendant made a special appear- 
ance and motion to dismiss for lack of jurisdiction: the action was dis- 
missed on 3 February 1954. The present action was instituted on 4 Feb- 
ruary  1954, and service of process was again attempted by publication. 
The Clerk of the Superior Court, ex oficio Clerk of the General County 
Court, mailed a copy of the notice of service of publication on 3 Fehruary 
1954 to the defendant a t  -4dner Poqt Office, Cloucester County, Virginia, 
by ordinary mail-this mas the address given by plaintiff in his affidavit 
for .errice of process by l)ublication. The defcndant did not receire the 
notice. The plaintiff knen- tllnt defendant did not l i ~ e  at ;\drier Post 
Oflice. The divorce decree n.a> rendered on 13 April 1964. The defend- 
ant had no knowledge of the present action until she received a copy of 
this di7-orce decree in .lpril 1954. The defendant has a good and meri- 
torious defense. Upon the facts foullcl the county court made the follon- 
ing conclusions of law: The pro~ision.  of G.S. 1-99.2 (5 )c  (sic) were 
not strictly complied with in that  the notice of sen-ice of process by publi- 
cation \\as mailed before tlie precent action n'as pending; the defendant 
had no knowledge, actual or constructire, of the pendency of the action, 
until after the rendition of the judgment; that  the plaintiff furnished the 
Clerk of the Court an  address for the defendant which he knew TI as false, 
and this was a fraud upon the court ;  that  the court had no jurisdiction; 
that the defendant has a good and meritoriou- defense. and has been 
guilt7 of no laches. Whereupoil thc county court vacated and .et aside 
the divorce decree, and a l l o ~ ~ e d  the defe~idant 30 days in which to plead. 

The plaintiff appealed to the Superior Court assigning as evror that 
the finding.. of fact, particularly findings 4. 6. 1 and 9, are not supported 
1, -  comp~ten t  evidence, that  the conclusions of l a ~ r  are not supported by 
the findings of fact, and the signing of the decree. 

1-pon -1ppeal i n  the Superior Court all of the plaintiff's assignments 
of rrror xvere ouerruled, and the judpncnt of the General County Court 
\me affirmed. 

Plaintiff excepted and appealed. and his asqignwent~ of error are cub- 
etantia11~- the same as rhosf. made on appeal to t h e  Superior Court. 

3. Thomas lT7nlton f o ,  Pln in f i f f ,  -1ppellant. 
Mepkins, Plrcker cC. Roberts f o l -  Dcfendont ,  Appellee. 
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PER CCBIAM. A study of the e.i-idence shows that  the court's findings 
of fact are supported by competent evidence, and that  they are sufficient 
to sustain the judgment based thereon. IT'oody 71. I larnet t ,  239 N.C. 420. 
79 S.E. 2d 789; k l c L e a n  t i .  X c L e a n ,  233 N.C. 130, 63 S.E. 2d 138. I t  
would seem that  the exceptions to the findings of fact are too general and 
indefinite to bring up for review the findings of thrb court. Rzrrrrsrille z3. 
Boone,  231 N.C. 577, 5 s  S.R. 2d 351. 

The judgment of the Superior Court is 
Affirmed. 

STATE r .  CARL BASKS. 

(Filed 2 March, 1955.) 

1. Constitutional Law § 32- 

The Superior Court has no jurisdiction to try an accused on the original 
warrant when it does not appear in the record that defendant was ever 
tried and convicted for the offense in the inferior court or that there was 
an appeal from the inferior court to the Superior Court. 

2. Criminal Law § 67- 
Where the record fails to disclose jurisdiction in the court below, the 

Supreme Court acquires no jurisdiction by appeal, and the appeal must be  
dismissed. Rule 19 ( I ) ,  Rules of Practice in the Supreme Court. 

APPEAL by defendant from Shnry ,  Special J., . l ~ g u s t  Criminal Term, 
1954, of B u ~ c o l z r n ~ .  

The record shows that  defendant waj tried in the Superior Court of 
Buncombe County on n zunrrurlt, purporting to have been issued by a 
deputy clerk of the Asherille Police Court, and fc~und guilty of illegal 
transportation of whiskey, a misdemeanor; and tha t  judgment was pro- 
nounced, from which defendant appeals. The errors assigned relate to 
the tr ial  in the Superior Court. 

While the warrant  was returnable to the Asheville Police Court, it  does 
not appear in the record that  defendant was ever tried in that court or 
that there mas a n  appeal therefrom to the Superior Clourt. 

Attorney-Generul  NcMulZan  and  Assis tant  d f t c m e y - G e n e r a l  X o o d y  
for t h e  S t a t e .  

H e n r y  C. Fishel.  for de fendan t ,  appellant.  

PER CURIBM. "The Superior Court has no jurisdiction to t ry  an  
accused for  a specific misdemeanor  on the warrant  of an  inferior court 
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urdess he is first tried and convicted for such misdemeanor in the inferior 
court and appeals to the Superior Court from sentence pronounced 
against him by the inferior court on his conviction for such n~ i sderneanor .  
S. v. Thomas, 236 K.C. 454, 73 S.E. 2d 233." S. c. 11011, 240 S.C. 109, 
81 S.E. 2d 189. 

"The record fails to disclose jurisdiction in the court below. S. 1 . .  

Pat t e r son ,  222 N.C. 179, 22 S.E. 2tl 267. A i  that  court was without juriq- 
diction, i n  so f a r  as this record discloses, we have none. S. v. Joneb ,  227 
N.C. 94, 40 S.E.  2d 700. Therefore, the appeal must be dismi-Ped on 
authority of S. v. P a t t e r s o n ,  supra." S. T .  J f o r r i s ,  235 K.C. 393, 70 S.E. 
2d 23. 

Fo r  such failure of this record to show jurisdiction, the appeal must he 
dismissed. Rule 19 ( I ) ,  Rules of Fractice in the Supreme Court, 221  
N.C. 644 (553). 

Appeal dismissed. 

I)AVID LANGLEP v. GEORGE TAYLOR. C ~ r - ~ ~ m r a s .  A X D  TOMJIIE S P A R -  
R O W  a m  J. 1;. LhNC.ZSTFX, J 1 ~ ~ r ~ r s s  COIIPRISI\G THE B E A T F O R T  
COUNTY ABC BOARD ov .Jr;ss 1.5. 1951. 

(Filed 2 Jlarch, 1935.) 

Appeal and Error 3 2-- 
An order overruling n demurrer 01 c l ~ ! r i r s  is not appealable. 

APPEAL by defendants from I\-ittiocX C ,  J., October Term, 1954, of 
BEAUFORT. 

Civil action to recover damages for the alleged negligent fa i lwe of the 
defendants to require William A. Patrick, an  ABC enforcement officer, 
to give bond as prescribed by G.S. 123-9. Tlle plaintiff herein instituttd 
a n  action against Patrick, cf al., in 1932, wliich case \\as disposed of a t  the 
Fall  Term, 1953, of thiy Court. Sce La~lqley  1 . .  P a f r i c X ,  235 S.C. 250, 
77 S.E. 2d 656. 

I n  the instant case the defendant- delilurred ore t e n u s  to tlie plaintiff'i 
complaint. The  court below overruled tlie demurrer and the defendants 
appeal, assigning error. 

L e R o y  Scott a n d  J o l ~ n  A. W i l k i m o n  f o r  p l r r in f i f .  
Rodmon & R o d m a n  for  d e f e n d a n f s .  

PER CCTRIAJI. . in order overruling a drniarrrr  ore f enus  is not appeal- 
able. Morgan 1 % .  OlI C o . ,  236 K.C. 613,  73 S.E. 2d 477. Hence, this 
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appeal will be dismissed on authority of the above decision and the cases 
cited therein. 

Appeal dismissed. 

GEORGE SLSYDON r. OLIVIA ,11.4RTON, ORIGISAI, DEFESDAST, ASD 

SBNFORD &l.iRION, ~ ~ D D I T I O S A L  DEEESDIST. 

(Filed 2 March, 1935.) 

APPEAL by plaintiff from Sl~rrrp, S. J., at  So lember  Special C i ~ i l  
Term 1954, of SURRY. 

Civil action to have certain deed adjudged to be void. 
Plaintiff alleges, in his complaint, substantially these facts:  (1) That  

on 22 February, 1944, while he and S e m e  defendant, Olivia Marion, now 
Olivia Slaydon Marion, were husband and wife, he, a t  her instance and 
request, and in consideration of and in reliance upon her promise to 
execute and deliver to him a warranty deed conveying and releasing to 
him all her right, title and interest in and to certain land in Surry  
County, Nor th  Carolina, titlp to which rested in t l e m  as husband and 
wife, and for which he had paid the purchase price, plaintiff "executed 
and turned over to defendant a deed to certain l a r d  belonging to him, 
which said deed was filed for registration and is of record" in Book 1-1s 
a t  page 300 in office of Register of Deeds of Surry  County;  

( 2 )  That  defendant failed and refused to execute such deed of conl-ey- 
ance and release to plaintiff, but abandond him an11 left, and has since 
remained outside the Sta te ;  and 

( 3 )  "That said deed . . . was secured b r  the defendant from the 
plaintiff fraudulently and deceitfully. and utterly lacking in considera- 
tion." 

Defendants demurred or0 fenlrs upon the ground that  the complaint 
does not state facts sufficient to constitute a cause of action. 

The demurrer mas sustained. .\nd froin judgment in accordance there- 
with plaintiff appeals to Sul )~ .en~c Court. and assign.. error. 

F r a n k  P r e e m n n  for P l a i n t i f f ,  . Ipp.llont.  
1T707tz cP. B a r b e r  and  T l~on~os  N .  F n w  for D e f c n d r ~ n t s ,  Appel lees .  

PER CURIAM. Tn the light of well settled principles applicable to 
actions based upon fraud, applied to tlw allegations of the coniplaint, it  
ie readily seen that  the facts alleged are insufficient to state a cause of 
action. Hence the ruling of the court below, in sustaining the demur- 
rer, is 

Affirmed. 
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Dauus u. GRAVES. 

A. P. DABBS r. GABRIEL P. GRAVES. 

(Filed 2 March, 1955.) 

APPEAL by defendant from Sharp,  8. J. ,  October Term 1954, CAS\VEI.I.. 
This is a civil action brought by plaintiff against the defendant on a 

promissory note for $927.00 executed 18 April, 1952, payable to Wearer 
Fertilizer Company and assigned after maturity to the plaintiff. 

The defendant admitted the execution of the note but denied liability 
thereon, alleging that  i t  was executed without consideration, aesigned 
without consideration, and nothing was due thereon. 

The plaintiff testified he sold fertilizer as agent for five different fwt i -  
lizer manufacturers, among them Weaver Fertilizer Company and Roh- 
ertson Chemical Company; that  he sold defendant Wearer fertilizer for 
the crop years 1950 and 1951. and on 18 April, 1952, he and the defcildant 
went orer the account and defendant executed the note sued on, nhicli 
represented the amount due Wearer as of that date. The plaintiff guar- 
allteed payment of the note. rpon failure of the defendant to the 
note a t  maturity the plaintiff paid Weaver and took Weaver's a 4 g n -  
inent; that  the full amount of the note was due and payable to h im;  and 
that defendant from time to time promised to pay;  he did not qutxtion 
the validity of the note until after suit was brought. 

The defendant testified in substance that  he did not buy any T e a r e r  
fertilizer from the plaintiff for t h ~  years 1950 and 1951. F o r  those years 
he bought his fertilizer from D. 0. Chandler; that he never admitted to - 
the plaintiff he owed Weaver anything or that  he promised to pay an r -  
thing. Defendant testified also that  for the crop years 1950 and 1951 lie 
cultivated seven and one-half acres of tobacco and used about 1,000 pourld; 
of fertilizer per acre; that he cultivated 13  to 15 acres of corn slid used 
ahout 200 pounds per acre;  that h e  sowed about 10 acres of wheat and 
used about 200 pound; per acre. D. 0. Chandler testified he sold the 
defendant for the crop year 1950 one ton of fertilizer for  heat, two tons 
for tobacco, one ton for corn, and one ton for top dressing; and in 1951, 
two tons for tobacco, one ton for corn, and one ton  for wheat. The de- 
fendant introduced in evidence a receipt signed by plaintiff for $460.00 
paid on 11/2/50 and for $31.00 paid on 12/3/50. 

On cross-examination, plaintiff admitted that  in 1950 he had canceled 
a chattel mortgage executed by defendant, payable to Robertcon Chemical 
Company. The amount of the mortgage was not giren. H e  testified. 
however, that  the mortgage may hare  been given for fertilizer for the 
year 1949. 

,-\n issue of indebtedness was submitted to the jury, answered for the 
plaintiff. From a judgment on the verdict, the defendant appealed. 
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D. E m e r s o x  S c a r b o r o u g h  fo r  d e f e ~ d o ~ z t ,  o p p e l l a ~ l ' .  
C larence  L. P e m b e r f o n  a d  Il'orlcood E. Robin . ion  for  plaint  i f l ,  ~ c p -  

pellee. 

PER CURIAM. T h e  eridence was i n  conflict. It presented a j u r y  quee- 
tion. Under  a charge free f r o m  er ror  the j u r y  retuimed a verdict f o r  the 

plaintiff. No reason appears  why the  verdict should be disturbed. 
No error. 

STATE r. R.  G .  COLE. 

(Filed 9 l larch. 1935.) 

1. Criminal Lam 3% (3)- 
To withstand nonsuit, tlie cira~iustances and evislence must be such as  

to produce a moral certainty of guilt and to esclude any other reasonable 
hypothesis. 

2. .4utomobiles § Sod-Evidence of defendant's guilt  of driving while under  
t h e  influence of intovicating beverage held sufficient for  jury. 

Testimony of a patrolman to the effect that  he saw defendant driving 
his car from one side of the road to the other, that he followed defendant's 
car along the highway and then along a dirt road, where defendant parked, 
and saw defendant slump clown behind the wheel, apparently drunl;, and 
that less than a half hour tlierenfter, when officers got defendant out from 
behind the steering wheel, he esuded the odor of :ilcoholic beverage and 
was staggery drunk, is held sufficient to be submitted to the jury on the 
charge of driving while under tlie influence of intosicating beverage, and 
the suggested hypothesis that defendant might hare drunk liquor after he 
stopped the car is not n reasonable one under the e~idence.  

3. Criminal TAW § 81c (1 )  - 
Sppellant must show tlint the alleged error was ~llaterial and prejudicial 

in order to be entitled to a ne\v trial. 

4. Criminnl Law § 81c (7)- 
Defendant was tried for driving a n  automobile on the public h i g h w a ~ . ~  

while nnder the influence of intoxicating liquor. During the solicitor's 
argument, the court and the solicitor made remarks as  to the necessity of 
a warrant, one of the arresting officers hnving testified in regard to getting 
a warrant before nmking the arrest. Rcld: The officer's testinlony was 
relevant only in explanation of his failure to malie the arrest a t  once, and 
the statements of the solicitor and judge were wholly immaterial to the 
issue and cannot be held prejudicial. 

8. Criminal Lam 5 48c- 
nTliere the court, upon det'endant's general objection to certain testin~ony, 

overrules the objection and instruct< the jnry that the evidence is offered 
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for the purpose of corroboratiiig another witness, defendant may not con- 
tend that the instruction limiting the evidence was inadequate in the 
absence of objection thereto or request for further elaboration. 

6. Criminal Law § 79- 

hssiqninents of error in support of which no argument is made or author- 
i t y  cited are deemed abandoned. Rule 28, Rules of Practice in the Supreme 
Court. 

7. Automobiles 34b- 
The Superior Court has no anthority to pronounce judgment suspending 

or revolzinq a defendant's automobile d r i ~ i n g  license, exclusive authority 
liaring been given the State Department of Motor Vehicles to issue, sus- 
pend, and reroke, upon conditions prescribed by the General Assembly, 
licenses to operate motor vehicles on our public highways. G.S. 20, Art. 2. 

8. Criminal Lqw § GOa- 
The courts may inlywe only such punishments as are  authorized by the 

Constitution of North Carolina, Art. XI, sec. 1. 

9. Automobiles $j 34b: Criminal Law 62f- 
Upon defendant's collriction of operating a motor vehicle while under 

the influence of intoxicating bererage, the court may not suspend judgment 
upon condition that the defendant not operate a motor rehicle upon the 
public roads during the period of suspension unless defendant consents 
thereto. expressly or by implication. 

10. Automobiles $j 3013: Criminal Law 3 6211- 
Wl~ere  n statute prescribes a higher penalty for repeated convictions for 

sinlilnr offenses, whether defendant theretofore had been convicted under 
the statute is for the jury to determine and not the court. G.S. 20-13s; G.S. 
20-1 50. 

B.~~X-\HILL. C.  J . ,  allif DETIS, J., took no part in the consideration or decision 
of this case. 

APPEAL by defendant f r o m  S e t t l e s ,  J., Sorernber  Term,  193-1, of 
RTTHERTORD. 

Crinl inal  prosecution on war ran t  c l ~ a r g i n g  tha t  defendant, on o r  about 
2 September, 1954. operated a motor vehicle on the public highway i n  
Rutherford County while under  the influence of intoxicating liquor i n  
violation of G.S. 20-13s. T h e  phrase, "this being a second offense,'' is 
included i n  the  charge. 

Defendant  was first tried i n  the Recorder's Cour t  of Ruther ford  
County. T h e  ju ry  i n  tha t  court returned a verdict of "Guilty." There- 
upon, judgment was pronounced, and defendant appealed. 

Upon t r i a l  de noz.o i n  the  Superior  Coilrt, on said warrant ,  the State's 
witnesses were J .  H. Hatcher ,  S t a t e  Highway Pa t ro lman,  and E a r l  
Bowers, police officer of the Town of Rutherfordton.  T h e i r  testimony 

tended to show the facts  nar ra ted  below. 
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About 7 2 5  p.m., on 2 September, 1951, defendant drove a 1949 Buick 
south on U. S. Highnay  291. Other cars, trareling north and south, were 
on the highway. Hatcher lives just south of Rutlierfordton. IIe ma. 
backing out of his driveway into the highway when he saw defendant 
approach and pass. Observing that defendant's car was "being drireii 
back and forth acro,ss tlie liigliway," and that d e f e n d ~ n t  "would pull over 
in the center," Hatcher got into tlie highway a t  fi'st opportunity and 
followed defendant's car. As lie followed defendant, he obserred his car 
"going back and forth across the road." Defendant turned from the high- 
way, some four-tenths of a mile >out11 of the Hatcher driveway, and then 
traveled about tlie same distance on a dirt ~-oad, pulled over to tlie left 
side thereof and >topped. IIatclier pulled up beside defendant, obserring 
that  defendant "mas slumped dorm in the front seat of the car," and that  
"he appeared to be drunk." There was no conversalion. There \vaq 110 

arrest. 
I n  Rutlierfordton, while on his n a y  to get a warrant, Hatcher met 

Bowers. ,it Hatcher's request, Bowers followed him to the place where 
defendant liad stopped. Hateller left spin for Rutherfordton, to get the 
warrant. w l d e  Boners remained uliere lie had a distinct view of defend- 
ant's entire car. 

Having obtained a warrant, 83tcller returned to tlie place wliere de- 
fendant had stopped; and Hatcher and Bowers then went to defendant's 
car. Bowers testified : "Mr. Cole was in the front seat under the steering 
wheel ~ i h e n  we got him out. W11en he stepped out, lie was staggerp and 
fell against the door of the car and against me. I-le had a r e ry  foul odor 
of alcol~olic beverage. I mould say he was in a drunken condition." 
Hatcher testified: .'He was stagger. drunk at that time, and I wel led  
liquor. H e  did not hare  any liquor that we sax." 'Chen, defendant waq 
arrested uiider the warrant. 

Hatcher estimated that about five nliiiutes elapsed between the t h e  he 
left def~ndaiit 's parked cal- until he met Bowers, and some six or seven 
minute; from then until he and Bowers arrived w h r ~ e  tlie car occupied 
by defendant was parked. Rowers estimated that about fifteen minutes. 
'(maybe a little longer," elapsed from the time Hatcher left hi111 to xatcll 
defendant until lie returned with the warran t. 

I t  was daylight when Hatcher first observed defendant; but, as events 
progressed, daylight was fading into the somew1i:it uncertain period 
referred to as '(dusky dark." 

Hatcher testified, without objection: "This is tlie second offen=e of 
driving under the influence of liquor. H e  plead guilty on the first offense, 
approximately t ~ v o  years ago." 

Defendant did not testify and offered no evidence. 
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Tpon the jury's verdict of 'Guilty," the court pronounced judgment 
as follows : 

"The judgment of the Court is that the defendant be confined in the 
common jail of Rutherford C o u ~ t y  for a term of six months and assigned 
to nark on the public highways wider the supervision of the State High- 
v a y  & Public Works Clommission. 

"Thi; Prison sentence is suspended for a term of five years on the fol- 
lowing express conditions : 
"1. That the defendant will not operate a motor vehicle on the public 

roads of the State of North Carolina during said five-year period. 
" 2 .  That  he will not violate any criminal l a m  of the State of Xorth 

Carolina or of the United States of America. 
"3. That  he pay a fine of $300.00 and the costs of this action. 
"Permission is given to the C'ourt during any subsequent term during 

the said fire-year period to place the prison sentence into effect if i t  shall 
appear that the defendant has violated any of the terms of this suspended 
sentence; that  he surrender his driver's license to the Clerk of the Court, 
that the same may be transmitted to the Director of the Safety Division, 
Raleigh, North Carolina, for the purpose of having his license revoked as 
provided by law, and that said license is to be accompanied by a certified 
copy of this judgment." 

Defendant, in open court, excepted and appealed, assigning errors. 

A l t t o r n c y - C ~ e n e r ~ l  Mr,lIullan and  -4ss is fanf  A t to rney -Genera l  Loue f o r  
t he  Strife. 

S t o r e r  P. Dzuzagan and Chnrles L. D a l t o n  foi- de f endan t ,  appel lant .  

BOBBITT, J. Defendant's primary contention is that the evidence, 
considered in the light most favorable to the State, mas insufficient to 
warrant eubn~ission to the jury and to support the verdict and judgment. 

The ultimate test is whether or  not defendant was under the influence 
of intoxicating liquor when driving a motor vehicle upon a public high- 
wa-. 6,s. 10-138; 8. c. C a ~ r o l l ,  226 N.C. 237, 37 S.E. 2d 685. 

Defendant emphasizes the expression, "the guilt of an accused is not 
to be inferred merely from facts consistent with his guilt, but they must 
he inconsistent with his innocence," S. c. J f a r u e y ,  228 S . C .  62. 44 S.E. 2d 
47% often used in the statement of the rule applicable to the sufficiency 
of circumstantial evidence. Rut  this expression is in agreement rather 
than i11 conflict with the basic rule "that the facts established or adduced 
on the hearing must be of such a nature and so connected or related as to 
point unerringly to the defendant's guilt and to exclude any other reason- 
able hypothesis." S.  c. H a r v e ? ~  supra.  I t  is  ell to note, as did D i c k ,  J., 
i n  ,C. 7'. X n t f h e u ~ s ,  66 N.C. 106: "The tiwe rule is that  the circumstances 
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and evidence must be such as to produce a moral certainty of guilt and 
to exclude any other rensonnblr hypofhesis." 

Hatcher observed defendant's manner of driving on the highway and 
his position and appearance immediately after he pulled to the left side 
of the dirt road and s topp~d .  -I t  that time defendant was slumped down, 
apparently drunk. When Iiatcher brought Rowers to this place for fur-  
ther direct observation, defendant was in his car at  the place he had 
stopped. H e  remained there until Hatcher returned with the warrant. 
When the officers got him out from under the steering wheel, he exuded 
the odor of alcoholic bererage and was staggery drunk. No  liquor was 
found. 

The e d e n c e  as to these facts was direct and posit.ve. This evidence, 
when considered i n  the light most favorable to the Sts te, was sufficient to 
warrant subnlission to the jury and to support the vel-dict and judgment. 
The suggested hypothesis, that  defendant might have drunk liquor after 
he stopped and slumped down in his car and befoul the actual arrest, 
cannot be regarded as reasonable under the eridellce here presented. 
Hence, defendant's assignment of error #3, based on the court's refusal to 
allow defendant's motion for judgment as of nonsuit, is overruled. 

Defendant assigns as error certain alleged erroneous statements of law 
made by the solicitor and judge during the progress of the trial. The 
facts r e l e n n t  to defendant's position are set out below. 

1-n the solicitor's argument to the jury, he stated that  "under the law it 
was necessary for Patrolman ITatcher to procure a warrant before he had 
any authority to arrest the defendant Cole." Upon objection by defend- 
ant's counsel, the judge, in the presence of the jury, stated: "Your objec- 
tion is o~erruled ,  and for your information I mill state that I will in- 
struct the jury that under the law the said Patrolma.1 did not have any 
right to inalre the arrest without a warrant." The record does not show 
any further instruction by the judge to the jury on t h ~ s  subject. 

I f  the statements by the solicitor and judge were erroneous, a question 
that need not be discussed oil this appeal, defendant has failed to sholi- 
that the error was material and prejudicial. This he must do, else the 
error mill not be ground for a new trial. S. 21. Bainey ,  236 S.C. 733, 74 
S.E. 2d 39; S. 71. Bryant, 236 K.C. 745, 73 S.E. 2d 791;  S. v. Dacis, 229 
N.C. 386, 50 S.E. 2d 37. 

Neither the lamfulneis of the arrest nor the sufficiency of the warrant 
was controrerted or in any m-ay invoh~ed in the trial. Aipparently, de- 
fendant contends that Hatcher had the right to arrest him without a n a r -  
rant ,  under G.S. 20-183, as a "person found violating" the provisions of 
G.S. 20-138. Hatcher's testimony, admitted without objection, is that he 
thought i t  proper to get a warrant before arresting defendant. Whether 
the warrant was a prerequisite to a lawful arrest is wholly immaterial 
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to the issue as to defendant's guilt or  innocence in relation to the offense 
for which he mas being tried. IIatcl~er 's  testimony was relevant only in  
explanation of his action in  leaving defendant for the purpose of getting 
a n ar lant  before arresting defendant. Ilefendant cannot reasonably com- 
plain because Hatcher did not arrest him without a warrant. Nor  do n e 
perceive that the statements of the solicitor and judge, under the c i rcun-  
stances disclosed, were material or prejudicial to d~fendan t .  IIcnce, ~ l e -  
fendaut's assignment of error #4 is orerruled. 

Defendant also assigns as error the court's failure to instruct the jury 
in a complete and satisfactory manner as to certain testimony of B o ~ w r s .  

D ~ f e n d a n t  objected generally to testimony of Bowers tending to show 
that, nhen he and Hatcher met in Rutherfordton, Hatcher told him 
"about a drunken driver" and asked Bowers to follow him. The court 
overruled such objection, to  which defendant excepted. Therenpon the 
court, on its own initiative, instructed the jury:  "This evidence is offered 
for the purpose of corroborating the witness Hatcher." N o  further ob- 
jection was made or exception taken. 

Defendant does not contend that  the testimony of Eomers mas incompe- 
tent, but that the instruction as given by the court mas not adequate. 
While we do not approve the in.truction given as a complete and satis- 
factory explanation of :he purpose for which the testimony was adrnitted 
for coneideration by the jury, under the circumstances disclosed by the 
case on appeal defendant's assignment of error #2 is overruled. Rule 21. 
Rules of Practice in the Supreme Court, 221 N.C. 558; 8. v. Ilam, 224 
N.C. 12s. 29 S.E. 2d 449; Stansbury, Xor th  Carolina Evidence, see. 52. 

K o  reaion or argument is stated and no authority is cited in defend- 
ant's brief in support of his assignments of error #I and #5. Hence, they 
are deenlcd abandoned. Rule 25, Rules of Practice in the Supreme Court. 
221 S.C'. 544; S. 2). Bift ings,  206 N.C. 798, 175 S.E. 299; 8. 1 % .  Gordon, 
241 X.C. :356, q5 S.E. 2d 322. 

Vhi le  the trial and verdict are upheld, defendant's assignment of error 
#6, d i r ~ c t ~ t l  to the judgment, is well t a k ~ n .  

The State I lepar tn~ent  of Motor Vehicles has exclusive authority to  
issue, s~~spen t l  and revoke, upon conditions prescribed by the General 
Assembly, licei~ses to  operate niotor vehicles on our public highways. 
G.S., Ch. 20, Art. 2 ;  Fox v. S r h e i d f ,  Conzr. of Xotor  T7ehirles, an t e ,  31, 
84 S.E. 2c1 259. When a person is convicted of a criminal offense, the 
court has no authority to pronounce judgment suspending or revoking his 
operator'- license or prohibiting him from operating a motor vehicle dur- 
ing  a specified period. 8. 21. Wnrren, 330 N.C. 299, 52 S.E. 2d 8 i 9 ;  S. 1 % .  

Cooper, 224 X.C. 100, 29 S.E. 2cl 1s; S. v. McDaniels, 219 N.C. 763. 
14  S.R. 2d 793. This is true, apar t  from G.S., Ch. 20, Art. 2, by reason 
of the provisions of see. 1. Art. XT, Constitution of North Carolina, 
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n-liich, in part, provides : "The follo~ving punishinents only shall be 
known to the L a m  of this State, viz. : death, impriso~irnent with or with- 
out hard labor, fines, removal from oflice, and disqualification to hold and 
enjoy any office of honor, trust, or profit under this State." 

The punishment, upon conviction of a first, second, third or subsequent 
violation of G.S. 20-138, is prescribed by G.S. 20-l'i9. Judgment pro- 
nouliced must consist of a fine or im~risoilment or both. 

True, courts having jurisdiction may pronounce judgment as by law 
provided; and then, wiflz t h e  clefe?lt fnnl 's  consellt, express or implied, 
suspend esecution thereof upon prescribed conditions. Long recognized 
as an inherent power of the court, such authority is n o ~ v  recognized ex- 
p r ~ s s l y  by statute. S. c. Al l i / l~ r~ ,  125 K.C. 213, 34 S.E. 2d 143, and cases 
cited ; G.S. 15-107. 

Vhen the defendant consents to such prescribed conditions, expressly 
or impliedly, he may thereafter contest :I judgment putting the sentence 
into effect only on the following grounds, viz.: (1 )  for that  there is no 
evidence to support a finding thfit the conditions of suspension have been 
breached; and ( 2 )  for that the conditions are invalid because unreason- 
able or for an  unreasonable length of time. S. v. Smith, 233 X.C. 68, 
62 S.E. 2d 495, and cases cited. By this means, a defendant, a t  his request 
or with his consent, niay avoid, by observance of the plescribed conditions, 
the execution of the sentence. 

I t  is noteworthy that  in S. v. S)nith, s u p m ,  the defendant was con- 
victed of the crime of larceny. Too, the prison sentence pronounced was 
suspended on the general conditions set forth in the Probation Statute 
(G.S. 15-107 e f  seq.)  and 011 the additional special condition that  the 
defendant "he denied the right to opcrate a motor vehicle on the highways 
of Rortli Carolina during the first twelve months of l~robation." I t  was - 
held that this special condition was reasonable and the violatioil thereof 
ground for putting into effect the suspended sentence. 

This excerpt from an  opinion of R a w ~ h i l l ,  J. (nou- C. J . ) ,  is equally 
appropriate here:  '(But here the defendant did not consent. H e  in apt  
time entered his exception and noted his appeal. Hence, since the form 
of punishment imposed is neither sanctioned by statute nor awented to 
by defendant, the judgment cannot stand." 8. v. Jackson ,  226 N.C. 66, 
36 S.E. 2d  706. Also, see 8. z.. G I  i f is ,  117 N.C. 709, 23 S.E. 164. 

The judgment entered is stricken and the cause remanded for proper 
judgment. 

I n  remanding the cause for the stated purpose, we observe that, while 
there is allegation and evidence that  defendant had been adjudged guilty 
of violating G.S. 20-13s on a prior occasion, this feature was in no way 
~nbmit ted  to or passed on by the jury. Eence, the verdict cannot be re- 
garded as a conviction of a second offenqe within th. meaning of G.S. 
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20-170. Tt is well established tha t  %here  a s tatute  preqcribes a higher 
p e n a l t ~  i n  case of repeated convictions fo r  s imilar  offenses, a n  indictment 
f o r  a subsequent offense inust allege fact5 shon ing  tha t  tlie offense charged 
is a second or subsequent cr ime within the contemplation of the qtatutp 
i n  order to subject the accused to the  higher  penalty." 8. v. JIiller,  237 
N.C. 427, 7 5  S.E. 2d 242, and  caqes cited. "Whether there was a former 
conviction or not mas f o r  the jury, not fo r  the court." Cil~zrk, ,J. ( l a te r  

C. J .) ,  i11 S. c. Dauidson, 124 K.C. 539, 32 S.E. 957;  G.S. 15-14;. 
E r r o r  and remanded. 

BAH\HILI.. C. J., and  DEVIS, J., took n o  par t  i n  the consideration or 

decision of this  case. 

(Filed 9 JIarcl~,  1955.) 

1. Vendor and Purchaser a 2G- 
ordinarily, nhere the owner of land n~alies an enforceable contract to 

conrej the land, and the title to the pruperty  pro^ e\ defecti~ e in \onle p l r -  
ticnlnr. or his estate is different from tliat wllicli he agreed to con\ ey. the 
pnrchser  may elect to take wliat the rentlor can give llinl and hold the 
.i cntlor :ins\rerable in damages as  to the rest. 

2. Easements # 
1 conrejnnce or contract to c o n r e  n part of an estate ordinarily in- 

clutlr. by implication those easentents over the remaining land n liicl~ are  
T ibible and apl):~rrntly perlnanent and wl~icll are in use and reasonably 
ilrctk...lrj to the fair enjoyment of the prolwrty conreyecl or contr:~cted to 
be con1 ej  ed 

3. Ventlote and Purchaser S 26-Co~nplaint held to  allege cause of action 
for  clmnages for fai1u1.o of vendor t o  convey easement appurtenant.  

T l ~ e  con~plnint alleged tliat defendants contracted to conr-e.r cprtairl 
l~roperty with all rights ancl e;m?nients appertaining thereto, that the 
1)roperty ronsisted of a tn-o-story hnilding with offices on tlie second floor. 
that a t  the time of the eseclltion of the contract the only means of ingress 
arid ecress to the second floor v n s  b>- :I stairway and hall throng11 two 
other builtlings o\rned by clefendants ant1 that defendants conreyed the 
servirnt ~ r o ~ e r t i e s  to third prrsoris by registered deed withont reserving 
the e:lsenrenis defendants \yere obligated to convey to plaintiffs. thus mnk- 
in:. i t  impossible for defendants to conyey to 11laintiRs the easements alwur- 
tmnnt. to plaintin's' dnmaqes. Il('7rl: The complaint states a cause of 
action against ~ n l d o r s  and t l~e i r  t len~r~rrer  o/.c tc!~cc.s slionltl lint-e been 
orerrnled. 
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4. Registration 8 5c- 
As between the parties thereto, an unregistered contract to conreg is as 

valid and binding as though duly recorded. 

5. Pleadings 5 15- 
In passing upon a demurrer ore tentts for failure of the complaint to 

state a cause of action, n7hether or not defendants c m  make good on the 
defenses set up in their pleadings is not germane to t;ie decision. 

I ~ A R X I I I L L ,  C. J. .  and DEVIX, J.. took no part in the consideration or decision 
of this case. 

.IPPEBL by plaintiffs from I l 'hi fmire,  Special Judge, October Term, 
1954, of BUNCOXBE. 

This is an  action to  recover damages from the def'endants for failure 
to convey title to certain property, hereinafter described, with all the 
rights and easements appertaining thereto, which it is  alleged the defend- 
ants contracted to convey. 

'The defendants are and were a t  the times hereinafter set forth, the 
duly qualified and acting executors and trustees under the last will and 
testament of Gay Green, deceased. 

I t  is alleged in  the plaintiffs' complaint that  on or about 15 August, 
1962, the defendants were the owners in trust, ~ ~ i t h  the power to convey 
under the authority contained in the lakt mill and testament of Gay 
Green, deceased, in fee simple, of a piece, parcel and lot of land lying and 
being on the north side of Pack Squarc; on the south side of College 
Street and the east side of Broadway in the City of Asheville, and par- 
ticularly described in tha t  certain deed from Universal Liquidating Com- 
pany to Gay Green dated 1 July, 1936, and recorded 6 August, 1936, in 
Book of Deeds, Vol. 486, page 352. etc. That  on 15 August, 1952, the 
defendants, acting pursuant to the power of sale contained in the afore- 
said \till, entered into a contract of sale with one B. Gordon, in which the 
defendants agreed to sell and the said B. Gordon agl.eed to purchase, a 
portion of the said property above described (designated as No. 2 North 
Pack Square) for $45,125.00, $2,500.00 of which was paid upon the 
execution and delivery of the contract, "and the balance of said purchase 
money to be paid as follo~vs: In cash on closing." That  this contract 
was duly assigned to the plaintiffs. 

According to the pleadings, the property referred tc above is improved 
business property; tha t  there is located on said prem ses three buildings 
Irncwn and designated as Xos. 2, 4 and 6 S o r t h  Pack Square;  that  each 
of the said buildings has a second floor; that  said buildings hare  store- 
rooms fronting on North Pack Square and running north to College 
Street;  that  No. 2 North Pack Square has offices on the second floor 
thereof: that  according to the contract of sale, the rents from the first 
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floor amounted to $5,400.00 per year and the rents on the second floor 
arnounted to $540.00 per year. That  under the contract, the leases were 
to be aqsigned to the purchaser of the property a t  the time of the delivery 
of the deed therefor. 

I t  is likewise alleged that on 1 5  August, 1952, and on 15 September, 
1952, the only means of ingress and egress to the second floor of each of 
the threc buildings referred to herein was over a stairway, leading from 
the >treet and located betm-ecn the walls of Nos. 4 and 6 North Pack 
Square, n hich stairu-ay led into a hallway which went through the walls 
of all thrcc buildinq and serred each building; that  said "openings, 
Ixiwge\\  a- and stairn ay were of such appearance as to be deemed perma- 
iient and that said q t a i r n y ,  openings and passageway had for many years 
been used as the only acceqs to the offices on the second floor of No. 2 
Korth Pack Square . . ." 

I t  is further alleged that, in the contract referred to herein the defend- 
ants agreed to convey to B. Gordon, or his assignee, the property desig- 
nated as No. 2 S o r t h  Pack Squclre "with all rights and easen~ents apper- 
taining thereto." That  on 15 September, 1952, the defendant. delivered 
their deed to the plaintiffs on payment of the balance of the purchase 
price; "that said deed purported to grant  to the plaintiffs No. 2 North 
Pack Square with all the appurtenances thereunto belonging"; that the 
plaintiffs received said deed and caused tlie same to be recorded in the 
office of the Register of Deeds for Euncombe County, North Carolina, in 
Book of Deeds, Vol. 723, a t  page 527, on 15 September, 1952. 

I t  is also alleged in the cornplaint that, some time after 15  Septembcr, 
1952, the passageway hereinbefore referred to was obstructed pernlanently 
by perm0r-s other than these plaintiffs, and without the consent of the 
plaintiffs. by the destruction of the s t a i r r a y  and the closing of tlie open- 
ings in the n-all. b e h e e n  Nos. 4 and 6 North Pack Square and also l y  
closing the opeiiing in tlie wall betn een Nos. 2 and 4 North Pack Square;  
that ~srioi. t o  15 September, 1952, and subsequent to 15  August, 1952. 
without tiic~ consent of these plaintiffs, the defendants by deeds recorded 
prior to 15 September, 1952, conveyed S o .  6 North Pack Square to one 
Morris Chi& and conveyed No. 4 Korth Pack Square to %I. 13. Blomberg 
and D a d  Sandnlan without reserving to these plaintiffs the w a r  of 
passage hereinbefore referred to, and that  the defendants have breached 
tlieir contract mith these plaintiffs by placing the conveyance of .aid 
right of pascage to these plaintiffs beyond the control of said defendants 
and by making the conveyance to these plaintiffs of such may of paqsaqe 
an  impossibility. 

I t  is alleged that  the stairway and openings in the walls of the buildings 
referred to herein were obqtruct~d by %l. B. Blomberg, David Sandman 
and hlorri. Chizik. grantees of the defendants. and by reason of said 
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obstruction the second floor of the premises conreyed by the defendants 
to the plaintiffs has been made inaccessible and uninhabitable to the great 
damage of these plaintiffs, etc. 

The defendants filed an  answer to the plaintiffs' complaint and allege 
among other things that, Nos. 6, 4, and 2 were sold as separate buildings; 
Sos .  4 and 6 being sold and conveyed first and deel3s therefor properly 
drawn and executed and recorded before the delivery of the deed to the 
plaintiffs for building No. 8; and that  plaintiffs had actual knowledge 
before they accepted the deed for building No. 2 that each of said build- 
ings was handled as a separate uni t ;  that  Morris Chizik closed the pas- 
sageway in controversy on or about 1 January,  1954, "as he had a right 
to do." 

The defendants likewise set UD as a further ansver and defense a d e a  
of estoppel as a bar to the action, alleging that prioi- to the execution of 
the contract and deed (upon which the plaintiffs base their action), 
assignor of the plaintiffs was expressly told by the defendants that  the 
three buildings were being sold as separate units, and that  the purchaser 
of any one of said buildings had no claim or right to claim any passage- 
way, stairway, or other eaeement over the others ; and plaintiffs were ex- 
pressly told a t  the time of the closing of their transaction and delivery 
of said deed that  building No. 2, as above described, did not have any 
easement or right of way or passageway over the other buildings, or either 
of them. 

The plaintiffs made a motion to strike certain parts of the defendants' 
answer. When the matter came on for hearing, the defendants demurred 
ore t e n u s  to the plaintiffs' complaint on the ground that  i t  did not state 
a cause of action against the defendants. The cou.t, by consent of all 
parties, heard the argument of counsel on the demurrer. Whereupon, the 
court sustained the demurrer ore tenzrs rund dismissed the action. Plain- 
tiffs appeal, assigning error. 

W i l l i a m  J .  Cocke,  Charles  -I7. X a l o n e ,  and Jnnzes S. Howel l  for plain- 
t i f s ,  appellants.  

W r i g h t  B S h u f o r d  and  D o n  C. Young for d e f e n d ~ n t s ,  appellees. 

DEKKT, J. The sole question presented on this appeal is whether or 
not the court below committed error in sustaining the demurrer ore f e n u s  
to the plaintiffs' complaint. 

Ordinarily, where the owner of land makes an enforceable contract to 
convey the land and the title to the property proves defective in some 
particular, or his estate is different from that which he agreed to convey, 
the vendee, at  his election, may compel the conveyance of such interest 
as the vendor may have and obtain "a pecuniary compensation or abate- 
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merit (f '  t lw l ) ~ i c e  ~)roportioned to the amount and ~ a l u e  of the defect in 
title oi c!rficlci~cy in the ~uh jec t  matter . . ." F1ov.e 1 . .  I I a i  t i ,  ~t X ,  167 
S . C .  41c. \ ' 3  S.E. ~ 4 1 ;  1 i w h r  L'o. z .  Il'ilaoir, 151 S.C. 154, 65 S.E. 932. 
1.)4 A\n . St. Rep. DS2 ; B o r l ~ a x  zl. f tobinson,  134 S.C. 503, 47 S.K. 1:). 
G5 L A . \ .  Gt2,  101 -1111. St. Rrp. Sii; Poninoy on Contracts, -ect~oll 
434, 4') - \~ii .  .Jur., Spccific Pcrformancr, Zection 105, p a g d 2 3 ,  cf s ~ p .  

111 2 ' ~ i i i h c  I C'o. I . .  1l7l l io~r ,  s v l ~ i ~ r ,  this Court said : ". . . it is nell  ~ t l e c i  
that, t l~c  iiph the relitlor i- unable to conreg the title called for b> the con- 
tract, the 11urchaw may elect to take rvliat the vendor can give hi111 ant1 
hold tlic 1 cntlor a n w  erable in damages as to the rest. K o i  PS L ! .  Col  11 .  
130 Ma.-. 3 6 ;  C o ~ b e t t  c. , V h u l f e ,  119 Nich. 249; 29 A. & E. 621, and 
c a w  cited." S lor r i s  I.. R n s n i q h f ,  I79 N.C. 298, 102 S.E. 389. 

It nould seem that the allegations of the plaintiffs' coml~laint nhich 
for tlle purpose of our discussion are admitted to he true, are sufficient to 
s u p ~ ~ o r t  the ~ i e w  that  if a duly executed coiivepnce of tlie property de- 
scribed in  the contract under consideration, with all the rights and eaee- 
nlents appertaining thereto, had been recorded prior to the registration 
of the conveyances executed by the defendants to the properties knonn as 
h'os. 4 and 6 Sor t l i  Pack Square, such deed would ha\-e giren to the plain- 
tiffs the right to uqe the stairway and hallway referred to herein for the 
purposr of iilgress and egress to the second floor of No. d North Pack 
Square. Prtckard 2%. Smar f .  224 X.C. 480, 31 S.E. 2d 517, 155 ,\.L.R. 
536; Eci r ~ l l  1'. Tr i r s f  C'o., 221 N.C. 432, 20 S.E. 2d 329; C'nrmon 1.. DicX,  
170 N.C. 305, P 7  S.E. 224; Liotdi,l,q 1' .  B 7 r ~ f o n ,  101 S . C .  176, 7 S.E. 701. 
2 L.R..I. 285. 

In  Fci .1~11 I *  T r u s t  Po., s ~ r p i a ,  TT'inborile, J., speaking for the Court, 
said:  '(It iq a general rule of law that where one conveys a part of hi- 
estate. h r  inlpliedly grants all those apparent or risible easements u ~ ) o n  
tlle part  retailled which nere  a t  the time used by the grantor for the 
benrfit of the part conveyed, and which are reasonably necessary for the 
use of that part," citing nunierous authorities. "Notwithstanding the 
funtlainental principle tliat a person cannot have an easement in hi* own 
land, 'it i- a nell  settled rule that where, during the unity of title, an 
apparently permanent and obvious servitude is imposed on one part of 
an  estate in faror  of another part, wllich servitude, a t  the time of the 
severance. ic in  us^ and is reasonably necessary to the fa i r  enjoyment of 
the other part of the estate, then 11pon a seTerance of tlie ownership, a 
grant of tlie right to continue such use arises by implication of law . . . 
Tlie underlging basis of the rule is tliat unless the contrary is provided, 
all pririlcgec and appurtenances as are obviously incident and necessary 
to the fa i r  enjoyment of the property granted substantially in the condi- 
tion in which it is enjoyed by the grantor are included in the grant.' 17 
,bn. .Tnr.. 9-25 ; Easements, Implied, sec.tion 33." 
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On  the other hand, there is a distinction between 2. grant  and a reser- 
vation by implication. Ordinarily, a grantor can impose no reserration 
on land he conveys in favor of other land retained by him in derogation 
of his grant  without an  express reservation to that  effect, except as to 
('ways of strict or imperious necessity." Thompson on Real Property 
(Per.  Ed. ) ,  Qol. 1, section 370 (332), page 599. I n  Blankenslrip I ? .  

Dowtin, 191 N.C. 790,133 S.E. 199, this Court quote3 with approval the 
distinction in this respect as set forth by Gould on Wzters (3rd Ed. ) ,  sec- 
tion 354, as follows : " 'The general rules relating to sererance of tene- 
ments are that  a grant  by the owner of :I tenement or part  of that  t e n e  
ment, as it is then used and enjoyed, passes to the gra itee bg implication, 
and without the use of the word "appurtenances" 01. similar words, all 
those easements which the grantor can convey, which are necessary to 
the reasonable enjoyment of the granted property, and have been and 
are, a t  the time of the grant, used by the owners of the entirety for the 
benefit of the granted tenement; and that, except in the case of ways or 
easements of necessity, there is no corresponding implication in  favor of 
the grantor, who, if he wishes to reserve any right o r m  the granted part, 
should reserve i t  expressly in  the grant.' " 

'The plaintiffs, therefore, bottom their right to recorer against the 
defendants on the ground that  after the defendants cmtracted to convey 
S o .  2 North Pack Square, including the easement rights appurtenant 
thereto, they conveyed the servient properties to third parties and did 
not, reserve the easement rights they contracted to convey in connection 
mil h the sale of No. 2 Nor th  Pack Square. 

Counsel for the appellees state in their brief and ccntended in the oral 
argument before this Court, that  the plaintiffs alleqe unqualifiedly in 
their complaint that  the defendants conveyed to them the property de- 
scribed in the complaint, and also an easement to the passageway and 
stairway. They seem to orerlook the fact that  the appellants do not 
allege in their complaint that  their deed conreyed to them S o .  2 Korth 
Pack Square and the easements appurtenant thereto They allege that  
the deed purported to do so, but did not. They expressly alleged that  
the defendants by conveying KO. 4 Korth Pack Square to M. B. Blonl- 
berg and David Sandman, and S o .  6 North Pack Square to  Morris 
Chizik, without reserving to these plaintiffs the pzssageway over the 
granted lands, made it impossible for them to convey to the plaintiffs an 
easement over Sos .  4 and 6 S o r t h  Pack Square. 

The appellees. through their counsel, on oral argument, likewise con- 
tended that  the plaintiffs instituted this ac>tion against the wrong parties; 
that  these defendants are in no :vay responsible for tli. destruction of the 
stairway, or the closing of the walls between S o s .  4 and 6 North Pack 
Sqi~are.  or the closing of the mall between Nos. 2 ind 4 North Pack 
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Square. T h i s  argument ,  i n  l ight  of the facts  alleged i n  the  complaint,  is  
without mer i t  on t h e  question as  to r h e t h e r  or not the complaint states 
a cause of action again-t the present defendants. T h e  s i tuat ion would be 
entirely different, however, if the contract entered into on 15 August,  
1952, b e t ~ r e e n  the defendants and the  assignor of the  plaintiffs, had  bren 
registered pr ior  to  the  execution and registration of t h e  deeds to the 
present owners of Nos. 4 and 6 N o r t h  P a c k  Square. But ,  t h e  contract 
was not  so registered. Even  so, i t  is as  valid and  binding as  between t h e  
plaintiffs and the defendants as  i t  would have been had  it been duly 
recorded the  day  i t  was executed. Freeman 1'. Bell, 150 N.C. 146, 63 
S.E. 652. 

I n  our opinion, t h e  plaintiffs' complaint does s tate  a cause of action 
against the present defendants, and the  court  below committed error  i n  
sustaining the  demurrer  ore fenus. Whether  or not the  defendants can 
make  good on the  defenses set u p  i n  their  pleadings is a mat te r  with which 
we a re  not  concerned, and a b o i ~ t  n h i c h  Jre esprers  no opinion. 

T h e  rul ing of the  court belox7 is 
Reversed. 

BARXHILL, C. J., and D ~ r r s .  J., took no p a r t  i n  the  consideration or  
decision of this  case. 

S r S A S S A  ICEATON r. BLUE BIRD TAXI COMPANY O F  ASHEVILLE, 
IXC., n n  ROY L E E  LBXNING. 

(Filed 9 Narcb, 1955.) 

The portions of the evidence furorable to plaintiff, considered in the 
light most farorable to her and giving her every reasonable intendment 
therefrom, to the effect that s l ~ e  71-as crossing a t  a n  intersection of streets 
and was struck, when sbe was n~tprouirnately two-thirds of the way across, 
by defendant's taxi which IT as tlriren out from behind the bus plaintiff 
intended to board, i s  lrcltl to ju-t i fy the inference of negligence on the 
p r t  of the t as i  ilrirer as a prl~\iniate cause of her injuries, and nonsuit 
was improper. 

2. Trial B c -  

Discrepancies and contradictions, eren in the plaintiff's evidence, are  
for the jury and not for the court, and do not justify nonsuit. 

3. Alntomobiles § I+ 
The driver of a vehicle is required to yield the right of may to a pedes- 

trian crossing a street along a n  unn~arlic'd crosswalk a t  a n  intersection a t  
\I-liicli traffic control signals are  not in operation. 
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I < ~ . . . z ~ o s  v. Tasr Co. - 
H.ms~rrr.r, ,  C. J.. and n r v ~ s ,  J., took no part i11 the coni~ideratioii or decision 

of this case. 

. i ~ r ~ r - ~ r .  by plaintiff froin Sllcr,p. Pper ial J u d g e ,  :it 23 A\ugu-t,  1954, 
E s t r n  Tcrin of Buncon~he.  

( ' i d  action ill tort by petlestriaii who while cros:ing a street i n  the 
City of .i;lle\ i l k  n n- jiijuretl ill a colliqion .i\ it11 a t s s i ,  heard hclo~r ou 
appeal f r o m  the General County Court .  

T h e  collision occurred i n  tlie claytime near  tlle intersection of Cher ry  
and F l i n t  Street;. Cher ry  Street  runs  oast and l i es t ;  F l i n t  runs nor th  
and  s o u t l ~ .  'J'lic. plaint i f f  alleges ill her ('omplaint tha t  just hefore being 
s truck slw Iiad walked e a ~ t w a r d l y  alonq the south marg in  of Cher ry  
Street  to the interrection of F l i n t  S t ree t ;  tha t  when she reached the 
soutll~ve*t corner of the intersection she stopped on the  curb and looked 
i n  both directions fo r  approacliing vehicles; tliat shcl observed a veliicle 
w l ~ i c h  she took to be a Whi te  'l'ransportation Company bus approaching 
f r o m  the south on F l in t  Street.  then about 300 feet tct her  r i g h t ;  tha t  she 
s tar ted to cross F l in t  Street  f rom the west to the east side a t  a place deqig- 
nated f o r  pedestrians to  cross, where she was accustomed to board the bus 
i n  the  mornings;  tha t  as she was crossing the street eastwardly, keeping 
a lookont i n  all  directions, d i e  observed a vehicle following just behind 
the bus nl i ich she illtended to get 011; tha t  about tliv t ime she was two- 
thirds  across the street, the dr iver  of the car  which was following the bus 
suddenly and  i n  a careless and reckless manner  came out froin beliind tlle 
bus, upon her  without waruing,  and i n  so doing struck and knocked her 
a distance of 40 to 60 feet, against tlie curb on the west side of F l i n t  
Street.  

T h e  defendants by answer admit ted tliat the plaintiff was injured by 
contact with one of the corporate defendant's taxis, then being operated 
by  driver  1,anning i n  tlie course of his employment. However, they deny 
all allegations of negligence and  set u p  facts  nlaterially different froni 
those alleged by the plaintiff, the gist of the defendants' allegations being:  
t h a t  the  plaintiff was injured north, ra ther  t h a n  s o u t l ~ ,  of tlie intersection 
of F l in t  and Cher ry  Streets  above the rross-walk for  pedestrians; tha t  
the  bus near  the scene of the i l l jury was traveling south, ra ther  t h a n  
north,  on F l i n t  Street,  and  tha t  therefore the bus and tlie taxi  were meet- 
ing  and traveling i n  opposite directions ra ther  than  i n  the same direction: 
tliat as  the dr iver  of the t a s i  proceeded northwardly on F l in t  Street  he 
noticed two motor vehicles ~ ~ p p r o a c h i n g  from the 0pi)osite direction, the 
first a passenger car and tlie second a Whi te  Transportat ion Company 
b u s ;  tha t  af ter  the taxi  had  p a s ~ e d  the passenger car,  and wliile i t  was i n  
the act of passing tlie bus, the plaintiff suddenly and  without warn ing  
negligeirtlp and carelessly darted ont f rom beliind the pawing  bus and  ran  
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I i ~ a ~ o s  c. TAXI Co. 

into the left front of the taxi, in siich manner that  the driver had no 
opportunity to stop the taxi or turn  it to aroid colliding with the plain- 
tiff, the reqult being that the plaintiff suffered the injuries of ~vhich she 
complains bp reason of her own failure to exercise due care, XI-hich the 
defendants plead as contributory negligence. 

The 1)laintiff teqtifird in substance : That on the morning of her injury 
she proceeded along the south s i d e d k  of Cherry Street to the intervc- 
tion of Flint  Street;  that on arriving at the southneqt corner of the inter- 
section, she looked up and dovn each street leading to the intersection, 
"and upon seeing nothing coming. except a White Transportation Com- 
pany . . . bus some distance away, she started across the street to the 
qoutheaqt corner of the intersection, where she was to catch the oncoming 
buq; that after she proceeded one-half to three-fourths of the way acrosq 
Flint Street, still keeping a close lookout, she n a s  struck by some object, 
~ lh i c l l  she had not theretofore seen; that she was I-endered unconvious 
hp being struck. and that she had no recollection of any further happen- 
ingwintil slie came to hercelf in the hospital; that  although she lookeil in 
all directions, both before and after she started across the street, she had 
lreen able (unable) to see within her line of vision any rehicle other than 
the bur hereinbefore mei~tioned." On being recalled, the testified 
further she '(intended to catch the bus that was trar-eling in a northerly 
direction on Flint  Street . . . and it was the bus she stated she had sct~n." 
I(. n'. l'artian testified for the plaintiff in substance: That  a t  the time 

uf the injury he was proceeding south on Flint  Street;  that  as he crossed 
the intersection of Starnes A\renue, one block from the intersection of 
( 'herry Street, '(he noticed a taxicab .topped at the east side of the street 
and a nThite Transportation Company bus, dram1 up  to the curb just 
behind i t ;  that one or more men came from about the stopped rehicles and 
proceeded across the street to where the plaintiff was lying, partly in the 
gutter on the street, and partly on the sidewalk on the west side of the 
>treet;  that  the place where slie was lying v a s  at a driveway betn-een t ~ v o  
apartment houses and abont 50 feet from the intersection of Flint  and 
Cherry Streets; that the stopped buq ivas pointed a north direction and 
that there was no bus proceeding ?out11 on Flint  Street ahead of him, . . ." 

The plaintiff offered these portions of taxi-drirer Lanning's previous 
adverse esanlination: "I was driving domi  Flint Street on the east side, 
going north. There was a car parked on right hand side of Flint  Street. 
The car was parked across from 60 Flint  Street. Plaintiff, Susanna 
Keaton, n-a< pushed or knoclred t1on.n not more than 20 feet by impact of 
n q  car. I did not measure it. My car skidded 30 to 35 feet the way i t  
waz raining. I finally stopped the car. They measured it down Flint  
Street. . . . TVe trawled about 40 feet from where they measured. no 
markc on the street a t  all." 



502 IS T H E  SUPREME COURT. [241 

Other evidence offered by the plaintiff, in apparent conflict with her 
testimony, is omitted as not being pertinent to decision. 

' h e  defendant Lanning's testinlony as narrated in the case on appeal 
is i n  part : ". . . ( tha t )  he was proceeding in a n o r t h ~ ~  direction, along 
Fl in t  Street;  that  it  was raining, and the streets were wet, and he was 
traveling approximately 20 to 25 miles an  hour. Thai; he did not observe 
any pedestrians or rehicles about the time he was crossing the intersection 
of Flint 2nd Cherry Streets, a t  which time he obser~ed a White Trans- 
portation bus proceeding sonthward along Flint  Street, coming towards 
him. That  he did not observe any pedestrians a t  all a t  that  t ime; that  
just as the front of his cab was passing the rear of the bus, the plaintiff 
came from behind the bus, and r an  into the front side of the taxicab, 
which he was operating. That  he did not observe any bus or other vehicle 
traveling north on Flint  Street. . . . That  he applied his brakes imme- 
diately upon seeing plaintiff and that  he skidded some 35 feet prior to  
the impact of her body vit l i  hir cab. . . . That  the bus proceeded south 
on Fl in t  Street and did not stop, either before or a f t w  the plaintiff was 
hit.  . . . there was a car parked on my  right side of the street and I 
couldn't make i t ;  I was in bet~veen the bus and the car parked on Flint  
Street and could not run over that  way .to avoid her coming in contact 
with my cab. I didn't see her unti l  the time she came from behind the 
bus, a t  which time she was about two or three feet from me." 

A t  the conclusion of all the evidence in the County Court, the defend- 
ants' motion for judgment as of nonsuit was allowed. T o  this ruling the 
plaintiff excepted and appealed to the Superior Court. There, on revien-, 
the judgment of the County Court was affirmed. The   la in tiff appeals. 

iS'tyles (E S t y l e s  for plainti17, appella?tt. 
J o h t ~  C.  Cheesboroz~~gh for  dr>fendant,  appellees. 

J o ~ r s s o s ,  J. It ma? be conceded that the plaintiff's evidence is not 
free of discrepancies and contradictions. I t  also appears that  portions of 
the plaintiff's evidence are a t  variance with the facts alleged by her. 
However, when the portions favorable to the plaintiff-some offered by 
her and some by the defendants-are weighed and comidered and given 
every reasonable intendment favorable to her, enough evidence is found in 
harmony with the general theory of her case allege? to overthro~v the 
mofion for nonsuit and justify the inference of negligc~nce on the part  of 
taxi-driver Lanning as the proximate cause of the plaintiff's injuries. 
Discrepancies and contradictions, even in  the plaintiff's evidence, are for 
the jnr- and not for the court, and do not justify nonsuit. J ' o t ~ ~ l e r  1 % .  

Atlantic Co., 234 N.C. 512, 67 S.E. 2d 496; B r n f f o r d  21. COOL,  232 9 . C .  
699, 62 S.E. 2d 337. 
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H e r e  the plaintiff is entitled to call to  her  aid these provisions of G.S. 
20-173 ( a )  : "Where traffic control signals a r e  not i n  place or  i n  operation 
the dr iver  of a vehicle shall yield the right-of-way, slowing domn or  stop- 
ping if nced he to  so yield, to  a pedestrian croising the  roadway ~ v i t h i n  
a n y  marked cross-walk or within a n y  unmarked cross-walk a t  a n  inter-  
section. . . ." See also G.S. 20-174 ( a )  and (e ) .  And  on  the question 
of contributory negligence a.: a mat te r  of law, see Goodson z.. Tl'illiamc, 
237 N.C. 291, 74 S.E. 2d 762, and  Simpsort v. C u r r y ,  237 S.C.  6 0 ,  
74 S.E. d 649. 

V e  conclude t h a t  the case is one for  the jury. 
Reversed. 

BARNHILL, C. J., and  DEVIN, J., took no par t  i n  the  consideration or  
decision of this  case. 

THOMAS DUNLAP HUNTER v. JkWFERSOS STAXDARD LIFE 
ISSCRASCE COMPAST. 

( Filed 9 March, 195.5.) 

Insurance §s 13c, 34c-Doctrine of waiver applies to  forfeiture provisions, 
but cannot operate to  inrrease t h e  coverage of the  policy. 

The policy in suit provided for disability coverage until the anniversary 
of the policy nearest insured's fifty-fifth birthday, with reduction of the 
annual premiums af ter  the espirntion of t h e  disability coverage. Through 
error, after the expiration of the disability period, insurer continued to 
mail insnred premium notices withont reduction, and insured continued to 
pny the total premium for four years after he was fifty-five, and became 
disabled during the period covered b~ the last payment of premium. H e l d :  
The doctrine of waiver appIies to forfeiture provisions, bu t  cannot be 
applied to bring within the coverage of the policy risks expressly excluded 
therefrolu. and therefore, insnred is entitled to return of the premiums 
paid for disability after the expiration of the coverage of this risk, but is 
not entitled to recover disability benefits under the policy. 

W I X B ~ R N E  and J o ~ n - S O N ,  JJ., took no part  in the consideration or decision of 
this case. Also neither BARNHII.T., C. J., nor D E ~ I S ,  J., took part in the con- 
sideration or decision of this case. 

. ~ P P E I L  by defendant f rom Pattoil. ,Spec-ial Judge, A\ugust T e ~ n i .  1954, 
of BUSPOMBE. 

T h e  defendant, on 2 October, 1985, ibsued its policy of insurance, No. 
557,514, on the life of the plaintiff in which i t  agreed to p a y  to the plain- 
tiff's beneficiary, upon hi; death. the c ~ ~ l l l  of $10.000, and f o r  a n  extra 
premium of $49.60 per year it  attached a r ider  to  the policy i n  ~ ~ l i i c h  i t  



I N  THE SUPREME COURT. 

agreed to waive the annual premiums and pay plsintiff, in case of his 
becoming totally and permanelltly disabled, one-half of one per cent of 
the face amount of the policy, to ~ v i t  : $50.00 per month for each month 
of total and permanent disability subsequent to the first six months 
thereof; provided, such disability occurred prior to the anniversary of 
the policy on which the insured's agc a t  nearest birthday is fifty-five 
years. Thereafter, the annual premiums were to be reduced by $49.60. 

On 2 October, 1946, according to the terms of the policy, the provisions 
for the waiver of prenliunls and the payment of monthly benefit5 for total 
and permanent disability expired. I-lowerer, the defendant company con- 
tinued to mail to the plaintiff notices for premiums without reducing 
the yearly amount thereof by $49.60 as p r o ~ i d e d  in said rider. These 
lrelniums were collected up to and including the annual premium due 
2 October, 1950. Thereafter, on 10 July, 1951, the defendant notified 
the plaintifi that the disability premium feature of his policy n-as being 
removed in accordance with the terms of its policy and that  premiums 
had been reduced accordingly, effective 2 October, 1'151. 

The plaintiff alleges in hie complaint that  he became totally and per- 
manently disabled on 14  Sovember, 1950, or soon thereafter; that  on 
31 July,  1951, he duly notified defendant of his disability and requested 
the necessary forms for filing due proof of his claim. That  thereafter, 
the company denied liability on the ground that its liability for the pay- 
ment of such benefits under the terms of its policy expired on 2 October, 
1946. 

The defeildant in its answer denied that  the plaintiff is totally and 
permanently disabled. I t  admitted tha t  it collected premiums as alleged 
after 2 October, 1946, through error, and alleged that  upon discovery of 
this error i n  J u l y  1951, i t  notified the plaintiff of c.uch error and made 
tender of $306.51 which included the amount that  was paid by the plain- 
tiff on "Total and Permanent IXsability" benefits subsequent to 2 Octo- 
ber, 1946, and that  tender was refused. The tender was renewed in the 
answer and it is alleged that the amount tendered above was paid into the 
office of the Clerk of the Superior Court of Buncombe County a t  the time 
it filed its answer. The defendant expressly denies liability for any dis- 
al~il i ty which the plaintiff may have that  comm~~nced subsequent to 
2 October, 1946. 

The court submitted the fo!loming issues to the jury and they were 
answered as indicated below : 

"1. Has  the plaintiff since Sovember 14th 1950 been totally dis- 
abled and prevented thereby from engaging in any occupation or employ- 
ment for remuneration or profit, as alleged in the c3mplaintl Answer: 
Yes. 



-- 

H r s  r1.1~ ti. IYSUILIRCE Co. 

"2 .  1)itl tlic tlefelidniit by ncccpting pre~~i iml is  from plaintiff for a perioJ 
of niore tlian four years after lie became 5 ;  years of age w a i ~  e t l ~  termi- 
nation date for discontinuance of liability under total and permaiient 
clisability rider attached to said policy of insurance, and is i t  c . t o ~ ) ~ m l  
thereby lo assert tlie age limitation therein proridcd? h s n e r  : Yes. 

"3. Did the defendant by its acts and conduct in den) ing liabilitj- r\ a i ~  e 
the fili~ip by plnintifT of proof of clainl for beliefit- ? A~iswer : Ye\. 

"4. TTliat amount, if any, is plaintiff entitled to recoyer of defendant ! 
,11isn er : $921.20." 

,Judginent n as ~ n t c r c d  oil the verdict and the defendant appeal., as-igx- 
ing error. 

L P ~  il' L c e  f o r  plnctrt;Tf, a l ~ p l k e .  
Smrt11,  *lloo,.e, ,Vi)l i l l ,  cl: T'olit lxlrrl 1, i ~ r s ,  T7n,l TTriltX.le, T17trlfon cC 

Ruck f o r  ( l ~ l f e n d u i ~ f ,  n p p e l l u ~ l f .  

D m r r ,  J. We deeni it unnecessary to consider and discuss all tlie 
exceptions and assignments of error set forth in tlie record since, in our 
opinion, the question wliicli is determinative of this appeal is as follows: 
Did the defendant by accepting preniiunis from the plaintiff corering a 
period of more than four years, after he became 55 years of age, waire the 
termination date for discontinuance of liability under the provisions of 
the total and permanent disability rider attached to his policy? 

While there ia some conflict in the authorities on this question, the 
greater neight  of authority ..upports tlie view laid down in Ailno.- 
Insurance-112 A.L.R. 857, et sey., as f o l l o ~ ~ s :  "It  is well settled that  
conditions going to the coverage or scope of the policy, as distinguished 
from thope furnishing a ground for forfeiture, may not be wai\-ed by 
implication from coilduct or action, without an express agreerrient to that 
effect supported hy a new consideration. This rule may be, as it often 
is, otlierwi~e stated that  the doctrine of waiver may not be applird to 
bring within the coverage of tlir policy risks not covxecl by it? terms, or 
risks expressly excluded therefrom." 

It is also said in 29 Am. Jur., Tnsurance, section 903, page 690, "The 
doctrines of implied waiver and of estoppel, based upon the conduct or 
action of the insurer, are not available to bring within the coverage of a 
policy risks not corered by its terms, or risks expressly excluded tliere- 
f rom;  and the application of the doctrine in this respect is, therefore, to 
be distinguished from the waiver of, or estoppel to deny, grounds of 
forfeiture." 

We likewise find in 45 C.J.S., Tnsurance, section 674, page 616, "A.: 
a general rule, the doctrine.. of waiver or estoppel can hare  a field of 
operation only r h e n  tlip wbject matter is n ithin the terms of the contract, 
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and they cannot operate radically to change the terms of the policy so 
as to cover additional subject matter. Accordingly, i t  has been held by 
the weight of authority that  waiver or estoppel carnot create a contract 
of insurance or so apply as to bring within the coverage of the policy 
l~roperty,  or a loss or risk, ~iyhich by the terms of t 1e policy is expressly 
cxcepted or othernrise excluded." 

111 the case of IllcCabe Y. C'crsualfy Co., 209 X.C. 577, 183 S.E. 743, a 
policy of insurance was issued to Jos. T. YcCabe on 25 July, 1920, a t  
~vhich  time the insured was over 65 years of age. The policy contained 
the following provision: "20. Age Limits of Policy: The insurance 
under this policy shall not cover any person under tl:e age of 18 years nor 
over the age of 65 years. Any premium paid to the company for any 
period not covered by this policy  dl be returned upon request." 

The j u r ~  found that the defendant had waived the age limitation, but 
upon appeal to this Court Tve held otherwise. Stacy ,  C .  J., speaking for 
the Court, sa id :  ". . . the suit is upon the policy a!; written. Bur ton  T. 
Ins .  Co., 198 N.C. 498, 152 S.E. 396. 'The stipulation in question is not 
a condition working a forfeiture, which may be waived, hfahler  z.. Ins .  
Co., 20.5 K.C. 692, 172 S.E.  203; H o ~ t o n  2,. Ins .  Co., 122 N.C. 498, 20 
S.E. 9-44, but a limitation upon liability. Foscue 2 .  Ins .  Co., 196 N.C. 
130, 144 S.E. 689; Lexington e. I n d e m n d y  Co., 20: N.C. 774, 178 S.E. 
547; S p m i l l  v .  Ins .  Co., 120 K.C. 141, 27 S.E. 39." 

The above view is in accord with numerous decisions from other juris- 
dictions, among them being Pothiar z.. 3-ezu A n z s t c d x m  Cas. Co. (C.C.A. 
4th),  192 F. 2d 425; RanXe,xs L i f e  Co. v. Sone (C.C.A. 5 th) )  86 F. 2d 
780; Barnet t  c. T ~ a v e l e r s '  Ins .  Co. (C.C.A. Sth), 32 F. 2d 479; Xinard  
2'. . l f ~ r f i ~ a l  Rencf i f  FIenlilz d? Accident Ass'n., 108 I?. Supp. 780; Xetro-  
polifr11~ L i f e  Ins .  Co. v .  Stago,  215 Ark. 156, 221 S.'T. 2d 29;  Conncr 1%. 

171zion Azcto. 111s. Co., 122 Cal. .Zpp. 105, 9 P. 2d 863; Railey 1;. United 
L ; f p  tC. A c c i d e ~ t  I m .  Co., 26 Ga. App. 269, 106 S.E. f 03;  Pierce v .  I Iome- 
s f r a i l e ~ s  L i f e  '4ss'n., 223 Iowa 213, 272 N.TCT. 543; Aidgeway v .  Nodew1 
U'oodmen. 98 Kan.  240, 157 P. 1191, L.R.A. lOl7A 1062; Foofe  Lumber  
PI). c. Svea F.  d? I;. Ins .  Co., 170 La. 779, 155 So. 22;  Prudential Ins .  Co. 
o f  Amerirn 2'. Erookman, 167 l i d .  616, 175 A. 838; Palumbo e. i l le fro-  
pol i fa i l  T,ifo Ins .  Co., 293 Nass, 35, 199 S . E .  335; ITenne v .  Glens Falls 
I i ( s .  C'o., 245 Micl~.  378, 222 N.W. 731; S m i t h  c. Aezna L i fe  Ins .  Co., 58 
Ohio .\pp. 412, 16 N.E. 2d 608; Owens v .  Metropol i f c~n  L i f e  Ins. Co., 178 
S.C. 105, 182 S.E. 322; X c L a i n  e. American Glanzstof  Gorp., 166 Tenn. 
1, 57 S.W. 2d 554; Pozclell v. American Casualty  ci? L i f e  Co. (Court of 
Ci\-. A\pp. of Tex.), 250 S.W. 2d 744; Care=, S h a w  dt Bernasconi v. Gen- 
cr(tl Cosun7ty Co., 180 Wash. 329, 65 P. 2d 689, and Two Rivers  Dredge 
4 l l o c l ~  Co. c. N n ~ y l a n d  Casualty C'o., 168 T i s .  96, 169 N.W. 291. 
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E a c h  of the decisions of this Cour t  cited and relied upon  by  the  ap- 
pellee, except the case of Petzrsun 2'. Peaison, Inc., 2 2 2  N.C. 69, 21 S.E. 
2d S i D .  which is not controlling on  the question before us, invohed  the 
question of fol-feiture x-hich we have repeatedly held m a y  be waived. 

TThile the plaintiff i a  entitled to the re tu rn  of the premiums paid f o r  
disability covcragc since 2 October. 1946, on h i  pleadings as  cast, the  
motion for  judgment as  of nonsuit, interposed by tlie defendant  i n  the 
t r ia l  helon.. should have been sustained. 

The  judgment of the court helon is 
Rex-ersed. 

TVIIB~RXE and J o r r s w s ,  JJ . ,  took n o  p a r t  i n  the consideration or 
decision of this case. -\lso neither BARNHILL. C. J.. nor  DEVIN, J., took 
par t  in  the consideration or dwi i ion  of this  case. 

DR. JAMES E. OWEN ASn EVA B. OWEN v. CLAUDE DEBRUHL AGENCY, 
I S C . ,  A\-n CLhI-DT: DEBRPHL, PERSOXALLY. 

(Filed 9 Xarch, 1955.) 
1. Injunctions § .5- 

G.S. 1-490 prescribes that a teinporary restraining order issued without 
notice shall not be granted for a longer period than 20 dass, but the 
statute does not require a hearing within 20 days, and when a date fixed 
in the order for the hearing is nitliin the 20-day period the fact that the 
hearing is postl~oncd by the judge for good and sutficient reason does not 
require the clissolntion of the order. 

TT'liere tlie conq~laint and affidarits are  suflicient to support the conclu- 
<ion tlint defendants had entered upon plaintiffs' land and were maintain- 
inc thereon a continuous nuisance. defendants may not contend that plain- 
tiffs had waired the allegations as  to nuisance by agreeing to defendnnts' 
statement of case on appeal t h ~ t  the action was for trespass to try title, 
since the verified complaint. a f i d a ~  its and orders also appear in the case 
on appeal. 

3. Injunctions Id- 
T'erified alleqations to the effect that  defendants had entered upon plain- 

tills' land, ebtnblished n shooting gallery where high powered firearms !yere 
frequently clischarged orer plaintiffs' land, endangering aircraft approach- 
ins an11  lea^ ing phintil'fs' landing field, and constituting a continuous 
nlusance, both private and public in character, are  held sufficient to support 
and warrant the issuance of a temporary restraining order, and dcfend- 
ants' contention that  the action was one in trespass to t r r  title and that 
plaintiffs hare  an adequate remedy a t  law, is untenable. 
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4 .  Injunctions § 8- 

An order continuing the teniporary restraining order to the hearing on 
the merits relates Imck to the findings and prohibitions of the original 
order and contiii~~es it in  efl'ect. 

5. Same- 
Where the f a r t h  alleged in tlle verified coniplaint are sufficient to warrant 

and require tlle issuance of a restraining order, tlie judge u a r  properly 
continue the temporary order to tlie lienring without further findiugs. 

6. .4ppeal and Error 8 4Oc- 
On appeal from the continuance of a temporary restraining order, tlle 

Supreme Court may review the evidence in order to deterinine on appeal 
whether the order ~vas  justified. 

BA~XIIILI., C. J.. and DL?VIN. J., tool< no part in the consideration or decision 
of this case. 

, \ P P E ~ L  by defendants from 17effles, Resident Judge, in Chambers a t  
,\sherille, 27 S o ~ e i n b e r ,  1954, Brscolzru~.  

This is a ciril action in which the plaintiffs allege that  they are the 
owners of certain described lands containing 32.11 acres on the French 
Broad R i re r  in tlie City of Ashe~il le,  and being a h a t  is known as the 
Carrier or Owen Flying Fie ld ;  that  some of the plaintiffs' lots embraced 
in  the boundaries adjacent to the airfield were cultivated in corn and 
shrubbery and that a private road crossed these lailds; that  defendants 
wrongfully entered upon the lands, destroyed the corn and shrubbery, tore 
u p  the road, and established a shooting gallery whe1.e high powered fire- 
arms were frequently discharged over plaintiffs' land, especially endan- 
gering aircraft approaching ancl leaving tlie landing field; that defend- 
ants' use of the plaintiffs' premises Tvas unlawful, wanton and willful, 
and constituted a continuous nuisance, both private r~nd public in charac- 
ter. Plaintiffs asked for $5,000.00 actual and $10,000.00 punitive dam- 
ages, and for an order restraining the defendants, th?ir  agents, etc., from 
further trespassing upon the prenlises. 

On 23 October 1951, and withont notire, and upon plaintiffs' complaint 
bring treated aq an affitla~it, J i d g e  S e t t l ~ s ,  Resident Judge of the Nine- 
teenth Judicial District, iswed an order enjoining and restraining the 
defendant;, etc., from doing the act3 complained of, to wi t :  Trespassing 
upon the lands and roadway of the plaintiffs, blociing said lands and 
roadway, and interfering with the operation of airplanes, firing high 
powered .22 rifles and shotgun. in. upon and around said premises, or in 
ally manner interfering with the use and ownership of the plaintiffs as 
described in  the complaint. The order was to bec~orne effective upon 
service. 
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The defendants were ordered to appear before the Resident Judge a t  
Chambers in the Cour thone in A\sllexille a t  eleven o'clock, 1 2  November 
1954, or a. soon as counsel could be heard, and ahow cause why the order, 
or so11i~ order of like purport, sllould not be contillued to the hearing. 
011 10 Kouember, Judge Sett les notified the plaintiffs' counsel and tlle 
('lerk S u p e ~ i o r  ( 'ourt  that due to  a death in his family he would be 
unable to  hold the hearing 011 the 12th. On  1 2  Sorember,  defendants. 
their counsel not having been notified of the continuance, appeared a t  the 
courthouse a t  the time set. Neither the plaintiffs nor their counsel, nor 
the judge appeared. 

Judge Sett les filed an order I L L ~ I I C  pro tune as of 1 2  Korember, setting 
the Ilearing for 20 Sovember. On that  dax all parties and counsel 
appeared. I I o ~ ~ ~ e v e r ,  anothcr hearing before Judge Kettles consumed the 
entire day. The hearing was r e v t  for  27 Nouember. The defendants 
filcd nmnerous a f k l a ~ i t ~  as to their readiness for the hearing set for 
1 2  Soven~ber  and the failure of the court, clerk and defense counsel to 
gire them notice of the poxtpouement. 

The defendants filed an affidavit of Vi l l iam DeBruhI, who testified that  
he -\\.as employed by the defendants to operate and manage the turkey 
shooting operations which were carried on lalvfully and in accordance 
with police requirements, and were without danger either to  aircraft or 
persons. -1 hearing was held 011 27 Sovember TI-it11 all parties and counsel 
preaent. The defendants' motions to dismiss on account of the continu- 
ances and on the merits %!ere all ouerruled. The order entered stated: 
"The court finds that the temporaly restraining order iswed herein should 
be continued until the final hearing." -111 additional bond Tvas required 
and approved. The defendants objected to the findings of fact and con- 
clwions of Ian-, escepted to the signing and entry of the order, and 
appealed. 

XrLcon,  Glrdger, Elmore cL. J f n ~  tiu, By: H n r r y  f '. Illclrtin, for defend- 
n n f s ,  nppe l lnn  f s .  

.I.  TI'. Hoynes f o r  plain ti fs, nppcllees. 

I h c r s s ,  J .  The defendants insist the temporarx restraining order 
i w ~ e d  without notice qhould have been dissolved because of the failure of 
the resident judge to give the de f~ndan t s  a hearing n-ithin 20 days as 
provided in G.S. 1-400. The statute does not require a hearing within 
20 days. I t  provides that  no order for a period longer than 20 days shall 
he granted. I t  provides also, ang order iqsued shall continue until va- 
cated. The date fixed for the hearing in  the order in question mas within 
the 20-day period. However, due to death in the family of the judge two 
daysbefore the hearing date, the j u d p  notified counsel for the plaintiff 
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and the Clerk Superior Court of Buncombe County he would not be able 
to hold the hearing as scheduled on the 12th. Sei ther  the court, nor the 
clerk, nor plaintiffs' counsel notified defendants' counsel of the postpone- 
ment. Up to that  time the defendants had filed no pleadings, consequently 
no counsel appeared of record. Another hearing .,rras scheduled for 20 
November. However, on that  date the judge was engaged in  another 
hearing that consumed the entire day. 

Finally, a hearing was held on 27 Xovember, when all parties and 
counsel were present. The defendants filed motions to dismiss because of 
the court's failure to hold the hearing on the 12th, and upon the merits. 
Eoth motions were supported by affidavits. After the hearing, and pre- 
sumably considering all matters presented, the judge continued the re- 
straining order until the trial. - 

I n  this case, the court was amply justified in coiltinuing the hearing 
scheduled for 12 November. 

The defendants argue the purpose of this action is to t ry  title to land 
and that  the plaintiffs have an  adequate remedy at  law. They argue that 
the equitable remedy of relief by injunction is not available and the 
restraining order should be dissolved. I n  support 11f this position they 
cite Armstrong v. Arrnstmzg, 230 N.C. 201, 52 S.IC. 2d 362; Wlzitforcl 
v. B a n k ,  207 S . C .  229, l i 6  S.E. 740; Jackson T .  J e r n i g a n ,  216 N.C. 401, 
5 S.E. 2d 143. The defendants further argue that  while the complaint - 
may contain sufficient allegations which, if true, will support the tempo- 
rary  restraining order, yet "the attempted allegatiors by the plaintiff as 
to nuisance have been waived by their stipulation as to the case on ap- 
peal." The stipulation of counsel as appears in the record is silent on 
the question of the purpose of the action. What defendants' counsel 
evidently referred to as a stipulation is the defendants' statement in the 
case on appeal as follon~s: "This is a civil action instituted in  the Supe- 
rior Court of Buncombe County by the plaintiffs f o ~  trespass to try title 
upon the lands described in the complaint and for actual and punitive 
damages, together with a restraining order and order to show cause as 
appearmf record." Plaintiffs' counsel agreed that t le defendants' state- 
ment shall constitute the case on appeal. However, in the case on appeal, 
appears also the verified complaint, the affidavits, orders, etc. So, we 
have before us not only what the defendants say the case is about, but 
what the complaint and affidavits say it is about. 

The allegations of the verified complaint are sufficient to support and 
warrant the temporary restraining order. As an  a n w e r  to some of the 
allegations of the complaint. the defendant offered :he affidavit to Mr. 
Vill iam DeBruhl who stated he was employed by the defendants to oper- 
ate and manage their turkey shoots, which conformed to police require- 



S. C.] S P R I N G  T E R M ,  1955. 601 

ments, and that  only shotguns with skeet loads were used; and that  the 
>hooting did not affect or impair the operations of the airstrip. 

After hearing and, so far  as appears, considering all affidavits, the 
resident judge found the t e m p o r a r ~  order should be continued to the final 
hearing and entered a n  order accordingly. This order relates back to the 
findings and prohibitions of the original order and continues it in effect. 
The defendant argues that  since the court in continuing the restraining 
order did not find any facts, that  it  is impossible for the defendants to 
point out wherein the order is deficient, except to say that  it contains no 
findings and that the objection to the order is the only method of attack 
left to them. Findings of fact nere  not required if the allegations of the 
complaint and supporting affidavits, if any, and the affidavits i n  oppo- 
sition, if any, show facts sufficient to warrant  and require a restraining 
order, the judge may proper11 issue it without further findings. This is 
so for the reason that  even if the judge below n-ere to find facts, the find- 
ings vould not be conclusive on appeal. I n  determining whether a re- 
~ t r a i n h g  order was properly issued, the Supreme Court may look into 
and review the evidence i n  order to determine on appeal whether the order 
v a s  justified. Clinard v. Lanzhefk, 234 N.C. 410, 67 S.E. 2d 452. 

The defendants' exceptive assignments do not disclose error. 
Affirmed. 

BARKHILL, C. ,J., and DEVIX, J., took 110 part in the consideration or 
decision of this case. 

MRS. BEATRICE MARIE FIE1,D SOBLE r. MRS. PHYLLIS GANT FIELD 
PITTJIAS. 

(Filed 9 March, 1953.) 

1. Constitutional Law § 28: Judgments S 81: Divorce and Alimony § 21- 

A property settlement contained in a decree of divorce entered by a 
court of another state is void in so far as it attempts to affect title to land 
in this state. 

2. Husband and Wife 5 1Bc-Deed from wife to husband executed and de- 
lirered prior to  divorce decree nlust conforni to statutory requirements. 

Decree of absolute dir,orce was rcnclered and quitclaim deed from the 
wife to the husband was executed the same day. The evidence was con- 
flicting as to n-hether the deed \\-as execnted and delivered prior to the 
rendition of the dirorce decree or was esecuted and delivered subsequent 
thereto. I t  was admitted thht the requirements necessary to the validity 
of a deed from a marricd woman to her husband as prescribed by statute 
then in eB'ect were not observed. H c l d :  The conflicting evidence presents 
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a question for the jurv as to \vlietlier the deed Tvas esecuted and delivered 
prior to the rendition of tlw dirorce decree, in which event it wonld be 
void, or n-hetlier it Ivas executed nlid delivered subsequent thereto, in 
which event it would be valid. A11 ilistrnction tha: if the deed n-ere ese- 
cuted nnd delivered a t  approsimately tlie same time as the rendition of 
the divorce decree as a si~~lnltaneous transaction, that tlie deed would be 
valid, is error. 

RARXH~LI. ,  C. .I., ant1 Dcl-IS, J., took no part in the ccnsideration or decision 
of this case. 

APPEAL by plaintiff from P a f f o n ,  8. J.. August 1954 "-1" Term, 
BUNCOMBE. 

This is a civil action for the recovery of a one-half undivided interest 
in a tract of land in Buckeye Cove, Swannanoa 'Cownship, Bunconlbe 
County, S o r t h  Carolina. The material allegations in the coinplaiiit, 
briefly stated, are : The plaintiff n as fornlerly the wife of Henry  Field. 
During their marriage they acquired the disputed lands as tenants by the 
entireties. They were legally divorced on S Septeniber, 1944, in Way~ic  
C'ounty, Michigan. Whereupoil they hecaine tenants in common, each 
owning a one-half undivided interest. Subsequent i o the divorce, Henry  
Field married tlie defendant. The plaiatiff asks that  she be declared to 
be the o~l-ner of a one-half undivided interest in t h l  land. 

I n  the answer the defendant admit.;: (1 )  The plaintiff a t  one t h e  was 
married to Henry  Field;  (8) the land in dispute was acquired during 
that  marriage;  ( 3 )  the plaintiff and Henry Field were divorced in the 
State of Michigan in 19-14. Other material averments in the answer are 
that  Henry  Field acquired by deed and by judgment in the divorce action 
the interest of tlie plaintiff in the lands in controver~y and that thereafter 
Henry  Field conveyed tlie land to the defendant in fee simple; that she 
is now the owner in fee. 

The plaintiff filed reply, averring "that any attempted order or judp- 
ment concerning said property entered therein is null and void because 
of the failure to comply wit11 the statutory law of North Carolina;" that  
the purported deed is null and void for the same re,ison. 

The plaintiff testified in subetance that she and Henry  Field were mar- 
ried 1 July,  1935. They bought the lend in dispuie, built a house and 
lived on the property for two or three years, then moved to Detroit, 
Michigan, where the dirorce action betneen them wlis tried on 5 Septem- 
ber, 1944. , i t  nine o'clock on that day she and hzr uncle, J i m  Owen, 
went to the office of her attorney, Mr. DeWitt, in the Hammond Building. 
Mr. Porter, the attorney for H e n y  Field, came to DeWitt's office. The 
plaintiff, her attorney and uncle, after the conference with Porter, went 
to  the courthouse where the divorce decree was granted about 11 :30 a.m. 
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Sei ther  Mr. Field nor his attorney was present in court ~vhen  the divorce 
was granted. 

J i m  Owen, uncle of tlie plaintiff. ttstified in substa~ice: H e  went with 
the plaintiff to DeTVitt's office about nine o'clock on the morning of 
8 September, 1044. Mr. Porter  came to DeKitt 's  office. brought wit11 
him tlie quitclaim deed from plaintiff to Field, a notary public was called 
in from some other office, the deed v a s  signed and acknon-ledged before 
the S o t a r y  Public, Miss Virginia J .  Marshall. Mr. Porter  placed his 
o.k. on the proposed divorce tlec~are. stated he had son~e  other business to 
attend to, a i ~ d  left DeTTTitt's ofice. The witness, the plaiiitiff and Mr. 
DeWitt  vent to the courthouse where the divorce decree was entered abont 
11 :30 a m .  Se i the r  Field nor Porter, his attorney, was present in the 
court at any time during the divorce proceeding. 

Clinton C'. DeTTitt testified by deposition: "I am an  attorney . . . 1 
\\-as counsel of record for Beatrice Marie Field in the divorce case . . . 
The t l i~orce  judgment n-as entered 011 September S, 1944, . . . i t  was a t  
11 :30 in the morning. I saw Mrs. Field before I x e n t  to court . . . 
What purported to be a quitclaim deed x a s  delivered a t  that  time. I t  
was delirered in my  office about eleven o'clock, September 8. . . . the 
instrument was signrd by 31rs. Yield before the trial of the divorce mat- 
ter and the granting of the decree." 

The plaintiff, for the purpose of attack, introduced the quitclaim deed. 
I t  shon-s to have been acknowletlged hefore Virginia J. Xarshall, a notary 
public. 

The defendant offered in e~it lencc the following documents: (1) The 
decree of divorce entered 8 September, 1944, in the Circuit Court of the 
County of T a p e ,  State of Xichigan; ( 2 )  the quitclaim deed dated 
8 Septe~liber, 1 9  , from Beatrice Field to Henry  Field;  ( 3 )  a fec 
si~rll'le deed dated 24 November, 1951, from Henry David Field to Phyllis 
Gant Field for the land in controver~p. 

The defendant offered by deposition t l ~ e  eT idence of S o r r i s  A. Porter : 
"I an1 an attorney . . . I knew TIenrp Field . . . I represented him in 
a dirorce cace in 1944. His wife's naine was Beatrice Field. H e r  attor- 
ney . . . was Mr. DeWitt. I n  the d i ~ o r c e  action TI e finally agreed upon 
a property settlement. Mr. Fit\ld, by stipulation, witl~drew his bill of 
complaint and answer to cross hill and n-e permitted Xrs .  Field to take a 
decree of divorce uncontested on her cross hill . . . Mr. D e T i t t  and I 
did not have the parties in to d ixuss  property settlement. They worked 
out the deal . . . and me m e r e 1  prepared the necessary instrument>. 
The n i fe  was to sign the quitclaim deed to the husband and the husband 
was to pay the wife $500.00 . . . To the best of my memory on the date 
in question. I met Mr. DeWitt a t  the .Issignment Clerk's office . . . I 
o.k.'d the divorce decree . . . and 1 did not stay when Mr. D e T i t t  n as 
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assigned to the judge . . . To the best of my memory, I met Mr. DeWitt 
at about twelve o'clock in his ofiice . . . Mrs. Field was there a t  the time 
. . . I witnessed her signature to the deed and delivered a check for 
$500.00. At that time I received a deed and certified copy of the divorce." 
Cross-examination: "I don't know who Virginia J. Marshall is. I never 
met her. I don't recall ever hearing her name befor(?." 

The defendant testified: "I was the wife of H ~ n r y  Field. We were 
married Sorember 11, 1048. H e  died December 23, 1951. We lived on 
the property in Buckeye Cove. I never heard of any claim of the plain- 
tiff until the suit was brought." 

The court submitted the following issue: "(1) I s  the plaintiff the 
owner of a n  undivided one-half interest in the property described in the 
complaint 1" The jury answered the issue, "No," and from the judgment 
clismissing the action, the plaintiff appealed. 

Don C. I'oqi~lg for plaintif, nppellcin f. 
Harkins, Van Winkle, Walton cP- Buck f o r  defertiant, appellee. 

HIGGINS, J. The outcome of this case in the trial below was made to 
depend upon the validity of the quitclaim deed signed, acknowledged and 
delivered on S September 1944, by Beatrice Marie Field to Henry Field. 
The examining or certifying officer before whom the execution of the 
deed mas acknowledged did not take the privy exam nation of the grantor 
and did not certify that "it appeared to the satisfaction of such officer 
that the wife freely executed such contract and freely consented thereto 
a t  the time of her separate examination, and that the same is not unrea- 
sonable or injurious to her." Such were the requirements of the statute 
in  effect at  the time the deed mas executed in order that  a married woman 
might pass title to her husband to any part of her r2al estate. I t  may be 
noted that  the privy examination of the wife n7as made unnecessary and 
the form of the further certificate was slightly changed by Chapter 73, 
Session Laws 1945 of the North Carolina General Assembly, ratified on 
7 February 1945. Compliance with the statutory requirement in effect 
a t  the time the deed was executed was necessary to its validity. Failure 
to comply with the requirements rendered the deed of a married woman to 
her husband absolutely void. Butler 1'. Butler, 1E9 N.C. 584, 86 S.E. 
507; Cnldwell I ) .  Blount, 103 K.C. 560, 137 S.E. 573. 

I t  is conceded both in the briefs and on the argument here that the 
deed to Henry Field was not executed in the formality required in the 
case of a deed from a married woman to her husband. I t  is conceded. 
also, that  if the deed was executed after the decree of divorce was entered 
in the Chancery Division of the Circuit Court of TVayne County, Michi- 
gan, then the certificate of the examining officer is in proper form and the 
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deed would be valid to pass title to the plaintiff's interest i n  the land in 
controversy. I t  may be conceded, also, if the deed was executed and 
delivered before the decree of dirorce was entered, the deed would be void 
and would not pass title. 

The defendant sets up  as a defense to plaintiff's action the property 
settlement i n  the divorce decree, contending the decree gave to Henry  
Field the land in controversy in consideration of the payment by him of 
$500.00 in  cash to the plaintiff; that the plaintiff is, therefore, estopped 
to deny title of the defendant, his grantor. The answer is tha t  the Circuit 
Court of Wayne County, Michigan, was without power to enter any decree 
affecting title to land in North Carolina and to the extent the decree 
attempted to do so, it  is void. McRary v. M c R a r y ,  228 N.C. 71-2, 1 7  S.E. 
2d 27, and cases there cited. 

The evidence in the case was conflicting as to the time of the execution 
and delivery of the plaintiff's deed to Henry  Field. dccording to the 
plaintiff's evidence the deed was executed and delivered in Mr. DeWitt's 
office before the divorce decree had been entered. dccording to the de- 
fendant's evidence the deed was witnessed by Afr. Porter  and delivered 
after the divorce had been granted. There is no evidence in the record 
indicating the deed was either executed or delivered a t  or  during the 
hearing of the divorce proceeding. Not~vithstanding the fact the deed 
and the certificate of acknowledgment recite that  Beatrice Marie Field 
is a single woman, the former wife of IHenry Field, all the evidence ~ h o w s  
the divorce decree and the deed were prepared by the lawyers in aaticipa- 
tion of the divorce and before i t  was actually granted. 

After delivering a clear, accurate and comprehensive charge on all other 
aspects of the case, the judge charged the jury as follows : 

" ( a )  The Court further instructs you that  if you find that  the quit- 
claim deed which is in evidence in this cause from this plaintiff to IIenry 
Field, purporting to convey the property described in the complaint, was 
signed by her and delivered to thr  grantee therein or his representative 
ns a simultaneous transaction, that  is, the granting of the divorce and the 
qigning and delivery of the quit-claim deed occurred a t  or approximately 
the same time with the intention of the parties, that  all of the actions be 
performed by all the parties as one transaction-simultaneous-then the 
Court instructs you that  the deed in question mould be a valid instrument 
and would transfer whatever title this plaintiff had to Henry  Field;  . . ." 

The necessity for the certificate of acknowledgment in the manner pro- 
vided for married women continued up to the moment the divorce decree 
was entered and became effective. Thereafter the plaintiff was free to 
contract as if she were unmarried. I t  is not enough for the wife to exe- 
cute a deed without the certificate r e p i r e d  of married women "at o r  
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opproriwcntely ilze s a m e  fiwie as h e r  d i v o w e  d e c r e e  1s g m n t e d . "  She  must  
he free b e f o ~ e  she executes and  deliver3 the  deed. 

T h e  eridence in  the case presented a clear-cut q ~ e s t i o n  of fact.  I f  the  
deed ~i as executed before the d i ~ o l w ,  it  is void. I f  i t  was executed iirnul- 
taneously n i t h  the divorce, it  is  void. I f  i t  was executed a f te r  the divorce, 
it  is valid. T h e  judge 90 should have instructed the jury. T h e  instruc- 
tion t h a t  if the signing and  delivery of the deed and  the gran t ing  of t h e  
divorce occurred a t  or approsinlately the same tiine wi th  the intention 
of the part ies  tha t  all  of the  actions be performed by  all  the  parties as one 
transaction-sin~ultaneous- -that the  deed i n  q u e s t i x ~  would be ~ a l i d ,  xvap 
erroneous. 

This  record does not presr.nt, and we do not deciclc, the  question as  to  
r h e t h e r  a deed esecuted by a mar r ied  woman befort? divorce, and  void f o r  
fai lure  to comply n i t h  the s tatutory requirements ris to its execution, can 
become valid by a d e l i ~ e r p  a f te r  divorce. 

F o r  the e r ror  i n  the  charge, it  is ordered there be a 
S e w  trial.  

BARXHILL, C. J., and  DEVIX, J., took n o  p a r t  i.n the consideration or 
decision of this  case. 

STATE OF NORTH CdRO1,IS.i os R E ~ A I I O S  OF CHBRLIE GARLAND, 
A I ) \ I I \ I \ T I L i I O I I  OF l H E  I':sT.~TE O F  JlOSES GdRT~il:\'n, ~ ) E C E A S E D ,  y .  JIARY 
F. GATEWOOD, ~ D l \ r I s I s r ~ . z r n ~ s  OF J. Y. GATEWOOD, DECEASED, TOM 
BITCI<, DEPUTY SHERIFF, PRIVATE: J. R. HARRIS, STATE HIGHWAY 
PITROL\I.~T, SATIOSAL SURETY CORPORATION - 4 S D  ST. P B U L  MER- 
CVRT ISDEJISITT COJIPAST. 

(Filed 9 Jlarch, 1953.) 
1. Segligcwce 17- 

In an action to recoyer for negligence, the burden rests on plaintiff to 
establish a negligent act or omission and that such act or omission prosi- 
mately caused the injury or death. 

In order to be actionable, negligence must constitute the prosinlate cause 
of injnry, and  foreseen1)ility is ;11i rswntinl elenlent of l~ ros in~are  (.;IIISP. 

3 .  Convicts and Prisoners 3 4--Any negligence in failing to  take proper 
precaution t o  prevent escape held not p rox in~a te  cause of prisoner's 
death from being strnclr on  railrond tracks. 

The eridence tended to show that after intestate  as arrested, hand- 
cuffed, and placed in a patrol car, he was left unattended in a drunken 
state, that he left the car, that after being apprised of his departure, the 
oficere failed to loolr for him, that he went to a lilling station and asked 
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to be taken to his employer's house for the purpose of arranging bail but 
was refused, and that his mutilated body was found the nest morning on 
the railroad traclis between the filling station and his employer's house. 
H e l d :  E ~ e n  conceding that the ofiicers were negligent in failing to guard 
intestate, or in failing to search for him immediately when they heard he 
had r+capetl. or in any other respect, iuch i~e#lipence  as not tlle prosinlate 
came of intestate'q death, since the circnn~stances resulting in intestate's 
death \\ere not reilwnably foreseeable. 

BARSHILL. C .  J., and ~ E Y I S ,  .T., tool< no pnrt in the consideration or decision 
of this case. 

APPEAT by plaintiff f rom Phcrrp, Spec ia l  Judge, October Civil T e r m  
1054 of C'ASWELT.. 

Civil action to recover damages f o r  the alleged wrongful death of plain- 
tiff's intebtate. 

Plaintiff 's evidence tended t o  show the following facts : About 8 :00 
or  5 :30 p.m. on S August 1952 plaintiff's intestate Moses Garland was 
arrested without a war ran t  by Deputy  Sheriff Tom Buck and  S ta te  Higli- 
way Pa t ro lman J. R. H a r r i s  on a charge of public drunkenness. A t  the 
time of his  arrest  Moses Gar land  n.as s tanding outside of a filling station 
located a t  the intersection of N. C. Highways  57 and  119 i n  Semora. 
Garland was handcuffed by Buck, and placed i n  Har r i s '  patrol  car,  which 
was parked near  the filling station. They  told liiin to s tay  i n  the car. 
T h e  officers then proceeded to check traffic: they stood i n  about the 
middle of the highway i n  front  of the filling atation twenty- f i~e  feet f rom 
the car  i n  which Gar land  was. 

I n  a brief time af ter  the officers left Garland,  he got out of tlle car ,  
and was seen going along Highway 119. T h e  officers Tvere told Garland 
was out of the car.  Buck i a i d :  " I t  don't make a n y  difference; we'll get 
him." They  did not look for  him. One witness said Gar land  "did not 
walk too good anyhow." 

Victoria McCain lives a t  Semora. About 9 :00 p.m. this night she saw 
Garland i n  her  pard.  H e  was drunk,  and had llandcuffs on. H e  said he 
u as looking f o r  sonleone to ca r ry  h im to his  employer M r .  Ful ler ,  because 
he  wanted h im t o  s tand his bail so he  would not have to spend the night  
i n  jail. T ic tor ia  3 lcCain  told h im to go back t o  tlie filling station, and 
get Buck to c a r r y  h im t o  Mr.  Ful ler .  

Between 9 :00 and  9 :I5 p.m. this  night  Gar land  came to V i l l a r d  Bran-  
don's filling station, located on H i g h w a y  37 just a lit t le  vest f rom tlie 
filling station where he was arrested. H e  was still  handcuffed. About 
50 yards back of Brandon's filling station is the railroad t rack of tlle 
A2tlantic and Danr i l l e  R. R. Company. X r .  Fu l le r  lives i n  Semora north-  
east of Brandon's filling s ta t ion ;  and  a person would have to cross the 
railroad t rack f rom Brandon's place of business to get to his  house. Gar -  
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land asked Brandon to carry him to Fuller, and he refused to do so. 
When Garland left Brandon's, he went across Highway 57 away from the 
railroad track. 

On the following morning Hoses Garland Ivas found dead on the rail- 
road tracks of the Atlantic and D a n d l e  R. R. (lo. near the depot a t  
Semora. H i s  mutilated body was scattered along the tracks for a dis- 
tance of 30 to 40 feet. with the handcuffs on his wrists. The crew of the 
morning train saw the mutilated body upon arrival The body was about 
one-quarter of a mile from where Garland was ariested and from Bran- 
(don's filling station. A train was scheduled to pass over the railroad 
tracks about 9 :40 p.m. on 8 August 1952. 

At  the close of the plaintiff's evidence, the court allowed defendants' 
motions for judgment bf nonsuit. 

From the judgment of inroluntary nonsuit 1-he plaintiff appeals, 
assigning error. 

C.  0. Pearson, E. H .  @adsdell, and TVillianz A. .'Zfarsh, Jr. ,  for Plain- 
tiff, Appel lant .  

J o h n  TV. H a r d y  for J .  R. IInrris .  
Jordan dc W r i g h t  and Charles E. S i c h o l s  for ,St. P a u l  i7fercury I n -  

d e m n i f y  Company .  

PARKER, ,J. This case is based on negligence. The burden rests on 
the plaintiff to produce evidence sufficient to establish the two essential 
elements of actionable negligence : one, that the defendants were guilty 
of a negligent act or omission; and two, that such act or omission proxi- 
lnately caused the death of decedent. Sowers v. Jlnrley,  235 N.C. 607, 
T O  S.E. 2d 670. 

Tegl igence  does not create liability unless i t  is the proximate cause 
of injury, and foreseeability is an essential of proximate cause." W o o d  
1 ) .  Telephone Co., 228 N.C. 605, 46 S.E. 2d 717. 

Xoses Garland had not been in the custody of the officers for sometime 
before he was killed. Cases concerned with injuries to prisoners while in 
custody of a sheriff or officer of the law, like Dztnn 9. Swanson,  217 N.C. 
279. 7 S.E. 2d 563, are not in point. Did he step in front of the train, 
did he attempt to board a lnoring train, or mas he down on the railroad 
tracks, when struck? The evidence gives no ansver. Had  he partially 
or practically sobered up before death? TVe do not know, for the Record 
is silent as to the hour of his death. The exact eircilmstances of his death 
are left in the realm of speculation and conjecture. Even if we concede, 
which me do not, that the oficers were negligent in not locking the doors 
of the patrol car to prevent Garland getting out, or in not keeping him 
guarded in the car, or in not searching immediately for him when they 
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heard  he  had  escaped, o r  i n  a n y  other respect, we a r e  of opinion, and so 
hold, t h a t  such negligence was not a proximate cause of Moses Garland's 
untimely death, t h a t  is "a cause t h a t  produced the result i n  continuous 
sequence and  without  which i t  would not h a r e  occurred, and  one f r o m  
which a n y  m a n  of ordinary prudence could h a r e  foreseen t h a t  such a 
result was probable under all  the  facts  as  they existed." W k i t t  v. Rand, 
187 N.C. 805, 123 S.E. 84. 

There  was no e r ror  i n  entering the judgment of nonsuit,  and  it  is 
therefore 

Affirmed. 

BARXHILL? C. J., and DEVIN, J., took n o  par t  i n  the  consideration or  
decision of th i s  case. 

STATE r .  AST)REW JLTXE FAULKNER. 

(Filed 9 March, 1955.) 

1. Arrest 5 3:  Criminal Law § 56- 

9 warrant which cllargcs that defendant "unlanfully and wilfully, did 
resist, delay or obstruct a public otficer in discharging or attempting to 
discharge a duty of his o f k e  . . ." is insufficient to charge the offense of 
resisting an offirer. and defendant's motion in arrest of judgment must be 
allowed. 

2. Indictment and Warrant 5 9- 
The use of the disjunctive "or" instead of the conjunctive "and" is 

disapproved. 

3. Indictment and Warrant 13: Crin~innl Law 5 66- 
9 defect appearing in a warrant or bill of indictment can be taken adran- 

tage of only by motion to quash or by motion in arrest of judgment, and 
mag not be presented by niotion to nonsuit. 

4. Criminal Law § 79- 

An assignment of error brought forward in the brief but in support of 
which no argument is stated or authority cited upon any germane ground, 
is deemed abandoned. Rule 28, Rules of Practice in the Supreme Court. 

6. Criminal Law § 53b- 
An instruction susceptible to the construction that defendant's evidence 

must raise a question as to his guilt beyond n reasonable doubt, must be 
held for prejudicial error. 

6. Criminal Law § Slc  (2)- 

9 n  erroueous instruction on the burden of proof is not corrected by prior 
and subsequent correct instructions upon the point. 
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7. Criminal Law 9 5 6 -  

The legal effect of arresting the judgment is to ~ a c a t e  the verdict and 
sentence, and the State max thereafte~ proceed upon a new and sufficient 
warrant or bill of indictment if it so desires. 

~ ~ A R S I I I I . ~ . ,  C .  J. ,  n u d  I ) ~ v r s .  .T., took no part i n  the consideration or decision 
of this case. 

2 1 ~ ~ ~ ~ 4 1 .  by defendant from C'lnrlison, J., August Term 1954 of Cxron-. 
Criminal prosecution upon a warrant  and bill of indictment, which 

charges, without objection, were consolitlated for trial. 
E. L. Dutton, a member of the State Highway Patrol, made a coni- 

plaint under oath to the deputy clerk of the Recorder's Court of Union 
County that  on 25 April  198.1 "E. L. I h t t o n ,  S. H. P., . . . uiilawfully 
and wilfully, did resist, delay or obstruct a public officer in discharging 
or attempting to discharge a duty of his office . . ." The warrant  issued 
upon the complaint commanded the ar rwt  of June  Faulkner, the defend- 
ant. On this  arrant the defendant was tried in the Recorder's Court, 
and from a judgment of imprisonment there he appc~aled to the Superior 
Court,  here he was tried de n o w .  

The bill of indictment charged the defendant Andrew June  Faulkner 
on 24 April 1954 with feloniously assaulting E. L. I h t t o n  with a deadly 
weapon, to ~ v i t :  a knife, with felonious intent to kill and murder E. L. 
Dutton and inflicting upon him serious injuries not resulting in death by 
cutting him about the head, face, body and limbs. 

Plea of S o t  Guilty. Verdict guilty as charged. J udgment : imprison- 
ment in the common jail of the county for a period of three to four years, 
and assigned to  work the public roads. 

The defendant appeals, assigning error. 

ITarry XcSfvllan,  At torney General, and Ralph .Ifoody, Assistant A t -  
forney-Genernl,  for  the ,Slate. 

Mr. B. S i c e n s  for Defendant ,  dppellnnf. 

PARKER, J. I n  this Court the defendant made a motion for arrest of 
judgment on the charge in the warrant upon tlie alleged ground that the 
warrant is void, because in the complaint attached to the warrant Dut-  
ton's name is written, where the defendant's should [lave been. 

I n  the recent case of S. 1,.  S c o f f ,  nnfc>, 178, 84 S.E.  2d 654, an indict- 
ment charging that the defendant did "resist, delay ~lnd obstruct a public 
officer in discharge and attempting to discharge tlie duty of his office 
. . ." was held insufficient to charge the offense of resisting an officer. 
Upon the authority of that case we hold that  the na r ran t  here does not 
charge the offense of resisting an oficer, that the motion in arrest of judg- 
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melit raises the question for decision, and it is ordered that  the juclgment 
be arrested. 

Therefore, i t  is not necesqarg for uq to decide whether the na r ran t  is 
void on the ground alleged by defendant. On this point see ,<. 1 % .  Ilnm- 
nzonds, on te ,  226, 8 5  S.E. 2d 133, and the cases therein cited. 

The use of tlie word "or" in thc warrant, to wit: "resist, delay o r  
obstruct a public officer in discharging or  attemptiiig to discharge, ctc.," 
instead of the nord  "and" is bad pleading. S. z.. TT7il7ian~s, 210 N.C. 159, 
IS5 S.E. 661; 42 C.J.S., Indictments and Informations, Sec. 101. 

The defendant assigns as error the failure of the lower court to allow 
his motion for judgment of nonsuit. This exception is brought forward 
by the defendant, but in support of it no reason or argument is stated or 
authority cited, except argument that the warrant  is void. TS'c hare  said 
iu S. 7.. T o l u ,  2.32 K.C. 406, 23 S.E. 2d 321, "a defect appearing in a 
warrant or bill of indictment can be taken advantage of only by motion 
to quash or by motion in arrest of judgment." I t  would seem that  the 
defendant by ~ i r t u e  of Rule '38, RuIes of Practice in the Supreine Court, 
221 X.C. 544, has abandoned Iris exception as to the insufficiency of the 
ericlerice to carry the case to the jury. 

The defendant a.signc as error this part of tlie charge : "If the defend- 
ant's eridcnce raisrd a rpasonahle doubt as to his guilt or if such e~irlencc 
cauqed to linger in the niinds of the jury from the original pr~sumpt ion 
of innocence h c y o t d  a reasonablc doubt a> to his guilt or, if upon all the 
evidence, the jury entertained a I-easonable doubt as to his guilt, the tle- 
fendant is entitled to a verdict of not guilty, although the defendant's 
cviclencc may not hare  j u s t i f i e d  the jury of the matters and justifications 
or excuse." (Italics ours. ) 

I t  is evident that the trial court in thiz part of its charge iiitendetl t o  
quote what we said in 8. c. C ' a r ~ w ,  213 N.C. 150, 195 S.E. 349, .i\hich 
has been quoted with approval in S. z.. ( ' ephns ,  239 N.P. 521, 80 S.E. dd 
147. The words used in the chsrcc are the same as those in the C n r w r  
Case with these esceptioas: one, in the cliarge the word "beyolid" is 
iuseitcd ; two, in the charge tlle word "justified" is used instead of "satis- 
fied," and three, the charge u w l  the 13 ords, "of the  matte^ and jurtifica- 
tiom or excuse," ~vhen  the Coiirt's words were "of ~na t t c r s  in juctification 
or excuse." 

Jus t  before the part  of the charge exccpted to above the trial court 
correctly charged as follolr-s : "SOTT', there is no burden on tlie defendant 
at all in this case. The burden reqts on the State to satisfy you from the 
evidel~ce and beyond a reasonable doubt as to all of the elements." But 
when the judge went on to charge that  if the defendant's "eridence cauqed 
to linger in the minds of tlie jury from the original presumption of inno- 
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cence beyond a reasonable doubt as to his guilt" he would be entitled to a 
verdict of acquittal, it  would seen1 that  those words meant that  the de- 
fendant's evidence must raise not a reasonable doubt, but beyond a reason- 
able doubt as to his guilt, before he could be acquittc>d. That, of course, 
is not the lam and the error is prejudicial. S. v. C'ephus, supra. The 
statement of the law correctly before and later i n  the part  of the charge 
assigned as error, except as to the unfortunate use of the word "justified" 
instead of "satisfied," does not cure the error. S. v. Stroupe, 235 N.C. 
34, 76 S.E. 2d 318. 

F o r  error in the charge, there must be a new trial in the case of a 
felonious assault. 

I n  the case of resisting arrest the legal effect of arresting the judgment 
is to vacate the verdict and sentence, and the State may proceed against 
the defendant, if i t  so desires, upon a n tw  and sufficient warrant or bill 
of indictment. S. r. Sr*cift, 937 N.C. 432, 75 S.E. 2d 154;  S. zl. Sherrill, 
S2 N.C. 695; 15  Am. ;Tur., Criminal Law, Sec. 441. 

I t  is therefore ordered. 
I n  the Resisting an Officer Case-Judgment Arrested. 
I n  the Felonious Assault Caw-- -New Trial. 

BARXHILL, C. J., a i d  DEWS, J., took no part in consideration or 
decision of this case. 

F. C. E'ARIIER, SR., 4 N D  F. C. PARICER, JH.,  TRADISG AS El. C. PARKER & 
SON, A l ' a i w ~ ~ l r s ~ ~ i v .  v .  D. 11. ROBERSOS A S D  ETHEL ROBERSOS. 

(Filed 9 March, 1953.) 
Judgn~ents 5 20- 

The rule that a judgment is ira fieri only during the term relates to judi- 
cial and not to clerical errors therein, and at a s~ib~3equent term another 
judge of tlle Superior Court has jurisdiction to correct an error in the 
judgment, which the record itself discloses to be a c erical error, in order 
to make the record spenk the truth. 

I~AI~XIIII .~. ,  C.  J., and 1 3 1 ~  IS. J. .  took no part i n  tlle consideration or decision 
of this case. 

.IPPEAI, by defendants from C a m ,  ,T.. Decernb~?r Term, 1954, of 
Rf 4RTIS. 

.letion to recover balance on,ing on promissory notes; and, ancillary 
thcveto, claim and delivery proceedings to recover possession of personal 
property covered by chattel mortgage held by plaintiffs as security. 
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At September Term, 1953, after jury trial, judgment for plaintiffs was 
entered by Bone, J. Defendants excepted and appealed, but did not 
perfect their appeal. 

At March Term, 1954, based on his finding that defendants had aban- 
doned their appeal, Morris, J., entered judgment providing: "Now, 
therefore, i t  is ordered, adjudged, and decreed that said act ion be dis- 
missed, and that the plaintiffs recover their costs of the defendants, to be 
taxed by the Clerk.:' (Italics added.) 

At December Term, 1954, Carr, J., upon motion and after notice, 
entered judgment, which corrected the judgment entered at  Xarch Term, 
1954, by striking therefrom the word "action" and substituting therefor 
the word "appeal." Defendants excepted and appealed. Their only 
assignment of error is directed to said judgment of Carr, J. 

R. L. Coburn  for plainfifs; appd lces .  
Peel d Peel f o ~  defendants ,  appellants.  

PER C U R I ~ ~ I .  '(The rule that a judgment is in fieri during the term 
only and cannot be altered after adjournment relates to judicial and not 
to clerical errors therein." Land  Ba?lk z.. Davis, 215 Y,C. 100, 1 S.E. 
2d 350. 

"The power of the Superior Court, on motion in the cause after notice, 
to correct clerical errors in the judgment and to make the record speak 
the truth may not be denied." Land Bank v. Cherry, 237 N.C. 105, 40 
S.E. 2d 799. 

The error in the jud,gnent entered a t  March Term, 1954, plainly dii- 
closed by the record itself, is an obvious clerical error. Judge Carr's 
judgment v a s  the appropriate procedure to correct such error. The 
assignment of error, upon which defendants' appeal is based, is wholly 
~vithout merit. The judgment of Judge Carr is 

Affirmed. 

BARKHILL, C. J., and DEVIS, J., took no part i n  the consideration or 
decision of this case. 
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GEORGE M'. PATRICK,  A)MISISTRATOR OF THC E S T ~ T C  OF J O H S N I E  
PATRICK,  D E C E - ~ F ~ ,  v. P I L O T  L I F E  INSURASCIB COMPANY. 

(Filed 9 March, 1055.) 
Insurance 5 3- 

Where an accident ant1 lienlth policy excludes from its coverage death 
of the insiired caused by intentional act of any person, evidence establish- 
in4 that insured was intentionnlly shot and killed by his wife justifies 
nonsuit. G.S.  ,iS-2.i3 ( G ) ,  referring to death by 1111~:17~flll cond~~ct  of in- 
sured, is not applicable, and the fact that the exclusion clause in the policy 
is not in the t e r m  of that statute is immaterial. 

BARSIIILL, C .  J. ,  and DETIX, J., tool< no part in the consideration or decision 
of 1-his case. 

,~PYEAL by plaintiff from C'nrr, J., October 1954 Term, TTASHISOTOS. 
Ciri l  action in which plaintiff administrator of Johnnie Patrick seeks 

to recorer $1,200.00 under a health and accident inmrance policy No. 
2364520, issued by the defendant on 26 February, 195.1. The policy obli- 
gated the defendant, under specified conditions, to pay to the beneficiary 
$1,000.00, the face amount of the policy, plus an  addii ional $100.00 each 
year for a term of 10 gears. The policy contained the following: "This 
policy does not corer death or illjury resulting: (2 )  F -om the intentional 
act of any person." The above exclusion clause mas pleaded as a bar to 
plaintiff's right to recover. 

I iy consent, a jury was waived. The judge heard the case without a 
jury. Plaintiff 's counsel admitted, and the court found as a fac t :  '(That 
on the fourth day of March, 1053, without provocaticn, either by words 
or actions on the part of said Johnnie W. Patrick, his wife, Dorothy L. 
Patrick, intentionally shot and killed the said Johnnie W. Pat r ick;  and 
that  the said Dorothy L. Patrick was tried i a  the Superior Court of 
Washington County, J anua ry  19.54 Term, conricted of the crime of man- 
slaughter and sentenced by the court to a term of 10 years in State 
Prison." The court held that  the death of insured was not covered by the 
policy and entered judgment dcnying recovery. Plaintiff excepted and 
appealed. 

1'. H.  B e l l  a n d  Chnr l e s  T7. B ~ l l  for  plainfi l f f ,  c c p p e l l m f .  
W h a r f o n  (e. W h a ~ f o v t  n n d  S o r m a n  dc Rodmcrn for d e f e n d a n t ,  nppel lce .  

PER C u ~ r . < a r .  The plaintiff seeks to get around the exclusion clause in 
the policy by clainiiiig the clause is contrary to the optional standard 
p ro~ i s ion  as set out in G.S. 58-253 (6 ) .  The section cited refers to the 
unlawful conduct of the insured. I n  this case it is admitted that  the 
insured was without fault. The section cited, therefo~e,  has no applica- 
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tion. On the authority of Whitaker c.  Insurance C'o., 213 N.C. 376 ,  
196 S.E. 325, the judgment is 

Affirmed. 

BARKHILL, C. J., and DEITY, J., took no part  i n  tlie consideration or 
decision of this case. 

STATE V. CECIL CARL SICHOLS. 

(Filed 0 March, 1953.) 

Bigamy and Bigamous Collabitation § 3- 
In a prosecution for bigamy, it is not error to exclude defendant's testi- 

mony that he had employed a lawyer to obtain a divorce for him, was 
informed that it would require about thirty days, and that after the expira- 
tion of that period he contracted the second marriage, belieril~g that he 
was divorced. 

BARXIIII .~ ,  C. J., and D ~ v r s ,  J., took no part in the consideration or decision 
of this case. 

APPEAL by defendant from Paul, Special Judge, September Term, 1954, 
of W1r.sos. 

Criiuinal action tried upon a bill of indictment cliarging the defendant, 
he being already married, feloniously did contract a marriage with Betty 
Jean Ilnffin, outside of this Statc and thereafter feloniously ant1 higa- 
mouily did cohabit with the qaid Betty Jean  Ruffin in the State of North 
Carolina. 

The State'< eridence shows that the defendant married Dorotliy Xea- 
sons Sicliols on 14 January,  19.51, in Wilson, Kor th  Carolina, and that  
they lirecl togctller as man and wife for six ~ ~ e e k s ;  that  the defendant 
thereafter, on 19  May, 1954, married Betty Jean  Ruffin in Emporia, 
Virginia. and since that  time she and the defendant hare  been living 
together in Wilson, North Carolina. 

The defendant testified that  he had not obtained a divorce from his 
first wife. 

The jury returned a verdict of guilty, and from the judgment entered 
tliereupon the defendant appeals, assigning error. 

Aftorney-General A1fcMrtlltr~~ and Assis tnnf  A f t o r n r j y  G~ueral Brlrfon 
for tlzp State. 

ST ' .  D. P. sharpe, Jr., f o r  dpfoztlant. 
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PER CURIAJC. The defendant excepts to and assigns as error the re- 
fusal of the court below to permit him to testify to the effect that  he 
employed a lawyer to obtain a divorce for him and mas inforined tha t  i t  
would require about thir ty days to do so;  that  after the expiration of 
thir ty days from that time, he went home and got m a r ~ i e d ,  believing that  
he was divorced. The exception is without merit. 

I n  the trial below v e  find no error. 
N o  error. 

BAXKHILL, C. J., and DETIP;, J., took 110 part  in t l e  consideration or 
decision of this case. 

ARTHUR 11. DrBRUHI, ASD WIFE, J S N l E  DEBRUHL, r. STATE HIGHWAY 
AND PCRLIC W O R K S  COMMISSION. 

(Filed 9 March, 1965.) 
.appeal and Error § 2- 

An appeal from an order entered on pre-trial hearing specifying the 
issue to be submitted to the jury, is premature and will be dismissed with- 
out prejudice. 

BARNHILL, C. J.: and DEVIS, J., took no part in  the consideration or decision 
of this case. 

APPEAL by plaintiff from X o o r e ,  D a n  K., J.,  at  4 October 1954 Civil 
Term, of BUXCOXBE. 

Special proceeding in the nature of coilclemnation to assess damages by 
reason of appropriation by defendant of petitioners' home and adjoining 
land for highway purposes. 

An appeal having been taken from report of Commicsioners, the Judge 
of Superior Court, on pre-trial hearing, entered an  order specifying the 
issue to be submitted to the jury in the trial of the proceeding. Peti- 
tioners excepted to the order, and gave notice of appeal therefrom to 
Supreme Court, assigning the order as error. 

San ford  W. Brozc'n a n d  Richrrrd L. Grit'fin for P e f i f ; o n e r s ,  Appe l lan f s .  
R. Brookes  P e t ~ r s ,  General C'ounsel, and X c L e a n ,  E l m o w  LC J l n ~ t i n ,  

Associnfe  Counsel ,  for Respomdenf ,  Appellee.  

PER CCRIAM. I t  appearing upon the face of the record that  the order 
from which appeal is taken is interlocutory, from whichh appeal does not 
lie, the appeal  dl be dismissed, but withoiit prejudice (1) to petitioners' 
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exception to the  order, or ( 2 )  to their  rights i n  accordance with law and 
procedure i n  such cases. 

Appeal dismissed. 

BARSHILL, C. J., and DEPIN, ,J., took n o  par t  i n  the consideration or  
decision of this  case. 

L I I . L I A S  PH1I;LIPS T. CLYDE PHILLIPS 

(Filed 9 March, 11135.) 

. ~ P I J E U  by  defcndnnt f rom A l - r f f l r s ,  J., a t  October T e r m  1951, of 
RU~~IIERFORD. 

C i d  action f o r  d i ~ o r c e  f r o m  bed and  board on ground of abandoninent, 
G.S. 50-7.1, heard,  af ter  due notice, llpon application of plaintiff f o r  
alimony i ~ e n d e n f e  l i f e ,  G.S. 50-13. Upon the pleadings and  affidarit filed 
the court found fact$, and madc a n  allohnent. 

Defendant  a p p ~ d s  therefrom to Supreme Court ,  and awigns error. 

A. C!yrle Toinblin f o r  Plaintiif, .Lppellee. 
Hrctilrick d IIanlrick f o r  L ) e f e t d r i n f .  . lppe l icc t~ f .  

PER CCRIAII. P e r u d a l  of the record of case on appeal  reveal; ( 1 )  
evidence sufficient to support  the findings of fact  made  by the court, and  
( 2 )  facts  found sufficient to support  the allotment of alimony. S o  e r ror  
appears  therein. IIence, judgment on facts found i.; 

,1ffirined. 

BARSHILL, C. J., and  DEBIS, J . ,  took 110 par t  i n  thc consideration or 
decision of th i s  case. 
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0. F. YOUNG v. CITY OF ASHEVILLE, A MTSICIPAL CORPORATIOK, THE 
BEATTERDBJl WATER AND SEWER DISTRICT, A MCSICIPAL CORPORA- 
n o s ,  a m  JOHN C. TIANCE, COKE CANDLER ASD GEORGE D. TOUNG, 
C o r s ~ ~  C o ~ r n r ~ s s ~ o s ~ ~ z s ,  AS TRUSTEES OF THE BEAVERDAM WATER 
A S D  SEWER DISTRICT. 

(Filed 23 Jlarcli, 1953.) 

1. Waters  and  Water  Courses 8 1- 
Land must be in actual contact with a streain in o:der for the owner of 

the land to have riljarian rights therein, and mere prosimity without con- 
tact is insufficient. 

In this action for invasion of riparian rights along a natural stream, plain- 
tiff lessee alleged title to the land in his lessor by dt:ed containing a gen- 
eral description of the land as  being in n nan~ecl township "and on Bearer- 
dam Creek," with particular description by course and distance, which 
particular description made no reference to the creel:. IIcld:  The allega- 
tions a re  insnfficient to show that  the land was in actual contact with the 
creek so as  to give plaintiff's lessor ripnrian rights therein. 

3. Boundaries § 2- 

Where a deed contains a specific description by metes and bo~inds, words 
in the general description ordinarily may not vary or enlarge the specific 
description. 

4. Pleadings § 24- 

Proof ~vithout allegation is unarailing. 

5. Waters and  Water  Courses § 1- 
If riparian rights attached to a small tract of land, whether such rights 

estend to a larger tract acquired by the owner of the first tract from a 
different source, q~raere? 

6. Sanie- 
Plaintiff alleged that his lessor was granted autl~rlrit~'  and license by a 

riparian owner to locate an inta1;e for an irrigatioll system in the creek 
and to use the water of the creek for irrigation pulposes. H e l d :  In the 
absence of evidence in support of such allegation, plaintiff may not assert 
riparian rights under such license, even if i t  be conceded that a riparian 
owner may transfer his riparian rights to a nonripai.ian onmer. 

7. \Vaters and Water  Courses 8 1%- 
Ordinarily, water rights may be acqllired, even by n uonriparinn owner, 

by adverse user which is visible, notorious, continno 1s and adverse under 
claim of right for the period required to acquire rights in real property 
adversely to the owner. 

8. Sanie- 
Allegations to the effect that plaintiff and his predecessor liad pumped 

water from a crrtain creel; for the purpose of irrigating crops for n num- 
ber of years, and that the esistence, location, ant1 use of the said irrigation 
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system \vas obvious and n7ell-known, is insutficient to allege tlie riglit to 
use the \l-uters of' the creek by prescription in the absence of any allegation 
or proof that his user IT-as adverse. 

9. Municipal Corporations 5 1Rh: \\"aters and \\'ater Courses # 3- 

Plaintiff's allegation anil evidence were to the effect that  lie 011er:atetl an 
overhead irrigating system for his crops, using ~ w t e r s  of a natural strcsnn~, 
that defendant niunicil)alities negligently allon-ed raw sewage to be dis- 
cl~xrged into tlie stream and that  lai in tiff's 1)nnilJs and overhead irrigating 
S $ S ~ P I I I  p~uii1)ed the selvage fro111 the creel; ol-er plaintiff's land, so that the 
crol)': grown thereon had to be destroyed. IIeltl: Riparian rights in plain- 
tiff not being established, tlie allegations ant1 evidel~ce fail to show an 
il~\-asion c ~ f  l~laintiff's property :IS a result of the 31c.t~ of drfendal~ts (.om- 
plainrtl of. since the deposit of the sewage on plaintifL's lantl was the result 
of the operation of tlie irrigating sgsteni and not the acts of defendants. 

11. Pleadings § 24- 

Eotli allegation and proof are  necessary, and l~laintiff, if lie is to sncceed 
a t  all. inlist do so on the case set up in his conlylaint. 

BARSIIII.L, C. J., ant1 D w r s ,  J., took no part in the coi~sideration or decision 
of this case. 

~ T E I L  by both clefendantz from l l n n  Ii. X o o r e .  .I., a t  Regular  October 
T e r m  19-54 of BCK~~OXBE.  

( ' i ~ i l  action to recoyer damages for  the loss of a crop of ca1)l)age; and 
collards g r o ~ r i n g  on leased land by r e a ~ o n  of the negligent maintenance 
anil I I V  of a s e m r  line along the  banks of Bearerdam Creek 1 ) ~  hot11 
defenclantz. v h i c h  permitted live humall sen age and poisonous and dele- 
tcriou: ,ul)stances to  he discltarged into the mi te rs  of the Creek, thereby 
contaminating and polluting its waters uied by plaintiff to irrigatcx by 
overliead i r r igat ion his crop of vegetables. 

Plaintiff ' ,  eridence trnded to show these f a c t s :  D u r i n g  the !-ear 1953 
11e had untlcr 1ea:e f rom R. F. Young, his father ,  1 2  acre- of lanil. Three  
acres, more or Iesq, of this land R. 5'. young had plircllasetl in  1013 f rom 
J. 11. Rri t t a in  and Forrest  Bri t ta in.  South  of this 3 acre t ract  R. F. 
Young onned  11 or  13 acres, which he had bought f rom S. K. T o n n g  arid 
~ t i f e .  The land honght f rom the Br i t t a ins  and P o u n g s  was tlie l and  
leased to plaintiff. R. F. Young also owned about a n  acre of m o d l a n d  
on the road adjoining this l and  nl i ich he  purchased f r o m  Verne Rhoades. 
On the 3 acre t ract  of land was a punll) 110llie and i rr igat ion system onned 



620 IS T H E  S U P R E M E  COURT.  [241 

by R. F. Young and leased to plaintiff. From the pump house to  the 
waters of Beaverdam Creek is somewhere in the neighl~orhood of 100 feet. 
A standard gauge railroad track runs between the 3 acre tract and Beaver- 
dam CI-eek. From the pump house to the railroad t r ~ c k  is 25 or 30 feet, 
maybe further. The railroad track is on the south side of the Creek. 
Pipes extended froin the pump house to the va ters  of Bearerdam Creek 
and from the pumphouse orer the 12 acres of land to irrigate it mith 
waters pumped from the Creek. The pump is dolr.11 a t  the foot of the hill. 
The overhead irrigation system is u p  on the top of the hill. The  cab- 
bages were up  on the hill from the pump house. I t  n as overhead irriga- 
tion, and from the pipes xa t e r  was sprayed or sprinkled over the crops. 
R. F. Young had used this irrigation system continually for 30 or 35 
years in growing vegetables on his land, twelve acres of which Tvas ('culti- 
ratable truck farm land." 

The City of Llsherille-l~ereafter called the City-and The Bearerdam 
r a t e r  and Sewer District-hereafter called the Distiict-are municipal 
corporations, which since 1920 have jointly maintained, operated and 
used a sewer line which runs along the bank of Beawrdam Creek, some- 
times 10, 15  or 20 feet from the bank and sometimes right against the 
bank. The intake of the pipe of the irrigation systein used by plaintiff 
waQ near the center of the Creek, and its closest poiilt to the se~ver line 
of the defendants was G or 8 feet. This sevier line ran  along the side of the 
Creek, as it passed by plaintiff's intake pipe. 

I11 the early part  of 1853 plaintiff made a bean crop 011 the leased land. 
H e  saw no sewage in the waters of Beaverdam Creek, when this crop was 
made. Libout 1 August 1953 plaintiff set out on thic; leased land about 
150,000 cabbage plants and about 50,000 collard plants. B y  10 August 
all these plants viere in  the ground. The normal grow ng period from the 
time of setting out to maturi ty of his type of cabbages Tvas GO days and 
of his type of collards was 45 to 50 days. July,  August and September 
1953 was a period of extreme drought. Plaintiff c o ~ J d  not hare  grown 
his cabbages and collards ~vithout irrigating them by va te r  from Beaver- 
darn Creek : no other water was available to him. I n  August he used the 
water by irrigation from Bearerdam Creek. H e  observed nothing wrong 
mith the waters of the Creek that  month. The last of ,\ugust his cabbages 
and collards were growing and maturing properly. 

On  1 September 1953 his irrigation pipes began stopping up. H e  went 
to Beaverdam Creek. I t  was full of sewage : running raw human sewage. 
H e  had had 110 trouble of that  kind prior to that day. On this day sewage 
was sprayed on his regetables. Tn September and October he had continu- 
ous trouble with the pipes of the irrigation system stopping up with sew- 
age from the waters of the Creclk, while irrigating his vegetables. Some 
d a ~ s  there would be lots of se~vage coming from the sewer line into the 
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Creek, some days not so much: at times the whole sewage line came into 
the Creek. 

Both defendants uqcd the sewer line xhen  it was old and worn out, had 
holes in the line and had the nianholes partially filled and obstructed, 
which permitted the sewage to leak and flow from the line into the waters 
of Bearerdam Creek. That  both defendants knew of this condition. The 
defendants would repair the holes in  the sen-er line, and new ones would 
come before their einplo~ees could get back to  the city. A witness for the 
defendants testified that  i n  Septenlher and October 1953 there were a 
number of breaks in the seJver l ine;  that essentially all the liquid in 
Bearerdam Creek a t  that  time was sewage, and the condition there was a 
nuisance. 

Because plaintiff had sprayed or sprinkled the polluted and contami- 
nated waters of Bearerdam Creek upon his crop of cabbages and collards 
during August, September and October, an  action a-as brought against 
him and his father by L. Y. Rallentine, Commissioner of iigriculture of 
the State of Xort21 Carolina, to prohibit the sale or disposition of the 
cabbages and collards. The court issued an injunction as requested, 
whereupon plaintiff cut up  his cabbages and collards. and disked them 
into the land, resnlting in the loss of his entire crop, and a loss to  him of 
$17,000.00. 

The following issues rTere submitted to the jury, and answered as 
appears below : 

''1. Was the plaintiff's property damaged by a nuisance created hy the 
negligence of the defendants 011 Reaperdam Creek, as alleged in the Com- 
plaint ? Answer : YES. 

"2. Was thc plaintiff guilt- of  contributor^ negligence, as alleged in 
the Answer ? Ansx-er : No. 

"3. What  amount of damages, if any, is the plaintiff entitled to recorer 
of the defendants? Answer : $4500.00." 

From judgment signed in accordance with the verdict both defendantq 
appealed, assigning error. 

PARKER, J.  The defendants7 sole assignments of error are the refusal 
of the Trial  Court to sustain their separate motions for judgments of 
nonsuit made a t  the close of plaintiff's c d e n c e ,  and renewed at the close 
of all the evidence. 
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The defendants hare  filed a joint brief. Their argument that  the 
action should hare  been iioilsuited is based upon three grounds. First ,  
that  the plaintiff has neither alleged, nor offered evidence tending to show 
that his lessor mas a r iparian owner, or had acquired in some way riparian 
rights in the waters of Beaverdam Creek, and if they, or either of thein 
polluted tlie waters of tlie Creek, they breached no duty as to him. Sec- 
ond, if there was a breach of duty, it  was not the proximate cause of 
plaintiff's damage. And third, if they. or either of them, proximately 
caused plaintiff's damages. then the plaintiff is barred from recovery by 
his contributory negligence as a matter of Ian-. 
,i r i p a r i ~ n  proprietor is an oxrner of land in actual contact with the 

water;  p1wsinlity nitliout contact is ins~ifficient. ,111 illdispensable requi- 
site of tlie r iparian doctrine is actual contact of land with water. I l l inois  
C. R. C'o. 1 . .  I l l inois ,  146 U.S. 357, 36 L. Ed.  1018 a t  p. 1040; Strafbzicker 
I * .  Junge, 153 Keb. 885, 46 N.R. 2d 486; ('ra~cfortl ~ " o .  r .  Hafhaway, 67 
Neb. 325, 93 K.W. 751, 60 L.R.A. 889, 108 Am. S-. Hep. 647; H i l f  1,. 
Il'eber, 252 Jlich. 198, 233 S.V. 159, 71 A.L.R. 1238; 56 Am. Jnr. ,  
Waters, 731; 67 C.J., Waters, 655, Coulsoil & Forbes, Waters and Laud 
Drainage, 5th Ed.  pp. 110-111. 

In  L y o n  rr.. F ishmongers ,  (1876) L. R. 1 App. Cas. 662, p. 653, Lord 
Salbornc said:  " T t  is, of course, necessary for the existence of a riparian 
right that the land should be in contact with the flow of the stream . . ." 

Plaintiff in his C~ornplaint does not allege tlie descaription of the 11 or 
12 acre tract of land R. F. Young purch:ised from S. Ii. Young and wife. 
The sole description of tlie location of tlie land leased by plaintiff is of 
the 3-acre tract, and is contained in Paragraph 12 of his Complaint read- 
ing as follo~rs : 

'(That on said 1st day of September, 1053, this plaintiff had under 
lease from R. F. Young a certain parcel or tract of land consisting of 
12 acres, a part  of which said acreage Tras deeded to the said R .  F. Young 
by J. 11. Brit tain and Forrest Br i t t a i i~  by deed dated the 5th day of 
December, 1915, and recorded in the OEce of the Register of Deeds of 
Guncornbe County in Deed Book 205, page 16S, and more particularly 
described as follo~rs : 

"A certain piece, parcel or lot of land, situate, 1yi11,; and being in Alslie- 
rille T o n n ~ l i i p  and Bearerdam Ward, and on Belr-erdarn Creek and 
joining lailds of J. 11. Brit tain and R. E'. Young, and bounded and more 
particularly described as follows : 

(i L L G I A S I ~ G  ) at a stake 011 v e s t  side of branch. sai i  stake being the 3rd 
corner from spring and t l ~ e  J. H. Brit tain Honw Tract, also R .  F. 
Young's corner, and runs with said Young's nalced line S. 67 deg. 30' T. 
405 feet to a Black Oak ;  thence with the \'ancc old Line S. 10 deg. 40' 
292.6 to  .t;~kp 25 ft. S. of the middle of the Craggy Mt. R R ;  thence 
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parallel t o  25 f t .  f r o m  the center of said RR as follon-s : S. 35 deg. E. 
100 ft.  S. 50 deg. E. 50 f t .  S. 70 deg. E. 50 f t .  E. 100  f t .  South  86 deg. 30' 
E. 185 f t .  t o  a stake situated 25 f t .  f rom the middle of said RR; tlience 
South  4 (leg. 1911 2 feet to the B ~ c : l n ~ ~ s c ~ ,  containing three acres more 
or less." 

Plaintiff says i n  liiq Brief tha t  he has  alleged a r ipar ian  onnersh ip  i n  
P a r a g r a p h s  1 2  and  1 6  of his Complaint.  P a r a g r a p h  1 6  w a d s  as  f o l l o ~ s  : 

"That  the aforementioiletl property and  the i r r igat ion k ~ s t e m  located 
tllereon lie belo~r- and to the west or northn-est of the aforementioned pol- 
lution and  contamination and  t h a t  as  a result thereof the aforementioned 
polluted n-atcrs of Bearerdam Creek, on or about thc 1s t  d a y  of Septem- 
ber, 1953, v c r e  picked u p  by said i r r igat ion system and  sprayed upon the  
crops belonging to this plaintiff and being gron-11 upon the aforementioned 
1 2  acre., including a large quant i ty  of collards and cahbages which thi, 
plaintiff was producing for  public sale as his lireliliood." 

Plaintiff 's evidence as to the location i n  reference t o  Bearerdam Creek 
of the l and  leased by h im f rom R. F. Yonng eo~nes  f r o m  his  witness R. F. 
Young, largely on cross-examination, and  hinirelf. R. F. Young's testi- 
mony tends t o  show these facts :  H e  o ~ v n s  20 acres of lalid i n  the N e n -  
bridge area on Beaverdam Creek. H e  used the acreage on the Creek to 
grort- regetabler. 011 cros,~-examination by the City h e  said h e  bought the 
3 acre t ract  of land f rom the  Grittain., the I1 or  1 2  acres south of the  
three acres f r o m  S. X. Young and wife, and  about onc acre of woodland 
on the road f rom T e r n e  Rhoades. O n  crosi-examination by  the D i ~ t r i c t  
he teqtified: "I know abont the railroad tha t  runs down to E l k  Mountain 
and  the Creek. T h a t  railroad runs r igh t  between m y  three-acre t ract  and 
the Creek. I t  is a s tandard gaugt. railroad. I didn't say  there n-as no 
cabbages on this three-acre t r a c t ;  there IT as. Tlic p u m p  house is dorm a t  
the foot of the hill. T h e  cabbages n-as u p  on the hill  f rom the purnp 
11ou.e. Tlicre Tvas a  rater l inr  rumling f r o m  tlie p u m p  llouae 1111 to tllc 
top of the  hill. Th is  orer l l tad i r r igat ion *ystem is  u p  on top of the hill. 
The  1,ulnp is d o l ~ n  a t  tlic foot of the hill. Tlie water  line run. f rom the - - 
p11n11) house to  near  the top of tlie hill. tllen s tar ts  tlle overl~ead irrigation. 
T h e  1)ump 1 io1~e  is about 100 yard> or soi i~cthing like tha t  up t o  a i d  from 
n-here thc i r r igat ion -tarts.  T h e  railroad I s l m k  of was betneen m y  land  
and the p u n ~ p  lloi~seaalld the creek. Mr .  Verne Rhoacles ov-11s tha t  land i n  
tllerc hetween my t l u r e  acres and the creck. tha t  iq .  last year  he onncd 
it. and he  -till on 11; i t .  I e.11r.s 111)- 1)1wperty line 1.11114 to thc creek, a ?  n ell 
as  I know, n it11 just tlie railrond hetncen nc there. (2. You ia id  a ~ r ~ o n l c n t  
ago t l ~ a t  T e r n e  Itllonclc. 01111. the land hctnccn your property line ancl- 
,I. ( I ~ i t r ~ ~ i l ~ ) t i n g )  011  the other ~ i d e  of the creck. I don't know nlletlwr 
nl? deed calls f o r  25 f re t  of the railroad. Q. Doe.n't your  deed call fo r  
25 feet f rom the railroad and r u m i ~ i g  parallel with i t ?  A. There is  a 
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deed. I don't know nhetlier it calls for the creek or the center of tlie 
railroad. You can read it. My  property goes on d o ~ m  the other side orer 
there. The only property that I hare  pot there near that  was the three 
awes that  I got from Mr. Brittain, that is the nearest at that  point. 
NThatever the Brit tain deed says is what I have there." 011 redircct- 
exaniination he said: "The TTerne Rhoades property runs up  and down 
tlie c r ~ e k ;  it is 011 the north side. Ny property is more on the south side. 
This is my deed for the Brit tain property. Mr. Verne Rhoades has 
owned tlie north bank for approximate17 15 or 20 years. Q. During the 
time that that pump has been in ha re  jou  been in continuous possession 
of it all that t ime? Objection-overruled-exception. EXCEPTIOX NO. 
11. ,I. Yen, I hare  been in  possession of it." On recross-examination he 
sa id :  ((I have a fence between the pump house and the railroad to keep 
my  stock in. Q. That  fence goes along the northern line of your tract of 
land?  A. I t  goes along the line of the railroad the)-e. Q. I t  goes along 
your line ? A. S o ,  I don't know. I t  lacks quite a little bit of being on 
the line so f a r  as I k n o ~ . ~ )  

Plaintiff's testimony is to this effect: In 1053 he leased from his father, 
R. F. Young, 12 acres of land "on Bearerdam Creek." On cross-exami- 
nation by the City plaintiff said:  "There is a railroad track just north 
of this 12 acre tract that  I had under c~ultivation. That  railroad track 
is between my  twelre acres and the Creek; it conies to the tract that  my  
father bought . . . From the pump house to the railroad tracks it is 
23 or 30 feet, maybe further . . . I couldn't tell you exactly horn f a r  it is 
from the pump house to tlie Creek. I t  is sonieu~here in the neighborhood 
of 100 feet. Alloiig the north side of thcl property uiider cultiration part 
of it is under fence and part  of it is not. P a r t  of the fence is on the south 
side of the railroad track, and part there is 110 fence. A11 the south side 
of the railroad, part is fenced and part  ib not." 

The Complaint in tlie Ballentine Pasf> against R.  F. Young and plain- 
tiff is plaintiff's Exhibit 3. S o  answer to this Complaint is in the 
Record. I n  that Complaint the land upon ~ h i c h  plaintiff was growing 
cabbages and collards is described as "near Bearerdarn Creek," and it 
further alleges "that said defendants through various meclianical derices 
and pipes are pumping water from Bearerdam Creek from a point ap- 
proximately 800 feet from that  area where tlie cabbliges are being raised 
through a series of pipes to said area where the cabbages are being raised 
to irrigate same." 

There is no evidelice of the defendants of wliich the plaintiff can arai l  
himself to show whether the land leased by him had actual contact ~ v i t h  
the water of Beaverdam Creek. 

This Court said in TTon Herft' v. Riclrnrdson, 192 N.C. 595, 135 S.E. 
533, in respect to description of land in a deed: "But as between two 
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descriptions, the law ordinarily prefers the specific to the general, or t l ~ a t  
which is  more certain to that which is less certain." 

The ~pecific description in the deed of the 3 acre tract is not ambiguouq 
or insufficient, nor is tliere a reference in the general description to a 
fuller and more accurate description of the land, so as to require the 
general description to control the specific de~cription under the principles 
stated in Lec c. AIIcDonald, 230 N.C. 517, 53 S.E. 2d 545; Q~relclt c. 
F u t c h ,  172 N.C. 316, 90 S.E. 259. 

I n  Pre~z t i ce  1.. R. R., 154 U.S. 164, 38 1;. Ed. 947, the second headnote 
is : '(Where, in a deed, tliere is a spccific description, by metes and boul~di,  
of the lands conveyed, other n ords therein intended to describe generally 
the same lands, do not w r y  or enlarge the specific description." See also 
Lee v .  X c D o n a l d ,  s t c p ~ a .  

The specific description of the 3 acre tract of land controls, and the 
boundary line called for in the sprrific de-cription is the track of the 
railroad, and not Beaverclam Creek. Therefore, the plaintiff has not 
alleged that  his lessor is a riparian proprietor, and lie has no better rights 
than his lessor. See Durl7nm I * .  C o t f o n  S i l l s ,  141 S . C .  615, a t  p. 627, 
54 S.E. 4.53, ~vbere it is said : "They do not allege that the City of Dur- 
ham is the ovner of any part of the banks of that  stleam. . . ." 

I t  is a serious question as to 11 hether plaintiff's eridencc tend5 to show 
that his lessor is a riparian proprietor. I t  is not necessary for us to  
decide that  question, because proof without allegation is insufficirnt. 
A i k e n  1%. Sander ford ,  236 T . C .  760, 73 S.E. 2d 911. 

If plaintiff had had ullegnfa and prohata that  his lessor was a riparian 
proprietor as to the 3 acre tract of land, q u a w e ,  would this right extend 
or attach to the 11 or 1 2  acres R. F. 'kToung purchased from S. I<. Yollllg 
and v i f e  south of the 3 acre t rac t?  56 Am. Jur. ,  Waters, 732; Anno. 
14 ,LL.R. 330; ,\nno. 64 iZ.L.K. 1411. 

Paragraph 15 of plaintiff's Complaint reads as follolvs: "That in 
addition to the foregoing, this plaintiff's lessor, R. F. Young, procured 
and Jvas granted authority and license by one Sol Carter, riparian ovner 
of the north hank of said Bearerdam Creek a t  the location of said irriga- 
tion intake and pump house, to locate the intake for said irrigation system 
in said creek and to use the ~ ~ a t c r s  of said creek for irrigation purposes 
about the year 1935 and said authority and license has continued since 
said date and has been ratified from time to time by the successors in title 
of the iaid Sol Carter." Plaintiff has offered no evidence to support the 
allegationr of this paragraph of his Complaint. I f  R. F. Young, plain- 
tiff's lecsor, TI-as a riparian owner, why did plaintiff allege that R. F. 
Young procured from Sol Carter. a riparian owner, authority and license 
to uqe the waters of Rearerdani Creek? &unp/,e, can a riparian owner 
tral~sfer  his riparian right.. to a nonriparian owner? Xf. Phnsfri  P o m r  
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Corporation v. X c d r f h u r  (Pal .) ,  292 P. 549; B w v e y  X e a l f y  Co. v. 
Borough of W a l l i n g f o r d ,  111 Conn. 352, 150 A. GO; Hendr ix  2.. Roberts 
X n r b l e  Co., 175 Ga. 389, 165 S.E. 223. 

Paragraphs 13  and 14  of plaintiff's Complaint are as follows: 
( 'That located on said aforementioned 3-acre tract of land mas a pump 

house and irrigating system owned by the said R. 1'. Young and leased 
to this plaintiff, by which for many years the said It. F. Young, or this 
plaintiff as lessee, had pumped waters from the afo~.emeiitioned Bearer- 
dam Creek onto the aforementioned three-acre tract and adjacent prop- 
erty owned by the said R. F. Young for tlie purposf? of irrigating crops 
grown thereon. 

"That said irrigation system located on said property and taking water 
from the aforementioned Beaverdam Creek, has bem used by the said 
R. F. Young, or  this plaintiff as lessee, for many yezrs and its existence, 
location and use x a s  well known to the defendants and their employees 
and representatives." 

"It  is generally recognized tliat, subject to certain exceptions and limi- 
tations hereinafter noted, title to water or a water right may be acquired 
by prescription or adrerse user." 56 - h i .  Jur.,  Waters, Sec. 323. I t  
secms tliat it is not necessary that a clainlant to water rights by prescrip- 
tion or adverse user should be a r iparian owner 011 the stream. 6 i  C.J., 
Waters, 953. 

"The user on which a prescriptive right is claimed may be either by 
claimant himself or by one holding under him, such a.7 a lessee or tenant." 
67 C.J.. Vaters ,  937-938. 

The adverse user of water, in order to ripen into a right to use, must be 
visible, notorious, continuous, adverse and under a claim of right for the 
period required to acquire rights in real property  ad^ ersely to the owner. 
2 Farnhani. TTTatcrs and Water Rights. Secs. 537-541; 56 Jur., 
Waters, Sec. 326 e f  seq.; 6 i  C.J., Tl'aters, Secs. 395-402. 

I t  is said in 67 C'. J., Waters, 1058 : "TVhere plain1 iff claims as appro- 
priator, he should allege tlie fact of app~*opriation, describe the lands in 
connection with vhich or for tlie benefit of which hi:, appropriation was 
made, and sllow the need of the r a t e r  and the anlount which he uses or 
to which he claims to be entitled." 

I n  Carlnon 1 . .  A. ('. I,. RR, 97 S.C. 233, 81 S.E. 476, an allegation in 
thr Complaint tliat ditolies obstructed by the cons t r~ct ion  of a railroad 
had been wccl to drain the lalids occupied by plaintiff, including the place 
up011 ~vhich plaintiff planted his cabbages, for more than 20 years, was 
hcld not sufficient to allege a prescriptix-e right to the use of such ditches 
ni'hout an allegation that  the user lvas adverse. 

[a Dlrrhnm 1%. Cot ton  ,lfills, stcprn, t<he City of Dur!inm and its inhabi- 
tants for  the past li or 1S Fears had been supplied ~ 4 t h  drinking water 
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f r o m  a plant  located on E n o  R i r e r .  T h e  Cour t  stated, p. 627:  '(There is 
nothing i n  this  case, as now presented, wllich tends to prove tha t  the 
plaintiffs a rc  r ipar ian  proprietors i n  respect to  the E n o  Rirer ."  

The  plailitiff has neither allegation nor  proof tha t  he, or his  l e w ) ~ . ,  has  
acquirccl a r ight  to use the v a t e r  of C c a w ~ d a r n  Creek by prevr ip t ion  or 
adyere-e uqer. 

T1ic plaintiff has  no allegation i n  his Conll~laint  tha t  lie or his 1e;sor is 
n ripariali  1~1oprietor ;  ~ l r i t h c r  allcpntion nor  proof tha t  lie o r  his  lcs<or 
h a r e  acquired a r ight  to 11-c the natcr .  of Utnrcrdarrl Creek to i r r igatc  
his  crops hy p ~ w r i p t i o n  or a d ~ e r a e  n*er; nor  proof that  he  or h i<  lcsqor 
have authori ty  and. 1icen.e f r o m  Sol Car te r ,  a n  alleged r ipar ian  on.ilc,r, 
and  his successors i n  title, to use the n aterc of Bearerdam Creek for  the 
purposes of irrigation, even if such alleged authori ty  and license were 
valid. about which we express n o  opinion. Therefore, the  plaintiff has  
not  s h o v n  t h a t  he or his lessor h a w  a r ight  to have the waters of I3eavc.r- 
d a m  Creek f l o ~  with undiminished quant i ty  and unimpaired quality. 
Durham I . .  Cotton 31ills, supra, p. 627;  CiooX c. Xebane, 1 9 1  S.C. 1, 
1 3 1  8.E. 407;  D117llap V. Iiigllf PO., 212 S.C. S11, 195 8 . E .  43. 

Plaintiff 's evidence, a d  also the defendant.;'. ghox> that  the dcfendar~tq, 
both nlmlicipal corporations, h a r e  negligently per~ni t t ed  sell age to pol l i~te  
to a large extent the waters of D r a ~ e r d a n i  Creek. This  Court  said i n  
S a n d i n  7%.  1T'ilmingtm, 185 N.C. 257. 116 S.E. 733 : "A m n n i c i l ~ a l  cor- 
poration h a  no more r ight  t h a n  a n  indir idual  t o  main ta in  a nuisalice, 
and  is equally lialile f o r  damages resulting tlicrcfrom; and authorized 
acts of a gorernmental  character 17-hich create a nuisance causing damage 
to a private oTvner a re  regarded and dealt with as a n  appropriat ion of 
p r o p e r t ~  to the extent of the i n j u r y  thereby inflicted." Tlli.; Court  also 
said i n  Ciliniiid v. Xcrile~s~ille, " 5  S . C .  745, p. 748, 3 S.E. 211 267:  
"The liability of the tov-n is not to  be determined by a n y  negligext con- 
duct on i t i  pa r t  i n  the operation of i ts  disposal plant .  I f  i n  so doing i t  
i n  fact  discharges foul mat te r  upon the land< of the plaintiffs. or i t  so 
pollute. the ~ ~ a t e r  of the s t ream ~vll ich cros\es land t h a t  foul  
ant1 noxiouq odors emanate therefrom it is liable f o r  the resulting dam- 
age, eren tllough i n  so doing i t  is exercising a gorernmental  function." 

I n  X n q o i ~ i f e  COT.  v. Uzimhnnz, 164 Jliss.  840, 146 So. 292, 91 ,i.L.R. 
752-a cabe cited i n  the briefs of appellants and appellee here-the Court  
.;aid : ".I stream wholly on the land of another which Iias been polluted 
by the onner  or a n y  other person is not a nuisance per se to  olle ~ 1 1 0  i~ 
not a riparia11 owner;  as  to  such person it  is ]lot a nuihance unless his 
rights a re  invaded by  the pollution ; they m a y  or  m a y  not be." 

TEieqc are  caqes of a n  inrasion of property r igh ts :  St'illiawls 7). Green- 
T ~ T P ,  130 S . C .  93, 40 S.R. 977 ( d r a i n  choked with refuse by negligence 
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of municipal corporation overflows premises of adjacent landowner) ; 
JfciManus v. R .  R., 150 N.C. 655, 64 S.E. 766 (blasting rock and throw- 
ing pieces of rock on plaintiff's house and loathsomi: and nauseous odors 
from rock quarry, containing dead animals and other refuse, spreading 
over plaintiff's land) ; Moser v. Burlington, 162 K.C. 141, 78 S.E. 74 
(sewage from defendant's sewerage system in tim42 of freshet brought 
down and lodged upon lands of plaintiff, causing offensive odors) ; Hines 
v. Rocky ilfount, 162 N.C. 409, 78 S.E. 510 (foul stench and odors);  
Donne11 v. Greensboro, 164 N.C. 330, 80 S.E. 3 7 i  (offensive matter cast 
upon plaintiff's bottom-lands and offensive odors) ; Rhodes v. Durhanz, 
165 K.C. 679, 81  S.E. 938 (foul odors); Sandlin c .  Wilmington, supra 
(overflow of sewage upon land and conqecluent deposit thereon of refuse 
and noxious sediment causing vile odors) ; Iveste- 2'. Winston-Salem, 
215 N.C. 1, 1 S.E. 2d 88 (foul odors). 

Stozcle v. Gasfonia, 231 K.C. 157, 56 S.E. 2d 413, is not in point, because 
there was an  allegation in the Con~pla in t  that  the waters of the Creek 
flowed through plaintiff's lands, which ~vould seem to indicate plaintiff is 
a r iparian olvner. Neither is Bumpton v. Pulp C7., 223 N.C. 535, 27 
S.E. 2d 538, i n  point, as plaintiff mas a r iparian onner. 

Plaintiff cites in his brief Midland Oil  Co. c. Bcll (Oklahoma), 242 
P. 161. I n  that  case va t e r  supply in a pasture enclosed by fences and in  
possession of plaintiff was polluted by oil and salt water making the 
water unfit for cattle to drink. As a result of drinking this polluted 
water some of plaintiff's cattle died, and others mere injured. A recovery 
was sustained, and properly so, because here was an  invasion of plaintiff's 
possession and rights. 

I n  the present case not one drop of the polluted vyaters of Beaverdam 
Creek fell upon plaintiff's cabbages and collards by any act of the defend- 
ants. The plaintiff, or his lessor, not being a rips;-ian proprietor, and 
not har ing  riparian rights, and not having a right to use the waters of 
Beaverdam Creek by prescription or adverse user, had his pump house 
about 100 feet from the waters of this Clreek, and pumped the waters of 
the Creek into his overhead irrigation system sprinkling and spraying 
the water on his cabbages and collards growing u p  0.1 top of the hill--to 
quote a vivid phrase of the Psalmist-in "a d ry  and thirsty land," even 
farther than the pump house from the waters of Beaverdam Creek. 
There has been no invasion of his rights by the defendants: their pollu- 
tion of Beaverdam Creek did not cause his damage. 

I t  is elementary learning that  there must be both sllegation and proof, 
Whichard 1 ) .  L i p ,  221 K.C. 53, 19 S.E. 2d 1 4 ;  and if a plaintiff is  to 
succeed a t  all, he must do so on the case set up  in his Complaint. Sale 
c. Highzuay Com?nission, 238 N.C. 599, 78 S.E. 2d 724. 
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F o r  the reasons stated above the motions f o r  judgment of nonsuit 

should have  been allowed. It, therefore, follows tha t  the judgment below 
mus t  be reversed, and it is  so ordered. 

Reversed. 

BARKHILL, C. J., and  DEVIS, J., took no par t  in  the consideration or 
decision of this case. 

E. PEARL SEAWELL, JJ SHELL JOSES, J .  CRAIGE JOKES, JOHN WES- 
LEY H,\RTSFIELD, MABEL HARTSFIELD. LOUISE H. JOHNSON. 
STSIE 31. HhRTSFII.;LI), S ISA H (;RIJIES, RICHARD D. HARTS- 
FIELD, JOI-IS HARTSFIELI). JIART H .TONES. DhTID 31 HARRIS, 
3I IRT L. IIARRIS. JESNT B. HARTSFIELD, JENST JI IIARTSFIELI), 
WILLTdJI HARTSFIELD. CHARLES HARTSFIELT), JlAUDE B 
HARTSFIELD, JACOB A I1ARTSFIET.D 111, MABEL I3 HOLTON. A A D  

JI,iRSIIAI,L B I-I;IRTSFIEI.D, N\'ELJ,IE 11 SCARLETTE, MAT S 
IITATT, TVILLIASI d MYATT, BETS1 HIGGINS. HARRIET ALES- 
ANDER JIYATT. DOTTY YISOIASD. JIARGARCT MYATT EDMUSD- 
SON, PI:ARLF: SCOTT HOOD, J1ILT)REL) 31. ATCOCK 4sn ROBERT L 
JITATT, P I A I A T I I F ~ ,  I .  JOSEPH B CHESHIRE, SLCCCSSOR T R C I ~ ~ E  
~ X D E X  T15c WILL O F  B S. HARRISOS (DECEASED). a m  AS?; HARRISON. 
EYECCTI:IY or ~ J I E  E ~ I  i rz  01' EDWIS 31. HARRISOS ( D L C ~ ~ S E U ) ,  A \ D  

ANN HARRISOS I \ n n  I D r  a1 r 1. 

(Filed 23 March. 19.7.5 ) 
1. Wills 5 33c- 

The nil1 in suit pro\ iiled that the trnstee slionld hold the estate for the 
use and benefit of testatoi's son dlirin: his nxtnrnl life, and a f t ~ r  his 
death, conT ey the estate to the son's cliildrrn, "but if he l i n ~ e  no lanfiil 
issue, then convey . . ." the estate to named beneficiaries in fee I Ic ld :  
The nil1 created a continqent execntory devise after a fee conditional, and 
nlmn tlie cleat11 of the son witl~ont Ian till iqqiie then snrri\  ing, tlie ulterior 
beneficiaries are  entitled to the estxte. 

2. Same: Wills 3 32 $6- 
TThere there is a continqent exec~itory derise to named persons in the 

elelit the firit taker slionld die witliont issue, the persons TT-ho are to take 
the co~ltinqent limitation over are  trrtnin :lnd only the event 111~11 nllich 
they a re  to take is uncertain. and tlie contingent remaindermen take a 
transnlissihle estate which is not dependent upon their s n r ~ i r i n g  the first 
talrer, and upon the deiith of the contingent reiuainclermen prior to the 
death of the first talrer without children then surriring, the estate goes to 
the heirs, n e ~ t  of kin. and surceqsors of interest of the contingent re- 
nlaindermen. 

3. Trusts 5 I& 
Under the facts of this case, the costs of the administration of the trust 

estate \yere properly charged entirely to income and not to principal. 
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APPEAL by defendant Ann Harrison, individually, and as Executrix 
and Ancillary Executrix of the will of Edwin M. Harrison, deceased, from 
Rail, 8. J., at  Special Alugust 1954 Civil Term of WAKE. 

C i d  action by plaiiltiffs alleging to be "sole heirs, next of kin and 
~distributees of ultimate takers" under the provisions of the will of B. S. 
Harrison, deceased, to x-it : "Mrs. Octavia Carver, H a m  T. Jones, John 
\IT. Jones and Jacob A. IIartsfield" for authority a d  direction to defend- 
ant  Joseph B. Cheshire, Suwessor Trustee, to d is r ibute  to them funds 
in his liands in accordance with schedule of their respective interestu- 
Exhibit B attached to complaint. 

Defendant Ann Harrison, individually and as Ancillary Executrix of 
the will of Edwin %I. Harrison, deceascld, referred to also as Edwin Mar- 
riott Harrison, answering the complaint denies that plaintiffs are entitled 
l o  relief sought, a ~ e r r i n g  that  under paragraph 2 of I tem 3 of the will of 
B. S. IIarrison, deceased, the stated bequests to Mrs. Octavia Carver, 
Ha in  T. Jones. John Mr. Jones and Jacob A. IIartsfield, respectively, nere  
gifts which could not become rested in thern during the life of Edwia 31. 
Harr ison;  and that  they all died "during the lifetime of Edmin Irl. E a r -  
rison, the oldy son of the testator, and before any i lterest or riglit under 
the will of B. S. Harrison became vested" in them, "or in any wise trans- 
missible by them to their heirs a t  law"; and that  hence "their respectire 
shares in  remainder or otherwise in the estate terminated and the pur- 
ported devises or bequests to them became void and of no effect" ; and that, 
therefore, Edwin M. Harrison became "absolute onner of both the bene- 
ficial life estate and of the entire estate in remainder of his father," and, 
as such, "he was entitled to hold and possess the same free and clear of 
any claim or ownership asserted, or to be asserted by any person ~vhom- 
soever." 

And defendant Ann Harrison, indi~idual ly  and a3 Ancillary Executrix 
of Edwin &I. IIarrison, deceased, further arers that  she has offered the 
last mill and testament of Etlmin 11. Harrison, deceased, for probate in 
the Probate Court of Cook County, Illinois, i n  mhich said will she is 
named as sole executrix; and that  pending the administration upon the 
estate of Edwin Marriott Harrison she mill be entitled to be paid all sums 
of money payable by the trustee and to r e c e i ~ e  from the trustee all assets 
held by him as principal assets and accumulated intsome from the will of 
13. 5. Harrison, deceased. 

And for another and further answer and defense to complaint of plain- 
tiff this answering defendant avers, summarily stated, that  by reason of 
failure of original trustee, and their various succes,;ors i n  office, to  com- 
ply with the directions giren, Edwin Marriott IIarrison has been required 
to bear all expenses of the trust from the income to which he was by law 
and by the terms and provisions of his father's will entitled to  receive; 
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that E d ~ r i n  Marriott Harrison was entitled '(upon demand to recover 
from said trustees, and as a charge against the principal assets of the trust 
estate a t  any time in the hands of said trustees, the full aniount of all 
cocts of the administration of said trust estate from the 24th day of June,  
1900"  hen he became 21 years of age), "to the date of his death . . . 
15th day of July,  1953," "a sum greatly in excess of the entire principal 
assets and said trust estate now in the hands of the trustee." 

And thereupon the answering defendant prays judgment (1) that the 
successor trustee under the \\ill  of R. S. Harrison, deceased, be "author- 
ized and empowered and directed" to account to her, as executor ant1 
ancillary executor under the will of Ecl~r in  Marriott Harrison, deceased, 
"for all sums of money expended by him, or by his predeceqsors in ofice 
since the 24th day of June, 1900 for the administration of the trust 
estate"; and (2)  that plaintiffs take nothing by their action, but that  the 
trustee be "authorized, emponered and directed to pay over to her all of 
tlie trust property now in his hands"; (3 )  for costs. 

Thereupon Joseph B. Cheshire, successor trustee under the will of 
B. S. Harrison, replying to the further answer contained in the answer 
filed by defendant Ann Harrison, denies all material averments upon 
n hi& she bases claim for expenses of adminiatering the estate, and to the 
property held by him. 

And plaintiffs replying to answer of defendant Ann Harrison as here- 
i n a b o ~ e  recited, deny all material avernients on which she bases claim to 
the property held hy the trustee; and for further reply they plead various 
statutes of limitation, and estoppel. 

T h e n  the cause came on for hearing the following stipulation 71-a. nlade 
a matter of record : 

"T21e defendant, Ann Harrison, both in her individual capacity and in 
her capacity as Executrix and Ancillary Executrix of tlie Estate of 
E d n i n  11. Harrison, deceased, stipulates and agrees xi~ith Jo=epli B. 
Cheshire, successor trubtce under tlie will of B. S. IIarrison, decraseil 
that t l ~ e  claim as.erted in the second further ansner and (1efen.e of tlie 
ansTrer f i l d  by her herein is made against the t ru i t  estate only, and is 
not to be construed in any fashion as being any personal claim of anv 
sort againyt Joseph 13. Cheshire. 

((This 8th day of March 1954." 
T21~ cause, har ing  conle on for l i ~ a r i n ~  in regular ortlcr a t  ,pccial 

Aug11.t Term 1054 of T a k e  Comity S u p e r i o ~  C r w t ,  hcfore I-Ionorahle 
C. 'T. Hall, Special Judge Presitlinp, the parties qtipulatcd and agreed 
that the Judge sllould hear the cause. make ncccvarg finding of fact 
~ ~ i t l i o u t  interrention of a jury. qtate liis conclusions of 1a~v  and rcnder 
judgnient thereon. 
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Pursuant thereto the Judge presiding, "after consideration of the ad- 
missions in the pleadings, the stipulations of facts, the evidence presented 
and argument of counsel, finds the facts, states conclusions of law and 
renders judgment thereon as follo~vs : 

"1. 13. S. Harrison died in Wake County, Xoi.th Carolina, i n  1889, 
leaving a last will and testament which was duly probated in  the office 
of the Clerk of the Superior Court of Wake County, North Carolina, now 
appearing of record in Will Book B, page 342; and that  all beneficiaries 
designated in said will were living at  the time of the death of the said 
testator, B. S. Harrison. 

"2. By  the terms of said will (I tem 3, paragraph I), the testator 
devised and bequeathed to his executors and trustees one-third of his 
estate to be set apart  and held for the use and benefit of his wife, V. S. 
Harrison for her lifetime, and at  her death to conwy same 'to such person 
or persons as she may by her last will and testament appoint to receive 
and have the same; and in default of a disposition by her by last will and 
testament, the said share so set apart  for her benefit shall be held for the 
use and benefit of my son, Edwin Marriott Harriscn, in the same manner 
and upon the same limitations as the share hereinafter given to him is 
directed to be held.' " 

"3. I tem 3 of paragraph 2 of said will provided as follows : 
" 'That they (the executors or trustees) will set apart  and hold the 

remaining two-thirds ( 2 / 3 )  of my estate to them, their heirs and suc- 
cessors, for the use and benefit of my son Edwin Xarriott  Harrison, dur- 
ing his natural life, paying to  him such part  of the net annual income 
thereof as they may deem proper for his education, support, maintenance 
and needs, having due regard to his condition in life and the amount of 
his estate, and after his death convey what may be in their hands to his 
children, if be have lawful issue, in fee, and if he has no lawful issue, then 
convey two-fifth thereof to Mrs. Octavia Carver, daughter of Mrs. E. J. 
Jones, and her heirs, and one-fifth each to H a m  T. Jones, John W. Jones 
and Jacob A. Hartsfield respectively in fee.' " 

"4. I tem 4 of said will provides as follows : 
((  ( I direct and empower my said executors both as executors and trus- 

tees as aforesaid, their heirs and succ3essors, to collect, sell and convey 
for  the purpose of carrying into effect the provision of this my will or f o ~  
the purpose of investment and reinvestment, any part of my estate or its 
proceeds or the shares above given to them as truritees and to make any 
sales, conveyances and reinvestments from time to time as they may deem 
best for the interests and enhancement of the same, and I recommend that 
before the majority of my  son as much of the share set apart  for the use 
and benefit of my son as is convenient and wise in  the opinion of said 
trustees, shall be invested in improved real estate, such real estate to be 
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conveyed to them and held by them as trustees upon the trust and with 
the powers hereinbefore set out. The rents and profits of all real estate 
in which said trustees may invest shall be collected by them during the 
minority of my said son, but after his majority the said real estate shall 
be managed and the rents and profits thereof received collected and en- 
joyed by him during his life.' " 

" 5 .  That V. S. Harrison, widow of the testator dissented from her 
husband's will and thereby relinquished all benefits provided for her 
thereunder, taking instead the benefits she would have been entitled to 
receive had her husband died intestate. The entire balance of said estate 
thereby became impressed with the trust as set out in paragraph 2 of 
Item 3 of said d l .  

"6. Mrs. Octaria Carver died in 1923 and by descent and other pro- 
cesses of devolution of property rights, any transmissible interest which 
she had in said trust is now vested in E. Pearl Seawell. 

" 7 .  John W. Jones died in 1930 and by descent and other processes of 
derolution of property rights, any transmissible interest which he had in 
said trust is now rested in J. Craige Jones. 
"8. Ham T. Jones died in 1931 and by descent and other processes of 

devolution of property rights, any transmissible interest which he had in 
said trust is now vested in L. Shell Jones, Nellie M. Scarlette, Xary  S. 
Myatt, William A. SIyatt, Betsy Higgins, Harriet Alexander Myatt, 
Dotty Yingland, hfargaret Myatt Edmundson, Pearle Scott Hood, Mil- 
dred 31. Aycock and Robert I;. Myatt in the proportions as set out here- 
inafter. 

"9. Jacob A. Hartsfield died in 1918 and by descent and other processes 
of devolution of property rights, any transmissible interest which he had 
in said trust is now vested in the persons set out in Schedule B attached 
to the plaintiffs' complaint and in the proportions as set out hereinafter. 

('10. Edwin Marriott Harrison, the only child of B. S. Harrison, 
reached his majority on June 24, 1900, and died June 24, 1953, in Cook 
County, Ill., itllout having had or leaving any lawful issue. 

"11. Edwin Marriott Harrison left a last will and testament which has 
been duly probated in Cook County, Ill., and Ann Harrison, widow of 
Edwin Narriott Harrison, is named as sole executrix, and she has quali- 
fied as executrix of his estate in the Probate Court of sa;d Cook County, 
Ill., and has also qualified as ancillary executrix under said will in the 
office of the Clerk of the Superior Court of Wake County, Sor th  Caro- 
lina. 

"12. All parties to this action are all properly before the court, are 
over 21 years of age and otherwise s u i  juris, and they are all the persons 
who have any interest in the said B. S. Harrison trust estate. 
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"13. Joseph B. Cheshire, Jr . ,  was appointed as successor trustee in 
1931 and has properly administered said estate since his appointment and 
now has in  hand as such trustee approximately $25,0110, consisting entirely 
of personal property. 

"14. The costs and expenses of the administration of the trust  estate 
including trustees' commissions, have been deducted and paid from the 
income of the estate by the present trustee and no demand has been made 
upon him to pay such costs and expenses from the c c ~ p u s  thereof. 

"15. Edwin Marriott Harrison all dnring his lifl?time accepted from 
the trustees of the estate, the net income from the estate, and never made 
any demand upon the present trustee to make any investments in real 
estate. 

"16. None of the trustees of said trust estate ever invested any of the 
trust funds in  improved real estate. 

"17. All defendants ha re  been served with process and hare  filed 
answers." 

CONCLUSIONS OF LAW 

"1. Upon the death of the testator, B. S. Harrison, and the probate of 
his will, Mrs. Octavia Carver, R a m  T. Jones, John W. Jones, and Jacob 
A. Hartsfield, the ulterior takers designated i n  paragraph 2 of I t em 3 of 
said will, acquired in the trust estate, created under the will, interests 
known in law as contingent remainders, contingent limitations or execu- 
tory devises and such interests so acquired were and are transmissible by 
descent, as said persons who were to take the same wert? certain, although 
the event upon which they were to take was uncertain. 

"2. Upon the death of the life tenant, Edwin Marlaiott Harrison, on 
June  24, 1953, without having had or leaving lawful itsue, the plaintiffs 
herein who are the respeotive heirs, next of kin and successors i n  interest 
of the said Xrs .  Octavia Carver, H a m  T. Jones, John W. Jones, and 
Jacob A. Hartsfield, became absolutely vested with the absolute owner- 
ship of said trust property, and are now entitled to distributive shares 
therein as follows : 
"3; to E. Pearl  Seawell, as sole heir of Mrs. Octavia Carver, deceased. 
"l/i t o  J. Craige Jones as sole heir of John W. Jones, deceased. 
' ( 1 / ! ;  to L. Shell Jones and the Myatt heirs as set out a b x e  in paragraph 

8 of Findings of Facts. 
"l/$ to the heirs and successors in interest of Jacob A .  Hartsfield, de- 

ceased, 

757110 are the persons listed as such in the schedule attached to plaintiffs' 
complaint and marked Exhibit B and their respective interests in the 
entire trust are in the proportions set forth in said schedule and as shown 
hereinafter. 
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"3. The trustees of said t r u d  were n d  required to invest any of the 
trust estate i n  inlprored real estate and Edwin Marriott Harrison, there- 
fore, had no rights to rents and profits from any such real estate after 
reaching his majority. 

"4. Ann Harrison has no interest in the said R. S. Harrison trust estate 
either individually or as executrix of the estate of Edwin Marriott Har-  
rison, deceased, and she is not entitled to recover anything by reason of 
the matters set u p  in  her answers. 

'Wherefore, it  is Ordered, Adjudged and Decreed as follows: 
"1. That  -1nn Harrison, hare  and recover nothing in this action, either 

individually or as executrix of the estate of E d ~ v i n  Man io t t  Harrison, 
deceased. 

" 2 .  That  Joseph 13. Cheshire, Jr . ,  successor trustee, is hereby author- 
ized, ernpo~i-ered, and directed to make distribution of said trust funds 
in his hands as follows: 

" (a)  P a y  all of the proper costs and expenses of administration and 
all proper costs and expenses of this litigation. 

"(b) P a y  net balance of said trust corpus ,  together with all income 
accrued since the date of the death of Edwin hlarriott Harrison to t h ~  
following persons in the proportions hereinafter set out. 

(Here follows a list of descendants of Mrs. Octavia Carver, John W. 
Jones, Ham T.  Jones and Jacob A. Hartsfield, as set forth in findings of 
fact 6, 7, 8 and 9 hereinabove.) 

"3. That  Joseph B. Cheshire, successor trustee under the will of B. S. 
Harrison, deceased, upon his distribution of said trust in accordance with 
this judgment and his accounting therefor to the Clerk of the Superior 
Court of Wake County, shall be forever relieved and discharged of all 
liability on account of any matters connected with the administration of 
said tru,it by either himself or his predecessors in office." 

"Upon the signing of the foregoing judgnent the defendant. Linn Har-  
rison, individually and as executrix and as ancillary executrix, gave 
notice of exception to the findings of fact, the conclusions of law stated 
therein, and to  the signing of the judgmrnt, and gave notice of appeal in 
open court to the Supreme Court," further notice being nai red ,  and 
appeals to Supreme Court, and assigns error. 

A l l e n  Langs ton  for appe l lan t  - 1 1 1 1 2  IZarriso)l .  
X o r d e c a i ,  X i l l s  & P o r k e r ,  P o y n e r ,  G c r a g k t y  (e. Har t s j i e ld ,  and  Bell, 

B m d l e y ,  G e b h n r f  d D e L n n e y  for p l o i n t i f s ,  rrppellees. 
Harris, P o e  d Cheshire f o r  d e f e n d a n t ,  a p p e l l e ~ .  

WIKRORNE, J. The appellant states in brief filed in this Court two 
questionc as being in~olvcd on this appeal. The first reads as follows: 
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"Should the residue of the trust estate created under the will of B. S. 
Harrison, deceased, be now paid over to the executrix of the will of Edwin 
Marriott Harrison, the only son, and sole surviving heir a t  law of the 
testator, or should it be paid to the descendants and collateral heirs of 
persons named by the testator to take by conreyarce to be made by the 
trustees after the death of testator's son without lawful issue?" 

This question raises the basic inquiry as to what interest or estate, if 
any, did Xrs .  Octavia Carver, H a m  T.  Jones, John IT. Jones and Jacob 
A. Hartsfield acquire under the provisions of the  ill of B. S. Harrison. 

I n  this connection, it is noted that  T. S. Harrison, the wife of B. S. 
'Harrison, having dissented from his will, relinquished thereby all benefits 
provided for her thereunder, and the entire balance of the estate became 
impressed with the trust as set out in paragraph 2 of I tem 3 of the will. 

And in accordance with the provisions of paragraph 2 of I tem 3 of the 
will the testator declared that  the trustees would "hold the remaining" 
part  "of niy estate . . . to the use and benefit of my son Edwin M. Harr i -  
son, during his natural life . . . and after his de,ith convey what may 
be in  their hands to his children, if he have lawful issue, in fee, but if he 
ha re  no lawful issue, then conrey two-fifths the-eof to Mrs. Octavia 
Carver . . . and one-fifth each to H a m  T.  Jones, John  W. Jones and 
,Jacob A. Hartsfield, respectively, in fee." 

Therefore, in the light of decisions of this Court, these provisions of 
i,he will of B. S. Harrison "created a contingent exwutory devise, after a 
fee conditional," for the benefit of Mrs. Octavia Carver, and H a m  T. 
tTones, J o h n  W. Jones and Jacob A. Hartsfield if Edwin 31. Harrison 
have no lawful issue a t  his death. Sain  v. Raker, I28  N.C. 256, 38 S.E. 
858. I n  the Sain  case, Clark, J., speaking for the Court of a like factual 
situation, declared that  : "This limitation over is not void for remoteness, 
and took effect a t  the death of devisee Wesley Leo lhardt, without issue, 
by virtue of the Act of 1827." (This act was Chipter  7, later codified 
as R. C. Chap. 43, Sec. 3, Code of 1883) Vol. 1, S e z  1327, Revisal 1581, 
(2.8. 1737, and now G.S. 41-1). I n  th13 instant cass Edmin 11. Harrison 
occupies similar position to that of mTe.ley Leonhardt. 

The  1827 Act, supra, provides tha t :  "Every contingent limitation in 
any deed or mill made to depend upon the dying cf any person without 
heir or heirs of the body, or without issue or issues of the body, or without 
c.hildren, or offspring, or descendant, or other relative, shall be held and 
interpreted a limitation to take effect ~vhen  such person dies not haring 
such heir, 01' issue, or child, or offspring, or descendant, or other relative 
(as the case may be) living a t  the time of his death, or born to him within 
ten lullar months thereafter, unless the intention of such limitation be 
otherwise, and expressly and plainly declared in t l e  face of the deed or 
will creating it . . ." And in case in hand no such intention appears so 
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expressly and plainly declared. This statute has been construed and 
applied in many decisions of this Court. They are cited and discussed by 
Clark ,  C .  J., in Pat ter son  c. AllcCormicS (1919)) 177 N.C. 445, 99 S.E. 
401, and by D e n n y ,  J., in I Iouse  e. I Iouse  (1949), 231 K.C. 215, 56 S.E. 
2d 695. 

Indeed decisions of this Court hold that  the interest in an executory 
devise or bequest is transmissible to the heir or executor of one dying 
before the happening of the contingency upon which i t  depends. L e w i s  
v .  Smith, 23 N.C. 145 ; For fescue  v .  S a f l e r f h z u a i f c ,  23 S . C .  566; Moore I:. 

B u ~ r o w ,  24 N.C. 436; W e e k s  2). W e e k s ,  -10 K.C. 111; Sander l in  v. De- 
Ford ,  47 S . C .  75;  Selolzirh. e. H a w e s ,  58 N.C. 265 ; Xa?ylrezu v. Davidson,  
62 N.C. 47. See also T r u s t  Co .  v. Wadde l l ,  234 X.C. 3.2, 65 S.E. 2d 317, 
and cases cited. 

I n  the Forfescue case, supra,  referring to a cited case, it  is said:  ". . . 
The judges seem to hare  considered it as settled that contingent interests, 
such as executory devises to  persons who are certain, were assignable. 
They may be assigned both in real and personal property, and by any 
mode of conreyance by nhich they might be transferred had they heen 
rested remainders." 

,llso in the X a y h e w  case, supra ,  it  is said : "We hare  here then a con- 
tingent limitation, where the persons are certain and the event uncertain. 
Interests of this sort, if i n  land, are transinissible by descent; if in per- 
sonalty, derolve upon the personal representative," citing the S e w k i r k  
case, supra.  

In the Moore case, supra,  the d l  of E. Barro~v,  who died in 1832, was 
involved. I n  it he declared, "I lend niy daughter Nancy E .  Moore" the 
follo~ving property, to wi t :  (Slares and articles of furniture) ,  and, con- 
tinuing, "If my daughter Nancy E. should depart this life without issue, 
then it is my nil1 that  her husband, William C. Xoore, should hare  one- 
half of the property I have lent to  her ;  but the property is to be held in 
trust by my executors until the death of my daughter Nancy E., and then 
her half of the property is to be equally divided between her brother 
Joseph and her tn-o sisters, Martha and Rachel." TTilliam C. Moore died 
in 1835 after the testator, leaving his wife Nancy surviving him, and then 
Nancy died in 1839, having made a d l ,  hut ~ r i thou t  issue. The admin- 
istrator of TVilliam C. Xioore brought suit to recover one-half of the prop- 
prty. This Court held that  William C. Moore took a contingent interest 
in remainder in one-half of the property, nhich up011 his death n as tranq- 
lllitted to his adminiatrator, and that  upon the death of Jlrs .  Xoore, ~ ~ i t h -  
out is-ue, his administrator had a right to recover it. , lnd R?r,fin, C. J., 
~ ~ r r i t i a g  for the Court, ~ a i < l  : ('The limitation orcr after the death of the 
first taker 'witllout issue' is ,tithin the letter of the act of 1827 (Rev. 
Stat. Chap. 122. Sec. 11) and is made effectual l)y it . . . The gift o w r  
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to the husband, brother, and sisters of Mrs. Moore is simply on the con- 
tingency of her 'dying without issue,' and it is not to him or them 'if then 
living,' or 'to such one or more of them as might be then alive.' Co11~e- 
quently, as Mrs. Xoore never had issue. and is now dead, the legacy has 
become absolutely rested. That  contingent interests of this description 
are  transmissible to executors, and are not lost by th2 death of the person 
before the eyeat happens on which they are to vest In possession, though 
once doubted, has long been settled" (citing cases). 

And in T/-z~st Co. v. W a d d e l l ,  s u p r a ,  B a r n h i l l ,  J . ,  speaking to a like 
situation to that  in hand, said : "To ascertain who are the ultimate takers 
the roll must be called as of the day of the death of the last surviving life 
beneficiary . . .," citing G.S. 41-4 and cases. 

Noreorer, in respect to the claim of .Inn Harrison, wife of Edwin 31. 
Harrison, and executrix of his will, this headnote in  Snin v. B a k e r ,  suprn ,  
epitomizing the opinion, is appropriate: "When a testator devises land 
to his son with a limitation over to his daughters, provided the son dies 
without heirs, the son dying without children, cannot by will give his wife 
a life estate with the remainder to a third party." 

Therefore, the conclusions of lam numbered 1 and 2, as set forth in the 
judgment below, are proper, and are hereby affirmed. 

The second question stated by appellant is as follo~vs : "Is the defend- 
ant, Ann Harrison, as executrix of the d l  of Edwin Marriott IIarrison, 
entitled to recover from'the trust estate the costs of iidministration of the 
trust estate which hare  been charged entirely to inc2me and not to prin- 
cipal 1" 

I n  the light of the findings of fact set forth in the judgment as shown 
in the record on appeal, this Court is of opinion, and holds that conclu- 
sions of law numbered 3 and 4 as set forth in said judgment are proper, 
and are hereby affirmed. 

The Court has given careful consideration to the argument of counsel 
for appellant, as well as t o  all citations of authority. However, they are 
deemed inapplicable to the factual situation in hand. 

Therefore, the judgment from which appeal is taken is 
Affirmed. 
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GAS Co. U. HYDER. 

CAROLISB C E N T R l L  GAS CO3IPANP r. CLAY HTDER A K D  WIFE, OLA 
GRACE HTDER,  ax^ W. 0. McGIBONT, TRUSTEE. 

(Filed 23 March, 19Z5.) 

1. Eminent Domain § 2+ 
Ordinarily, a mere private easement for the purpose of ingress and egress 

across agricultural lands does not deprive the owner of the fee of the full 
enjoynient of his property not inconsistent of the rights granted in the 
easement. 

2. Eminent Domain 3 18e- 
Damages for an  easement talien under eminent donlain are  to be deter- 

mined by the rights the condemner or grantee actually acquires and not the 
e ~ t e n t  to ~vhich he exercises such rights. 

3. Same-Damages for easement must be assessed in accordance with rights 
acquired without reference to possibility of nonuser. 

17nder tlie stipulation of tlie parties, petitioner acquired an easement for 
the purpose of laying, constructing, maintaininq, altering, and repairing 
pipelines, with right of ingress and egress orer and across the said lands 
and other lands of respondents, and with right to cut trees, underbrush, 
and other obstructions that  niight interfere with the use of the easement. 
H e l d :  The trial court properly refused a requested instruction that  the 
petitioner 1~7011ld acquire only an exsenlent in the lalid and that  the respontl- 
ent might subject the land to any use not inconsistent with the use taken, 
;lnd properly inhtructed the jurj that the coi~iprncation chould be asseswd 
on the basis of the rights acquired antl not on the basis of the petitioner's 
sul)sequent exercise of such rights, and that  the possibility of rerersion to 
petitioner for nonuser n a s  too remote to be considered on the question of 
damages 

4. Same- 
The parties stipulated as to the mcasure antl extent of the exsemcnt 

acquired, n hich stipulations made no mention of any right resen ed in 
respondent to bnild a lake on the property which monld back water over 
the designated right of way, and it appeared that  petitioner hail ref~ised 
a reassessment reducing the damages in contemplation of the reservation 
ot iucll right in respon~lent. H e l d :  The court properly followc(1 tlie s t ip~i-  
lations of the parties in rebpect to the right of n a y  acquired, and correctly 
rrfncetl to g i ~  r a11 inktrlirtion : t i  to tlami~ge. it re.pontlent. \ \err  l)ern~ittetl 
to h~iild the contenll)l;ltetl lahe, since the court may not malie the cont1;rc.t 
for the pnrties 

Ran\ - r r r~r . ,  C. J. ,  and DEVIS, J., took no part in the consideration or decision 
of this case. 

A \ ~ ~ ~ ~ r ,  by petitioner f rom S ~ t f l r s ,  .J., K o w m b c r  Term,  195.1, of 
HEXDERSOS. 

T h e  petitioner institutctl this  proceeding pursuan t  to the provisions of 
Chapte r  40 of tlic General  Statutes ,  f o r  the purpose of obtaining a 50-foot 
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right of way through the 104-acre farm of the respo,lclents for a distance 
of approximately 2,000 feet, within whirh area the petitioner had already 
laid its pipeline. The land lies some two and one-half miles north or 
northeast of the City of Henderson~dle ,  near or adjacent to Clear Creek 
Road. 

Comnlissioners were duly appointed and qualified to ascertain and 
assess the amount of damages the respondents will suffer, if any, from the 
taking and use of the right of way by the petitioner. The damages were 
assessed a t  $4,000. The petitioner filed exceptions to the commissioners' 
report, which were overruled. Thereafter, counsel for the respective 
parties undertook to work out a compromise settlement and agreed to 
recommend to their respective clients the sum of 82,700. Whereupon, 
the commissioners were requested to re-assess the damages in that  amount. 
They did so, after being assured that the petitioner did not seek a right 
of way that  would prevent the flooding thereof by the construction of a 
lake or prevent the owners from using the right of way for any purpose 
they might desire, except for the construction of a house directly over 
the pipeline. The  petitioner, however, declined to approve the agreement 
and filed exceptions to the report which were overruled, and the report 
was confirmed. The petitioner appealed to the Superior Court. 

When the case was called for trial, counsel for tlLe petitioner and the 
respondents stated to the court that  a t  a pre-trial conference, they had 
entered into certain stipulations which limited thv trial to one issue, 
to wi t :  MThat amount of damages, if any, are the respondents entitled to 
recover from the petitioner? The stipulations, in brief, included the 
following: The petitioner is a public utility company and has the power 
and authority to take and appropriate the lands in question for its pipe- 
l ine;  that  the respondents are the owners in fee of thch lands so taken; that  
the petitioner and respondents having been unable to agree as to the com- 
pensation petitioner should pay to the respondents, this proceeding has 
b(.en duly and properly instituted. ". . . that  the specific use of said 
land is a right of way and easement for the purpose of laying, construct- 
ing, maintaining, operating, repairing, altering, replacing and removing 
pipelines in  connection v i t h  the business of the 3aid petitioner. . . . 
Tha t  the petitioner's further use of said land is to replace one or more 
aclditional lines of pipe approximately parallel with -he first pipeline laid 
by said petitioner or to remove and change the size of said pipeline with 
all other rights herein granted, including but without limiting the same 
to, the free and full right of ingress and egress over rind across said lands 
and other lands of the respondents to and from said right of way and 
easement, and the right from time to time to cut all trees, undergrowth, 
and other obstructions that  may injure. endanger or interfere with the 
construction, operation, maintenance and repair of aaid pipelines." 
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The evidence as to the ra lae  of the recpondents' land before and after 
the taking, was in sharp conflict. Evidence Tias offered to the effect that 
the location of the pipcline had destroyed a very d u a b l e  lake site, passed 
through a heavily timbered section of the farm, and destroyed sereral 
valuable building site.. The petitioner introduced evidence to tlie effect 
that  to have gas available for residences or indnstrial enterprises had 
enhanced the value of the respondents' property to the extent of several 
tlioiisand dollars. Upon motion of petitioner and over the protest of the 
respondrnts. the court in its discretion permitted the jury to go out a d  
7-ien- the premises. The jury assessed rcspondents7 damages a t  $6,000. 
Judgment was accordingly entered against the petitioner and in favor of 
the respondents for that  amount, and the petitioner was granted a right 
of way 50 feet in n-idth across the lands of the respondents, as described 
hy metes and bounds in the stipulations entered into by counsel, and to 
the extent. scope, and character set out therein as set forth above. The 
petitioner appeals, assigning error. 

L. B. Pr ince  for petit ioner,  appel lant .  
B. -1. W h i t m i ~ e  and X .  X. R e d d e n  f o r  respondenfs ,  appellees. 

DESNP, J .  The pctitioner assigns as error thirty exceptions to riilii~ps 
of thc court in the cource of the trial beion. However, deem i t  neces- 
sary to discuss only those which prcqcnt these queqtions. (1) I n  ~ i e w  of 
the rights acquired by the petitioner, was it error to refuse to initruct the 
jury that, "When land is appropriated undcr the polver of eminent 
domain for a right of way or easement, the condemner acquires an ease- 
ment only in  the land so taken, and the fee of the property remains in thc 
landowner, who may subject tlie land to any use nhich is not inconsistent 
with its use for thc p11rpo;e for which it i. taken"? 1 2 )  Did the court 
commit error in instructing the jury that  it rhould disregard testimony 
as to thc value of the respondents' property if they nere  perniittcd to 
hnild a lake over tlie conclenuned right of way, and in refucing to permit 
the witness Dalton to give his opinion to the j u r -  as to the damage to the 
property if the lake could be constructed ? (3)  Did the court err  in giring 
the folloxi+ig instructions to the ju ry?  ('-1q a r o n s q u ~ n c e ,  conipensatio~l 
is to be assessed by you members of the jury in this case on the basis of 
the rights acquired by the condemner at the time of the taking, and not 
on the basis of the condemner's subsequent exerciqe of such rights. I t  is 
well settled that  the respondent is entitled to recover not only the value 
of the land taken, but also the damages thereby caused to the remainder 
of the land. Even if the petitioner should not use the entire right of way, 
the rule would be the same as it is not TX-hat the petitioner actually doe<, 
but what it acquires the right to do, that  determines the amount of clam- 
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ages. Since the condemiier acquires the conlplete right to occupy and use 
all the land covered by the perpetual easement for a 1  time to  the exclusion 
of the landowner, the ba& fee remaining in the landowner is, for all 
practical purposes, of no value, and the value of the perpetual easement 
acquired by the condemner is virtually the same as the value of the land 
embraced by it. The petitioner callnot demand a pel-petual easement with 
one breath and insist with the next that lie he excused from paging full 
compensation for the perpetual easement on the ground there is a bare 
possibility that  lie may abandon the perpetual easement on some uncer- 
tain day. This is true because the law of Eminent Domain deems the 
possibility of the abandonment of a perpetual easement by the nonuser 
so remote and improbable that  i t  mill not allow the contingency to be 
taken into consideration in deterniining the ralue of the easement." 

The first and third questions may be considered together. Ordinarily, 
a mere pl-ivate easement for the purpose of ingress ~ n d  egress across agri- 
cultural lands carries with i t  no implication of a right to deprive the 
owner of the fee to full enjoyment of his property. The use, however, 
must be such as not to materially impair or unreasonably interfere with 
the exercise of the rights granted in the easement. Light  C o .  u. Bownla?l ,  
229 N.C. 682, 51  S.E. 2d 191, and cited cases; C?lesson v. Jo l -dan ,  224 
K.C. 280, 29 S.E. 2d 906; 18 Am. Jur. ,  E~riinent  Domain, section 115, 
page 741, et  seq. See also Ll~ino.  68 A.L.R. 837. 

B a r n h i l l ,  ,J., now C h i e f  J u s t i c e ,  pointed out, however, in Chesson  1 % .  

.Torclan, s u p r a ,  that, "Generally speaking, the nature of the easeinent 
acquired rather than tlie character of the use must control the rights of 
the parties. Hence, no hard and fast rule may be prescribed. Each case 
must be controlled, in large measure, by tlie p a r t i c ~ ~ l a r  facts and circum- 
stances being made to appear.'' I11 other words, in assessing damages for 
easement rights, it  is not e hat the condemner or grantee actually doe?, but 
what it acquires the right to  do that  deternliiies the qunn tunz  of damages. 
R. R. v. M c L e a n ,  158 N.C. 498, 74 S.E. 461;  R. 12. I - .  L a n d  Co., 137 N.C. 
330, 49 S.E. 350, 68 L.R.A. 333, 107 Am. St .  Rep. r 90. 

I n  the instant case, the nature of tlie easement LS stipuIated and does 
11ot purport to limit the petitioner's use to tlie exercise only of such rights 
as may be reasonably necessary to carry out the plrposes for which the 
cxsement is sought. On the contrary, the judgmeni entered in this cause 
grants the right of way sought by the petitioner as set out by metes and 
bounds in the stipulations, and further recites that, "The right of way 
hereby awarded includes all of the rights allowed by law and specificalIp 
iiicludes the right of way and easement for the purpose of laying, con- 
;;tructiiig, maintaining, operating, repairing, altering, replacing and re- 
moving pipelines in  connection with the business 3f the petitioner, a n d  
including, b u t  zc i fho~ct  l i n l i f i n g  t h e  s a m e  t o .  t h e  ~ ' r e e  a n d  full r i g h t  of 
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ingress and  egress ocer and across said lands  and other  lands  of f h e  re- 
spondents  t o  nnd f r o m  snid r igh t  o f  wa!l and easement,  and  t h e  r igh t  f rom 
t i m e  to  t i m e  t o  cut  all trees,  undergrowth  and  o f h e r  obstructions that  m a y  
in jure ,  endanger  or  in ter fere  w i t h  t h e  construction, operation, mn in te -  
nance and  repair  of said pipelines." (Emphasis added.) 

Therefore, in light of these provisions, we think the requested instruc- 
tions v7ere properly refused and that  the instructions complained of were 
not prejudicial to the petitioner. Proctor c. I I ig lzway Commiss ion ,  230 
S.('. 6 S 7 ,  55 S.E. 2d 479;  H i g h w n y  C'ommission v. Black ,  239 S . C .  19S, 
79 S.E. 2d 778. 

The vcond queqtion must likewise be answered in the nega t i~e .  Dam- 
ages as compcnsation for tlie taking Tvere to be determined in light of the 
right? granted in accordance u i t h  the ctipulationj entcred into hp  the 
rcspecti~e partie,. -1s to whether the damages should have been niiti- 
patcd by permitting the respondents to build a lake and back water over 
the condemned right of way, was a question for the respondents to deter- 
mine, not the court. The  court had no authority to contract for the 
parties in this respect. Proctor  v. H i g h w a y  Commiss ion ,  supra. 

Noreover, it s l ~ o ~ ~ l d  he kept in mind tliat the petitioner refused to 
accept a re-assessment of the damages, which reduced the amount pre- 
~ ~ i o u s l y  assessed by $1,300, on the ground that  the respondents be prr- 
mitted to build a lake that  ~ o u l d  back water orer the designated right 
of way, and appealed to the Superior Court from the order confirming 
the re-aasessmcnt. Furtlicrmore, in a pre-trial hearing in this proceeding, 
the parties entered into certain stipulations. These stipulations fixed the 
nature and scope of the designated right of viay and made no niention of 
tlle respondents' right to build a lake that xvould cover it. I n  fact, tlie 
petitioner in its brief states that, ". . . while the respondent< may be, 
under the present judgment, deprired of using it as a lake site, the r ~ q n l t  
of its decision would rewlt  in an ccononiical loss to the community since 
certainly the petitioner is not going to use it ai: a lake site, and could not 
under tlie law as it did not acauire this right." 

TTc cannot agree with tlie above reasoning. The judgment ~ n t e r e d  in 
the court below, with respect to the right of Trap granted, simply follo~rs 
tlic stipulationr of the parties in that  re~pect .  I f  the petitioner is getting 
more than i t  wants, such fact flons from the stipulations made by the 
partieq themselves and cannot be charged to any action of the court in 
connection with the trial below. 

I n  Proctor  I > .  H i g h ~ m ? y  C o n ~ m i s s i o n ,  supra ,  the H i g h ~ m y  and Public 
T o r k s  Commisqion enterpd the land of the petitioner and appropriated a 
portion of tlie same to public uqe as a right of T a p  for a highway. Par ts  
of the petitioner's residence and store stood on the right of way taken by 
the respondent. The respondent insisted that it had proposed tliat the 
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petitioner might  move t h e  buildings on the r igh t  of way  a t  h e r  own expense 
and  t h a t  the court  should coerce removal by the  petitioner b y  means  of a 
judgment  impounding a port ion of the  recovery. We said : "Whether t h e  
presence of p a r t s  of t h e  dwelling a n d  store on the  r i g h t  of way  interfered 
with the free exercise of t h e  easement condemned was f o r  the  determina-  
tion of the respondent. Whether  she (pet i t ioner)  sliould accept the  pro- 
posal of the  respondent t h a t  she remove these pasts  of tlie buildings f r o m  
the r igh t  of way  to her  remaining lands  a t  her  own expense, was f o r  t h e  
decision of the  petitioner. These things were not concerns of the  court." 

T h e  t r i a l  below seems to have  been f ree  f r o m  prejudicial error, and  the  
result mill not be disturbed. 

N o  error .  

BARNHILL, C. J., and  DEVIN, J., took n o  p a r t  i n  the  consideration or  
decision of this case. 

IVET H E S D R I S  v. B & L MOTORS. I S C .  

(Filed 23 March, 1953.) 
1. Sales S 25- 

The measure of the dainages ordinarily recoverable for breach of uxr -  
ranty of personal property is the difference between the reasonable marliet 
value of the article as  warranted and as  delivered, with such special dam- 
ages as mere within contelnpltltion of the parties. 

2. Same- 
The purchaser, a t  his election, may sue for rescission of a contract of 

sale for breach of warranty even in tlie absence of fraud, unless he is 
barred by retention and use of the property aftel' he discovers or has 
reasonable opportunity to discover the defect. Tlitl purchaser is not re- 
quired to reject the machinerr purchased a t  once. but has a reasonable 
time to operate and test i t  to ascertain ~rhe ther  it fills the specifications 
of the contract and warranty. 

3. Same: Auto~nobiles 6-Action held one for rescission of sale of auto- 
mobile for breach of warranty. 

Plaintiff's allegations and el-idence were to tlie c'ffect that he was in- 
duced to purchase an autonlobile by defendant's wz~rmnty that  it  was in 
perfect niechanical condition and that it was guaranteed against mech~ni -  
cal defects for 30 days, that upon discovery of mechr~nical defects, plaintiR 
made deinancl that defendant take back the car and return to plaintiff the 
car which plaintiff had traded as  part of the purchase price, all vithin the 
30 day period, that npon defendant's refusal, plaintiff put the car in his 
garage where it was later repossessed by the finance company, the car 
having been driven only some SO to 60 miles while in plaintiff's possession. 
Held: The action was for rescission of the sale for a breach of warranty, 
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and the car mhich plaintiff had traded in as  part payment of the purchase 
price having been sold, the damages were properly predicated in part upon 
the value of that car a t  the time it  was traded in. 

4. Trial § 22c- 
Discrepancies and contradictions eren in plaintiff's evidence a re  for the 

jury to resolve, and do not justify nonsuit. 

5. Trial 3 48 $6 - 
Where the cause is correctly submitted on the theory made out by plain- 

tiff's allegations and evidence. the denial of defendant's motion for a mis- 
trial on the ground that  during the course of the trial the theory of the 
trial had been changed so as  to take defendant by surprise, will not be held 
for error when i t  appears that  the court, after it  had returned to the orig- 
inal theory of trial, re-opened the evidence in its discretion, and that de- 
fendant then introduced its testimony upon the relevant question. 

BARKHILL, C. J., took no part in the consideration or decision of this case. 

, ~ P P E A L  by  defendant  f r o m  pless, J., October Term,  1954, of WIIXES. 
Plaintiff sued t o  recover damages i n  the  anlount of $845.00, allegcd to 

constitute i ts  loss on account of defendant's breach of i ts  express n7ar- 
r a n t y  of a 1052 Hudson  H o r n e t  sold by  defendant to  plaintiff. 

T h e  trade, made  1 6  December, 1953, was as follows : Plaint i f f  delirered 
t o  defentlant a Buick car ,  as p a r t  purchase price fo r  the  Hudson.  De- 
fendant  took the  Buick  subject to a $200.00 lien thereon. Plaintiff ese-  
cuted "papers" on the  I i I u d ~ o n  f o r  the halance of the purchaie  price 
therefor. These "papers" a r e  not i n  the record. Later,  '(the finance com- 
panp" had  them. Conflicting e d e n c r  as to raluat ions placed on the  
respectire cars and  as to  other  terms of the transaction is no t  mater ial  
on tliiq appeal.  

Plaintiff allegcd, and offered evidence tending to show, the following 
facts  : 

1. T h a t  he was induced t o  purchase the  IIudson b y  defendant's war-  
ran ty  t h a t  i t  was i n  perfect mechanical condition and  was guaranteed 
againqt any mechanical defects w h a t r r e r  f o r  th i r ty  days. 

2. T h a t  the Hlldson became overheated n h e n  d r i r e n  f r o m  defendant's 
place of business to  plaintiff's h o m e ;  t h a t  it was taken promptly t o  de- 
fendant  fo r  repa i r s ;  that ,  a f te r  the  repair  of this  condition was attempted, 
plaintiff'. son got t h e  Hudson  f r o m  defendant, but  soon took i t  back be- 
cause "the tranerniqsion 11-as h u n g  i n  second gear, i t  wouldn't go no f a r -  
ther"; and that ,  a f te r  defendant  h a d  undertaken to repair  this  condition, 
 plaintiff'^ <on got the car  f r o m  defendant  again,  but  soon thereafter  i t  was 
discorerrd t h a t  water  v a s  leaking into the oil. 

3. T h a t  plaintiff made demand t h a t  defendant give h i m  the Buick and  
take back the  Hudson,  bnt defendant refused t o  do so, etc., as pointed out  
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in the opinion; and plaintiff advised defendant that he would make 110 

payment to "the finance company." 
4. That the above erents occurred during the thirty-day period; that 

the Hudson was then put in  the garage at  plaintiff's home; and that the 
Hutlson was driven some 50-60 miles while in plaintiff's possession. 

5. That  "the finance company" got the Hudson f r o n  plaintiff's home 
after  the second payment had become due, some ninety days after 16 
December, 1953. 

Other evidence tends to show that  defendant got the Hudson from "the 
finance company"; that  defendant sold the Hudson to another purchaser 
on 21 March, 1954; and that  defendant had previously sold the Buick 
on 1 1  January,  1954. 

Defendant denied the material allegations of the complaint, averring 
there was no warranty or breach thereof. Defendant also set forth its 
rersion of the terms of the sale. 

The jury found that  the defendant warranted the :Hudson as alleged 
by plaintiff; that  the defendant breached its warranty;  and fixed the 
damages, on the basis of the reasonable market value of the Buick, less 
$200.00, a t  $645.00. 

Jildgment in plaintiff's favor, for $645.00 and costs, was entered on 
the verdict. Defendant excepted and appealed. I t s  assignments of error, 
as brought forward in its brief, are directed to three subjects: (1)  the 
admission of evidence and instructions to the jury on the issue of dam- 
ages; (2)  the failure to allow its motion for judgment of nonsuit; and 
(3)  the failure to grant its motion for a mistrial. 

T r i v e t t e ,  Ho l shouser  & Mitche l l  f0.r p l a i n t i f ,  appellee.  
Mr. H. i V c E l w e e ,  Jr., for  d e f e n d a n t ,  appel lant .  

BOBBITT, J. The measure of the damages ordinarily recoverable for 
breach of warranty of personal property is the diffe:aence between the 
reasonable market value of the article as warranted and as delivered, with 
such special damages as were within contemplation of the parties. Cable  
Co.  is. X a c o n ,  153 K.C. 150, 69 S.E. 14;  Cnderwood  v. C a r  Co.,  166 N.C. 
458, 82 S.E. 855; K i w e  2%. R i d d l e ,  174 N.C. 442, 93 E.E. 946; T r o i t i n o  
c. G o o d m a n ,  225 N.C. 406, 35 S.E. 2d 277; H n r r i s  u. C a n a d y ,  236 N.C. 
613, 73 S.E. 2d 559. Appellant insists that  plaintiff'^ damages, if any, 
should have been determined by the application of this rule to the (war- 
ranted) Hudson car. 

I f  plaintiff had elected, after discovery of the breach of warranty, to 
accept and keep the Hudson car, appellant's position would be well taken; 
for the court applied the rule of damages applicable to an  action for 
rescission. On the issue of damages, the court's instru1:tion was that  the 
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burden of proof was on plaintiff to satisfy the jury from the evidence and 
by its greater weight as to the reasonable market value of the Buick when 
delivered by plaintiff to defendant on 16 December, 1953; that, after the 
jury had determined this amount, they would subtract $200.00 therefrom ; 
and that  the remainder would be the measure of plaintiff's loss and their 
ansn-er to the issue. I n  so doing, we think the court analyzed correctly 
the complaint and evidence; and that  the plaintiff's action Tms to rescind 
the transaction of 16  December, 1953, on account of breach of warranty, 
and to recorer the consideration paid by plaintiff to defendant. 

True, plaintiff did not allege in express terms that  hc was entitled to 
recover the Buick. Nor  did he allege in  express terms that  the purpose 
of his action was to rescind the transaction of 16 December, 1953. De- 
fendant had sold tlle Buick on 11 January,  1954. This action mas com- 
menced I 8  March. 1954. Therefore, upon rescision of the transaction of 
16  December, 1953, plaintiff could not recover the Buick but only the 
value thereof. The amount of damages alleged was $845.00, the exact 
amount plaintiff alleged was the valuation placed upon his equity in the 
Buick in  the transaction of 16 December, 1953. There is allegation and 
supporting evidence that, upon discovery of the defective condition of the 
Hudson. plaintiff endeavored to get defendant to  return the Buick to 
plaintiff and to take back the IIudson but that  defendant refused to do so. 
Plaintiff's evidence tends to show that  in so doing plaintiff offered "to p a 1  
all costs of transferring title, whatever he mas out . . ." 

Where the basis of the plaintiff's action is breach of warranty, may a 
buyer, at his election, and in the absence of fraud, maintain an  action for 
rexicsion? The answer is "Yes," unless he is barred by retention and 
use, after he discovers or has reasonable opportunity to discover the 
defect, or other ground recogni7ed as a defenqe to iuch action. 

Before the Uniform Sales Act, the majority common-lax7 view, based 
on English precedents, denied any right on the part  of tlle buyer, in the 
absence of fraud, to rescind for breach of a warranty as to quality. North 
Carolina lvas regarded a. one of a minority of jurisdictions which upheld 
the right of rescission in case of express and implied n arranties, although 
unaccompanied by fraud. 46 Am. J u r .  886, Sales, see. 758. The writer of 
this text cites Baker v. B~e777, 103 N.C1. 72, 9 S.E. 629, 4 L.R.A. 370. and 
TV. F. X n i n  Co. v. Field, 1.24 N.C. 307, 56 S.E. 943, 11 L.R.A. (N.S.) 
245, 119 An1. St. Rep. 956, as indicative of the rule recognized in S o r t h  
Carolina. 

Since the wide adoption of the Uniform Sales Act, there is no longer a 
serious division of authority. Williston on Sales, Rev. Ed., sec. 608a. 
Section 69 thereof provides that  a buyer may, a t  his election, rescind the 
contract for  breach of n~arranty.  While the Uniform Sales -1ct has not 
been adopted by our General Llssembly, other jurisdictions, by reason of 
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its provisions, are now largely in accord with the North Carolina riew on 
tlie subject under consideration. 

F w d e s ,  J., in a comprehensive statement of a buyer's rights upon 
breach of warranty by the seller, says : "The purchaser is not compelled 
in all cases to reject the property, a t  once, upon its receipt; if it is ma- 
chinery, he has a reasonable time to operate the machinery for the pur- 
pose of testing it. But when this is done, and i t  is founc that the nlachine 
or the machinery does not fill the specifications of the oontract and war- 
ranty, he must then abandon the contract and refuse to accept and use the 
property; and if he does not do this, but continues the  possession and use 
of the property, he will be deemed in law to have accepted the property, 
and his relief then will be an  action for  damages upon the breach of war- 
ranty. 2 Benjamin on Sales, p. 1147." X f g .  Co. ?:. Gray ,  124 N.C. 322, 
32 S.E. 718. I n  the case cited, the buyer did not undertake to rescind. 
H e  kept and used the machinery involved and resisted the seller's action 
to recover possession thereof. Hence, the quoted excerpt may be regarded 
as dicta. E r e n  so, i t  is in accord with North Carolina decisions. 

When a sale is made of a n  article with knowledge of the use for which 
it is intended, and the article is wholly unfit for such use, the right of the 
purchaser to rescind and to recover the consideration paid has been recog- 
nized by this Court. Aldridge Jlotors, Inc. ,  v. Alexana'er, 217 K.C. 750, 
9 S.E. 2d 469; Pool v. Pinehurst ,  Inc., 215 N.C. 66?, 2 S.E. 2d 871; 
T?'illianzs v. Cltecrolet Co., 209 N.C. 29, 182 S.E. 719, and cases cited. 
While emphasis is placed upon the concept of total failure of considera- 
tion, it would seem that  in  essence such action is to reseind for breach of 
implied warranty. McConnell v. Jones, 228 X.C. 218 44 S.E. 2d 876; 
Ashford 11. Shrader,  167 S .C .  45, 83 S.E. 29; Williston on Sales, Rev. 
Ed., see. 239. 

I n  T u r n e r  v. Chewole t  Co., 209 N.C. 587, 183 S.Ek 742, the record 
discloses the following facts. The  plaintiff purchased a LaSalle from 
defendant. As purchase price, he  delivered to defendant a Chevrolet 
valued a t  $107.50. I n  addition he paid $54.00 as installments on title 
retention contract held by defendant for balance of purchase price. H e  
paid also a title fee of $1.50. The LaSalle was damaged in collision. I t  
mas taken to defendant's place of business vhere repairs \\-ere made. The 
plaintiff offered to pay $50.00 on the repair bill. The defendant de- 
manded $100.00. Upon refusal of plaintiff to meet such demand the 
d e f e ~ d a n t  retained possession of the LaSalle. Plaintiff brought and suc- 
ceesful l~  prosecuted his action to rescind, recovering $163.00, the total 
of what he had paid. The jury a n s ~ e r e d  the fraud issue in defendant's 
favor but found that defendant breached its agreement to procure a $50.00 
deductible collision policy on the LaSalle ~ ro tec t ing  p'aintiff from loss. 
True, the contract provision breached did not relate to the quality of the 
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LaSalle. Even so, as in case of a warranty as to quality, it  went to the 
substance of the contract. 

The underlying reasons for  the rule that  the buyer may, a t  his election, 
and in the absence of fraud, maintain an  action to rescind for breach of 
warranty, express or implied, are stated cogently by Professor Williston 
as follows : 

"If a sale is induced by fraudulent statements, rescission is admittedly 
proper. And if a seller knows of the falsity of the statements he niakeb 
which constitute a warranty, he is fraudulent, and the bargain may be 
reicincled in jurisdictions which deny the remedy of rescission for breach 
of warranty generally. The  morality of taking advantage afterwards of 
false statements innocently made, by insisting on retaining the adrantage 
of a sale induced thereby, is almost as questionable as that  of making 
knoningl -  false statements to bring about the sale. I t  is a difficult ques- 
tion of fact, and one which arises in  very many cases of broken warranty, 
how fa r  the seller knew that  his warranty was false. I t  is a practical 
advantage if the decision of this question becomes immaterial as i t  does 
nhere rescission is allowed for breach of warranty." Williston on Sale), 
Rev. Ed.. see. 608. 

Alppellant acsigns as error the court's refma1 to allow its motion for 
judgment of involuntary non\nit. I t s  contention is that  the e\-iOence 
d i v l o v s  that  philitiff v a s  not the real l~al'ty in interest. G.S. 1-57. 
True. p,laintiff's nlinor son gave testimony, sornenhat contradictory, part  
of nhich tended to shon. that  he onned the h i c k  or had an interest in it. 
Hoverer,  the t ran~act ion  n as between plaintiff and d ~ f e n d a n t  ; and plain- 
tiff's testimony to the effect that  he owned the Buick i f  direct and positive. 
I t  is for the jury, not the court, to re.;olve discrepancie- and contradiction. 
in the critlence. even though such occur in the s ~ i d e n c e  offered in behalf 
of plaintiff. C o z n i t  2%. II~lrlson, 239 N.C. 279, 78 S.E. 2d 831, and cacti 
cited. 

A l p ~ ~ e l l a ~ ~ t  also a s~ igns  as error the court's rcfu-a1 to grant it? motion 
for a ~ni-tl.ial. During the teitimony of plaintiff, t h t  first nitne-s, the 
q ~ ~ t ~ ~ t i o n  aroce az to ~vhether p1aintifl"s recovery. if' allonetl, diould he on 
the ba.iq of the reasonable market ralue of the Duiclr, aq contendtd by 
plaintiff. or on the basis of the difference hetween the rsasonable market 
vali~e of tlip Hl~rlson as warranted and as delivered, as contended by de- 
fe~:ilant. Testimony of plaintiff and of his son nay aclniitted. o lcr  de- 
fendant's objection, directed to the reasonable market value of the h i c k .  
Later. it  appears that  the court was inclined to adopt defendant's r i e ~ ~ r ;  
for testimony Tvas admitted as to the ralue of the Hudson. Hen-ever, the 
court's final ruling n a s  correct and in accord with its original ruling: 
and, when the defendant rested without offering evidence as to the reason- 
able market ralue of the Buick, the court, in its discretion, reopencrl the 
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evidence; and thereupon defendant offered eridence as to the reasonable 
market value of the Buick. 

Under the foregoing circumstances, defendant made its motion for a 
mistrial, which was denied. The ground for its motion was that the 
theory of the trial had been changed to such extent tlilit i t  was taken by 
surprise, offguard and unprepared. While the record indicates that  the 
court wavered for a time after  making its original ruling and before 
returning thereto, the record hardly supports the view that  defendant was 
taken by surprise or otherwise prejudiced thereby. The complaint dis- 
closed the theory of plaintiff's case. Plaintiff, the first witness, offered 
testimony as to the reasonable market value of the Eluick. Before the 
case was submitted to the jury, defendant offered thi-ee witnesses, who 
knew the Ruicli well, who gare  testimony as to the reasonable market 
value of the Buick. 

As stated by Barnhill, J .  (now C. J.) : "It  is altogether discretionary 
with the presiding judge TI-hether he will re-open the case and admit 
additional testin~ony after the conclusion of the evidence and even after 
argument of counsel. Williams v. Aceritt, 10 S . C .  308; Ferrell w. Hin- 
ion, 161 X.C. 348, 77 S.E. 224; Tl'orflz v. Ferguson, 122 N.C. 381; Dupree 
1 % .  Ins. Co., 93 S . C .  237. When the ends of justice require this may be 
done eren after the jury has retired. P a ~ i s h  11. Pite, 6 1S.C.) 258; see also 
Gregg v. Xalle f t ,  111 S .C .  74, and T1700d v. Sawyer, t i 1  N.C. 251, a t  p. 
274." Xiller 2,. Greenwood, 218 N.C. 146, 10 S.E. 2d 708. 

The jury, on conflicting eridence, decided the issue: of fact in plain- 
tiff's favor;  and no prejudicial error in law sufficient to disturb the judg- 
ment has been made to appear. 

No  error. 

BSRXHILL) C. J., took no part in the consideration or decision of this 
case. 

STATE c. SHERWOOD BAREFOOT. 

(Filed 23 March, 1955.) 
1. Rape § 18- 

The eviclence in this prosecution for carnal 1inowled::e of a female over 
12 and under 16 Fears of age held sufficient to take the case to the jury. and 
the conrt's refusal to direct a ~e rd ic t  of not guilty is v7ithout error. 

2. Rape 55 1, 15- 
The offenses of rape of a female over 12 years of age and carnal Irnowl- 

edge of a female over 12 and under 16 years of age are separate and dis- 
tinct. I n  the first, the female's chastity is immaterial and her consent is a 
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complete defense: in tlie second, her former chastity is a material part of 
the charge and her consent is nat a defense. 

3. Criminal Law § 21- 

h prosecution for rape of a female over 12 years of age will not bar a 
snbseqnent prosecution for carnal Bno~vledge of a fenlale over 12 and under 
16 years of agr. 

4. Same- 
The test of former jeopardy is not wliether the defendant has already 

been tried for the s u n e  act, but  wliether he has been put in jeopardy for 
the same offense. 

5. Same- 
If evidence in support of the facts alleged in the second indictment would 

be sufficient to sustain a conviction under tlie first indictment, jeopardy 
attaches, otherwise i t  does not. 

6. Criminal Law 5 26- 
IVllere it is apparent from tlie two intlictments that  the facts alleged in 

the iecond bill. if offered as evidence in the first prosecution, are  insufi- 
cient to sustain a conviction under the first, defendant's plea of former 
acquittal in the second prosecution is properly overruled as a lmt te r  of law. 

7. Criminal Law § 50f- 
The solicitor and counsel hare the right to argue every phase of the w s e  

supported by the evidence without fear or favor and to deduce froill the 
evidence offered all  reasonable inferences nllicll flow tlierefrom, and wide 
latitude inust he allo~veil in the arguinent of hotly contested cases. 

Tl1e evidence in this prosecution for carnal lino~vleilge of a female child 
over 1.' and under 16 years of age tended to show that  tlefendant persisted 
in liis efforts to hare intercourse with prosecutrix and finally pulled her 
from the front to  the back seat of the car. Held:  Argument of the solicitor 
to the effect that  they were not denlillg tvith an ordinary boy of IS, but 
that while defendant was ~mdevelopecl in size he was orerdeveloped in 
passion, was warranted by the eviilence. 

9. Criminal Law § 78g- 
.in aqreeinent bet~veen the solicitor and defense counsel that  objection 

to tlie solicitor's argument nlight be shovn a t  the end of every sentence on 
the reporter's transcript is disapproved since such aqreeiuent could not 
relirre the trial court of his duty a t  all times to see that  the argunieill 
remain ~ ~ - i t h i n  proper bonncls, and counsel shonld lnalie timely objections 
to  the conrt, nnd the court should pass on the objections as they arise. 

10. Criminal Law 8 50f- 
While the solicitor may not comment on defendant's failure to testify. 

comment in this case upon the demeanor of the defendant in the conrt- 
room, when reasonably interpreted. held not to amount to conlment n ~ o n  
such failure. 
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11. Same- 
Control of the argument of the solicitor and counsel innst be left largely 

to the discretion of the trial court, and it is only in extreme cases of abuse 
when the trial court does not intervene or correct an impropriety that a 
new trial may be allowed on appeal. 

BARXI-IILL, C. J., took no part in the consideration or decision of this case. 
BOBUITT, J., concurring. 

  PEAL by defendant fronz I forr i s ,  J., Janua ry  1955 Term Superior 
Court, HARXETT. 

Criminal prosecution tried upon the following bill of indictment : 
"The Jurors  for the State upon their oath present, That  S h e r ~ ~ o o d  

Barefoot, late of the County of IIarnett  on the 29th day of Sorernber in 
the year of our Lord one thousand nine hundred and fifty-three, with 
forcc and arms, a t  and in  the County aforesaid, unlawfully, n-illfully, and 
feloniously did carnally kno~v  and abuse one Ruthlene McLamb, a female 
child under the age of sisteen years of age and orer the age of twelve 
years who had nerer before had sesual intercourse with any person 
against the form of the statute in such case made 2nd provided and 
against the peace and dignity of the State.'' 

TT7hen the case was called for trial a t  the Janua ry  19!j5 Term, Harnet t  
Superior Court, before pleading to the bill of indic tm~nt ,  the defendant 
entered a plea of former jeopardy and tendered the following issue, 
reqwsting that  it be submitted to the ju ry :  

"Has the defendant been formerly acquitted of the offense with which 
he now stands charged?" 

011 the plea of former jeopardy the defendant offered in  evidence the 
following : 

1. The bill of indictment returned a t  J anua ry  1951. Term Superior 
Court, Harnet t  County, as f0110~1's : 

"The Jurors  for the State upon their oath present, That  Sher~vood 
Barefoot, in Rarnet t  County, on or about the 29th day of November 1953, 
v i t h  force and arms. a t  and in the County aforesaid, did, ualawfully, d -  
fully, and feloniously rarish and carnally know Ruthlene McLamb, a 
female, by force and against her will, against the form of the statute in  
wch case made and prorided and against the peace and dignity of the 
State." 

2. 1\Ziaute Docket 16, page 425, Office Clerk Superior Court, shox-ing 
the ~ e r d i c t  of not guilty a t  the tr ial  in January,  1054. 

2. The charge of Judge Joseph Parker  a t  the Janua ry  1954 Term 
Superior Court in the case of State v. Sherwood Barefo2t. 

4. The bill of indictment returned at the Janna ry  1955 Term, to 
~r l l ich  he is now called to plead. 
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Cpon the records offered, the court ruled: "The matter becomes a 
question of law for me to determine. . . . I rule that  legally the bill of 
indictment in tlle first case did not include the charge upon which the 
State proposed to t ry  the defendant in the present case and that  your plea 
of former acquittal does not avail you." 

The defendant excepted. The defendant called the prosecuting witness 
to be heard on the plea of former jeopardy. Thc court declined to hear 
the witness and ordered the tr ial  to proceed on the merits. The defend- 
ant  excepted. 

The  State called as a witness Ruthlene &Lamb, who teqtified in sub- 
stance that  on 29 h'ovember, 1953, she was 15 years of age;  that  she 
neighed 120 pounds. 011 that day she left l lon~e about six o'clock in the 
evening in company 11-it11 her  sister, also a sister of the defendant and 
James Corbitt Barefoot, TI-ith whom she had had regular dates for some 
time. When Janies Corbitt Barefoot parked the car in which the witness 
and the others were riding a t  the truck terminal near Benson, the defcnd- 
ant d r o ~ e  u p  in his car. H e  asked the witness to accompany hiin to the 
home of a Miss Allen. The ~r-itness asked James Corbitt Barefoot if he 
cared if she went with the defendant and after James Corbitt said she 
could do as she pleased, she got in the car with the defendant, who drove 
some distance on a dir t  road, turned off on a path and stopped. The 
defendant made advances, all of which she repelled as best she could; that  
she cried and fought until she became weak and exhausted, but that  
finally the defendant pulled the witness from the front seat of the car into 
the back seat, where he had sexual intercourse with her by force and 
against her will; that  prior thereto she had never had sexual intercourse 
xi-ith any person. Upon returning xvith the defendant to the truck temli- 
nal, she told Janles Corbitt Barefoot what had happened. She also told 
her younger sister, and on the following day, Monday, she told a friend at 
d l o o l .  On Tue-day, she told her mother. The witness accompanied her 
mother to the office of Dr.  Stanfield, \\-'no did not make an  examination 
until Thursday. The doctor testified that  he found evidence of penetra- 
tion and a bruise on the girl's hip. On  cross-examination, he testified 
that  from a medical standpoint i t  was impossible to tell whether the 
prosecuting witness had been of previous chaste character. Other e ~ i -  
dence T1-as offered, tending to corroborate in part  the evidence of R l ~ t l i l ~ n e  
McLamb, and a number of witnesses testified to her good character. A11 
the n.itnr.se; for the State v11o gave testimony material to the issue n-ere 
aqked if they did not testify to substantially the same facts on the trial 
f o r  rape in J a n u a r ~ ,  1954, and in each ease the a n m e r  lvas, rec. 

-It tlle conclusion of the State's evidence the defendant moved for a 
directed verdict of not guilty. The motion ~ i - a s  denied. The defendant 
o f f c r ~ d  to place in evidence the charge of J u d g e  Parker  in the trial for  



634 IS T H E  S U P R E M E  COURT. r24l 

rape in the case of State v. Sherwood Barefoot a t  the January  1954 
Criminal Term, Harnett  Superior Court. Upon objection the evidence 
mas excluded. The defendant again requested the court to submit to the 
jury the issue of former acquittal. The court declined to submit the 
issue. To all the foregoing rulings, the defendant in  apt  time excepted. 

The jury returned a verdict of guilty as charged. Motions to set aside 
the verdict and for a new trial  were made and overruled, to which excep- 
tions mere taken. Judgment was pronounced that the defendant be com- 
mitted to the common jail of Harnett  C'ounty to be assigned to work on 
t l ~ e  roads under the supervision of the State Highway and Public Works 
Commission for  not less than 18 months and not more than 24 months. 
The defendant excepted to the judgment, and from i t  appealed. 

Attorney-General ,l~chlullan and Assistant Attorney-General Bmiton 
for the State. 

Doffemnyre & Stetcart, by  Euerette L. Do fe rmyr? ,  for defendant, ap- 
pdlant. 

I G I S  . During the progress of the trial exceptions to the intro- 
duction of evidence and to portions of the judge's charge were taken. 
These exceptions are not stressed in the brief and are not stated as ques- 
tions invohed in  the appeal. Examination of the i.ecord discloses they 
aye without merit. The exception based on the court's refusal to direct 
a verdict of not guilty is also without merit. The evidence was amply 
sufficient to take the case to the jury. 

The defendant's counsel, both in the brief and in the oral argument, 
contend the plea of former jeopardy should have been sustained and the 
defendant discharged, or a t  least that the issue tendered with regard to 
the plea should have been submitted to the jury, and the court's failure to 
do so entitles the defendant to a new trial. 

The indictment for  rape upon which the defendant was tried and 
acquitted was drawn under G.S. 14-21. The indictment i n  this case was 
drawn under G.S. 14-26. The two offenses are separate and distinct. 
The constituent elements a re  not identical. I f  the victim in  a prosecution 
for  rape is over 12  years of age, the intercourse must be by force and 
ayuinsf her zuill. Her  former chastity is immaterial. H e r  consent is a 
complete defense. I n  a prosecution for carnally knowing and abusing a 
female child over 1 2  and under 16 years of age, her former chastity is a 
material part  of the charge and must be proved. H e r  consent is not a 
defense. The crimes are  different. The prosecution for one is not a bar 
to a prosecution for the other, even though they are related in character 
and grow out of one transaction. S. v. H a l l ,  214 N.C!. 639, 200 S.E. 375. 
The test is not whether the defendant has already been tried for the samo 
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act, but whether he has been put  in jeopardy for the same offense. S. z.. 
Dills, 210 N.C. 178, 185 S.E. 677 ; S. v. S a s h ,  86 N.C. 650 ; S. v. Gibson, 
170 N.C. 697, 86 S.E. 774. "To support a plea of former acquittal it  is 
not sufficient that  the two prosecutions should grow out of the same trans- 
action, but they muqt be for the Fame offense-the same both in fact  and 
in law." S. v. ~l lalpass,  189 K.C. 349, 127 S.E. 248; S. v. Taylor, 133 
N.C. 755, 46 S.E. 5 ;  8. 2.. It'illinms, 94 S . C ' .  891. "If two statutes are 
violated even by a single act and each offense requires proof of an  addi- 
tional fact which the other does not, an acquittal or conviction under 
either statute does not exempt the defendant from prosecution and pun- 
ishment under the one statute." S. c. Stevens, 114 N.C. 873, 19 S.E. 861; 
,C. 1.. Robinson, 116 N.C. 1046, 21 S.E. 701. The rationale of the rule 
seem., to be:  I f  the facts alleged in the second indictment, x-hen offered 
in e~idence.  ~ o u l d  be sufficient to sustain a conviction under the first 
indictment. jeopardy attaches, otherwise it does not. 8. v. Hicks, 233 
N.C. 511, 64 S.E. 2d 871. 

From a comparison of the two indictments it is plain the facts alleged 
in the second bill, if offered in evidence. are insufficient to sustain a con- 
~ i c t i o n  of the charge of rape. I t  follo~vs the defendant's plea of former 
acquittal is not good. This result is apparent as a matter of law. When 
no issues of fact are involved as to  the identity of the parties or of the 
offenses, the question of jeopardy is to  be decided by the court. 8. v. Dills, 
supm; S. v. Calr ,  150 N.C. 605, 63 S.E. 958. The tr ial  judge r a s  correct 
i n  so holding. The cases of 8. 1%. Bell, 205 N.C. 225, 171 S.E. 50, and 
8. c. Clemmons, 207 K.C. 276, 176 S.E.  760, are factually different and 
are not applicable. 

More difficult of disposition are the questions of law presented in the 
appeal by the defendant's exceptions to the solicitor's argument. The 
Office of Solicitor is created by the Constitution of the State. I t  is an 
office of great power and grave responsibility. The  ideal would be for 
the office always to be filled by a man of judicial poise and of unrufled 
disposition. Fern can thus qualify. The  writer knows from personal 
experience that  prosecutors are human and that  they often react quickly 
and sometimes vigorously to the needling of adroit defense counsel. That  
the trial of a case in the Superior Court often develops into a spirited 
contest is recognized by this Court. "Counsel must be allowed wide 
latitude in the argument of hotly contested cases.'' 8. v. Bolcen, 230 
S.C.  710, 55 S.E. 2d 466. "It is the undoubted right of counsel to argue 
erery phase of the case supported by the evidence without fear or favor, 
and to deduce from the evidence offered all reasonable inferences which 
f l o ~  therefrom." Lnmbom z.. Hollinqs~oortl~, 105 S.C. 350, 142 S.E. 19. 

I n  the argument to the jury, the solicitor said : "In m y  opinion rre are 
not dealing with an  ordinary boy of 18 years of age. While he is under- 
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developed in size, he is overdeveloped in passion." Clbjection to the argu- 
ment was overruled. We think the stattment was within the permissible 
rule of legitimate argument. The proqecuting witiiesa had detailed in  
evidence l iov the defendant persisted in his efforts to have intercourse 
with her nnd finally pulled her from the front to the back seat of the car. 
Froin the point of view of the State, thtl evidence seemed to warrant the 
argument. - 

After tlie trial judge had overruled the objection to the foregoing argu- 
nient, the >elicitor made the following proposition, presumably to defense 
counsel: "If you will permit the reporter to take my  entire argument, I 
will agree to let your objection come a t  the end of every sentence. Let it 
be shown by the reporter." 

By tlie court :  ('You may take the argument." 
The agreement did not in any wise reliere the t r i d  judge of his duty, 

a t  all times, to see that  the argument, both of counsel for the defendant 
and tlie solicitor for  the State, remained within proper bounds. FTe do 
not approre the type of agreement entered into, bevause counsel should 
make timely objections to the court, arid the court should pass on the 
objections as they arise. The record shows objection3 were entered to the 
following arguments : 

"Mr. Doffermyre in his zeal for a guilty client, I expect would object to 
this trial eren being continued and if he had been asked about it he would 
have objected to the tr ial  being started and if he had been asked further 
about i t  lie would have said, 'Forget the whole thing and let it  go,' but 
tha t  is not ~vliat  I am interested in  and tha t  is not what you are interested 
in, I don't belieye, as citizens of this County. That  is certainly not the 
purpose for which the criminal courts are held, 'ro Go TO D C F E ~ ~ E  
COUXSEL AXD ASI; HIM H o w  TO RUK o~z WHAT TO 130 ABOUT CRIME IX 

THIS COUSTP. HE IS NOT IXTERESTED IiY CRIJ~E. HE I S  IXTERESTED I N  

PIGWESTIXG THE CRIME FROM COJIIKG OUT AND HE 1 S HERE TO PREVENT 
JTJ~TICE BEISC; DONE IF HE CAX IK So FAX 9s IT AFFECTS HIS CLIENT, 
and if justice points an accusing finger and takes hold of the shoulder 
and neck of this nian and says, 'Yon have committed a crime against 
society,' thc~n, I am sure counsel would object, but thank the Lord the 
courts of tliis county are run on a different principle and the law in this 
county is i n  the saddle as long as the people in this county run  it and SOT 
C o u ~ s ~ r ,  rox THE DEFEKDXST and when the law gets out of the saddle yon 
just as veil close up your courthouse anJ  schools slid churches, and sag, 
'Take i t  over and run rampant over the people and the children of tliis 
county.' " . . . 

"He said the Solicitor was not satisfied with the verdict in the other 
caqe. KO. T lyas not, and 1von't be satisfied n-it11 if from now on, and 
thank God we Iiad come way to indict and conr ict tliis defendant, some 
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lav-ful manner  and bring h i m  to justice as  he ought  to  be brought to  
justice, n l i en  there sits the child h e  h a s  ruined and 11im to s i t  u p  here, 
M r .  I31g X a n .  and IT-alk around the courtroonl n i t h  tha t  a i r  of irresponsi- 
b i l i t ~ ,  '!et hcr  suffer.' he sayb; 'let her  suffer,' by liis conduct aiicl 'get me  
if you can. catch me if you can.' " 

" T r y  the n ~ a n  n h o  is charged here. T h e  m a n  who has  caused all  of 
tliib. T h e  m a n  ~ 1 1 0  has  ruined t h a t  child's life. alld n e r e r  again will she 
be able to raise her  head and look the nor ld  s t raight  i n  the  face, because 
she has been carried off do~r.11 there and  debauched and  ruined, con t ra ly  
to  her ni l1  and  desire." 

T h e  defendant's objections to  the portiolls of the solicitor'i argmnent  
nbore quoted a r e  made upon two ground.. : (1) The remarks anlount to a 
comn~ent  on the fact  the defendant did not go iipon the  s tand to test i fy;  
( 2 )  the n ~ p m e n t  so f a r  transgressed the mile* of f a i r  conlment and legiti- 
mate  clebiire as to amount  to a prejudicial invasion of the defendant's 
rights. 

I t  does not appear  t h a t  the  solicitor's remarks a n ~ o u n t  to cormr~erlt up011 
the defendant's fa i lure  to testify. Of course, a n y  eonlrne~lt to t h a t  eflect 
n -odd  be w c h  error  as n ould require a new tr ia l .  EIowever, when reason- 
ably interpreted, the solicitor's r e ~ n a r k s  do not amount to such comment. 

I t  i.. r a ther  apparen t  f r o m  the record tha t  the solicitor. had  been prod- 
decl dur ing  the progress of the  t r i a l  and  his reaction, as s h o n n  by his  
arglullnlt .  n as ra ther  vigorous. T o  n h a t  extent h e  was provoked, we do 
not knon-, fo r  the record does not disclose the argument  of defenqe counscl. 
ET e n  t l ~ o u g h  lie may, and probably did have considerable p ro~wcat ioa ,  i t  
i:, r e ~ r e t t a h l e  tha t  the  State's prosecutor permitted his  zeal to  ca r ry  h im 
quite $0 f a r  i n  hi-  a r g u ~ n e n t .  E u t ,  a f te r  all, a conxient ious judge heard 
both sides and refused to interrenc. Lb Tvas said i n  S. r.  ~ ~ O I C P ? I ,  SIIIJTL~, 

"Couniel n1ii.t he allon-ed  ride lat i tude i n  the  argument-but what  is  a n  
a h n v  of thi. pririlege must ordinari ly  be lcf t  to  the sound discrrtion of 
the trinl iatlge 'and we d l  not rer iew hi.; discretion unless the impro-  
prietv of cowl-el Tvas gross and well calculated t o  prejudice the  jury.' " 

I n  the cn.e of 7%. Hryntz, S 9  N.C. 531, this C012rt said : " T l ~ e  n ~ a n n e r  
of contlncting the argument  of counsel, the l a n p a g c  nnployed,  the temper 
and tone allo~\-ed. must  be left largely to the tliscretion of the  presiding 
judgn. Ec ieeq n h n t  is done, and hears what  is said. H e  is cognizant of 
all tl lv i l ~ ? i  o l~nt l ing circumqtance,, and is  a better judge of the la  t i tudc 
tllnr ought to  he allowed to counsel i n  the argunlent of a n y  part icular  case. 
T t  i- only in  extreme cases of the abuse of the pr jr i lege of colmsel, and 
xl len t l ~ i -  is not checked by the court,  and  tlie j u r y  i: not  properly cau- 
tioned, thi. Court  can  intervene and  g r a n t  a new trial." (Ci t ing  8. 2.. 

S ~ r q q s .  *!3 N.C. 5 2 7 :  3. 7 . .  l'~ider1i~oor1. 77 hT.C. 502 . )  
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I n  view of the evidence of this case, i t  is difficult t3  see how the solici- 
to]-'s argument could ha re  influenced the verdict. Prejudicial error, 
therefore, is not disclosed by the record. 

No error. 

BARSHILL, C. J., took no par t  i n  the consideration or decision of this 
case. 

BOBBITT, J., concurring : Where the Solicitor, on the basis of defend- 
ant's personal appearance in  the courtroom, characterizes defendant in 
abusive terms, a distinction may be drawn between a case where the de- 
fendant testified and a case where he  did not testify. Compare, S. c. 
Bozuen, 230 N.C. 710, 55 S.E. 2d 466, and 5'. c. Tucker, 190 N.C. 708, 
130 S.E. 720. I n  this case, the defendant offered no evidence. 

There is one portion of the Solicitor's argument which, v-hen isolated 
a i d  subjected to close scrutiny, poses a serious question, viz. : 

"(For)  him to set u p  here, Mr.  Big  Man, and walk around the court- 
room with that  air  of irresponsibility, 'Let her suffer,' he says; (Let her 
suiTer,' by his conduct, and 'Get me  if you can, catch me if you can.' " 

When I consider now the  quoted statement, I realize that  i t  might 
convey the idea tha t  the defendant, unwilling to testify as a witness, had 
declared his attitude more loudly by his courtroom appearance and 
behavior than by any words he might have uttered. 

Even so, I concur in the decision of the court. 
Except i n  death cases, exception to  improper remarks of counsel dur- 

ing the argument must be taken before verdict. S. u. Smith, 240 K.C. 
631, 83 S.E. 2d 656. 

The record shows that  only one objection was interposed. The remarks 
to which this objection was addressed, as pointed out n the Court's opin- 
ion, had their roots i n  the evidence and were within the bounds of per- 
missible argument. 

, l f ter  this incident occurred, the Solicitor, presumably to avoid annoy- 
anre by further interruptions, stated to defense counsel that  the reporter 
might take his entire argument and the transcript thereof might show an  
objection a t  the end of each sentence. The trial judge directed that  the 
reporter take the argument. 

The  record does not disclose that  defendant addressed the court as to  
any remarks thereafter made by the Solicitor. Having offered no  evi- 
dence, defense counsel had the last speech to the jury;  and i t  may be tha t  
he felt fully capable of answering the Solicitor's argument. 

Neither the Solicitor nor the tr ial  judge had authority to set aside by 
agreement the rules of procedure applicable to the .~ecessity for  inter- 
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posing timely objection t o  arguments  of counsel challenged a s  improper. 
If the circumstances were such as  to  g i r e  assurance t o  defendant's counsel 
t h a t  he  need not in te r rup t  the Solicitor during his f u r t h e r  remarks, i t  was 
his d u t -  to  call t h e  court's a t tent ion to portion, thereof deemed improper  
a t  the coliclusion of t h e  Solicitor's argument .  I n  a n y  event, i t  was his  
d u t y  to do so a t  borne t ime before the  t r i a l  judge completed his  charge and  
subnlitted the case to the jury. 

O u r  rule  permit t ing a n  exception t o  the court's charge to  be entered f o r  
the first t ime when appellant makes out  his  case on appeal,  based upon 
consideration of "the cold record," should not be extended to perinit  a n  
appel lant  to  pursue the  same course as to  a n  alleged objectionable remark  
by counsel. 

C. J. SPEARS A X D  LEONARD E. SPEARS r. PETTON RASDOLPH.  

(Filed 23 March, 1055.) 
1. Boundaries § 5e- 

Where the conlplaint refers to a map on file in the office of the clerk of 
the Superior C o n ~ t  of a co~ulty in a prior l~roceeding, and the map is intro- 
ducrd in evidence from the plat book of the clerk's office, with identification 
that it  was the same niap referred to in the complaint, and the map pur- 
ports to be o ~ e r  30 years old, it  is competent in evidence under the Ancient 
Documcnts Rule, and may be used as  a basis of testimony by the ~vitness, 
proper custody of the n ~ a p  having been she\! n. 

2. Appeal and Error 9 
An assignment of error should present a single cluestion of law for con- 

sideration by an appellate court. 

3. Boundaries 3 5c- 
Common reputation, to be admiwible, should have its origin a t  a time 

comparati~-el> remote, a lwajs  al l tr  lltem  nol lam, and should attach itself 
to some monument of boundalr or natural abject, or be fortified by eri- 
dence of occupation and acquiescence tending to gire the land some fixed 
and definite location. Testimony in this case he ld  substantially in accord 
with the rule, or a t  any rate, its admission \\.as not prejudicial since testi- 
mony of like import was thereafter admitted \ ~ i t h o u t  objection. 

4. Appeal and Error § 39e- 
Exceptions to testimony cannot be sustained n-hen it  appears that testi- 

monr of like import \vns thereafter admitted without objection. 

5. Boundaries § 5c- 
The witness' trsti~nong in this case as to the boundaries 7lelrZ based on 

general reputation. and not what la particular person told tbe witness as  to 
the boundaries. 
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6. Boundaries § 5d- 
The mere fact that a deceased cleclarant owns an adjoining tract of land 

does not make him interested and render his declaration as to boundaries 
incompetent, but the adverse party nlust make his interest appear in order 
for an exception to the testimony to be sustained. 

7. Boundaries 8 5c- 
Testinlony as to a boundary line based upon gemral reputation is not 

rendered incompetent because the witness, who had testified that he knew 
the general reputation, also testified that a predecessor in title, while own- 
ing the land, had told the witness the location of the line. 

8. Appeal and Error § 38- 
The burden is on appellants not only to show error, but to show preju- 

dicial error amounting to the denial of some substantial right. 

BARXHILL, C. J., and DEYIX, J., took no part in the consideration or decision 
of this case. 

APPEAL by petitioners from H u b b a r d .  Special  J u d g e ,  Norember Spe- 
cial Term 1954 of HALIFAX. 

Processioning proceeding to determine the true boundary line between 
the lands of the petitioners and respondent. 

This proceeding was brought before the Clerk of the Superior Court, 
and upon denial of petitioners' title i t  was transferred to the Superior 
Court for  trial. A t  the tr ial  in the Superior Court t:ie parties stipulated 
that  neitller denied the title of the othw to the la rds  described in the 
petition and a n w e r .  

One issue was submitted to the ju ry :  "What is tke true dividing line 
be t~reen the lands of the plaintiffs and the lands of tke defendant 1" The 
jury answered the issue, "CU," which was the line as contended for by 
the defendant. 

From judgment on the verdict, the petitioners appealed, assigning 
error. 

George C .  Green  and Bun;ton X i d y e t t e  for Plaint i l f s ,  Appel lants .  
.Johnson CC Bi-anch and  Allsbrook & R e n t o n  fo,r D e f e n d a n f ,  Appellee.  

PARKER, J. The plaintiffs discuss their assignments of error under 
three heads in their brief. I n  all of these they contend that  the Trial  
Court erred in the admission of evidence. 

Under their first head in their brief plaintiffs group, and assign as 
eri.or their Exceptions 1, 2, 3, 4. 22, 23, 24 and 25, contending that  the 
court erred in admitting in evidence a map of the Jennie B. Hunter  
Estate, and testimony based on the map, all over their objections, and 
as,ign three reasons for their contention: First, the map was not identi- 
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fied as being par t  of tlie records in tlie Office of the Clerk of the Superior 
Court of IIal ifax County. Second, the map is not self-proving and the 
defendant failed to offer evidence that  i t  was made a t  the instance of the 
owner of the land a t  the time i t  purports to hare  been made, or that  i t  has 
been accepted or recognized by the on-ner. Third, the defendant failed to 
offer evidence that  the niap v a s  a true representation of plaintiffs' land. 

The plaintiffs offered in eridence the description of their land from 
their Complaint, which reads in part  as fo1lon.s: " I t  being a part  of 
Tract  No. 6 allotted to the late Dr.  So rn ian  C. I-Iunter in tha t  Special 
Proceeding entitled ' In  the Matter of Thonias B. Hunter,  T a l k e r  F. 
Hunter,  Dr.  Norman C. Hunter, Alisses Bessie and Janie  R. Hunter,  
E z  Parte,' said proceeding recorded in  Special Proceeding Book 9, a t  
page 149, in the office of the Clerk of tlie Superior Court for Halifax 
County; said tract or parcel of land later clerisecl to Carrie J. Hunter  by 
the Will of her husband, the late Dr .  Xorman C. Hunter,  said Will on 
record in  Will Book 13, a t  page 161, in the office of the Clerk of the 
Superior Court for Halifax County." 

This description from the Complaint contains this further language: 
"The calls in the line running v i t h  the meanders of Fishing Creek, the 
calls in the line running from Fishing Creek to the corner of Thomas 
Whitaker property and the calls in the line running from the Thomas 
TThitaker property to the Atlantic Coast Line Hailroad were taken from 
a map prepared by AI. M. Xtkinson during Soremher  1914, said map 
to be found filed with the papers of that  Special Proceeding entitled ' In  
the Matter of Thonias B. IIunter, Walker F. Hunter,  Dr.  Kornian C. 
Hunter, Misses Bessie and Janie  R. Hunter,  Em Pn~te,' in the office of 
the Clerk of the Superior Court for Halifax County." 

The map introduced in evidence by the defendant to which plaintiffs 
objected, is thus described in the Record: '(DEFEXDAXT OFFERS in evi- 
dence P la t  Book 2, page 23 of the Clerk of tlie Superior Court of IIalifax 
County, X,lap of Jennie B. Hunter  L t a t e ,  n-it11 a legend thereon reading 
as fo l lom:  (Halifax County near Enfield. S. (2. surrey by A. 11. -itkin- 
son, Ko~en ibe r  1914, signed Commi~~ionc r s  B. D. I l ann ,  F. C. Pittrnan 
and J .  11. Sherrod, Docketed in Sliecial Proceedings TTolun1e 9, pagp 119. 
Xarked Defendnnt's EXHIBIT 1." 

I t  vould seem that the map introduced in el idence by the dcfelidant 
is the came map referred to in plaintiff-' Complaint. Defendant's map 
of Jennie 13. I Iunt r r  E,tnte n a s  preparcd b~ zl. 11. -Itkinson in Sorcniber 
1914, and docketed in Special Procecdilig, Tol lme 9, page 149. Plain- 
tiffs' Complaint deicrihrs their land as "beins a part  of tract No. 6 
allotted to the late Dr.  Norman C. Hunter in that  Special Proceeding 
entitled ' In  the Matter of Thoma. B. Hunter.  Walker F. Hunter,  Dr.  
S o r m a n  C. Hunter  . . . Janie R. IIunter. En: Partp,'  said Proceeding 
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recorded in  Special Proceeding Book 9, a t  page 1149 . . ." Bnd further 
on the Complaint refers to "a map prepared by A. M. Atkinson during 
November 1914, said map  to be found filed with the papers of that  Special 
Proceeding entitled ' In  the Matter of Thomas B. Hunter, . . . Janie  R. 
Hunter, E x  Parte,' i n  the office of the Clerk of the Superior Court for 
Halifax County." 

The description in the Complaint of plaintiffs' land is that  i t  is a par t  
of tract S o .  6 of the division of the Hunter  land, and refers to the Atkin- 
son map filed in the Special Proceeding in the office of the Clerk of the 
Superior Court in Hal i fax  County. ,Take Shearin, a registered engineer 
and witness for the plaintiffs, testified on cross-examination : "Yes, I also 
looked a t  this map of Record in Halifax in making my survey. I 
consulted this map. Lot No. 6 shown on this map is the same property 
owned by Mr. Spears." Then Shearin was asked: "Would you read to 
the jury what that  map shows the call to be?" Over the plaintiffs' objec- 
tion and exception No. 1 the witness was permittel3 to answer. 

Ju l ian  Trailer, a registered engineer and witness for the plaintiffs, 
testified on cross-examination: "Yes, I checked this map  on m y  survey, 
also r an  this complete line out and then made an a igle. Yes, there is one 
turn  on that map. There are  two turns i n  my  map. Q. And the one you 
took from the record, isn't there? Objection. Overruled. Plaintiffs' 
Exception S o .  2. A. There is two turns in  here." 

I t  appears to us that  the evidence clearly shows that  the map introduced 
in  evidence by the defendant, over the plaintiffs' objection, was a part  of 
the Records in the Office of the Clerk of the Superior Court of Halifax 
County. 

I t  also seems from the Records referred to in the pleadings and from 
the evidence that  Janie  R. Hunter  and Jennie B. Hunter  are the same 
person. I n  addition, plaintiffs in objecting to the admissibility of the 
map, make no intimation that  they were different persons. 

The Atkinson map is referred to in plaintiffs' Complaint, was con- 
sulted by their witness Shearin, was checked by their witness Trailer, in 
their surveying the line contended for by plaintiffs, purports to  be over 
30 years old, seems to have been made a t  the instalwe of Janie  R .  Hunter  
and the others i n  the E x  Parte Proceeding, and accepted by her and 
them while owning the land as a true representation of Janie  R. Hunter's 
land, x a s  relevant to the inquiry, was produced from proper custody, and 
on its face was free from suspicion. I t  was admissible in  evidence under 
the Ancient Documents Rule. Sicho lson  v. l h - e k n  Lumber Go., 156 
S .C .  59, 72 S.E. 86, 36 L.R.A. (N.S.)  162; T h o m p s o n  I ) .  Buchanan, 195 
N.C. 155,141 S.E. 580; 20 Am. Jur . ,  Evidence, Sevs. 932-934; Stansbury, 
S. C. Evidence, Sec. 196;  32 C.J.S., Evidence, Sec. 746. 
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Gates v. XcCormicl~, 176 S . C .  640, 97 S.E. 626, relied upon by plain- 
tiffs is distinguishable because proper or natural custody was not shown. 

The plaintiffs make no contention in their brief that  any of the testi- 
mony based on this map was incompetent, except that  the introduction 
of the map was error. There was no error i n  admitting the map in evi- 
dence, and in admitting the testimony based thereon, and Exceptions l, 2, 
3, 4, 22, 23, 24 and 25 are overruled. 

Under their second head in their brief plaintiffs group, and assign as 
errors their Exceptions 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17 and 18, 
contending that  the Trial  Court erred in admitting evidence as to the 
general reputation of the beginning of the boundary line and of the bound- 
ary  line between the lands of plaintiffs and defendant because the evidence 
did not show, as plaintiffs contend, that  such reputation arose ante litem 
motam. 

Under their third head in their brief plaintiffs group, and assign as 
errors their Exceptions 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17 and 18, 
contending that  the Tr ia l  Court erred "in admitting testinlony as to 
declarations made by a person deceased when he mas the owner of defend- 
ant's land and testimony based upon such declarations." 

I t  is elementary learning that  an assignment of error must present a 
single question of law for consideration by an  appellate court. As to 
when it is proper to group more than one exception under one assignment, 
see Dobias v. White, 240 N.C. 680, 83 S.E. 2d 785. 

Such grouping of exceptions necessitates "a voyage of discovery" to 
ascertain which of the evidence admitted over objection and exception was 
of general reputation, and which of cleclarations, and mould seem to 
approximate a broadside assignment. 

This Court said in Peltz v. Burgess, 196 N.C. 395, 145 S.E. 781 : "We 
have often held that  common reputation, to be admissible, should have its 
origin a t  a time comparatively remote, a l ~ m y s  ante Zitem motam, and 
should attach itself to some monument of b o u n d a r ~  or natural  object, or 
be fortified by evidence of occupation and acquiescence tending to give 
the land some fixed and definite location." 

The summons in this case was iswed 16 September 1953, and served 
upon the defendant the next day. One of the plaintiffs testified, ('I hare  
owned this land that  is in contention since 1951." There is no evidence 
in  the Record that  there was any dispute orer the boundary line before 
1951. 

Plaintiffs' Exceptions 5, 6, 7, 8, 0, 10, 11. 12, 13. 14  and 15 appear in 
the testimony of the defendant Peyton Randolph, Sidney Randolph and 
Jack Whitehead. The evidence admitted over objections and these excep- 
tions is substantially this:  There has been in the community for some 
forty gears or more a general reputation as to the boundary line between 
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the land of plaintiffs and defendant-Sidney Randolph testified he was 
51 years old and had known the general reputation of the boundary line 
since he was big enough to walk around-; and tha t  the general reputa- 
tion is that  the beginning of the line was a Hickory Tree tha t  fell into 
Fishing Creek, and tha t  a wire fence attached to tlie tree ran along the 
line. 

Afterwards without objection Henry  Clay, Calhoun Braswell and 
F rank  mThitehead gave substantially the same testimony as to the general 
reputation of the beginning of the boundary line and the line. 

This general reputation seems to have arisen ar t e  l i t em motam.  Even 
if this evidence were incompetent, exceptions to its admission cannot be 
sustained, because it appears that  testimony of like import mas thereafter 
admitted without objection. Tesenesr  v. X i l l s  Co., 209 S . C .  615, 184 
S.E. 535; Edzcn~cls  c. Junior Order, 220 N.C. 43, 16  S.E. 2d 466; Bel- 
h n r e n  v. Hodyes,  226 N.C. 485, 39 S.E. 2d 366. 

During tlie testimony of Sidney Randolph he $,aid on direct examina- 
tion he was familiar with the boundary line. Counsel for plaintiffs a t  
that  point was permitted to question him and the Record shows this : 

"Mr. Randolph, who told you what the dividing line was? 
"A. Well, i t  has been there ever since I can remember. Father  and 

ererybody around there knew that  was the line. 
"He owned it a t  the time he told you 
"A. Yes. 

OBJECTION 

((THE COURT. I will permit him to say whether he knows the reputa- 
tion but not what i t  is." 

Afterwards Sidney Randolph gave testimony a!$ to the general reputa- 
tion. The  testimony of Sidney Randolph as to the boundary line was 
not what his father told him, but its general reputation. 

The  assignments of error based on exceptions ,i to 15, both inclusive, 
are overruled. 

Jack  Whitehead, a witness for defendant testified that  he  knew the 
general reputation as to the beginning point of the dividing line between 
the lands of plaintiffs and defendant, and had known i t  since he mas 6 
years old. H e  then testified as to the general reputation of the line. 
TVhitehead v a s  then asked by counsel for plaintiff', ~ v h o  was permitted to 
interrupt  the direct esamination: "TITho told SOU where that  line was?  
-1. N r .  Pau l  Randolph and Mr. Walker Hunter.  Mr. Hunter  mas inter- 
eqted in the lands? 9. Yes." Motion to strike witness' testimony. Orer-  
ruled. Plaintiffs' Exception 16. "And N r .  Randolph, he owned i t  too? 
A. At  that  time he did, yes." Xotion to strike witness' testimony. Over- 
ruled. Plaintiffs' Exception 17. On cross-examination this appears i n  
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tlie Record in narra t i re  form, not in questions and answers : "Ur.  Paul  
Kandolph is one ~ h o  told me what I have testified to about the dividing 
line, tlie fence being the diriding line. I hare  had Mr. William Ran- 
dolph tell me the same thing. I think Pau l  Randolph was the owner of 
the land a t  the tinie he made the statement. M o ~ ~ o x  TO STRIKE witnea-' 
testinlong--OVERRCL~D-plaintiffs' ESCEPTIOK 18." 

There is no evidence in  the Record that  Tl'illiam Randolph had ever had 
any interest i n  defendant's land. I t  would seem that  Walker IIunter  
owned adjoining land, but tha t  Walker Hunter  had never had any interest 
in the defendant's land. 

The mere fact  that  a deceased declarant as to boundaries owns an 
atljoining tract of land does not necessarily make him interested, and 
render his declaration incompetent. Bethea 2.. Byrd,  93 N.C. 141; Leltis 
v. Lumber  Co., 113 N.C. 55, 18 S.E.  52;  Sullivrrn v .  Blount ,  165 S.C.  
7,  SO S.E. 592. Declaration of a deceased owner of adjoining land as to 
where his corner was is incon~petent, because he is interested. Chrisco v. 
Yolo ,  153 N.C. 434, 69 S.E. 422. Walker IIunter  told Whitehead where 
the boundary line wai bet~i~een tlie land onmed by plaintiffs and that  
owned by defendant. N o  interest of Hunter's is made to appear. 

Plaintiffs say in their brief: "Likewise it x-as error to  ha re  allowed 
thc xitness Jack  TJThitehead to testify, 'Xr .  P a u l  Raiidolpli is one who 
told me what I hare  testified to about the diriding line, tlie fence being 
the divicling line' (Plaintiffs' Exception 18 (R p 25) xi-hen Pau l  Ran- 
dolph v a s  the owner of the defendant's land a t  tlie tinie he made the 
statement and therefore the other testimony given by X r .  Thitehead 
cowred by plaintiffs' exceptions numbers 12, 13, 14, 15, 16  and 17 (R 
pp 23. 24) was inadmissible." 

What Pau l  Randolph told Jack Whitehead was brought out by plain- 
tiffs' connsel. The source of Jack  Whitehead's knowledge of the general 
reputation of the boundary line was not derived solely from Pau l  Ran- 
dolph. Even conceding that  what Pau l  Randolph told him was incompe- 
tent as a source of infornlation as to general reputation, J ack  White- 
head's testimony as to the general reputation should not hare  been strickell 
out, because of testimony of like import later, without objection, by 
Henry  Clay, Calhoun Brasm-ell and F rank  Vhitehcad. Exceptions 16, 
17  and 18 are overruled. 

The  burden is on the appellants not only to show error, but  to  show 
prejudicial error amounting to  the denial of some substantial right. 
Billings I ? .  Renegar, 241 N.C. 17, 54 S.E. 2d 268. This they have not 
done. 

N o  error. 

BARNHILL, C. J., and D~vrn-, J., took no part  in the consideration or 
decision of this case. 
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ROBERT BROWN, sr AKD THROUGH HIS x ~ x ~  F R I I E S D ,  PAUL BROWN, V. 
THE FIDELITY & CASUALTY COMPANY OF NEW YORK. 

(Filed 23 March, 1955.) 
1. Insurance § 13- 

Statutory prorisions applicable to a policy of insurance enter into and 
form a part of the contract to the same extent r s if they were actually 
written in it. 

2. Insurance § 43a- 
A policy of insurance endorsed on its face "N. C. Assigned Risk Plan" 

is governed by the Motor Vehicles Safety and Responsibility Act, G.S. 20, 
Art. 9. 

3. Insurance 3 43+ 
Insurer in an assigned risk policy on a truck is not liable for injuries 

inflicted by insured while driving a farm tractor, since a farm tractor is 
not a motor vehicle within the purview of the Uniform Drivers' License 
Act, the statute relating to the registration and certificate of titles of motor 
vehicles, or the Motor Vehicles Safety and Responsibility Aot, G.S. 20-226, 
G.S. 20-6, G.S. 20-7, G.S. 20-8. 

BAKXHILL, C. J., took no part in the consideration and decision of this case. 

APPEAL by plaintiff from Pless, J., a t  September Term 1954, of 
TILKES. 

Civil action by third party to recoyer on automobile policy issued by 
defendant to Council P a t  Hayes under "S. C. Assigned Risk Plan," on 
judgment in prior action for personal injuries su;tained by plaintiff as 
result of actionable negligence of insured in opera3,ion of an agricultural 
tractor-pulling a hay rake upon public highwag-on which execution 
has been returned nulla bona. 

These facts appear to have been admitted in the pleadings: 
1. The plaintiff, Robert Brown, is a minor child, for whom the plain- 

tiff Pau l  Brown, his father, has been appointed next friend, both being 
residents of Wilkes County, North Carolina. 

2. The  defendant, a corporation, duly organized and existing under 
the laws of the State of New York, mas on 20 February, 1951, and prior 
thereto, and on 29 June,  1951, duly authorized and empowered to engage 
in the business of writing casualty insurance in tho State of North Caro- 
lina by the proper agencies of said State, and issued to one Council P a t  
Hayes an  insurance policy designated as an  automobile policy, numbered 
83'-1323995, covering the period from 20 February, 1951 to 20 February, 
1952, which was in effect on 29 June,  1961. 
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I11 addition to these matters, plaintiff alleges in his complaint substan- 
tially the following : 

1. That  a t  J anua ry  Term 1952 of Wilkes County Superior Court 
plaintiff recorered judgment against Council P a t  I-Iayes in  sum of $8,000 
as damages for pcrsonal injuries to Robert Brown sustained on 29 June,  
1951 as result of the negligent operation of '(a motor vehicle" by said 
Hayes ;  that  said judgment has been duly docketed in office of Clerk of 
Superior Court of said county; and that  execution was duly issued 
thereon to Sheriff of T i lkes  County, and has been returned "7zulla bona"; 
and that  Council P a t  Hayes is without sufficient property of any char- 
acter to satisfy the judgment. 

2. That  pursuant t o  the terms of the automobile policy of insurance 
Number VF-1323995, issued to Council P a t  Hayes as above stated, de- 
fendant agreed to pay on his behalf all sums of money ~vhich  he should 
become obligated to pay by reason of liability imposed upon him for 
damages because of bodily injury sustained by any person,-within a 
limit of $5,000 as to each person. 

3. That  the said policy of automobile insurance mas issued by the 
defendant to Council P a t  Hayes under and pursuant to the laws of the 
State of S o r t h  Carolina and specifically the statute known as The Finan- 
cial Responsibility Act, under what is known as the assigned risk plan. 

4. That  defendant was duly notified of the injuries to the person of 
Robert Brown a t  the time, or shortly after, they occurred and defendant 
had due opportunity to defend the suit instituted by plaintiff against 
Coullcil P a t  Hayes;  but that  defendant denied that  the policy covered the 
case, and would not defend the action. 

5. That  defendant is justly indebted to plaintiff in amount of $5,000 
with interest. 

Defendant answering denied these allegations of the complaint. 
And at the September Term 1953 of Wilkes County Superior Court, 

and upon motion of defendant, plaintiff was ordered to  amend his corn- 
plaint in such manner as to  describe the motor vehicle to which reference 
is made in the complaint and which the insured is alleged to have been 
operating. 

Pursuant to this order plaintiff amended his complaint by alleging that  
"the said Council Hayes was operating a four-wheel, self-propelled motor 
vehicle, being used a t  the time of said accident as a passenger vehicle and 
while being so used, possessing the nomenclature of an  automobile; that 
said vehicle is capable of being used as a tractor and when so being used 
as a tractor possesses the nomenclature of a farm tractor." 

And the record shows that  a t  September Term 1954, "after the jury 
was impaneled, the court conferred with the attorneys, and following said 
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conference the attorneys for the plaintiff and defendant stipulated as 
follows : 

"The recovery obtained at  the January 1952 Tttrm of Wilkes Superior 
Court in the cause of the plaintiff against Council (Pet)  Hayes, was 
based upon an accident occurring June 29, 1951 on Roaring River Street 
in  the village of Mountain View (population approximately 400)) Wilkes 
County. The evidence for the plaintiff tends to show that he was riding 
a bicycle on said street, that he overtook and passed Council (Pet)  Hayes, 
who was operating a 1946 Ford tractor pulling a hay rake, a picture of 
said tractor and rake being made a part of these ~jtipulations. After the 
plaintiff had passed this vehicle he heard a noise as if the motor had 
speeded up and was struck from the rear by said vehicle, sustaining cer- 
tain personal injuries. Upon suit being brought by the plaintiff against 
Council (Pet)  Hayes, the defendant insurance company herein was noti- 
fied of the pendency of the action and declined to defend the same upon 
the grounds that it was not liable under its policj No. V F  1323995 with 
the endorsements thereto, upon which the premiums had been paid, and 
which was in effect at  the time of said accident under the provisions of 
the Financial Responsibility Act as it existed in 1951. Judgment by 
default and inquiry was obtained, and upon the lnquiry at the January 
Term 1952 plaintiff obtained a recovery of $8,OC)O. This suit was insti- 
tuted for the purpose of holding the defendant 111:urance Company liable 
to the plaintiff for said judgment after execution had been returned 
'unsatisfied' against Council (Pet)  Bayes. The policy together with the 
endorsements, is hereby made a part of these stipulations. 

"The plaintiff is in position to offer evidence tmding to show that the 
tractor was not the property of the insured, C o ~ n c i l  (Pet)  Hayes, and 
the defendant is in position to show that it did belong to Council (Pet)  
Hayes. The plaintiff proposed to offer evidence of C. C. Faw, Jr. ,  of the 
Faw Insurance Agency, through whom said policy was assigned, and to 
whom the premium was paid, that an endorsement was made to said 
policy changing the vehicle designated in said policy from a 1948 Model 
half ton pickup truck to a 1948 Ford two-door sedan. That this endorse- 
ment was made and was in effect prior to June 29, 1951, the date of the 
injury to the plaintiff. That in the issuance of the insurance policy, the 
paragraph appearing in the insurance policy, to-wit, paragraph fire. 
designated as 'the purpose for which the automobile is to be used' is gov- 
erned by the character and type of motor rellicle described in the policy. 
That when the motor vehicle is described as a truc~k, the purpose is desig- 
nated under paragraph five as commercial. That when the motor vehicle 
described in the policy is a passenger vehicle, that the purpose, under 
paragraph five, is designated as pleasure and business. 
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"The defendant objects to the introduction of this evidence of C. C. 
Faw, Jr . ,  and the court, for  the purpose of this stipulation, overruled 
said objection. 

"The above stipulations are made in the interest of time and to save 
unnecessary expense to  constitute the evidence which would have been 
offered by the plaintiff, and are accepted by the court i n  order that  the 
main point a t  issue, that  being whether or not the tractor described in the 
stipulations is covered by the insurance policy, can be presented and 
determined by the Appellate Court." 

And that  "upon the foregoing stipulations, the court was of the opinion 
that  the plaintiff's cause of action should be dismissed as of nonsuit, and 
in deference to said opinion, the plaintiff submitted to judgment of volun- 
tary nonsuit and gave notice of appeal to the Supreme Court." 

"Consented to : 
W. H. McElwee, Jr. 
Trivette, Holshouser S: Mitchell, 
Sttorneys for Plaintiff. 

Patr ick & Harper,  
Attorneys for Defendant." 

This judgment followed: "This cause was heard before the under- 
signed presiding Judge, and a jury. Upon the stipulations entered in the 
record, the Court mas of the opinion and so held that the cause should 
be dismissed as OJ nonsuit, and in deference thereto the plaintiff submits 
to judgment of voluntary nonsuit. 

"It is therefore ORDERED, ADJCDQED A A U  DECREED that  the cause be 
and is hereby dismissed as of voluntary nonsuit, and the plaintiff is taxed 
~ ~ y i t h  the cost." 

To the respectire rulings of the court that  the plaintiff's cause of action 
should be dismissed as of nonsuit, and to the signing of the judgment, 
plaintiff excepted, and appeals to Supreme Court and assigns error. 

1Y. H.  X c E l w e e ,  Jr., a n d  T r i c e t t e ,  Ho l shouser  & Mitche l l  for  p la in t i f f ,  
appe l lan  f. 

P a t r i c k  if H a r p e r  f o r  d e f e n d a n t ,  appel lee .  

WIXBORKE, J. The stipulations on which the ruling of the tr ial  court 
Tras made to rest are manifestIy insufficient to make a case for the jury. 

Admittedly the main point a t  issue is whether or not the tractor de- 
scribed in the stipulations is covered by the insurance policy on which 
the action is based. 

The automobile, described in  the policy, is a "1948 Ford 1% T. Pickup 
Truck," and the purpose for which it is to be used is "Commercial." 
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And the tern1 "commercial" is defined "as use principally in  the business 
occupation of the named insured as stated in declaration 1, including 
occasional use for personal, pleasure, family, and other business pur- 
poses." The occupation of the named insured is '(Farmer & Garage 
Owner." 

Xoreover, the policy provides in paragraph V as to "Use of other auto- 
mobiles." "If the named insured is an individual w'lo owns the automo- 
bile classified as 'pleasure and business' . . . such insurance as is afforded 
by the policy for bodily injury liability, . . . applies with respect to any 
other automobile subject to the following provisions : 

"(a)  With respect to the insurance for bodily injury liability . . . the 
unqualified word 'insured' includes (1) such named insured (2 )  . . . or 
( 3 )  any other person . . . responsible for the use by such named insured 
. . . of an  automobile not owned by or hired by such other person . . ." 

Also i t  may be noted that  the vehicle is mentiolled in the policy as 
"Automobile," and not as '(Motor vehicle.'' 

Furthermore the policy is endorsed on its face "N. C. Assigned Risk 
Plan." Tha t  plan is provided for in  the Motor Vehicle Safety and Re- 
sponsibility Act, 1947 Session Laws of N. C., Chapter 1006, codified as 
Art. 9 of Chapter 20 of General Statutes. 

"Where a statute is applicable to a policy of insurance, provisions of 
the statute enter into and form a part  of the policy to the same extent as 
if they were actually written in  it," so wrote Ervin, ,T., in the recent case 
of Hozuell e. Indemnily Co., 237 K.C. 227, 74 S.E. 2d %lo. 

Turning now to the 11otor Vehicle Safety and Responsibility Act, G.S. 
20-226, in  effect on 29 June, 1951, the date on which plaintiff sustained 
the injury here inrolred, i t  is seen that the General Assembly declared 
that "unless a different meaning is clearly required by the context,'' the 
term '' 'motor vehicle' means erery vehicle wliich is self-propelled, or 
designed for self-propulsion, and every rehicle drawn, or designed to be 
drawn, by a motor rehicle, and includes every d e ~ ~ i c e  In, upon or by which 
any person or property is or can be transported or drawn upon a highway, 
except devices moved by human or animal power, ant1 devices used exclu- 
sively upon stationary rails or tracks, a n d  cehicles u d  i l l  fhis  S fa fe  but  
n o t  required t o  be licensed by t h e  State." (Italics ours.) 

And now adverting to P a r t  3 of Chapter 20 of the General Statutes, 
entitled "Registration and Certificates of Titles of Motor Vehicles," like- 
wise effective on 29 June,  1951, it is seen in  G.S. 20-51 that there shall 
be exempt from the requirement of registration and certificate of title, 
among others, "f. Fa rm tractors equipped with rubber tires and trailers 
or semi-trailers when attached thereto and when used by a farmer, his 
tenant, agent or employee in  transporting his own farm implements, farm 
supplies, or farm products from place to place on t'le same farm, from 
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one farm to another, from fa rm to market, or from market to farin. 
This exemption shall extend also to any tractor and trailer or semi- 
trailer while on any tr ip within a radius of ten miles from point of 
loading . . ." 

Indeed in Article 2 of Chapter 20 of General Statutes, entitled "Uni- 
form Drivers' License Act" i t  is provided in G.S. 20-6 that  unless another 
meaning is clearly apparent from the language or context or unless such 
construction is inconsistent with the manifest intention of the Legisla- 
ture, terms used in this article shall be construed as follows: "'Motor 
vehicle' shall mean any rubber tired rehicle propelled or drawn by any 
power other than muscular, except aircraft, road rollers, street sprinklers, 
ambulances owned by municipalities, baggage trucks, and tractors u s ~ d  
about railroad stations and yards, agricultural tractors, industrial trac- 
tors used in and around warehouses and yards, and such rehicles as run 
only upon rails or tracks." (Emphases ours.) 

And in G.S. 20-7 i t  is declared, among other things, that  "except as 
otherwise provided in Sec. 20-8, no person shall operate a motor vehicle 
over any highway in  this State unless such person has first been licensed 
as an operator or a chauffeur by the Department under the provisions of 
this article." 

And in G.S. 20-8 there is exempted from license "(b) any person while 
driving or operating any road machine, farm tractor, or implement of 
husbandry temporarily operated or moved on a highway." 

Therefore it is manifest from a reading of the provisions of the g o t o r  
Vehicle Act, Chapter 20 of the General Statutes, that farm tractors are 
not to be considered motor vehicles ~vi th in  the prorisions of the Uniform 
Drivers' License Act, the statute relating to the registration and certifi- 
cate of titles of motor vehicles, or in the Motor Vehicles Safety and 
Responsibility Act. Hence the farm tractor involved in the case in hand 
is not covered by the policy of insurance on which this action is founded. 
Thus whether or not the stipulation of the parties on which decisions 
below rests declares the o~mership  of the farm tractor, is immaterial. 

The judgment of nonsuit from which this appeal is taken is 
Affirmed. 

BARSHILL, C. J., took no part  i n  the consideration and decision of this 
case. 
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13. 11. KEITH AKD J. H. WICKER T/A KEITH AN11 WICKER v. 11. 0. 
WILDER, WADE WILDER, JOHX SR'IPES A K D  C. 9. GAIR'ES A K D  H. B. 
GAIXES, T/A GAINES LUMBER COMPANY. 

(Filed 23 March, 1933.) 

1. I+aud §§ 9, 1 S A l l e g a t i o n s  and  evidence held sufficient to  make ou t  
case of f raud i n  sale of timber. 

The allegations and eridence were to the effect .hat defendants were 
acting in concert in procuring plaintiffs to purchase. timber, that one of 
defendants pointed out the lines and boundaries of an adjacent tract and 
represented that  i t  13-as included in the sale, that the timber on the adja- 
cent tract was of considerable value, constituting an inducement to plain- 
tiffs to purchase, that  the defendants admitted the adjacent tract was not 
included in plaintiffs' deed, and that  defendants male  the misrepresenta- 
tion with linowledge of its falsity or in conscience ignln-ance of its truth for 
the purpose of inducing plaintiffs to purchase. Held: The allegations 
were sufficient to overrule defendants' demurrer and ihe evidence was suffi- 
cient to overrule defendants' motion to nonsuit. 

8. F r a u d  § l- 
An action will lie to recover damages for false and fraudulent repre- 

sentations in the sale of property when it  is made to appear that such rep- 
resentations were calculated and intended to induce the purchase and were 
reasonably relied on by the purchaser to his injury and damage. A mis- 
representation is material if i t  induces the other party to act. 

3. F r a u d  ?J 5- 
The rule that  if the parties are  on equal terms and the purchaser has 

linowledge of the facts or means of information readi y available, an action 
for fraud mill not lie for material misrepresentation unless the seller pre- 
vents the purchaser from making use of his lrnowletlge or information, is 
subject to the exception that  an action will lie when the seller malies a 
positive and definite representation which the purchaser does and is en- 
titled to rely upon, and the representation is of a character to induce a 
person of ordinary prudence to act to his damage. 

4. Same- 
Where standing timber is conveyed by a deed describing the lands as  

a named tract without setting out the boundary lines, and one of the 
brokers points out the boundary lines of an adjacent tract and falsely and 
fraudulently represents that  such adjacent tract is exbraced in the descrip- 
tion in the deed, the purchasers a re  entitled to rely upon such positive, 
representation and may maintain an action for fraud, notwithstanding that  
they could have ascertained by an accurate survey whether the adjacent 
traet was included in the description in the deed. 

5. Partnership ?J 5- 
E~ach person engaged in a joint or common enterprise in the sale of 

timber to purchasers is responsible for the acts and i-epresentations of the 
others in negotiating the sale, and if any one or more of then1 makes false 
representations to the purchasers or either of them, such representations 
a r e  regarded in law as  having been made by all the sellers. 
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6. Samv : Trial § 17- 
Wlicre testimony of an admission niade by one defendant after the con- 

summation of the transaction is properly limited by the court to be con- 
sitlcred only against tlir indi~idual making the statenlent, exception thereto 
cannot be sustained. 

7. Appeal and Error 3 20- 
Esceptions not brougilt forward as seyarxte assignments of error and 

not discussed in the brief are deemed abandoned. Rule 2 8 ;  Rule 19 ( 3 ) .  

B . ~ R \ I I I T T ,  C .  J., took no ln r t  in the consideration or decision of this case. 

AFPE.\L by defendants VTilder from B o ~ l e ,  J., September Term 1954 
of LEE. 

C i ~ i l  action to reco\-er damages for fraudulent representation in the 
sale of standing timber on described lands. 

Plaintiffs entered volnntarv nonsuit as to the defendants Gaines. The 
defendant Snipes did not perfect his appeal. Only the defendant5 T i l d c r  
are non. inrolved. 

The plaintiffs Keith and TTicker are and were associated together in 
the purchase of tiniber and the manufacture of lumber and 71 ere partners 
i n  the transaction out of which this controversy arose. Briefly stated, 
the plaintiffs' evidence tended to show that  the defendants T i l d e r  and 
Snipes were acting together as agents or brokers in the sale of timber and 
timber lands, and that  they negotiated ~ v i t h  the plaintiffs and succeeded 
in  inducing them to purchase the standing timber on a tract of land in 
Orange County kno~v11 as the Thompson-Hicks or Umstead land, con- 
taining 713 acres, belonging to C. S. and H. B. Gaines, a t  and for the 
price of $32,000. Upon delivery of the deed executed by the owners of 
the land, the plaintiffs paid, as directed, $27,500 for the benefit of the 
owner,, and $4,500 to the defendants Wilder and Snipes as their com- 
missions. 

The plaintiffs alleged-and offered testimony tending to s1101~-that 
in the negotiations leading u p  to the purchase, and a t  the time of tlw 
personal inspection and examination of the standing timber on the land, 
the defendants Wilder and Snipes represented to the plaintiffs that  the 
timber thcn being sold included that  on a tract of 29.70 acres, ~vhich is 
particularly described in the complaint. I t  was testified by the plaintiffs 
that  one of the defendants Wilder showed the 29.70-acre tract to the 
plaintiffs and pointed out the lines and boundaries thereof and repre- 
sented that  the timber thereon, rvhich was of considerable ~ a l u e ,  was a 
part  of the tiniber being sold; that  after the sale was consummated and 
the price paid, i t  was found that  the 29.70-acre tract belonged to someone 
else. and the defendants admitted i t  was not covered by the deed the 
plaintiffs received. Plaintiffs' testimony n.as also to the effect that  de- 
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fendant Snipes signified his willingness to refund 21 portion of the pur- 
chase price equivalent to the value of the timber on the 29.70-acre tract, 
but the defendants Wilder declined to do so, contending the transaction 
x a s  free from fraud. 

The plaintiffs alleged tliat the represwtations made by the defendants 
were false; that  the defendants knew they were false or that the repre- 
sentations were made by the defendants with conscious ignorance of their 
t lx th  for the purpose of inducing plaintiffs to purchase the timber; and 
that  the plaintiffs relied thereon and were induced thereby to purchase 
and pay the price, to their damage in tlie sum of $2,500. 

The defendants denied that  they made the representations as alleged, 
and, on the contrary averred that they were ignorrunt as to the correct 
boundaries of the land which belonged to Gaines and so advised the plain- 
tiffs. The defendants also denied thal they s h o ~ w d  the plaintiffs the 
boundary lines of the 29.70-acre tract and alleged thz t the plaintiffs knew 
the land belonged to Gaines and that  information as to its extent was 
equally open to tlie plaintiffs. They pointed out tliat the deed wllich the 
plaintiffs accepted described and identified the entire body of 713 acres 
of land merely by the names of former owners, and was without covenants 
of warranty, and that  the plaintiffs had ample opportunity by surrey to 
determine accurately the lines and boundaries of the land on which the 
timber purchased was standing; and that  the transaction was ~ i t l i o u t  
fraud or fraudulent representation on their part. 

I n  response to issues submitted without objection tlie jury found for 
its verdict that (1) the defendaats falsely and fraudulently represented 
that  the timber on the 29.70-acre tract was within tlle boundaries of the 
timber being sold ; (2)  tha t  plaintiffs were damaged thereby; and ( 3 )  tha t  
plaintifis were entitled to recover $1,500 therefor. 

From judgn~ent in accordance with the verdict tli3 defendants T'Tilder 
al~pealed. 

H o y l e  S. I Ioy le  and J .  G. Edlcnrds  for plaint i f f s ,  ~ ~ p p e l l e e s .  
Galsin, Jackson  ie. G n c i n  for defendnn fs ,  appellant3:. 

DEWS. J. The defendants demurred ore tenus  on the ground that  in- 
sufficient facts were alleged in  the complaint to sustain an action for 
damages for fraud, and again a t  the conrlusion of all the evidence moved 
for judgment of nonsuit on the ground that the evid~?nce was insufficient 
to warrant  its submission to the jury. The trial judge overruled the 
demurrer and denied the motion to nonsuit. 

The assignments of error based on these rulings c4annot be sustained. 
The allegations of the complaint are sufficient to state a cause of action 
for the recovery of damages for false and fraudulent representations 
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inducing the purchase of the timber described, and the eridence offercd 
by the plaintiffs tended to support these allegations. Roberson 1 % .  11'11- 
l i ams ,  240 X.C. 696, 83 S.E.  2d 811; C'ofit~ltl v. Gn'fjfn, 238 K.C. 373, 
78  S.E. ad 131; X f q .  Co. 1 . .  T a y l o r ,  230 X.C. 680, 55 S.E. 2d 311. 

I t  is an  established pr i l ic ip l~  of law that an  action will lie to recover 
damages for falce and fraudlilent representation in the sale of property 
n-hen it is made to appear that such representations were calculated and 
intended to induce the purchaw and were reaqonably relied on bp the pur- 
chaser to his injury and damage. 

The rule is accurately stated in Cofield v. Gvifin, supra ,  as fo l lom:  
"The essential elements of fraud are these: ( I )  That  defendant made 

a representation relating to some material past or existing fac t ;  ( 2 )  that 
the representation n a s  false; (3)  that  hen he made it, defendant knew 
that  the representation was false, or made i t  recklessly, t ~ ~ i t h o u t  any 
kno~vledge of its t ruth and as a positive assertion; (4)  tha t  defendant 
made the representation with intention that  i t  should be acted upon by 
plaintiff; (5)  that  plaintiff reasonably relied upon the representation, 
and acted upon i t  ; and (6 )  that  plaintiff t h e r e b ~  suffered injury. P a r k e r  
1 1 .  TT'hitc, 236 S.C. 680, 71 S.E. 2d 122; Foster  v. Snead ,  238 N.C. 338, 
60 S.E.  2d 604; I.-nil I>. T'ail, 233 N.C. 109, 63 S.E. 2d 202. .I false 
representation is material when i t  deceires a person and induces him to 
act. Sfclrnea 1 % .  R. R., I70 S . C .  222, 87 S.E. 43; X a c h i n e  CO. c. Bullock,  
161 N.C. I, 76 S.E. 634." 

The able judge who presided over the trial of this case quoted the 
language of the Cofield case in his charge to the jury. 

Again in G r a y  v. E d m o n d s ,  232 N.C. 681, 62 S.E. 2d T i ,  this Court 
stated a principle applicable to the facts of record here as follow : 

"The defendants bottom their defense on the principle that  the pur- 
chaqer of property seeking redress on account of loss sustained by reliance 
upon a false reprewntation of a material fact made by the seller may not 
be heard to complain if the parties were on equal terms and he had knoml- 
edge of the facts or means of information readily available and failed to 
makc use of his knowledge or information, mless prevented by the sellrr. 
Zlardinq v. Ins. C'o., 218 K.C. 129, 10 S.E. 2d 599; P e y f o n  r .  (r'ri@n, 
105 S .C .  685, 143 S.E. 525. Rut the rule is also well established that one 
to whom a positive and definite representation has been made i i  entitled 
to rely on such repreqentation if the represcntation is of a charactel' to 
induce action by a person of ordinary prudence. and is reasonah17 relied 
upon. 23 -2.5. 970. Restatement Torts, sees. 537, 540." 

The principles of law embodied in these and other similar decision. of 
this Court support the nlling of the trial judge. Szvinfon v. Real f?]  Co., 
236 S . C .  723, 73 S.E. 2d 785; Garland I*. Pencgnr,  235 N.C. 517, 70 
S.E. 2d 486; IIa?yrood 1 % .  I I I o r f o ~ l ,  209 X.C. 235, 183 S.E. 280; W a r d  v. 
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H e a t h ,  222 N.C. 470, 24 S.E. 2d 5 ;  M'hitehurst v. Ins .  Co., 149 N.C. 273; 
L a m m  v. Crumpler,  240 N.C. 35 (44) ,  81  S.E. i!d 138; Robersotl 1 % .  

I?idliams, supra;  i l lay v. Loomis, 140 K.C. 350. 
The defendants cite Queen v. Sisk ,  238 N.C. 389, 78 S.E. 2d 152, and 

Wil l iamson  v. I lo l t ,  147 Y . C .  515, in support of their argument that  the 
rule of curcut e m p f o r  applies to the facts of this case to defeat the plain- 
tiffs' action, but we do not think the principle stated in these cases and in  
the other cases of similar import cited are colitrolling here. While the 
deed conveying the standing timber to the plaintiffs described the land 
on which the timber stood as the Thompson-Hicks land and did not set 
out the boundary lines, there was evidence from i;he plaintiffs that  a 
particular parcel of land was falsely and fraudulently represented as 
being embraced within the description in  the deed. 

True  the plaintiffs could hare  ascertained by an  ac3curate survey of the 
lines and boundaries of the land whether the 29.70-acre tract was in- 
cluded ( P l o f k i n  v. Bond Po., 204 N.C. 505, 168 f3.E. 520; Peyton v. 
Griffin, s u p r a ) ,  but the defendants cannot complain if the plaintiffs relied 
upon the defendants' positive representation, as testified by plaintiffs, that  
the timber on this parcel of land mas a part of that being sold. Gray  v. 
Edmonds ,  supra;  Ferebre v. Gordon, 35 S . C .  350. 

Defendants excepted to the following instruction given by the court to 
the jury : 

"Since it appears from the testimony without contradiction that the 
defendants were engaged in a common or joint cnterprise in connection 
with the sale of tlie Gaines timber, the acts and representations of any 
one of them would be regarded in lam as the acts and representations of 
all. I f  any one or more of the defendants made false and fraudulent 
representations to tlie plaintiffs, or either of them, such representations 
would be regarded in law as having been made by all of the defendants to 
both plaintiffs." 

The court correctly stated a principle of law applicable to the e~ idence  
in this case. Dwiggins c. B u s  Co., 230 N.C. 934, 52 S.E. 2d 892; Hall  
v. Y o u n f s .  37 S . C .  235 ; X o d e  v. Penland,  03  N.C. 232; G.S. 59-43. 

The defrndants' exception to the evidence offered by plaintiffs of state- 
ments subsequently made by certain of tlie defendant;, indicatiilg n illing- 
nclss to repag to plaintiffs for the loss suffered, cannot be sustained as the 
court limited this evidence as competent to be conidered only against 
the individual making the statement. 

The defendants noted numerous exceptions to rulings of the court iri 
the admission and exclusion of testimony during the progress of the trial, 
hut these vere  not brought forward as separate assignments of error, and 
some of them are not discussed in the brief. Rule 28;  Rule 19 ( 3 )  ; S .  G. 
B i f t i n g s ,  206 N.C. 798, 175 S.E. 299. However, n.e have examined these 
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exceptions as  they appear  i n  the  record and  reach the conclusion t h a t  
none of them a r e  of sufficient mer i t  t o  justify a new trial.  

Likewise we have considered t h e  exceptions to  t h e  judge's charge a n d  t o  
the  court's fa i lure  to  charge as indicated i n  defendants' brief, and  we a r e  
unable to  discover a n y  e r ror  of which the  defendants can  i n  l a w  complain. 
T h e  j u r y  accepted the  plaintiffs' view of the case on competent evidence, 
and the  court's rulings were free f r o m  substantial error. T h e  verdict 
and  judgment will be upheld. I n  the  t r i a l  we find 

N o  error .  

BARSHILL, C. J., took n o  p a r t  i n  the  consideration o r  decision of this 
case. 

CINDY McDEVITT, VIAXA RAMSEY, ROBBIE  NORTON, CORA GOSNELL, 
ROLLA BI'LLMAN, JAY CHANDLER, J O E  CHANDLER, INEZ CHAND- 
LER,  J IABEL CHANDLER, SADIE CHANDLER, CORA L E E  CUT- 
SHALL. 0 M A  B. HILLIBRD,  PATTERSON BULLJIAN, HARLEY BULL- 
MAN, ROBBIE  BULLAIAN, B E R L I E  B. CVTSHALL, FBYE B. THOMAS, 
W I L L I A l I  CHANDLER, STARLING CHAXDLER, BENJAII IN  CHAND- 
LEE, R U T H  C. RAT, H U B E R T  CHANDLER, MARION CHANDLER, 
ROSA C. BULLMAS, ELMER DAVIS, VIAN D. DOCKERY A K D  AN- 
D R E W  CHASDLER,  r. DEWEY CHANDLER A X D  PATTERSON CHAND- 
LER.  

(Filed 23 March, 1936.) 
1. Judgments § 33a- 

A judgment of compulsory nonsnit or dismissal not involving the merits 
of the case is not a bar to a subsequent action. 

2. Same- 
Where after plea of sole seizin in a partition proceeding, the proceeding 

is nonsuited for matters not involving the merits, the judgment will not bar 
a snbsequent action between the parties to cancel a deed as  being a cloud 
on title. 

3. Deeds 5 2a (2)- 

Whether a grantor has sufficient mental capacity to execute a deed is 
not a question of fact, but is a conclusion which the law draws from certain 
facts as  a premise, such as  m-hether the grantor understood the nature 
and consequences of his act in making the deed, whether he Bnew what 
land he was disposing of and to whom, etc. 

4, Same: Evidence § 47- 
In this action to set aside a deed for want of mental capacity in the 

grantor. a new trial is awarded for comments made and testimony elicited 
by the presiding judge which had the effect of permitting the  witnesses to 
testify that  grantor did not have sufficient mentaI capacity to execute the 
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deed rather than limiting the testimony to the facts from which the law 
might draw the inference of mental incapacity. 

BAX~HILL.  C. J., and DEVIS, J., t00B no part in the consideration or decision 
of this case. 

APPEAL by defendants from IVhi tmire ,  Specicrl Jud!ge, and a jury, a t  
October Term, 1954, of M a ~ ~ s o s .  

C i ~ i l  action to set aside a deed made by Aldenas Chandler, widow of 
D. I?. Chandler, to t ~ o  of her sons, Patterson Chandler and Dewey 
Chandler, conveying lands located in Madison C'ounty. 

The deed is dated 3 March, 1!)50. It was acknowledged and filed for 
registration the next day. Adenas  Chandler died intestate the following 
6 February, 1951. Thereafter her other children and heirs at law insti- 
tuted this action against Patterson and Dewey Chandler, asking that  the 
deed be set aside upon allegations of mental incapacity and undue in- 
fluence. 

The defendants by answer denied the material al1eg:ltions of the com- 
plaint and set u p  as res judiccrtu a former judgment i r  a proceeding for 
the partition of the locus i n  quo,  to which the defendants and most of the 
plaintiffs herein were parties. The partition proceeding was instituted 
21  March, 1950, during the lifetime of Aldenas Chand er, apparently on 
the erroneous theory that  the land was owned in fee by D.  F. Chandler 
at the time of his death. I n  the former proceeding the defendants herein 
denied petitioners' allegations of title and pleaded sole seizin. -It the 
trial of the former proceeding, when the petitioners had put on their 
evidence and rested their case, the defendants' motion f s r  judgment as of 
nonsuit was allowed and judgment was entered in accordance with the 
ruling. 

When the instant case came on for trial the court, after conqideration 
of the judgment roll in the former proceeding, concluded as a matter of 
law that  the judgment as of nonsuit was not a bar to  bhe instant action 
and resolved the plea of res jucticuta against the defendants. T o  this 
ruling and to others made during the course of the tr ial  relating to the 
exclusion of evidence bearing on the plea of res judicaia, the defendants 
excepted. The  instant case was submitted to the jur;ir on these issues, 
which were answered as indicated : 

"1. V a s  Aldenas Chandler mentally incompetent on March 3, 1950, to 
execnte the paper writing purporting to  be a deed from her to  the defend- 
ants Dewey Chandler and Patterson Chandler, as alkged in the Com- 
pla in t?  Snswer : Yes. 

'(2. Was the execution of the said paper writing procured by the undue 
influence of Dewey Chandler and Patterson Chandler, as alleged in the 
Complaint ? Answer : So." 
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From judgment entered on the verdict, declaring the deed a nullity and 
setting i t  aside, the defendants appeal, assigning errors. 

C a l z ~ i n  R. E d n e y  for plaintif fs,  appellees. 
A. E. Lenke and Charles  E. X a s h b u r n  for defendants ,  appellants.  

J o ~ ~ s o s ,  J. The court below properly rulcd that  the judgment in the 
former proceeding is no bar to the instant action. The general rule is 
that  a judgment rendered on any ground not involving the liierits of the 
action may not be used as a basis for the operation of tlie doctrine of res 
judicafn .  S f e e l e  2). B e a f y ,  215 K.C. 680, 2 S.E. 2d 851; 30 Am. ,Jur., 
Judgments, section 208; 50 C.J.S., Judgments, section 626. See also 
Gaitlzer Corpora f ion  zj. S k i n n e r ,  ante ,  532. And the rule is well ettab- 
lislied that a judgment of compulsory nonsuit or dismissal not inrolving 
the merits of the case is not a bar to a subsequent action. Bradshatc  v. 
Rani . ,  172 S . C .  632, 634, 90 S.E. 789, 790;  Hntson 7'. L n m r l r y  Co., 206 
N.C. 371. 174 S.E. 9 0 ;  17  ,lm. Jur.,  Dismissal and Discontinuanc~, .ec- 
tions i f ,  7 8 ,  and 7 9 ;  50 C.J.S., Judgment\, section 632. The judgment 
of cornpuleory nonsuit entered in the partition proceeding n-as no niorc 
than a decision that  an a matter of law the petitioners had not p rod~~ced  
evitleilce sufficient to sustain the cause of action alleged. I t  decided 110th- 
ing on the merits. Hence it is no bar to the instant action to set aside 
tlie deed. Brntlshaw v. B a n k ,  s ~ ~ p r a ;  Sfpple  z'. R e n t y ,  supra.  

Ry another group of exceptions brought forward the defendant.. urge 
that tlie presiding Judge propounded questions and made coninients of a 
prejudicial nature ~ ~ ~ h i l e  the plaintiffs xvere offering their evidence. I t  
suffices to rel-iem three exceptions in this group : 

1. E.xcepfion S o .  22.-The plaintiff Viana Ram.e,v testified on direct 
examination that  in her opinion alldenas Chandlcr "did not have sufficient 
mental capacity on 3 March (1950) to know and understand what prop- 
erty she had. n hat she wanted to do with it. and the legal effect of a deed." 
On redirect examination the witness was further interrogated as fo l lom:  
"Q. Did your mother ever make any .tatemeat in regard to the paternity of 
any of your sisters, and, if she did, is that  part of the facts you base Four 
opinion as to lier mental capacity?" Objection; no ruling. "Q. I s  that 
statement ~ l i e  made. if she made a statement, is that  statement part  of the 
facts that you baqe your opinion on lier mental iiicapacity?" Objection; 
o~erru led .  ".I. F e l l ,  die was a t  my  house and she denied Cora and Cindy 
of being my daddy's children; she said they didn't belong to my daddy." 
Xotion to strike. Thereupon the court the following ques- 
tion, to which Exception S o .  22 relates: "Is that a part  of what she said 
upon wliicll you base >-our opinion that  she didn't ha re  the ~nen ta l  ca- 
paci t -  to make a deed? &I. Yes, she didn't hare." 
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2. Exception 1IT0. 24.-Plaintiffs' witness Nell Ramsey testified on 
direc*t examination: "It's my  opinion that  she did not hare  sufficient 
mental capacity to make the deed on 3 March, 1950, and know and under- 
stand what property she had, what she wanted to do with i t  and the effect 
of making a deed. Q. Upon what did you base that  opinion, what obser- 
vation that  you saw, what did she say to you that  made you think- 
(interrupted)-A. On the day she was going back home she said to me, 
she said, I hate to go back home because the boys want me to make a deed 
to them and I want the girls to hare  their share and I will not do it." 
Motion by defendants to strike answer. Then followed the court's com- 
ment to which Exception No. 24 relates: "Well, sir, she says that  is some- 
thing Aldenas Chandler said upon mhich she bases her opinion that  she 
did not have sufficient mental capacity to make a deed. Notion denied." 

3. Exception No. 40.-This exception relates to a qutlstion propounded 
by the presiding Judge to plaintiff's witness Hazel Landers on direct 
examination. The challenged question and the answer thereto, shown 
below, were preceded by this line of testimony: "Q. Do you have an  
opinion satisfactory to yourself on the day you saw hel, on the 17th day 
of February, 1950, as to whether she had sufficient mental capacity on 
that  day that  you saw her to understand without prompting the business 
of making a deed or the business she might have been engaged in, the 
kind and extent of the property to be conveyed in a deed, the way she 
wished to dispose of it, and the effect of making a deec, do you have an  
opinion?" Objection; overruled. "A. N o  sir, not the clay I seen her she 
didn't know anything." By the court :  "He asked you if you had an  
opinion; you must answer that  yes or no. Do you have such an opinion? 
-1. Yes. Q. What is that opinion?" Objection; no ruling. "-1. The day 
I saw her she didn't." The court then propounded the question to which 
Exception S o .  40 relates : "Is i t  your opinion on that  day she didn't have 
sufficient mental capacity to make a deed? 9. KO, she didn't." Motion 
to strike ; denied. 

The rule is well established that  a nonexpert witness may not be per- 
mitted to make the abstract statement that  a grantor "did not hare  suffi- 
cient mental capacity to make a deed." This is so for the reason that  
mental capacity to  make a deed is not a question of fac;. Rather, i t  is a 
conclusion mhich the law draws from certain facts as a premise, such as 
whether the grantor understood what he  was doing-the nature and con- 
sequences of his act in making the deed ; that is, whether he knew what 
land he was disposing of, to whom, and how. Davis v. Davis, 223 N.C. 
36, 25 S.E. 2d 181 ; Lamb I:. Pewy, 169 S . C .  436, 86 S.E:. 179; In  ye Will 
of Lomarc, 224 N.C. 459, 31 S.E. 2d 369 ; In  re Will of Yo&, 231 N.C. 70, 
55 S.E. 2d 791; In  r e  Will of  Tafzinz, 233 N.C. 723, 65 13.E. 2d 351. See 
also Wigmore on Evidence, Third Edition, Vol. TJII, Section 1958. 
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I n  the t r i a l  below the presiding J u d g e  inadvertently made  comments 
and  elicited testimony violative of the foregoing rule. See also G.S. 
1-180. T h e  errors  so made  seem to be of sufficient g rav i ty  to  entitle the  
defendants to  a new trial.  In re Will of L o m a x ,  supra;  In re Will of 
York,  supra. I t  is so ordered. 

S e w  trial.  

BARKHILL, C. J., and  DEVIN, J., took no par t  i n  the consideration or  
decision of this case. 

HOWARD 11. SAWYER v. SUE D. COWELL (ORIGISAL PARTY DEFESDAKT) 
AiW y. S. COWELL, ~ D M I R - I S T R A T O R  OF THE ESTATE O F  SUE D. COWELL, 
~ E C E A ~ E D ,  AXD V. S. COWELL, IsDIVIDUALLY ( ,~DDITI~SAL PAR'TY DEFEKD- 
. ~ K T ) .  

(Filed 23 March, 1956.) 

1. Abatement and Revival § 16 $6 - 
An action which survives disability or death does not abate until a judg- 

ment of the court is entered to that effect. 

2. Same- 
The power of the court to allow an action which survives the death of 

defendant to be continued against defendant's personal representative or 
successor in interest may not be invoked by a plaintift' who has kept his 
action in a semi-dormant condition for a nlumber of years and then called 
defendant's heir into court after the heir, by lapse of time, is unable to 
make good his defense or that defense which the ancestor might hare 
made. G.S. 1-74. 

3. Same-Granting of motion t o  abate af ter  action had been dormant for  
almost seven years held within discretionary power of trial court. 

In  this action to remore cloud on title, i t  appeared that some 6 years 
elapsed after the death of the original defendant before a purported sum- 
mons was served on the heir in his capacity as  administrator, and almost 
5 years elapsed before plaintiff served an amended complaint on him and 
sought to have him joined as a party defendant in his individual capacity 
as heir. Held: The action of the trial court in denying plaintiff's motion 
that the heir be joined as  a  part^ defendant and granting the heir's plea 
in abatement mas within the discretionary power of the court, and no 
abuse of discretion being made to appear, the ruling is affirmed. The heir 
not being made a party renders academic plaintiff's right to amend. 

4. Pleadings § 22- 
Whether the trial court should allow an an~endment to the pleadings 

rests in the court's sound discretion, G.S. 1-163, and the court's ruling 
thereon is not reviewable on appeal. 

BARKHILL, C. J., DEVIN and PARKER, JJ., took no part in the consideration or 
decision of this case. 
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APPEAL by plaintiff from Xorris ,  J., in  Chambers, 31 July,  1954. 
From CAMDEN. 

This matter was heard by his Honor a t  Chambers in Elizabeth City, 
North Carolina, by consent of all parties. I t  was a1f.o agreed that  the 
matter might be heard out of term and out of the couuty; that  the court 
might find the facts and render judgment thereon. 

The facts are as follows: 
1. This action was instituted against Sue D. Conell, a citizen and 

resident of Currituclr Cou~lty,  North Carolina, to remove an alleged cloud 
upon plaintiff's title to certain lands situate in  Camden County, North 
Carolina. (The alleged cloud upon plaintiff's title is the deed referred 
to in the defendant's answer, which deed purports to have been executed 
pursuant to the foreclosure of the deed of' trust referred to in  the com- 
plaint. The plaintiff alleges no such forecalosure took place and that  the 
defendant Sue D. Cowell acquired no rights under said deed.) Summons 
n-as issued 28 September, 1946, and it, together with a c o p j  of the verified 
complaint, was duly served on the defendant 4 October, 1946. The de- 
fendant filed her answer and denied plairitiff's title to the property de- 
scribed in  the complaint, and alleged that  qhe was the :,ole owner thereof, 
har ing  acquired title thereto a t  a foreclosure sale regularly advertised 
and conducted, in accordance with law, and that  she received her deed to 
said premises on 30 November, 1940, which deed is of record in the office 
of the Register of Deeds in Camden County in Book 23 a t  page 270. Sue 
D. Cowell, the original defendant, died 7 October, 1947, and V. S. Cowell 
was appointed as her administrator on IS October, 1947, and filed his 
final account on 14 December, 1948, in C'urrituck Cour ty. 

2. That  on 25 August, 1952, a n  order was entered .hat T'. S. Colvell, 
as administra'tor of the estate of Sue  D. Cowell, be made a party defend- 
ant and that  sulnnioils be served upon him together v i t h  a copy of the 
complaint. That, subsequently, on 17 August, 1953, a paper writing on 
the usual sunlmons form headed "State of S o r t h  Carolina, Pasquotank 
County, IIoward 31. Sauyer,  plaintiff, z.. Sue D. Co~l-ell, 7'. S. Cowell, 
A\dniinistrator of the Estate of Sue D. Co~vell, Deceased," was deliyered 
to T. S. Con-ell by the Sheriff of Currituclr County. That  the purported 
;urnmom bore no date other than the year "1953." ~vas  not signed by the 
Clerk of the Superior Court of any C O U l l T ~ ,  and bore no seal. That  at 
wid time the original action above referred to n-as pending in the S u p c  
rior Court of Camden County. That  ~vi th in  a f e v  days thereafter T'. S. 
C'owell cntcred a special appearance and filed a motiori to disnliq;. 

3. That  on 19  June,  1954, plaintiff, through his counsel, served notice 
on connscl for the defendant T. S. Con~ell, that  he would move t o  have 
TT. S. Cowell, the sole heir of Sue D. Coxvell. made the defendant herein. 
That  attached to the said notice and order n as an " A h n ~ w l e d  Complaint," 
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the first fire paragraphs of which are identical in substance with the 
original complaint ; the sixth paragraph of said complaint alleges dam- 
ages against V. S. Cowell by way of rents and profits and the removal 
of timber from the lands involved since the foreclosure of the said land 
under deed of trust. That  promptly thereafter V. S. Cowell filed an 
affidavit, plea in abatement and motion to  dismiss. 

Upon the foregoing facts, the court held that  the motion to dismiss the 
action against V. S. Cowell, administrator of the estate of Sue D. Cowell, 
deceased, filed by V. S. Cowell, should be allowed; that plaintiff's motion 
to make said V. S. Cowell, individually, a party defendant should be 
denied, and that  V. S. Conell's plea in abatement and motion to dismiss 
the action should be allowed, and entered judgment accordingly. l'lain- 
tiff appeals. assigning error. 

J e ) l n e f t e  ie. P e a r s o n  f o ~  plaintiff, aappellan f. 
L e R o y  cC G o d z u i n  f o r  d e f e n d a n t ,  appe l lee .  

DESSY, J. Tlie appellant concedes that  the attempted service on T. S. 
Cowell as adn~inistrator of the estate of Sue  D. Cowell was a nullity and, 
therefore, totally void. H e  contends, however, that  V. S. Con-ell is the 
real party in interest and should be made the party defendant by proper 
amendment since he acquired the locus  L N  yuo  with full knowledge of the 
pending litigation. 

I t  is prorided in G.S. 1-74 that, " S o  action abates by the death, or 
disability of a party, or by the transfer of any interest therein, if the 
cause of action survives, or continues. I n  case of death, except in suits 
for penaltie. and for damages merely rindictive. or in case of disability 
of a party. the court, on motion a t  any time within one year thereaftw, or 
afterwards on a supplemental complaint, may allow the action to be con- 
tinued by. or against, his representative or successor in interest. . . ." 

The lam- is settled with us that  an  action vliich surl-ires clisability or 
cleat11 does not abate until a judgment of the court is entered to that effect. 
R o , g e n o ~ l  1 % .  L c q g e f t ,  148 N.C. 7, 58 S.E. 596; X o o w  7.. X o o r e ,  151 S . C .  
5 5 8 ,  66 S.E. 59s. 

I n  the present action, the court, after finding the facts, sustained the 
defendant'. plea in abatement. The facts disclose that the action n-aq 
originally instituted on 25 September, 1946; that  complaint and aniwer 
were dul- filed and that the original defendant died on 7 October, 1947. 
KO effort n-a. made to make her administrator a party defendant until 
25 *lugnst. 1952, approximately two years after the estate had been ad- 
ministered. the final account filed and the administrator discharged. 
Likewise, the plaintiff made no effort to make V. S. Cowell, the sole heir 
of Sue D. Co~vell, a party defendant until after the expiration of nearly 
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seven years from her death. Moreover, there is nothing in  the record 
before us to indicate that  V. S. Cowell knew anything about this litiga- 
tion which was pending in Camden County, prior to 17  August, 1953, the 
date on which he was served with a purported sumnlons which appellant 
now admits was a nullity. I n  light of these facts, an abuse of discretion 
in sustaining the plea in  abatement has not been made to appear. Roger-  
son 1).  Legget t ,  s u p m .  

I n  the last cited case the Court. said:  "Certainly the law does not con- 
template that  the plaintiff may keep his action in a semidormant condi- 
tion for seven years, and then, when i t  suits his pleasure or posGbly his 
interest, call the heir a t  lam into court, to find that  by a legal fiction he 
has been deprived of his defenses and called to answer, when by the lapse 
of time he  has become disabled to make good his defense, or that which his 
ancestor may have made. The liberal provisions of the statute permitting 
the continuation of the action after the death of the defendant should not 
be permitted to work out such results." 

Furthermore, it  will be noted that  the plaintiff not cnly sought i n  the 
court below to make V. S. Cowell the party defendant, but also to amend 
his complaint and set up  a claim for rents and profits received by V. S. 
C o n d ,  as well as for rents and profits received by him as administrator 
of the estate of Sue D. Cowell, including such rents and profits as he may 
have received as agent for Sue D. Cowell prior to her death. However, 
the refusal of the court below to make V. S. Cowell a party defendant, 
but, on the contrary, to sustain his plea in  abatement, makes the question 
as to the plaintiff's right to amend academic. Even 30, had the court 
allowed the motion to make V. S. Cowell the party defendant in this 
action, whether or not an  amendment to the plaintiff's pleadings should 
have been allowed, would have raised a question to be determined in the 
discretion of the court. G.S. 1-163; P a r k e r  v. R e a l t y  Po., 195 N.C. 644, 
143 S.E. 254. A discretionary ruling on a motion to amend pleadings is 
not reviewable on appeal. Hogsed v. Pear lman ,  213 S . C .  240, 195 S.E. 
i 8 9 ;  B y e r s  v. Bye,-s ,  223 N.C. 85, 25 S.E. 2d 466; I Iocper  v. Glenn ,  230 
S . C .  571, 53 S.E. 2d 843. 

The ruling of the court below ~v i l l  be sustained. 
Affirmed. 

BARKHILL, C. J., D E ~ I S  and PARKER, JJ., took no part  in the considera- 
tion or decision of this case. 
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JESSE A. OSBORSE, ADMIXISTRATOX OF THE ESTATI: or DOROTHY J E A N  
OSBORSE, x-. CHARLES GILREATI-I. 

(Filed 23 March. 1955.) 

1. Suton~obiles  5 24;he-Evidence held insufficient to  show defendant was 
driving o r  t h a t  h e  interfered with the  operation of the  car. 

Plaintiff's intestate, a 1;-year-old girl, was a guest in defendant's car. 
Plaintiff alleged that the car n7as being operated by  defendant or by some- 
one under defendant's direction and control. Plaintiff's only elirlence on 
the point was testimony of a statement made b~ defendant after tlie acci- 
dent to the effect that  the accident was defendant's fault, and that the 
intestate was driving the car a t  the time of the fatal collision. Held:  
Plaintiff's eridence tends to show that  his intestate was driring a t  the time, 
and the statement of defendant that  it  was his fault was merely an ex- 
pression of his distress of conscience in permitting an inexperienced person 
to drive, and therefore, nonsuit mas properly entered, there being no eri- 
dence that  defendant v7as driving a t  tlie time or that  defendant in any 
manner interfered with the operation of the car. 

2. Same-Sole purpose of G.S. 20-71.1 is to  prove agency when i t  is alleged 
tha t  negligence of nonowncr operator caused the  accident. 

Where the theory of the complaint is that defendant was driving the 
car or that  it  was being driven by another under defendant's direction and 
control, and there is no allegation of agency or of negligence of a n  alleged 
agent, plaintiff cannot call to his aid tlie provisions of G.S. 20-71.1 to prove 
that defendant himself was operating the car or had entrusted its operation 
to one he knew or should have lrnonn was l i k e l ~  to cause an accident by 
reason of incoinpetcncy, carelessness or rwlilessness, since the sole pur- 
pose of the statute is to ~ r o r e  agencr in those cases in which it  is charged 
that  the negligence of a nonowner operator callsed the accident. 

3. Pleadings § 24- 
Allegation and proof a re  both essential. and plaintiff, if he is to succeed 

a t  all, must do so on the case alleged in his complaint. 

BARXIIILL, C. J., tool< no part  in the consideration or decision of this case. 

C PEAL by plaintiff f r o m  Roussenzr, J., Regular  J a n u a r y  T e r m  1955 
of VILRES. 

Civil action to  recorer  damages f o r  n-rongf~il death. 
I11 his complaint the  plaintiff alleges i n  P a r a g r a p h  4 t h a t  a t  the t ime 

his intestate was killed, she "was r iding as  a guest passenger i n  a motor 
~ e h i c l e  belonging t o  the defendant and  being operated by him";  and fur -  
ther  on i n  the  same paragraph  h e  alleged hi. inteqtate, "was r iding i n  the 
motor rclliclc of the defendant which motor ~ e h i c l e  was being operated 
by tlie defendant a t  the time, o r  1). someone mider t h e  direction and con- 
trol of the dcfendaat," and fur ther  on ill the same paragraph  i h e  plaintiff 
alleges tha t  a t  the t ime his i n t e ~ t a t e  n a s  killed, "that the defendant  as 
either operat ing said motor ~ e h i c l e  o r  controlling the operation of the  
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same and that  if the defendant was not operating said motor vehicle that 
he interfered with tlle operation of said motor vehicle, causing said motor 
vehicle to leave the road and causing the same to overturn, resulting in 
tlle death of the plaintiff's intestate." 

The parties stipulated that  plaintiff's intestate met her death by reason 
of i n j ~ ~ r i e e  sustained when a car overturned, n-hich was registered in tlie 
name of the defendant, and owned by him. 
A sumnlarg of plaintiff's evidence tends to shorn t l~ese facts : Plaintiff's 

intestate was a 15-year old girl. Her  mother had n2ver seen her drive a 
car. H e r  father said lie had "seen her under the wheel with help just a 
little; I held lier out of hitting a light post and wii-e fence and a ban!<: 
that  is hon- much I have seen her drive." About 10 : l5  p.m. on the night 
of 10 December 1053, she left her home with C h i t  Johnson. About 1 :00 
a.m. tlic follo~viiig morning she was killed, when the automobile in which 
she was riding overturned on Highway 263 leading to North TTilkesboro. 
These people n-ere in the automobile wlu~n it overtur led:  plaintiff's intes- 
tate, Charles Gilreath, tlle defendant, Clint Jolmson and Margaret Hayes. 
There lvere marks along the left shoulder of tlle highway for a distance 
of about 5 0  feet and skid marks across the highway leading up to the car 
a distance of about 33 feet. 'There were cut and toll1 places in the high- 
r a y  leading up to the rear of the automobile; some of tlie dugout places 
were as niucli as 2 inches, and others ju3t scarred t h ?  surface of the road. 
-ill parts of the autoniobile were torn up : one wheel was off. Tlie body 
of plaintiff's intestate was found with lier head against the right rear 
wheel of the car. 

The only evidence as to the operation of the automobile at the time it 
orerturned is in the testiniony of Dean Ahledge, a S ate Highway Patrol- 
man and ~vitness for plaintiff. Arledge testified tha ;  the defendant in his 
home, '(told me four or five times that  it mas all his fault, and in the same 
conrereation he stated to me that  the deceased girl was driving the auto- 
mobile a t  the time of the fatal  collision. H e  told me that  one time." 

The defendant offered no evidence. 
-It the close of plaintiff's evidence the defendant's motion for judgment 

of nonsuit was granted. 
From judgment signed in accord therewith, plaini iff appeals, assigning 

error. 

TT'. IiT. X c E l w e e ,  JT .  and  Ralph Davis for  Plain t ( '# ,  A p p e l l a n t .  
Lawy S.  X o o r e ,  T r i l > e t f c .  Ho l shouser  CE Illif(~lie11 and Rober t  -11. G a m -  

bil l  f o r  D e f e n d a n t ,  Appel lee .  

PARKER, ,J. I n  his complaint plaintiff first alleges that  tlie defendant 
was operating tlle automobile a t  the time it overturned. Further on lie 
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alleges tha t  a t  the t ime i t  n a s  being operated by  the defendant, or by 
someone 11ndcr his  direction and  control. And  fur ther  on he  alleges tha t  
t h e  defendant m s  eitlier operat ing the automobile o r  controlling its 
operation. 

-111 of plaintiff's e~-iclence as to thc operator of the antornobile a t  the 
t ime i t  overturned is the  statement of the defendant to  the S ta te  H i g h n a y  
Pa t ro ln lan  ,\rledge, "that i t  n7as all his fau l t  . . . the deceased g i r l  Tr as 
dr iving the autoniolde a t  the t ime of tlle f a t a l  collision." 

I t  seems to us, considering the evidence i n  thc  l ight  most favorable to 
the plaintiff, t h a t  the  evidence shows t h a t  plaintiff's intestate was dr iving 
the  automobile v h e n  i t  orer turned,  and  t h a t  defendant's repeated state- 
ments i t  was all  his fau l t  was a n  expression of his distress of conscience 
i n  permit t ing a n  inexperienced 15-year old gir l  to  d r i ~ e  his automobile 
and to t i ~ r n  i t  o re r  causing her  t ragic  and untimely death. T h e  statement 
of defendant here is a f a r  c ry  f r o m  the statement i n  W e l l s  c. B u r t o n  L i n e s ,  
In ( - . ;  S f n n l ~ y  2). B u r t o n  L i n e s ,  Inc.,  228 K.C. 422, 45 S.E. 2d 569, i n  
~1-11ich the appellant said, without qualification, t h a t  the  collision n7as his 
faul t .  See also the remorseful ctatenlent of tlle defendant i n  a n  auto- 
mobile collision i n  H e i l d e r s o i ~  2..  T I c ~ ~ i l c r s o i ~ ,  230 K.C. 487, SO S.E. 2tl 3F3. 
T h i l e  the plaintiff has  allegation tha t  the defendant was dr iving the 
automobile a t  the time, he lacks proof. TThile there is allegation t h a t  the 
defendant interfered x i t h  the operation of the automobile, there is n o  

:1 1011. proof of such alleg t '  
Plaintiff fu r ther  alleges t h a t  the automobile a t  the  t ime n a s  being 

operated by the defendant, or hy someone under  his direction and  colitrol, 
and contendo i n  his  brief, tha t  if eitlier plaintiff's intestate o r  Clint  John-  
son or 3Targaret Hayes  x7as operat ing the automobile, he is entitled to qo 
to the jiiry by vir tue of G.S. 20-71.1, entitled, "Registration eridencc of 
onnersl l ip;  ownership eridence of clefcndant's rcaponsibility fo r  conduct 
of operation." 

G.S. 20-71.1 es tab l i~hes  a rule of eridencc, hut docs not r e h e  a plain- 
tiff f r o m  alleging and p r o l i n g  ncpligrnce and agency. I l n r f l ~ ! j  1.. S n i l t h ,  
230 S.C.  170, 79 S.E. 2d 767;  YnrX,c,r 7.. l ' i i d c ~ i c o o d ,  230 S.C. SO$, 79 
F.E. 2d 765. I n  l'rrrller I*. l ~ ~ t c i c , w o o d .  plaintiff alleged tha t  the  driver 
of defendant's rehicle n-as his  son and a t  the t ime waq operat ing hiq 
father'. autmnohile '(nit11 the e s p r e v  con-ent. k n o ~ ~ l e d g e  and  authority" 
of hi, fa ther .  T h e  l ~ r o v i ~ i o n -  of G.S. 20-71.1 could not s a w  tlle complaint 
x h m  a demnrrer  n aq filed. I n  .T!/ncl~osl i~l  1 % .  IT'ensil, 240 S . C .  317. 8 1  
P.E. 2tl 644. plaintiff allcgecl t h a t  the automobile oumcd hy defendant 
TT'ensil n-as operated b g  d c f ~ n d a n t  Garmon.  ~ h o .  upon t h e  occasion. v a s  
a n  employee of defendant TT'ensil. and then and there act ing within the  
.cope of hi. eniplogment. 
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Plaintiff in his complaint alleged that  his intestat,? niet her death as a 
proximate result of defendant's negligence. And in his amended com- 
plaint he alleges that  his intestate's death was caused by defendant's 
negligence, and set forth five specifications of defendant's negligence. 
H e  has alleged no negligence against any other person. 

B y  reason of plaintiff's total failure to allege agency and negligence of 
his intestate or Clint Jolinson or Margaret Hayes, he  cannot inroke the 
aid of G.S. 20-71.1. 

Plaintiff cannot call to his aid the principle tha t  $1 person, who by his 
independent and wrongful breach of duty entrusts his automobile to one 
he knows or should know is likely to cause injury by reason of inconipe- 
tency, carelessness or recklessness, and injury to a third person results 
proximately from such incompetency, carelessness or recklessness, is liable 
in damages, because he has no allegations in his con-plaint and amended 
complaint to inroke the application of this principle of law. Rober t s  c. 
Ilill, 240 S . C .  373, 82 S.E. 2d 373; H e a t h  v. K i r k m a n ,  240 S . C .  303, 
82 S.E. 2d 104;  J I c I l r o y  v. X o f o r  L ines ,  229 N.C. .509, 50 S.E. 2d 530; 
Bogen c. B o g e n ,  280 N.C. 648, 18 S.E. 2d 162; T c y l o ~  v. Caudle ,  210 
K.C. 60, IS5 S.E. 446; Cook r. S f e d m a n ,  210 S . C .  345, 186 S.E. 317. 

The plaintiff states in his brief, "We think, ther.fore, that  certainly 
G.S. 20-71.1 is applicable to this case and that  proof' of ownership alone 
is sufficient to send the case to the jury on the theory that  the defendant 
himself v-as operating the motor vehicle." 

To ~ d o p t  plaintiff's view would require us to orerrule what was said 
by B a r ~ ~ l i i l l ,  J., in speaking for a unailinious Court in I i a r f l e y  v. S m i t h ,  
supra,  and by U u ~ n l ~ i l l ,  C. J., for a unaninious Court in Eoberts  c. I I i l l ,  
s u p ~ u .  I11 Tl(irf1ey P .  S m i f h ,  +peaking of G.S. 60-71.1, it  is said:  "This 
statute was designed to create a rule of evidence. It: purpose is to estab- 
lish a ready iueans of proring agency in any case where it is cliarged that  
the negligence of a nonowner operator causes damage to the property or 
injury to the person of anotl~er.  T r a c t s  v. D ~ ( ~ k w ~ r t h ,  237 N.C. 171. 
75 S.E. 2d 309. I t  does not hare, and was not intend(,d to  hare,  any other 
or further force or effect." I n  Roberts  7%. H i l l ,  supra,  Rnrnh i l l ,  C'. J.. 
said, after quoting the abore excerpt fronl H a i f l e y  I ? .  S m i t h ,  except the 
first sentence : "This language appearing in the I Ir lr f ley  case was used 
adrisedly. Y e  adhere to what is there said." The plaintiff contends that  
this consti~uction of G.S. 20-71.1 makes :i nlan responsible for the acts of 
his agcnt': and not responsible for his acts, and is a novel legal phenome- 
non. The language of this Conrt in the H a r f l e y  and R o b e r f s  cases bears 
no such construction, and in no way relieves a nian from responsibility 
for his own wrongful act proximately causing injury. We adhere to what 
I r a q  said in the excerpts from thoee two cases qnoted above. 
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While  there is a modern tendency to question, o r  to modify, or to  orer-  
rule  m a n y  ancient landmarks of the l aw by court decisions and l e g i s l a t i ~ e  
fiats, these principles of law seein, as yet, to  he unchallenged, t h a t  if a 
plaintiff is to succeed a t  all, he must  do so on the case alleged i n  his com- 
plaint,  Sale z.. ii-ighlc.ay C'ommission, 238 S . C .  599, 78 S.E. 2d 724, and  
tha t  allegation and proof a r e  both essential, Liken 2.. Sanderford, 236 
X.C. 760, 73 S.E. 2d 911. 

T h e  Tr ia l  Cour t  ruled correctly, and  the  judgment  of non>uit  entered 
below is  

Affirmed. 

BARKHILL, C. J., took n o  p a r t  i n  t h e  consideration or  decision of this 
case. 

STATE r. NELLIE COLLIS STREET. 

(Filed 23 March. 193.5.) 

Criminal Law 53d: Trial 5 3 1 G  

G.S. 1-180 requires the court, in both criniinal and ciril actions, to de- 
clare and explain the law arising on the evidence in the particular case 
ant1 not upon a set of hypothetical facts. 

Homicide 5 27f- 
In this case defendant ltillecl deceased in her 11onle after she had re- 

quested hi111 to leave, claiming that she Billed in self-defense. The court. 
in illustrating what is nieant by real and apparent danger, charged that 
if l'somebody jl11~11)s out in the dark and flashes a pistol on you and says 
he is qoing to kill 3 ou, yon liarc the right to protect yourseIf and kill l~irn," 
notwith~tanding the pistol may nut be loaded or could not be fired. Hcld:  
The use of llylmthetical facts wholly unrelated to the facts in eridence 
was prejndicial. 

Same- 
The court in charging upon the right of a person in his home to order 

an  intruder to leare the premises and to use such force as  is reasonably 
necessnry to cause the intruder to leal-e, stated "On the other hand one 
cannot use the evcessire force of taking 1111111nn life." Hclti: The cllarqe 
was prejudicial, the question for the jury being whether under all of the 
circnmst:incw clefendant had rellsonable cause to beliere and did beliere 
that  the force used n a s  necessary to protect herself from impending danqer 
or great bortily harlu from the acsault or threatened assault ~ r h i c h  defend- 
an t  contended deceas~d was nialiing upon her. 

Homicide 27b-- 

An ilistruction susceptible to the interpretation that if the jury found 
tlint tlrfendant liilletl deceased with a deadly neapon, b u t  were saticfied 
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from defendant's evidence that in shooting the deceased defendant mas 
justified and did so without malice, dtlfendant would be guilty of man- 
slaughter, nlust be held for error, since if defendant was justified in shoot- 
ing the deceased and did so without inalice, defendrunt would be entitled 
to a verdict of not guilty. 

5. Homicide 5 16- 
The intentional lrilLing of a human being with a deadly weapon raises 

the preslmiptions that  the killing was unlawful and was done with malice. 

6. Homicide § 3- 
An unlawful killing of a human being with malice and with premedita- 

tion and deliberation is murder in the first degree. 

7. Homicide § 5- 
The unlawful Billing of a human being with malice but without pre- 

meditation and deliberation is murder in the second degree. 

8. Homicide § 7- 
The unlawful Billing of a l~uinan being without malice and without p r e  

meditation and deliberation is manslaughter. 

I~ARSHILL, C. J.. took no part in the consideration or tlecision of this case. 

, ~ P P E A L  by  defenclant f r o m  l'lcss, J . ,  September Term,  1054, of 
NITCHELL. 

(Ir iminal  prosecution tried upon a n  indictment cha 1.gi1lg the defendant  
wi th  the  murder  of one Bil ly  Cooper. 

T h e  solicitor announced t h a t  the  S t a t e  would not ask f o r  a rerdict  of 
murder  i n  the  first degree but  would ask f o r  a ~ e r d i c t  of murder  i n  the  
second degree, o r  manslaughter,  as  the evidence might  war ran t .  

T h e  State's evidence tends to shorn tha t  around eight o'clock on the  
evening of 9 ?ITarch, 1954, B. 31. Peterson. B. X. Peterson, J r . ,  and Bil ly  
Cooper  vent t o  the  home of the  defendant a t  Green  11 m n t a i n  i n  Mitchell 
Coiinty, where she lived with her  half-sister, Cora Collis. M a r y  Gar land  
a n d  M e e n  Gar laud  came to the  defendant 's home d o r t l y  af ter  Cooper 
and  his  f r iends a r r i red .  T h e  Petersons and Cooper wcre drinking. Tl'hen 
 the,^ entered the  home of the defendant, Bi l ly  Cooper TT-as carrying a 
lialf-gallon j a r  n-hich contained white liquor. Billy Cooper r a n t e d  some 
honlc-brew but  the  defendant did not  h a r e  any. H c  and  his  ta-o associates 
then  proceeded to take tn'o o r  three additional dr inks of the  n-hite liquor. 
T h ~ y  were noisy and acted like they were drunk.  Sc, other person took 
a dl-ink. One of the State's witnesses testified tha t  the  defendant "opened 
the door and a&ed them to lea re  nice;  they didn't gc." S h e  then went 
to her  bedroom. B. 31. Peterson, J r . ,  testified tha t  E i l ly  Cooper began 
gr i t t ing  h i s  teeth and the defendant jumped u p  aud said, "Get tha t  
damned s.0.h. out of here or I will ki l l  hinl." T h e  erideuce fur ther  tends 
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to show that  instead of leaving, the deceased followed the defendant to 
her bedrooul and stood n i th  his hand on the door, facing the bedroom, 
and said he was going out, "but to talk nice to him." Oue of the Peter- 
sons told Cooper "to come back and behave hinlself." The dcceaied 
remained at the door of the bedroom for probably as niucli as fivc minutes 
before the 4 0 t  TTas fired. He was twelity-eight years old and weiglied 
soniewhere betveen 170 and 200 pounds. 

The clefentlart is a witlow sixty-fire years of age, ~ l l o  lired a t  her home 
n-ith her half-sister, Cora Collie, at the tinlc the two Petersons and the 
deceased Cooper went to  her house. H e r  evidence tends to show that the 
t h e e  men were drinking ~ ~ l l e n  they entered her home; that  they brought 
with thein a half-gallon jar containing about a quart  of white liquor, and 
that they continued to drink. The defendant operated a store, and Mary 
Garland and her fourteen-year-old daughter, Aileen, came to get some 
aspirin. The deceased, who had never been in the home before, asked the 
fourteen-year-old girl to take a walk with llim. The defendant then 
requested tlie three men to  leave her honie, and opened her front door. 
She then went in or  as backed into her bedroom. The deceased suddenly 
started gritting his teeth and followed the defendant into her bedrooni; 
that her pistol was on top of a dresser fire or six steps from the door and 
the defendant was approaching her with his hand in his pocket and saying 
that  lie n a >  going to kill he r ;  that  she begged him to stop but he would 
not stop and she .hot him. The defendant weighs about 110 pounds. She 
testified that  she was nervous and scared. 

The jury returnecl a verdict of guilty of nianslaugliter and from the 
judgment imliosed tlie defendant appeals, aa.signing error. 

D E S X ~ .  J. The appellant excepts to a i d  assignr as error nine por- 
tions of tlie court'i cliarge to the jury;  all other exceptions have h e n  
abandoned. 

TTe decw it necessary and appropriate in the disposition of this appeal 
to coniider the following port iomof the charge : 

"To illu,-trate what I mean, if tonight when you put your car in the 
garage -orrleI)otlg. jumps out in the dark and flw&s his piqtol on Son and 
qay- he i- going to kill you, you hare  the right to protect yowself and kill 
11im. I t  ~iiigllt turn out later that the picto1 is not loaded, has n o  cylin- 
der, but you didn't know it, and you have the right to take the life of pour 
a-sailant ~ d e r  tlicse circumstances hecause you had a right to belicvc 
that you were about to be killrd." Exception S o .  5. 
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"On the other hand one cannot use the excessire force of taking human 
life." Exception S o .  6. 

"And if you shall have first found an unlawful killing with a deadly 
weapon, the burden would then be upon the defendant to satisfy you that 
in  shooting the deceased she did not do so unjustified and with malice; 
and if she has so satisfied you and has not gone furth>r, tha t  would be an 
unla~vful killing and mould constitute manslaughter." Exception KO. 9. 

We concede that the illustration used, to which the defendant's fifth 
exception was taken, does illustrate what is meant by real or apparent 
danger, but on the other hand i t  was predicated upor. a factual situation 
wholly unrelated to the facts i n  the instant case. The statute requires the 
court, in both criminal and civil actions, to declare and explain the law 
arising on the evidence in the particular case and not upon a set of hypo- 
thetical facts. G.S. 1-180. As a consequence of tlre use of the above 
illustration, we think the jury might have been misled, since the deceased 
did not jump out of the dark or flash a pistol or any clther weapon on the 
defendant. 

The sixth exception arises out of the language used by the court in 
connection with the defendant's right to expel or remove a person from 
her home. The court charged that a person in his own home has a right, 
for a reason or no reason, to order someone off his premises, and the 
person so ordered has the right to leave; and when one is ordered to leave 
the premises and refuses to go, then the one so ordering him has the right 
to use such force as is reasonably necessary to cause tke intruder to leave. 
The court then said: "On the other hand one cannot use the excessive 
force of taking human life." This was followed with the statement that  
these are all abstract statements of the law which may be applicable to the 
facts in  this case, depending upon the facts which the jury might find. 

R e  think the instruction complained of was prejudicial since the justi- 
fica tion or nonjustification of the killing of the deceased by the defendant 
grew out of circumstances connected with the defendant's request to the 
deceased and the two Petersons to leave her home. Whether the force 
used lvas actually necessary to repel the attack the defendant claims was 
being made on her, or whether some other or lesser force might have been 
adequate for her protection, was not the question for the jury to decide, 
but whether, when she did use the force which resulted in the death of 
the deceased, she had, under all the circumstances, reasonable cause to 
believe and did believe that such force was necessary to protect herself 
from impending danger or great bodily harm. S. v. Rawley, 237 N.C. 
233, 74 S.E. 2d 620; S. v. Sprzcill, 225 N.C. 356, 34 S.E. 2d 142; S. v. 
Rryan f ,  213 N.C. 752,197 S.E. 530; 5. v. Terrell, 212 N.C. 145, 193 S.E. 
161; 4 Am. Jur., Assault and Battery, section 50, page 152, et seq. 
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The challenge to that  portion of the charge contained in  the ninth 
exception must be upheld. T e  construe this instruction to mean that  if 
the jury should first find an unlawful killing with a deadly neapon, the 
burden n-ould then be upon the defendant to satisfy the jury that  in shoot- 
ing the deceased she was justified in doing so and did so n-ithout nialice; 
and if she did so satisfy the jury, the killing would still be unlawful and 
the defendant noulil be guilty of manslaughter. Such is not the law. 

The intentional killing of a human being xi-ith a deadly weapon raises 
tmo presumptions: first, that  the killing was unlawful; and, second, that 
it was done with malice. 15'. v. X c S e l l l ,  229 X.C. 377, 49 S.E. 2d 733; 
S. v. Childress, 228 S . C .  208, 45 S.E. Id 42; S. v. B e b n a m ,  222 N.C. 
266, 22 S.E. 2d 562. The killing with a deadly weapon, h o ~ ~ e u e r ,  must 
be intentional to raise these presumptions x-hich are rebuttable. 8. v. 
Gordon, 241 S.C.  356, 85 S.E. 2d 322. 

,In unlawful killing of a huinan being with malice, and ~ ~ i t h  prernedi- 
tation and deliberation, is nlurder in the first degree; while an  unlawful 
killing of a human being ~ ~ i t h  malice, but ~ ~ i t h o n t  premeditation and 
deliberation, is murder in the second degree. h d  the unlawful killing 
of a human being without malice, and without pl.emeditation and delibcr- 
ation, is manslaughter. S. I . .  Relason, 183 K.C. 795, 111 S.E. 869; A\". P .  

X e a f o n ,  206 X.C. 692, 176 S.E. 296; S. c. I ' t ley,  223 N.C. 39, 25 S.E. 
2d 195. 

I f  the defendant was justified in shooting the deceased, and did so 
~vithout malice, the killing was not unlawful and she would be entitled 
to a verdict of not guilty. 

F o r  the reasons pointed out herein, the defendant is entitled to a new 
trial and i t  is so ordered. 

New trial. 

BARXHILL, C. J., took no part  i n  the consideration or decision of this 
case. 
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GEORGE EDWARDS AXD WIFE, JIARS J .  EDWARDS, v. GEORGE 0. ED- 
WARDS, YVONNE EDWARDS, DOUGLAS EDWARDS, JAMES F. 
EDWARDS, EDITH R. EDWARDS, JO AXS EI>WARDS, AXD ROBERT 
S. EDWARDS, MINORS; ASD USBORX CIIILDKEX OF GEORGE EDWARDS 
as MAY HEREAFTER BE BORK TO THE DEATH OF GEORGE EDWARDS, AKD 

Ariu CHILD OR CHII.DIIES OF GEORGE EDWARDS I K  ESSE AT THE DEATH 
O F  GEORGE EDWARDS, APPEABISG BY THEIR GCAIiDIAX AD LITEM, K. A. 
PITTJIAN. 

(Filed 23 JIarcli, 1956.) 

Wills fj 33g-Will held to devise life estate to childiren and  grandchild with 
fet. i n  remainder a s  t o  share of those dying without iwue. 

The will in suit devised the land to testator's v-idow for life and a t  her 
death to be equally divided between testator's children and named grand- 
child (son of a deceased daughter) for life, and a t  the death of the children 
the share of each should go to their cliildren, and if they left no children, 
then to the survivor or survivors of said children and their issue in fee 
simple. Held: I t  is apparent that  the grandchild shonld stand upon an 
equal footing with the children and was included in the word "cl~ildren" 
as  used in the contingent limitation over, and while the children dying 
without issue prior to the death of the widow took nothing under the vill ,  
the other children and the grandson surviving the widow each took a life 
estate with remainder to their children, which, upon tlie death of the re- 
maining cliildren without issue, vested in the surviving grandchild in fee 
under the mill, so that  he owns a life estate in his share with remainder 
to his children, and the fee siniple in the balance of the land as  remaincler- 
man. 

BARXHILL, C. J., took no part in the consideration or decision of this case. 

A ~ E A T ,  by defendants f r o m  E'rizzei le,  Res iden t  J u d g e ,  F i f t h  Jud ic ia l  

District,  a t  Chambers, GREESE. 
T h i s  is a civil action brouglit by the plaintiffs against  the defendants- 

their  children-for the  purpose of h a r i n g  the court,  by  declaratory judg- 
ment, determine the rights of the parties under  the last r i l l  and te-t ament  

of Charles Best. T h e  will  fo1lo~r.s : 

"In the name of God amen 
"I, Charles  Best, of the  County of Greene and  S ta te  of N o r t h  Carolina 

being of Sound  mind  and  memory d o  make and  publish this m y  last  will 
and  testament i n  manner  and f o r m  following to w i t :  

"I tem first-I give and  bequeathe t o  m y  belored wife Pen innah  Best 

and  my two daughters  S e t t i e  M a r t h a  Best and Jennie  Mir renda  Best all 
of m y  personal property of every description a f t w  the  payment  of m y  

just debts and funera l  expenses. 
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"Item second I give devise and bequeathe to my belored wife Peninah 
Best for and during the term of her natural  life all of my  real estate and 
a t  her death I devise that  my land shall be equally divided between all 
my children and my grandson George Edwards to have and to hold to  
them during their lives and if any one of them shall die without leaving 
any child or children then to the others who shall survive that  said land 
shall not be sold by them or either of them nor be subject to their debts 
and a t  the death of my said children each ones share shall belong to their 
children if they leave any and if they leare no children then to the sur- 
~ i r o r  or s u r v i ~ o r s  of m v  children and their issue in fee simple. 

"Item Lastly I make nominate and appoint my  beloved wife Penninah 
Best Executrix to this n ~ y  last d l  and testament to execute the same 
according to the true intent and meaning thereof in every part  and clause 
thereof. I n  testimony whereof I hereunto set my hand and seal this the 
7th day of February 1908. 

CHARLES BEST (Seal)" 

I t  is alleged in the conlplaint and admitted in the answer that  the 
testator, a resident of Greene County, executed the will on 7 February 
1908; that he died on clay of February, 1908; that  his will m-as pro- 
bated in  common form before the Clerk Superior Court of Greene County 
on 20 February, 1908 ; that  all the parties are residents of Greene County. 
and that  the real estate devised in I tem 2 of the will is located in that  
county. I t  is likewise alleged and admitted that  a t  the time of his death 
the testator left surviving his widow, Penninah Best; two daughters, 
Nettie Martha Best and Jennie Xir renda  Best; one son, Ambrose Best; 
and a grandson, George Edwards, the present plaintiff, who is the only 
child of a deceased daughter of the testator. 

Se t t i e  Martha Best died ill the year 1914 without child or children. 
The widow, Pennilla11 Best, died in  the year 1932. -1mbrose Best died on 
the day of July, 1939, vi thout child or children. Jennie Nirrenda 
Best died on the day of October, 1933, without child or cliildreii. 
George Edwards, one of the plaintiffs, is the sole surviving heir a t  Ian, 
of Charles Best, of Nettie X a r t h a  Best, of Ambrose Best and Jennic 
Nirrenda Best. 

The defendants are the chilclren of the plaintiffs. A11 are minors with- 
out regular or testamentary guardian. tTpon proper application and 
a f f ida~ i t ,  E. Pi t tman ~ v a s  appointed by the Clerk Superior Court of 
Greene County as guardian nd l i f e m  for the named defendants and any 
other child or children of George Edvards  " i n  csse a t  the time of his 
death." I<. A .  Pi t tman accepted the appointment as guardian ac7 l i t e m  
and filed an  answer to the complaint. 
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The plaintiffs allege in respect to I tem 2 of the will of Charles Best, 
"It was the intention of the testator to create a life estate in each of his 
said children and upon their death to their issue, if any, and the plain- 
tiffs are  advised and believe and, upon such information and belief, allege 
that  since all of the children of the testator died without issue that  the 
said lands so devised r e ~ e r t e d  to the estate of the testator, Charles Best, 
and the said George Edwards being the sole heir of the said testator, as 
well as the sole heir a t  law of the said three children of the testator, is 
entitled to be declared the owner in fee of a three-fourths undivided inter- 
est in said lands." The plaintiffs further allege that  as to the remaining 
one-fourth interest i n  the lands described in I tem 2 of the will, that the 
plaintiff, George Edwards, is entitled to a life estate therein, with the 
remainder to  his children i n  fee. 

The guardian nd litem sets up  in his answer, " I t  was the intent and 
purpose of the said testator that if either of his children die without issue 
that all of said lands were to go to and the title thereto vested in fee 
simple i n  the defendants as children of the devisee and his grandson, 
George Edwards, they being the only children of the only surviving 
devisee, George Edwards, life tenant under the terms of said last will 
and testament; and i t  was the purpose of the testator to vest the title to 
said lands in  the defendants, i n  fee, after the falling in of the life estates 
created by the terms of the said last will and testamsnt of the said Charles 
Best ;" and that  the defendants, who are the children of the last survivor, 
should be declared the owners in  fee of all the lands, subject only to the 
life estate of their father, George Edwards. 

After finding the facts in  substance as heretofore set forth, the court 
entered judgment in material par t  as follows : 

"11. That the Court is of the opinion and finds a j  a fact that i t  was the 
intent of the testator in  I t em Second of said will to devise all of his real 
(.state to his wife, Peninah Best, for life, and upon the termination of 
that estate to  his three children and grandson, Gl?orge Edwards, to be 
divided equally between them, and that  after the death of his said three 
children and grandson i t  mas the intent of the said Charles Best that  the 
properties divided unto each of his three children and his grandson should 
go to the respective children of each of the respective derisees. Tha t  said 
Charles Best intended that an  equal division be made of said lands be- 
tween said second life takers. 

"12. That the Court is of the opinion and finds as a matter of law 
that  the lands devised in  said will to his three children for life and at  
their death to the survivor or survivors of said children and their issue 
in fee simple, upon the death of all three of said children without issue, 
reverted to the estate of Charles Best, E.E Defectu Snnguinis, and there- 
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fore descended by inheritance to the plaintiff George Edwards, as the 
sole surviving heir a t  lam of the testator, Charles Best. 

"13. T h a t  the Court is of the opinion and finds as a matter of lam that 
the said George Edwards as the owner in fee simple of a three-fourths 
undivided interest i n  the lands devised in said will is entitled to hare  said 
lands divided into two parts, under appropriate proceedings, and one part 
equal to three-fourths of the total value thereof allotted to him and the 
other part  equal to  one-fourth of the total value thereof allotted to him 
for life with the remainder to his children in fee. 

"IT IS XOW, THEREFORE, CONSIDERED, ORDERED, ADJUDGED, DECLARED 
Asn DECREED that  the plaintiff George Edwards is the owner in fee simple 
of a three-fourths undivided interest in all the lands devised in  the will of 
Charles Best, and is entitled to have said lands divided, and to have three- 
fourths in value of said lands allotted to him in fee simple, free and dis- 
charged of any interest therein of the defendants in this cause; and that 
lie is entitled to  have one-fourth in value of said lands allotted to him for 
life with remainder to  his children." 

Frorn the foregoing judgment, the defendants appealed, assigning errors 
in the court's conclusions as to the intent of the testator and the effect of 
the disposition made in I tem 2 of the will. 

George TI7. E d w a d s  for plaintif fs,  appellees. 
li. A. Pi t t rnan  for defendants ,  appeZlants. 

HIQQISS, J. The sole question involved in this appeal is the disposition 
of the real estate made in I tem 2 of the will of Charles Best. That  George 
Edwards is the owner of a life estate in an  undivided one-fourth of the 
land, with remainder to his children, is not in dispute. The will plainly 
so provides and the tr ial  judge was correct in so deciding. The contro- 
versy arises with respect to the remaining three-fourths interest. Careful 
consideration of the will convinces us the trial judge was a170 correct in 
holding that  George Edwards is the owner in fee of the renlaining three- 
fourths undivided interest. TTe think this is so for reasons different from 
those assigned in the judgment of the Superior Court. While George 
E d ~ m r d s  is the sole heir of the testator, he takes under the will as sur- 
vivor and not by inheritance. 

We gather from the will that i t  was the intention of the testator to 
make a complete and final disposition of all his real estate and that  I tem 
2 of his mill makes such disposition. The item in question contains one 
sentence. As related to the question involved, the two iniportant and 
controlling clauses are :  (1) "That my lands shall be equally divided 
between all my  children and my grandson, George Edwards, to have and 
to hold to them during their lives and if any one of them shall die without 
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leaving any child or children, then to the others u h o  shall survive;" and 
( 2 )  "at the death of my said children each one's shitre shall belong to their 
children if they leave any and if they leave no children, then to the sur- 
vivor or survivors of my children and their issue jn fee simple." 

The widow's life estate was outstanding until her death in 1932. Nettie 
Mirrenda Best died in 1914. H e r  life estate had not come into possession. 
She died without children. She was not a survi~ror. She took nothing 
under the will. A t  the death of the widow in 1932, Ambrose Best, Jennie 
Mirrenda Best and George Edwards came into possession of life estates 
as tenants in  common. I n  1939 Anibrose Best died without children. 
H e  could not qualify as a survivor. Cnder the will he took only a life 
estate which terminated with his death. Thereafter the life estates of 
Jennie Mirrenda Best and George Edwards continued until 1953 when 
Jennie Mirrenda Best died without children. She was not a survivor. 
H e r  interest terminated with her death. Of the devisees in  the will, 
George Edwards is the lone survivor. When re12 ted clauses numbers 1 
and 2 above quoted are read together, as they must be in construing the 
will, it  is apparent the testator intended that  the grandchild, George 
Edwards, should stand on an  equal footing with the children and that the 
word '(children" last used in clause number 2 was intended to and did 
include the grandchild, George Edwards. H e  took in fee three-fourths 
of the land for the reason that  Nettie Martha, Ambrose, and Jennie Mir- 
renda each died without children, leaving him the sole survivor. 

Our decision that  George Ed~vards  takes as surviror a three-fourths 
undivided interest in fee in all the lands embraced in I tem 2 of the will 
is supported by prior decisions of this Court in unbroken line (so f a r  as 
the writer can ascertain) beginning in  1840. Gregory v. Beasley ,  36 
K.C. 25; S k i n n e r  v. L a m b ,  25 N.C. 155;  Threadg i l l  t*. I n g r a m ,  23 N.C. 
577; I I i l l i a id  I - .  K e n r n e y ,  4.5 S .C .  221; I Ianz  v. l l n m ,  168 N.C. 486, 84 
S.E. 840; Il'oofen c. JIobbs, 170 N.C. 211, 86 S.E.  811; Dicks  v. Y o u n g ,  
181 N.C. 448, 107 S.E. 220; J fercer  u. Downs ,  131 X.C. 203, 131 S.E. 
575; I I ~ r ~ n m e l l  1 ' .  Hztmnzell ,  241 N.C. 254, 8 5  S.E. 2d 144. 

T'Thile the judgment of the Superior Court of Greene County is affirmed 
in so f a r  as i t  relates to the interests of the parties in the land in con- 
troversy, it is modified by striking out that  portion which directs a par- 
tition of the land. The question of partition does not arise on this record. 
That question may be determined if and when desirable by a proceeding 
before the Clerk Superior Court of Greene Counly. 

Modified and affirmed. 

BARNHILL, C. J., took no part in the consideration or decision of this 
cnpe. 
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P. M. REID r. W. A. BRISTOL AXII MABEL L. BRISTOL. 

(Filed 23 March. 1955.) 
1. Judgments 3 28- 

Under the proviso in G.S. 1-306 no execution upon any judgment for 
money may be issued after 10 years of the date of the rendition thereof 
(G.S. 1-234), and the only procedure whereby tlie owner of the judgment 
may obtain a new judgment for the amount is by independent action upon 
the judgnient, commenced by the issuance of summons, filing of complaint, 
service thereof, etc , as in case of any other action to recorer judgment on 
debt, nhicb action must be commenced within 10 years from the date of 
the rendition of tlie judgment. G.S. 1-47. 

2. Same- 
The remedy of an action on a judgment and the remedy of a motion to 

rerive a dorniaut judgment, by s f i r e  facias, are  separate remedies, and a 
concept of a dormant judgment and ecirc facins for leare to issue execution 
thereon is now obsolete, and a .jnrl:nleat entered upon a motion to revive 
the judgment, in which no summons is issued and no complaint filed, is a 
nullity, the remedy of a judgment upon a judgment being obtainable only 
by an independent action prosecuted in conformity with an action for debt. 

3. Judgments § 27b- 

A roid judgment is a nullity and may be disregarded, set aside, or col- 
laterally attacked by the parties, or may be set aside by the court of its 
own motion. 

BSRAHILL, C. J., took no part in the consideration or decision of this case. 

.IPPEAI, hy plaintiff f rom Rousscalr, .J., J a n u a r y  Term,  1955, of 
W I L I ~ S .  

A t  tlie October Term, 1936, of T i l k e s .  to  wit, on 9 October, 1936, P. Rf. 
Reid obtained a judgment against Mabel 1,. Bristol f o r  $4,359.20 plus 
interest and cost$. xo execution to enforce payment  thereof was ever 
issued. 

P. RI. Reid, the  judgment creditor,  died. Thereafter,  counsel f o r  X r s .  
P. %I. Reid, -1dministratr ix  of P. N. Reid, deceased, prepared and  iqsued 
a notice, addressed to Mabel  L. Bristol, tha t  on 20 September, 1946, he  
~ v o u l d  move, i n  behalf of said administratr ix ,  before t h e  Clerk of the 
Superior  Court,  "to revive a judgment against you i n  favor  of P. M. 
Reid, deceased." 

P r i o r  to  20 September, 1946, Mrs.  Bristol filed with said clerk a n  
answer to  said notice. I11 such answer she alleged t h a t  said judgment 
could be re r i red  only f o r  the purpose of issuing execution thereon, and 
for  such purpose not beyonil 9 October, 1846. to wit, ten years f r o m  the  
da te  of rendition of said judgment. She  did not appear  i n  person before 
said clerk on 20 September, 3946. 
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N o  summons was issued and no complaint was filed in a n  action by said 
administratrix, predicated upon her ownership of the 1936 judgment, to 
recover judgment against Mrs. Bristol for an  indebtedness alleged to be 
owing to said administratrix on account of the 1936 judgment. There 
was no new or independent action of any kind. The said administratrix 
proceeded by motion in or in  relation to the cause in which the 1936 
judgment was rendered. 

On 24 September, 1946, the said clerk entered an  order, which, after 
recitals of the facts stated above, provided: "After hearing the motion 
read and the argument of counsel for Mrs. P. 34. Reid, Administratrix 
of P. M. Reid, deceased, i t  is ORDERED, DECREED ASD ADJUDQED that said 
judgment be, and it is revived, as by lam proviced." Whereupon, this 
order was docketed as a judgment dated 20 Septecnber, 1946, in favor of 
Mrs. P. M. Reid, Bdministratrix of 1'. 31. Reid, and against Mrs. Mabel 
L. Bristol, for the amount of the 1936 judgment. A transcript of this 
purported judgment was docketed in Iredell County. No  execution to 
enforce payment of this purported judgment was :ver issued. 

Long afterwards, but promptly upon discovery of this docketed tran- 
script, Mrs. Bristol filed a motion with the then clerk that  the purported 
judgment of September, 1946, and the said transcript thereof, be declared 
void and canceled. Due notice was given to said administratrix and to 
her counsel. After hearing, the clerk entered a judgment allowing the 
said motion. The said administratrix excepted and appealed. I n  the 
Superior Court, Rousseau, J., after hearing, entered a judgment, sub- 
stantially the same as that  previously entered by the clerk, wherein the 
purported judgment of September, 1946, was declared void, and the said 
purported judgment and the transcript thereof were set aside and stricken 
from the records, and an  order made that a copy of his judgment be tran- 
scripted to Iredell County. The said admin i~ t r~ t t r ix  excepted and ap- 
pealed. 

,T. F. J o r d a n  for p l a i n t i f ,  appel lant .  
Sco t t ,  Col l ier  & N a s h  a n d  Z e b  V .  Long  for de fendan t ,  appellee. 

BOBBITT, J. AS indicated above, this appeal docs not concern the status 
of the judgment of 9 October, 1936, in favor of the late P. M. Reid and 
against Xabel L. Bristol. However, upon the record before us, i t  would 
appear that the lien thereof on real property, if any, has ceased to exist, 
G.S. 1-234, L u p t o n  2). E d m u n d s o n ,  280 N.C. 188, 16 S.E. 2d 840; and, 
further, that  the time for the issuance of execution thereon to enforce 
payment has expired. G.S. 1-306. 

Under former statutory provisions, last codified as sections 667 and 
668 of the Consolidated Statutes of 1919 (superseded by G.S. 1-306), the 
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life of a judgment, solely for the purpose of issuing execution thereon, 
might be prolonged beyond the expiration of ten years from the date of 
rendition; and, when the judgment became do i -manf  by failure to issue 
execution within three years from rendition or from issuance of a prior 
execution thereon, the judgment creditor, by notice to show cause, scire 
facias, and upon satisfactory proof, might obtain leave t o  recive  the  judg-  
m n f  and issue execution thereon. McIntosh, N.C.P.&P. (1929), 834- 
835; Barnes  v. Por t ,  169 S . C .  431, 86 S.E. 340. Under this procedure, 
no judgment was contemplated or permitted, but only the reviral of the 
original (dormant) judgment for one purpose, namely, the issuance of 
execution thereon. 

Reference to the former practice discussed above is made solely because 
cases cited by appellant were decided in  relation thereto. But  that  prac- 
tice is now obwlete. Since the enactment of ch. 98. Public L a m  of 1935, 
now codified as the proviso in G.S. 1-306, "no execution upon any judg- 
ment ~1-hic11 requires the payment of money may be issued a t  any time 
after ten years from the date of the rendition thereof." The concept of 
a domnant  judgment has no place under present statutory provisions. I t  
is of interest only because a knowledge thereof is necessary to understand 
the earlier decisions and statute. 

During a period when see. 1 $ of the  C.C.P. (1868) was in effect, i t  n a s  
neceqiary to obtain l e a ~ e  of court hefore co~niiiencing an i~ldepeildrnt 
action on a judgment. W a r r e n  2%. TT*urren, 84 K.C. 614. An action on a 
judgment was recognized as entirely different from a motion to revive a 
dormant judgment for the purpose of issuing execution thereon, since 
both rcmcdies could be pursued at the same time. ,lIcDonald c. DicX.son, 
55 N.C. 248. But  this statute was not brought forvard  in the Code of 
1583; and, since 1883, such action may be brought as of right. D u ~ i l a p  
v.  I I e n c l l ~ y ,  92 N.C. 115. 

As stated by Peirvson, C. J.,  in Park?,- v.  S h a n i ~ o n h o u s e ,  61 N.C. 209: 
"We find by reference to the book$ that, a t  common  la^^, the remedy of 
the creditor XI-as an action of drbt on former jidgment. The statute, 
13 Edw. I. ch. 15, re-enacted in the R ~ T - .  Code, ell. 31, see. 109, gires to 
the creditor an additional remedy by sci7-e facias. The effect of the ordi- 
nance is to repeal the statute, 13  Edv.  1, and leare the creditor to his 
common-law remedy." See. 109, ch. 31, Rer .  Code of 1954, bv its terms, 
treat- of procedure. hy scire facinq, to obtain lcave to issue executioll on a 
dormant judgment; and v c .  5, ch. 1, Ordinance of 1866, provides "that 
dormant judgment? shall only be revived by actions of debt, and every 
scive filciirs to revire a judgment shall be dicmissed on motion." Be that  
a s  it  mar ,  if in a n f c - b e l l r t ~ ~  days i t  was erer  ~ermissible,  by scire facias, 
to obtain a judgment on a judgment, it  was held in  P a r k e r  v. Shannon-  
house, s u p r a ,  that such Tvas not the l a ~ v  subsequent to the Convention of 
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1866. Since then, if not before, the only procedur~ whereby the owner 
of a judgment may obtain a new judgment for the arnount on-ing thereon 
is by independent action. 

Such independent action upon a judgment must be comn~enced hy the 
issuance of summons, filing of complaint, service thweof, etc., as in caw 
of any other action to recover judgment on debt. And, it is expressly 
provided that  the period limited for the commencement of such action 
upon a judgment is ten years "from the date of its rendition." G.S. 1-47. 
R o d m a n  v. St i l lman ,  220 N.C. 361, 17 S.E.  2d 336; X c D o n a l d  v. Dirkson,  
supra. As to limitation applicable to action 011 judgment rendered by 
justice of the peace, see O.S. 1-49. 

"A void judgment is a nullity, and no rights can be based thereon; it 
can be disregarded, or set aside on motion, or  the c m r t  may of its own 
motion set it  aside, or it may be attacked collaterally." 3lcIntosl1, supra,  
735; Lewis  v. Harr i s ,  238 N.C. 642, 78 S.E. 2d 715; Hanson  v. Y a n d l e ,  
235 S . C .  533, 70 S.E.  2d 565. 

I n  the matter now under review, thert. was no sunmons, no complaint, 
i n  short, no independent action by said administratrix against Mrs. Bris- 
tol. I t  follo~vs that  the clerk's order of 24 September, 1946, purporting 
to revive the late P. 31. Reid's judgment of 1936 in the sense of rendering 
a new judgment for the debt, if any, o ~ r i n g  to said administratrix by 
Mrs. Bristol thereon is void for lack of jurisdictior. The judgment of 
the court below so declared. I t  is 

dffirmed. 

BARNHILL, C. J., took no part  in the consideration or decision of this 
case. 

STATE v. J. WALL ELLIS. 

(Filed 23 Jlarch, 1955.) 
1. Homicide 8 27f- 

Where the evidence discloses that defendant was a wildlife protector 
and a t  the time mas engaged in the performance of his duties in checking 
a fisherman for license to give him a citation if he had none. G.S. 113-91 ( d ) ,  
G.S. 113-141, G.S. 113-1.52, G.S. 113-157, inadvertence of the court in charg- 
ing the jury that the incident under inrestigation did not inrolre defend- 
ant's discharge of official duties and the fact that defendant was an officer 
would not affect his right to shoot, i s  held to constitute prejudicial error. 

2. Homicide 8 ll- 
The doctrine of retreat as an element of self-defe:ise has no application 

to a peace officer, or one clothed with the powers of' snch officer, while in 
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the perfornlance of his duties, but to the contrary i t  is the duty of sucli 
officer when assaulted to stand his ground and carry through on the per- 
formance of his duties, and meet force with force so long as  lie acts in good 
faith and uses no more force than reasonably appears to him to be neces- 
sary to effectuate the due perforniance of his official duties ant1 save him- 
self from death or great bodily harm. 

3. Same- 
As bearing upon the question of escessire force, a peace otficer acting in 

self-defense is presumed to hare acted in good faith, and the court should 
so  instruct the jury. 

BAI~KHILL.  C!. J., touli no part in the consideration or decision of this case. 

APPE 11, by defcndant f rom Pl~s s .  .I., and a jury, a t  December Term,  
1954, of AVERT. 

Crirriinal prohecution tried upon a bill of indictment charging the  
defendant v i t h  tlie murder  of Charl ie  Young. 

When the case was called for  trial,  the  Solicitor announced he ~vould  
not p r o v c u t c  the  defendant f o r  murder  i n  t h e  f i r ~ t  degree, but  would a -k  
f o r  a xerdict of murder  i n  the  second degree or manclaughter,  as the e ~ i -  
dence n ~ i e l i t  disclose. (8. c. TT'u71, 205 N.C. 659. 172 S.E.  216.) 

T h e  tlcfeatlaat, under  plea of not guilty, admitted the intentional kill- 
ing  and a w m e t l  t h e  burden of justification. 

Thp hoinieidc occurred on 5 April,  1954. T h e  t rout  season opened tha t  
day. Tlie defendant was a wildlife protector fo r  the S ta te  of Sort11 
Carolina. H e  had serred i n  tha t  capacity f o r  about nine years. Tlie 
defendant, with three other wildlife enforcen~ent  officer., had worked thnt  
(la7 i n  the performance of their  duties, and about 5 :00 o'clock i n  the 
a f t ~ r n o o n  they came upon three men fishing i n  a t rout  stream. 

T h e  fur ther  el idence on which t h e  defendant relies, so f a r  a s  it  i- 
pertinent t c ~  decision. m a y  be sumniari7ed as  follows : T h e  defendant and 
deputy protector Bailey went don711 to the crcek to check the  fiel~crnleli 
f o r  crcek limits and licenqeq. T h e  fishermen Tverc acrosc the  s t ream f rom 
the  oflicer,-. T h e  check made on the  firqt t n o  fishermen disclosed tha t  one 
of tllcrn (lid not h a r e  a license. T h e  th i rd  fisherman n alked off ~i-liile tlie 
other  two 11 ere being clieclred. Thereupon the officers, i n  a n  effort to head 
off the th i rd  fisherman, returned to the  ca r  and tlrore across a bridge 
qpanning the  creek and  parked side of the  road near  a pasture belonging 
to Ra lph  Tonng ,  brother of the deceased. Deputy  B a i l e r  walked down 
near  the creek and  was seen talking to one or more of the fishermen about 
100 feet f rom the road. Whereupon the defendant s tar ted i n  t h e  direction 
of deputv Bailey. T h e  defendant's fo rward  progress carried h i m  near  
the deceased Charl ie  Young. W h e n  the defendant was some $5 or  SO feet 
f rom Young,  ~ 1 1 0  had  not been seen by the  defendant, Y o u n g  called to  
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his brother Ralph, who was standing nearby, and askld if he could not get 
the defendant-referring to him as a s.0.b.-off his land. The defendant 
stopped. An  exchange of words ensued. The deceased started advancing 
toward the defendant and said : "I can get the g- d-- blue-face s.0.b. off 
there." The deceased continued on, walking fast, ne:~rly running. There 
was a fence between the defendant and the deceased about 25 feet from 
the defendant. Before the deceased reached the fence he picked up a 
large rock and with i t  crossed the fence. The defendant said to him, 
"Don't come down here," and then pulled his pistol out of the holster. 
The  deceased said, "I am not afraid of you or your g. d. gun either." The 
deceased continued on toward the defendtint and when he was about 20 
feet away, the defendant fired a warning shot to the left of the deceased. 
H e  continued to advance, looking '(like a mild man." And when about 
15  feet away, the defendant shot again, aiming a t  hi. arm. The deceased 
'(twisted around" but did not stop. When he was about 6 feet away, he 
started to draw back with the rock, whereupon the defendant, as he put it, 
being "in fear that  he would kill me with the rock," shot the deceased in 
the face, inflicting the wound that  c a u s d  death. 

P r io r  to this time the defendant had given the deceased a citation for 
violating the game law and had caused a warrant  to be issued for him. 
The deceased had threatened to kill the defendant. There  as also evi- 
dence that  the deceased had the general reputation of being a dangerous 
and violent man, to the knowledge of the defendant. The  deceased was 
about 45 years of age and weighed more than 225 pounds. The defendant 
was 64 years of age. 

The State's e~idence ,  omitted herefrom as not being pertinent to deci- 
sion, contradicts vital phases of the defendant's evidence of justification. 

The  jury returned a verdict of guilty of manslaughter, and from judg- 
ment pronounced, directing that  the defendant be committed to the State's 
Prison for a term of not less than four nor more than seven years, he 
appeals, assigning errors. 

Attorney-General H c l l f d l a n  and Assistant At towey-General  Moody 
for the State .  

Charles Hughes,  Robevt Ltrcey, G. D. Bailey,  and TV. E. Anglin for 
df2fendant ,  appellant. 

J o ~ ~ s o n - ,  J. The tr ial  court instructed the jury in part  as follows: 
"Going further with the law of this case, gentlemen of the jury, the 

Court instructs you that  upon this occasion that  X r .  Ellis, the defendant, 
was in the discharge of his duties as a State Wildlife Protector, and 
under the  statute is permitted to enter upon privately owned land for the 
purpose of checking fishing licenses and things of that  sort, and that  he 
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n a s  not, therefore, upon this occasion a trespasser upon the lands of Mr. 
Ralph Young, the onner of it, n n d  o n  t h e  o f h e r  h a n d ,  g e n f l r m e n  o f  t h e  
j u y ,  itzasmzrclt a s  t11 e i nc iden t  zr'e a r e  i n  t.est i q o f i n g  d id  110f  in L ' O I V E  f71e 
rlischnrge of h i s  o&%;ricrl r l u f i r s ,  f71c ftrcf t h a t  h e  i s  n n  o,ffiecr ~ o z t l d  noi 
c n f e r  i n i o  t h a t  par t  of i f ;  f l t n f  is, g e n f l ~ n t e l t  of f k e  jury ,  u n d e r  flre c i ~ c u m -  
a fnnccc  h~ hod n o  m o r e  righ f f o  < h o o f ,  b u /  d id  11n1.e f h e  sante ~ i g h t  f o  slloot 
n s  n p 1 i r ~ 1 f e  c i i i w n ,  b u f  h r  i s  n o t  cns f  i n  i h e  7.olc of f respncser .  b u t  he  h a d  
n t i g h t  f o  be 11111ere h c  i s ;  so flzrtf, i n  so f a r  n s  f l t n f  phase  o f  t h e  cace i s  
concerned,  gentletrzen o f  t h e  j u y ,  i t  u~o?t ld  be f h e  snnze a s  i f  t h e  i nc iden f  
h a d  falcen placr o u t  u p o n  f h c  l t ighlcay  1~1tci-e f ~ c o  m e n  lrnil m e t  u p  ~ i ' i f h  
eacll otltrr." (Italics added.) 

The defendant under Exception S o .  63 assigns as error the portion of 
the charge appearing in italic.. The acsignment appears to he well 
taken. The inadvertence of the court in telling the jury "the incident n(, 
arc in~es t ignt ing  did not iiivolre the discharge of his (defendant's) offi- 
cial dutieq," was inexact, contradictory of the instruction ju.t given, and 
calculated to prejudice the defendant in his right of seIf-defense, as v a s  
the further instruction that  "the fact  that  he is an officer nould not enter 
into that  part  of it." The eridencc discloses the defendant Jvas engaged 
in the perfornlance of his official duties, i e . ,  on his way to check a fisher- 
man for license and, if he had none, to give him a citation. These acts 
he was empowered by law to perform. G.S. 113-91 ( d )  ; G.S. 113-141; 
G.S. 113-152; G.S. 113-15;. And being in the performance of his offici~l 
dutieq, tlle d o c t r i n ~  of retreat as an element of self-def~nsr ( S .  I .  llrz/crnt, 
213 N.C. 752, 197 S.E. 530) had no application to the defcnilant'. sitna- 
tion. This is so for tlie reason that a peace officer, or one clothed nit11 
the powers of such officer, ~ 1 1 0  is asaul ted  or obstructed or interfered 
with while in the lawful perforinance of his duties is uot required, 01, 

ordinarily permitted. to retreat and thus leare tlie would-he lawbreaker 
to work his will and frustrate the orderly enforcenient of tlie law. 9. I*. 

G n r r c f t ,  60 K.C. 114; S.  2 ' .  D u n n i n g ,  167 K.C. 559, 98 S.E. 530; 26 Am. 
,Tur., Homicide, section 154. On the contrary, i t  is his duty nhen as- 
.aultcd to stand his ground, carry through on the performance of hi- 
duties, and meet force n+th force so long as he actc in good fai th and uses 
no more force than reasonably appears to him to be necessary to effectuate 
the due performance of his official duties and save himself from death or 
great bodily harm. S. T .  n u n n i n g ,  s ~ r p m :  40 C.J.S., IIomicide, section 
137. Also, as bearing on the question of excessive force, a peace officer 
acting in self-defense is presumed to have acted in good fai th (8. 2.. Pugh, 
101 S .C .  737, 7 S.E. 757), and the jury should he so instructed. 8. z.. 
Dltn  n i n g ,  s u p r a ;  S. 1.. -11 e x i n c h ,  90 N.C. 695. Accordingly, the defend- 
ant  was in no sense, as the court inadvertently told the jury, in the same 
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situation "as if the incident had  taken place out upon the  highway where 
two men h a d  met  u p  with each other." 

I t  would seem t h a t  t h e  challenged instructions n lus t  h a r e  weighed too 
heavily against the defendant. W e  conc:lude h e  is entitled to  another  trial.  
I:t is so ordered. This  being so, we re f ra in  f r o m  re1 iewing the remaining 
assignments of error. 

S e w  trial.  

BARXHILL, C. J., took n o  p a r t  i n  the considerati 'm o r  decision of this  
case. 

STATE r .  CHARLES WARD. 

(Filed 23 Jlarc.ll, 193.3.) 
1. Homicide § 25- 

Eridence tending to show that  defendant and deceased, with others, were 
engaged in a drinking party characterized by bad temper, fighting, and 
scuffling, that  defendant had a shotgun loaded with two shells, that a 
neighbor saw defendant shoot one time in the dirt?ction of deceased and 
shortly thereafter found deceased a t  that  place i n  cstrenois, and that  there- 
after the gun was found with both shells exploded, i s  held sufficient to 
overrule motion for nonsnit in a prostvntion for liomicide. 

2. Homicide § 17: Crinlinal Law 3 34a-Declarations held incompetent a s  
h e a ~ s a y ,  and adnlission of testimony thereof was  reju judicial. 

In  a prosecution for homicide couunitted during I drinliing party, testi- 
mony of a declaration by drfendant's brother to a neighbor that  defendant 
liatl a gun and declnrant !\as afraid he would liill deceased, and testimony 
of a declaration by defendant's son that his father was drunk and the soil 
wanted the neighbor to come over to see if he could do anything with him, 
and testimony of a deputy sheriff that  one of the inell from the party stated 
that  they had come for him when defendant went nto the house to get a 
gun, none of the declarnnts being witnesses a t  the trial, 71eld inconipetent 
as hearsay and the admission of the testiuiony was reversible error. 

BARXIIILL, C. J., tool; no part in the consideration or decision of this case. 

APPEAL by defendant f rom Pless, J.. S e p t e n ~ b e r  T e r m  1 9 j 4  of 
~\IITCHELL. 

Cr imina l  prosecution, tried on bill of indictinen. charging defeiidont 
wi th  the m u l d e r  of F0re.t W a r d ,  his brother. 

T h e  solicitor annouilced t h a t  the S ta te  11-odd not ask for  rerdict  of 
murder  i11 the first degree but  f o r  a verdict of murder  i n  second degree 
or manslaughter  as the evidence might  war ran t .  

T h e  S ta te  offered evidence tending to show tha t  or, the night of 20 Feb-  
ruary ,  1951, there was a d r ink ing  p a r t y  a t  the  home of Charles W a r d ,  the 
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defendant. who lived on the h i g h ~ r a y  near Bakersville. Present besides 
the defendant and his wife Lucille and a 13-year-old son were defendant's 
tn-o brothers, Forest T a r d  and Harold Ward, and three other visitors, 
Rurleion, Buchanan and Ledford. After exhausting the supply of liquor 
and replenisliing i t  by an incursion to a neighboring county, the men 
continued their potatiol~s until late in the night. I t  was testified that the 
defendant was intoxicated and angry. There was fighting and scuffling, 
particularly between Forest and Harold Ward in which Charles Tl'ard 
engaged. The defendant Charles T a r d  had a double-barreled shotgun 
loaded with t r o  shells containing buckshot. H e  had borrowed this gun 
s e ~ e r a l  days before from a neighbor, hialone Gouge. Whisky and had 
temper finally made violence seem imminent, so much so tha t  shortly after 
irlidnight, Bnrleson, Buchaliall and Ledford left the house and drove to 
Bakersville to summon tlie sheriff. When they left the ecene they testi- 
ficd Forest T a r d  and Harold Ward were out Ilear Harold's parked auto- 
mobile about 17 steps from defendant's house, and Charles Ward was 
going into the house. They knew l ~ e  had a gun. When they returned 
with the sheriff's deputy, about 20 minutes later, they found the defendant 
and his brothers gone. I n  the meantime, shortly after these nlen had gone 
for the sheriff, Malone Gouge, who lived in a house across the road some 
,"no yards away, was awakened by Harold Ward and Charles Ward's 
young son who had come to him for help. Gouge arose and, looking out, 
w w  Charles Tl'ard, the defendant, come out of his house onto his lightcd 
porch and fire a gun. The gun was pointed away from the house. "I 
CaTr Charlie shoot to where Forest R a r d  fell and where lie was when I 
came 01-er." Gouge was unable to see anyone else a t  that  time. I I e  then 
dressed, and as he came out a few minutes later he saw Charles Ward 
scuffling with Forest R a r d  near a parked automobile. N o  one else was 
~)rcsent .  Gouge nen t  at once to tlie automobile and as he icaclied i t  
Forest Ward sank down to the ground, apparently in ezt i .emis ,  and. as 
Gouge expressed it, "bloody as he could be." H e  did not sec the gun a t  
that time. Gouge said to the defendant, "You h a w  killed your brother." 
H e  rcplied, "I didn't do it,'' but Gouge said, "I seen you shoot." Defend- 
ant said "Lucille was the cause of it." 

Gouge then placed the wounded nian in the automobile with the help 
of Harold, who had come up, and the defendant and drove to Dr .  Berry's 
clinic in Rakersville. Forest Ward died a fen* hours later and the doctor 
ascribed hi.; death to shock and loss of blood. I t  appeared that  the dis- 
charge of the load of huckqhot from the gun struck the deceased on the 
right side and extended through his leg, some of the shot striking the left 
knee. The diameter of the hole was only slightly larger than that of the 
gun  harrrl. and the clothing and skin showed signs of powder burns. 
3falone Gouge testified he did not remember hearing a second shot but 
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said "there could have been one." Gouge later found the gun in  his home 
with both shells exploded. The defendant told the sheriff next day that  
he and Forest Ward were scuffling over the gun, and it went off, that  it  
was an accident. 

Over objection Gouge was permitted to testify that  when Harold Ward 
and Charles Ward's son came to his house that  night Harold said, 
"Charles has a gun and I arn afraid he will kill ;Forest." Gouge also 
testified orer defendant's objection that defendant's son said, "Daddy is 
drunk. I want you to come over there and see if you can do anything with 
him." Xeither of these testified. 

The  defendant also objected to the testimony of the sheriff that  one of 
the men who came for him that  night told him that  "Charlie went in the 
house to get a gun and they left." 

The  defendant did not go on the stand and offered no evidence. 
The jury returned verdict of guilty of manslaughter. From judgment 

imposing sentence the defendant appealed. 

Attorney-General  X c X u l l a n  and  Ass i s tan f  At torney-General  X o o d y  
fo r  t he  S ta te .  

W a r r e n  P ~ i t c h a r d ,  0. D. Bai ley ,  and  TIr. E. Anglin fo r  de fendan t ,  
a,upellcrn f. 

DEVIN, J. The defendant :~ssigns as tlrror the denial by the trial judge 
of his motion for judgment as of nonsuit. H e  contends the evidence was " - 
insufficielit to warrant  its submission to the iury. - - 

The evidence offered by the State was in some respects circumstantial, 
and the sequence of erents ~ w s  not always clear, but we think this e ~ i -  
dence considered in the light most favorable for the State was sufficient 
to ~vithstand the demurrer, and that  the ruling beloa should be upheld. 

,Is was said by this Court in S. 23. J o h n s o n ,  199 N.12. 429, 154 S.E. 730, 
"if there be any evidence tending to prore the fact in issue, or which 
reasonably conduces to its conclusion as a fairly lcgical and legitimate 
deduction, and not merely such as raises a suspicion or conjecture in 
regard to i t ,  the cape sliould be submittcd to the jury." S. v. B o y d ,  223 
N .C .  79. 25 S.E. 2d 456. 

IFon-ever. we think there was error in the admission, over defendant's 
01)jection. of the unsn-orn declarations of Harold Ward and defendant's 
son with respect to defendant's attitude toward the deceased, and that  this 
was prejudicial. Likewise, the testimony of the s h ~ ~ i f f  that  one of the 
men who came to him that  night told him the de.'endant went in his 
house to get a gun, and they thereupon left, would seem to violate the rule 
against hearsay evidence. S.  c. Lassi ter ,  191 N.C. 210, 131 S.E. 577: 
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Teague v. Wilson, 220 X.C. 241, 17 S.E. 2d 9 ;  S. v. Black, 230 N.C. 445, 
53 S.E. 2d 443 ; Stansbury,  Evidence, See. 138. 

As we th ink  the  defendant is entitled to another  hearing, we refrain 
f r o m  f u r t h e r  elaboration or  analysis of the  evidence. 

S e w  tr ia l .  

BARNHILL, C. J., took n o  par t  i n  the consideration or  decision of this 

case. 

E D I T H  HARRELL OLLIS v. LAWRENCE LAJIEN OLLIS. 

(Filed 23 March, 1953.) 

1. Divorce and  Alimony § ?id- 
In  an action for alimony without dirorce, allegations that the husband 

had been abusive and violent toward plaintiff and she had been made to 
fear for her safety, are  insufficient, i t  being necessary that plaintiff allege 
specific acts of misconduct on the part  of the husband so that the court 
may determine whether his conduct was in fact such as constituted cause 
for dirorce from bed and board, and also specify what, if anything, she 
did or said a t  the time, in order that the court may determine whether 
she prorolred the difficulty. G.S. 60-16. 

2. Same- 
A:legations that  during the 12 months preceding the institution of the 

action defendant had repeatedly told plaintiff to leave the home in which 
they were lil-ing, a re  insufficient to allege a cause of action that defendant 
maliciously turned plaintiff out of doors as a basis for an action for ali- 
mony without dirorce under G.S. 60-16. 

3. Same- 
Allegations that  the defendant spent money lavishly on other women, 

nithont allegation as  to who they were or what was their relationship to 
defendant, if any, and without allegation of misconduct on the part of 
defendant, is insufficient to state a cause of action for dirorce as  a basis 
for alimony without dirorce under G.S. 50-16. 

4. Same- 
Allegations that  defendant failed to proride adequate support for the 

plaintiff and the child of the marriage, without allegations of specific acts 
and conduct on his part sufficient to justify her leaving him as she ad- 
mitted she had done, and without allegation of the amount of support 
defendant provided or what other means he had or what she deemed "ade- 
quate support," are  insufficient to allege that he separated himself from 
her and the child without providing them adequate support according to 
his means and condition in life, as a basis for alimony without d i~orce .  

BA~SHILI.. C.  J., and DEVIS, J., took no part in the consideration or decision 
of this case. 
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 TEAL by defendant from Parker,  J., at  Chambe-s, 11 September, 
1954, VANCE. 

This is a civil action for alimony without divorce and for couilsel fees 
brought by the plaintiff under G.S. 50-16. The plaintiff alleges i n  
substance : 

( 1 )  The parties are residents of Kor th  Carolina. 
( 2 )  The parties were married on 7 September, 1935 ; one child, Dixie 

-411n Ollis, now 17, was born of the marriage. 
(3 )  The plaintiff a t  all times since the marriage h ~ s  been a faithful 

and dutiful wife. 
(4)  The defendant has become abusive and violent ,o the plaintiff to 

the extent her life has become intolerable and she is unable to live with 
him: that  she has been made to fear for her bodily safety to the extent 
it has become necessary for her to  live separate and apart  from the 
defendant. 

(5) The plaintiff has frequently remonstrated with the defendant 
about his  violent and abusive attitude toward her, but without effect on 
him. 

( 6 )  The defendant, during the preceding 1 2  months has repeatedly told 
plaintiff to leave the home in which they were living, which he had no 
right to do;  the defendant began spending a great deal of time away from 
home and on one occasion was gone for 11 days without inforining the 
plaintiff and his child of his whereabouts, which c:iused them great 
anxiety. 

(7 )  The plaintiff is advised and believes the defendant spends money 
larishly on other women and is now supporting a wonxm other than this 
plaintiff. 

(8)  The defendant has failed to provide adequate support for plaintiff 
and Dixie Ann. 

( 9 )  The plaintiff on 13 Xarch,  1954, because of abuse and other indig- 
nities, left the home and returned to her home in Flormce, South Caro- 
lina, where she left Dixie -11111 and returned to S o r t h  Carolina in  order 
to bring this action. 

(10) The defendant is able-bodied and capable of earning nioner. H e  
operates a store and filling station and he has sufficient mcoine to support 
plaintiff and Dixie , h n .  

(11) The plaintiff is without means of support and without money to 
employ counsel. 

The defendant filed a demurrer upon the ground, (1) the complaint 
fails to state a cause of action; ( 2 )  the c la in tiff fails to set forth in detail 
and minuteness the circumstances of the alleged acts of cruelty on the 
par t  of the defendant and that  the acts charged are set forth in general 
terms and do not state facts specifically and with particularity; ( 3 )  the 
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plaintiff has failed to aver that  the alleged acts of cruelty on the part of 
defendant were without adequate provocation on her par t  and to state 
1%-hat her conduct was a t  the time of the alleged acts; (4) that  the plain- 
tiff does not aver that  her conduct did not contribute to the wrongs and 
abuses of which she complains. 

From an  order of the Superior Court Judge overruling the deinurrer, 
the defendant appealed. 

S o  cozrnsel, contra. 
J o h n  K e r r ,  Jr., for defendallt ,  appel lant .  

HIGGIN\. J .  I n  B e s t  r. B e s f ,  228 S . C .  9 ,  44 S.E. 2d 214, Just ice  
W i n b o m c  sets out the allegations necessary in an action under G.S. 50-16, 
as follons: "When a wife bases her action for  alimony without divorce 
upon the ground that  her husband has been guilty of cruel treatment of 
her and of offering indignities to lier person within the meaning of the 
statute pertaining to divorcr from bed and board, G.S. 50-7 ( 3 )  and (4).  
she 'mutt meet tlie requisite' of this statute, Pollard P .  Pollard,  221 S . C .  
46, 1 9  S.E. 2d 1, and not only set out ~ ~ ~ i t h  particularity the acts on the 
part of her husband and upon which she relies, but she is also required to 
allege, and consequently to prore, that  such acts were without adequate 
provocation on her part." 

I n  tlie case of Howel l  v. H o w e l l ,  223 N.C. 62, 65 S.E. 2d 169, J u s t i c e  
D ~ n n y  states the following as the rule: "In an action for alinlong TT-ith- 
out divorce (C.S. 1667, now G.S. 50-16), as in a n  action for divorce 
a m m s n  ~t f l loro by the wife, she must not only set out nit11 some par- 
t icuhr i t>  the acts of cruelty upon the par t  of the husband, but she must 
avel*, and consequently offer proof, that  such acts were without adequate 
pmoocation upon her part. . . . Tllc omission of such allegation is fatal." 

It i. not enough for the v i f e  to allege tlie liusband ha< been abusive 
and violent tovard her, that  qhc has bcm made to fear for lier qafety. 
She mu-t go further and allege specific acts and conduct on the part of 
the 1111-hand so that  the conrt map see that his conduct was in fact such as 
conititutetl a cause for divorce from bed and board. Not only must the 
wife specif7 the acts and conduct of the huqband, bllt also die nluit set 
forth xha t ,  if anything she did to start  or feed the fire of discord so that  
the court niay determine whether she proroked the difficulty. 

The plaintiff alleges "that the said defendant during the precrdillg 
12 n~on ths  l~aq  repeatedly told the plaintiff to  leave the home in ~vliich 
thev nere  both liTing." There is no allegation the plaintiff left or that 
thr huqband'q statement amounted to more than a request tha t  she do so. 
The conlplaint is likewise silent as  to  what the plaintiff did or said a t  the 
time. thc husband told her to leave. To be ground for d i ~ o r c e  o nlensn 
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ef fltoro, and consequently basis for the plaintiff's action under G.S. 50-16, 
the plaintiff must show that the defendant "nialicious'y turned her out 
of doors." 

The plaintiff, on information and belief, charges also the defendant 
spent money lavishly on other women. She does not allege who they 
were, what their relationship, if any, to the defendant IT-as, nor does she 
suggest any misconduct on the par t  of the tlefendant. 

The plaintiff alleges defendant failed to provide adequate support for 
her and Dixie Ann. I f  treated as a second cause of action (Oldhanz a. 
Oldham, 225 N.C. 476, 35 S.E. 2d 332)) the complaint fails to  state a 
cause of action. She admits in her complaint that she lsft the defendant. 
She does not allege specific acts and conduct on his part sufficient to 
justify her leaving. She does not allege the amount of support the de- 
fendant provided or what means he had, or what she deemed "adequate 
support." The statute provides: "If any husband shall separcrfe 1iil)zsclf 
from his wife and shall fail to  provide her and the chi dren of the mar- 
riage with the necessa~y sdsistence according to his mezns aud condition 
in  life," she may maintain an  action for alimony without dirorce. (Em- 
phasis added.) 

The complaint in this action is deficient in that it fails to allege any 
ground for dirorce, either absolute or from bed and board. I t  also fails 
to allege the husband has separated himself from his wife and failed to 
provide her and the child of the marriage with the necessary subsistence 
according to his means and condition in life. Brooks v. Brooks, 226 N.C. 
280, 37 S.E. 2d 909; Carnes v. Carnes, 204 N.C. 6313, 169 S.E. 222; 
Dowdy v. Dowdy, 154 K.C. 556, 70 S.E. 917; Jackso?, 1 , .  Jachxon. 105 
N.C. 4 3 3 , l l  S.E. 173; W h i t e  v. White, 84 S.C.  340. 

The demurrer should have been sustained. The order for alimony and 
counsel fees is vacated. 

Reversed. 

BARSHILL, C. J.. and DEVIX, J., took no part in the consideration or 
decision of this case. 
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J. T. SPRISIiLE ASD WIFE. LULh SPRINKLE; MRS. JIINSIE V. PETTI- 
GREW ( W J D ~ W )  ; B. Ii'. SPRINKLE ( U ~ \ . ~ \ ~ A R R I E D )  ; R. L. SPRINI<LIC ASD 

W I ~ .  LILLIAN SPRINKLE, PIIIT,II' E. SPRISKLE ASD WIFE, MAR- 
GARET SPRISKLE: MRS. JUANITA I<IJISEY ( T ~ I D ~ w )  : REGINALD 
IZ. SPRISI<IJ: an-11 W I F ~ ,  ASSIE YOK7S(; SPRISKLE, r. 11. I,. SPRISI<LE 
AXI) T V I ~ E .  OLIE SPRINI<LE, ASD H. C. SPRISKLE .4s~ WIFE. SIl3IL 
SI'RISliLE ; PHILIP E. SPRINIiLE a m  BENJAJIIS F.  SPRINKLE, 
Esccr-TORS OF TIIE ESTATE OF IDA A. SPRISICLE, DWEASED. 

(Filed 23 March, 1953.) 
Judginents 5 25a- 

L7poii a motion to vacate an order on the  ground that it was entered IT-ith- 
our lioricr. G . S .  1-58" it i s  the d u t ~  of thc court npon rrqnt'st to fiiltl the 
€arts 11ot only in reslwct to tlie groruids up011 w1iic.h the ~liotivii is iiiude. 
but as to the nieritorious clefel~se, tlie rules as  to tlle setting aside a jndg- 
nient for s ~ ~ r p r i s e  and escnsnble neglect under G .S .  1-220, being al~plicable. 

I~.II:SIIILL, C. J., took no part  in the consideration aucl decision of this case. 

A P P E ~ L  by respondent 11. L. Sprinkle  f rom Fowtfa in ,  S. J. ,  a t  Sep- 
tember C ' i T  i i  T e r m  1951, of K o c . ~ x v a ~ ~ ~ x .  

S l~ec ia l  proceeding for  par t i t ion of certain lands i n  Rockingliaril 
Count?. Sort11 Carolina, of nliicll petitioliers and  defendants n-ere t rn-  
ants  in  conmon,  heard upon duly wrif icd motion of defrndant  11. L. 
Sprinlde. dateil 20 February .  1034. c n t ~ r e i l  i n  tllc ?au,-e. to  t r t  aside lndp- 
rilelit and order  of (;111y71, J., c l a t ~ d  1 6  I)ccen~l)er,  1953, rejrcting claim of 
H. L. Sprinkle  f o r  reirnbursement of cxpen-e. incurred i n  c o n l i c d o n  .i\ i th  
the hale of tlie property,  upon ground- of mi.take, i n a r l ~  ertencc, qurpriee 
or escu<nble neglect, and t h a t  hr  ha. a meritorious defense, mid tha t  the  
order n a s  made  out of court and without notice. 

T h e  liiotioil came on f o r  hear ing  before the J u d g e  presiding s t  Reptern- 
her C i ~ i l  T e r m  1954. n l io  "having heard affidavits by the i n o ~ a n t  antl oral  
e l idrncc of the plaintiff., and being of the  opinion t h a t  the eTidelrce is 
incufficient to s l~on-  a n y  inaclvrrtence on the  p a l t  of the court i n  enterilig 
said j l ~ d g ~ n e l i t  and  order dated December 16, 1933, and  . . . to sliow tha t  
a n y  fal-e representations n ere made  by  counsel f o r  the plaintifl, antl tlle 
conimi-qioner. to  the court, and . . . therefore being of the opinion t h a t  
said motion should be denied," entered order, dated 7 September, 1954, 
den+lg the  motion. 

Defenclant, H. L. Sprinkle, requested the court to find the fact., includ- 
ing tho-c specified i n  detail. T h e  request was denied,-and 11. L. Spr in-  
k l ~  excei,ted. Hi. exception S o .  1. 

Defendant H. L. Sprinkle  thereupon moved t h a t  the order of 7 Sep- 
ternher, 1954. be set aside fo r  irregularities and errors  committed dur ing  
the  hear ing  and f o r  lack of fact< as  fonnd,  and  f o r  tha t  the facts found 
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will not support the order. The motion was orerruled and defendant 
H. L. Sprinkle excepted. H i s  exception No. 2. 

And to the order of 7 September, 1954, and to the signing of it. defend- 
ant  H. L. Sprinkle excepts, his  exception KO. 3, and appeals to Supreme 
Court and assigns error. 

P. T.  S t i e r s  for plaintif fs,  appellees. 
R u f u s  W .  Reyno lds  for de fendan t ,  appel lant .  

WIXBORSE, J. Decisions of this Court hold tha t  when a Judge of 
Superior Court hears a motion to set aside a judgment for mistake, sur- 
prise or excusable neglect, G.S. 1-220, it is his duty, upon request so to 
do, to find the facts not only in  respect to thcl grounds on which the motion 
is made, but as to meritorious defense. Failure to do rio is error. H o l -  
comb r .  Ho lcomb,  192 S . C .  501, 135 S.E. 287; McLeod  r .  Gooch, 162 
K.C. 122, 78 S.E. 4. See also Parnel l  v. I v e y ,  213 S.C. 644,197 S.E. 125. 

The same rule would apply to hearing on motion to vacate an  order 
for reason that  it was made without notice. G.S. 1-582. 

Hence the court below erred in declining to find the facts in these 
respects,-having been requested so to do. 

The cause will be remanded for further proceeding: as to right and 
justic-e appertains, and as the law provides. 

E r ro r  and remanded. 

BARNHILL, C. J., took no part  i n  the consideration and decision of this 
case. 

ANNIE JONES HINSOS, ADMIXISTRATRIX OB' LEOSARD E. HINSON, DE- 
CEASED, V. CHARLES EDWARD DBWSON ASD CHARLES A. DAWSON. 

(Filed 30 March, 1055.) 

1. Pleadings § 3a: Death 5 & 

A cause of action for wrongful death, and a cause of action for personal 
injuries between the date of injury and the cleat11 and for  property damage 
snstained in the collision, should be separately stated. 

2. -4ppeal and Error 5 48--Partial new trial will be awarded when error 
afPects only some of issues and issues are separable. 

In this action for \vrongfi~l death and for personal injuries between the 
d : ~ t e  of injury and death, and for pr0pert.v damage suhbined in the col- 
lision, error relating to contributory negligence was committed in the trial. 
The jury answered in the negative the issue of whether intestate was 
killed through the negligence of defendants, but it appeared from the 
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record that the answer to this issue was predicated upon a finding that 
intestate (lid not die as a result of the injuries sustained in the accident. 
H c l d :  The error requires only a partial new trial and the verdict on the 
cause of action for wrongful death will stand, since i t  is entirely separable 
from the others and the error could not have affected the jury's verdict in 
that canse. 

3. Automobiles § 29a- 

The operation of an automobile in a business district in escess of 20 
miles per h o w  is a criminal oft'ense, punishable by fine or imprisonment, or 
both, G.S. 20-141, G.S. 20-38 ( a ) ,  G.S. 20-176. 

4. Same: Statutes 5 ll- 
Statutes creating criminal offenses, including those relating to the opern- 

tion of motor vehicles, must be strictly construed. 

5. Automobiles § 7- 

Where the riolation of a criminal statnte regulating the  operation of 
motor rellicles is relied upon in a civil action as  constituting negligence 
p o  q r ,  the statute must be strictly construed as  a criminal statute, and 
fn~Ther, plaintiff must show that its violation was a prosinlate cause of 
the accident. 

6. Automobiles § 12d- 
Whether a motorist is traveling in a business district within the parview 

of G.S. 21-38 ( a )  is to 'be determined with reference to the frontage along 
t l ~ c  street or highway on which he is traveling, and conditions along inter- 
sectin;. streets or highways are  to be exclnded from consideration. 

7. Same- 
A bnilding used for business purposes need not be in actual contact with 

the front property line, but fronts upon the street or higli\~ay within the 
purl iew of G.S. 20-38 ( a )  if the space inter\ ening betneen the front of the 
h~iiltling ant1 the front property line and iisrd as a menns of access to the 
bnilding is reasonable in extent. 

8. Same- 
A hnsiness district within the p u r ~ i e m  of G.S. 20-38 ( a )  is to be cleter- 

mined on the basis of frontage actually occnpied by buildings n7hen their 
side lines a re  projected or extended to the street or highway. without 
taking into consideration the open space? b e t ~ ~ c e n  the bnildings, notwith- 
standing snch spaces may be nsed for business purposes or incident to the 
operation of a business establislin~ent. 

9. Sam* 
A district is a business district within the p n r ~ i e w  of G.S. 20-38 ( a )  if 

7.7'; or more of the frontage for a distance for  300 feet or more on either 
side of the qtreet or highway is occnpied by bnildings in nse for bnsines< 
purpose-, and i t  is not required that  the frontage on both sides of the street 
or highway should be so used. 

10. Automobiles § 18g (4)- 

Testimony of a witness that  the automobile in question lvas traveling 
bet~veen 3.5 and 40 miles per honr, there being no testimony of a greater 
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Hrxson- O. Dawsos. 

speed, mag not be considered as tending to show a speed in excess of 35 
miles per hour. 

Where i t  is apparent from a plat introduced in evidence that the testi- 
111ong of the witnesses in regard to the frontnge alon; the highway used 
for business purposes included not only the buildings hut the open spaces 
between the buildings and that  the evidence, when so considered, discloses 
Illat the area was not a business district within the purview of G.S. 20-38 
( a ) ,  a n  instruction to the effect that if defendant was driving in excess 
of 20 miles per hour in a business district such speed Tvas unla~vful, must 
be held for prejudicial error. 

12. Automobiles 8 12a- 
Speed less than 20 miles per hour, either in a business district, residen- 

tial district o r  elsewhere, if greater than is reasonable and prudent under 
the conditions then existing is unlawful and negligence per se. G.8. 20-141 
( a ) ,  (e l .  

BARNIIILL, C. J., took 110 part in the considerntion or decision of this case. 

APPEAL b y  plaintiff f r o m  Bone, J., -1ugust-Septernbl~ Term,  1954, of 
w.43 XE. 

-1ctioa by  administratr ix  t o  recorer dan~ages ,  ( 1 )  f o r  wrongful  death 
of intestate, ( 2 )  f o r  personal injur ies  between i n j u r y  a n d  death,  ( 3 )  fo r  
damages to  intestate's 1951  F o r d  automobile. 

O n  20 December, 1953, about 9 :15 p.m., there was a collision b e t w e n  
a 1951  F o r d  auton~obile ,  owned and  operated by  Leonard E. IIinson, 
plaintiff's intestate, hereafter  called Hinson,  and a 1952 F o r d  automobile 
operated b y  defendant Charles  E d w a r d  D a m o n ,  hereafter  called Damson, 
the minor  son of defendant Charles A. Dan-son, who owned the ca r  and  
admittedly was responsible f o r  the  actionable negligence, if any,  of h i s  
son when operat ing the car. 

T h e  collision occurred within the  intersection of txvo pared  highways 
i n  the  settlement of ,ldamsville, about 1.2 miles east of the C i t y  of Golds- 
boro. U. S. H i g h w a y  # i O  extends i n  a general east-west direction between 
Goldsboro and  Kinston. A t  Adamsville, i t  intersects, near ly  a t  r ight  
anglm, with another  pared  road, which, to  t h e  nor th  of H i g h w a y  #7O. is 
U. S. I-Iigliway # lo2  t o  Snow Hil l .  and to the south of H i g h m y  # i O  is a 
pared  road to Johnson  Air Field.  

T h e  two cars approached the intersection f rom orposite directions, 
Hinson  driving  vest toward Goldsboro and Dawson driving east toward 
Xinston. T h e  collision occurred on the nor th  half of H i g h w a g  #TO. i.e., 
on Binson's r ight  side as  he  t r a w l e d  west. 

Plaintiff 's allegations and  evidence, i n  brief, a r e  to  the effect tha t  
D a m o n ,  upon reaching the intersection, made a lef t  t u r n  toward the 
north.  i . ~ . ,  t o ~ ~ a r d  Snolv Hi l l ,  directly across the  p a t h  of the  oncoming 
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Hinson ca r ;  and that  Danson failed to give the required signal of his 
intention to make such left turn, failed to keep a proper lookout, and in 
these and othrr respects n aq guilty of negligrnce proximately cauqing the 
collision. 

Defendants denied the crucial allcgatiol~s of the complaint; and, hy 
\my of further answer and defense, alleged. i n f e r  d i n ,  that  Dawson Tvas 
in the intersection, i n  the process of making a left tiwn in a lawful and 
proper manner, but that  H imon  "failed to keep a proper lookout in that 
he drore his automobile a t  a high, esccsqix e, and nnlawful rate of qpeed," 
and in these and other respects n a s  guilty of contributory negligence 
proximately causing the collision. IIinson's alleged contributory negli- 
gence mas pleaded in  bar of plaintiff's right to recorer herein. 

The court submitted nine issues, to wi t :  
"1. Was the plaintiff's intestate injured through the negligence of the 

defendants, as alleged in the Complaint ? -1nc.n er : YES. 
"2. I f  so, did the plaintiff's intestate by his onn  negligence contribute 

to such injury, as alleged in the Answer? -1nsn.er : YES. 
''3. What damages, if any, is the plaintiff entitled to recorer on account 

of medical expenses and suffering on the part of her intestate. An- 
swer : 

"4. Was plaintiff's intestate killed through the negligence of the dc- 
fendants, as alleged in the Complaint? Ansner : S o .  

"5. I f  so, did plaintiff's intestate contribute to his death by his o ~ m  
negligence, as alleged in the A n s m r  ? Answer : 

"6. T h a t  damages, if any, is plaintiff entitled to recover on account of 
the wrongful death of her intestate? Xns~ver : 

' ( 7 .  T a s  plaintiff's inte~tate 's  automobile injured and damaged through 
the negligence of defendants, as alleged in the Complaint? - h s ~ ~ e r  : YLS. 
'(8. I f  so, did the plaintiff's intcetate contribute to such injury and 

damagcq by his own negligence, as alleged in the Answer? Answer : PFS. 
"9. What  damagrs, if any, is plaintiff entitled to  recover for illjuries 

to qaid automobile? Snswer : 7 )  

Har ing  answered the first, sccond. fourth. ~ e ~ e n t h  and eighth issws. a. 
s h o ~ ~ n  above, the jury did not ansner the third, fifth, sixth and ninth 
issues. I n  this the jury obvrred  closely the instnictions given by the 
court. 

Judgment on the rerdict was entered in f a ~ o r  of clefendant.. Plaintiff 
excepted and appealed. 

.T. F n i s o n  T h o n u o n  d Son a n d  1. TT'. O~cfltr 1 1 %  f o r  p ln in f i f l ,  appel lant .  
P a u l  R. Erlmz~nclson,  J o h n  S. P e a c o c k ,  ond  Smith, Leach, A n d e r s o n  

S. Dorset t  f o r  de f endan t s ,  appellees.  
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ROBBITT, J. Plaintiff did not separately state :he alleged cause of 
action for wrongful death and the alleged cause of action for personal 
injuries between date of injury and death and propwty damage. While 
the basis for each is the same wrongful act, the causes of action are sepa- 
rate and distinct. Each should hare  been alleged as a separate cause of 
action. The recovery in one is distributable differently from the recovery 
in the other. Hoke v. Greyhound Corp., 226 N.C. 332, 38 S.E. 2d 105. 

However, tlie trial judge clarified this confusion in the pleading by 
submitting, without objection, issues of negligence, contributory negli- 
gmce and damages as to ( I )  the personal injury feature, ( 2 )  the wrong- 
ful  death feature, and (3 )  the property damage feature. The court 
instructed the jury that, if the collision and resulting personal injury and 
property damage were caused by defendants' negligence, they would an- 
swer the first and seventh issues, "Yes." The jury answered these issues, 
( L y  es," in plaintiff's faror.  The court instructed the jury that, to answer 
the fourth issue, "Yes," plaintiff had to show further that  personal inju- 
ries received by Hinson in the collisiou proximately caused his death. 
The jury answered this issue, "KO." Llpar t  from this one element, the 
questions posed by the first, fourth and seventh issues Ivere essentially the 
same. 

The verdict on the fourth issue will stand. The jury did not reach the 
contributory negligence issue relating to alleged wrongful death. We do 
not perceive that  a n  error, involving alleged contributory negligence of 
Hinson, should affect the jury's verdict as to  the fourth issue. Hence, the 
rerdict and judgment will stand as a bar to further prosecution of the 
alleged cause of action for wrongful death. The new trial, ordered for 
reasons stated below, will be limited to issues relating to Hinson's per- 
sonal injuries between the date of injury and d e a t l ~  and the damage to 
his auton~obile. 

Ordinarily, an error affecting a single issue is so interrelated with other 
issues that  a complete new trial is awarded therefor; but here the first and 
seventh issues having been answered, "Yes," the only reasonable interpre- 
tation of the jury's answer, ('No," to the fourth issue, is that plaintiff 
failed to satisfy the jury by the greater weight of the (evidence that  Hinson 
died as the result of injuries received in the collision. I n  this connection, 
we note that  Hinson died 27 January ,  1954; and that  Dr.  Winfield 
Thompson, witness for plaintiff and IIinson's surgeon and physician. 
testified: "ITe did not die as a result of this in jury  here. H e  died from 
n blood clot originating, outside of that  injury, from the leg or thigh." 

As pointed out by Tl'alkc~r, J., ordinarily this Court mill grant  a partial 
ncw trial '(when the error, or reason for the new tri,il ,  is confined to one 
issue, IT-hich is entirely separable from the others and it is perfectly clear 
that  there is no danger of complication. K e ~ ~ t o n  1 % .  ( 'o l l ins .  125 N.C. S3 ;  
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K o r e  1 % .  L u r n b e ~ .  Co., 133 N.C. 433." Lzrrnber Co.  r. R r a n c h ,  158 N.C. 
251, 73 S.E. 164;  Jackson I . .  Pat-ilx, 220 S.C.  680, 18 S.E. 2d 138;  P i n n i x  
r. G r i f i n ,  221 N.C. 348, 20 S.E. 2d 366; Journigrrtl 7 ' .  I c e  Co., 233 K.C. 
180, 63 S.E. 2d 183. 

The operation of an  automobile "in any husiileqa district'' in excess of 
twenty miles per hour is a criminal offense, punishable by fine or impris- 
onment or both. '2.8. 20-141; G.S. 20-38 ( a ) ;  Q.S. 20-176. Statutes 
creating criminal offenses are subject to strict construction. 8. c. C a m p -  
2x11 ,  223 N.C. 828, 28 S.E. 2d 400, and case& cited. This applies to all 
such statutes, inchiding those relating to the operation of motor vehicle<. 
,E. v. I Ia tcher ,  210 X.C. 55. 185 S.E. 435; Powers  z3. Reyno lds  Bros., 298 
Nass. 7 ,  9 S.E. 2d 535. True, the riolation of such criminal statute, 
unless otherwise provided, is held to be negligence per se in the trial of a 
civil action. Aldridge T. l i -ns fy ,  240 N.C. 353, E2 S.E. 2d 331. But  the 
statute must be construed as a criminal statute. When so construed, it ip 
applicable alike to criminal prosecutions and civil actions. 

The portion of G.S. 20-38, here concerned, provides: 
"Definitions of words and phrase..-The following words and phrases 

IT-hen used in this article shall, for the purpose of this article, have the 
meanings respectirely prescribed to them in this section, except in those 
instances where the context clearly indicates a different meaning: 

" (a)  Business District.-The territory contiguous to a highway where 
s c w n f y - f i v e  per cent or more of f h e  fronfage fhereon for a distance of 
three hundred (300) feet or more i s  occzcpied b y  bui ldings  in use for busi- 
ness purposes." (Italics added.) 

I t  is obvious that  a motorist may ~ i o l a t e  the speed statute without being 
involred in a collision. H e  does so if he operates i n  excess of twenty (20) 
miles per hour '(in a business district." G.S. 20-141. A "business dis- 
trict" is determinable with reference to the status of the frontage on the 
street or highway on which he is trareling. Conditions along intersecting 
streets or highways are excluded from consideration. X i t c h e l l  1 3 .  X e l t s ,  
220 N.C. 793, 18 S.E. 2d 406. The statute so construed does not apply to 
a motorist, traveling on an intersecting street or highway, along which 
there are no  buildings, as he approaches and crosses a street or h igh~ray  
solidly built 11p with business establishments. That  situation is con- 
trolled by "Stop" signs, electric signals, or other statutory prorisions. 

T h a t  is meant by "frontage" contiguous to a highway for a distance of 
threc 2111ndred (300) fee t?  "In figuring bnsineqs frontage only that  part  
of the land contignouc to the highnay which is arailable for buildings 
should be inclndrd." Wallace 1 % .  Krntnet*, 296 hiich. 680, 296 N.nT. 838. 
Hence, it does not include an  intersecting street or highway. M i f r l / e l l  
2'. X e l f s ,  supra. 
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D O  "buildings i n  use f o r  business purposes" include only those i n  actual  
contact ~ v i t h  the property line Z W e  apprehend tha t  this  construction 
would be too strict.  A space, reasonable i n  extent, intervening betwe11 
t h e  f ron t  of the building and the  f ron t  property line along the street or 
h i g h r ~ a y  and  used as  a means of accede thereto, nould  not destroy the 
character  of the building as  being i n  "territory contiguous to a h i g h w a ~ . ' '  
(Definitions of the ~ v o r d  "contiguous" a r e  quoted in -1Iitclzell v. V e l t s ,  
supra . )  B u t  this  would apply  only to  space encompassed by  a projection 
or exten6ion of the frontage of the  builcling itself and not  to  open spaces. 
ii' any, out f r o m  side walls of such buildings. 

r 7 l l i ia  brings u. to tlie vi ta l  questiun, under  tlic facts  disclosed by the 
present recor(1. n a i ~ ~ e l y  : 1 s  the space between buildings to  be included or  
excluded in c le te~~i i~ in ing  n.liether s e ~ c n t y - f i ~ e  (75)  per  cent or illore is 
occupied by builclings i n  use fo r  business purposes ? 

Xanifeat ly,  the space occupied by a dnel l ing ant tlie grounds i n  con- 
nection tliercnitll  must 1 1 ~  excluded. Xoreover, tlw statutory definition 
rclates to frontage actually occupiul by b~ i i ldozgs  i n  use f o r  business pur -  
poses. -1IcGill 1 % .  Btruttzgtrrf, 233 Wis. S6, 255 S. T. 799. Hence, tlic 
i q u i r y  to determilie ~ r h e t h e r  a businesq district exists is conrerntd with 
buildii lgs along the frontage, not to  prtm~nises (unoccupied by buildings) 
siniply because used f o r  business purposes or incidlwt to the operatiolis 
of a business establislment. 

W e  th ink  G.S. 20-141 and G.S. 20-ljS ( a ) ,  fixing tlie speed l imit  a t  
twenty (20)  niiles per  lloilr i n  a business district, must  be construed a s  
intended to app ly  pr imar i ly  to sections such as sol i l ly  built  u p  business 
districts.  S o t e  the definition of "business district" as given i n  ch. 14S, 
A r t .  I, sec. ( s ) .  Publ ic  Laws. of 1987;  ch. 407, Art.  S, sec. 103, Publ ic  
I A a m  of 1907;  and ch. 275, Publ ic  L a n s  of 1939, ~vl lere  i n  1939 tllc pro- 
portion of the frontage 011 a liigli-rvay for  a dis tarce of three hundred 
(300)  feet occupied by  buildings i n  uie  f o r  b u s i n z e  purpo>es was in-  
creased fro111 fifty ( 5 0 )  per  cent to seventy-fire (75)  per cent. 

I t  is immaterial, of course, ~vhet l ier  ttle section is  n-ithin the corporate 
limits of a niunicipality. I Ion  erer .  the speed liniit  itsclf, twenty ( 2 0 )  
niiles per hour. is  indicative of tlie fact  t h a t  tllr statutes relate only to  
s t d o a s  n.llere v.\-enty-five ( 7 5 )  per cent or more of tlie re le ran t  f rontage 
of three Iiimdred (300)  feet is actual ly occupied b y  Zmildings i n  use f o r  
business purposes. -1 s11al.p distinction is d r a ~ v n  between "a business 
district" and "a residential district." I n  the l a t t e r ,  (1) the speed h i t  
is thirty-fire ( 3 5 )  niiles per h o u r ;  and ( 2 )  it  con:ists of the terr i tory 
cont iguow to a highway, not a bnsiness district,  here sevcntx-fire (75)  
per c m t  or more of the  frontage thereon for  a distance of three hundred 
(300)  feet o r  more "is m a i d y  occupied by d~velling., o r  by  dwellings ancl 
buildings i n  use fo r  business purposes." G.S. 20 3S (n.) 1. (I tal ics  



added.) Compare Bal i e r  v. Court of Spec ia l  Sess ions ,  125 S.J.L. 127, 
15  A. I d  102. and X c G i l l  z-. B a u m g a r t ,  s u p r a ,  as to the significance of tlie 
v-ord '(n~ainly." 

The trial judge, in his charge, gave the definition of '(business district" 
i n  the exact r o r d s  of G.S. 20-38 ( a ) .  H e  then charged: "If the road 
frontage on both sides of the highway No. 70 extending e a s t ~ ~ a r d l y  from 
the junction for a distance of 300 feet or more than '757; of the said road 
frontage occupied by buildings in use for business purposes then it would 
be a business district; otherwise it would not be." 

Ill ,llitckell c. X e l t s ,  suprir, this Court, in opinion by I l ' i nbome ,  J., 
stated, in effect, that  a business district exists when seventy-five (75) per 
cent or more of the frontage for a  distance of three hundred (300) feet 
or more on one side of the street or highway, either side, is occupied by 
buildings in use for business purposes. We adhere to that  view, d for-  
t i o r a l i ,  it  is a business district when seventy-five ( 7 5 )  per cent or more 
of the total frontage on both sides for a distance of three hundred (300) 
feet is occupied by buildings in use for business purposes. Of course, this 
cannot be unless seventy-five ($5) per cent or more of the frontage on a t  
least one tide i~ SO occupied. The quoted excerpt from the charge required 
that  the seventy-five (75)  per cent be applied to the frontage on 110th 
sides, that  is, a total of six hundred (600) feet, i.e., three hundred (300) 
feet on each side. However, the error in this respect was not prejudicial 
to plaintiff. 

The trial judge gave further instructions to the effect that, if Hillson 
was driving in excess of t r e n t y  (20) miles per hour in a business district 
as defined, such conduct wa; unlawful. H e  proper17 placed the burden 
of proof on the defendants; also, properly instructed the jury, i n  accord- 
ance with G.S. 20-141 (e) .  that defendants had the further burden of 
establisliing such unlawful speed as the proximate cause of tlip collkion. 
But analysi; of the evidence leares the definite impression that defend- 
ants' e~ idence  was insufficient to show that Hinson, as he approached tlie 
intersection, n-as dril-iag in a bu~inees district within the meaning of 
G.S. 20-35 ( a )  as construed a b o ~ e .  

111 cupport of their plea of contributory negligence, defendants relied 
h e a d y  upon tlie alleged "high, excessive, and unlawful rate of speed" of 
IIinson. The witness Reid testified that, when Hinson passed the filling 
station premises known as the Gasoteria and before he heard the brakes 
applied, Hinson v a s  traveling between thirty-five (35) and forty (40) 
miles per hour. S o  witness testified to a greater speed. This testimony 
map not be considered as tending to show a speed in excess of th i r tyf i re  
(8.5) mileq per hour. M i f c h e l l  v. X e l t s ,  supra .  The witness Xoye testi- 
ficd that  Hinson'q speed mas twenty (20) to thirty (30) miles per hour 
~ v h m  he first s a y  h im;  and that, a  short distance therefrom ~vhcre tlie 
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impact occurred, his speed was between fifteen (15) and tn-enty (20) 
miles per hour. Hence, as stated in appellee's brief: "The case was tried 
on the theory and contentions that  the collision occurrcld either in  a B~rsi- 
ness Disfrict in which the speed limit was 20 miles per hour or in a 
Residential Disfrict in which the limit wa3 35 miles per hour." 

The quoted instruction relates only to the frontage on that  portion of 
Highway #70 extending eastwardly from the intersection. Bearing on 
the question under consideration, defendants offered the following eri- 
dence. 

C'. Beems, a licensed Surveror, who measured the distances, "made an 
examination of the vicinity with the purpose of determining the number 
of feet along the highways, which are used for business or other purposes." 
Based thereon, he made a plat, defendants' Exhibit F, which n.as offered 
in  evidence by defendants without limitation. The  plat bears the legend 
('scale 1" = 20'." I t  shows the highway frontage for a greater distance 
than three hundred (300) feet eastwarclly from the intersection. I t  
shows also the location of the buildings along this frontage. 

Mr.  Beems gare  testimony, with reference to the plat, that, on the south 
side of Highway #70, east of'the intersevtion, there tvas, first, Smith's 
Grocery Store, and "the property used for the grocery store extends . . . 
about 160 feet" ; the next buildings, east of' Smith's store, were two build- 
ings of Whitley Milling Company, occupying about 804 feet along the 
highway; the next building was a cement log building, unoccupied, in 
process of construction; next, there was a racant  lo t ;  rtnd next there was 
a dwelling. On  the north side, east of tht. intersection : first, there was 
a filling station, known as the Gasoteria, "the propert1 of the filling sta- 
tion covers about 200 feet"; next, a residence covering about 60 feet;  
next, "about 85 feet along the front  of Route 70 was used for a grocery 
store"; and next, there was a dwelling. 

W. C. Whitley, also testifying with reference to the plat, gare  testi- 
mony substantially in  accord with tha t  of Mr. Beem,< as stated above. 
Summing up his testimony, he said:  "From the intersection, going east- 
ward toward Kinston, on the south side of the road, on December 20, 1953, 
app~aoximately 364 feet were occupied by business . . . On the north 
side of the road, from the intersection, 1 have a n  opiuion that  215 feet 
were occupied." 

Norman Stewart, plaintiff's witness, on cross-exaxrination, testified : 
"The distance from the pavement where the two roads come together, 
back where the filling station property ends, is a little orer 200 feet. I 
imagine i t  mould be every bit of 300 feet. The filling station and the 
drive in front of the filling station covers that. On the opposite side of 
the filling station there was a store, and next to the store there mas a 
building used as a mill. I t  was on the south side of the highway. I 
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would not say that  property occupied by the store and the mill extends 
along the highway further than  the filling station." 

Considered separately from defendants' Exhibit F, the testimony, 
g i ~ ~ i n g  every reasonable intendment to defendants, might support a find- 
ing that  the section east of the intersection was a bu:,iness district. But  
when considered in relation to defendants' Exhibit F, the portion showing 
the intersection and Highway #70 east thereof being ri?produced herewith, 
it  is plain that  the testimony is directed to the frontage used for business 
purposes, or in connection with business establishments, not to the dinien- 
,iions (frontage) of bui ldings  i n  nse for bnsiness purposes. K o  witness 
gires the dimensions, measured or estimated, of the bu('1dings. I f  the scale 
of the plat is applied to the bui ldings  shown thereon i t  is apparent that  
seventy-fire (75) per cent of the frontage for 300 feet or more east of the 
intersection is not occupied by bui ldings  in use for business purposes. 
I t  appears clearly that  the witnesses included in their testimony, without 
distinction or defining their limits, the unoccupied spaces between the 
intersecting highway and the first buildings on the north and south sides 
of Highway #70 and the unoccupied spaces between the buildings, whether 
in use for business purposes or as dwellings. 

F o r  the reasons stated, defendants' evidence was ia:;ufficient to support 
a finding tha t  Hinson, in approaching the point of collision, was driving 
('in a business district" within the meaning of G.S. 20-38 (a) .  On ac- 
count thereof, there must be a new tr ial  on the cause of action relating to 
Hinson's injuries and the damages to his automobile. 

'1That me hare  said relates solely to what constitutes a ~ i o l a t i o n  of the 
statutory provision as to speed in a business district. Speed in violation 
of such statute is unlawful, and also negligence per se. Whether the statu- 
tory violation was a proximate cause of collision is another matter. 
Proximate cause will be for the court or jury, depending upon the facts 
and circumstances of the particular case. TOO, it is to be borne in mind 
tha t  a speed less than twenty (20) miles per hour, either in a business 
district, residential district or elsewhere, if "greater than is reasonable 
and prudent under the conditions then existing," is unlawful and negli- 
gence per se. G.S. 20-141 (a) ,  (c) .  

We are a d ~ e r t e n t  to the fact  that  G.S. 20-38 ( a )  has not been construed 
previously by this Court in relation to the point on which our decision 
rests; and that  the trial judge, whose conduct of the tr ial  deserves high 
commendation, lyas without chart or guidance as to the construction we 
would place thereon. Our tr ial  courts are called upon so frequently to 
apply G.S. 20-38 ( a )  that  me have undertaken herein to clarify to some 
extent its meaning as applied to factual situations similar to tha t  pre- 
sented in  this case. 
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P R L I ~ T  v. I n s r ~ ~ x c c  Co. 

Questions posed by other  assignments of e r ror  m a y  not arise when the 
cause is tried again. 

P a r t i a l  nev7 trial.  

BARNHILL, C. J., took no par t  in  the consideration or  decision of this 
case. 

W O O D R O W  P. P R U I T T  v. GREAT A1\IERI('AS I K S T T R h N C E  COJIP ,WT,  
S E W  YORK,  ASD T H E  WACEIOT'IA BASK ASD T R U S T  COMPAKY. 

(Filed 30 Jfarch. l!Ki ) 

1. Insurance § 13- 
In  the absence of fraud or niistal<e, a contract of insurance is concln- 

ii\ely l~req~mied to elpres* the agreement b e t ~ e e n  the parties, and their 
rights n ~ ~ ~ s t  be determined in accordance with what is \\ ritten. 

The certificate of insurance in suit, issued under a master policy, stipn- 
lated an 18 nionth policy ]?eriocl between ~prcified dates. The certiiicate 
provided tlint it  slionld not be valid unless countersigned by a d n l ~  author- 
ized agent of the conipany. H c l d :  The certificate does not cover damage 
sustained in a n  ac.cident occurring at ter the erpiration of the policy period 
stipulated, notrvithstanding that it  occnrred within 18 montlis of the time 
the policy was countersigncd. The certificate did not provide that it  should 
not be valid "until" countersiqned, but "unlees" countersigncd, ant1 there- 
fore, did not create :In ambiguity as to the period of coverage, since the 77 ord 
"unless" does not refer to time but to the authentic it^ of the policy. 

3. Same: Insurance § 1% 

An insurer, in the absence of fraud or concealnlent, may be held liable 
for losses antedating the policy if the policy so stipulates and the contract 
is founded on a consideration, mid \\-here a policy or certificate prorides 
that  it  sliould not be valid nnless connteruigned, the inception of the risk 
need not be dela) ed until it is so coontersignecl. 

BARXHILJ~, C. J., tool< no part in the consideration or decision of this case. 

APPEAL by  defendant Grea t  -1merican Insurance Company, New York, 
f r o m  Pless, J., Kovember T e r m  1954 of WILKE~.  

Civil action on a policy of automobile collision insurance. 
P u r s u a n t  t o  G.S. 1-15-1 a t r ia l  by ju ry  was waived. T h e  parties 4 p u -  

latcd the  facts, summarized below: 
One.  O n  1 0  F e b r u a r y  1948 the  defendant Grea t  American Insnrance  

Company, N e w  York,--hereafter called the  Insurance  Company-issued 
to the defendant Wachovia B a n k  and Trus t  Company-hereafter called 
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the Bank-a Master Policy of Insurtince No. A 101, which was in full 
force in 1952, 1953 and 1954. 

Two. The Bank, in the course of its business, arranges for the financ- 
ing of automobiles purchased on the monthly installment plan. Certifi- 
cates of insurance issued under this Master Policy are  written and issued 
to purchasers of automobiles desiring to borrow money and using the 
automobile as security for the loan. Such certificates, including Certifi- 
cate of Insurance KO. 47232, the one issued to plaintiff, provide double 
interest coverage; coverage for the protection of the Bank and the pur- 
chaser. 

Three. On 16 August 1952 plaintiff purchased from Hickory Motor 
Sales, Inc., of Hickory, a new 1952 Dodge four-door sedan, Motor No. 
D42-291-254, Serial No. 31882488, and at  the time executed and delivered 
to the Hickory Motor Sales, Inc. a note and cor~ditional sales contract 
in the sum of $1,423.62. On the same date the Hickory Motor Sales, Inc. 
assigned the note and conditional sales contract to the Bank. 

Four. S t  the time of purchase of the automobile plaintiff paid a pre- 
mium of $147.50 to the Hickory Motor Sales, Inv. for a collision insur- 
ance policy, which premium i t  forwarded to the :Bank. Whereupon the 
Bank issued and delivered to plaintiff within thirty days of 16 August 
1952 Certificate of Insurance No. 47232, which is: attached to the stipu- 
lations and made a part  thereof. We set forth only those parts of the 
Certificate of Insurance necessary for a decision of this case. "Item 2 .  
Policy Period: From August 16, 1052 to February 16, 1954. 12 :01 
A. M., standard time a t  the address of the i n s ~ z e d  as stated herein." 
"Premium 1 yr. 6 mos." This part of I tem 1: "Subject to all the pro- 
visions, exclusions, conditions and declarations contained in the master 
policy of which this certificate is a part  . . ." This part of I tem 3 : "In 
consideration of the payment of the premium and in reliance upon the 
statements in the declarations and subject to the limits of liability, es- 
elusions, conditions and other t e r m  of the master policy and this certifi- 
cate, the company agrees to pay for direct and accidental loss of or dam- 
age to the automobile, hereinafter called loss, sustained during the policy 
period, with respect to such and so many of the following coverages as 
are indicated by specific premium charge or charges.'' (Italics ours.) 
This appears in  I tem 4 in  respect to installment payments on the auto- 
mobile: "Installment payments, Nurnber 18. Binount of each, $79.09. 
Due Date and Amount of Final  Installment, 3-1-54. $(Blank.)" This 
appears a t  the bottom of the first page of this certificate: "THIS CER- 
TIFICATE SHALL NOT BE VALID UNLESS COUNTRSIQKED BY A DULY 
AUTHORIZED AGENT OF THE CO~IIPANY. COUNTERSIGNED : AUGUST 29, 
1952 A T  WINSTON-SAI,F.JI, SORTH (?AROLIXB. WACHOVIA BANK A N D  

TRUST COMPASP-IXSTRASCE DEPAR~JIEST BY /f;/ ROMAINE S. A \ N ~ ~ ~ .  

AQENT." 
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F i r e .  This Certificate of Insurance S o .  17232 was issued in connection 
with &laster Policy No. A 101. wl~ich Naster  Policy and endorsements 
thereto are attached to the stipulations, and made a par t  thereof. Under 
the Heading, ' ' , ~ U T ~ ~ I ~ B I L E  F ~ s a s c s  I~ASTER POLICY FORM DOUBLE 
ITSTEREST COVERAGE') this appears: "2. - ~ T T A C H ~ ~ E N T  ATSD E ~ I D E K C E  O F  

I s s u ~ a s c ~ .  The insurance hereunder upon each automobile attaches as 
of the time of execution of the conditional sale, mortgage or lien agree- 
ment, but only if reported to this Company within thir ty (30) days there- 
after. The acceptance of each risk and the particulars of insurance 
thereon, including the perils insured against, shall be evidenced by an 
individual policy or certificate of insurance issued hereunder by this 
Company." 

Six. The sole question of law involved is ~ ~ h e t h e r  or not Certificate of 
Insurance KO. 43232 was in  effect at the time plaintiff's motor vehicle 
was damaged on 20 February 1954, and if i t  was, plaintiff would be 
entitled to recover under said Certificate of Insurance $1,256.50. 

Beveil. The presiding judge could decide the case upon the admissions 
in the pleadings, the stipulations, the conditional sales contract and note, 
the Certificate of Insurance, the Yaater  Policy lrith e~ldorwnents  and 
other competent evidence. 

The court found the facts as stipulated, and concluded: "As a matter 
of lam that  the certificate contained ambiguous prorieions, in that  I tem 2 
designates the policy period as being from August 16, 1952, to February 
16, 1954, showing on its face that  the premium was paid for one year 
six months, ~ v i t h  the later provision 'this certificate shall not be valid 
unless countersigned by a duly authorized agent of the company."' 
Thereupon it entered judgment that  the plaintiff recover $1,256.50 from 
the Insurance Company, and recorer nothing from the Bank. 

From judgment for plaintiff, the defendant, Great American Insur- 
ance C'ompany, New York, appeals. 

11'. 11. IVcElwee,  Jr . ,  for P l a i n t i f f ,  Appellee.  
T r i c e f t e ,  Holshouser  & ,llitchell and J o y n e s  c6 Howison  for D r f e n d a n f ,  

Appcl7crnf, Grea t  Anzcricnlz Insurance  C o m p n n y ,  S e w  Yo&. 

PARKER, J. There are no allegations of fraud or of mutual mistake. 
Therefore, "the written policy i b  conclusirely presumed to express the 
contract it purports to contain." F7otrls r .  Inslcrrrnce Co., 114 K.C. 232, 
56 S.E. 915: See also Distr i l iu f ing C'orp. I . .  Incle lnni fy  Co., 224 N.C. 3'70, 
p. 334, 30 S.E. 2d 337. Lacking such allegations this suit is up011 the 
Certificate of Insurance as written. B u r t o n  1.. Ins. Po., 198 X.C. 498, 
152 S.E. 396. 
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Under a n  almost identical fact situation tlie Supreme Court of Ala- 
bama in C n i o n  J I n r i n e  d General  ITIS .  Co .  v. I Icdmes ,  249 Ala. 294, 31 
SO. 2d 303, held that such pro\ ision as to countersigning did not make the 
contract ainbiguous as to the period of coverage. I n  the Alabama Case 
the insurance policy contained the following provi3ions : "Iten1 2. Policy 
Period. From Febrnary 7, 1943 to February 7, 1944, at 12:Ol a. m., 
Standard Time, a t  the address of the insured, as stated herein. . . . I11 
Witness Whereof, the company has cilused this pclicy to be executed and 
attested but this policy sllall not be valid unless, countersigned on the 
declaration page by a duly authorized agent of the conzpany . . . Coun- 
tersigned February 8, 1943 a t  Birmingham, Mabanla . . ." The auto- 
mobile insured under said policy of insurance wai; destroyed by collision 
or upset on 7 February 1944 a t  4:45 p. m. The Supreme Court of Ala- 
bama said:  '(Defendant's primary liability, if l i a ~ l e  at all, for the dam- 
ages claimed must rest upon the commitments exprzssed in the contract, as 
liinited therein. Grea t  A m e r i c a n  I n s .  C o .  z.. Dover ,  219 &i.. 530, 122 
SO. 655. Therefore, conceding that  the countersigning of the policy was 
essential to the completed execution thereof, it  is clear that  the delayed 
countersigning did not extmd tlie period of liability, the limitation of 
~rhic l i  was stated in the face of tlie contract. S o r  did it inject into the 
contract an ambiguity as to the period of the coverage. The counter 
signature in  fact and law merely confirmed said stated limitation and 
gave retroactive force to the policy as of the time i t  v a s  cmcuted by the 
defendant company. 'To "countersign" is to sign in addition to the signa- 
ture of anotlier in order to attest the authenticity of the other.' Ro?jal 
E z c h a i ~ g e  .lsszirnnce of L o n d o n  v. Alrnon,  202 Als. 374, SO SO. 456, 458; 
I l n r f f o ~ d  F i x  I n s .  Co. v. K i n g ,  106 M a .  519, 17  So. 707; S e w  1-ork 
Life 171s. C1o. z.. T o l b e r f ,  10 Cir., 55 F. 2d 1 0 ;  IIIeacl v. Dav idson ,  3 Ad. & 
El.  303, 111 Eng. Reprint 425, 4 L. J .  I<. B. (N. S.)  193." 

I n  Dillon v. Genernl  E x c h a n g e  Ins.  Corpora t ion ,  Tex. Cir. App. 1933, 
60 S.W. 2d 331, the facts were these: On 19 March 1931, plaintiff pur- 
chased an  automobile, and a t  the same time paid -o the seller, Chevrolet 
Co., for the use and benefit of the defendant Insu rmce  Co. the required 
prenliunl for one year's protection against loss 1,y fire, theft, etc. 111 

consideration of this premium the Inwrance  Co. issued tlie policy sued 
on. The policy recites on its face that  the effective date of same is 
19 hIarcli 1931 and the t.xpiratioi1 ilatc 19 Xarch  1932. The policy also 
shon-ed on its face, "this ~ o l i c y  shall not be valid unless countersigned by 
the duly authorized agent of the Conipaay a t  Sa11 Ainto~lio. Texas." I t  
v a s  countersigned on 31 X a r c h  1931. On  the night of 20 March 1932 
plaintiff's automobile x-as destroyed by fire. The Court said : "Appel- 
lant's attention is that  regardless of the fact that  the policy coiltailled the 
expressed stipulation that  it expired a t  noon 3Iarch 19, 1932, i t  was neTer- 
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theless i n  effect on the night of X a r c h  20, 1032, becauce the policy a150 
contained the stipulation that  i t  was not valid unless countersignet1 by 
the duly authorizecl agent of the company a t  S a n  Antonio, Tex., and that 
tlie policy x i s  actually counterbigned on March 31, 1931, that appellant 
had paid for one year's insurance, that  lie Tras therefore entitled to one 
full year's insurance, and that the policy not having been countersigned 
until March 31, 1031, sliould not have expired until March XI, 1932. We 
do not agree with this contention. The insurance company had a l a ~ r f u l  
right to make this policy effective from a prior date, regardleqs of the 
provision that  same Jras not valid unless countersigned by the agcnt 
designated. This stipulation had to do with the autheniicity of the policy 
rather than the time from ~ ~ h i c h  it should become effectire. The policy 
did not provide that  i t  was not valid until countersigned, but unless coun- 
tersigned. Until might be construed as referring to time, but unless does 
not refer to time. Bankers Lloyd's u. i l lontgot~le~~y (Tes.  Civ. App.) 
42 S. V. (2d) 285; Sclzwartz 7;. J70rthern Life Ins. Co. ( C .  C .  -1.) 25 F. 
(2d) 555; Anderson v. LVuf.ual L i f e  Ins. C'o., 164 Cal. 712, 130 P. 726, 
Ann. Cas. 1914B, 903." 

1-rider almost identical facts with the precent case tlie Sn1)rcinc Court 
of Temessee held in -IlcXee 1%.  C'onfinenfd Ins. Co., 191 Tenn. 413, 234 
S.W. 830, 22 .\.L.R. 2d $80, that  a provision in the Certificate of Tnsnr- 
ance that  "this certificate shall not be ral id unless countersigned by a 
duly authorized agent of the company" merely confirnled the contract as 
stated, so that the period of coverage ran from the date stated in the policy 
as that  of t h ~  inception of ri*k, ratlicr than from the date of counter- 
signature six days later, and insured could not recover for a loss to his 
automobile ~vhich  occurred three days after the expiration of the period 
of coverage as stated in the policy. 

The fact that  an insurance policy provides: "This certificate shall not 
be valid unless countersigned by a duly authorized agent of the company" 
was held not to alter the inceptio~i and expiration dates as set forth on 
the policy in the following cases : Siinons 2.. .4?nerican F i w  77nder~c~rifci~s 
of American Indenz. Co., 203 S.C. 471, 27 S.E. 2d 809; 01;lahoma Farm 
Bureau X u t .  I m .  Co. 1%. Brozcn, 208 Okla. 317, 255 P. 2d 919. See also 
Anno. 22 A.L.R. 2d 984. 

Plaintiff contends in his brief that  Davis v. Home Ins. Co., 125 S.C. 
381, 118 S.E.  536, has identical facts v i t h  the case here. Counsel for the 
Indemnity Company contended in the Case of Sirnons z,. -1iizrrican Fire 
Underwritem of American Indern. Co., supra, nhich n a s  before the 
Supreme Court of South Carolina in 1943, twenty years after the Davis 
Case, that  the Davis Case controlled the Simons Case. The South Caro- 
lina Supreme Court said:  ('. . . but in this we think the appellant is 
mistaken. I n  the Dacis Case the controversy arose over the fact that  the 
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loss occurred within the twelre months period for which the premium had 
been paid by the insured, but after twelve months from the effective date 
of the policy as expressed therein. I n  other words, the effective date 
stated in the policy was an  earlier date than the actual date of the counter- 
signing of the policy. And the policy contained an  express provision that  
i t  should be valid only when countersigned by the duly authorized agent 
of the Company. Because of this prorision the policy was held effective 
to cover the loss. I n  the policy now before the Court, the provision is:  
'. . . but this policy shall not be valid unless countersigned by a duly 
authorized representative of this Company.' (Emphasis added.) I t  was 
in  fact so countersigned, and there is nothing in  the instrument as intro- 
duced in evidence to  deprive the insured of the right to rely upon the 
terms of the policy as f a r  as the question of its taking effect is concerned." 
I n  this case the facts were these : On 6 March 1941, a t  about 7 :00 o'clock 
p. m., Sinlolls requested the local agent of the Indelnnity Co. to cover 
his automobile with collision and other insurance, and deliver the policy 
to the Comnlercial Credit Corporation. The agent said he would cover 
plaintiff. About 10:00 a.m. on 7 Nal-ch 1941 the agent issued and 
countersigned a collision policy covering plaintiff's automobile for a 
"Policy Period : From March 7,1941 to March 7, l942,12 :01 a.m. Stand- 
ard Time . . ." & the time the agent issued and countersigned the 
policy, the agent did not know plaintiff had had a collision with his auto- 
mobile about 1 :30 a.m. on 7 March 1941. The court held that  the Indem- 
nity Co. was liable as plaintiff's damage occurred within the period 
covered hg the policy. 

Where a provision in a policy of insurance provides that  i t  shall not 
be ral id t i t ~ f i l  countersigned by the company's agent, there is authority 
to  the effect that  this is a condition precedent to thil validity of the policy. 
Rumer 1 % .  American Ins. C'o., 221 310. &4pp. 1103, 300 S.W. 556;  ATational 
1'71ion Fi7.e Ins. Co. r .  California Cot ton  Credit Gorp., (1935 C -1 9th 
Cal.) 76 F. 2d 279. TT'ebster's S e n .  Collegiate Dictionary, the latest 
edition of the hlerriam-Webster series of dictionaries, defines U N T I L  
as "up to the time that or when." The same authority defines U N L E S S  
thus, "if not ; supposing that  not ;  except that." According to Webster's 
definitions, U N T I L  refers to time : U N L E S S  does not. American Juris-  
prudence discusses the meaning of t h ~  word U S T I L  in  Vol. 52, Article 
Time, See. 25. See also: Anno. 16  A.L.R. 1090. 

This action is upon the Certificate of Insurance as written. The Cer- 
tificate of Insurance ~ l a i n l y  states that i t  is "subject to the limits of 
liability, exclusions, conditions and other terms clf the Xaster  Policy." 
The Master Policy explicitly states that the insurance issued upon plain- 
tiff's automobile attached "as of the time of execution of the conditional 
sale, mortgage or lien agreement, but ouly if reported to this Company 



S. C.] SPRING TERM, 1955. 731 

within thirty (30) days thereafter." The conditiolial sale agreement was 
executed oil 16 August 1952, and the Certificate of Insurance was counter- 
signed, issued and delivered to plaintiff within 30 days after 16 August 
1952. There is nothing in the language of the Certificate of Insurance 
here that the period of corerage d l  be extended h r  a delayed counter- 
signing. I t  seems clear and plain from these pro~is ions  that  it was the 
intention of the Insurance Co. to assume liability before the Certificate 
of Insurance was countersigned. -2pplernai1, Insurance Law and Prac- 
tice, Vol. 7, Sec. 4266, states: "An insurer has the right to assume obli- 
gations antedating the policy date, if i t  so elects and the contract is 
founded on a consideration. Under such circumstances, the insurer is 
liable for losses antedating the policy, prorided there is no fraud or con- 
cealment by the insured." The countersigning had to do with the authea- 
ticity of the Certificate of Insurance rather than with the inception of 
the risk : i t  did not create an  ambiguity as to the period of coverage. As 
was said by the South Dakota Supreme Court in S f m f f o n  v. 17?zited 
States  Fire Ins .  Co. o f  S e w  I'ork, 25 X.W. 2d 239: "We cannot disre- 
gard the plain and unequivocal terms of the policy, and make a new 
contract for the parties." 

I11 the case here the Certificate of Incurance in the plaintiff's posses- 
sion explicitly and plainly states that  the expiration date was a t  12 :01 
a.m., 16 February 1954. I t  expired on that  date according to its terms. 
Cnion  X a r i n e  CE General Ins .  Co. 1 % .  Ilolrnrs, sliprcr; Dillon 1%. ( i e n e ~ a l  
E ~ c h a n g e  Ins .  Corporation, suprrr; Xcli 'ee 2 % .  Conf inen fn l  T m .  Co., supra; 
S imons  7%. American Fire lTnderzc.riters of Atneric~in I n d e m n i f y  Po., 
s u p m ;  OklnAoww. F a r m  Bureau Mu t .  Ins .  Co. c. Brozc~z, supra; Dohlin 
v. Dzcelling IIouse M u f .  Ins .  Co., 122 Seb .  47, 238 N.W. 921 ; Ilppleman, 
Insurance L a v  and Practice, Sec. 4268; Blashfield, Cyclopedia of Auto- 
mobile Law and Practice, Sec. 3541; Anno. 22 I1.L.R. 2d 984. See also: 
Boone 1;. Standard d c c .  Ins .  Co. of D ~ t r o i f ,  192 T'a. 672, 66 S.E. 2d 530; 
Gulledge I - .  Ll'orld Ins .  Co. of Omaha,  199 F. 2d 158. 

I t  may not be aniiis to refer to the Form of the Standard Fi re  Insur- 
ance Policy in this State. G.S. 5s-176 sets forth a standard form for a 
fire insurance policy. At  the end of the form there is this language : "IN 
WITNESS WHEREOF, this Company has executed and attested these pres- 
ents; but this policy shall not he ralid unless countersigned by the duly 
authorized agent of this Co1npan;r- a t  the agencp herrinbefore ~nentioned." 
G.S. 58-177 ( d )  prorides: "Binders or other contracts for temporary 
insurance may be made, orally or in writing, for a period which shall not 
exceed 60 days . . ." I t  would seem that  the North Carolina Standard 
Fire Policy nleans that  the inception of the risk is not delayed until the 
policy iq countersigned. See L P ~  e. i i f lan t ic  Ins .  Po., 168 K.C. 478, 
84 S.E. 813. 
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The plaintiff cites in his brief i n  support of his argument Cheek v. 
Insurance Co., 215 N.C. 36, 1 S.E. 2d 115 ; T u r l i n g t o n  v. Insurance Co., 
193 N.C. 481, 137 S.E. 422; Ross a. Insurance Co., 124 N.C. 395, 32 
S.E. 733; Ormond v. Insurance Co., 96 N.C. 158; 1 S.E. 796. Those 
cases dealt with provisions in  insurance policies fundamentally different 
from the one here. F o r  instance, in the Cheek Ca::e the consummation of 
the contract of insurance depended upon the apprzwal of the home office. 

The  plaintiff contends that  there was no meeting of the minds and the 
contract did not come into existence until the Certificate was counter- 
signed. To agree with that  argument would require us to ignore the 
provision that  the insurance attached "as of the t ~ m e  of execution of the 
conditional sale . . . agreement, but only if reported to this company 
within thir ty (30) days thereafter." 

F o r  the reasons stated abore, the judgment of the Tr ia l  Court is 
Reversed. 

BARSHILL, C. J., took no part  in the considera5on or decision of this 
case. 

MRS. ASNIE P. NORJIBN, WIDOW, GLESN NORJIAN, A 311x0~ UNDER THE 

AGE OF 21 TEARS W I ~ H O U ~  GENERAI. GUARDIAX, HEREIN APPEARING BY S. S. 
NORMAN, HER DULY APPOI~TELI SCST FRIEXD, 8x1 L. G. TRAVIS AND HIS 
WIFE, DORIS TRAVIS, v. JOHN J. WILLIBJIS. 

(Filed 30 JIarch. 1955.) 

1. Trespass to Try Title S 3- 
In an action for the recovery of land and for t~.espass by the cutting of 

timber therefrom, defendant's denials of plaintiff's title and defendant's 
 trespass. nothing else appearing, raise issues of fact as to the title of 
plaintiff and trespass by defendant, with the burtlen of proof on plaintiff 
as to each issue. 

2. Same- 
In an action for the recovery of land and for trespass by defendant, 

plaintiff must rely upon the strength of his own title, which he mag estab- 
lish by various methods specifically set forth in Noble?/ v. Gri f in ,  104 N.C. 
112. 

3. Same- 
In all actions involring title to real property, ti1 le is presumed to be out 

of the State unless it be a party to the action, G.S. 1-36, but such presump- 
tion does not relieve plaintiff of the burden of showing title in hinlself and 
is not a presumption in favor of either party. 
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4. Same- 
T17here plaintift's, in an action for recovery of land and for trespass 

thereon, seek to establish title by showing a common source of title and 
better title in themselres from that source, failure of evidence connecting 
defendant with any source of title common to both parties is fatal. 

5. Adverse Possession 9c- 

A deed offered in evidence is color of title only as to the land designated 
and described in it. 

BAEXE~ILL, C. J., and DEVIX, J., took no part in the consideration or decision 
of this case. 

APPEAL by plaintiffs from V o ~ * r i s ,  ,J., a t  K o ~ e m b e r  Term 1954, of 
HALIFAX. 

Ciri l  action to recover damage for trespass in cutting and removing 
timber from certain lands in Halifax County, Xorth Carolina, and to 
restrain further trespass thereon. G.S. 1-486. 

Plaintiffs allege in summary ( I)  that  they are the owners in fee as 
tenants i n  common (Annie P. Korman of a life estate i n  one-half undi- 
vided interest, and Glenn Norman of the remainder of one-half undivided 
interest, and L. G. Travis one-half undivided interest) of, in and to the 
following described tract of land in Brinkleyville Township, Halifax 
County, F o r t h  Carolina, to wi t :  That  certain 154.50 acres, more or less, 
described according to a map prepared by C. E. Foster, C.E., on 8 April, 
1949, as follows: (Specific description follows), and ( 2 )  that  defendant 
has ~vrongfully, unlawfully and tortiously entered upon the lands of 
plaintiffs above described, and is cutting down and removing timber trees 
therefrom. to the damage in a large amount, and to the irreparable injury 
of plaintiffs, and threatens to continue so to do. 

Defendant, ans~vering, avers that the allegations of plaintiffs as above 
set forth are untrue, and are therefore denied. 

And for further answer and defense, defendant says, in so f a r  as perti- 
nent to thiq appeal: "That the defendant is the owner in fee of all mer- 
chantable timber trees of every sort, liilld and description standing or 
lying upon the measure when cut eight inches or more in diameter, meas- 
ured across the stump eight inches from the ground, with full right of 
ingress, egress and regress upon the said tract of land until January  1, 
1953, for the purpose of cutting and removing the said timber trees there- 
from,--the said timber trees and rights having been conveyed to the said 
defendant by Junie  TTright and wife, Fannie Wright, by deed dated 
October 12, 1950, and duly recorded in the office of the Register of Deeds 
of Halifax County, North Carolina, in Book 582, page 419, ef seq." 

Plaintiffs replying deny the averments of the defendant's further an- 
swcr and defense, and allege that on 12 October, 1950, defendant, with his 
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wife, "conreyed by deed recorded in Book 552 a t  page 419 certain timber 
on the lands therein described, and gave the southern boundary of the 
tract upon which the timber was sold as the lands of the plaintiffs, which 
are set out and described in paragraph 3 of the complaint. The plaintiffs 
aver, therefore, that  the line set out in the complaint is the true diriding 
line between the plaintiffs' lands and the lands of the defendant, and that  
the defendant is estopped from denying the same." 

r p o n  the trial in Superior Court plaintiff offer2d the following as 
evidence : 

1. Plaintiffs' Exhibit KO. 1, Book 32, page 561, showing division of 
lots Nos. 1, 2 and 3 of Kimball lands (each specifically described). 

2. Plaintiffs'  Exhibit No. 2, map made by J. C. Shearin of tracts Nos. 
2 and 3 of Kimball Division. (Admitted for purposes of illustrating 
testimony of the witness Shearin.) 

3. Evidence tending to show that  the land descriked in the complaint 
is lot No. 3 of the Kimball Division. 

4. From public registry of Hal i fax  County record of the following: 
( a )  Deed from Lucy A. Biggs, Executrix of Kader Biggs and C. W. 

Kellinger, Executor of Asa Biggs, to Edward L. Travis, (Plaintiffs' Ex- 
hibit Xo. i ) ,  dated 28 May, 1905, recorded in Book 175, page 58, pur- 
porting to convey lot No. 3 of the Kimball Division. The  record shows 
that  this deed was "admitted for the purpose of showing color of title." 

(b )  Deed from G. H. Johnson, Sheriff of Halifax County, as party 
of the first part, to N. L. Stedman, F. R. Gregory and Quentin Gregory 
(Plaintiffs' Exhibit No. 6)) dated 4 May, 1931, recorded in Book 406, 
page 545, the material parts of which are as follows: "WITSE~SETH: 
That  whereas a certain writ of execution issued out of the Superior Court 
of Wake County in favor of Merchants National Bank, plaintiff, and 
against E .  L. Traris ,  Sr., defendant, rund a certaiu writ of execution 
issued out of the Superior Court of Halifax County in faror  of the First  
National Bank of Roanoke Rapids, plaintiff, and against E .  L. Travis, 
SI*., defendant, were to the said Sheriff directed and delivered, command- 
ing him out of the personal property of the said E. I,. Travis, Si*., within 
said county found, to satisfy the same, or in default thereof, out of the 
real property of said judgment debtor in said county situate, to cause the 
same to be made, as by reference to  said executions will more fully appear;  
arid whereas, because sufficient personal property of said judgment debtor 
to satisfy said executions in said county could not b ~ ?  found, he, the said 
sheriff, did levy on, take and seize all the estate, right, title and interest 
of said judgment debtor of, i n  and to the real estate hereinafter particu- 
larly described, with the appurtenances, and did, on the 4th day of May 
1931, sell the said premises a t  public auction, a t  the courthouse door in  
Halifax, in said county, after having first given the notice of the time and 
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place of such sale and advertised the same according to law a t  which sale 
the said 3'. L. Stedman, F. EI. Gregory and Quinton Gregory becarne the 
last and highest bidders thereof a t  and for the price of $6,000.00. 

((Now therefore, know all men by these presents: That  the said party 
of the first part, sheriff, as aforesaid, by virtue of said execution and for 
and in consideration of the sum of money above mentioned, to him in 
hand paid by the said parties of the second part, tlle receipt whereof is 
hereby acknowledged, has granted, sold, conveyed, and confirmed and by 
these presents does grant, sell, convey and confirnl unto the said parties 
of the second part, their heirs or assigns, all the estate, right, title and 
interest of the said E. L. Travis, Sr., judgment debtor aforesaid, whereof 
E. L. Travis, Sr.  seized or possessed on the day of docketing of said judg- 
ment in said county, or  a t  any time afterward, of, in and to the folloving 
described real estate, to wit : . . . 

"2. A tract of land in  Brinkleyville Township, Halifax County, lying 
on Little Fishing Creek, immediately below Avents Bridge, fully described 
in  the deed of C. W. Kellinger, Executor, and others, to E. L. Travis, of 
record in Book 175, page 55 of the Register of Deeds office of Halifax 
County, and containing in all 505 acres, more or less, together with all 
and singular the tenements and appurtenances thereunto belonging or in 
anywise appertaining. 

('To 11.i~~; A A D  TO HOLD THE said described premises, with the appur- 
tenances. unto the said parties of the second part, their heiri and aqsigns 
forever, as fully and absolutely as he, tlle said sheriff, party of the first 
part  afore.aid, can and may or ought to, by virtue of the said execution, 
and of hi, said office of sheriff, grant, sell, convey and confirm the same." 

(Kote :  Oral testimony tends to show that  the land described in the 
foregoing deed comprises among others lot No. 3 of Kimball D i~ i s ion . )  

(c)  Deed from N. L. Stedman and wife, Fletcher H. Gregory and 
vife, and Quentin Gregory and ~ ~ ~ i f e ,  to Louis G. Travis (Plaintiff;' 
Eshibit  S o .  5 ) )  dated 25 September, 193-1, recorded in Book 434, p q e  
259, ~ n ~ r p o ~ . t i ~ i p  to convey . . . all that  tract of land in Bri~iklegville 
Town.h;p. Halifax County, ~ r h i c h  TI-ere conveyed to (by) G. H. Johnson, 
Sheriff of Halifax County, to S. L. Stedman, F .  H. Gregory and Quentin 
Gregory, ba a deed dated the 4th day of May, 1931 and recorded in Rook 
406 at page 545 of the Register of Deeds office of Halifax County," refer- 
ence thereto being "made for a full description of the said lands." (Oral  
testimonr tends to show that  the description comprises, among others, lot 
KO.  3 of the Kimball Division.) 

(d)  Deed from Louis G. Travis to Mrs. ,\nnie P. Norman (Plaintiffi '  
Exhibit No. 4 ) )  dated 2 September, 1938, and recorded in Book 477, page 
236, purporting to convey "A one-half undivided interest in and to the 
several tract% of land which are fully described in deed from C. W. &l- 
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linger, Esecutor of Asa Biggs, and Mrs. Lucy Anne Biggs, Executrix of 
Kader E g g s ,  to  Edward L. Travis, of date May 28, 1905, and of record 
in  Book li.5, page 58, of the Register of Deeds office of Halifax Courty 
to which deed reference is hereby made for full and complete description 
of said tracts of land." (Oral  testimony tends to show that  "that is a 
description of tract No. 3 i n  the IZiinball Division,' sl10~~1-n on Shearin 
map embracing "area between the red lines marked 'ABCD clockwise 
EFGH, back to I J K  back to -1.' ") That  is the same tract described in 
the complaint. 

(e)  Deed from ,\nnie P. S o r m a n  to Glenn A. ; o r m a n  (Plaintiffs' 
Exhibit No. 3 ) )  dated 3 July,  1940 and recorded in 13ook 498, page 587, 
purporting to convey "To said Glenn Rorman, a t  my death, and her heirs 
and assigns, a certain tract or parcel of land in Halifax County, State of 
North Carolina, adjoining the lands of 1:. 11. Nichol:on, Hugh Bloomer, 
lying on Little Fishing Creek and others, and bounded as follows, vjz.: 
My one-half ($5) undivided interest in and to the tract of land known 
as the 'Kimball Tract'  containing about fire hundred (500) acres of land. 
The other !(3 interest to the tract belonging . . . Travis . . . and being 
the same tract on which the tenant Joe V r i g h t  now pi-esides." 

Plaintiffs also offered in evidence records of certain timber deeds and 
of a deed from Maggie Journigan to June  TTright purporting to convey 
lot No. 2 of Kinzball Division. Rut  since neither seams to be necessary 
to a decision on the point decisire of this appeal, rc~citations in respect 
thereto would serve no  useful purpose. 

Plaintiffs also offered oral testimony in respect to the line and bonnda- 
ries of the lands here involved. 

T h e n  plaintiffs rested their case, defendant mored for judgment as of 
nonsuit, and the court, being of opinion that  same should be allowed, 
entered judgment that  the case be dismissed as of nonsuit. The parties 
stipulated in case on appeal "that defendant, John J. cut some 
timber trees from the disputed area." 

To the entry of the judgment of nonsuit plaintiffs excepted, and appeal 
to the Supreme Court and assign error. 

George C .  Green  and Dickens  & Dickelts f o ~  plaint i f f s ,  appellants.  
Johnson  & B r a n c h  and  B a n z e t  d2 Banze t  for d e f e n d a n t ,  appellee. 

WINBORNE, J. zlppellants state in their brief that  the  question^ 
involved on this appeal a re :  "1. Did the court err  i~ sustaining the de- 
fendant's motion for judgment of nonsuit? 2. Did the court err in enter- 
ing the judgment which appears of record?" I11 the light of the record 
and the evidence appearing in the case on appeal, the answer to each of 
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these questions must be "So." The evidence fails to makc out a prima 
fitcic showing of title in plaintiffs. 

To smtain an  action for t r e spas  hy cutting timber, plaintiff must 
allege and show that  he is the owner of the land from which the tinibrr 
x a s  cut. Johnson  v. L u m b e r  Co., 147 S . C .  249, 60 S.E. 1129. 

-1nd where in an  action for tlie recovery of land and for trespass 
thereon defendant denies plaintiff's title and defendant's trespass, noth- 
ing else appearing, issues of fact arise both as to the title of plaintiff and 
a. to trcspass by defendant,-the burden of proof as to each issue being 
on plaintiff. X o r f g a g e  Corp.  c. Barco ,  21s h'.Ci. 154, 10 S.E. 2d 642; 
Smi fh  v. Benson ,  227 S . C .  56, 40 S.E. 2cl 451; Lockleur  v. Oxcnclim, 233 
S.C. 710, 65 S.E. 2d 673; M'illialns c. Robcr f son ,  235 N.C. 478, $0 S.E. 
l d  69% LI IcDo~~al t l  v. JIcCru~)zmeiz ,  235 X.C. 550. 'TO S.E. 2d 703 ; JIeelcer 
1%.  W l ~ e e l e r ,  236 X.C. 112, 72 S.E.  2d 214; P o ~ r c l l  c. Aliills, 23; K.C. 382, 
75 S.E. 2cl 759. 

I n  such action plaintiff muqt rely upon the strength of his own title. 
This requirement may be met by various methods which are specifically 
set forth in JIobley  v. Chifin, 104 S . C .  112. 10 S.E. 142, and applied in 
P r e v a f t  v. Harrelson,  132 K.C. 250, 43 S.E. 100; X o o r e  c. X i l l e r ,  179 
N.C. 396, 102 S.E. 627, and many other decisions, some of the late ones 
being Smith a. Benson ,  supra;  Locklenr  c. Oxenclinr, supra;  W i l l i a n ~ s  v. 
Aobrr f son ,  supra;  iVcDonuld u. J i c C i  mzn7en,  sztpm; XeeX.ei. 7%. TlThec7cr, 
s u p m  : P o u ~ l l  v. X i l l s ,  supra. 

Xoreorer, in all actions involring title to real property, title is con- 
c111;irelg presumed to be out of the State unless it be a party to the action, 
G.S. 1-36, but "there is no presumption in  favor of one party or the other, 
nor is a litigant seeking to recover land otherwise relieved of the burden 
of showing title in himself." See 1Villiarns 7.. Robertson, supra ,  and cases 
cited. See also Powel l  11. X i l l s ,  s u p m .  

Ho~vever, testing the evidence in the case by these rules, i t  does not 
appear that  plaintiffs hare  brought their case within any of them. I f  
they intend to invoke the sixth rule, that  is, to show a common source of 
title, and in themselves a better title from that  source, S f e w n r f  7%. Cnl y ,  
220 S .C .  214, 17 S.E. 2d 29, the eridcnce doe? not connect defendant 
with any source of title common to hoth, and ic, therefore, inrafficient. 
Hence the question as to the effect of the recitals in the Sheriff's deed is 
not reached. But compare tlie cases of J I c D o ~ ~ a l r l  I > .  J I c C T I L I ~ I ~ ~ ~ ,  s z ~ p a ,  
and X e e k e r  v. W h e ~ l e r ,  supra,  and cases cited. 

On the other hand. if plaintiffs would re17 upon adverse possession 
under known and visible lines and houndarieq. under color of title, the 
eridence is vague and insufficient i n  either situation. I n  pursuing this 
nlethnd of proving title, a deed offered as color of title is such for only 
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t h e  land designated and  described in it. See Locklear  v. Oxendine,  supya;  
Powel l  c. X i l l s ,  supra,  and cases cited. 

Apparen t ly  this  action has been prosecuted undei misapprehension of 
applicable principles of law. 

I n  the l ight  of this opinion, if proof be a r a i l a b h ,  plaintiffs m a y  yet 
make  out  a p r i m a  facie t i t le in a new action. See last  paragraph  i n  
,lfcDor~nlt? v. i l I c C w m m e n ,  s u p m ;  X e e k e r  v. TVheeler, supra.  

B u t  on this record, motion f o r  judgment  of nonsuit was properly 
allowed. Hence the  judgment be lo~v  is 

Affirmed. 

B.~RKHILL, C. J.: a n d  D ~ v r r ; ,  J., took no p a r t  i n  the  consideration or 
decision of this case. 

J O H N S I E  L. SCOTT r. REVBEN C. SHACKELFORT) A X D  WIFE, H E L E N  
SEIhCIiELFORD. 

(Filed 30 JIarch. 1053.) 

I .  AppPill and Erroa § 4Od- 
In a trial by the court under agreement of the pal%ies, motions for non- 

suit and to set aside the findinqs of fact on the ground that  the findings are  
not snpported by evidence require a dt>termination only of whether there 
is conlpetent evidence in the record sufficient to support those findings 
\vhich ;Ire necessary to snst:tili the court's conclusioils of l au .  

2. Dedication § 4-Evidence Ilclld sufficient to sustain finding of acceptance 
by public of dedication of street. 
1 municipality was established by Act of Assembly which recited that 

fifty acres of land had been laid out in the town in half-acre lots with 
convenient streets. PlaintifYs introduced in evidence a map recorded some 
sisty years thereafter sho~ving the alleyway or street in suit. Plaintiffs' 
testimony tended to slio~v circumstancw froin which it could be inferred 
that  no streets lvere laid out in the interval between the enactment of the 
statute 2nd the recording of the map and that the map sho~ved tlie streets 
and alleys in accordance with the plan in e\istenre a t  the time of the 
enactment of the statnte, and fnrther lhat the street or alley in suit had 
been used as  a public way for some sixty-one years prior to tlie institution 
of the action. Hcld:  There is some evidence to sul~port the finding that 
the alley or street in question was a part of the original plan of the town 
and constituted a public alleyway, and judgment that defendant had no 
riqht to obstruct same by virtue of a deed embracin;: the alley which was 
esecuted less than four years prior to tlie institution of the action, is 
affirmed. 

B A I ~ I I I L L ,  C .  J., and D E ~ I S .  J.. took no p n ~ t  in the consideration or decision 
of this case. 
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A \ ~ ' ~ ' ~ k ~  by d c f ~ n d a n t .  f rom ( : ~ ~ l d y .  E. .I., Ovtober 1954 Ter~r l  Superior  
C'olIrt, ~ . ~ ~ Q ~ . o T A s T < .  

( 'ivil action for  ail injunction requiring defendant, ( I )  to remove 
c~b-trnctioil, placed by tllcm i n  \uch a x a ?  z i -  to  ob-truct and close a 
l )~ihl ic  street o r  a l l e p a y  i n  tlle Tolr-ii of S ixonton ,  Pasquotank r o l m t y ;  
and  ( 2 )  to refrain hereafter f rom f ~ ~ r t l i e r  interfer ing nit11 tlie IIW h> tlie 
plaintiff and the public of the street or alleyway. 

Plaintiff ' ,  conrplaiiit contains allegations sufficient, if  pro^ cd to 11 a r -  
 ant tlie court i11 finding the 5treet o r  a l l eynay  ii: a public .trec,t and to 
entitle liim to the relief dcmanded. 

T h e  defendants, by answer, entered a gciieral denial of all  the mater ial  
allegation. of the con~pla in t .  X ju ry  t r i a l  was n-aived, ~r here l~pon  ,Tutlge 
G r a d p  heard  the case as  judge and jury. 

T h e  plaintiff intlwduced Deed Book M. IT., P a g e  30, tlle record of a n  
agreement rntered into 23 October, 1866, betxeen J o h n  11. I iengon a l ~ d  
T i m o t h -  Morgan,  fising the boundary l inci  to their  atljoiiiing 1)ropert ic~.  
-1 m a p  of the land was made a t  the t ime of the agreelneiit. I t  is recordcd 
i n  Division B, page 153, Pasquotank Regiqtry. T h i s  111~11 4 i o ~ v s  tlic lane, 
ctreet or alley all  the m y  f rom X a i n ,  or E l m  Street  to Little Ri rc r .  T h e  
alley ic. the ea- tern I)oundar> of the Morgan property. 7'1ie Kenyon land 
is the n.e.tern b o n n d a r -  of the Morgan lot. T h e  plaintift' c.lniilli tllro~lji'ri 
Timoth>- ?\lorgal1 and. introduced i i z e s n ~  conveyances f rom X o r g a n  to h i i~r -  
self. Tlle mesnc conreyanrei  refer to  the lane or alley a. the e a ~ t w n  
bomltlary of tlie lot. 

T h e  plaintiff offered a nnniber of n-itncsvs ~v l io  had  lived ill and near  
Xixonton and were fami l ia r  ~r- i th  the t o r n  f o r  a period fro111 ,54 to 61 
yearb. They  tedified the s t rer t  or alley i n  queqtion n as con;idered ant1 
used as  a pnhlic 'treet fo r  the entire period. One nitne.\ te-tificd the 
lane bore the general reputat ion of being a public roatl for  60 , ~ c s ~ s .  
.ho t l i e r  n-itness trqtified tha t  the lane was open and used 1)y the pnhlic 
thc entire distance f rom Main,  or E l m  Strect ,  all the n a y  to Li t t le  River. 
and "everybody took i t  for  granted tha t  the lane wa. a public street." 
There waq evidence a t  one time the poqt office n as located on this strcet 
or allcy. There  W H S  no e d e n c e  of public maintenance and n o  e ~ i d c n c c  
a, to hon.. if a t  all, i t  was maintained. There   as evidelice tlie defend- 
ants '  deed, executed i n  1951. inchided the allrg. T h i s  deed contained the 
following as a par t  of the description of the lot conveyed. "The foregoing 
description includes the  driven-ay on the  n e s t  qide of said lot l rading froin 
the  said E l m  Street  to the residelice of said property and  to Li t t le  R i l  er." 
The  defendants introduced deeds froill their  predecessors i n  tit le to their  
lot going back to 1917. The defendants also introduced eridence tha t  the 
alley or lane had not been r n a i n t a i n ~ d  as  a public way since 1921. One 
of defendants' nitnesses testified : "I know the Shackelford property 
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(now defendants' lot) ; that was 61 years ago. Th3re was a post office 
in the building on the property. J I y  father drove t l e  mail, it  was a ,.tar 
route, every other day. I t  v a s  my  job to go u p  to Mr. White's and get 
the mail back every other morning. I did that  for  three or four yea r s  
I went to the driveway that  is there nov.  I t  is approximately the same 
location as i t  was 61 years ago. T o  enter the property I went in off of 
Main Street. or Elm Street and came out the same way. I used to walk 
up tliere after the mail. I t  mas fenced on both sides of this street or allep, 
whichever you call it, right on down to the river." 

At  the close of the evidence the defendants made timely motions for 
judgment of nonsuit, which were overruled. The court made extensive 
findings of fact. However, we shall quote only the substance of the deter- 
minative findings : 

1. "The only inference that  can be drawn froin the facts as they clearly 
appear is that  the alleyway or street was a part of the original plan of 
the Town of Nixonton." . . . "That it mas a public alley, that  it  has 
had the reputation of such from time immemorial . . . the measure- 
ments show it was 16 feet wide." 

2 .  "That tliere is a 16-foot alleyway lying between the lands of the 
plaintiff and the lands of the defendants and runs from Main or Elm 
Street to Little R i ~ e r ,  n.hic1i alley is d13signated on the map hereto a t -  
tached by tlle letters A-B-C-D--1.'' The court concluded as a matter of 
lan* "that the defendants haye no right, title or interest in said alley or 
strwt,  except t 3  nse tlie same as a public convenience." 

Upon the findings of fact and conclusions of law based thereon, thc 
court ordered the removal of all obstructions interfering with the public 
use of the alley, and forever restraining the defenda l t s  from interfering 
in any Tray with the plaintiff's rights respecting the ane, including their 
right to use the same at all times as a public alley or street. 

The defendants nioved to strike out each finding of fact in each para- 
graph. Exceptions were also taken to each of the stated conclusions of 
law. -111 n~otions were denied, to which the defendants excepted. Judg-  
~ n m t  was ~ i g n e d  as indicated, from n.llicli the defendants app~a led .  

J e n n c f f e  d P e u m o ~ l ,  bj/ J .  TI'. J e n n r i t e ,  f o r  plaintiff ,  appel iee .  
L e R o y  B Croo.dwin, 7)y ,T. C. G o o d ~ c i ~ ~ .  P a r t n e r ,  f o r  d e f e n d a n t s .  ,;ppt.;- 

7nt1 ts .  

Hroc-irss, J. The defendants' evidence has not been surnmarized and 
need not be considered in  the determination of the questions presented by 
this appeal. Tlie motions for nonsuit and to set aside the findings of fact 
and reverse the conclusions of lam on the ground the jindings are not sup- 
ported by the evidence, lead us to inquire wllether there is competent 
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eridcnce in the record to support, not necessarily all the findings, but 
sufficient of them to warrant the conclusion that the street or a l l e  i, n 
public nay.  I f  such evidence appears in the record. TT-e are bound by the 
findings and the judgnlent must be affirmed. 

Under the early decibioiis of this Court the problem here presented 
n-ould be e a s -  to solre. I n  ewly  times, when the country u a s  thinly 
pop~ilated. when lands were of r e l a t i~e ly  little value, when public funds 
for road and street construction and niainterlance were simply not arail- 
able, when proceedings, record., and plats showing the authorization and 
location of streets and h i g h ~ a y s  were ineptly drann,-sometimes re- 
corded all(! sometimes not-rrhcn the method of keeping and preserr-ing 
records con-isted in placing longhand papers in pigeonholes in some 
wooden cahinet, -tored away in a nooden courthou-e or town meeting- 
hou.e, it n-as both practical and senbible for the Court to hold as it did in 
S. r 5 .  ilIicrhlc. 26 S . C .  318, '(When a road has been used by the public aq a 
public road for 20 years antf there is no eT itlence as to how this user corn- 
menceil. a pre~umpt ion in law arises that the road has been, by due course 
of Ian-, and by the proper tribunal laid off and established as a pul~lic 
road or highn ay." Likewise, in S. I . .  Ctrrtlu,ell, 44 S .C .  245, this Court 
said:  "Furthermore, the use of a road as a public highway for twenty 
years will authorize a jury to presume its dedication to that purpose." 
TT'oo1ar.d r .  X ~ C ' u l l o u ~ l ~ ,  23 N.C. 432; T ~ r l , ~ n y f o n  1 % .  Xc l i ' r c i .  47 1 . t ' .  
48; Askel13 1 % .  W y n n e ,  5 2  X.C. 22; Tisr I .  Il71~ittrX/3r, 146 S . C .  374." 

Bv adnri.;ion of counsel for thr  defentlaats as recited in Judgr  Gratly'. 
finiling of fact, the lane or alley in question is a part  of a fifty-acre tract 
of land described in the Act of Asienlbly of Sor t l i  Carolina, Chapter 
S V I ,  Tolunle 25, Public Laws 1789-1790, ant1 reported in TTolume SST'. 
State Records of North Carolina, the pertinent parts of which are a?  
follon.. : 

"An Act F o r  Establiqhing A Town 011 The Lands Forine1~1y Belonging 
To Zachariah Nixon, Lying On The Sort11 E a i t  Side Of Little River. 
I n  Pasquotank County. 

"I. Thereas ,  i t  Lath been represented to the Alssembly, that  in the year 
of our Lord one thousand ieren hundred and forty-six, one hundred and 
sixty-one and a half acres of land TTere purchased for a town and coin- 
mons, fifty acres of n-hich hath been laid out in half acre lots, with con- 
renient strects; that  there are now upva rd i  of t~T-enty habitable house; 
erected thereon, and upwards of seventy inhabitants; and the same might 
soon he iinprored, if it  war erected into a town by lawful authority. 

"11. Be it therefore enacted, hp the Governor, Council, and c4ssemblg. 
a i d  bp the authority of the same, That  the said one hundred and qixty-one 
and a half acres of land, be, and the same i q  hereby constituted, erected 
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and established a town, and a town comnions, and shrill be called by the 
mule  of Sixon's   ton^^." 

I t  is of significance the Act recites fifty acres "halh been laid out in 
one-half-acre lots with convenient streets." According to history, Sixon- 
ton, or Sixontown, mas the county seat of Pasquotank County from 1785- 
1800. At  the time of the Act of Assenzbly above referred to,  tlie town 
was tlie county seat and the fifty acres seems to have been tlie settled or 
built up  part  of the town. The title to the Act states the lands lie on 
the S o r t h  East  side of Little River. The record indicates Little R i re r  ib 
a navigable stream, so that  i n  1789-1'790) i t  is not difficult to understand 
why streets leading to the river would be of importancl?, for the navigable 
rivers of that section in that  day were the highways of the time. I t  is of 
*ignificaacc also, the plaintiff's lot comprises one-half acre, a i d  in the 
record of all conveyances conuecting his title ~ v i t h  Tiinoth,v Norgan in 
lS.56, the description is always the same-one-half acre. The plaintiff 
does not attempt to carry his title beyond 1856. I n  every conr.eyance 
fro n that  date the eastern boundary of his one-half acre lot is given as 
the lane or alley from Main Street to Little River. 

Soon after the Act of Assembly in 1789-1790, the  count^- seat was 
 no\-ed from Nixonton to Elizabeth Citv. After Nixonton tea-ed to be 
the county seat in 1800, it is not unreasonable to conclude the growth of 
the town was over and there no longer existed reasons for laying out 
streets. Likewise. it  is not unreasonable to conclude such streets as were 
laid out i11 that remote and hazy past are traceable to that  time of promise 
and growth-while it was the county seat. K O  reason appears nhp a new 
street or  alleyway should be laid out betx-een 1800 and 1856. in ~ ~ h i c h  
year the map shows the street i n  question. 

The map  recorded in  Division Record Book B, page 153, shon-s &in, 
or Elm Street, and the alley or lane connecting that street with Little 
R i ~ e r .  Further west, another street is shown to inte-sect X a i n  or Elm 
Street a t  exactly the same angle as the alley in question and this street 
also runs exactly parallel to the alley or street here in  question from 
Main Street to Little River. The map is attached to the judgment and 
is a part  of the record on appeal. 

The plaintiff offered evidence of witnesses who had known the property 
for a period going back as f a r  as 61 years. The substance of the testi- 
Inany is that  during all the time the witnesses had kno~vn the property, 
the lane was used as a public street and i t  had the general reputation of 
heing a road. At  one time the post office was located on this alley 
and, further towards the river, there was a blacksmith shop; that  the alley 
v a s  used by the public as a means of access to the r iwr .  One of defend- 
ants' witnesses testified tha t  par t  of the street or alley was used as a star 
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mai l  rou te ;  t h a t  i t  was fenced on both sides. H e  had  been fami l ia r  with 
i t  fo r  more t h a n  60 years. 

There can  be n o  doubt but t h a t  under  the old decisions of tliia Cour t  
tlie evidence of the  use of tlie alley by  tlie public fo r  the  time s h o n n  by 
tlie plaintiff's evidence would be amply  sufficient to sustain tlie findiiigs 
and judgment i n  this case. T n d e r  tlie la ter  decisions. n e  th ink  tlie fact. 
offered, tliongh somewhat inconclusire as proof of acceptance, constitute 
some eridence and  a s  such TT ill support  J u d g e  Grady's findings. 

I Iowewr .  as the S ta te  and the t o ~ ~ i i s  developed, and larger  and larger  
sums of rnonev becanw available for  high11 ays arid streets, they n-ere ;ur- 
veyed rl it11 matlieniatical esactnes;. They  v c r e  authorized by carefully 
prepared proceedings. Records of surveys and plans sliolring the exact 
location n e r e  niacle and  \\-ere a ~ a i l a b l e  a t  ever? courthouse and tolrn hall. 
T h e  autliority fo r  the  location and  construction can  be ascertained n i t h o u t  
difficulty. a consequence, tlie recent decisions of thi: Cour t  are  i n  
harmony nit11 and recognize tlie change i n  c o d i t i o n \ .  I n  a n  opiriion 
b y  B a r n h i l l ,  ,T., now C. .J., in the case of ( ' l~esson l ' .  . l o t d n n ,  221  K.C. 280, 
29 S.E. j2d 006, the  Court  clearly states tlie niodern r iew : "-Iccordiiig to 
the current  of decizions i n  this Court.  there can be i n  this S ta te  n o  pul)!ic 
road or highway unles.: i t  be one either established by public authorities 
ill a 1,roper p r o c e d i n g  regularly instituted before the proper t r ibuna l ;  
o r  genwnll? n.ed h- the public ant1 o w r  ~r 'h i i l i  f11e pzt711~r n r r thor~ f i eu  h ~ r  1.r 
ac\littlctl ( o , i / ,  0 1  f o r  a period of t n ~ n t y  year, or r ~ l o r e ;  o r  dedicated to tlic 
puhlic 1): the o ~ r n e r  of the <oil with the sanction of the authorities and 
for  f h e  mtrinfenc-rnce a w l  operccfion of  which f h c y  cirr w s p c i i ~ ~ ~ b l e . "  ( E n -  
pl ia4s ail(lec1.) 

Long af ter  the t ime the alley i n  question liere had been i n  usc according 
to the  plaintiff“^ e\-idence. niaintenancc of s t r w t i  ~ l l d  highways genwally 
con.i;tcd of tlie d ra in ing  or filling u p  of mudholcs, o f t m  hg the o n n e r  of 
the ad jacr~nt  pmperty.  Tlicn. the 11sc alonr  n a.; sufficient to e-tah1i;Il the 
riglit. Tlieli. no provision or  facilitiec Twre provided for n~a in tenance .  
Ken., it  i-  not enough for  the public to  use the street;. highnayq or alleys 
f o r  tn7enty years. T h e  public authorities must  ascert control o re r  them. 

If rlie c t ~ e e t  or alley i n  question here v a s  accepted by  the -\..enihly in 
1,799-1790. a. Qeems probable, i t  became a public way  and its use as  w c h  
i- i l lonn 117 the m a p  recorded 09 years ago. I t  l ia i  heen recognized i n  all 
tlie ( l e d ;  constituting plaintiff's chain of title. I t  has  l ~ e e n  used by tlic 
public and lin; borne the genrral  reputat ion of being a public v a p  f o r  
61  year.. 

T h e n  once accepted, the acceptance cannot be wit11dran.n or the cliar- 
a r te r  of a public strect destroyed, except by  abanclonment o r  by  a d r e r ~ e  
l l v r  f o r  a period of 20 years. T h e  doctrine of abandonment and  adrcrse 
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user is ful ly  discussed i n  a n  opinion by  Denny, J., i n  the  case of Lee v. 
1T7fllX.er, 234 N.C. 687, 65 S.E. 2d 664. 

T h e  defendants have a deed f o r  the Shackelford lot which includes i n  
the description of the property conreyed, the alley i n  question. This  deed 
was  executed to them i n  1081. F r o m  a review of t h e  record, we conclude 
there was sufficient evidence to  w a r r a n t  J u d g e  G r a d y  in finding the street 
o r  alley as  shown by  the  m a p  is a public street ~ v h i c h  the defendants have 
s h o ~ v n  no r igh t  to obstruct. 

'The judgment of the Superior  Cour t  of P a q u o t a n k  County is 
-1ffirnied. 

:BARSHILL, C. J., and  DETIS, J., took n o  p a r t  i n  t h e  consideration or  
decision of this case. 

BTSUJI COFFET. CARRIE E. COFFET A X D  VIRGINIA C. BURGESS v. 
TOU GREER, 3IART BSN GREER, .ISD R. T. GILEER, G ~ A R D I ~ N  AD 
LITEM OF TON GREER AND JIARP ANN GREER. 

(Filed 30 March, 19.52.) 
1. Bounda~ies @ 6- 

Where plaintiffs mld defendants a re  adjoining landowners, and there is 
no dispnte a s  to the validity of the title of the p a r t k s  to their respective 
tracts, but the only dispute is as to the location of the dividing line between 
tlie two properties, the action is in effect a processioning proceeding. 

Where a junior deed calls for a corner of a n  adjacent tract as  the begin- 
ning corner, such corner or line must be established from the description 
in the senior deed to whicll reference is made, if powible, before the de- 
scription or calls in tlie junior deed may be considered in establishing such 
line. 

Where a deed calls for the corner of a n  adjacent tinct as  the beginning 
point, such deed is tlie junior deed notwithstanding the fact that  the deeds 
to both tracts. from the common source, bear the same date. 

4. Boundaries 5 3c- 
Where a deed calls for a corner of the contignous tract as  a point of 

beginning and such corner of the contignous tract cannot be definitely 
located, but another corner can be ascertained, the 11ne may be reversed 
from the ascertainable corner in order that the corner in question may be 
located. 

RARSHII.~., C .  J., took no part  in the consideration or decision of this case. 
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A I ~ ~ ~ - i ~  by defendant3 from i Shu tp ,   special J u d g ~ ,  Xovember Tern,, 
1951, of TTATA~GA. 

This proceeding was instituted as an  action in ejectment. A jury trial 
was na i red  and it n a s  agreed that  the trial judge might hear the eri- 
dence, filitl the facts, make her conclusions of law and enter judgnient 
thereon. The parties stipulated tha t  certain nlonuments referred to in 
plaintiffs' deed are known, visible, and undisputed corners ~r.liicli are 
readily ascertainable. 

The fact- found by tlie court may be summarized as follows : 
I. The parties claim from a common source, to n-it: T .  F. Greer, wlio 

died intestate on 25 March, 1946, seized of a tract of land of which tlie 
propertie- described in the complaint and answer are a part. 

2. That  the lands of T.  F. Greer nere  partitioned among his heirs by 
the csecntion of partition deeds; that  on 30 May, 1952, the heirs of T .  F. 
Greer  con^ e-ed the property described in the complaint to IIorace Greer 
by deet! recorded 23 June,  1952. in the office of the Register of Deeds of 
T a t a u g a  County, in Deed Book 71, a t  page 60; tliat on IG July, 1952. 
IIorace Grecr and TT ife conveyed the said property, consisting of twelve 
acre?, more or less, to Virginia C. Eurgess and Carrie E. Coffey, plain- 
tiffs ill this action, which deed was recorded on 19 July,  1952, in Deed 
Rook 71. a t  page 107, of the T a t a u g a  County Registrg. 

3. That  on 30 lIa,v, 1952, Horace Greer ant1 the other heirs of T. F. 
Grecr. conre>ed the lands described in the answer, conAtiug of sixteen 
acres. more or lew, to R .  T. Greer, by deed recorded on 21 J i ~ l y ,  1052, in 
need Book 69. a t  page 4'30, i n  the aforesaid Registry; tliat thereafter, on 
1 G  January.  1053, R. T. Greer and wife conr.eyed said property to the 
defendants in this action. 

4. That  the property of the plaintiffs and the defendants adjoin;  and 
the crucial question in this case is : Where is the corner of the defendants' 
land.  ~ h i c h  iq the point where the description in plaintiffs' deed begins? 

I n  view of the stipulations and the other evidrnce, including the call. 
in plaintiffs' deed, the court found as a fact that  the beginning point of 
plaintiff;' tract of land is a point ascertained in the folloning nlannrr:  
By taking the last k n o ~ n  visible and undisputed corner callrd for in the 
clescription in plaintiffs' deed, to n i t :  a bridge, and then folloninp the 
bearings and distances set out i n  plaintiffs' deed to tlie beginning. From 
the bridge t h e ~ e  calls arc "thence North 44 Weqt 6 poleq to  a stake in 
center of new IIighway 321; thence donn said new IIiglin-ay North 11 
East  914 poles to a stake, the b~ginning,  containing 12 acre., more 01 

less." 
Judgment was accordingly rendered in faror  of the plaintiff<, and thr  

defendants appeal, assigning error. 
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Lo.~tis H.  Smif lr  for plaiilfifj's, appellees. 
Uozcie Le. Bozcie und IT'ade E .  Brown,  Jr.,  for defendants, appellants. 

DEKNP, J. I t  is stated in the description in the plaintiffs' deed to the 
12-acre tract of land that  i t  begins "on a stake in new Highway S o .  321, 
just below old house and corner to the R. T. Greer tracgt (being the 16-acre 
tract now owned by the defendants) and runs with line of said R. T.  Greer 
tract North 75 ?Test 18 poles to a stake in old Highway 321 just below 
rock house" ; etc. 

I t  appears from undisputed evidence in the trial below that the field 
notes made by the surreyor when the lands of T. I?. Greer were dirided 
among his heirs by the execution of partition deeds, and from ~ r h i c h  notes 
the deeds were drawn, that  such notes with respect to the last call in the 
described 12-acre tract now owned by the plaintiffs, called for only 6v! 
poles Sort11 14  East  to a stake, the beginning, instsad of 915 poles as 
stated in plaintiffs' deed. This difference of three poles con4 tu te s  the 
gravamen of the present controversy. 

Since the plaintiffs and the defendants are adjoin ng  lando~mers ,  and 
the court below so found, and there is no dispute as t2 the validity of the 
plaintiffs' title to the 12-acre tract, or as to the validity of the title of the 
defendants to the 16-acre tract, this action, in so f a r  as it relates to the 
location of the beginning corner of the plaintifis' tract of land, or to the 
dirision line between the two tracts, is i n  effect a processioning proceeding. 
Goodwin v. Greene, 237 N.C. 244, 74 S.E. 2d 630; Clegg v. C'anady, 217 
N.C. 433, 8 S.E. 2d 246; C'ody v. Englaild, 216 S . C .  604, 5 S.E.  2d 833. 

The law is well settled in this jurisdiction that  when a line of another 
tract of land is called for, such line "controls course and distance, being 
considered the more certain description, and it  makes no difference 
whether i t  is a marked or unmarked, or mathematical line, . . . pro- 
vided it be the line which is called for." Corn v. Mcl:7rary, 48 N.C. 496; 
Boiuen E .  Gnylord, 122 X.C. 816, 29 S.E. 340; I17h;tnker I - .  C'ocer, 140 
N.C. 280, 58 S.E. 581; Clegg v. Canndy,  supra;  Goodzcin 1 % .  Greene, 
nlipra. This same principle applies when a junior deed calls for a corner 
of another tract. Consequently, n-hen a corner or line of another tract is 
called for in a deed, such corner or line must be established from the 
description in the deed to which reference is made, if possible, before the 
description or calls in the junior deed may be considered in establishing 
such corner or line. Goodwin v. Greene, supra:  Bostic v. B l n n f o n ,  239 
S.C. 441, 61 S.E. 2d 443; B e l h a ~ m  1 % .  Vod,yes,  226 N.C. 435, 39 S.E. 2d 
366; Cornelison T. Hanzmond,  224 X.C. 757, 32 S.E. 2d 396; T h o m a s  I ? .  

H i p p ,  223 N.C. 515, 27 S.E.  2d 528; Euliss  2%. J1cAit-7anzs, 108 S . C .  507, 
1:; S.E. 162;  Corn Y. JlcCrnry,  supra;  Dula 7%. XcGhee ,  34 S . C .  332; 
Sosscr 2%.  I l r rr ing ,  14 X.C. 340. And the fact that the descriptio~l in the 
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plaintiff>'  cleed calls f o r  a corner i n  defendants' land, as  i ts  beginniiig 
corner. and ~ u n s  thence wit11 a line of defendants' land, gives the  plain- 
tiff>' cleed the s tatus  of a junior  deed notwithstanding the fac t  tha t  the 
r e q ~ e c t i r e  deeds, f r o m  the common source, bear t h e  same date. 

-1pplying the above principle of lam to the  preqent case, the heginilii~g 
corner of the plaintiffb' t ract  of 1:ind mus t  he located, if possible, f rom the 
descrivtion of the defendants'  t ract  of land before i t  will be uermi.iible 
to  resort t o  a n y  call i n  plaintiffs' deed f o r  the purpose of establishing t h e  
corner of the defendants' t r ac t  of land, which is the beginning corner of 
plaintiff-' t ract  of land. And if a n y  corner of the  defendants' t ract  of 
l a i d  can he definitelv located, the  line m a y  he rerersed f r o m  t h a t  poiilt 
if nece--ary. i n  order to  locate t h e  lines and corners called f o r  i11 tha t  
tract.  I r ~ o t l ~ t  in v. Greene ,  s u p r a ;  L i n d e r  v.  I l o r n e ,  237 N.C. 129, 74 
S.E. 2tl 2 2 7 :  Be lhnz -en  v. H o d g e s ,  s u p r a ;  2 '1~omas v. IT ipp ,  sz lp ,n;  J a w i s  
v. ~ ~ i ~ ' u i , ( .  173 S . C .  9, 91 S.E. 358. 

T h e  facts found by the court helon. a r e  not sufficient to support  the 
legal conclnqionq reached by the t r i a l  court.  Hence, the clefentlants' ex- 
ception to the judgment entered nlust be wstained.  

T h e  jutljirnent of the court belo~v is rerersetl a d  this c a w e  remanrlerl 
f o r  fu r ther  proceedings i n  accord with t h i i  opinion. 

Rererard a i d  remanded. 

E \RTHIIL. ( ' .  J.. took no p a r t  i n  the consideration or decisiou of th i?  
case. 

AIRS FLORCSCE E. ELLIS. A n \ ~ ~ x r s ~ ~ c ~ ~ r , r \  or 1 1 % ~  E ~ I  i ~ t  OI VERSOX 
1:I.I.IS. TO c r i r m ,  r ATLASTIC COAST LISC RhILROhIl  COJIPAST 

(Filed 30 Jlarcll. 195.7 ) 

1. Al~peal  and Error 5 25- 
Where the escel~tions a re  not gronl~ed, the assignments of error \rill not 

be colisitlered. but the appeal itself \vill be treated as an exception to the 
jntlgment. Rule 10-3 of the Rules of Practice of the Suprenie Court. (f .S. 
1-2s'. 

2. Railroads 3 J- 
Where 1)lnintiff's evidence cliscloses that lier intestate \\.as last seen alirt, 

;11)ont 10:::O ~ . I u .  and that  his mutilated body was found nboiit i : 30  the 
nest :liorning lying near the crosstics of defendant's track, the evidence 
ma:- l w  suficient to establish that  intestate was Billed by one of defmd- 
ant's trains (luring the night, but i t  does not establish that he was Billed 
by n particular train, and therefore evidence as to the maimer in which a 
particular train was operal-ed that  night does not prove that its manner 
of operation was the proximate cause of intestate's deat,h. 
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3. Same- 
If a person enters upon a railroad track a t  a place other than a crossing 

or public lpathway, he is a trespasser and his act of placing himself on or 
near the track constitutes contributory ~~egligence, barring recovery for his 
tle:~th unless the doctrine of last clear chance is alq~licable. 

I ~ A R N H I L L ,  C. J., took no part in the consideration or decision of this case. 

LFPEAL by plaintiff from illartin, Special Judge, Janua ry  Term, 1955, 
of JOHNSTON. 

This is an  action for the alleged wrongful death of plaintiff's intestate. 
The plaintiff alleges that her intestate was killed about 11 :50 p.m. on 

29 May, 1952, while walking along and crossing the railroad of defendant 
in the immediate vicinity of the Nitchner Island cros ihg  between Smith- 
field and Four  Oaks, S o r t h  Carolina. That  defendar t's 11 :50 p.m. train 
on that  date v a s  being operated a t  an  t>xcessire rate of speed, without 
sounding any warning of its approach to said crossing and ~ ~ i t h o u t  being 
ecpipped with proper headlights, and that  the engineer of said 11 :50 
train which killed the said plaintiff's intestate, failed to stop said train 
after killing plaintiff's intestate. 

.\wording to the evidence, the intestate left his home about 3 :30 p.m. 
on 20 May, 1952, for the purpose of going to Haggard's store for cigar- 
ettes. I I e  mas a t  Haggard's store around 10:OO p.m and left there and 
went to Big  Planters Warehouse where hcl was last seen alive, about 10 :30 
p.m. Hi s  body was found about 7 :30 a.m. on 30 May, 1052, lying about 
three feet from the end of the crossties, on the west side of defendant's 
southbound track. 

One witness testified that  he identified the tracks of the intestate in a 
path back of Big Planters Karehouse which led to the railroad ; that  he 
ob.qerred the tracks a distame of about 75 yards befcre they reached the 
railroad; that  he saw the tracks on the edge of the crossties and that  the 
tracks began to fade out. I t  mas 1,100 yards from where the tracks 
entered the railroad to where the body was found. The body v a s  found 
about 300 yards from the nearest public crossing and about 100 yards 
from where a footpath crossed the tracks. The intestate's right hand was 
hri~ised and little particles of human skull were found lying on the end 
of the cross-ties, and he had a hole knocked in the top of his head about 
thr. size of a fifty-cent piece. 

The plaintiff offered another witness who testified that he lixyes some 
700 yards from where plaintiff's intestate got killed; that  he lives about 
550 yards from the railroad; that  on the night in question he sin- defend- 
ant's t rain going south a t  about 70 miles per hour, and that  there IT:ere 
no lights on the front of the train. S o  one saw plsintiff's intestate on 
or near the defendant's railroad tracks immediately prior to his death. 
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-It the close of plaintiff's evidence, the  defendant moved f o r  judgment 
as  of nonsuit. T h e  motion was sustained and judgment entered accord- 
ingly. Plaintiff appeals, assigning error. 

E.  R e a m z t e l  [I 'emple,  J r . ,  n n d  J .  R. B n r e f o o t  f o r  p l n i n f i f ,  n p p e l l a n f .  
L a r r y  F.  W o o d  f o r  d e f e n d a n t ,  n p l ~ c l l c e .  

D E X A ~ ,  J .  T h e  aplrel la~~t ' .  excrptions a re  not grouped as  required 197 
the  Rules of Pract ice i n  tlle S u p r e n ~ c  Court ,  Rule ID ( 3 ) ,  221 N.C. a t  
page 553, e t  srg. I I o n ~ e r e r ,  the a p l ~ e a l  itself r i l l  he treated as  a n  exccp- 
tion to  the judgment, Casualty C'o. 1 % .  C;~.ei n ,  200 N.C. 535, 157 S.E. S ! K ,  
hut  the other purported assignments of error  which do not conlply with 
our  rules, m a y  not be considered. G.S. I - 2 h d ;  A'. 2 % .  R i t f i ~ ~ g s ,  206 S . C .  
798, 175  S.E. 299. 

I f  i t  be conceded t h a t  the plaintiff's intestate was killed by one of the 
defendant's trains, the  evidence iq not kufficielit to  establish the fact  t h a t  
he  mas killed by its 11 :50 p.m. southbound t ra in  on 29 N a y ,  1952, a s  
alleged i n  the complaint.  Therefore. a n y  conclu.ion as to  which one of 
the  defendant's t ra ins  killed the plaintiff's intestate would h a r e  to be 
based on mere speculation. Collsequcntl-, the el-idence offered by the 
plaintiif i n  the  t r i a l  below fai ls  to  show tha t  the manner  i n  w h i ~ h  the 
defendant opcratetl i ts 11 :50 p.m. t ra in  on 20 May,  1952, was the prosi- 
mate cause of the death of plaintiff's intestate. 

Moreover, if the plaintiff's intestate entered upon  or  near  the defend- 
ant's railroad tracks under the  circunlstancce nhicl i  the eridence tends to  
sho~v,  his s ta tus  a t  such t ime JT-as t h a t  of a trespasser. T h e  accident, 
according to tlie c ~ i d e n c e ,  occurred a t  least 300 yards  f r o m  the nearest 
croising. H i s  act i n  placing Iiimsclf in  a dangerous position, on or nr>ar 
the defendant's ra i l road tracks, constituted such negligence on his par t  as 
would preclude a recovery of clamapes f rom the defendant fo r  hi. dcath, 
unless tlie defendant had  the last clear chance to a m i d  tlie in jury .  Lfle 
1 % .  R. R., 237 N.C7. 357, 75 S.E. 2d 1-13; Onborrrc 2 % .  R. R., 233 S.C. 215, 
63 S.E. 2d 147 ;  L ~ , T I , ~  I - .  R. R., 222 S.C1. 323. 23 S.E. 2d 8 4 9 ;  .Jztsfice 1%. 

R. I?.. 219 K.C. 273, 1 3  S.E.  2d 554;  J1(1*ccr 1.. P o w e l l ,  215 N.C. 632, 
1 2  S .E .  2d 227;  ('zcmnzin~ls 1 , .  R. R., 217 K.C. 127. 6 S.E. 2d 837. And 
the appellant admits i n  her  hrief t h a t  the doctrine of last clear chance 
does not app ly  i n  this case, and point. out tha t  it  i?  not pleaded. R a i l e y  
r. R. 11.. 223 S . C .  244, 25 S.E. 2d S33. 

The  rul ing of the court h e l o ~ r  ik 
.\firmed. 

R~RAI-TILL.  C. J., took n o  p a r t  i n  the con.ideration or decision of this  
case. 
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2'0 t h e  S u y r e ~ u e  C o u r t  o f  t h e  S f a f r  of .I-orth C'uro1;na: 
The follo\ving amendnieiit to the R u l ~ s  and Regulations of The Sor t l i  

Carolina State R a r  n a s  dnly adopted a t  the regular quarterly meeting of 
the Council of Tlie Sor t l i  Carolina State Bar, April 16, 1954. 

-hnencl Article X, appearing 221  N.C. 606, by ,~oldiag a new canoil 
following .\rticle S-F, appearing 221 S.C. 606, to be designated as G 
as fo l low : 

' (G. TTlien any nlenibcr of Tlie Sort11 C a r o h a  State Bar  shall 
iiivestigate or adjust any claim for any insurallct? compaiiy or agency. 
either directly or iiidirectly, tlirougli the service of any other person, 
neither shall said member, nor any partnership of attorneys by who111 
lie is eniploged, be permitted to represent for compeilsation as attor- 
ney, for any personal illjuries sustained, any pelson, firm or corpora- 
tion ill anyvise identified n i th  said claim as a result of the facts or 
circumstances through ~vliich said claim originated, except the insur- 
ance conlpnny or agency for wliicli or for whoni ilie said investigation 
or adjustment was made, F r o d e d  that  this callon shall not apply to 
the representation of ally person ellurged with 3 criminal offense in 
any court of the State." 

I, Edward L. Cannon, Secretary-Treasurer of tlie Xortli Carolina State 
Bar,  do hereby certify that  tlie foregoing amendment to the Rules arid 
Regulations of Tlie Sort11 Carolina State Bar  were duly adopted by 
The Sor t l i  Carolilia State Bar  in that  the said Council did by resolution 
at a regular q ~ ~ n r t e r l y  mecti~ig adopt s a d  anlcndnleut to said Rules and 
Regulations. 

Given over my hand ancl tlie beal of The Nortli Carolilia State Bar. 
tllis tlie 22 day of May, 1954. 

(SEAL) En\\- urn L. C ~ s s o s ,  S e c r e t a r y .  
I'lre S o r f l r  ( ' a r o l i ~ a  S t a t e  B a r .  

The Court is of the opiiiion that its approval is n ~ t  required as a con- 
dition precedent to the pro~liulgation of canons of ethics by the Council of 
The Sor t l i  Carolina State Bar. Let the foregoing ainendnlent to the 
canons of ethics of The Sort11 Carolina State Bar,  together with the 
certificate of Rdnard  L. C'a~lnoii, Pecrt>tay,  he pn1)liehed in the forth- 
coming \-olume of the Report-. 

This fourth day of Sovenlber, 193 L. 
Hroorss, J., for flie C o u r t .  
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ETHICS OPINIONS O F  THE COUNCIL O F  T H E  NORTH CAROLINA 
STATE BAR. 

OPISIOS KO. 1 (October 22, 1942) 

Attorlie)--Responsibility for  costs. 
Inqziivu. Dated September 24, 1942. Facts stated i11 opinion. 
Opinion. I t  is not incumbent upon an attorney to pursue an appeal to the 

Supreme Court when his client has failed to pay the costs involved therein, 
assuming that the client is advertent to  his obligation to pay said costs. 

OPINION No. 2 (October 22, 1942) 

Conflicting Interests-Councilor representing attorney charged with moral 
turpitude. 

I~ i y~r i ru .  Dated August 4, 1042. Facts stated in opinion. 

Opinion. Since the Council of the R'orlh Carolina State Bar  is vested with 
authority to discipline practicing attorneys, i t  is improper for any member of 
the Council to appear as  counsel for any attorney who has been charged with 
any act involving moral turpitude, for should lie so appear he would not there- 
after be free to pass upon the innocence or guilt of such attorney when his con- 
duct becomes the subject of investigation by the Council. 

OPISION No. 3 (January 22, 1943) 

Advertising-By Bar  Association. 
Inquiru. Dated November 13, 1942. Facts stated in opinion. 
Opir~ion. I t  is not unethical for a city bar association to advertise i11 local 

newspapers a resolution adopted by it changing the office hours of all its 
members in order to acconirnodate those persons ~ h o  might wish to employ any 
of its members in connection with income t a s  work. 

OPINION No. 4 (January 22, 1943) 

Inferior Courts-Restrictions on practice of solicitor. 
Z~tquiru.  Dated January 1, 1943. Facts stated in opinion. 
O p i ~ l i m .  1. I t  is not unethical, although it  might become embarrassing, for 

the solicitor of a county recorder's court to appear in civil actions for alinlony 
where his client is alleging abandonment or nonsupport provided that said 
solicitor has not previously prosecuted criminally the husband charged with 
said abandonment or nonsupport. 

2. I t  is not unethical, although it might become embarrassing, for the solicitor 
of a county recorder's court to appear in civil actions for damages xvherein his 
client is charging the adversary party with reckless driving or drunken driving, 
provided said solicitor has not previously prosecuted said adverse party crim- 
inally on such charges. 

3. I t  is unethical for the solicitor of a recorder's court to represent the de- 
fendants in a civil action against them to abate a nuisance against public 
iuorals, since such charges are, if sustained, directly violative of the criminal 
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law and might thereafter be the subject of criminal prosecution upon the same 
facts involved in said civil action. 

OPISION No. 5 (January 22, 1943) 

Solicitol-Appearance in  civil action following criminal prosecution. 
Znquiru. Dated November 10, 1042. Facts stated in opinion. 
Opinion. I t  is unethical for a solicitor who has prosecuted a defendant in 

the Superior Court wherein said defendant was found n')t guilty subsequently 
to appear in a civil suit for damages brought. by said crimmal defendant against 
the prosecuting witnesses. Canon 46C. 

OPlNION KO. 6 (April 16, 1943) 

Advertising-attorney advertising tax services. 
l t i q u i ) . ~ .  Dated March 1, 1943. Facts stated in opinion. 

Opinion. I t  is unethical for a n  attorney to adrertise in a newspaper that 
he, as  an attorney, solicits tax worlr. 

OPISIOS No. 7 (April 16, 1943) 

.Ittorney-Dealings with client upon discharge. 
Inq~i iru .  Dated January 21, 3943. Facts stated in opinion. 
Opinion. When client discharges attornty in the middle of litigation and 

requests that attorney return to client his papers, attorney cannot decline to 
return them until his fee is paid in full. 

OPISIOS No. 8 (July 23, 1943) 

Advertising-City directories. 

P~iquiry.  Dated June 1, 1043. Facts stated in opinion. 
t3piniou. I t  is unethical for an attorney to have his name printed in any city 

directory in bold face type, there being a n  additional charge for such listing 
and such listing being more prominently set up than the listing of attorneys 
who do not pay said additional charge. 

OPISION No. 9 (July 23, 1043) 

Attorneys-Political activity. 
InquZ'r~. Dated May 4, 1943. Facts stated in opinion 
Opi~lio?z. I t  is entirely proper for a lawyer to represent a special group of 

citizens in an effort to elect four out of seven members of a city council. 

OPISION No. 10 (July 23, 1943) 

Inferior Courts-Solicitor appearing i n  parole matter.  

1 ? 1 q u i ~ ~ ,  Dated July 15, 1043. Facts stated in opinion. 
Opinion. I t  is unethical for the solicitor of a county court to accept employ- 

ment in a parole matter from a defendant who is convicted of a criminal offense 
in the Superior Court of the same county, eyen though said defendant never 
appeared in said county court. Canon 46D. 
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OPINIOS No. 11 (October 21, 1043) 

Solicitor-Appearance i n  inferior courts. 
I t ~ q w i r y .  Dated September 27, 1943. Facts stated in opinion. 
Opinion.  I t  is unethical for a district solicitor to accept employment on 

behalf of a defendant indicted in a domestic relations court. Canon 46D. 

OPINION So.  12 (January 14, 1944) 

Advertising-Letterlleads carrying specialization information. 
I ~ t q t t i ~ y .  Dated October 26, 1943. Facts stated in opinion. 

O p i ~ t  ion. I t  is not improper for attorney to carry on his letterhead and other 
stationery material information that he specializes in tax work, naniing the 
various taxes involved. 

OPINION So.  13 (January 14, 1044) 

Advertising-Tax specialization. 
Inqliir-y. Dated January 7 ,  1944. Facts stated in opinion. 
Opiniotl.  I t  is not a violation of legal ethics for an attorney to advertise 

himself through various media as a tax consultant, provided he does not hold 
hiruself out as  a licensed attorney or endeavor to secure tau work by reason of 
the fact that he holds a law license. 

OPINION No. 14 (Januarx 14, 1044) 

Conflicting Interests-Comn~issioner t o  hear  evidence la ter  accepting elti- 
ployment a s  attorney. 

I n q u i r ~ .  Dated November 1, 1943. Attorney acted as coniniissioner to hear 
evidence in personal injury suit. I11 such capacity he exercised no judicial 
function and merely subscribed his name to the evidence taken before him. 
Subsequently plaintifi recovered rerdict against defendant. Defendant's insur- 
ance carrier did not pax, and i t  was necessary for plaintiff the11 to sue said 
insurance carrier. May the attornes who \\-as the previous cominissioner repre- 
sent the insurance company in this action? 

O p i ) ~ i o n .  From the facts stated it  does not appear that there would he any 
violation of ethics for the attorney to appear for the insurance company. 

OPISION No. 1.5 (April 14, 1944) 

Advertising-Card soliciting tax work. 
I t~ql t ir l l .  Dated February 4, 1944. Facts stated in opinion. 
Opinio11. I t  is improper for an attorney to solicit t a s  \vorli b r  mrans of 

adrertisements placed in nelmpapers, where he designates himself ns an nt- 
torney. 

OPISION Bo. 10 (April 14, 1044) 

Advertising-Professional card. 
I n q ~ t i r y .  Dated January 17, 1944. Facts stated in opinion. 
Opiwion. It is proper for an attorney to insert a notice in local nen-spalwrs 

of the re-opening of his offices for the resumption of the practice of la\v. 
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OPINION KO. 17 (April 14, 194L) 

Conflicting Interests-Solicitor representing defendant i n  padlock pro- 
ceedings. 

Inquiv!~. Dated February 10, 1944. Facts stated in opinion. 
Opinion. I t  is unethical for a solicitor to accept employment in behalf of a 

defendant involved in padlock proceedings, the same being a semi-criminal 
matter, and the solicitor accepting such employment might thereafter find him- 
self embarrassed by having to prosecute said defendan1 criminally on account 
of matters growing ont of said padlock proceedings. 

OPINION No. 18 (July 14, 1944) 

Advertising-Solicitation of mortgage loans. 
It~quiry. Dated July 8, 1944. Facts stated in opinio?. 
Opiuion. Attorney who is to receive coxnmissions from insurance company 

on mortgage loans made by insurance company nlay not allow representative of 
insurance company to advertise that he will be in said attorney's office a t  cer- 
tain times to receive applications for said loans. Canol 27. 

OPINION No. 19 (April 1'3, 1943) 

Conflicting Interests-Representing wife i n  divorce action a t  instance of 
husband. 

Ikapzriry. Dated November 1, 1944. Facts stated in opinion. 
Opitzion. I t  would be improper for attorney, a t  instance of husband who 

expects to pay said attorney's fee, to seek out wife for purpose of having her 
allow attorney to bring divorce action in her name. 

OPINION No. 20 (April 13, 1943) 

Solicitor-Representing criminal defendant outside district. 
Inquiry. Dated November 13, 1944. Pacts stated in opinion. 
Opinion. I t  is not unethical, but it may be unwise, fcir a solicitor of a crim- 

inal court to represent a criminal defendant in an action outside the solicitor's 
district. 

OPINION NO. 21 13, 1943) 

Unauthorized Practice-Attorney aiding practice by corporation. 
Inquiry. Dated July 11, 1945. Facts slated in opinion. 
Opixion. I t  is unethical for au  attorney to accept retainer from corporate 

client for which retainer attorney would represent clifnt's employees in per- 
sonal legal matters. Canon 46. 

OPINION No. 22 (January 18. 1916) 

sdvertising-Professional card. 
Inquiry. Dated December 14. 1945. Facts stated in opinion. 
Ophion. I t  is not improller for an attorney to insert a professioilal card in 

a local school annual. 
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OPINIOK So.  23 (January 18, 1946) 

Certified Public Accountants-Partnership with attorney. 
Inyuity. Dated Korember 29, 1945. Facts stated in opinion. 
Opinio??. I t  is unethical for an accountant who is also an attorney to form 

a partnership with an accountant who is not an attorney for any purposes that 
inr-olve the practice of law, whether said practice is done by the firm or pur- 
portedly by the attorney alone. 

OPISION No. 24 (July 12 1946) 

ilttorneys-Service on  grand jury. 
Inqriiru. Dated July 12, 1946. Facts stated in opinion 
Opinion. I t  is improper for an attorney who is sewing upon a grand jury 

to advise clients in criminal matters wliich might come before him as a member 
of the grand jury during his period of service thereon. 

OPIXION No. 25 (July 12. 1946) 

Conflicting Interests-Representing different sides i n  civil and criniinal 
actions. 

Inquir!). Dated June 18, 1946. Facts stated in opinion. 
Opinion. An attorney who represented D, defendant in a criminal action in 

which P mas the prosecuting witness, cannot later represent P when 1) sues him 
in a civil action for injuries arising out of the same incident. 

OPINIOS So.  26 (October 24, 1946) 

Advertising-Professional card. 
Inguiry. Dated October 10, 1946. Facts stated in opinion 
Opution. I t  is unprofessional for an attorney to insert in a nc7mpaper a 

professional card advertising himself as  an ,'income tax consultant." 

OPISION No. 27 (October 24, 1946) 

Advertising-Telephone directory service. 
Inquiry. Dated August 2, 1946. Facts stated in opinion. 
Opinion. I t  is unethical for an attorney to allow his name to be listed in a 

classified telephone directory under the listing "Tax Consultants" or "Tax 
Service" or any other listing other than that of "Attorneys a t  Law." Canon 44. 

OPISION KO. 28 (October 24, 1946) 

Candor and Fairness-Transactions with opposite side. 
Inquiry. Dated September 11, 1946. Facts stated in opinion. 
Opinion. I t  is unethical for the attorney for a defendant to draft an assign- 

ment of the plaintiff's interest in a pending suit without consulting the plain- 
tiff's attorney. 

OPINIOS So.  29 (October 24, 1946) 

Inferior Courts-Prosecuting attorney practicing criminal law. 

I?~r/uiq/.  Dated August 21, 1946. Facts stated in opinion. 
Opinion. It is not unethical for the prosecuting a t t o r n e ~  of a county court 

to represent defendants in criminal action in the Federal court. 
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OPINION No. 30 (January 17, 1947) 

Attorney-Sharing office with businessnian. 
Ing1rir.u. Dated Sorernber 26, 1946. Facts stated in opinion. 
Opi~?ioii. There is no objection to a businessman sharing an office with an 

attorney provided that no atlvertisen~ent is made which indicates that be is in 
an attorney's office. 

OPINION xo. 31 (January 17, 1947) 

Inferior Courts-Assistant judge practicing criminal law. 
Inqzi i r~.  Dated January 7, 1947. Facts stated in opinion. 
Opinio~l. I t  is improper for an attorney who is the assistant recorder of a 

recorder's court to practice criminal law in any court in the county in which 
said recorder's court is located, even though the position of assistant recorder 
carries no con~pensation with it. Canon 46D. 

Opinion So. 32 (January 17, 1947) 

Inferior Courts-Judge pro tern of domestic relations court practicing 
criminal law. 

Z~zqztir~. Dated December 28, 1946. Facts stated in opinion. 

O p i n i o i ~ .  I t  is improper for the judge pro ten% of a domestic relations and 
jur-enile court to practice criminal lam in any court in thc) county. Canon 46D. 

OPINION No. 33 (January 17, 1947) 

[nferior Courts-Practice by solicitor's brother. 
I~~qtiit.l/. Dated December 18, 1946. Facts stated in opinion. 
Opi~iiou. After the partnership between them is dissolved, it  is not improper 

fo~ .  an attorney to appear for defendants in a recorder's court of which his 
brother is the solicitor. 

OPINION No. 34 (April 18, 1947) 

Advertising-Tax law practice. 
/t~qziir,i/. Dated February 14, 1947. Facts stated in opinion. 
Opi~~ioil.  Advertisements as  to the practice of tax law i;hould be in the name 

of a bar association and not in the name of any individual attorney. 

OPINION So.  35 (April 18, 1M7) 

Inferior Courts-Solicitor appearing i n  criminal matters. 
Inq~tir!). Dated January 2% 1947. Facts stated in opinion. 
0pi)lio)i. Attorney in pendirlg criminal cases cannot continue his representa- 

tion after he becomes solicitor of recorder's court in same county. Canon 46D. 

OPINION Xo. 36 (July 23, 1947) 

Advertising-Attorney connected with business school. 
Znquir~i, Dated July 23, 1947. Facts stated in opinion 
Opinio~r. h lawyer who is a part-time teacher in a bus ness school may per- 

niit his name and profession to be used in the school's catalogue, but not in 
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connection with advertising by the school to obtain additional students, al- 
though there is no objection to the school advertising the fact that an attorney 
is teaching a particular course, without naming said attorney. 

OPINION So.  37 (July 25,  1947) 

Advertising-Use of form letters. 
Iuqztiru. Dated April 29, 1947. Facts stated in opinion. 
Opiniow. I t  is improper for attorney to use form letters sent to a mailing 

list with the hope of increasing his collection business. 

OPIKION No. 38 (July 25, 1947) 

Conflicting Interest-Reprcsenting both sides i n  adoption proceeding. 
Inqltiry. Dated June 30, 1947. Facts stated in opinion. 
Opinion. The employed attorney of a children's home may not ethically 

represent in adoption proceedings both the home and persons adopting children 
therefrom, with or without compensation from the adopting parent. 

OPINION No. 39 (July 25, 1947) 

Expenses-Attorney advancing expenses to  client. 
Iuqrtii.y. Dated June 6 ,  1947. Facts stated in opinion. 
Opi~lion.  While Canon 41 permits a lawyer in good faith to advance espenscs 

in connection with litigation as  a matter of conrenience, said advances being 
subject to reimbursement, the Canon does not permit a lawyer to advance living 
expenses to his client pending expected recovery in said litigation. 

OPINION No. 40 (.July 2.5, 1947) 

Inferior C o n r t s J u d g e  appearing in parole matters. 
I ~ t q u i t y .  Dated July 5 ,  1947. Facts stated in opinion. 
Opinion. I t  is iniproper for the judge of a municipal court to appear in 

parole matters for any prisoner, eren one who was convicted and sentenced in 
a county outside the one in which tlie municipal court is located. 

OPINIOS So.  41 (July 23, 3945) 

Inferior Courts-Mayor practicing criminal law. 
Ii lq~tiry.  Dated May 12, 1947. Facts stated in opinion. 
Opinion. Canon 46D permits a mayor who by rirtue of his office presides o r e  

an inferior court to practice criminal law in courts of the county other than his 
own, provided that said mayor's court does not hare jurisdiction in eycess of 
that of a justice of tlie peace. 

OPINION KO. 42 (October 23, 1947) 

A t t o r n e y e B a n k s  employing in tit le matters. 
Inquiry. Dated October 23, 1947. Facts stated in opinion. 
Opiftion. There is nothing improper in banks employing counsel in title 

matters connected with loans made by i t ;  his fee being paid by the borrower. 
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OPINION No. 43 (October 23, 1947) 

Fees-Reduction in tit le fees granted lending instil utions. 
I u q z i i r ~ .  Dated July 18, 1947. Facts slated in opinion. 
Opinion. Where a local bar association adopts a schedule of minimum title 

fees, i t  is a violation of the canons of ethiw for said association then to grant 
a reduction of said fees to certain lending institutions that attend to some of 
the details of "closing" the loan for which the title examination was made. 

OPINION No. 44 (January 16, 1 9 4 )  

Witnesses-Examining adverse witness. 
Inqu i r l~ .  Dated December 20, 1947. Facts stated in opinion. 
Opinion. It is not improper for counsel for the advexe party to examine a 

witness who has been subpoenaed by his adversary. 

OPINION NO. 4.5 16, 1948) 

Advertising-Postal cards. 
I~cquiry.  Dated January 19, 1948. Facts stated in opinion. 
O p i u i o ~ ~ .  I t  is improper solicitation of business for attorney to mail out 

postal cards advertising himself' as  espericaced in income tax service. 

OPINION No. 46 (October 1 .  1948) 

Advertising-Insurance agent  who is attorney listing bar  lnenlbership on 
letterhead. 

I ) ~ q u i r ~ j .  Dated July 29, 1943. Facts stated in opinion. 
Opinio)~.  I t  is improper for :I member of the bar who has left the practice 

of law for the insurance business to carry upon the letterhead used in said 
insurance business notation that he is a member of the bar. 

OPINION No. 47 (October 21, 1948) 

Attorneys-Signing bond in civil action. 
Inquiry.  Dated August 24, 1945. Facts stated in opinion. 
Opit?ion. I t  is improper for an attorney or a member of his family to sign 

a cost bond in a civil action for said attorney's client. 

OPISION No. 48 (October 21, 1948) 

Inferior Courts--Judge P r o  Tern of recorder's court practicing therein. 
111quil-lj. Dated August 26. 1048. Facts stated in opinion. 
Opinion. I t  is improper for attorney who is judge pro tent of a recorder's 

court to appear in said recorder's court. Canon 46D. 

OPINION No. 49 (October 21, 1948) 

Inferior Courts-Solicitor appearing in criminal cases. 
In.quir& Dated October 20, 1948. Facts stated in o~)inion. 
Opiniot?. It is improper for solicitor of a recorder's court to appear for a 

defendant in a criminal action in the Superior Court of t le county in which said 
recorder's court is located. Canon 46D. 
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OPINION No. 50 (October 21, 1948) 

Solicitation of Business-Attorney seeking office of county o r  city a t -  
torney. 

Inquiry. Dated August 12, 1948. Facts stated in opinion. 
Opinion. I t  is improper for an attorney to solicit support for the office of 

county attorney or city attorney. 
(Orerruled July 16, 1954. See Opinion iTo. 139.) 

OPINIOX So.  61 (October 21, 1948) 

Solicitor-Solicitor appearing i n  parole matter.  
Inquiry. Dated October 6, 1948. Facts stated in opinion. 
Opinion. I t  would be improper for a solicitor to appear before the Parole 

Commission on behalf of a client for whom he had accepted a retainer fee prior 
to taking office as  Solicitor, and said retainer should be returned. 

OPINIOS No. 32 (January 14, 1949) 

Inferior Courts--Judge P r o  Tem of a Domestic Relations Court practic- 
ing law. 

Inquiry. Dated January 12, 1949. Facts stated in opinion. 
Opinion I t  is improper for the judge pro tern of a domestic relations court 

to practice in any criminal court in the county in which said domestic relations 
court is located. 

OPISION No. 53 (April 15, 1949) 

Inferior Courts-Solicitor representing defendant i n  a habeas corpus pro- 
ceeding. 

Inquiry. Dated Februarr 14, 1949. Facts stated in opinion. 
Opinion. I t  is improper for an attorney who is the solicitor of a recorder's 

court to represent a client in a habeas corpus proceeding. 

OPIXION No. 54 (Spril  15, 1049) 

Certifled Public Accountant-Attorney employed by C.P.A. 
Inquiry. Dated January 28, 1949. Attorney contemplates agreement with 

accounting firm upon the following basis : 
1. I will be employed by the firm as  a member of their accounting staff, to 

handle all non-legal tax 11-ork which is referred to them by their clients. I will 
be compensated by a fixed salary plus a percentage of the revenue from the 
performance of this work. 

2. Any legal questions involved in or arising from this tax work shall be 
referred, in accordance with the wishes of the client involved, either to me to 
handle in my separate capacity as  a lawyer or to some other attorney. If such 
legal questions a re  referred to me, I n-ill deal directly with the client, will 
render a bill directly to him for my services, and will retain for myself the 
entire fee charged, not sharing or paying i t  orer to anyone else. 

3. I t  will be agreed that my name shall not appear, as  an attorney-at-law, 
on any letterhead or other stationery of the accounting firm, or on any door 
plate or door lettering of the firm. 

I s  such agreement objectionable? 
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Opinion. Upon the facts stated it  appears that such In  agreement would be 
both a breach of ethics and of unauthorized practice of law. 

OPISIOK No. 53 (April 15, 1949) 

Candor and  Fairness-Conlmunication with judge. 
I ~ t q t ~ i r y .  Dated March 14, 1949. I s  it  improper for attorney who has been 

employed in the event his client may be sued to addresc; a letter to a judge or 
judges asking that he or they refuse to grant any application that might be 
made for appointnient of a receiver until said attorney might be heard on 
behalf of his client? 

Opinio~i.  Such a letter is not improper since it is merely a request to be 
heard and not a violation of Canon 3. 

OPINION No. 56 (April 1.5, 1949) 

Candor and Fairness-Attempted settlement without knowledge of re- 
tained counsel. 

Inquiry.  Dated January 26, 1949. Facts stated in opinion. 
Opinio~i.  I t  is not improper for an attorney, as  a n a t t e r  of friendship, to 

discuss with a close relative the possibility of the settlement of the relative's 
suit against her husband for alimony, said discussion having taken place with- 
ont the knowledge of said relative's retained counsel. 

OPINION NO. 57 (<\pril 13, 1949) 

Advertising-Professional card. 
I ~ ~ q u i i y .  Dated February 14, and February 25,1040. Facts stated in opinion. 
Opinion. Professional card which contains information other than the 

simple card notice, to wit, "Tax Consultant enrolled to practice before the 
United States Treasury Department," is improper. 

OPINION No. 65 (July 16, 1949 

Advertising-Attorney's name i n  "Who's Who." 
Znquirll. Dated April 7, 1940. Facts stated in opinicn. 
Opinion. I t  is not improper for a n  attorney to allow his name to be listed in 

"Who's Who." 
OPINION No. 59 (July 15, 1949) 

Inferior Courts-Assistant judge of mayor's court practicing criminal law 
i n  county. 

Inquiry.  Dated June 7 ,  1949. Facts stated in opinion. 
Opinion. The assistant judge of a mayor's court may practice in criminal 

cases in other courts of the county other than in the jurif:diction of said mayor's 
court provided that said mayor's court does not hare jurisdiction greater than 
that  of a justice of the peace. Canon 46D. 

OPINION No. 60 (Julv 15, 19491 

Solicitation of Business-Application for appointrnent t o  office of city 
o r  county attorney. 

Inquiry.  Dated June 16, 1949. Facts stated in opinion. 
Opinion.  I t  is improper for a member of the Bar to s?eli the office of city or 

county attorney but it  is not improper to apply for any public office. 
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OPISION No. 61 (October 27. 1949) 

Advertising-Attorney's professional c a d .  
Ittqztiru. Dated August 24, 1049. Facts stated in opinion. 
Opinion.  There is no impropriety in the publication of gn attorney's profes- 

sional card in an organization publication to which he belongs. 

OPINION No. 62 (April 14, i95O) 

Advertising-Lettel8head carrying designation attornex and C.P.A. 

Certified Public Accountant-dttorney's letterhead carrying designation 
C.P.A. 

Iuqliit  u. Dated April 28, 1930. B'acts stated in opinion. 
Opitlion. I t  is improper for an attorney to carry on his letterhead both the 

designation attorney a t  law and certified public accountant. 

OPINION xo. 63 (April 14, 1950) 

Advertising-Vse of deceased partner's name on letterhead. 
Inqu iru .  Dated April 1, 1950. Facts stated in opinion. 
Opinioii.  Unless forbidden by local custom, it  is not improper for the letter- 

head of a law firm to carry the names and dates of former menihers of the firm 
now deceased. 

OPINION No. 64 (April 14, 1930) 

Fees-Fee for  furnishing certificate upon petition for  review. 
1 ) z q i i i q ~ .  Dated February 21. 1960. Is  it  ethically proper for a firm request- 

ing and receiring a certificate froin another attorney for consideration of s 
petition to rehear as prescribed in Rule 44 of the Supreme Court to pay ssucll 
attorney giriny such certificate, irrespectire of whether the certificate is fa\ or- 
able or unfarorable? 

Opit~iolr .  I t  would be improper to pay a fee under these circu~nstances in 
riew of the prorision in Rule 44 that the certificate shall be furnished by attor- 
nejs  \rho h a l e  no interest in the subject lllattcr and hare not been of counsel 
for either party to the suit. 

OPINION No. 65 (October 26, 1950) 

Inferior Courts-Vice recorder practicing criniinal law. 
Ittquir!l. Dated September 27,  1950. Facts stated in opinion. 
Opinion.  I t  is improper for the vice recorder of the county court haring 

criminal jurisdiction to practice criminal law in any court in the county in 
nhicli said recorder's court is located. Canon 46D. 

OPINION No. 66 (October 26, 1950) 

Law Clerk-Firm's employment of attorney licensed in another state. 
I i l q f t i r ? ~ .  Dated August 1'7, 1950. Facts stated in opinion. 
O p i ~ i i m .  There is no objection to a law firm eniploying an attorney who is 

licensed in another state but not in North Carolina to do tax research work, the 
abstracting of deeds and other court records, and similar serrices for members 
of the firm where lie is not held out to the public as  a practicing attorney or 
ns a member of the firm, and where he does not i11 fact appear in any court or 
handle any legal matters for clients of the firin. 
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OPINION No. 67 (January 12, 195:L) 

Conflicting Interests-Law partner  of administrator representing adinin- 
is1 rator. 

Inquiru.  Dated O~tober  25, 1030. Facts stated in opinion. 
Opinion. I t  is improper for a n  administrator who is also a lawyer to employ 

his law partner to represent him as such administrator in bringing legal pro- 
ceedings necessary in connection with the settlenient of the estate. 

OPINION xo. 68 (.January 12, 195:L) 

Contingent Fees-Parole cases. 
Inquiru.  Dated December 21, 1950. Facts stated in opinion. 
Opinion. I t  is not improper for an attorney to accept employment in a crim- 

inal action upon a contingent basis, and therefore there is no ethical prohibition 
against said attorney taking a parole case on the same basis. 

OPINION So.  69 (April 13, 1951) 

Conflicting Interests-Representation of prisoner in  clemency matter  af ter  
previous representation of others implicated by prisoner. 

Inquiry.  Dated January 31, 1931. Prisoner was sentenced to death and his 
sentence was later commuted to life iniprisonment. Atto mey did not represent 
eilher prisoner or the State in prisoner's trial, but later represented two other 
people who mere implicated in the same crime by the prisoner and who were 
tried after prisoner's trial had been completed. Prisoner now desires attorney 
to represent him in seelcing clemency. Would such representation be unethical? 

Opinion. I t  would neither be unethical nor unprofessional for attorney to 
appear on behalf of prisoner seeking clemency. 

OPINION No. 70 (April 13, 1961) 

Inferior Courts-Vice recorder practicing criminal law. 
Inquiry.  Dated January 31, 1951. Facts stated in opinion. 
Opi?ziotz. Attorney serring temporarily as  rice recorder of county court dur- 

ing the illness of the incumbent recorder is prohibited from practicing in any 
other criminal court in the county where said recorder's court is located during 
the time he served as such rice recorder. Canon 46D. 

OPINION No. 71 (July 13, 1951) 

Certified Public Accountants-Partnership with at tcmey.  
Tnqzt i~y .  Dated May 24, 1951. Attorney contemplates formation of partner- 

ship with a licensed attorney who is also a certified public accountant and who 
primarily engages in the practice of accountancy. Would the formation of 
such a partnership be ethical, and if so, rou ld  the attorney who is also a certi- 
fied public accountant be allowed to continue his practice 2f general accounting? 

Opinio?%. I t  would not be unethical for attorney to form partnership with an 
attorney who is also a certified public accountant, but said firm cannot repre- 
sent the accountant as  such on the firm's letterhead or engage in any form of 
advertising in this connection. I t  would also be unethical for the partner who 
is also a certified public accountant to continue his practice of general ac- 
counting. 



r;. C.] SPRIKG TERM, 1955. 

 ETHIC^ OPIKIONS OF THE COUKCIL OF TIIE NORTH CAROIJSA S T ~ T E  BAR. 

OPINION No. 72 ( Ju ly  13, 19,31) 

Solicitat ion of Business-Attorney seek ing  appoint ive  office. 
Iilqrtir!/. Dated  Ju ly  7, 1951. Fac t s  s ta ted  in opinion. 
Opinion. I t  is  not  improper fo r  a n  attorney to  inalie writ ten a1)glication for  

appointive offices to the  board of commissioners and  other agencies exercising 
powers of appointment. 

OPINION No. 73 (October 2;, 1951) 

Advertising-Directory l ist ing.  

I>!qrtiru. Dated September 15, 1951. Facts  s ta ted  in opinion. 
Opinio,~. It is  proper fo r  at torneys to allow their  names to be published in 

a directory when a l l  listings a r e  in tlie s ame  type sl io~ving only name and  
address and  telephone number. 

OPINION S o .  74 (October 25, 1951) 

Certified Pub l i c  Accountants-Attorneys w h o  a r e  a l so  C.P.A.'s. 
Ilzquiry. Dated  in 1951. Fac t s  s ta ted  in opinion. 
O p i n i o ? ~  Without attempting to cover t he  entire field, the  council l a l s  down 

the  following rules a s  to  mat ters  ~vll ich will face attorneys who a r e  also certi- 
fied public accountants : 

( a )  I t  ~vould  not  be  improper fo r  at torney to  practice l aw  and  also do such 
accounting work a s  necessary fo r  preparation of t a s  re turns  and t a x  cases so 
long a s  attorney does not solicit or arlrertise fo r  clients of any liind. 

( b )  I t  wc~ulil not be improper to include in accounting services booltlieeping, 
designing and installing of accounting s ~ s t e m s  so long a s  the  same was  for  
facilitatiun and  preparation of taw cases. 

( c )  I t  \~-otilcl not be  improper fo r  at torney to  prepare financial statements 
fo r  client fo r  use other tllan t ax  purposes so long a s  same did not bear  a t tor -  
ney's name or let terhead. 

(13)  I t  nou ld  not be  improper for  at torney to prepare such statements and  
certify to them so long a s  said s ta tement  did not indicate t h a t  inquirer was  a n  
attorney 

( e )  I t  is proper for  at torney to  practice law and  accounting a t  one and  the  
same time provided he  does not advertise himself a s  a n  accountant and thereby 
d raw clientele and  engage in legal work arising out of accountancy. The  line 
of deinarcation is  closely drawn and  i t  is always ditticult to determine where 
accountancy ends and  legal ser r ice  begins. 

( f )  There  is  no objection to a n  accountant submitt ing a bid for  particular 
nccounting worli bu t  if such advertising a n d  bidding results in legal services, 
nu embarraauing and  unethical si tuation is likely to arise.  

( g )  I t  would be improper fo r  at torney to  practice law and do accounting 
work such ni: preparation of tau  re turns  and  handling of l a x  cases in t he  courts 
if such legal work is  tlie result of advertising upon the  p a r t  of inquirer as  a n  
acconntant 

( h )  It n-ould not be  improper fo r  at torney who is also a n  acconntmlt to em- 
ploy persons who a r e  not at torneys to  assist him in accounting worli so long a s  
such employees do not perform any ac ts  which would constitute t he  practice 
of law. 
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( i )  I t  would be improper for attorney who is also an accountant to display 
on his office door both the words "Attorney a t  I,~IT-" and "Certified Public 
Accountant." 

( I )  I t  would be proper for attorney to display in his office such certificates, 
diplomas, etc., as  he might have receired by virtue of his icenses or membership 
in various organizations. 

(1;) I t  would be proper to hare listed in telephoi~e directories the name of 
inquirer under the section classified as  a t to rnep  where such listing is carried 
in the same type as all other attorneys but such listing should not refer to any 
listing under accountants or like designation and likewise, if any listing is 
made under accountants, i t  should not refer to inquirer as also appearing under 
attorneys listed. 

OPINION No. 75 (October 26, 195:L) 

Candor and Fairness-Settlement of case without cc~nsulting attorney for 
adverse party. 

Znqliiru. Dated August 17, 1951. Facts stated in opinion. 
O p i n i o ) ~ .  Attorney representing defendant is guilty of unprofessional con- 

duct where he undertakes to negotiate a settlement between his client and the 
plaintiff in an action where both parties are  represented by counsel without 
notice of any kind to plaintiff's attorney. 

OPINION No. 76 (October 25, 195:L) 

Inferior Courts-Solicitor practicing before Justice of Peace. 
Zrtquiry. Dated August 14, 1951. Facts stated in opinion. 
O p i ? z i o ~ ~ .  I t  is improper for the solicitor of an inferior court to appear for a 

defendant in a criminal proceeding in a justice of the peace court even though 
if conricted the defendant's appeal would go directly to the Superior Court. 
Canon 46D. 

OPINION No. 77 (January 18, 1962) 

Advertising-Newspaper advertisement of the  availability of farm loans 
from attorney representing insurance company lender. 

Znq~i i ru .  Dated November 6, 1951. Attorney represeilts insurance company 
in making farm loans in his area, and said company has requested that he run 
occasional advertisement in a newspaper stating that fa-m loans are arailable 
through him, May he ethically do so? 

Opiwion. Canon 27 precludes such advertising. 

OPINION No. 78 (January 18, 1962) 

L4dvertising-Sewspaper notice of removal of attorney's offlce. 
Inquiry .  Dated October 27, 1951. Facts stated in opinion. 
Opinion.  I t  is not improper for a n  attorney who is moving his law ofices to 

a new address to run an announcement thereof in local newspapers. 

OPINION No. 79 (January 18, 1962) 

Conflicting Interests-Attorney practicing i n  Recor~der's Court of which 
his son is Solicitor. 

Inqzciru. Dated January 7, 1952. Attorney intends to seek election as  
Solicitor of a recorder's court. 9 t  the present time attorney and his father a re  
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law partners.  I f  elected, at torney and  f a the r  n-ill d i s s o l ~ e  tlieir partnership 
and  carry  on their  law practices elltirely separately. T\'onld it then be im- 
proper for  t h e  f a the r  to practice in said recorder's cou r t ?  

Opttiion. I t  would not  be improper for  fatl icr  to practice in tlie recorder's 
court ,  a l t l~ough  elnbarrassing si tuations might ar i se  which would be a mat ter  
of personal tas te  ra ther  t han  of ethics. 

OPINION No. SO ( J anua ry  IS, 1952) 

In fe r io r  Courts-Judge P r o  Tcnl  of Municipal Cour t  prac t ic ing  therein.  
I i ~ q t t i t . ~ .  I h t e d  October 24, 1951. Fac t s  s ta ted  in opinion. 
Opi~zioil. I t  is improper for  the  Judge P ro  Ten1 of a Jlunicipal  Court  l i x ~ i ~ i g  

both crirliinal arid civil jurisdictio~i to appear  in said court  in either criminal 
or civil matters.  Neither could sa id  person practice criminal Ian- in any court 
In his county. See Canon 46D. 

OPINION Xo. 81 ( Janua ry  18, 1952) 

In fe r io r  Courts-Vice Recorder  prac t ic ing  cr iminal  law. 
Iilqzti?.!~. Dated Janua ry  4, 1052. Facts  stated in opinion. 
0p;ltiotz. I t  is iniproper for  a Tice Recorder of a City Recorder's Court  to 

appear  in criminal cases in said court or in any other court   of the  county in 
which lie resides. 

OPINION No. S'? (April  IS, 19.72) 

.ldvel*tising-Patmt attorneys. 
P a t e n t  Attorl ies s-Advertising. 
I i r q u i r ~ .  Dated  31arcl1 15, 1932. Facts  stated in opinion. 
Opinioil. There  is  no objection to a pa tent  at torney inserting a ljrofessio~ial 

card  in daily papers. I t  is improper, h o ~ r e r e r ,  for  any attorney to  list on his 
st;itionery o r  on other materials the  names of persons o ther  than members of 
the Bar .  

OPINION No. 83 (April  18, 1962) 

Conflicting I n t e r e s t ~ - ~ % t t o r ~ ~ e > - ' s  wife  a s  a g e n t  of bonding company. 
I i~qi t iq l .  Dated Janua ry  10, 1952. Facts  s ta ted  in opinion. 
t i .  I t  non ld  not he improper fo r  a n  attorney's n i f e  u l io  11as been a n  

agent fo r  a boncling company to continue snch agency if and n lien her 1iuil)and 
enters the  practice of law. 

OPINION No. M (April  IS,  1952) 
b 

<'onflictiug Interests-Solicitor represent ing  de fendan t  i u  c i ~ i l  ac t ion  
a r i s ing  out of wreck, t h e  cr iminal  aspects  of which l ie inres t iga ted .  

Iilqrtiv!~. Dated March 7, 1932. S t a t e  Solicitor, together n-it11 Police OW- 
cers,  inrestignteil antonlobile ~vreclr  and  deterinincd tha t  there ~ : l s  no crinlinal 
implications therein. A war ran t  has  been issued fo r  the  driver of one of the  
care but  no bill of indictnlcnt has  been presented to the  Grand J n r - .  Nay the  
Solicitor represmt  snit1 d r i r e r  ill a civil action against  hini fo r  d a n i : ~ ~ ( ~ s  arjsing. 
out of said accident? 

Opinioil. No. I t  is  unethical for  a ~ r o s e c ? ~ t o r  to accept l)rofessional em- 
plo:-ment in any mat ter  growing out of anything n-liich is  in any n-ay connected 
with the  office of such prosecuting officer during his incu~nbency. See Cnnon 
46C. 

2 . S  -211 
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OPINION No. 83 (8pri l  18, 1952) 

Inferior Courts-Judge practicing crinlinal law. 
It~qztirll. Dated April 4, 1952. Facts stated in opinioll. 
Opinion. I t  is improper for the Judge of a county Reccrder's Court to accept 

employment as counsel in felony cases in the Superior Court even when the 
preliniinnry hearings hare been held before a Justice of the Peace r u d  the 
Recorder's Court has nothing to do with the case. See Canon 46-D. 

OPISIOX No. 86 (April 18,  1962) 

Inferior Courts-Solicitor appearing i n  parole nlat tw.  
Inq~ciru.  Dated February 6 ,  1952. Facts stated in op nion. 
Opiizioiz. I t  is improper for the Solicitor of a Recorder's Court to represent 

a prisoner in his applicatiou for parole, even though said Recorder's Court 
never had any connection with the prisoner's case. 

OPINION SO. 87 (July 18, 1952) 

Advertising-Attorney using designation "Certified Public Accountant." 
Advertising-Office party of attorney. 
Certified Public Accountant-Attorney who is also ;r certified public ac- 

countant. 
I ) ~ q u i r u .  Dated in 1952. May an attorney mlio is a certified public nccount- 

an t  use the designation "Certified Public Accountant" in his announcement of 
the opening of his law ofiice, and may he hare an "office party" in connection 
therewith. 

Opiniotl. Announcement as  to the opening of law offices is not improper, but 
tlie use of the designation "Certified Public Accountant" may not be made 
thc~e in .  The practice of accounting should be entirely disassociated from the 
prwtice of law, including tax law. A certified public accountant should not 
advertise this business in connection with lam practice, a r  d law practice should 
not be used in such a manner as  to obtain accounting business that might lead 
to the practice of l a v .  

.in "ofice party" by an attorney would be improper if il is for the purpose of 
advertising the opening of a law office. 

OPINION So.  88 (July  18,  1952) 

Inferior Courts-Judge o r  Judge P1.o Ten1 practicing; law. 
Irlquir?~. Dated April 23, 19.52. Facts stated in opinion. 
Opiqlion. I t  is unethical for either the Judge or the Judge Pro Tem of n 

Recorder's Court to practice in the courts over whic11 he presides. See Canon 
46D. 

OPINION So.  89 (.July 18, 1952) 

Inferior Courts-Judge practicing law. 
I11qui1.y. Dated May 30, 1952. Facts stated in opiniol~ 
(Ipiizion. I t  is unethical for a judge of a Recorder's Ct~urt  to practice crim- 

inal law in any of the courts of the county in which the Recorder's Court is 
located. 
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OPINION S o .  90 (October 23, 1952) 

Advertising-Civic organiza t ions  a n d  clubs.  
I ~ ~ g t r i r ~ .  Dated  September 1.3, 1952. Fac t s  stated in opinion. 

Opiitioii. T h e  propriety of deducting country club dues, civic club dues and  
meals furnished clients and  similar items from income taxes  is  a ma t t e r  of law 
ra ther  t han  of ethics. I t  is  not improper fo r  a n  attorney to  join various civic 
organizations and  clubs provided tha t  t he  joining of the  s ame  is not fo r  the  sole 
purpose of acqniring clients. 

OPISION Xo. 91 (October 23, 1952) 

;\tlrrrtisiilgiStationcry deno t ing  l imi ta t ion  of practice.  

I~ rqu iq l .  Dated September 13, 1952. Fac t s  s ta ted  in opinion. 
Opit~ion. Attorney's stationery listing the  words "Taxation and  Civil Prac-  

rice" is not nnethical  but  may not be  in good taste.  

OPIR'IOX S o .  92 (October 23, 1962) 

a%dvertising-Stationery des ignat ing  a t to rney  a n d  certified public ac- 
countant .  

Certified Pub l i c  Accountant-Stationery des ignat ing  a t to rney  a n d  certi-  
fied public accountant .  

Ixquiry.  Dated  September 9, 1952. Facts  stated in opinion. 

Opinion. Attorney's s ta t ionerr  listing himself a s  attorney a t  lalv and  certi- 
fied public accountant is  highly improper. 

O P I N O S  No. 93 (October 23, 1052) 

Advertising-Unsolicited n e n s p a p e r  ar t ic les  a b o u t  a t torneys .  

It~qlcc?!~. Dated October 6, 1952. Facts  s ta ted  in opinion. 
Opivtox. I t  is not  unethical  for at torney just  returned to  lionle t o n n  to  

c~pen law office to allow unsolicited nen spaper stories concerning him Canon 27. 

O P I X I O S  S o .  M (October 23, 1 9 2 )  

Infer ior  Courts-Judge o r  Solicitor of Recorder ' s  Cour t  represent ing  
cr iminal  de fendan t s  i n  Super ior  Cour t .  

Inqttiry. Dated  October 16, 1932. Facts  stated in opinion. 

Opi~~iow.  I t  is  improper for  the  Jndge or Solicitor of a Recorder's Court  to 
appear  fo r  defendants in crlnllnal cases in the  Superior Court  of their  county 
even nl iere  said cases a r e  not heard in said Recorder's Court .  Canon 46D. 

OPINION S o .  95 (October 23, 1952) 

In fe r io r  Courts-Jndge P r o  T r m  of C o u n t s  Cour t  prac t ic ing  cr iminal  lam 
i n  sa id  court .  

Inquiry.  Dated  August 19. 19.52. Fac t s  s ta ted  in opinion. 

Opilzion. A t t o r n e ~  approved hy  Board  of County Commissioners a s  Judge 
P ro  Ten1 of County Court  but not ye t  qnalifieil or sworn in is  precludeil f rom 
practicing in the  criminal courts of his county while occupying office of Juilge 
F ro  Tern. Canon 4 0 .  
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OPINION No. 96 (October 23, 1952) 

Inferior Courts-Prosecuting attorney of Recorder's Court practicing 
criminal law i n  other  courts. 

Inqrrityl. Dated July 29, 1962. Facts stated in opinion. 
Opiniolr. Prosecuting attorney of Recorder's Court nlay not practice crim- 

inal law in other courts in the same county, but may do so in other counties. 
Canon 46D. 

OPINION No. 97 (October 23, 1952) 

Witnesses-Interviewing driver of advc-rse party's vehicle. 
I tu/ l l i r~.  Dated October 3, 1952. Facts stated in opinion. 
Opiniot~. Where a corporation sues or is sued, for damages growing out of 

an automobile accident and the driver of the rehicle is not a party to the action. 
it  is not unethical for counsellor appearing against the corporation to interview 
the driver as  any other mitness might be interviewed. 

OPINION No. 9S (January 16, 1953) 

Advertising-Data on  letterheads and  envelopes. 
Inquiry. Dated October 21, 1952. Facts stated in opinion. 
Opilcion. I t  is improper for an attorney to carry on his letterheads anti 

envelopes his n a u e  followed by the following: "Attorney and Counsellor a t  
Law, B.S., B.S., LL.B., RIunicipal Bonds and Title Laws Especially." 

OPINION So.  90 (January 16, 1953) 

Advertising-Data on stationery indicating restricted practice. 
ltrqrcit-g. Dated January 11, 1933. Facts stated in opinion. 

Opiniot~. There is no objection to an attorney listing on his letterhead 
"Specializing in t a s  matters" or "Practice restricted to taxation." 

OPINION No. 100 (January l G ,  1953) 

Inferior Courts-Solicitor of Recorder's Court continuing criniinal cases 
i n  which h e  mas employed prior t o  taking office. 

I~iqiiir!~. Dated December 5 ,  1052. Inquirer accepted tmployment in several 
crin~inal cases in Superior ( h u r t ,  and prior to their conclusion he accepted 
position ns Solicitor of local Recorder's Court. Can he romplete said employ- 
ment? 

Opiitzo?~. I t  would be improper for attorney to continue or complete said 
einplo~ment and he slioulcl turn such cases ol-er to other nlenlbers of the Bar 
Further, it would be improper for attorney to prosecu e in said Recorder's 
Court any defendant for whom he was appearing a t  the time lie became Sol~cl- 
tor. See Canon 46D. 

OPINION Yo. 101 (April 17, 1053) 

.Idvertising-Stationery of attorney who is a Certified Public Accountant. 
Certified Public Accountant-Stationery of accountant n h o  is a n  attorney. 
Inqriiri/. Dated February 11, 19.53. Facts stated in opinion. 
Opitrior~. The stationi'ry and other docu~nents of a prbrson who is both an 

attoriiey and a CertiAed Public .Zccountant should not indicate that he is a 
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Certified Public Accounta~it in matters where he is acting as  a n  attorney, or 
vice versa .  

OPIKIOS No. 102 (April 17, 1953) 

Conflicting Interests-Member of School Board acting a s  i ts  attorney. 

I n q u i r y .  Dated April 11, 1933. Facts stated in opinion. 
Opitrio~r. I t  is in~proper for an attorney who is a n~ernber of a scliool board 

to act as attorney for the board. 

OPIKION No. 103 (April I T ,  1033) 

Conflicting Interests-Private prosecutor subsequently representing de- 
fendant in  parole matter.  

Ittq111ty. Dated February 10, 1933. Facts stated in ol~inion. 

Opinion.  I t  would be highly improper for an attorney who acted as  private 
prosecutor against a defendant who was convicted of a criminal offense subse- 
quently to represent said defendant in his efforts to obtain a parole. 

OPISION No. 104 (April 17, 1%3) 

Conflicting Interests-School Board a t t o r n e y  representing claimant 
against school bus driver. 

I u q u i r y .  Dated J a n u a r ~  30, 1933. Facts stated in opinion. 
Opi?tton. I t  n-ould be improper for the attorney for a county board of edu- 

cation to represent a plaintiff whose car was damaged in a collision wit11 a 
school bus in the same county, In a claim against the State for damages to 
plaintiff's car due to the alleged negligrnce of the student driver of the bus, 
even though tlie c lr i~er  is an employee of the State Board of Education. 

OPINIOS No. 10.5 (April 17, 1933) 

Inferior Courts-Assistant Judge of Recorder's Court practicing in  said 
court. 

I~ lqrr i r !~ .  1)nted January 20, 19.52. Facts stated in opinion 

Opitiion. I t  is improper for the Assistant Judge of a Recorder's Court to 
practice in his o ~ v ~ i  court ~1-11en not acting as  Judge or to practice in any of t l ~ e  
criminal courts of his county. 

OPINIOS S o .  106 (,\pril 17, 1933) 

Inferior Conrts-Judge of Kecolder's Court practicing before Jlotor Ve- 
hicles Department re suspension of driver's license. 

I n q u i r y .  Dated April 2, 1033. May the Judge of a Recorder's Court in 
S Counts represent a defendant before a representatire of tlie Motor Veliicles 
Department in a hearing in S County concerning the suspension of defendant's 
driver's license for previous traffic convictions in counties T and Z ?  

Opittion. Such representation would not be unethical, but as a matter of 
proprietr it might not be in the best of taste since sncli appearance in etfert 
is in a criminal action. See Canon 46D. 
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OPISIOR' No. 107 (July 17, 1953) 

Advertising-rlttorney newspaper card. 
I~rquivlj. Dated June 4,  1953. Facts stated in opinion. 
Opiniorl. Sttorney's card in newspaper n-hich contains the words "Real 

Estate Loans" is improper. 

OPINION KO. 105 (July 17, 10.53) 

Advertising-Information on  letterhead. 
I i i q u i r ~ .  Dated July 8,  1033. Facts stated in opinion. 
Opi?iio?l. There would be nothing improper in attorney using on his letter- 

l~ead  statement that his practice is limited to "Biblical Law and Equity." 

OPINION No. 109 (July 17, 1953) 

Conflicting Interests-Sttornex defending deed drawin by him in sui t  t o  
set it  aside. 

Iitqrtir!~. Dated April 20, 1963. Facts stated in opinior. 
Opitzion. I t  is not unethical for a firm to represent title insurance company 

in action brought against company's insured to set aside deed on grounds of 
grantor's mental incapacity, where firm prepared deed and one of its members 
supervised its execution. 

OPISION No. 110 (July 17, 1953) 

Inferior Courts-Limitations on  civil practice of solicitor. 
I n q u i r ~ .  Dated June 13, 1053. Facts stated in opinion. 
Opinion. Canon 4GC prohibits solicitor of recorder's court from appearing 

in a civil action for a party involved in a criminal proceeding in his court, the 
civil action arising out of the same transaction as  the criminal proceeding. 

OPINION So.  111 (July 17, 1963) 

Inferior Courts-Limitation on  civil practice of solicitor. 
I i l q n i r ~ .  Dated June 23, 1953. Facts stated in opinion. 
Opir~ion.  Canon 46C prohibits prosecuting attorney of recorder's court from 

accepting employment in a civil action growing out of a mr~tter  that was before 
the said prosecuting attorney's criminal court. 

OPISIOS NO. 112 (July 17, 1953) 

Inferior Courts-Solicitor practicing criminal law, 
I i~qu i ru .  Dated June 29, 1953. Facts stated in opinion. 
Opinioli. I t  is improper for the solicitor of a recorder's court to practice law 

in :lily criminal court in the county in which said recorcllx's court is located. 
Canon 4GD. 

OPINION So.  113 (July 17, 1963) 

Solicitation of Business-Real estate transaction. 
ZirquivU. Dated February 4. 1953. F is a real estate broker. F sells a 

residence and helps the purchaser to obtain a loan from A's insurance company 
thrcmgh the loan correspondent. F then stipulates that his friend, a young 
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attorney recently licensed, shall do the legal work incidental to the loan, or he 
will get his loan elsewhere. The young attorney admits that he is ignorant of 
the procedure for closing such loan and asks A to guide him and to certify the 
title for title insurance. 

Opinio>l. I t  would be improper for the newly licensed attorney, or any other 
attorney, to accept the work secured through the stipulations of F if such attor- 
ney was apprised that the work had come to him by reason of such stipulations. 
and if the attorney was using his friend a s  a "runner" it  would constitute 
solicitation of business in its most aggravated form. I-Iowerer, if the attorney 
was not advised as  to the manner in which his legal services were obtained. 
then he could not be charged with solicitation of the business and in such event 
it  would not be improper for him to ask the guidance of A. 

OPINIOS No. 114 (July 17, 10.53) 

Solicitation of Business-Real estate transaction. 
I n q n i r ~ .  Dated February 4,  10.53. D is a firm of attorneys. E is a real 

estate dereloper, brother of a member of the firm. 1C shops around for the best 
insnrance company loans for his purchasers, selects A's insnrnnce con~pany 
loans, and so notifies the loan correspondent, but stipulates that his attorney 
brother do all  the legal work incidental to the loans. 

Op1)11011. If E's brother is familiar with the actixities of E, it  would be 
improper for him to accept the work under the circumstances for he nould be 
in a position of soliciting businecs through a "runner." 

OPINIOS No. 113 (July 17, 1053) 

Solicitation of Business-Real estate transaction. 
1 ) i q u i r ~ l .  Dated February 4,  1953. h is the regular attorney for a large 

insurance company lender and its local loan corresl~onilent. B's client obtains 
a loan from the insurance company through its loan correspondent. B notifies 
the loan correspondent that he, B, will do the necessary title and other legal 
work necescary for the loan, and if he doesn't get the work he will see that his 
client gets his loan elsewhere. 

Opiiiioji. B is guilty of unprofessional conduct for engaging in the so1icit;l- 
tion of business. 

OPINIOS No. 116 (July 17, 19.53) 

Solicitation of Business-ReaI estate transaction. 
I t l q f t i r ? ~ .  Dated February 4,  1953. A and B are attorneys. h and B ornil 

adjoining tracts of lancl. A contracts to sell his land to C, a real estate de- 
reloper. C nishes to buy a small parcel or fringe of land from B in order to 
1 a ~  out his proposed (lerelopment to the best advantage. B and C agree on n 
price, and then B stipulates that he, B, shall do all of C's legal work involved 
in the purchase, development, and sale of both parcels of lancl. including loans 
to individual pnrcllasers by C's insurance company lender. C prefers A ns his  
attorney but has to yield to B or sacrifice a substantial advantage in the 
development and sale of the lands 

Opiniov.  The conduct of attorney B is improper and constitutes solici~inq 
professional business in aggravated form. 
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OPIXION No. 117 (October 22, 1953) 

-4dvertising-Attorney subscribing t o  "\\'elcome Service." 
Inq l t i t y .  Dated October 21, 1953. Pacts stated in opinion. 
Opinion.  I t  would be highly unethical for an attornl?y to subscribe to a 

"Welcome Serrice" which would, in connection with its calls upon newcomers 
to town, present them with said attorney's professional card. 

OPINIOS No, 118 (October 22, 1033) 

.%drertising-Professional card in  newspaper. 
I n q ~ t i r l l .  Dated October 10, 1933. Facts stated in opinion. 
Opinion.  lJrofessional card inserted in newspaper which states attornex's 

name and address and refers to the fact that the attorney engages in general 
practice is not improper. 

OPIXION No. 119 (October 22, 1953) 

Infcriol* Courts-Solicitor appearing in other courts i n  same county. 
I n q ~ t ; r y .  Dated August 18, 19.53. Facts stated in opin on. 
Opinion.  I t  is unethical for the solicitor of a recorder's conrt to represent a 

defendant in a criminal action in another recorder's court originating in the 
same county but outside the township in which said solicitor's court has juris- 
tlicl:ion, and therefore it  would also be unethical for said solicitor to appear in 
the same case upon its hearing in the Superior Court. Canon 46D. 

OPINION No. 120 (October 22, 1953) 

Inferior Courts-Solicitor pritcticing criminal law in other  courts in 
county. 

I ~ i q i i i r ~ .  Dated August 28, 1953. Facts stated in opinion 
Opinion.  I t  is ilnproper for the solicitor of a recorder's conrt to represent a 

defendant in the criminal Superior Court of the same county even though tlle 
recorder's court has had no connection with the case. Canon 46D. 

OPINIOX No. 121 (October 22, 1053) 

Inferior Courts-Vice recorder practicing crinlinitl law. 
Iriquivll. Dated September 28, 1953. Facts stated in opinion. 
Opinio~z.  I t  is improper for the rice recorder of a munivipal recorder's court 

to practice criminal law in any court in his county. Can01 46D. 

OPIKION KO. 122 (October 22, 19531 

Partnerslii1)-Including. i n  name the  name of member who is insurance 
conunissioncr. 

I n q ~ r i i y .  Dated October 17, 1053. Is  it  improper for a partnership to retain 
in the firm's naiue the name of a member who is the State Commissioner of 
Insnrance when said partner will not share financially or otherwise in partner- 
shill business during his term. and  here announcen~ent s made of his leave 
of absence? 

Opin ion .  Use of the partner's name in the manner set fort11 is probably not 
a violation of Canons of Ethirs, but would be improper. 
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OPIKION No. 123 (October 22, 1953) 

S o l i ~ i t a t i o n  of U~~siness-Coiriliiunications wi th  f o r m e r  clients. 
I~lyrrlrli .  Pn tcd  Septenibcr 28, and  October 22, 10.53. Facts  s ta ted  in opinion 
O p i ~ i i o j ~ .  Let ter  co~nmunicatlons to former clients enclosing forms for  use 

in getting ng income t n s  information n7it1l offer of aclditional assistnllce thercin. 
mid adri.ing of c l~angc  of office address both constitute improper solicitation 
of business. 

O P I S l O N  KO. 124 (October 22, 1'353) 

Solicitor-Partner prac t ic ing  i n  h i s  cr iminal  cour t .  
I ~ t i l ~ l i r ] ~ .  nnterl  Jn ly  IT, 1053. Is i t  nnethical  for  a inemher of a I n ~ v  purt-  

ne r s l~ ig  to practice in the  criminal court  wherein one member of the  partnershi11 
is solicitor. said solicitor har ing  taken a l ea re  of absence f rom the  pn r tne r s l~ ip?  

Opirrio~i. The lenre  of absence granted the  solicitor f rom the  p a r t n e l s l ~ i ~  
does not cure the prohibition contained in Canon 4GB nnd therefore s i ic l~  prac- 
tice would i ~ r  unethical. 

OPINION No. 12.5 (October 22,  1038) 

Solicitor5-.lppeari11g f o r  plaintiff i n  civil ac t ion  n h e r e  t h e r e  i s  possi- 
bil i ty of cr iminal  action.  

I i ~ q l t r r ! ~  Dated September 22, 1953. Fac t s  stated in opinion 
O p i ) i i o l ~ .  C m o n  46C prohibits a solicitor f rom appearing for a plaintiff in n 

civil action for  persoiinl injurics whcre there is or luay be ;I criminul nction 
i ~ ~ r o l r i n g  the  same accident. 

O P I N I O S  S o .  12G (October '32. 19.53) 

Witnesses-Contact w i th  opposing witnesses.  
I~lyrt ir . !~.  Dated October 16, 1953. Facts  stated in opinion. 
Opiniolr. I t  is linetllical for  a n  attonley to  contact o p ~ o n e n t ' s  n-itnessrs ill 

311 a t t e n i ~ ~ t  to persuade them to refnse to go to dwignated place for  the  t:~liilig 
of depositions. 

OPINION S o .  127 (.J:lnu;rry 1.5. 1%4i 

Solicitor-Releasing informat ion t o  press  a b o u t  pend ing  cr iminal  cnse. 
Scwspaprrs-Right t o  informiation a b o u t  pending c r i n ~ i n a l  case. 
Iuclrrir.!~. Dated November 19. 1953. Fac t s  stated in opinion. 
0 1 i  It is lunt.thica1 for  a n  nttorncy who is prosecnting n cr in~innl  caac. 

ei ther privately or a s  solicitor, to divnlge for  pu1)lication any facts linring to  
(lo with tl:r case for  t he  p1irl)ose of inHuencing or prejudicing the niinds of the 
public. -111 a t t o r i~ey  should n r r e r  dirulge nny facts in respect to a case e sc tp t  
sl~oll  fnc:s a s  nnny be  disclosed by tlie record proper, and  i t  n-onltl he u ~ l ( ~ t l ~ i c a l  
for  hinl to conmn~l i ca t e  facts of record if s n c l ~  communicntio~i is for  tlic ~ 1 1 r -  
pose of infine!lcing pnblic opinion and prejntlicinq tlie linhlic's mind in regard 
to sucli cnse. 

OPISION No. 128 ( J a n u a r y  1.5, 10.51) 

Infer ior  Courts-Solicitor represent ing  prosecut ing  wi tness  i n  subsequent  
civil ac t ion .  

1irrjui i .y .  Dnted January  1951. Fac t s  s ta ted  in opinion. 
Opii l ior~.  I t  is not  nnethical fo r  t he  solicitor of a recorder's court  to re1)re- 

sent in :I ciri l  divorce action the  r ic t im of a n  assault  whose assailant n a s  
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arrested by process from said recorder's court and waivel therein the prelimi- 
nary hearing on said criminal charge. 

OPISION No. 129 (January 15, 1054) 

Advertising-County court. 
I n q u i r ~ .  Dated January 1934. Facts st:ited in opinion. 
Opi~iiott. I t  is not inlproper for officials of a county court to join with other 

comty officials in anniversary or other greetings to the public printed in news- 
papers. 

OPINION So.  130 (April 16, 1854) 

.Qdvertising-Data on letterhead. 
I u q u i r ~ .  Dated April 1934. Facts stated in opinion. 
Opitziot~. I t  is improper for an attorney to carry on his letterhead or other 

printed material the following designation: "John Doe, Attorney a t  Law, in- 
surance adjustments, Raleigh, xorth Carolina." 

OPIXION No. 131 (April 16, 1984:8 

Conflicting Interests-Attorney Aling caveat to  will he drew. 
I n q u i r ~ .  Dated February 20, 1954. An aged father, brought to attorney's 

ofice by his son, requested attorney to draf t  a will. Tli? father seemed quite 
nerrous and attorney had some difficulty in ascertaining bis wishes, and several 
statements made by the father appeared qnite peculiar to the attorney. The 
at1 orney drafted the will, altliouqh there was some question in his mind as to 
the mental condition of the client. I t  appeared to the attorney, and still ap- 
pears. that  the provisions of the will were most favorable to his son who 
brought the client to the attorney's office and unfavorable to other children. 
However, the will was drafted in exact accordance with the expressed vishes 
of the father. The father has just died. His two daughters now seek to em- 
ploy the said attorney to file a caveat to the will alleging lack of mental ca- 
pacity and undue influence by the son. Can attorney accept such employment? 

Opiuiow. I t  would be highly improper for attorney lo accept employment 
under the facts ontlined above. 

OPISION So.  132 (Spril  16, 1034 I 

.Idvertising-Pei~cils cam) ing attorney's name. 
Itiqltir~. Dated February 2, 1034. Facts stated in op nion. 
Opinion. There is no objection to an attorney nsing l m ~ i l s  which carry his 

name and address if  the^ are  solely for his ovn  personal use. I t  would be 
unethical for the attorney to w e  snch pencils for advertising purposes. 

OPINIOX So.  133 (April 16, 1964 I 

Solicitor-Restrictions on his lam partner. 
Tiicjirirjl. Dated February 12, 19.54. Facts stated in opinion. 
Opi~~ion.  a .  Canon 4GD precludes the law partner of the solicitor of the 

Superior Court froin appearing in any criininnl matter in the Superior Court 
of the solicitor's district, whether for a defwdant or for the prosecution. 

b. TIie Ian. partner of the solicitor of the Superior Coult may appear in crim- 
inal matters in inferior courts of the solicitor's district, but he cannot appear 
in such matters upon their appeal to the Snperior Court. 
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c. The  law par tner  of the solicitor of t he  Superior Court  may se r r e  us solici- 
tor of a n  inferior court  i n  the  Solicitor's district 

OPISIOX No. 134 (Apr i l  16, 1934) 

Candor  a n d  Fairness-Conmrunicatiug directly w i th  adxersary  n h o  is 
represented  by counsel. 

Iiiqulr!l. Datcd Janua ry  3, 1934. Facts  stated in opinion. 
O p t ~ r o ~ .  I t  is  unetliical for  plaintiff's at torney to make a n  offer of bottle- 

lnent directly to  de fc t~dan t  \ rho  is represented hy counsel, e l e n  t l l o ~ g l i  a copy 
of the let ter  containing the  olYer went directly to defendant's counsel. 

OPINIOK KO. 123. (April  16, 3954) 

Conflicting Interests-R,epresclrtatioll of severa l  pa r t i e s  t o  antotnobile 
accident.  

I n q z t i r ~ .  Dated April 3, 1954. X,  driving c a r  containir~g A, B. C ,  D, E B I", 
lins n wreck with a t ra in .  Attorney successfully defends S on the  criminal 
cliarge of reckless driring,  and  is  employed by S to sne  the railroad for per- 
sonal injuries and  property damage. May tlie at torney likewise represent .i. B. 
and C in a n  action against  t h e  railroad fo r  ilnmages arising out of said n-reclc? 

Opi~iio,i. S o .  There  is a conflict of interest  between S. and  A. R,  and  C. 
I t  is quite possible t h a t  A, B and  C should sue  both the  railroad and S. and it 
woi~ld  he difficult fo r  at torney, representing all  of them, to decitle this rlnestion. 
E r e n  if i t  is determined t h a t  they should sne only the  railroad and not S, the  
railroad could still bring S in a s  a par ty  defentlnnt. Under a l l  these circ~inl-  
stances, the  confiicting interests t h a t  do or n ~ a y  arise a r e  such a s  prcclutle 
attorney froin representing A, B. and  C' a f t e r  he has  accepted eniployn~ent; 
from S. 

O P I S I O S  S o .  336 (Apr i l  16, 1'3,54) 

Attorney-Representing absen t  clefendant i n  traffic ma t t e r .  
Infer ior  Courts-Attorney represent ing  absen t  de fendan t  i n  traffic mat ter .  
Solicitat ion of Business-Attorney r rp re sen t ing  absen t  de fendan t  i n  t raf -  

fic mat t e r .  
I ) ~ q u i t y .  Dated Janua ry  1054. An out-of-state niotorist who is arrestetl fur  

a traftk riolation over TI-hich the county recorder's court  has  jurisdiction may, 
if he  wislies, yay to  a justice of the 1)eac.e who does not 11:rl~e jurisdiction over 
the  case a sum of money which is suflicient to pay the  usual fine and  costs of 
the  offense charged, plus a $.5.00 attornej-'s fee, and give tlie justice of t11c lwncr 
writ ten instructions to employ a n  attorney fo r  him to \v:lire his appenl'ance 
and  plead him guilty a t  the  n e s t  term of said recorder's conrt. The a t tenley  
is to use the money to pay the  fine and  costs to tlie recordt?r's court, and the  
T.5.00 to l~iinself fo r  a fee. May attorneys of the county ethically pilrticipatl? 
in snch a practice? 

Opi~iion. No. Participation of attorneys in snch n scheme not only !ends 
itself to a n  abuse of process, but indirectly is a solicitation of business by enid 
attorneys.  

O P I N I O S  KO. 137 ( J u l y  16, 1034) 

Infer ior  Courts-Partner of j udge  practicing c r imina l  law. 
I)~qzciry. Dated May 1, 1054. Facts  s ta ted  in opinion. 
Opinioii. While i t  is  unethical fo r  t he  judge of a recorder's court  to appear 

i n  any criminal proceeding in any other conrt  of the  county in which said 
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recorder's court  is  located, his l aw  par tners  may practice criminal law in any 
court  of said county other t han  sa id  recorder's court  of which h e  is  judge. 

OPINION KO. 138 ( Ju ly  16, 1934) 

In fe r io r  Courts-Solicitor r ep re sen t ing  de fendan t  there in .  
I~ tq t r i ry .  Dated  April 30, 1954. Fac t s  s ta ted  in opinion. 
Opiltion. The  solicitor of a recorder's court  can  never represent a defendant 

in t he  court  in which he  is  solicitor nor  may he practice in any other criminal 
court  of his county. 

OPISION No. 130 ( Ju ly  16, 19541 

Solicitat ion of Business-Attorney seek ing  appointive office. 
I~ tq l t i ry .  Dated  July  16, 1 9 X  Fac t s  s ta ted  in opinion. 
Opinion. I t  appearing t h a t  there  is  a coilflict between Opinion S o .  80 dated 

October 21, 1948, and  Opinion S o .  72 dated  July  13, 1953, Opinion No. 50 is  
hereby rescinded and  o ~ e r r n l e d ,  and  Opinion No, 7 2  is hereby adopted by the  
Counril. 

OPINION S o .  140 (October 21, 1034) 

dttorney-Announcements-Professional Cards.  
Inquiry.  Dated  July  30, 1984. 
1. I s  i t  unethical for  public official upon resignntion from Couu i s s ion  to  mail  

announcements of resignation anti opening of offices fo r  general  practice a t  
g i ren  address?  Opiiliosf. It is not unethical. 

2. I s  i t  uaetllical to  enclose with such a n a o m ~ c e n ~ e n t  en& rayed business card  
g i r ing  address of oflice. Opinion. I t  is not unethical. 

3. I s  i t  unethical  to send such a n ~ ~ o u n c e n l e i ~ t  to physicia 1s ~ r i t h  n h o u  a t tor -  
ney has  had personal and official contacts while holding office:' Opinio,~. I t  is  
not unethical. 

4. ( a )  I s  i t  unethical to send such anno~incement  to other attorneys with 
~\-hom attorney has  had personal a n d  o!ficial contact  duriog the  time t h a t  he  
has  held public office? Opinion. I t  is  not n~~e t l i i ca l .  

( h )  I s  i t  unethical  to  send such announcement to  insurance adjus ters?  
Opiniou. I t  would be unethical  t o  send such ~ n n o u n c e m e n t  to  insurance ad- 
j~ i s t e r s .  

5 .  I s  i t  unethical  to send such announcemwt to  officinlir of companies with 
nhoin  attorney has  had dealings in a n  official capacity? Opinlo)?. It would 
lie unethical to send such announcement to such officials or conipanies. 

O P I S I O S  S o .  141 (October 21, 1954) 

Attorney-Acting a s  t w s t e e  of f u n d  r a i s ed  by client f o r  expense of l i t i-  
ga t ion .  

I1lq1ti1.u. I h t e d  October 2, 1934. Fac t s  stated in opinion. 
Opi~iioil. "A" Company was  sued by "B" Company fo r  irfringement of plain- 

tiff's pntent and  the i r  fa i lure  to p a s  royalties to plaintiff. "A" Company em- 
ldoyecl at torneys.  Pending sni t  "A" Company fonnd itself Bnancially unable to  
defend without assistance f rom other conipanies similarly si tuated.  Thereupon 
"A" Company requested companies similarly si tuated to  cmt r ibu te  to defense 
of tile action and funds  raised were, in the  first instance, sent to attorneys a s  
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trustees. Thereafter layman successor trustee was named and funds are  to be 
used to defray cost of litigation. If the suggestion for assistance in the first 
instance came from "A" Company, there mould be no impropriety in attorneys 
accepting compensation from the fund. I f ,  however, suggestion for assistance 
in the first instance came from attorneys for "A" Company, then such sugges- 
tion was unethical and improper and attorness should not ha re  accepted funds 
raised by solicitation a t  their suggestion. I t  is highly improper for attorneys 
to stir  up litigation or to engage in solicitation of business in any form. 

OPINION So.  142 (October 21, 1954) 

Attorney-County Attorney prosecuting deputy sheriff. 
Inquiry.  Dated July 24, 1934. Facts stated in opinion. 
Opinion.  Ordinarily a county attorney is employed by the county commis- 

sioners to advise the commissioners in their administration in the aft'airs of the 
county and is not employed to represent the several county units. The terms 
of the attorney's employment would govern the situation in which county at- 
torney appears against deputy sherid who Billed a party while another officer 
was serving warrant.  Unless the terms of the attorney's employment en~braces 
representation by him of the sereral county units, there would be no impro- 
priety in such attorney prosecuting a deputy sheriff'. 

OPINION No. 143 (October 21, 1061) 

Attolmey-Signing bond i n  civil action for other t h a n  client. 
Inquiry.  Dated July 23, 1934. Facts stated in opinion. 
Opinion.  What is the legality and ethical propriety of an  attorney, not an 

attorney of record in the cause, signing an  occasional prosecution bond in civil 
cases as surety? There is no rule ~r l i ich prevents an  attorney not of record 
from executing a bond as surety, but the execution of such bond by the attorney 
precludes him from appearing in the case. (The Supreme Court has recently 
amended the rules in respect to bail bonds, et  cetera.  238 N.C. 747.) (See also 
Opinion 47, October 21, 1048.) 

OPIXION No. 111 (October 21, 1031) 

.4Avertising-Professional cards. 
I)iquir]j. Dated September 20, 1051. Facts stated in opinion. 
O p i ~ i o n .  I t  is not improper for attorney in announcing opening of law 

oflices to indicate that his practice is limited :o "General Taxation." 
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Vo.. 483: Spears  c. Randolph, 659; 
Ellra c. R. R., 747; abandonment of 
rsceptions by fa i lure  to discuss in 
the  brief, R r u ~ ~ o l d s  c. Ea~.Iey,  621: 
ICcitlr I.. l r i lr ler ,  672 ; S. 2,. Gordov. 
356: 8 .  I.. Cole. 576: S. v. Faztlklter. 
609 : S. c. Trillinnla, 269 ; stipulations 
of parties,  O~cclls v. DeBrxhl,  507: 
burden of showing er ror ,  Billinf/s ?*. 

Renegar,  17;  S. I.. Poolos, 38'7: 
Spears  v. Randolph, 630: harmless 
and  ~)re jndic ia l  error,  Redd v. Jlecli- 
I e ~ b w g  Sur-series, 388; Perkins  c. 
Clnrlie, 24;  Noorc v. Bexnlla, 190;  
Hedge c. Sellcis, 240; Spears  e. 
Rairdolplr. 660 : S. c. Poolos, 362 : 
review of in junct i re  proceedings. 
O~ceit c. DeBru7~1, 598: reviem of 
findiugs of fac t ,  Reid c. Joh)lsorz. 
201: Bvowtiing v. Humphrey. 255: 
Jforvis v. SVilkins, 507; Scott r .  
Blrackleford, 738 ; review of orders 
on motions to str ike,  Gallimore I.. 
Highzcn~i Coin., 350; partial  ne!v 
tr ial ,  H I i t s o ~  1..  Dnwsot?, 714: re- 
mand, BoszcelZ c. Boszoe77. 515; lam 
of the  case. Hobbs r. Gooduiu?~. 
207 : interpretation of decision. 
Jlorgun v. Brooks, 327. 

Argument-Of solicitor held not pre- 
judicial. S. 7.. 'IV~ll(wd, 259: of scl- 
licitor held not to  transgress bounds 
of propriety. S t a t e  1;. Bnwfoot,  650. 

Armed Forces - Member of armed 
forces here  solely as result of mili- 
ta ry  order  is  not resident. I Io r t  r .  
Concll Co.. 389. 

Arrest  and  Bail-Resisting ar res t .  S'. 
2%. Scott. 178 : S. V. Fnltllil~cr. 609 : 
bail bonds, S. c. Harrc;l .  304: in- 
jury to  prisoner during escape a f t e r  
a r res t ,  Gnrlnnd c. Gntewoorl. 600. 

Arrest  of Judgment-JIotions in. 8. 
c. Hantlr~o?zds, 226; S. c. Scott. 178 : 
S. a. Srnitk, 301; S. c. Fr1117lxer. 
GO!) : $. I.. Clicstil 1111. 401. 

Arson-S. 2.. Thotiins. 337. 
Asbestosis-Claim f o r  disability under 

Comgensation Act. H I ~ S ~ ~ I I P  c FclA- 
cpnl' Gorp., 128. 

Assault-8. c .  Floud, 298:  R. c. Cc- 
pl11ts. 562: assault  with intent to  

coniuiit rape, see Rape ; question of 
defendant's guil t  of assaul t  a s  
lesser degree of crime should have  
been submitted to jury in th is  prose- 
cution fo r  robbery, S. v. Hicks, 156. 

Assigned Risk Plan-Brown v. C'as- 
u a l t ? ~  Co., 666. 

Assignment-Of option, Reynolds v. 
Earley,  321. 

Assignments of Error-Yot discussed 
in brief deemed abandoned, S v. 
GOIY~OII ,  356; S. v. Cole, 376; S. c. 
Fatclktlcr. 609; Keith  v. Wildcr, 
672: must be predicated upon e s -  
ceptions, S. v. Gordon, 336; func- 
tions of. Sui ts  e. Ins.  Co., 483; 
fhould present single question of 
l aw  for  review. Spcnrs v. R a ~ ~ d o l p h ,  
659: evceptions mus t  be  grouped, 
ElTis r. R. R., 747. 

Attorney a n d  Client-Scope of an-  
thority.  Conch Co. v. Burrell. 432; 
testimony by attorney, Hedge v. 
Sellerx '740. 

Auditorium-Greensboro W a r  Memo- 
rial ,  Greerrsbo~o v. Smith,  363. 

Automobiles-Service of process on 
non-reqident automobile owners, 
H a r t  v Coach Co., 389; nonsuit  in 
driver's action to recover for  in- 
juries held not to b a r  action by 
owner to recoTpr damages to ~ e -  
hicle, Coacl~  Go. c. Bztrrell, 432; 
when parties under legal obligation 
to allege cross action, dforgu~r c. 
Broo l i~ .  527; Sta t e  held not liable 
fo r  in jury  to motorist  driving into 
washout,  Floyd 1;. Highzca?~ C ~ I H . ,  
461: breach of war ran ty  in sale. 
H c i l d h  e Kotors.  644: safety 
statutes.  Billings 2;. Rcnegnr, 1 7 ;  
Hi~rson  c. D(IZCSOII, 714; turning and  
stopping. Ins .  Co. c. Motors, 67;  
i~itersections.  Lovlng v. whit to,^, 
273; IInrrivon 2;. Knapp, 408; Mash- 
h1r1.11 1 ' .  Pnttersoli, 441 : skidding, 
Cortcl~ Co. c. Burrell ,  432 ; business 
districts, Hznsoft v. D a w s o ? ~ ,  714; 
follon.inq veliicles traveling in same 
direction. Ins .  Co. v. dfotors, 67;  
prdcstrians,  J ioore  v. Bczalln, 190 ; 
Keccton c. Tnxi  Co., 589 ; Gni nlon c. 
Tliorl~ns. 41% foreseeability, Bill- 
rr?c~r 1.. Reliegar, 17 ; concurring 



negligelice. Loci~rg  v. Wlaittorl, 273 : 
Ilolb?'ook c. Page,  487 ; opillioll e r i -  
deuce a s  to speed. 9 .  v. Beclier, 321 : 
Ilitrsorr I , .  Dtrlr.so11. 714 ; physical 
fnc ts  nt sceue. P. 1:. I,'rcli.cr, 321; 
sufficiency of erideuce on issue of 
neg1ige11c.e. II tr~~r.iso~r.  r .  l inpg,  40s : 
Coarlt C'o. r .  Biirr~ell, 432 ; I i e a t o ~ l  
1.. I['tr.ri ('0.. . X I :  Irts. Co. c. Motors, 
6 7 ;  ~~o l i s l i i t  for  contributory negli- 
fitliic2e. Jlnc,rc. r ,  13c:nl7tr, 190 ; Cnr- 
r~rorr 1'. Tliorr~trs. 412: Conclb Co. I: .  

I;io~c'll. 422 :  onsu suit f o r  i n t e r r e ~ i -  
i l ~ g  neg1igcnc.e. Holbrvoli c. I'ngcT. 
187 : i l i s t r u ~ t i o l ~ s  in nnto accidellt 
cases. Rillirrw I.. Reiregar. I S ;  Tiill- 
so11 2.. Driv.8011. 714: ac t io~ i s  1)y 
guest. Os71ovrlc 1.. Clilt,entlr , 68.5 : 
res l~ont lmt  sul~er ior .  Osborxc T .  

Gi11.ctr tlr . 68.7 : ~ilar~slnugliter .  S, c.  
Cnt l i~r .  17.7: R.  C. Bcckc'r', 321: 
speeding. Trir~so~r c. Iltrrcsorr. 714 : 
drunken (1ri~-ing. S. C. l ~ i l i t r r~ t l .  
2.70: S. 1.. C'r~le. ,776: rerocat io l~  nnd 
susyensiol~ of license. FOX 2'. 

Scl~eit l t .  31 :  S. c. Cole, 576; JIirrt: 
C. Schc'itlt. 268: 1)arking regulatio~ls.  
S .  r. R l o ~ ~ f r l t .  375. 

.into Races-Stntute proscribing Sun- 
day au to  rncing held valid, s. @. 

C7rest11~tf.  401. 
B a i l ~ ~ i e n t - - l I e t ~ ~ ~ i ~ r g  v. Creecl~,  233. 
Baptist  Church - Coutrorersy o r e r  

control nu(\ ~ l~nnngenle i l t  of 1n'ol)- 
e r ty .  Rci(7 1 . .  Jolilisto?~, 107. 

Bnstards-7T'ilfull fa i lure  to su l ) ]~or t .  
S. I;. Perrjl. 110: r ight  to custody. 
IIt.orclri~r(~ I.. Hlc11tp1rre.v. 28.5. 

13ettermelits-Dcnrrs 1;. Deans,  1. 
Rigniny-S. 1'. TIill. 400 ; S. c .  Siclt- 

ol.s, 61.5. 
Bill of I)iscci\-ery-Contempt of wit- 

ness in refusing to testify. Gal!iolr 
1.. S t r ~ t t s .  120:  na tu re  and  extent of 
r e m e d ~ .  Yotr 1.. Pitttirorl, 69. 

Bills ant1 Sotes--1I~rIl 7:. Christ iu~rue~t,  
302. 

Blintl l 'ersons-Pedestrinl~ held guilty 
of colitributory llegligelice barr ing  
recorerj- for  fall  on sitlewall;. ('oak 

7.. 1T*ir!.st011-Ktrlc~1?1. 422. 
Blood Test-Expert v i t nes s  may res- 

t ify a s  to rcsni;:< of blood test for  
:iIcohol, .q. I.. l17illtir~d. 5!). 

Blne Law-S ta tu t e  proscribing Smi- 
d :~y  nuto r n c i ~ ~ g  held ra l id .  8 .  1'.  

Clrest~i ~ c t t ,  401. 
Iloiids--l>efense bond ill actiou fo r  

ejectruent. .lIor.ris 1;. TVilki~ts. 507. 
Boundaries-General and  specific drs- 

rril)tions, I'oic~rg I:. d s l~ec i l l e ,  61s : 
rerersing ca1l:i. Coffcu c. Grec~r. 
744 : juiiior and  senior deeds, S c ~ t f  
1.. Slitrcklcford. 743; general rcllu- 
tn tion, Spccci.s I . .  Rmr dolph, 6.79 : 
natura l  objectk., Pcrkirls r. Clrcr,k~~. 
24 : Sliea~.s c. I:rrttdolplr, 639 : inaps, 
s/)c9t~rs 1.. R(r1~t707p11, 659: sur-  
ytya, I'erl;ir~s 2%. Clnrlic. 24 ;  proces- 
sionillg l)roce~?dings, Per'ki~ts r ,  
Cln1.1;~. 24: Coffc)~ v. Grcer, 744. 

l%ric,fs-Exceptions not discussed iu 
the  I)rief deemed nbancloned. 8. 1'. 

Tl.illavt7. 230: Rc!lrtolds v. Etrr'lc!~. 
5 9  : S. c. Cole. 376: S. v.  F a u l k ~ ~ c r ~ .  
600; I i e i t l ~  v. TViltlo., 672: P. 1. .  

Gortlorl, 3.76. 
Brokers-Frand u u  part of broker ill 

sale of tin~hei,, Kei th  v. TT'iltlcr~. 
GT2 ; r ight  to com~nissio~is.  C(rr'rc'~' 
r .  I l r i t t ,  6%. 

Builder's I ' e r for~r~ance  Bond-Ter~ r~~c .~ .  
I IK . ,  c.  I ~ i d c r ~ ~ ~ r i t ) ~  Co., 473. 

Burden of Proof--Where plai~itiff h a s  
burden of clear,  strong. a n d  con- 
rincing proof whether the  plaintiff 
has  met  requirx l  intensity of proof 
is  f o r  jury,  Bozren 1;. Darderr. 11: 
burtleu of establishing result ing 
t rus t ,  Botoot c. Darden. 1 1 ;  in nc- 
tiiins for  negligent injuries, Gtcr- 
T(crrrl 1:. Gtrtcrc~otl. 606: to reform 
ckeds. IIcgc r .  Sellcrs, 240: in 
holuicide pros~tcutions, see Howi- 
citle; in nc t io l~  in trespass to t ry  
title. S o r ~ r i c r ~ ~  2.. TT~ill ia~i~s,  732 : 
cltarge 011 barde11 of proof, Billilrgs 
2:. Rc~icyclr, l i ;  S. v. Sto~re .  ?!)-I: 
IZt~ltl 1.. Jleclile~rbr/rg Xzrrser.ics. 
35.7 : S. c. Rnrlrse!~, 181 : X o o r ~  1'. 

I~c.:trlltr. 100:  charge on reasonable 
t1011l)t held erroneous. S. v. P a  ~11;- 
rrc2r, GO!): c41arf.e t ha t  if jury fo~uicl 
defeutlm~t guilty on one comlt to 
ti11(1 hi111 guilt:: 011 nnother ?aunt, 

Ti(21i1 er ror ,  8. 1.. f?rplr~rs. 562: rev- 
tlirt I I I : I ~  ]lot be tlirecttltl ill favor  of 
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Conspiracy-Jlattley 1;. Sczca Co., 463. 
Constitutionnl Law - Constitutional 

proscril~tion against passage of 
local, prirate, and special acts, 
Ttr!jlor c. Racing Asso., SO; Golds- 
horo c. R .  R. ,  216; S.  c. Cllestnutt. 
401 : act permitting dog race track 
held unconstitutional a s  riolating 
Brt. 11, see. 20. Taulor r. Racing 
Asso., SO: delegation of power by 
General Assembly. Ttrulor 2;. Racing 
Asso., SO: parole power, 8. L-. Con- 
no., 468: police power. Taulor c.  
I Z n c i ~ q  -'Lsso., SO; Foa 2;. Scheidt ,  
31 ; S. 2;. Chestnut,  401 ; exclusive 
eniolunlents, Taulor c. Racing 
dsso. ,  SO: religious liberty, Reid 2;. 

Joh,istoif ,  901 : due process of law. 
Tn l / l o~ .  z'. Racing dsso. ,  80;  Coach 
Co. c. B~t r re l l ,  432 ; impairment of 
obligations of contract, Taulor 2;. 

IZncing Asso., SO; full faith and 
credit to foreign judgments, Sohle  
2.. P i t t n ~ a n ,  601: necessity for in- 
tlictnlent, S. 1'. Banks ,  372; right 
not to incriminate self, S. c. TVil- 
Iavd, 230 ; Constitution provides es -  
elusive method for removal of judge 
from ofice, Reid 2;. Co~nrs . ,  331. 

Cc~ntenipt-Of court, Jnriv.?ll z'. Jar- 
rt'll, 73; Gal!jon v. Stfct ts .  1%). 

C(~nteiltions-Objection to statement 
of contentions must be brought t o  
court's nttention in npt time, Moore 
c. Uc:trlla, 190; S .  c. Stone,  294. 

Contingent and Tested Interests- 
S'enrr.cl1 c. Chcsl~ire ,  629. 

Cc ~ltracts-Impairnleiit of obligations 
of contracts, Tatjlor 2;. Racing Asso., 
SO ; insurnnce contracts, see Insur- 
,rnce : of insane persons, Reul~olds  
I.. Earleu,  521 ; recm erl- on i~nplied 
(.ontract, see Quasi Contract; to 
~levise, Cltrliy 1'. Clapp. 2S1 ; pur- 
I.haser may rescind contract of sale 
for breacli of warranty, Hetzdrix 
I.. Xotors ,  Inc.. G44; offer and ac- 
~~eptancc ,  C a r c o  e. Bvi t t ,  538; en- 
1 ire and divisible contract, Gaither 
Porp. c. S l i i n n e ~ ~ ,  632 ; l~rovision in 
:I contract for liquidated damages 
111 event of breach. TVcilzstein 2;. 

!:~.rffin, 161; acceptance of option 

need not be in writing, Kottlo' c. 
_Uflrtin. 360. 

Contractors-Contract for construc- 
tion of turn-key building job is en- 
lire. Gart11e1 Co1.p. c. Skinner ,  339. 

Contractor's Pe:formance Bond-To-- 
race, Inc.. c. .rndertanity Co., 473. 

Contribution - Joinder of additional 
defendants for contribution, see 
Torts. 

Contributory S?gligenee--In autonio- 
bile accident cases. see Autoino- 
biles : of person falling on sidewalk, 
W e l l ~ n g  L-. Charlotte,  312 ; pedes- 
trian held guilty of contributory 
negligence as  a matter of law bar- 
ring recol ery. Curiuon 1.. Thonms,  
-412: of person injured on railroad 
tracks, see Rlilroads; nonsuit for, 
Garrnoir c. Tl~onras.  412; Couch Co. 
1' .  Bici~rcll, 432; Xarslfhrtrn 1;. Put -  
1ct.son. 441. 

Courenieuce and Secessity - Certifi- 
cate of. l 'tilrtics Cow. 1;. Storu,  
103. 

Courersion-dcf ion for conversion of 
l~roi~erty by bailee, Herring .c. 
('rSeecll. 233. 

Convicts and Piisoners--Liability for 
injury to prisoner, Ga?land c. Gatc- 
wood, 606. 

"Corner"-Side of street opposite ill- 

tersection with dead-end street has 
no corner, li 'obbj,~s e C h n ~ l u t t e ,  
197. 

Corporations-ServL.c of process on 
foreign ins1 rance corporations, 
Sui ts  1;. Ins .  Po., 453: dividends, 
Xebel c. Scbc l ,  401; power of offi- 
cers and stockholders to bind corpo- 
ration, T e m  w e  v. Indenz?tztu Co., 
473. 

Coi~oborating Evidence - A\ d v e r s e 
11arty  nus st request that evidence 
conipetent for purpose of corrobo- 
rntion be limited, S, u. Cole,  576. 

Costs-In crinlinal lwosecution, S. c.  
ICitrnfelf, 373 ; in action by fiduci- 
aries, Reid 1;. Jo l~ns ton ,  201. 

Counterclai~ns-See Pleadings. 
Cuiintersigned -- Provision of policy 

that  i t  not be valid unless counter- 
signed does not refer to time but 
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Bartks. .Ti.'; rrolo c o r ~ t o ~ c l f l ~ ~ .  FoJ 1'. 

Sclrcirlt. 31  ; X i ~ t t ~  r.. Scllcidt. 2GS : 
former jeopardy. S. I:. Burcfoot, 
f G O ;  S. e. IT I I I IL~I I~ ' .~ ,  4 7 ;  R. v. Pr~'r.!/. 
11:) : opinion e~ i t l ence  of iiltosic;i- 
tion. h'. I.. TT.illtri~e7. '2X : ~ ' ~ o i l f t ~ ~ s i o n s ,  
S. 1 . .  T1rn111rr.s. 3:37; hearsay der1:rrn- 
t i (~ns .  S. r. TVard. 706 : com]wtency 
of wife :is witness, S. P .  IIill, 409 : 
e~idei1c.e obt;~inetI without se~trcli  
wnrrnlit. &<. 1 . .  J I a ~ ~ z r ~ t o ~ ~ r l s .  226 ; cwn- 
soli t lat i~r~l of inil;ctrnc~its fo r  tr ial .  
S. 1.. -1 11xti11. 548 : evidnice conillr- 
tent  for r e s t r i c t ~ l  purpose. S. I . .  

Colc. .;7(i: expression of opinion hy 
court 1111 e\-itlcwc.e. S. v. H~c~rtl~lc.v, 
47:  nrgnrrient of solicitor. 8. 2.. 

TT7illtri~tl, 2.79: S, 1%. Rawfoot ,  ( G O :  
iloiisnir. S. 1%. Tlror~tnn, 337: S. I:. 
C'olc. ,776 : i~istrnctions.  S.  1;. Hcr111- 
111011~7.~, 226 : s". 1 . .  StOl l~ ,  294 : A'. Y, 

f'cpl~ us. .TO> S. I . .  Ftr ~ e l k ~ ~ o . ,  GO9 : 
S. L'. r ' lo,~~d. 298 : S. I.. Sticct .  Gi9 : 
S. r ,  IIic7;.s, 1.76: A'. r. P ~ U I I P I . ,  -1fiS: 
~ert1ic.t. s. 1 . .  C:~ftTiir, 17.5: power to 
h n ~ e  jiiry redeliberate. 9. 1'.  Gtrtliir. 
17.5 : 11olling jiu'y. S. v. Cclilr rcx. .5W : 
right to reco~liirimd life iriiprison- 
nient. S. r .  Coiti ic~.  4fi8: a r res t  of 
jndgliient. S. 7:. Scott. 1 7 s :  8. 1..  

Ftr~rlliiro.. 009 : S. I . .  H(111111roiir7s. 
226 : S .  1.. ('11 c'striutt. 401 : sentt~lice. 
8, c. f'trglc. 134:  8. 2. .  A7c.stiri. ,743: 
S. r .  Colr. ,776: I l l  1.c Polrrl l ,  23: 
sus~wl:cled sentc~ic:e. S. c, Htrtlriocl,~. 
182 : III re Polr.cll. %S : S. 1. .  Cole. 
576: modification of seiltei11.e. S. 1 . .  

Cicglc. 134:  costs. S. r .  Rt111rfr2t. 
37.5: :11rl)e:xl n1i(1 error.  S'. 1 . .  I~forlis .  
572 : S. L.. FIYT~IINII. TS : S, r.  C~g7( , .  
134: S. 7.. Stoirc. 294: S. 1.. Iitrr(>- 
fool, 6.30 : S. c. Gordo~c. 2.76 : .s'. r.  
1rilli11111~s. 5!): AS. 1:. Cio71~, .>T(j: S, r .  
Furtlliirc~r~. GO!): S. I:. H I ~ I I I ~ ~ I ~ . ~ .  47: 
S. 1.. Pr101o.s. 381': A. I . .  IIiclis, 136: 
8. c. H~c~rrii~oirds. 2'76: S.  I > .  C'ej)lrccs. 
,712 : .<. r .  l I 7 i / l ~ ~ r ~ d .  2.;:). 

Cri~riiiinl Seg1igeni.r--S. r .  Rcr.l;er. 
321. 

Criminal S t a ln t e  - J ln s t  be strict17 
c.~)iistrned. IIiirsoi~ I.. Dc~~c 'so~i .  714. 

Cross Act i~~~i-When lrarties under le- 
g:11 ol~lig;ltioii to ;llle$e cross u ~ ' t i ~ ) ~ i .  
+l[~ii~!/tlll 1.. l~lYiOli.~, >27. 
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(lull~ahle Segligence - S. c. Bt~cker, 
321. 

Cul~erts-State held not liable for in- 
jury to motorist driving into \rash- 
out, Floyd v. Hlg11z~;ay COIII., 461. 

Cuninlative Sentences-111. rc  Pozcell, 
"PS. 

Damages-111 e~ninent  don~ain pro- 
reedings, see Eminent Domain ; 
])resent worth of future loss, Fnison 
I.. C'ribb. 303 : liquidated damages, 
l17c  1ustri11 I ) .  Gi 1 f l 1 1 ,  161. 

'.l)entl-Enrl StreetH-Side of street 
npposite intersection m-ith dead-end 
street has no corner, Rohbius v. 
Cltn~.lotte, 107. 

Deadly Weal)on -Presumption fronl 
1,illing with deadly weapon. S. c. 
(:o~.do~!. 3.36: S. 1;. ddaws,  559 ; 
S, c. Sfrcct. 689. 

De.~th-Of party and survival of ac- 
tion. see Abatement and Revival ; 
actions for wrongful death, Hi~lson 
I .  Davis, 714. 

1)evlarations - Introduced to show 
state of nlind does not come within 
hearsay rule, III I ( '  llrili of D~rlic, 
3-44; as  to boundaries, Speco's c. 
h'nndolplr. 639 ; held incom1)etent as  
hearsay, 9. v. Tl'ard, 706: dying 
cleclnrations, S. v. Goi,don. 356. 

Iktlicntioii-Scott c. ~haclcleforrl, 735. 
Det,tls-Aiscertaii~~ile~it of boundaries, 

see I3oundaries : cancellation and 
r e ~ c i s s ~ o n  of deeds on ground of 
mentnl incapacity or fraud, see 
Cancellation and Rescission of In- 
~ ~ r ~ i n i e n t s  ; frnnd in procnring sale 
of timber, Keith c. V'ilder, 672; 
requisites of deed from wife to 
lil~sbnnd, Soble v. Pitt111alt. 601; 
tlamnges for f a ~ l n r e  of vendor to 
c. o n v e y easement appurtenant. 
Goltlsteiit r .  Ti ltst Co., 5&3; mental 
c:il)acity. XcDccctt zj. Cltaizdler, 
077 : general rules of construction, 
Docis I . .  Brozrii. 116; rule in Shel- 
ICU'S Cnsc, n ~ c t s  2. B r o m ,  116: 
rt%trictive co\enants, Hcdgc v. Sell- 
0.8, 240. 

Deeds of Separation-Trozit)~zn?~ 2'. 

Troclt~~tnll, 71. 
1)eedq of Trust-See Mortgages ; evi- 

d w c e  held insufficient to show darn- 

age from breach of alleged agrec- 
ment not to register deed of trust, 
Hal7 c. C l ~ r ~ s l i a ~ ~ w t r ,  393. 

Default-Clerk of court has no jnris- 
diction to enter default establishing 
resulting trust,  D e m s  v. Deans, 1. 

Defense Bond-In action in ejectment, 
.lfo~?rs v. TT'tZZms, 507. 

Delegation of Power-General Assem- 
bly may not delegate power to one 
go1 ernmental nnit to determine 
n-hether statn-e should be in force 
in another. Tn zllo1 I . .  Racmg Ssso., 
80. 

Deniurrer-See 131eadings ; 01 erruling 
of demurrer ore teiius not appeal- 
able. Lmtgley ?.. Taylor, 373 

Der~t.  of Motor Vehicles-Drivers' li- 
censee. see Au tomobiles 

Direct Contempt - Gn7!1o11 v. Stz~tfs,  
120. 

Directed Verdict -111 1.c TI711Z of Dlthc, 
314: may not be directed in  fa^ or 
of party h a ~ i  iq burden of proof, 
Reynolds .v. Eorlerl, 5'21. 

Disability-Fronii asbestmis o r  slli- 
cosis n ithin meaning of Con~peiisa- 
tion Act. Hrtsli us v. F e l d ~ p a r  Corp., 
12s. 

Dis,lbilitr 1nsur:ince -Where policy 
pi~ovides for  disnhilitr occurring 
bt>fore age 55, coverage cannot be 
extended beyond that  age by p ~ ~ y -  
uient of 1)remiurns through error, 
H lci l  tcr v. I ~ I S I ~ I - ~ I I C ~  C O  , 593 ; tlis- 
ability benefitq under qruup policy, 
Drio11111onds 1;. Asstcr~~trrce Society, 
370. 

Discw~ery-See E:ill of Di~corery.  
Disjunctive - Disjunctive and con- 

jnnctlre charge of crime, S. c. 
Ctr estuttft, 401. 

Di~ i r ln id r  - Right of mandamus to 
compel payment of diridends, A'cbcl 
7.. 3 cbcl. 491. 

Dix is~ble  and Entire Coiltract-Gui- 
ther Coi'p. c. 91,11111e1~. 532. 

Divorce and Alirnony-Decree of di- 
vorce niay not be established by 
1)arol merely bevause copy of dirorce 
hat1 been lost o . destroyed, J o t m  1.. 

J ~ i l c s .  291 : ple ld inp  in action for 
alimony without divorce, 0111s v. 
01118, 700: alimony pendente lite, 
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Bcirtz 1ce1.l z'. Barnzccll, 566 ; support  
of children, J a r r e l l  1;. Jnrrcll .  73 ; 
cnstocly of children. Smith  9. Smitlr, 
307 : foreigu decrees. Soble  v. Pitt- 
tii(1 i t ,  601. 

Dog Racing-Taylor 1'. Racillg Asso., 
80. 

Domicile--Hart I:. Cocrch Co.. 389 : 
Ut1r.X.o. v. 111s. CO. ,  3!V. 

Dominant High~vays-Locit~g r.  l r h i t -  
tot?, 273 ; .lIarsl~btcrt~ z'. P t r t t e r s o ~ ~ .  
341. 

D m ~ n a n t  Jntlgment-Jlay not be re- 
vived by scirc facias. but only by 
action on the  judg~nent .  Reid c. 
lrristo7, 699. 

Driver's Licenses-See Automobiles. 
Driven-ay-Seglige~ice in clriving into 

street  from. IIolbrooli r .  Page, 4S7. 
D r u n k e ~ i  Driving-r\r~-ocntic,a of clriv- 

era lic.mse for  c1rmil;en driving. E'ox 
I . .  Scltridt, C 'o i~ r .  of Votoi- T7elr iclcs. 
31 : S. I:. Cole, 676: expert  witness 
may testify a s  to results  of blood 
rest fo r  alcohol. R. T .  TPillrrrd, 250. 

Due I'rocess of Lnn-Trr!/lor v. Rnc- 
ilt!/ .Isso.. SO. 

1)ying 1)eclarations - S. I:. Gordoii, 
:S6. 

Easements - Acc~nisition of r iparinn 
rights by user. I -o~c~rg 1'. .~lsl~ecil lc.  
018 : c o ~ ~ d e n ~ n a t i o n  of ensement fo r  
gas line. Gtrs Po. r. H!/dcr, 6.39; 
c~as r~nen t s  n l ) l~n r t e i im~t .  Goldfitcit~ ?:. 

'I'rriat C'o.. 583. 
1~:durational I ~ ~ s t i t u t i o n s  - D a u ~ a g e s  

fo r  taking of 1;111cl by aniinent iro- 
miti~i. G(117im01~~~ 1 .  J I iy l i~c t~y  COII~III . .  
3.70. 

Eject~~~en!-Iiclll/Zl r. I<c17!/. 146 ; Xor -  
/,is I.. Trilki~is.  607. 

Elninent Ilomain-Ctilitics Cum, r. 
Stot.!~. 103: Gcli2ii1tcii.e c. Iliglrzcn,v 
Coni., :150 : Gas Co. 1 . .  Il!/rier. 620. 

"E1iilllo:iee" - Of Sta te  within the  
n i r : r ~ ~ i ~ ~ g  of Tor t  Clairiis Act. .-11li- 
/ r t~ct~  C'o. r.  Gtntc Hosl)itnl, 329. 

Ilntire nud 1)irisible Co~~tr:~ct-G~litJtet .  
('01.p. c. S k i t ~ i ~ c ~ r ,  <73'2. 

I,:l~rireties--Estates by. see H ~ ~ s b a ~ l d  
xlicl JVife, 

Equity-Quieting Title, see Quieting 
Title : trusts.  see Trns ts  : iu~pl jed  
r.(lllt1.;lcts, see Qnasi-Contracts 



790 \\-ORD -AND PHRASE I N D I K  [241 

677; h a r n ~ l e s s  aiid prejudicial e r ro r  
ill adrnission o r  esclusion of. Pe r -  
~ I I I S  c. Clarke, 24 ;  S. t,. Hunzbles, 
47;  Moo1 c v. Be:alla, 190;  Hcge v. 
Sellers, 2-10 ; S. c. Poolos, 382 ; Redd 
c. Jlccal;lc~r burg Sr t rwries .  385. 

Esceptions-Not discussed in t he  brief 
deemed abnndoned, S. c Willard. 
259 : Rcr~~ro lds  I,. Carlc!/, 321 ; S. 1; 

Cole, 376; S. c .  Fnrt l lae t~ ,  609: 
Iieiflr c. Wilder. 666; to  signing of 
judglneiit, C i ~ ? ~ c l e ~  c .  JlcDougald,  
404; S ~ t i f s  v. Ills. Co., 483 : to fincl- 
ings of fac t ,  B ~ . o ~ c r ~ i t i g  1.. I f u ~ ~ r -  
pl~t.crl, 283 ; Stiifs v. Ins .  Go.. 483 ; 
ninst be grouped-Ellis v. R. R , 
747. 

Esclnsive Emolnments a n d  Privileges 
Tniilor 2%.  Racmq Asso., 80. 

Excusable Keqlect-On  notion to set  
as ide  order  on ground tha t  i t  n-as 
entered without notice, i t  is  duty  
of court  to find facts.  S p r ~ t ~ k l e  v. 
Spri~rl;Ze, 713. 

Execution--Suspe11~1& execution, S. c. 
Cole. 570; l i~n i t a t i ons  on execution 
on jntlgment, Reid v. Brratol, 600. 

E\ecutire-Parol power is  vested e s -  
clnsirely in,  S. 1;. C O I I I I ~ ~ ,  468. 

Executors and  Administrators-Death 
of par ty  and survival of action, see 
Abaten~eut  a n d  Rer i r a l  : jurisdic- 
tion to issue letters, Va~tiple v. Xc-  
Sei l l ,  308; r ight to surplus a f t e r  
foreclosure, Le~ to i r  C o l t ~ t y  c.  Oiit- 
7azc. 97:  sa le  of lands to n~alce  as-  
sets. Cltrpp 1.. Clnpp. 281. 

Executory Devise--Sctr rrc11 z'. Cl~eslr- 
rve. G"9. 

Extrajudicial  Confessions - S. v. 
Tho~tras,  337. 

E s p e r t  Testiulony - Exper t  witness 
may testify a s  to results  of blood 
test fo r  alcohol, S,  c. T17illnt d .  2.5:) : 
rnny not  testify to conclusinn of 
n m l t  of niental capacity. 31t7Dcrctt 
2'. Chn~?dler ,  677. 

Facts-Finding of, see F ~ n d i n g s  of 
Fact .  

Farni  JIncl~inery-Con~~terclailn for  
delay in delivery of. Ha l l  v. Clrris- 
tra~c FCI I .  3G3. 

F a r m  Tractor  - S o t  motor vehicle 
within meaning of Motor Vehicles 

Safety a n d  Responsibility Act. 
B r o z o ~  v. C8zsiralty Co., 6 6 6  

"Feeding the  Estoppel"-XorreII I.. 
L'rtiltli~rg Sfunaqeme~rt,  264. 

Felony-In seiitenciiig feme clefendant 
fo r  nlisden~ennor,  defendant niny 
not be sentrbnced to Central  Prison 
but to wo~nen 's  qnnr ters  niaintainetl 
by Highway Coni~nissiori, S. 1.. 

Ctrqle, 134:  assnnlt  with intent to 
liill, w i t l i o ~ ~ t  infliction of serious 
injury.  is  inisclerneanor, S. c. Flo!lrl. 
29s. 

Fincliligs of Fnct-Of t r ia l  court  coil- 
clusive \\-heu sup1)orted by eridence. 
Reid  .c. Jol~rzsfoti. 201; Scott r .  
Slr~/clif lf01~1 738 ; a s  bnsis for  con- 
t inuing teinlmrary restraining order,  
O l c o ~  c. Dcll r r t l~ l  Agelrcy, I~ rc . ,  507: 
exceptions to findings of fact .  
Uro~crri~rq v. IIronpl~re!~,  283 ; Sitifs 
c .  711s. ('o.. 483; presumption t h a t  
court  f o ~ u i d  fxcts sul?porting judg- 
ment. Morris c. 1Trilkins, 507 ; when 
made under ~nisnl )pre l iens io  of al)-  
l~licnble law,  cause will be remand- 
ed. . l l o ~ ~ r i s  1.. TT'ilkitrs, 507; where  
r le ter~ninat iw findings a r e  not es- 
tnblishetl, c: use n ~ n s t  be reniandetl, 
Ho.srrc~ll I.. Rosircll, 315; on mo- 
tion to set  aside order on ground 
tha t  i t  wns eutered without notice. 
it is duty ) f  court  to find facts.  
R[)t'i)rklc c. Sprinlile, 713. 

F i r e  Inauralice--See Insurance.  
Floods-State held not liable f o r  in- 

jury to motorist driving into wash- 
out. I'la!~rl c.  Higlrzcay Cortz~~~issioir. 
461, 

Foreign .Jndgn~euts - Flill fa i th  nntl 
credit  to. 1-able c. Piftnznll, 601. 

I'oreseenbility--Rillit?gs c. Ecrreyrr~.. 
1 7 :  12~'!1trolr!s v. Jllrrplr. 6 0 :  Lor-  
i i ~ g  I.. Tl*lritt?~!. 273 ; is  esseutial ele- 
ment of l ) r c~s in~n te  cause. G(rt.la~rd 
I . .  Grt tcrrooci. 606. 

E'ormer Jeopa~~tly--.S. I.. IIIOII blcs, 47 ; 
S. 2 . .  Po~!i .  119;  8. v. Btrrcfnot, 
0.50. 

E'ornicntioii al:d Atlultery-S. c.  Iilei- 
I I I ~ I I .  277. 

Fraud-Iieitl~ z'. TT'i~lrlcr. 672 : sett iug 
aside jutlgnient fo r  f raud.  Lnzcaotl. 
c .  Ltr.rrsort. 570. 
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Frauds! Sta tu te  of-Acceptance of 01)- 
tion need not be in writing, liottle?- 
v. d l r o t i ) ~ ,  369: contracts affecting 
r ra l ty ,  11 C(/F I;. Sclleis. 240; Clapp 
c. Clnpp, 281; CarI;er v. Bri t t .  538. 

F u t u r e  Damages -- Faison 1;. Crihb; 
303. 

Gambling-State may proscribe gam- 
bling in exercise of ~ o l i c e  power. 
Tn!/lor c. Rncitrg Asso.. SO; pari-  
mutuel dog racing is  gambling. ibid. 

Game Refuges - Ctil i t irs  Corn. 2'. 

Story, 103. 
Gas  Li~ies-Corldemnntio~~ of easement 

fo r  gas  line, Gas C'o. 1;. Huder.  &39. 
Gasoline-Segligence in fail ing to 

properly label, IZcl~rtolds c. Vzlrph. 
GO.  

General Assembly--3Iay not delegate 
p o ~ e r  to OIIP gorernrnental uni t  to 
deterruine whether s ta tu te  should be  
in force in  another.  To!/lor c. IZoc- 
illy dsso. ,  SO. 

General Uescril~tion-Specific descrip- 
tion controls, Polcilfr 1'. Isl tccil le,  
61s. 

Gifts-Conveyance f rom hnshancl to 
TI-ife i s  11resumed gift  and  no result- 
ing t ru s t  arises-Rli~tc 1'.  Sl~rte.  05. 

Go\-eriior-Parol power Tests csclu- 
sirely in esecnt i~-e .  P. r. C'o~otcr: 
468. 

Greensboro W a r  J l ~ m o r i a l -  G I ~ I ~ s -  
horo 1.. Giilith, 363. 

Groul, 1l1,bnrance - Disability benefits 
under grou11 policy. D I ~ I I I ~ ~ I I I V ~ I ~ ~  z'. 

.4ss11rt11rcc Socict!~, 379. 
G1:nrdian Ail Lit?lrl->lay not be all- 

pointed for  nun-existent party.  Cut- 
Icr 1'.  IT'ii~ficld. 355. 

Habeas  Corl~us-Is lxoller rcnictly to  
obtain release of incon~petent re- 
c.overi11:: f rom mental  disease. 1 1 1  rc. 
I Ia~.v is ,  17'3 : to obtain release fro111 
uii ln\~-fnl  restraint .  S. r .  Aunfii!, 
54s. 

Hail-Stain-ay and hall  throngh ad-  
jacent building a s  easement appur-  
tenant to building. Goltlstciie 1 ' .  

Trust Co., 6S3. 
13;~rmless ant1 Prejudicial  Error-111 

admission o r  esclusiou of eri i lc~lce.  
I'o.l:i~rs c. C!~i.li(:. 24:  S. 1;. Hltm- 
blc.s, -17; JIoorc c. Be:alltr. 100;  

Wcgc I;. Sellcrs, 240; S. z' Poolos, 
352; Rcdd c. 3fccXlc11b1~1.g S u r -  
wries.  38.5; Spears  v. Rundolplt, 
629 : in instructions, W e z ~ t s t c ~ i ~  5 .  

Grifllil. 101 ; S 1. .  Ha) i~ t i~onds ,  226; 
S' 1.. I'cc~tlh.i~c J.. G O 9  : error  relating to 
one colunt 01113. S c. C'cplczts. 562; 
:rruliiment of iolicitor 11cltl not preju- 
t l~c ia l ,  P r T17~lln~ (1. 259 : in denial 
of motion to str ike,  Cal l~ntore  z. 
II~rjlt 11 (r!, C'oii~i)~ , 3.70 : error  nmst be 
l ~ i ~ r j n d i c ~ n l  to enti t le apl~el lant  to 
n r n  trial. Spi rrrs v Rai~dolplr ,  659 : 
A 1 .  C"Ol1 , 570 

Htxraay E T  iclmce - Declarations in- 
trotlliced to 41ow s t a t e  of mind dw. 
not come within hearsay rule, I11 rc 
Will of Ditlie, 344 ; cTeclaration~ 11eltl 
i ucon~ l~e ten t  a s  hearsay. S. ?:. TT'crrd, 
706. 

Higl~\v:~ys-L;~\\- of the  road and ncgli- 
gent oprrntion of nntomohiles, see 
Antomobilcs : liabilities for  injnries 
fro111 ~ ~ - : l s h o ~ i t ,  3'10,11(7 I.. IIiy71 iruu 
f 'o~il . .  461. 

Honiicide-Mnnslangl~ter in olleration 
of nutoniobi l~ .  see A n t o n ~ o b i l ~ s  : 
murder  in first degree, S. 2.. K I ~ ~ c c ~ t ,  
CIS!); 111urdrr in second degree, S .  z.. 
11 d n w s .  X 9  : 8. 2.. Street. 6S9 : 111:111- 

slnugliter. Sf. I-. S t r c ~ t .  680: s ~ l f -  
de fe f~se .  S. i.. Ellis, 702 ; 1)resnnip 
tions :111ii l~nrdei i  of proof. S. I.. 

Go/Y/o//, % C i ;  K. t.. - ~ ~ U I I I S ,  c7,Xl: A?. r.  
Strcc>i. fiS9 : declarations. S. c. 
I17crr.d. 706 ; dying t lcc larnt io~s .  $9. 
1 . .  (;o~~loii ,  3.76: nonsnit, S, I..  Irood, 
T O G :  instrnctiuns. S. 1'. .Lduiirs. ZX: 
h'. r. h'trc.c,t. (iS9 ; S. 1 . .  Ellis. 70'2 : 
S. 1 . .  (I"oi.doir. ,336: niurtler of ill- 
sured  a s  excluding liability nnder 
insurance ~ ~ o l i c y ,  P(itric.li 1'. IN.?. 
Co., 614. 

Hunriug and Fishing - Wiltllife Re- 
sources Cor~linission, Ctil i t ifs  COIII.  
c .  h'for!~. 1U3. 

IInsl~ancl and  Wife-Resulting t rus t  
fro111 l~nrc.hase of land wit11 wife's 
nioiley. 1)cciir.s 1%. Ilcccils, 1 : ( ~ ~ n \ . t y -  
a1ic.t. fro111 l~usball t i  to  wif r  is ])re- 
sumrtl gift and  no rrwilting t rus t  
;~risi.s. h'llitc 1 . .  Shlcc. ( 5 :  ill prose- 
cution for  b i g ~ ~ n o ~ i s  coliahitntioi~. 
wife may testify a s  to  fac t  of  11i:ir- 
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riage but  nut  a s  to absence of di- 
vorce, S. 7.. Hill. 400 ; husbaud not  
a party to  11-ife's action to recover 
f o r  alltomobile collisioii, not barred  
by jud$iiie~it fruni maintniniilg ail 
action fo r  tlarnage to car.  J I o t y w ~  
2;. Brooks. Xi :  conveyances. _Vo67t, 
7.. Pittrr~nrr. G O 1  : deeds of separn- 
tioii, ~'1~01/t11r(1~1 I,. T r o ~ i t ~ r ~ u ~ r ,  71  : 
liusbenil a s  agent fo r  wife, Air 
Cotrdifiorrirry Co. G. Uoccgltrss, 170 ;  
estates by entireties, . I ir  Coirditiox- 
irr{l Co. c. Iloreglnsa, 170 ;  Widow's 
dissent f rom \\,ill. Tvlrst Co. 1.. SIP- 
Greot, 1GG: divorce, see Divorce 
and  Aliniony. 

Hyl)othetical Facts--Court s l~on ld  not 
s t a t e  I i~pothet ica l  fac ts  in explain- 
ing law. 8. 7.. RtiwA, GSD. 

Illegitirnnte Cliildreii-Fnilure to su11- 
lmrt illegitimate child, see Bas- 
t a r d s ;  persons entitled to custody 
of illegirininte child, Brotci~irrg c. 
Hu~rrplr IT!/, 283. 

I i n l ~ a i r ~ n e n t  of Obligatiuiis of Con- 
tracts. l'tr!~loi' e. 12nci11g Asso., SO. 

1inl)eaching TVitness-Co~nl)eteiicg of 
evidence to inipench witiiess. Po.- 
ki118 ?;, C'lte~.lic, 24. 

1n~l) l ied  Coiitrncts - see Quasi Con- 
tracts.  

I~i~provemei~ts-Dcct~is 1.. Denir.~. 1 ; 
railroad right of way niay be as-  
sessed for  s t ree t  iml)rovements. 
Goldsbor~o 1.. R. R.. 216. 

"In t he  course of"-As used in \Vo~li-  
men's Coiiil~'nsntion Act. Glicvt 2.. 

1t.011. d Xctct7 Co., U S .  
Intlellniity-il'lror~~(~.~ d I lozc!~t~l  Co. 1'. 

111s. C'o.. 109:  surety bonds. see 
l.'rincipal ant1 Surety.  

Intlictnient a n d  Warrant-Charge of 
crime. 8. 1..  Scott, 178:  8. 7;. E'rc1111;- 
I~CI . ,  tiOD: S. r .  I I t r l i ~ ~ ~ ~ o ~ r t l s .  2 2 ; :  
8. i:. S m i t l ~ .  301 : R. TI. Che.sti~tttt, 
401: identitication of llerson : ~ c -  
cusetl. P. 1'. H(tii~irro~rd.s. 226: 1110- 

tious to quash,  8. 1%. Scott. 179:  
S. e. C l r ~ s t t ~ ~ t t f .  401: S. V .  F ~ I I ~ ~ ~ I I c I . ,  
609; coilsolidation of intl ictn~euta 
fo r  trial. 8. c. Irtstite. 349: de- 
fendant inny not be tr ied in 8u- 
lierior Court  on originnl war ran t  
escept on nppeal froin convictioli ill 
lower conrt ,  S. 7%. Bari1;s. 572. 

Indirect  Conteingt-Ga2yo11 r.  Strittn. 
120. 

Indust r ia l  Cornmissioil-Heariilgs 1u;- 
der  Sta te  Tor t  Claims Act, Jolrre- 
sou c. Bourd of Bd t~ca t io r~ .  3;: 
Srriit71 1:. Board of Etllicntioii, 305 : 
dlliai1cc Co. ;.. Strttr Ilospitnl. 32!): 
~ v o r l m e n ' s  co~iil)ensation. see Master 
and  Servant.  

Infants-An-nrtliiig custody and  11r1)- 
\-itling f o r  sulq)ort of cl~ildreil  in 
divorce ac t io i~ .  see Divorce a n d  Ali- 
mony ; l)ersoll3 entitled to  custotly 
of illegitiriiate child. Brmor  ill!/ I.. 
.Htimlrl~r~c~!j, 2S3: fa i lure  t o  snl)l)ort 
illegitimate 1:11ild, see Bastards  : 
: h n d o u i n e n t  of legitinlate child by 
father.  S .  1 % .  Strlitlr. 301 ; residence 
of ~ i i inor  child. IZui~k~r.  v. IIIS. ('0.. 

397; damages in actions fo r  in jurs .  
Shicltls I.. Slc.Iiit(/, 37. 

In j~~nr t ions -A  city properly enjoinetl 
fro111 lensing 1l;intl f o r  OR-street ~ a r l c -  
ing ~vit l iont fiiitling of l~nbl ic  con- 
~.enieilce ant1 necessity, Ho tdo~so r t  
2:. Yeic Bo~r r .  .52 : enjoining operatioli 
of nuisance. T1o)iTor. G. Rnci~ig  Asso.. 
SO : O1rr11 V. DelZr.nlr 1, 307 ; enjoinillg 
~ ~ r s s n ~ e  of ord iiiance, Rl~cirr 11 a r d t  1'. 

I - t t i ~ w ~ i ,  IS4 ; telnlsornry orders,  
Orr(>ie c. I ) c J l t~~ t l~ l .  . X i :  Rheirlhatdt  
c. I-ior(~'!/. 184:  on a l~pea l  in injuiic- 
tive t.ases. Supreme Court  limy re- 
view evidence. Orcor v. DcBr~rrlil 
.-J!/c.iIC!/. I I I ( ~ . .  .797. 

Insane  Persons--Contracts, 12c~iroltls 
r .  E:tri,lc~, 323 ; support of del)en- 
(leiits. I'ccti.ic1 2.. Trrlst C'O.. 76 : 
discharge. I r i  I T  Urei.r.is, 179. 

Instrnctions-In a~~ to inob i l e  a c c i t l e ~ ~ t  
cases, see Autc~n~obiles : in lio~nicitle 
l~rosecntious.  see Homicide ; in nc- 
tions for  negli~.:ence. see Segligenc-e : 
con~ ' t  i n w t  s t a t e  evidenre to e s t en t  
1ircess;rl.y to esl)lnill law. S. 1.. 
F l o , ~ ~ d .  29s:  charge oil eritlence n1)t 
before jury lic~ld error.  J f a ~ ~ r l t  b111,rr 
G. Ptrttoxorr, 441 : conr t  shonld not 
s la te  1lypotliet:cal fac ts  in esl)laiu- 
i11g liln.. 8 .  r.  Street .  69:) : on re- 
covery of f11tu1.e clnn~nges, Ftriwri 
2.. Ci.ibh. 300: 011 r ight of jury to 
rf~coinnientl l ife ilnl)rison~nent. 9. r'. 
Cniereo~. 4GS: charge on defense of 
a l i l~ i .  8. 1.. 8t8?rre, 204: charge on 
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re:isonable doubt held erroneous. 
S. 7.. Frccilli~io-, 600: duty of court  
to submit defe11d:lnt's guil t  of lesser 
degree of crime, 8. 1 . .  Hiclis. 136; 
c1i;rrge on bnr t le~l  of proof. 8. I.. 
h'tot~c. 294: Xctlcl v. 3lccklei1brci~y 
.Vrrrso.ics. 383 : AS)'. 1'. Rrc~~rsc'!~. 181 : 
X o o w  1%. Bc,:taTlrc. 1:JO; 8. I . .  E'tc~il7;- 
I I ~ . .  G O D :  caharge tha t  if jury found 
defendant guilty on oiie count to 
find hi111 guilty on another connt. 
Hc7tl c1.1.ol.. 8. I.. Ccplr rcs. 3C,2 ; e s -  
l~ re s s io i~  of opi~i ion  by court on evi- 
dence in the charge. S. I:. IIrc~~rblcs,  
47:  niissrnten~ent of c o ~ ~ t e n t i o ~ i  
must he 1)rouplit to court's at tention 
in :lilt time. S. 1'. Stoltc. 294: liarnm- 
less ant1 111.ejudicial r r rn r  in. TT'ei17- 
stciii 2.. Gr i f f i~ l ,  161: S. 1'. H I I ~  
r~roi~tls, 220. 

Insulating Segligenc.e - frol111~iol; 1'. 

Po!/c. 487. 
I~isnrnlice - Fidelity bonds nf ~111- 

11loyees. ace Intleniriity : workmen's 
conrl)eiist~tion inslu.nnc*e, see 3I:tster 
aud  Servant ; te rm ant1 period of 
coverage of policy. Prlt if t 1' .  TIIS. 
C'o.. 72.5 : c ~ o i ~ s t i ~ ~ c t i o n  of contrilct in 
ge~ic~ixl .  Btrrlio. 1'. Ills. Co.. 397: 
I~l l l l t (21~ 1.. I11.s. C"O., txu: Bl%l~ l l  7.. 

('osrcrrlt!~ C'o.. (i(i(j : Pr~ei t f  L.. TIIS. CO., 
2 : prolwrty covered hg fire 
1)olic.y. R( / I .~~( , I .  r .  Ills. Co.. 3!)7: dis- 
ability insnraiice. H lc l~ to .  1.. Ills. 
('(I.. 5!)3 : U1~1l1ir111o1rt1.s r .  . l s s ~ ~ ~ . a ~ r r c  
socic't!~. 37!1 ; accident nnd health 
i ~ i s n r a i ~ c ~ .  I'cltric.1; I.. TIIS. ('0.. 614: 
:into i ~ ~ s ~ ~ i x i i c e ,  B~.orc.r~ c. ( ' t r a ~ ~ n l t ~  
C'o.. OGG; Prit if t  1'. 111~.  PO.. 72.5: 
E1i:ahctk Cfit!l r .  Hooucr. 609; 
service of s ~ ~ n ~ n i c ~ s l s  on foreign in- 
snr;rnce caolnl~a~~ies by serric.e (111 111- 

slirairce Coniriiissioner. Sui ts  I-. TIIS. 
('0.. 483 : interrojintion of prospec*- 
tivc jnrors in regard to i~~tcrc ' s t  in 
n i ~ i t n : ~ l  co~n l~un ie s .  Slot~i'c' 1'. /Ic~:trll~c, 
I!)(). 

I~itersectiolls  - Lociily 1 . .  11'11 iftoll. 
273 : IIc/r~.isol~, I?. 1Ctcpp. 405 : Mctr.sl1- 
11ce1.1r 1 . .  I'clftt.rso~~. 441. 

In terve~i ing Segligel~ce-Hal11l.ouli 1 ' .  

I'ctgc, 467. 
Intosicatiug Liquor - Rerocation of 

driver's license fo r  t lnuikrn driring,  

.Joi~ider of .\cti~~ns-see Pleatli~i,cs. 
J o i i ~ t  Tort-Feasors--.T~~i~ider of atltli- 

tiolinl tlefeiitlnnts f ~ r r  col~rri l~ntioli .  
I,oriu,i/ I , ,  l 171~ i t t o~~ .  2 3 :  Ifoh11,~ I.. 
/:oot1~~1rc11. ?!IT. 

Jlitlpes-Jutljie has  iio nntl~oi.ity to 
enter  ctrder ill c h n ~ n l ~ c ~ r s  for l ) re t r i :~ l  
e s a n ~ i ~ ~ a t i o ~ ~  of p l i y s i ~ + ~ ~ i  in rc>g;11~1 
to  confiilclitial c o ~ ~ ~ ~ r i n n i c n  tioris. J-olc 
I.. P i t t ~ ~ i r r t ~ .  B!): judge may cc~rl~.c.t 
c le~ic . ;~ l  e r ror  ill jutlgnieiit : i f t ~ r  
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term, Parker  v. Robersola, 612: re- 
n~oval  of judge of Recorder's Court, 
Reid I-. Pilot Jlou1ttaitl, 551. 

Judgment Roll - Properly corisidered 
on question of Estol~pel by Judg- 
ment. 

Judgments-In sentencing fenbe de- 
fendant for niisdemeanor, defend- 
an t  may not be sentenced to Central 
Prison but to won~en's quarters 
niaintained by Highway Cumniis- 
sion. S.  1.. Cogle. 134: motions i11 
arrest of, S .  1..  Ifawrr~olrds, 226: 
8. c .  Scot t ,  175 : S .  c. S t ~ i i t l ~ .  301 ; 
S. 1.. Cllestrr lktt, 401 : S .  c .  Fatilkncr. 
600 ; suspended sentences ant1 exe- 
cutions. I11 re  Pozcell, 288: S .  r. 
Cole, ,576: by default, Deans a. 
L)ca)ts, 1 ; Sprinkle v. Sprinkle', 713; 
lnodification and correction of judg- 
nient. S .  v. Cugle, 134; Parker 2'. 

Robillson, 612; life of lien, Reid v. 
Bristol ,  699; void judg~nents, Dcarls 
I., Decrrrs. 1 :  Snslb Coimty  v. Allen. 
X 3  ; Rcid v. Bristol ,  699 : erroneous 
judgments. Jol~wstotl C o i i ~ t ~  v. 
Boccrtl o f  Etliication, 36;  judgments 
o1)tained by fraud, L n ~ c s o u  v. Lnw-  
sot!. 370 : foreign judgments, Sob l r  
v. Pittma,i ,  601: estopllel by judg- 
ment, Conela Co.  e .  Rli~.rcll. 4.32: 
31o1yan v.  IZrooks, 327: Goither 
Corp. v. Sl;i?l)rer. z32; Bolc 'o~  7'. 
Dardcr~,  11 ; Ir'ell!/ 2'. Ir'ell!/. 146 ; 
V c D e r i t t  c. Cltundlw, 677: excel)- 
tion to signing of. Ctvwleu  c. 31c- 
Do~igalt l ,  404; Rriits c. 111s.  Co.. 
453 : apl~enlable judgxnent. Latr y ley 
v. Ttrlllor, 373 ; Rcid 1;. Cot~t~ttissiotc- 
ers,  651. 

.Jltdicial Notice-Courts will take ju- 
dicial notice of county <eat. .lfiut: 
1 . .  Sclr cidt ,  268 ; courts will take ju- 
dicial notice that  Umstead Youth 
Center is penal institution, Alliance 
Co. v. S t a f c  Hospital ,  329; courts 
\\ill take judicial notice of matters 
in coinmon lmowledge. Floyd v. 
Iliylr i ca !~  Cowz.. 61. 

Junior Deed-Call in junior deed to 
corner of senior deed, C o f f e ! ~  2'. 
Grew.  744. 

Jwy-Should determine whether to 
recomrriend life in~yrisonment witli- 

out consideration of possibility of 
parole, S. c. C'onwer, 468; right of 
defendant to hare  jury polled, ,S. r.  
Ccplr us. .5@2 : invasion of provinw 
of. witness runy not testify to con- 
clusion of want of mental capacity. 
JleDecit t  v. Chandler. 677 : esarrii- 
nation of ~ rospec t i re  jurors, V o o t x  
v. Bezallu,  1110. 

Laborers' and ;\Iaterial~nen's L i e ~ ~ s -  
.lit. Colrt l i t io~ri~~g Co. c .  Doriglusu. 
170. 

LalreDamagers in eminent don~nin 
not to be reduced by possibility that 
owner n~iglit back waters of lake 
over right of m y ,  Glrs Co. v. H!/tlclt.. 
630. 

Landlord and Tenant - Provision in 
lease giving lessees option, V ~ I I  tli- 
ford v. Va?~b' i ford ,  42;  description 
held sufficiently definite, Reynolds 
v. Ent.lc!/, 523 : terminatiou of lease 
for failure to pay rent, Rellnolds v. 
Etrt.le!l. 521 : :ictions for rent, TVcitj- 
stcitt r .  Gr i f f i n ,  161. 

L. .~lceny-Itt ... Poicell, 258: S. r.  
Rtrtttsr!~. 181. 

Lnn- of the Case-Iiohbs c .  Goodtttcct~, 
207. 

Law of the Land-Ttrlllot, c. IZtrcitt~~ 
l soo . .  SO. 

Leases-See Landlord and Tenant. 
Legislature-General Assen~bly may 

not delegate power to one govern- 
mental unit to detern~irie whether 
statute sl~onld be in force in an- 
other, T u ~ l o r .  c .  IZacitcy dsso. .  SO. 

Lein of Judgnient-Is for ten yenrs 
unless renewed by action on the 
judgnient, Rcid r .  Bristol. 699. 

Less Degree of CrirneQuest ion c7f 
defendmit's guilt of assault a s  less 
degree of crime should have been 
submitted to jury in this lmsecn- 
tion for robbclry. S. c .  Hiclis. 1.56. 

Letters of ildministratio~~-County in 
which letters of adniinistration ;Ire 
first issued acquires jurisdictio~~. 
T'an~ple v. V c S c i l l ,  30s. 

Libel and Slander-Ir'itirllcy 1.. 1't~'t '- 
et te,  140; 3fn,i le]1 v. S c w s  Co.. 46.5. 

Licensees-Injury to person on or 
near track. see Rnilrontls. 
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Municipal Corporatioi~s-Relllc,rnl of 
judge of Recorder's Court, Rcld 2.. 

Pilot  Molftltain, 531 : annexation of 
terri tory,  Rl~einlcartlt I.'. Yat~ceu. 
1S-I ; W a r  Memorial Con~~n i s s ion ,  
Grce)lshoro v. Smith ,  363 ; defects 
and obstructions in s t ree ts  or side- 
walks, Rich v. _Isl~eboro.  7.5: Well- 
i i ~ g  v. Cl~ar lo t tc ,  312 ; Cool; 1%. Wit!- 
storl-Sctlc it/, 422 ; sewerage system. 
cla~nages. 1701itrg v. Asl~c'ville, 618; 
zouing ordinance. Robb~ire c.  C l ~ a r -  
lottc, 105 : 1)nblic iml)rovenients, 
Goltlsbo/o v. R. R., 216: off-street 
l)arlting, IIctttlcrsoi~ v. 1-crc Bc7vtz, 
5'3. 

Nnrtler--See Hoinicide : of insured a s  
esclndinq liability under  insurance 
poliry. I'att.ic7i 2;. Itrsururrce Co., 
614. 

S a t u r a l  Objects-Testii~~ony of wit- 
ness a s  to location of. Po.l;iirs 2'. 

Cl(1r7, c, 24. 
S ~ T  y-J1e111ber of arined forces liere 

solely a s  result of mili tary order i s  
not r e s i t l e ~ ~ t ,  Iftrrt I.. Coaclc Co , 
3S9. 

Kecessary 1~hl)ense  - For  which t d s  
xuay be levied witliont vote, (:rectt?- 
boro C. Si,citli. 363. 

Kegative E:~seiiiel~ts-Restrictive co\ e- 
ilants create negative easements 
within Sta tu te  of Fraudb. Hege C. 
Se l lo~s .  '340. 

Segligence--Law of the  road a n d  
negligelice in the  operation of auto-  
~nobiles.  see dutornobiles ; injury to 
person on o r  near  track.  see Rail-  
roads ;  liability of city fo r  negli- 
gence, see Jlunicipal Cor1)orations ; 
liability of S t a t e  for  Seglipence un- 
der  Stn te  Tor t  C ln i~ns  Act, see 
Sta te  : \ ~o la r ion  of safety s ta tu te ,  
Re~~rrolt ls  u .  VIO.P?L, 60:  handli11g 
gasoline. Ibid;  p r o s i ~ n a t e  cause. 
I17elliic~ 1 . .  Cliat.lotte, 31% concur- 
rent  neqligence. I?c!jctolcls r. Vco.plt. 
60 ; foreseeability. Blllrriqs c. Rorp- 
gut., 17 : Rcl/tiolds c. V~rt.plr. 60 ; 
L O V I I I ~  1..  m i t t o ~ ~ ,  '373 : ~ot .za t td  C. 
Gatezcootl. 600; contributory negli- 
gence, Gnr t t~on 1%.  Tl~oruns, 412 : 
Cooli 2.. W~irston-Salctir. 422 : bur- 
den of proof, TYcllrtlg r. Charlotte, 

312; Qat'laild v. Gate l~ood .  606: 
nonsuit fo r  contributory negligence. 
Garticoll 1;. l ' l ~ o ~ ~ ~ t r s .  412 : Cotrcll Co. 
v.  Blrrrell, 432 ; instructions, Bill- 
;icy.$ c. Eoi8?gclr, li ; Voore  v. Be- 
rc~l la ,  190 ; Coach Co. v. B ~ r t w l l .  
432 ; cu1l)al)le negligence, S. 1'. 
Becl<et., 3" 1; recoyerg of loss of 
earnings in action by infant for  
~legligence. :ihiclds v.  JIcIia[l. 37. 

h'ew Trial-Ccnrt's r ight to  order Iiew 
t r ia l  in ]~ro!iecution of offense Irsr 
t han  capital  S. v.  Hlc~l~blcs ,  45. 

Tolo Cotrteicd~w - Fox  C. Scl~eidt .  
Coli~r.  of Mctor P-cl~icles, 31 : Mitr t: 
c. Sclrcitlt, 208. 

"Or"--Use of in indic tn~ent  disn1)- 
proved, 8. c. Fanlkncr ,  609. 

Sonsnit-It it., function of court  to 
de ter i~i ine  where there  is  any s u b  
s tant ia l  e~ic lence  to support  clairn 
a n d  fuuction of jury to de t e rn~ ine  
v h e t h e r  eric:ence meets required iu- 
tensity of l~roof ,  Bozwlr v. Datdctc. 
11 ; co11tradi~:tions in plaintiff's e r i -  
dence tlu not justify, I icaton r .  7'rr.r-i 
~ ' o . ,  asn; Ir~:rrdi.is c. ~ ~ o t o t . 8 .  IIIC.. 
G44 : cousidt?ration of clefendant's 
evitlence, Goitlio' Corp. c. Sliiriircc.. 
3 ' 3  : Iro't'iicg c. Crccc.lc, 233 : f ~ ) r  
contributory negligelice, Gtrt.rirot~ I.. 
Tlrotiras, 41%; Coaclc Co. v. B~r t~ rc l l .  
432 : Vat'slchlct~it I.. Pnftersoic, 441 : 
fo r  i n t e r v e ~ ~ i ! ~ g  negligence, Ifolbt.001i 
2.. P(i{jc. 4ST : on affirmative defense. 
Gtritlr cr  Cor.p. r .  Sl;ir~l~cr,  632 : 
sulficiency of circulnstantial e r i -  
deuce to oveirule nonsuit, 6. c. C'olc. 
570; confession inust  be corrot13)- 
ra ted  by other evidence to \ v i t h s t a ~ ~ d  
nonsuit, S. L.. Tlcortrns, 337: dePec:t 
in war ran t  or bill of indictment w l i -  

not  be take11 advantage of by n ~ o -  
tion to noi~sni t .  S .  v. Ftrlillit?er, ($09: 
question of sufficiency of evidence 
may not be raised initially in Su- 
preme Court ,  Elizabetll Citu e. 
Hoocer. 309; a s  b a r  to subsequent 
action, Rozcccl v. Dardet?, 11 : Rcll!i 
.c. Iielll/, 146: .lfcDevitt v .  Clratrdlo., 
G i i .  

S. C. Ass igwd Risk Insurance- 
Hivrcrt r .  Car:crnlt~ Co.. GGG. 
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B a r k o .  L.. IHS. CO.. 397;  tlctioil for  
negligent i1ijiu.y to child. S11icld.s 1..  

JfcIiau.  37 : ab:mcloilment. h'. c. 
S~i i i th .  301. 

Par i -J la tnel  Systrn--To!/lor c. ~l'rrt.- 
iirg ;Isso.. SO. 

Parking-l'roof of ownersli i l~ uf c a r  
illrgally parked establishes pr i~~r ic  
facie case. S. I . .  Rr~rrrfclt, 37.7: a c.ity 
inity not lease lniitl f o r  o f f - s t w ~ t  
11arkii1g without findiiig of l~ul~lica 
coiivenieiice and  necessity. f1~~1rri1'1.- 
.so11 r. Sciu Do.11. 52. 

Parol  Evitlence - S o t  co111l)rtent t t ~  

vtary writ ten i i istr~iri~eii t ,  Ir(111 I . .  

C11ri.stiat~se11. 393, 
Parole-Jury sl iol~ld t l e t c r~ i~ in r  xvlirt 11- 

e r  to  reco~ninei~cl life i i l i l ) r i son~nr~~r  
witliout coirsider;~tion of ~)ossil)ility 
of. S. c ,  Collllc~l~. 46% 

Par t ia l  S e w  T r i ~ ~ l - I l i ~ ~ s o ~ ~  1.. 111r11.- 
sol,, 714. 

Par t ies  - Inrlivitlnals 1i11t uecwsary 
l ~ a r t i e s  t lrfnldant in ;~c . t io i~  ;agnii:st 
1.it.v. IIcriiIo..so~r 1'. SOK CI,I .II .  > 2 :  
in 1)roc~eediiig for  iiic.re:~se ill allo\v- 
;ancae to tlelteiitlent of l ~ r ~ ~ t ~ l n i ~ t ~ ~ l t l y  
ilisaiie veteran. d i s t r i l ~ ~ i t r e s  :11111 
Vetera~rs  :~ t l r i i i~ i i s t r :~ t io i~  s l i o~~ l t l  I)? 
p a r t i t x  Iii/tr~!c.li 1.. Tr~ / . s t  fYo,. 76 :  
\vho i i~ay  ;~ t t ac l i  deed for  fr;iutl or 
n ~ r ~ n t n l  inc.nl~ilc.ity. h7c'll!j 1.. I icSll~/ .  
l 4 ( i :  \vho 11r;ry :~ttnc.li i i ~ s t r n n l r i ~ t  
fo r  wnilt of inrntnl  c a n  l,at8ity of 
lbnrty e r e c ~ i t i ~ l g  it. l~c~i1101tl.s I.. I:(II.- 
ltl!/, ,721 : IYIIO 111;iy I I I : I ~ I I ~ : I ~ I I  :11.tio11 
to I ~ c P O ~ I I ~  t l e~ds .  If(,(/(. 1. .  So!Ioi~s. 
240 :  Ile(ws;lry 1);lrties clrfeiitln~lr. 
Y ' ~ , I ~ I . I I ~ Y ' .  I,!(. .. 1.. I i r t l r~~~~~r i t ! /  Co.. 473: 
f'rcttr,~. I . .  ll.ir1jiclr7. X 5  ; .Jo1111soir r .  
No(1rr1 of IStlrrc'trtio~~. , X :  joii~tler I I ~  

incl(lition;~l 11:irtitx I~;li:i~l)ctl~ ('it!/ 
r. 1roorc.1.. .?(?!I: jointler of ntl~li- 
ti1111;11 dt~fe1111ants fo r  ( ~ ~ ~ n t r i I ) ~ i t i ~ ~ ~ ~ ,  
1 ,o r iq j  r .  1 ~ 7 1 ~ i t t t ~ ~ ~ ,  2 i : l :  IIo117~s I., 
(;oor/~rrcri~. ?!IT. 

Pnrtitioii-See 1';rrtitioii: i l ~ ~ ~ l s l i i r  not 
i11\-1)1vi11g i i~e r i t s  is i ~ o t  :L 11;1r to 
sal~hetlliei~t ;~c.tion. .Ilc~l)clc~itt r.  
f'l!u1111/(~1~. iK7. 

l ' > ~ r t ~ ~ t ~ r s l i i ] ) - E ; ~ ~ ~ l ~  11artiit~r I I I I I ~ ~ I ( I  l)y 
nc+s of o t l~ers .  Iicitl! 1 ' .  Il*ilr l~~r.  (K2. 

1':irty - \wl ieved - W11o I ~ I : I > -  : I ~ I I I ~ : I ~ .  
1~os11.1,ll I.. C o s ~ c ~ l l .  .TI.;. 
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Payllient-.lgree~lie~it for  1)nyment out 
of 118 r t i r l ~ l ; ~  r f~ii lds.  Iitrll r .  Chris- 
tintrncii. 393. 

Peave  Officer-Doctrine of re t rea t  a s  
element of self-rlefe~ise tloes not 
a1111)ly to l~ol ice  officer, 8. 1'. Ellis, 
702. 

l 'c~destrians--l>~~ty to yield right of 
way. . l I o o i ~  2;. Rc:alla. 190: er i -  
tlence of negligence of taxi  driver 
in hit t ing pedestrian held fo r  jury,  
Iicntou 1:. T n s i  Co.. 589: held 
guilty of contributory ~ ~ e g l i g e i ~ c e  as 
:I mat ter  of l aw  baring recovery, 
Ott~.tttolr. 1.. Tlroltras. 412: blind 1)e- 
tleatrii~li held guilty of colitribntory 
negligenre baring recovery for  fa l l  

' (111 s ide~valk ,  Cook 1 . .  T17ilrstot~- 
Sttlcii~. 4 2  : ~nallslaugli ter  prosecii- 
ti011 of autolno1)ile driver hit t ing 
~ ~ c d e s t r i i ~ n .  S. 1%. Bcc1;c.i.. 321. 

1'~iinl I l ~ s t i t ~ ~ t i o l i r - C o ~ ~ r t s  will take  
judicial notice t ha t  rn i s t ead  Youth 
Center is  penal institution. Sllitr~ccc 
Co. 1.. Sfnfc I Ios l~i ta l .  320. 

Penal  Stntute-Jlust be strictly con- 
strned. IIiitson 1;. Durcsoir. 714. 

Pel~alty-In broad sense wort1 " l~en-  
alty" deuotes t i~ is t le l~iea~ior .  S. r .  
l;rorlfdt, 37.3: l~ ro r i s ion  in n coil- 
tract  fo r  licluidatecl d a ~ n a g e s  in 
e\.rnt of breach, Tl'eilrstcitr 2'. Grif- 
fill. 161. 

1'elidelic.y of Actio11-Jlotioi to abate  
for,  see hbate~rlell t  alid Revivnl. 

Prlisions-Claiili of county agains t  
estate of pensioner, Leiroil. Co~ tn tu  
I.. Or t f la l~!  97. 

Peremptory Ins t ruct io~~s-May not be  
tlirected in favor of par ty  having 
burdeii of proof, Reynolds v. E a r -  
l~!/ .  5". 

Pv r  sc-Words actionable, I i i ~ t l l c u  ,L'. 
Pvicettc, 140. 

Physical  Facts-At scene of accident. 
S. 1.. Ilcclicr, 321. 

l'llysicianb a n d  Surgeo11.i - Confiden- 
t ial  corn~i~unicntiolis. I o ~ c  v. P ~ t t -  
t i c t r i r .  69. 

Plea of Former  Jeol~nrtly-R. r. Ijctrc- 
foot, 630. 

Plea of So lo  Contendwe -- Fox  c. 
Gch citlf. Corir 1.. of X o t o i  T7clr iclcs, 
31 : Vilrt: v. Gchcitlt, 2GS. 

Pleadings-In actions to recorer fo r  
iwglige~ice. see Segligence ; in rmi- 
]lent tlo~rlain :xoceedings, see E m -  
lwnt 1)ornnin : in action fo r  frantl. 
see F r a u d  : il- a c t io~ l s  for  a l i n~ony  
without rlivorve, see n i ro rce  : jo i~i -  
der  of cil~ises. T1romcl.u c' IIo~c'rrid 
(To. I.. 111s. Co., 109;  statenlent of 
cause, Ibid;  Uiilsoir v. Dnzcsoil. 71-4 : 
ans\ver, Xorvis 7.. llrilki)18, 507 : 
counterc ln i~~ls .  alIor,qatl 1, .  R~.ooX's. 
527: Iiclly T .  Iiell?!, 146:  re l~ly .  
(Yapp 2'. Clnpp, 281 ; Xcbel r .  Scbt,l, 
491: office a n d  effect of demurrer.  
Rcunoltls e. 3furph, 60: T1~orircc.u (I. 
1Ioft.trrtl Co. 1.. It1.9. Co.. 109;  Iiirltl- 
!(>!I c. Priwti 'e .  110 : Goldstcitr v. 
Tvrt.ut Co.. 383 ; cleniurrer fo r  f;lilure 
~ I L  complaint to s ta te  cause of ;I?- 

tion, Tlro~trctn ((: Hou'ard Co. 1..  111s. 
(lo., 109 : R-die  v. Buitl1., 132 : 
alilendnlent. I 'hor~~crs (I. H o m 1 ~ 1  C'o. 
2 : .  Ills. Co., 109 ; Twi.acc, Inc., c. 111- 
t l c m ~ t i f ~  Co. 473 : Crilrnp v. Eckerd's, 
489: &'arc~er c. Cozcell, 681;  X~!II I -  
olds v. Enr lc . '~ ,  521 ; variance. Air 
(lo?lditiotliirg Co. r .  Douglass. 170 ; 
.lf(/irlc!~ 2:. I\-c~cs GO., 4.73; 170titr(l 1.. 

.islrecillc, 618 ; Osborne 2;. Gilrccctlr. 
6% : admiss io :~  or denial and  uwes-  
si ty of proof. Clttpp u. Clupp, 2S1 ; 
~liotioiis to str ike,  L o v i ~ g  v. Wlrittotl, 
"73 . - , Gnllinzoi.e ?j. High xu!/ Cowl., 
330 ; Terrace,  I I I ~ . ,  u. Iirdernir  it^ C'o., 
473 ; Rcu~tolds  a. Eai?cu, 521 ; deter-  
iuine the  issues, Scbel  v. Sebcl ,  491 ; 
tlefe~ise bond : n  action in ejectinelit, 
.lIo~.).ia 1:. Tl*i!X'i~!s, 307 ; overruling 
of t lel~inrrer 11.c tctrrts not  appenl- 
able. L n ~ r ~ l l c ~  c. l ' u ~ l o r ,  373. 

Police Power-Fitate has  lmlice l)o\ver 
lo regulate 1i~:ensing of anton~obi le  
drivers. F o r  I . .  Srlrc3irlf. COIIII.. of 
Xotor  17cliiclcs. 31 : s ta tu te  proacri1)- 
ing Sunday au to  r i~cing lieltl v;ilitl, 
S. 1'. CI1rcst~rrtff, 401 ; s ta te  may 11ro- 
scribe gi~tribli lg ill rsercise nf 1)olic.e 
]~on.er. 2'0!/1or r'. R a c i i ~ y  .laso.. 80. 

Polling Jury--1:ight of defendant tn 
have jury lmlled. S. c. Ceplt~rs, S(j.1. 

Prenlature ~~;il1l1c~al--DrI5i~ulrl I : .  Ui!jlr- 
m u  Corn, 616: Lairylcl~ c. Il'tr!~!o~.. 
573 : Zl'c,i(Z 1.. c.'oritt~s. of Pilot  Votclr- 
tct iir. 3.51. 
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Prescril~tion-Akcquisitio~i of rip aria^^ 
rights by user. 1-oictig c. lslrecil lc.  
61s. 

Presunll~tions-Co~i\-eyi~lice from llns- 
band to wife i s  ~)resnri!ed gift  ant1 
no resulting t ru s t  arises,  Slrttc v. 
dliue, 63: in favor of record. S. 1.. 
Cn!ylc, 134 : fro111 recent ~~osses s ion  
of stolen property. S. v. Ru~iisc!~.  
181 : f rom killing with deadly 
n-eal~ori. 8 .  e. Gut~lott. 956; 8. I.. 
Atlrc~its. 5.59 : S. v. Strect ,  6SR : proof 
of on-nersliip of c a r  illegally parlied 
establishes prima facie case. S. 1.. 
Rlrmfclf, 37.7; G. S. 20-71.1 raises 
110 1)resunil)tion t h a t  owner was  
operator o r  tlint lie perniitted ill- 
competent to (h i re ,  Oshot~i~e  c. Oil- 
wcltli. 683: of t i t le out of the  State.  
So~ . i~ l c ln  c. Willitctns, 732: t ha t  
court  f ~ ~ u n d  fac ts  sn l ) l~or t ing  jndg- 
t i~ent ,  Mut~ris c. TTillcitis, .W7. 

Pret r ia l  I<s:imination-I-otc c. Pi t t -  
I I I ~ I I I .  G!): c'oiltenll>t of witiiew in re- 
fusing to testify. Octl!~rtir 1.. Btlrtts, 
120: appeal from order entered on 
11re-trial lienring s1)wifying issue to 
be  s~~brn i t t e t l  held 1)rrln:itllre. Dc- 
Rrtrhl c. Higlrictly Cottt.. GIG.  

Prinla Facie Evitlence--Proof of own- 
ership of cur  illeg:111~ 11nrketl estab- 
lishes 1)rirna facie case. B. r .  I ~ I ~ I I I -  
fclt. 372: G. S. 20-71.1 raises IIO 

ptwuri11)tion thxt  owner was  tlri\-- 
ing. Os7)oi~trc e.  f:ili.cutlr. 685. 

Principal and  Agent - IIu-11ai1d :as 
ngent for  ~v i f e ,  see 1Insl)and and  
Wi fe ;  real  es ta te  ngent. see Bro- 
kers : G .  S. 20-71.1 raises no gre- 
suml)tion tha t  owlier n-:IS ol>el'ilt~>r 
111' tha t  lie l~ernii t tet l  i n c ~ ~ r ~ ~ l ~ e t e u t  to 
drive. Osliot~i~c 1 . .  Cili?rrfli. Cis>: 
~.atificiitio!i. .-lit' ('rttr tlitiott i~cg C'o. I.. 
I)o~c!!lr~ss. 170 : Y'r~t.t~czcc. 11r1. .. c. 1 1 1 -  

111'1iit1 it!/ ('(I.. 473. 
l'ritic>il~nl and  Surety-I~olitls for  llri- 

v;itr conatrnction. Tvrimc3r'. Iuc . ,  L'. 

I I I ~ ( ~ I I I I I ~ ~ , I !  Co., 4i:L 
l~ri t i t i~lg-Re(~overy 1111 i!nplied co11- 

tract  f o r  advertising mater ia l  f n r -  
t~ ished,  T l ~ o r i i i c ~  1'. Vtril Ortlcr (~'o.. 
24!), 

Prisoi~s-111 seiiieiicing ff~ii,,c defend- 
nnt  fo r  ~riisi let~ien~ior,  defentlai~t 

may not be sentenced to Central  
Prison but to  wornen's qna r t ew  
rnnintained by Highway Coniniis- 
sion, S. 1'. Caylc, 134; courts will 
take  judicial i~o t i ce  t h a t  Unistend 
Tout11 Center is  penal ins t i tu t io l~ ,  
d l l i u ~ ~ c ~  C'o. I . .  8tcctc Hospittrl, 329. 

Prisoners-Itrjnr$ to  prisoner during 
esvnlle a f t e r  a r res t ,  Crccrlu~rtl 1'. 

G t r t c ~ r ~ o t l .  606. 
Private  -lets-Coiistitutio~itll 1)roscril)- 

tioil i~gi l i~ is t  1)nss;rge of. Tnlllor 1'. 
Itnc,ii~y Asso.. SO; Goltlshoi'o i'. 
R. It., 216: 8. I . .  OI~c.sfi~!ltt. 401. 

Private  Drirewaq- - Segligence iu 
driving into street  f r o u ~ .  IIoll~t~or,h. 
'C. P t rgc  4S7. 

"l'rivity"-Cooch C'o. c. B i r r t ~ ~ l l ,  432. 
Prol)atio~i-S. v. IlnrltlocX., 1S2. 
Process-Service by pnblicntio~i. S u ~ l r  

Corc~tt!~ c. .117cit. 543 : servic.e ( $ 1 1  

foreign ins~u.ance corlil~anies. Stfi ts  
1.. 111s. C'O., 483: servic'e oli ~ I I I I I -  

resitlent au to  onners .  1ltrt.t 1'. C'olri,h 
C'o., : W ;  a r ~ ~ e n d ~ n e n t  of l~rocess.  
CrlliI!~) L'. Ec l i t~ ld~~v ,  489. 

Processioning Proceetlings - S I, r 
Bound:lries. 

Proof-dllegilt ions innst coufort~i t { ~ .  
~-OMIII-J c. .4sl1c1'illc. 61s: see l%:\i- 
(letice. 

Pros1)ertive 1)nniages - Fnisotr c. 
('ri1111. :N3. 

I'rr~xir~latc. C:~~~se-Rilli~~!j.s r .  ll'c3t~r'- 
!/C>I.. 1 i : ~'1~~!1/01~1.s 1.. .111ft.p11. I i O  : 
Tl7c1li~c!j r .  C1tui~1ottt3, :?I2 : G1fi~lui111 
I., ~ I ~ ~ f r ~ i r ~ i t i d ,  606: I I~~ISOIL  r.  Iltriv- 
sott, 714. 

Public C'oli\-niirnce nut1 Secwsity--.\ 
city I I I : I ~  not lease l:i~i(l for  011- 
s treet  lmrliilig \vithont f i i~tl i~ig of. 
I l o l t l t~~~~so l l  1'. 3-t'lc- L:c~i~lt, .72. 

Pul)lic In~l) rover i~ents  - Railroad 
riglit of w:ly niny I)e assessed for  
street  i n ~ l ~ r o r e n i e ~ i t s ,  (;oltlslmi% c. 
It. IZ., 216. 

I'ublic 0fficei.s-Att;~cli :111tl vi~litlity 
of i1Wrin1 acts. '/'rr!llor 1.. 1:rrr~ii~g 
.-I SSf,.. SO. 

Public Pnrl~ose-For \vliic311 l ; l s  tn:ry 
be levied. f ; t~cc~rshot~) c. SIII if11 . 363. 

Public. Welfare - Claim of c*r~lu~ty 
against  estate of recillielit. I,c't~oir 
C 'o~r~tf !~  c. Otrtlrcrf-. '37. 
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IJnblic;l tioli-Service by, Saslr C'o~~iztlj 
r.  ~ ~ l l c l l ,  XJ. 

Qlinsi-Contracts-TItor.?tlci. r.  X a i l  
O1~1cv Co.. 240. 

Q ~ l i i ~ ~ t l i n i  JIeriiit-Thot.rtrer I.. Mail 
Order Co., 240. 

Quieting Title-T'cctrtlcfortl I.. T'ntrdc- 
ford,  42. 

Rnces - Sta tu t e  11roscril)ing Slinday 
nilto rnciilg held v:~litl. S. 1. .  Clrcst- 
irrtit. 401;  dog track lu~const i tu-  
t io~inl.  Talilor. 1. .  Rtrcirrg .-lsso.. 80. 

R:rilroads-Right of way 111ny be as-  
sessed fo r  s t ree t  i n i l~ rove l~~en t s ,  
(~olrls11or.o 2:. 12. R.. 216; injuries to 
l w s o n s  on or near  t r a c k  Ellis  c. 
l?. R. ,  747 : injury to escal)irig 1)ris- 
oiler when strl~cl;  by train.  Crtrr~lorld 
1 . .  (2trtr1c:ootl. OOG. 

Rntificntio~i-Ail, Coittlitiot~i~lq ('0. 1 . .  

~)orlgl~css,  170:  does Ilot a r i se  n-hell 
fensor does not 1)nrport to ac t  fo r  
l~r inc ipal ,  T o w c c ,  Ittc., z;. Indent- 
11it.v Co., 473. 

R n p e E l e ~ ~ ~ e n t s  of the  offrusr. 8. 1. .  

Barefoot,  650 : carnal  kno~vletlge of 
f w ~ n l e  over 12 and under 16:  8. 7.. 

Bcrrcfoot, 6.50. 
Real Actiolis-See Trespass to T ry  

Title : I S j e c t n ~ e ~ ~ t  : Bowltlaries ; 
Pleadings. D C ~ I I I S  v. Dealis. 1. 

Ileal  Es t a t e  Agents-See Brokers. 
Reasoilable Doubt-Charge on. 8. c. 

I I t c~~~ i i~o i t t l s ,  2% ; 8. v. Fa~ t lk~ tc l . ,  
tiO!). 

Receiring Stoleii Goods-111 1.e I'olcell, 
2F8. 

I twen t  I'ossessio~~-Of stolen l ) r o p  
erty.  8. 2.. RIIIIISC!I, 181. 

R e c o n ~ ~ ~ ~ e n i l a t i o n  of Life 1111l)risoll- 
merit-Jury sllonld consider \vhet11- 
e r  to recor i~l~~ei i t l  life iml)risonment 
without co~~siclerntion of 1)ossibility 
of liarole. 8. v. ('oirirc7r, 468. 

R~?corct--I'rt~sunlptio~~ is in fayor  of 
record. 8. I.. Ctcylc, 134; correction 
of record ill snl)erior court ,  8. r .  
('reglc. 134 : Rnpreme Court  is  bou11t1 
by, Zctld C. J f ~ r l i l ~ ~ / b t t / y  .\-t~rso.ics. 
38.5. 

Rc?cortler's Court-Remow1 of judge 
of Recorder's Conrt, Reid c. Com- 
ri~insioircr~s, 351. 

I iefere l~ce  - C i'orc'lc)~ r.  .Ilt~Dorc(/trltl, 
404. 

Refornlntion of Instr~ul~e~~:s-l lr .! /c~ r.  
Sellers, 240. 

Registration-I:vi(le1icr held insilttic+ 
eilt to slion- tlnmage f r o r ~ ~  breac.11 of 
alleged npretment nut to register 
deed of trust .  Htr,ll c. Cl~r~istinirnci~,  
393 : ~~nreg i s r e re t l  i l i s r r u ~ n e ~ ~ t  good 
ns 1)et\vee11 parties. Goldxteirr c. 
Tvrrat Co., 383. 

Religions T,iberty - Courts have no  
lurisdictioii rmrer ecclesiastical mnt- 
ters. Rcid 2.. I Jo l~~ t s ton .  197. 

Religious Soci~ties-Title and  IU:III- 

a g e r i ~ e ~ ~ t  of 1)ropertp. Utwl I. .  Julrir- 
st011, 201. 

R~!r~iuiiitlers--Yc~ste(l re~~~ixi l iders  a lit1 
:~vcelei~ntion,  '2'1,itst C'o. 1.. .1fcF:rrc,11, 
1m. 

R I ~ I I I ~ I K - T V ~ ~ C I ~  t l e t e rn~ i~~a t iv ( .  ti~itl- 
ings a r e  11ot wtnblishetl. valise 111nst 
be reii~r~i~tled-Bostcc.II 1. .  Ros11.c.11, 
313. 

Ittq)entetl ('ol~vi~~tiol~s--IIigl~c.r 11el1:1lty 
for.  8. I.. ('ol(,j. 676. 

Rcs .I1117icnt~~-f'otrcIr ('o. 1.. I l r t~~ t~c~ l l ,  
432: llersolt not a l ~ r t y  to 11rior 
action not es to l~l~et l  11s j u d p r ~ i e ~ ~ t ,  
.llai.gtr it 1 . .  ll~.ool;s, ,727 : judgniel~t 
on counterclni~n for  items of 1)renc.h 
of const r i~ct i~?n cw~t rnc t .  bnr ~ 1 1 1 ~ -  

sequent nctinn fo r  otlirr i t e ~ n s  of 
breach. Gtritir rr. C'oi'11. I.. S ' k i t ~ ~ r ~  I., 
632. 

R ~ ~ s i t l e n C c ~ - ~ I ~ ~ ~ i t ~ e r  of n~mieil forces 
here solrly a s  result of niilitary I)] . -  

der is 11nt r ~ s i d e n t .  Hur t  1 . .  C'orcr.1~ 
Co.. 380 : of minor cl~iltl. I<nrX.t i. I.. 

111s. C'o.. 397. 
Rttsisting :.drrest-See - \ r r ~ s t .  
Rc~slmntlent S.;nl~rrior-(;. S .  20-71 .l 

r:xises 1111 ~ I ~ ~ I I I ~ I ~ I ~ ~ I I I I  tha t  o \v~i(>r  
was  o1)erator or t1i:it 1 1 ~  l~c r~u i t t e t l  
inconll~etent to clrivr, f Is11oi.11 c s  I.. 
Gilrwctlr . 6%. 

R€?3trnillillg Ortler-SCP I ~ l j l i ~ l e t i ~ ~ n s .  
R c v t r i c t i ~ e  Co\.ei~ni~ts-('reilte 11t2g;1- 

tive ea se~nen t s  withill S tn tn te  of 
Frauds.  Hcgc 1 . .  8cllc1.s. 240. 

Rc.siilti~ig Trnsl--Deceits 1.. f)cutrs. I ;  
871 tic 1.. Slr 11c. 66. 
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S m i t l ~  1.. Board of Etirtcatioir, 305. 
Sta tu te  of Frauds-See Frauds .  S ta t -  

u t e  of. 
Statutes-Co~istitutionnl 1)roscril)tion 

against  passage of qpecial ac t ,  Ttr,v- 
lor c. Rnciug dsso., SO: Goldsboro 
r. R. R..  216; S. v. Cheutilirtt, 401: 
general rules of construction. R o h -  
brtts 2.. Clrt7r'lotfe. 107: .Lllinirrr~ Co. 
1 . .  Sttrtc Hosl~i ta l .  320 : GI eo r~hovo  
c. Smitlr, 363; construction of pro- 
visos, Robbiirs 1.. Clr trvlotfc. I!); : 
construction of crin~in:l l  statutes.  
Hrirsoll c. Unzrsotl, 714: r e l ) e ,~ l  i ~ y  
iniplication, Golda7m.o 1'. 12. R.. 
2 l 6  ; s ta tu tory  prorisions become 
part  of inhurance contract. I3rort t t  

c. Ctrsitalf~i Co., GG6. 
Stipnlations-Cro1c1~11 1..  M(~Dorrgold, 

404. 
Stoclillolders-Right of n m ~ t d a n i ~ s  to 

~ w n p e l  y a y ~ n e n t  of diridenclq. .I-( 11cl 
1 . .  17cbcl. 401. 

Streets - Railroad right of way mny 
be assessed fo r  street  i1111)rore- 
n~en t s .  Go7dsbot.o r.  R. X.. 216: 
tledication of  street  held accepted 
by Act of Assenlbly. Scott c. 
Sh cicX clfortl. 738 : blind pedestriun 
held yuilty of contril)ntory negli- 
c rnce  bn r i~ ig  recorery fo r  fall  on 
s ~ t l e ~ r a l l i ,  Cook c. Tl7itrstoir-Snlorr. 
422. 

Snhrogation - Insurer  subrogat id  to 
rights is  1)royer 1):lrty. >.'li:r~b(~tlr 
('rtri I . .  Iloocrt',  36'3. 

Sn~n~nons-Serrice of sunin~ons  on 
foreign insurance conip~inies I)$ 
servic2e on I i~su rance  Comlniu4oner. 
Brrifs 1. .  Ills. Co., 4S3 : s e n  ice on 
~ io~ l r e s iden t  au to  o\\ ners. Hart 2'. 

('onclr Co., 35'3 : service by publics- 
t ion. Soslr Corrir+l/ 1.. All( 11. 343. 

Sund:~y-Stt~tnte l)roscribi~lg Stunday 
; ~ u t o  racing held ~ a l i d .  S.  c. Clrcst- 
11 r i f f .  401. 

Superior C'cinrtb-See Conr ts :  decision 
of superior court  on appeal f rom 
:~t ln i in is t ra t i re  board is binding on 
s11c.11 hoard.  J o l r t ~ ~ o i !  1. .  l~ocir'tl of 
Btlrtccitiotr. 36: defendant m:ly not 
be tr ied in Su1)erior Court  on oriqi- 
nil1 wnrrnnt  r s c e l ~ t  on appeal from 

conviction in lolrer Court. S .  c. 
Ba11Ls. 572. 

Supreme Court  - See Appeal nnd 
Error .  

Surreys-Po'kit)s c. Clarke, 24. 
Suspended Sentt?nces-S. c. ficl t1doc.k. 

382 ; 1 1 1  1.e Pczcell, 2SS ; S.  I . .  Culc. 
576. 

Tasation-\\'here one of t he  1)arties 
clnirns under t n s  foreclosure. county 
is  1)rol)er par:$ fo r  l)nrl)ose of tle- 
fending i t s  t i t le  to such 1)nrty. but 
such par ty  may not l i t igate any 
rights againsl county in tha t  nc- 
tion, Xiell!) c. I i c l l ~ .  146: necessnry 
es1)enses and  necessity fo r  vote. 
Gt~eertsbovo c. ~Sttritk, 363: at tack  
of foreclosure, S a s k  Co?i~t!l  r.  . l l -  
7crr. 343: 11urt:hase of p r o l w t y  a t  
t n s  foreclosure by ccstu i qrte trrc.st 
creates no t rus t ,  Retiic 1 ' .  B v ~ t k .  
3.52. 

Ti~ri-Evidence of ~legligence of t n s i  
driver in hit t ing lwclestrinn held for  
jnry, Iieuforr . .  Ttrzi Co.. 6S!J. 

Tenllwrnry Restraining Ortler - See 
l ~ ~ j ~ ~ n c t i o n s .  

Tenants  in C O I I I ~ ~ ~ O I I - C ~ ~ ~ ~ I / )  1.. ('1~11)i~. 
2S1. 

Telicler of P~irc~l iase  Price - Wllen 
necessary, l iol  tlcr' c. Vurtirr. :36!J. 

Theory of Trial--Change of tlieory in 
t r ia l  court  a!; justifying ~uis t r ia l .  
Ilordt.i,c 2,. .lfotot's, Iirc., 644. 

T l ~ r o u g l ~  Streets-Lociirg r.  Sl~l~it totr .  
273 ; .lItrt.sh b10.i~ L'. Patto.soit ,  441. 

Timber Deeds -- F r a u d  in l)rocenrini. 
N I P  of tinlber, I i c~ i t l~  c. l l ~ i l d ~ t ~ .  
672. 

Torts  - Par t icular  torts. see Seqli-  
gence and  1)articnlar tit1t.a of 
t o r t s :  liability of city fo r  negli- 
gence, see J1unioil)ill Corl)orations : 
liability of Sta te  for  negligence nn-  
der  S t a t e  Tor t  Clainis Act. see 
Btnte: joinder of parties fo r  rontri-  
bntion. Loci117 r.  Wll ittolr. 273 : 
Hoh1i.s 1 . .  Goodsol/, 207. 

Tort  C la i~ns  Ac t-Jo111t.roir 1.. Bout4  
of Edrtctrtio,~. 56 : Sttritlr 1.. B ~ u r d  
of Etl!tcation, 30.7 : All ia t~ct~  CO. 1.. 

s t a t e  Hospital .  32!): Floyd 1.. IIi!rll- 
~ I Y I , I I  Co~tr t~~i . ss io~i ,  461. 
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Tractor - S o t  motor vehicle within 
meaning of Motor T'ehicles Safety 
and Responsibility ;\ct, Bvolrrl 1 . .  

Crr,srttrltli Co., 666. 
Trade-.ict permitting (log race track 

lieltl nnconstitutional a s  violating 
.\rr. 11. see. 20, Taylor  I.. Rncirry 
. I S \ O . .  80. 

Traliumissible Es t a t e  - Seccrrell c. 
Clr ( s h  ire. 620. 

Tres1,ass To Try  Title-Action held 
t o  restrain nuisance a n d  not tres- 
11nw to t ry  title. Olccir I.. DcRrlilrl 
l o (  1rc.11. Iric.. .507 : actions, 1-orrlltrit 

1.. 1l7i1lircirrs, 732. 
Tresl~asser-Injury to person on or 

~ i r a r  track.  see Railroads. 
Trial-Trial of criminal rase-, see 

C ' r ~ n ~ i n a l  Law ; t r ia l  of particnlxr 
,~c t ions .  Gee ~ a r t i c n l a r  titles of ac- 
r ~ o m  : lwe-trial stipulations. Prole- 
lc,v e.  McDorcqnld, 404; admission 
of evidence conipetent for  restricted 
purpose, K e i t h  2%. W t l d e r ,  672 ; 
nonsuit, Bo?ccil c. D a r d c ~ i ,  11 ; IIcr-  
v~rrq v. Crceeh,  233 : Gaither c. S l ~ r ~ z -  
I IPI . .  ,532 ; Jf as11 b~rrir 1'. P i ~ t t o ' s o ~ l ,  
441 : Iieatoit v. To-ci Co., 689: H e w  
r11.1.r P. lIotor8, 644 ; Rcdd v. X eck- 
7olbrcrg C o z l ~ r t ~ ,  38.5 : J l m l ? ]  z'. S e f c s  
C'o.. 433 ; I f o  rirrg v. C r e e c l ~ ,  233 ; 
directed 1 erdict and  peremptory in- 
struction-. I I I  re 1T'cll o f  D ~ i h c .  344; 
Rerlrrolds v. E a r l ~ u .  3" ; instruc- 
tions. B117iwgs c. Renegar ,  17:  S. c. 
Street. 680; Mars lrbr t r~~ I,. Putter'- 
sorr, 441 ; Rcdd 1.. MecXlei~brcrg 1 111 - 
series, 383 ; issues, S c b e l  c. Sebcl .  
491: nlotion to set aside ~ e r d i c t  for  
bnrlirise in change of theory of tr ial ,  
I f c r ~ d r r x  v. X o t o r s ,  644: motion to 
set xside verdict a s  cont iary  to  
weight of evidence. ~ ~ c ~ L I ~ ~ c I L  c. 
Rlrt 7, I I ~ .  411 ; E l r ~ n h c l h  Crtri v. 
I loo! ( 1 . .  ,569; tr ial  by conrt  under 
agreement of lnr r ies .  Rerd c. J o h w  
stor1. 201. 

Trover and  C o n ~ e r s i o n  - Hevrtirg c. 
Cr cecl!, 233. 

Trusts-Clerk of conrt  has  no jliris- 
diction to enter defanlt  establi.11- 
nlg resulting t rus t ,  D e n ~ r s  r .  Deccr!P. 
1 :  purchase of 1)roperty a t  t ax  fore- 
c l t~snre  'rq (cstrtr qrtc ti rtst does not 

create resulting t rus t ,  Redic  c. 
B o ~ t l i ,  132: written t rus t ,  Bozcrir c. 
IM~.ilcir. 11 : resulting trusts,  Decrr~s 
I.. D c c ~ ~ r s .  1 : Uozcerb c. Dardeir. 11 ; 
Slr rtc 1.. Slr lie. 65 ; action to con- 
s t rue  t r ~ i s t .  Cut ler  1:. TT'itrficld, 55.7: 
costs and charges of administration.  
Bcorc~l l  c. Cheshir .~ ,  629: liniitn- 
tions of action to establish, B o l c c i ~  
r .  Dir~~ilcir. 11. 

rl i istr~ntl  Tontli Center - Courts will 
t ake  judicial notice t ha t  Unistrad 
T o ~ i t h  Center i s  1)enal institntioli, 
.-lllinlrce Co. 1.. S t n t e  Hospitnl ,  329. 

Yniversity of S o r t h  Carolina-17ni- 
versity sl lol~ld be made party w11w 
there is  possibility of escheat. C ~ c t -  
l o  c. SITiripcld. 553. 

"T:~iless"-Provision of policy tha t  i t  
not be valitl  inl less countersigned 
does not refer to t ime but an-  
thenticity. Prlt i t t  c .  1 / 1 8 .  Co., 725. 

"Th1ti1"-Prorision of policy tha t  i t  
not be valid unless countersignetl 
does not refer to t ime but anthen- 
ticity, Prit i t t  c. Ills. Co., 726. 

Lltilities Con~missioli - Certificate of 
conrenience and  necessity. 7.t ilit icn 
C O I I I .  1.. S tor]] .  103. 

Ynriance--See Pleadings. 
Yentlor a11d Purchaser-Right of liro- 

lier to co~nniission, see Brokers ;  
f r aud  in l~rocnrii ig sale of t i~nbe r .  
licit11 c. W i l d e r .  652: options. ICott- 
l o  1.. J l t ~ ~ V i i i .  360: Rf!]1107d8 I' .  1:'ur- 
le!l. 621 : necessity for  tender of 
l)nrchxse price, I i o t t l o  I.. Xortirr, 
369: action fo r  fa i lure  to coiiyey 
ease~lient apgurtenant.  C;oldst('ii~ I.. 
211.11st CO., 553. 

Yen11e - -\ctions involring rml ty .  
Dccrils r .  Dcolrs, 1. 

Yerdict-Power of conrt  to require 
jury to redeliberate. S. 1.. Girtliir, 
175 : directed verdict, f ~ r  I T  W i l l  o f  
Dr1X.e. 344: niotion to se t  aside ver- 
dict a s  being against  v-eight of evi- 
t l e ~ ~ c e  is addressed to discretion, 7.0- 
chrrr.cl~ c. Bfrckilei.. 411 : Eli=rtbctl! 
Cit!i r .  Hoovet.. 360. 

Yeeted and  Contingent Interests- 
&'fir rrc7l 1.. Clr c.811 ire. 629 ; accelera- 
tion. Tvitst Co. v. UcEwerz,  166. 
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- 
1-eterans Adn l in i s t r a t i o~~  - I n  pro- 

ceeding f o r  increase in allowance to 
dependent of permanently insane 
veteran,  distr ibutees and  Veterans 
Administration should be parties. 
Pat r ick  v. Trzcst Go.. 76. 

Waiver-By parent  of r ight to re- 
cover f o r  loss of earnings of infant.  
Sllields r. J f c I i a ~ ,  3 7 ;  doctrine of 
waiver applies to  forfeiture,  hut  
cannot operate to increase coverage 
of policy, Hun te r  c. I ~ ~ s r o , a n e e  Co.. 
393. 

W a r  JIe~norial-Greensboro Autlitori- 
nm,  G r e e ~ ~ s b o r o  c.  Snzitlt, 363. 

Warrant-See Indictnient a n d  War -  
r a n t ;  defendant may not be tr ied 
in  Superior Court  on original war-  
r an t  except on appeal f rom con- 
viction in lower court, S .  c. Ba~rlis .  
572. 

War ran ty  - Purchaser  nlay rescind 
contract  of sale for  breach of n a r -  
ranty,  I lel ldrix v. Voters, I I I~ . .  M4. 

Washouts-State held not liable fo r  
injury to motorist driving into 
washout.  Flo!/d c. IIi(llrrc.cr!~ COIII.. 
461. 

Wate r  a n d  Wate r  Courses-Rillaria11 
rights. I-ororg 1;. .~sIcc~rrlle. 61s : 
pollution, I - o ~ i ~ r g  c. -1slterille. 618. 

Weapon - Presuni l~t ion  fro111 killing 
with deadly weapon, see Homicide. 

Witlo\v's l l issent froni Will-Trrtet 
Co. v. XcEzaol,  166. 

W i f e s e e  Husband a n d  Wife :  in 
prosecution fo r  biganlous cohabita- 
tion, wife may testify a s  to  fnc t  of 
niarriage but  not a s  to abseuce of 
divorce, S. v. Hill, 409. 

Wildlife Protector-Doctrine of re- 
t rea t  a s  element of self defense does 
not apply to wildlife protector, S. 
2'. Ellis, 702. 

Wildlife Resources Coniniission- 
Ctilitics Corn c. Story.  103. 

Wills-Ineffective ~ m t i l  death  of tes- 
tator.  Vfl~rdiford c. V(~i l i l i fo~d.  4" ; 
caveat,  III r e  Ti11 of Drtkc, 344 : 
transmissible estate. S c n ~ r c l l  1.. 

Clleslr ire, 629 ; vested xnd contin- 

gent interest  and  remainders, Trrist 
Co. v. JIcEzten, 166;  Hun t~ne l l  v. 
Htirnmell, 254; Xorre l l  v. Bltiltlit~g 
. l imagc i~?e i~ t ,  264: Seniccll I ? .  Cl~esll- 
ire. 629 ; life estates and  remainders. 
Ozceu v. Gaies, 407 ; Edwards  z3.  
Edfoards,  694 ; renunciation of l ife 
ehtate and  al-celeration of r e n ~ a i n -  
der,  Tritst ('0. v. J f c E ~ a e ~ r .  166: 
designation of devisees and  legatees. 
Hw11rnre11 z'. Elic~niimll, 234; widow's 
dissent. Trrisr Co. v. McEfce~l,  166: 
conveyance by devisees a n d  estop- 
pel. Vorre l l  v. Bltildi~zg Jf(111ay~- 
I I I C I I ~ ,  264. 

Witnesses - Competency of evidence 
to inil)eac11 witness. PerXi~rs c. 
Clarke. 24 : Xoore  z'. Bezalla, 190 ; 
adverse p a r t r  must request tha t  
evidence competent fo r  purpose of 
corroboration be limited, S. I.. C o l ~ .  
- 7 6  ; expression of opinion on evi- 
dence by court  in interrogating ~ v i t -  
n e w  S.  v. Ir~ir~rbTes, 47:  l~ re t r in l  
e sa~n ina t ion .  Yow c. P I ~ ~ I I I U I L .  G ! ) :  
1)unirhment a s  fo r  contempt fo r  re- 
fusal to testify. Gol)/o~r 1.. Rs i t f~ .  
120: conipetency of attorney a s  n i t -  
ness. Hegc 1. S e l l o ~ s ,  240: e x l ~ e r t  
witness nlay lestify a s  to results  of 
blood test fo r  alcohol. S. 1.. Wtl- 
Irr~.tl. 2.59 : ol~inion e l  idence a s  to 
speed of car.  S. 2.. Bcckcr. H21 : 
may not teslify to ronclnsio~i of 
want  of rnental capacity. JleDc'rrtt 
1 . .  Clra~rdler, 677 ; i n  prosecutioii f o r  
biganlous collabitation, n-ife  nay 
testify a s  to fac t  of marriage 1111t 
not a s  to abbence of divorce. S. I.. 
Hill, 409. 

Worli and  Labor-Reco~ery 011 irn- 
plied contract ,  see Qtcnsr C o n t ~ ~ c t  

1V1)rking Capit:~l-Right of corlmrn- 
tion to set n.,ide profits for. \cahe1 
r .  > ~ h ( ~ l .  491. 

Worlinien's Coml)ensntion Act - Pee 
Master :11icl S~xrvant. 

Wrongful L)eat l~-I I I I I~OII  I.. Dtr rr..so~~. 
714. 

Zoni11g Ordiiianlce-IZol~bi~r,~ 1.. Clticr- 
loft(.. 197. 



ANALYTICAL INDEX.  

ABATEMENT AND REYIT'.IL. 

3 9. Pendency  of Action-Identity of Actions. 
Tlie owner of a n  automobile insti tuted action against  the on11c.r-opcrator of 

t he  other c a r  i nvoked  in the  collision. The  original defendailt had the  d r i ~ e r  
of plaintiff's c a r  and  a n  occupant thereof joined a s  addit ional defendants. The  
occupant of plaintiff's c a r  filed no cross-action a g ~ i a s t  tlie original defcnd:lnt, 
but  thereafter insti tuted a n  independent action against  him. Iffld:  Tlie secontl 
action is  not  subject  to abatement on the  yronnil of the  pendency of tlie f ir i t .  
since the  issues i n  the  second action \ \ e r e  not e\-entially a pa r t  of t he  first 
action a n d  did not have to  he  adjudicated therein. JIotyrrir z;. Ili-ooks, 325 

3 16 M. n e a t h  of Party a n d  Survival  of Action-Order of Dismissal o r  
Cont iuuance  a n d  J o i n d e r  of Par t ies .  

An action which survives d i sab i l i t~  or death  doe> not abate  unti l  a jndgnient 
of the  court  is entered to  t ha t  effect. Suw~jei-  z'. Corrcll, 681. 

The  power of t he  court  to  allon a n  action n hich inr r ix  er the  de;l tli of defrntl- 
a n t  to  be  continued against  defei~dant'c: lwrsonal r e p r e s w t a t i ~  e ol qnccecsor in 
interest may not be invoked by a plaintiff who has ltept his action in :I semi- 
dormant  condition for  a number of years and then called cletendant's heir into 
court  a f t e r  the  heir, by lapse of time, is  nnnblp to n~nlce good his defense or 
t ha t  defense nli ich the  anceztor might have niatle Ih~r l .  

Granting of motion to  abdte a f t e r  action hat1 b ~ e n  dorniant fo r  ~ l n ~ o s t  set en 
years lwld witliin discretionary power of t r ia l  court Ibrd  

ADJIINISTRATIVE LAW 

6. Review a n d  Subsequent  Proceedings.  
Where tlie Superior Court, on appeal from a n  a d l n i n i ~ t r a t i r e  board, holtln 

t ha t  certain findings a r e  not  supported by evidence nnd remands the  cause. the  
board is bound thereby and may not merely rephrase the  original findings . lud 
adopt them a s  so rephrased. Jolrtr.so)? 2'. I loard  of t ' d r ~ r f l t ~ o i ~ .  .;A. 

ADVERSE POSSESSIOS.  

5 9c. Color of Title-Fitting Description t o  L a n d  Claimed. 
h deed offered in evidence is color of title only a- t o  rlic land tleqignnted .lnd 

described in it. Sornzun v. Wrllin)~~,s. 732. 

APPEAL AND ERROR. 

1. Natu re  a n d  Grounds  of Appellate Jur isdic t ion  of Supreme  Cour t  i n  
General .  

Since dissimilarity a s  to a material  fac t  may call for  application of different 
principles of l a y ,  where the  -pecific determinntive fac ts  a r e  not established in 
tlie l o n e r  court ,  t he  Supreme Court  will not decide the  question zought to  be 
presented, since such decision would a iuo~ in t  to a n  advisory opinion on nbstr:lct 
questions. BosicelZ c Uosrccll. 51.5. 

The  Supreme Court, in the  exercise of i ts  snl)er\iqory pone r  o re r  lower 
courts, nil1 take  cognizance c r  ?11~i-o rn.otrc of t he  lack of authority of a na~necl 
guardian  ad litcm f o r  a nonexistent par ty .  Crctlo' z'. Ti7rt~fic7d. 5.55. 

hdjutlicntion of \vhetlier a mlmicipality ha- power to s~~pp lemer i t  funds  f u r  a 
\ t a r  rneluorial with n l o n e y ~  derived f rom sources other t han  taxat ion  should 
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not be niatle in tlie absence of t he  fac tual  da t a  a s  to tlie sonrce and charncter 
crf suc.11 f l~nds .  G ~ w ~ r u b o ~ ~ o  r. Smit lr ,  363. 

2. Juclgnients Appealable.  
Akn order overruling a demurrer  o i ~  fcrrrcs is not appealable. I,urr,qlelj v. 

Ta,vlor. 573. 
Ordinarily, a n  order of tlie l one r  court  overruling a deniurrer ur.c tcrrits is  not 

apl~eal:tble, hut  when the  case inrolves a ni:~tter of publit: interest  and  a con- 
tinniince of restraining order. t he  Supreme Court  may nevertheless entertain 
the :ippenl. Rcid 2.. Coinrs .  o f  P i lo t  J lorc~r tn i~ i ,  331. 

An appeal f rom a n  order entered on pre-trial  hearing sl~ecifying the  issue to 
be submitted to  tlie jury, is  premature  a n d  ni l1  be  dismissed without prejudice. 
Dc8B~.cr7r 1 L.. IIiqlr i r a ! ~  Cont..  GIG. 

§ 3. P a r t i e s  W h o  May Appeal. 
Appellee n i i~y not n~ai i l ta in  tlint appellant's claini is void and  tha t ,  therefore, 

ap1)ellant is not the  par ty  aggrieved by judgment in his f:lror for  a p a r t  of his 
c l a i~n .  \vl.c,li it is admitted in the pleadings tha t  the appel1:unt's niortgnge con- 
srilntetl i i  valid lien and  only the  anionnt of the indebtedness secnred is  contro- 
verteil, n fortiori nlien the  fac ts  upon the  invalidity of the  mortgage is assertccl 
do i ~ o t  appear  of record but  only in  the  brief. Bourc.cl1 u. Boatccll.  213. 

9 Gc ( 1 ) .  F o r m  a n d  Sufticiency of Objections a n d  Excc.ptions i n  General .  

Where  tlie court  enters a n  order str iking c3ertain paragraphs  from tlie plead- 
ings and  lilie\vise denying niotion to nialre a n  ildtlitional par ty  defendant,  a n  
ex(-eption particularizing objection solely to so 1n11cll of t he  order a s  str ikes t he  
~ a r a g r a p l i s ,  does not s111rl)ort nn assignment of er ror  to tlie refusal  to nialre t he  
addit ional par ty  defendant.  T o m c ~ .  I i tc . ,  L-. Iirt7ct11iiit.11 C'o., 4 3 .  

9 Bc (2) .  Except ion  t o  Judg lnen t  o r  t o  Signing of , Jud ;~men t .  
.\ sole esception to the  signing of t he  juclgment is sufficient to  present f m  

re\ie\\- tlie qws t ion  \I-lletlier e r ror  of law appears on the  face of the  record. 
Ciwic.lc!/ i - .  J IcDo~~( jc t ld .  404. 

-\ sole exception to the  jndgineat presents fo r  revie\\! t l ~ e  single question 
wlietlier tlie facts found support  tlie judgmcxnt, and does not present the  find- 
ing< of fac t  or tlie evidence ulson \vhich they a r e  based. Sni t s  2;. Iirs. Co. ,  483. 

§ Gc (3). Except ions  t o  F ind ings  of Fac t .  
An exception to  t he  finding of facts nli ich doea not point out any par t icular  

finding to which the  exception is  taken, is a broadside esception and does not 
raise the  question of tlie snfliciency of the  eridence to  support  the findings or 
any one or more of tlieni. Brorrr i i t~r~  r. H i l i ~ t p l ~ ~ ~ ! ~ .  2%; Suits  z.. Il ls .  Co. ,  483. 

3 6r ( 6 ) .  Requ i remen t  T h a t  M a t t e r  B e  Brough t  t o  Tr ia l  Cour t ' s  At tent ion  
t o  Suppor t  Except ion  t o  Cha~ege. 

I?\-c.eptions to the  qtntenimt of' tlie contentions of a par ty ,  not objected to  
an11 h r o l l ~ ~ l ~ t  to the  mlirt 's  nttention in ap t  time, a r e  ~ i n a r a i l i a c  on appeal. 
.Ilriorc3 1. Rr:nllrc. 1!)0. 

a 7.  I ' reserration of Grounds  of Review-;\lotions i n  Supe r io r  Court .  
The qnestion of the  snfliciency of the  evidence to justify t he  submission of a n  

i s s ~ i e  to the jury I~III-t  he prol~er ly  raised in tlie t r ia l  conrl and  may not be pre- 
w ~ ~ t t ~ d  for  the  fir-t time on appeal,  and w l l e ~ e  there is  no esce1,tion to t he  sub- 
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A P P E A L  AXD ERROR-Cont i ) iued ,  

mission of the issue of coutributory negligence and no request for i~lstructiona 
thereon, appellant may not challenge tlle sufficiency of the e\idence to support 
the ~ e r d i c t  of the jury on that issue, notwithstanding formal motion to set aside 
the verd~ct  011 tllnt issue as  being contrary to tlie law alicl the e\ iclence. C11:a- 
beth C ~ t r j  v. Hoover ,  369. 

5 I .  Term of Supreme Court to  Which Appeal Must Be Taken. 
Where judgment is entered in 1111 action tried a t  a term prior to the converiiu~ 

of the Supreme Court, the itype,ll must be take11 to that term of the Supreuie 
Court. 5'. v. E'r.ecmaii, 78. 

§ 22. Conclusiveness and Eifect of Record. 
The Supreme Court is bouud by the record. Redd c. V e t  k l e , ~ b u i y  S ~ I I  $prtt'.,', 

383. 

§ 23. b'o1m1 and Requisites of Assignments of Error. 
The fu~ict ior~ of the assigl~ment of errors is to group and bring fornard suc311 

of the esceptions previously noted in the case on appeal as  appellant desires to 
preserve aud present for rerien.. S u i t s  u. 111s. Co., 4~83. 

An assignment of error should present a single question of law for consider- 
ation by a n  appellate court. Spears  c. Raildolpll,  6 .3 .  

Where the exceptions are  not grouped, the assigrlments of error will not be 
considered, but tlie appeal itself nil1 be treated as  all excel~tion to the judgmeut. 
Ell is  c. R. R., 747. 

3 4 Secessitp of 1Sxception to Support Assignment of Error. 
An assigilmerit of error not supported by a n  exception will be disregarded. 

This rule is ~i~ant latory and will be ei~forced ca. ,tler.o tilotfc. Suite u. Ills. Co.. 
483. 

3 29. Abandonment of Exceptions b) Failure to l)iscuss in  the  Brief. 

h groul~cl of objection not diacubsed by a11l)elluuts in their brief is deemed 
abnndoued. hky iro lds  l;. E a r l y ,  221. 

Exceptions uot brought forward us separate assignluents of error and not 
discusseil in the brief are  deemed aba~idonecl. i ie i t l l  1;. IT-iltler, 672 ; S. I;. 

C i o i ~ l o ~ l ,  326 ; 8. I;. Cole, 576 ; S .  c, ~ ' a u l l c ~ e r ,  609 ; AS. c. I l ~ i l l i u ~ i ~ . ~ ,  2.59. 

5 87 J(?. Stipulations of Parties. 

Where the complaint and affidarits are  sufficient to support the conclusion 
that clefendants hat1 entered upon plaintifis' liil~d and were maintaining t l ~ e r e o ~ ~  
a continuous nuisalice, defendants may not contend that plilintift's liad wniretl 
the al legat io~~s as  to riuisill~ce by agreeing to defendants' statement of case on 
appeal that the action was for trespass to try title, since the veritied couiplai~it, 
ntfklavits ant1 orders also npl)ear in tlle case on appeal. Orcol z. DeBruIrl, .ZIT. 

5 88. Presumptions and Burden of Showing Error. 

The burden is on appellant ]lot only to s l~ow error, but to show 1)rejudiclial 
error amount~ng to the ileliial of some substantial right. B~l l r tc t~s  L Reirccja~.. 
17 ; S. c. Pooloa. 332 ; S p e a i s  c. IZuitdolpl~, 6.59. 

5 39b. Er ror  Harmless Because of Answer of J u r ~  to Another Issue. 

Where, upon the stipulations of the parties, their righra are  dependent ulmn 
the nnsner to the first issne, any error in the charge reltiti~lg to tt snbsrqnent 
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ibsue, nliicli ib mere surplnsage, c3annot be prejudicial. 12cdd v. Xecklfnbrirg 
Xrii.so.it s,  38.7. 

$j 39e. Harnlless and Prejudicial Er ror  in  Adn~ission or Excllision of Evi. 
dcnce. 

The admission of technically i~lconiyetent testimony as to a collateral matter 
cannot justify a new trial when it is apparent that; it could not have influenced 
the jury in its clecisio~i on the issue in ilispntt~. PI i'liiiis v. Clarke, 24. 

Appellant niay not coniplai~i of the admission of evicence upon an issue 
:~n<wered by the jnry in his favor. J l o o ~ ~ c  2%. Ucxtlla, 190. 

The esclnsion of ericlence cannot be held prejudicial when evidence of the 
same import is thereafter admitted. Hcge c. Se1lo.s. 240; Redd v. Mecklew 
b r i ~ v  Src~.scrics, 355 : Spears r. Rarrdolpl~. 6.59. 

Where the record does not show wliat tlie answer of the witness would have 
1)eeri. appellant fails to show that the esclusioi~ of the evidmce was prejudicial. 
Zbid. 

And tliic rule al>plies even tliougl~ the question is asked cn cross-esamination. 
R. e. Poo7os, 382. 

Wlieie it does not appear in what wty  the answer of a witness would have 
been material or that its exclusion was prejudicinl, a n  eweption to the escln- 
biou of the testimony callnot be sustained. Hege z'. Sellars, 240. 

Where it  is s t i ~ u l a t e d  that if the jury shoulcl find that the contract alleged 
e ~ i s t e d  between tlie parties. plaintid would be entitled to recover a stipulated 
sum, wlirther an officer of defendant considtlred tlie anio ~ n t  theretofore paid 
l\laiiitiff full con~pel~sntion for his services, is immaterial and esc l~~s ion  of 
testimony of the officer to this effect cannot be prejndicia . Redd z'. Afecklcir- 
brcrg Xiirxcries, 3%. 

$j 40c. Review of Injunctirc. Proceedings. 
On appeal from tlie continuance of a temporary restraining order, the Su- 

preme Coi~r t  may reriew the evidence in order to determine on appeal whether 
the order was justified. O ~ c i i  c. DeBrrel~l Agerrcu, 698. 

9 40d. Review of Findings of Fact.  
111 a trial by tlie court by agreement, the court's findings of fact are  as  effec- 

tiye as the verdict of a jnry, and are  conclusive on appeal if there is competent 
evidence to support them. Rcid e. Jolinston, 201. 

Where the eridence is not in the record, it will be presuiiied that the findings 
of fact are  supported by evidence. Bt.ofoii~ty c. Hzcmphl-ey, 285. 

Even in tlie nbsence of statutory requiremmt, the lower court must find tlie 
luaterial facts ill order that its co~iclnsions of law n ~ a y  btl properly reviewed, 
hut in the absence of request that such findings of fact be made it will be pre- 
smned that tlie cowt  fomltl facts upon supporting evidence sufficient to sustain 
the j~~tlu~iieiit .  Illo~v,is 1'. 1T7ilX.i~18. 307. 

Where jnitpnent is entered 11~011 misapprehension of aw, presumption of 
fintlinp fro111 si~pportiilg widence does not obtain. Ibid. 

Where rnlinpi are  iuade 11nder a misapprehension of the law or the facts, the 
prnvticr is to rncnte c11c11 rulings and re~iiand tlie cause for further proceedings 
ac to j i i s t i~e  appertains and the rights of tlie parties mag require. Zbid. 

In  a trial by the court under agreement of the parties, motions for nonsuit 
ant1 to set aside the filldings of fnct on tlie gronnd that the findings are  not 
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A P P E A L  A N D  E R K O R - C ' O I ! ~ I I ~  11~d.  

snpl)orted by evidence require a derermination only of \vlietlier c l~e re  is conil~e- 
rent evidence in the  record sufficient to support  those findings which a r e  neces- 
sary  to sustain tlie conclusions of law of the  coilrt. Scot t  c. Sl~ac l i l c for t l ,  738. 

# 4Of. Re\iew of Orders on Motions to Strike. 

Smce tlie prejntlicial effect of objectionable allegations in a pleading otdi-  
naril3- arises f r o n ~  ,I reacliiiq of such allegations to the  jury,  i t  would seem t h a t  
sucli nllezations coulcl not be prejnclicial in a hearing before the  clerk. Gtrllr- 
IllolT v, lflylllccr,y c o n 1 ,  330. 

Tlie clenying o r  granting of a ~uo t ion  to s t r ike  allegations from a pleaclillg 
under tlie provisions of G.S. 1-133 will not  he  disturbed on appeal unless i t  is  
u~ut le  to appear  t ha t  appellant ~ n s  prejudiced thereby. I b i d .  

17pon appeal f rom a ruling u ~ o n  a motion to <trike,  the  Supreme Court nil1 
not 11ndertu1;e to  char t  the  course of the  t r ia l  in ad\  ance of t he  hearing. I h i d .  

48. Partial Sew Trial. 
I n  this actiou fo r  wrongful death  and fo r  personal injuries betlveen tlie dnte 

of injnry and death,  and  for  proprr ty  damage sustained in t he  cullision. e r ror  
relating to contribntory negligence was ccomluitted in tlie tr ial .  The  jury an-  
swered in the  negative tlie issue of \vlietlier intestate was  killed tlirougli tlie 
neglixelicc of tlefendants, but  i t  appeared from the record tha t  the  ansn.er to 
this issue was  predicated upon a findi~ig tha t  in tes t~r te  did not die a s  a result 
of the  injuries sustnined in t he  accident. Ilelltl: Tlie e r ro r  requires only a 
par t ia l  new t r ia l  and  tlie verdict 011 1,he ctnrlse of aetioll for  n-rongf~ii  tleutll Iriii 
stantl, since i t  is entirely separuhle f rom the  others m d  the  er ror  could not 
11:ir-e nffectetl the  jury's rertlict in tli:ir c;r l lv.  1l i11so11  r .  l)arr.ao~r. 514. 

§ 50. Remand. 
Where the  controvrrtetl anit deternlinntire facts :ire not estal~lislietl by nd- 

niission, o r  findings snl~porteil  by eritl(.nc:r, o r  rertlict of tlie jury. t he  cause 
m ~ l s t  be remanded. U o s  rrc'll c. Bris rcc.11. .7l.?. 

# 51a. Ik?w of the Case. 
L)ecisio~i on ny~pea l~becon~es  tlie Ian- of tlie case and is c o n t r o l l i ~ ~ g  \\-lien rlie 

identical question is thereafter 1)resentetl. 1Iobli.s r .  / ; O I J I ~ I I I U I I .  2!)7. 

# .TIC. Intcsrpretation of Derision of Suprenie ('onrt. 
An opinion of the  Snprerne Court  should he  conairleretl in the  light of the 

f a c t  in tlitb 11artic.nlar c:nse in n-liicli i t  m3s tlrlirert~tl. M I I ~ ~ I I I I  1.. J : i ~ ~ l ; . s ,  527. 

# 3. Criminal Liability for Resisting Arrest. 

An intlictulent charging rhnt defendant did n n l n ~ f n l l y  "rtjsisr. delay anti 
obstrnct  a public officer in discharge nnd n t t en i l~ t i~ ig  to tliscli;~rge the  duty of 
his office . . ." is insufficient to  charqr  rlie oli'ense of resistin- nrrcsr. S'. r. 
S r o t t .  158: S. v. 3 ' n ~ l k ~ c r . .  600. 

S. Liabilities on Bail Bonds. 
Seitl ier  t he  solicitor nor the court  is under clnty to  ail\ iue the  uurety on :in 

nppenmuce bond of the  progress of tlie case in court, t he  surr t )  being entitled 
only to notice of default  g i ~ e n  by serxil-e of the  \c1 f a .  S. t .  Htr~.rcl l .  204 
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ARSON. 

# 1. N a t u r e  a n d  E lemen t s  of t h e  Offense in General .  
I n  order to  prove the  cor.prts dclicti in a prosecution fo r  arson, t he  s t a t e  ninst 

show not only the  bnrning of tlie honse o r  other structure,  but  also t h a t  the  
burning was  caused by criniinal nieans. S. z'. T11onru.c.. 337. 

# 7. Sufficiency of Evirlence a n d  Sonsu i t .  
The  cor~pus clelicti may be established by direct or by circumstantial  evidence. 

A'. r. Thomas. 337. 
1)efendant's confession and  evidence a l izc~~dc establishing the  corpus delicti 

lrcld sufficient to  be submitted to  the  jury. Ibid.  

ASShVLll .  
# 8. Degrees  of Assault .  

.in assault  wit11 in tent  to  kill, \vitliout a1 ernlent of tlw infliction of serious 
injury,  is  a misdemeanor. 8. 2'. 1,'To~d. 298. 
,in assault  on a female committed by a man or boy o.,.er eighteen years  of 

a q l  is not a simple assault  according to  t he  usually accepted meaning of t h a t  
ch:~rge.  I t  is a niisclemennor punishable in the  discretion of t he  court. Ibid. 

# 14. I n s t ~ ~ u c t i o n s  i n  Prosecut ions  f o r  Assault .  
In  n proeemt io~ l  fo r  assault ,  where defendant's evidence tends to show t h a t  

t he  shooting was  accidental or by misadventure caused by a tussle over t he  
pistol which the  prosecuting witness had pointed a t  him, defendant has  a sub- 
s tant ia l  legal r ight to have tlie judge declare and  espla jn  the  lam arising on 
th is  evidence, and  fa i lure  of t he  court  to do so is  prejudicial  error.  X. v. F l o ~ d ,  
298. 

The  charge of the  court  construed contextually is held to h a r e  properly in- 
structed the  jury tha t  the  plea of self-defense \ \ a s  available to defendant if 
defendant did not provoke the  assaul t  and  if he  did no t  use more force than  
rensonably appeared to be  necessary to  repel a n  assaul t  or threatened assaul t  
against  him. P, c .  Ccplrus, 562. 

ATTORNEY ASD CLIEST.  

# 6. Scope of Author i ty .  
'The fac t  t h a t  one of t he  attorneys representing the  employer in a n  action 

against  t he  th i rd  person tort-feasors had  theretofore represented the  employee 
in  a n  action against  t he  same defendants, does not import  t h a t  such attorney 
was  representilig tlie employer in t he  form111 action, sincze the  relationship of 
employer and employee in itself does not confer t he  power upon the  one to  
represent or bind the  other in litigation. Conclr C'o. P. Bitrrell, 432. 

# 9. Test imony by Attorne)' a t  Tr ia l .  
It is  con~petent  for  a n  attorney who is avtively participating in the  t r ia l  to 

testify a s  to mat ters  \vhich transpired in  a conference of the  parties prior to 
t l l ~  c20ntroversy fo r  the  purpose of contradicTing the  testimony of a witness of 
t h r  opposing par ty  a s  to  such matters.  Hc(jc v. Sclle~.s, 210. 

AUTOJIOBILES. 

§ 6. Breach  of W a r r a n t y  i n  Sale.  
Action lreltl one to rescind purchase of auto  for  b r e a c i  of warranty  of me- 

chanical condition of automobile. Heudri ,r  z'. Motors, 644. 
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§ 7. Safety Statutes and Ordinances in General. 
The doctrine of foreseeability npl~lies e w n  tllougll t he  actiou is b a s ~ d  on the  

violation of n motor vehicle r e g u l a t i o ~ ~ .  I{illi~i!/.s c. Re ! i e{ /o~ , .  17. 
\There the  violntion uf ;I crilninal s ta tu te  regulating the  operation of motor 

vel~icles is relietl upoll ill n civil : l c t , i o~~  a s  constituting ~~eg l igence  p o  S P ,  the  
s ta tu te  must be strictly colistrnetl a s  :I c r i ~ i l i l ~ a l  s ta tu te .  and f u r t l ~ e r .  ~1ai11tilT 
1111wt slro\v t ha t  i ts  violation \vns n l ) ro s in~n te  cause of the  wcident .  1Ii11.sott 
c. IJalc-soii. 714. 

9 Hc. Turning and Stopping. 
Fi r s t  of f o ~ i r  in l inr tilrned right into side road witliont giving signal. 

forcing secontl c a r  to stoy. Third  ca r  came to  stop, b i ~ t  four th  ca r  collided \\.itti 
r ea r  of third car.  ilamaging four th  car.  I l c l d :  Evidence was  sufficient for ,jury 
on issue of negligence of tlriver of fourtll c a r  in action l ~ y  owner of four th  c.;rr 
to recover tlamage. I1i.s. P o .  c. J f o t o r s ,  67. 

8 8g. Skidding. 
Tlie mere skidding of n 111otor vcl~icle does not iinply 11eg1igenc.e. C'octvli ( l o .  

v. 13 11 rrcll.  432. 

$ 8i. Intersections ancl Through Streets. 
The tlriver of a ca r  along the  cloini~laat liiglr\v;1y llns the  right ro assume t l ~ t  

the  tlriver along the  servient lrighwuy will obey the nlandates of our  trattic 
regulations n11c1 stop o r  yieltl tlie right o f  n-ny befort1 entering the  i n t r r s r c t i o ~ ~  
in t l i ~  absence of :my fac t  or circlrn1st;rnce sufficient to put hi111 011 ~ r ~ t i ( . e  to 
the  co~i t rar>- .  J,oci~!{j  v. l171r i t to!! .  273. 

Driver entering intersevtion fiwt lins r ight of v u y  over c3;rr entering s t~cl i  
i~ i terscc t io~l  f r o ~ ~ i  left. I I (z~.r i .so)~ v. I i o p / ) .  40s. 

Wlien a ~no to r i s t  traveling on n ( I I I I I ~ ~ I I ~ I ~ ~  highwxy and ;I ~no to r i s t  t r n v e l i ~ ~ g  
on a n  intrrsrcting servit3nt 1iigllw;ry al~protlcli the  intersectio~l of the two Iiigh- 
n a y s  so ~ i e a r l y  a t  t he  same time t h a t  ei ther one or tht. other ~ i iu s t  yicl(1 the 
right of \vny or else crcate a dmlgerous traftir 11;1znrd, i t  is the  t l l~ ty  of tlir 
111otorii.t o ~ i  tile servient lrighn-ny to slow tlown antl, if 1lecess:lry. sto], all11 yit'l~l 
the  right of way. . l la i~sl lb!c~.~i  0. P o f t o ' s o ~ i ,  441. 

111 the  al)sence of some f i ~ c t  or c i rc l~l i~s tance  suffic~ir~it to 11nt 11 I I I ~ I I ~  of or11i- 
nary  l)rutlenc.e on notice tlrxt the  motorist traveling 1111 the  sen-ient l~i<li \v;~y 
docs not i ~ i t ( w l  to. or cilli~iot slon. t lonn in t ime to, yield the riglit of way, the  
faillire of n 11iotorist 011 the  t lo~l i i~ iant  liigll~vay to  1;rrp n prolwr lookout c,annot 
conqtitntts (nlc of the  1)rosilonte causes of n collision x t  the  intersection, s i ~ ~ c e  
linder such circ.n~ustnnc.r.:rs tlrr ~uo to r i ? t  on the tloniinant hiqlirvay has  tlie right 
to ;lssuine t11;rt the motorist on the  servinrt  higli\vay will yieltl tlir r ight of w a y  
a s  reqnirecl by law. Ihi t l .  

I t  is  tlie tlnty of n motorist traveling along a clolui~lxnt liighw:~y to 1;eel) :L 
prolwr loolto~it. nird whcre a person of ordinary prudence who is keeping a 
proper loolio~it \vould see and  apl~relientl t,hnt a motorist t r n v e l i ~ ~ g  along a scrv- 
ient liighn-ny nl~l)roacliing the intersection wi th  t he  domillant higlr\v;~y is tr;r\-- 
eliirg a t  r;ucll lligli r a t e  of speed tha t  he  cannot or will not  stop and  yicxld the  
right of \\.ny, or would apprehend any other circumstallce sufficient to  give him 
such notice. and  s u c l ~  circumstance is a l ~ p a r e ~ l t  to a driver aloilg t he  dominant 
highway in t ime to  enable him to stop or s l o \ ~  donm so a s  to  avoid collision, tlie 
failure of t he  d r i r e r  along the  dominant highway to  keep a proper lookout 
and r e d w e  speed constitutes a proximate cause of the  resulting collision. Zbid. 
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9 12d. Speed-Business Districts. 
Whether a motorist is traveling in a business district within the purview of 

G.S 20-3s ( a )  is to be determined with reference to the frontage along the 
street or highway on wliicli lir is traveling, and conclitio~~s along intersecting 
streetq or highways are to be excluded froin consideration. Hinson v. Dazcsou, 
714. 

A building used for business punposes need not be in actual contact with the 
front property line, but fronts upon the street or highway within the purview 
of G.S. 20-38 ( a )  if the space intervening between the fron~,  of the building and 
the front property line and used aq a means of access to the building is reason- 
able in eutent. Ib id .  

A business district within the purview of G.S. 20-38 ( a )  is to be determined 
on 111e basis of frontage actually occupied by buildings when their side lines 
a re  projected or extended to the street or highway, without taking into con- 
sideration the open spaces between the buildings, notwithbtanding such spaces 
may be used for business purposes or incident to the operation of a business 
estnblishment. Ib id .  

A district is a business district within the purview of G S. 20-38 ( a )  if 75% 
or more of the frontage for a distance for 300 feet or more on either side of the 
street or higli\vay is occupied by buildings in use for business purposes, and i t  
is not required that  the frontage on both sides of the street or highway should 
he so used. Ib id .  

Speed less than 20 miles per hour in business district is unlawful if greater 
than reasonable and prudent under the circumstances. IZ; id. 

14. Following Vehicles Traveling in  Same Direction. 
Firs t  of four cars in line turned right into side road without giving signal, 

forcing second car to stop. Third car came to stop, but fourth car collided 
with rear of third car, damaging fourth car.  Beld: Evidence was sufficient 
for jury on issue of negligence of driver of fourth car in action by owner of 
fourth car  to recover damage. Ills. Co. v. Votors, 67. 

§ 16. Pedestrians. 
It is the duty of a pedestrian on a highway to yield the right of way to 

vehicular traffic. Alfoom 9. Becalla, 190. 
But  failure to do so is not negligence per se, but  only evidence of negligence. 

Ibid. 
The driver of a vehicle is required to yield the right of way to a pedestrian 

crossing a street along an  unmarlred crosswalk a t  an  intersection a t  which 
traffic control signals are  not in operation. I ieato,~ v.  Tax,' Co., 389. 

A pedestrian crossing the highway a t  a place which is not within a marked 
cross-wall: or within an unmarlred cross-walk a t  an  intersection, is under duty 
to yield the right of way to vehicles along the highway, G.S.  20-174 ( a ) ,  subject 
to the dnty of a motorist to exercise due care to avoid colliding with any 
pedestrinn and to gire  ~varning by sounding horn whenever necessary. Garnzo?~ 
1.. Tlronzas, 412. 

Evidence of negligence of taxi driver in hitting pedestrian crossing street to 
board bus lrcld sufficient for jury. I ieato?~ v. T a r i  Co., 68E1. 

$, 18b. Segligence and  Proximate Cause. 
The doctrine of foreseeability applies even though the action is based on the 

violation of a motor vehicle regulation. Billii~!/s c. Rejregur, 17. 
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# 1813. Concurring Negligence. 
Upon facts alleged, negligence of driver along servient highway was sole 

pro\-~inwte cause of collision, ant1 demurrer of d r i ~  er along dominant highnay 
shoultl ha1 e bren sustained in action b j  gnrst. Lov~try v. Trl~itto?7, 273. 

Upon evidence, neg1igenc.e of (1ri~-er along street in traveling a t  excessive 
speed, and negligence of driver of trl~clc in coming into street from p r i ~ - ~ ~ t e  
driveway without lights or signal and without maintaining proper lookout, 
conclirreil in causing collision. IIolbiool~ v. Pagc ,  487. 

§ 18g  (2). Kelevancy and Co~~lpc tenry  of Evidence. 
Where the question of intestate's into\-ication a t  the time of the fatal acci- 

dent is germane on the issue of contributory negligence, testimony that  he was 
intoxicated some one and one-half hours prior to the accident, when considered 
n it11 the other evidence of his intoxication a1mo.t up to the time of the accident, 
1s lrcltl competent as  having some bearing on his condition a t  the time of the 
accident, the weight of the eridence being for the jury. JIoorr v. Beznlla, 190. 

# 18g (4 ) .  Opinion Evidence a s  t o  Speed. 
It is competent for a person of ordinary intelligence and experience to express 

an opinion from his observation of a car as  to its speed, and while such  it- 
ness's opportunity to judge generally relates to the weight of his testimony 
rather than to its admissibility, where the witness has no rrasonable oppor- 
tunity to judge the speed of the car, his testimony in regard thereto is without 
probative force. S. c. Beckcr, 321. 

The witness testified that she first saw tlefendmlt's car when it was o n l ~  15 
feet away, and that she then looked toward her husband, who was in front of 
her, and san- him shove her son out of the pathway of the car before it  struck 
her and her daughters. Other evidence established tliat defendant's car came 
to a coniplete stop n-ithin 8 or 10 feet after the impact. Hcld: Under the cir- 
cunlstancrs and in the light of the physical facts the witness's tcstilnony that 
The car was trnreling a t  a speed of 53 miles per hour when she saw it, is with- 
out probative value. I b i d .  

Testimony of a witness that the automobile in question was traveling between 
3.5 and 40 miles per hour. there being no testimony of a greater speed. nlay not 
be considered ns tencling to show a speed in excess of 33 miles per hour. Himon 
v. Dazcson, 714. 

§ 18g  (5). Physical Facts a t  Scene. 
The physical facts a t  the scene of the accident may speak louder than the 

testimony of the witness. S. 2.. Beckel-, 321. 

5 1 8 h  (2). Sufficiency of Evidence of Xegligence and Nonsuit. 
This action was instituted to recover damages resulting from a collision a t  

a n  intersection of streets in a municipality Plaintiff's evidence that she 
rntered the intersection first arid that defendants entered the intersection from 
her left, is sufficient to take the case to the jury over defendants' motion to 
nonsuit. IInrrison c. ICnpp, 408. 

Evidence Ircld snfficient for jury on question of whether skidding of vehicle 
wns result of negligence. Coac71 Co. c. Burrell. 432. 

The portions of the evidence favorable to plaintiff. considered in the light 
most farorable to her and giving her every reasonable intendment therefrom, 
to the effect tliat she 1%-as crossing a t  a n  intersection of streets and was struck, 



\vlieii she  was  approsiiuately two-thirds of tlie XT-ay across, by defendant's t a s i  
which was  d r i r en  out  f rom behind the  bus plaintiff' intei ded to board, is Irt'ltl 
to  justify the  inferelice of iiegligence on tlie pa r t  of the  t , ix i  driver a s  a proxi- 
ilia te  cause of he r  injuries, and  nonsuit  was  improper. Iic7atot~ v. Taxi  Co., 589. 

!Che evidence tended to s l ~ o w  t h a t  four  cars  were tra7:eliug in  line upon a 
tlwee-lane l i i g l~~vny ,  tha t  the  driver of tlie f ront  c a r  inade a right t u rn  into a 
side rand without giving a signal, forcing the second d r i r e r  i n  line to  stoil ill 
order to  avoid hit t ing the  first car ,  tliat tlie d r i r e r  of the  tliird ca r  brought it 
to  ;I stop withunt colliding \\-it11 the  second car,  and  tha t  tlie driver of the  four th  
c a r  collided ~ ~ i t l i  the  r ea r  of the  tliird car .  There  were  no vehicles approarli- 
iiig froiu the  op1)osite direction. Held: The  evidence \\-as sufficient to  o ~ e r r u l e  
nousnit in :ni action by the  owner of the  f o u ~ t l i  c a r  against  i t s  d r i r e r  to recover 
fo r  the  tlaiuage to the  car.  Ills. Co. c. J f o t o t ~ ,  G T .  

5 1811 (3). Sufflciencsy of Evidence  of Contr ibutory  :Fegligence a n d  S o n -  
suit .  

I3~idence  tliat pedestrian was intoxicated shortly before the  accident and  
failed to yield riglit of way to uiotorist 71eld to require subniissioi~ of pecles- 
tr ian's  contributory iiegligence to jury.  U o o w  r .  Bc:trlltr, 100. 

Evidence lreltl to show coiitributory negligence on par t  of pedestrian s t ruck 
while crossing open highway Gut molr c. Tlron~as,  412. 

In this action by tlie o n n e r  of a bus to recover fo r  c la iu~ges  to  the  bus resnlt- 
ing fro111 n collision wit11 n tractor-trailer ,  the  eT idence is Itcld riot to  show 
contriburury negligence a s  a 111atter of law on the  p a r t  cf the  bus dr i rer .  a n d  
denial  of clefendants' niotion for  i n r o l m ~ t a r y  nonsuit WE s proper. Coaclr Co. 
1%.  Ufct.~ ell. 432. 

Solisuit  011 ground tliat ~no to r i s t  traveling on doillinnlit highway s l~ou ld  liave 
seen t h a t  niotorist traveling on servient highway v-as going a t  escesqive speed 
re11derili.g i t  iiiilmssible for  hi111 to  stop before entering i i~tersection,  lrcld prop- 
erly denied. U u t ~ s l r b ~ i t ~ ~ i  u. I'attcwoir, 441. 

5 1811 ( 4 ) .  Sufficiency of Evidence  a n d  S o n s u i t  o n  I s sue  of Concur r ing  
a n d  In t e rven ing  Segligence.  

Evidence lreld sufficient on issue of conc*urriiig neg1ig;ence of driver along 
s t ree t  in going a t  excessive speed, a n d  driver coii~ing out of private d r i ~ e n a y  
inlo s t ree t  witlront lights a n d  wi t l~on t  nmi~ltainii ig prolwr lookout, and  there- 
fore iionsnit reqnestecl by one tlefeiid:~nt on ground tliat negligence of otlier 
tiefendant was  sole pruxinmte cause of collision, was  l~roper ly  denied. I iol-  
b1'0o7; o. Pagc9, -187. 

5 18i. Ins t ruct ions  i n  A u t o  Accident Cases. 
The  fa i lure  of tlie court  to charge the  law concerning: tlie operation of a n  

nntomobile while under tlie iiitiuei~ce of i i i toxicati~ig liquor lreltl not error,  there 
being neither nllrgntion nor  proof t h a t  defer~dant  a t  the  time was  o1)eratins liis 
c a r  while under tlie influence of intoxicating liquor. Billirfps c. Reire!~nt.. IF. 

Where it is  app;lrent fro111 a p la t  iiitroduced ill evidence tliat the  testi i i~ony 
of the  ~vitnesses i11 regartl to the  frontage along the  l l ig l i~my used for  bnsiiiess 
purposes included not only the  buildings but the  ol)eii spa-es betv-eel1 the bnild- 
ings and  tha t  the  evidence, when so considered, discloses t lmt the  a r ea  \vns iiot 
:i business distr ict  w i t l ~ i i ~  the  1)nrview of G.S.  20-3s ( a ) ,  ml ilistructioii to the 
effect tlint if defendant was  tlriring in excess of 20 iniles :jer lionr in a l)~iriuess 
l i t r i t  1 e l  I 1 1 v f 1 1  s t  1 1  e l  for  r e l i i l  e r r .  I l i ~ r ~ o t ~  
2'. Da icso~r, 714. 
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# 2'3. Sctions by  Guest o r  Passenger Against Owner. 

111 this action by adniinistrator of g w s t  in car against owner, the evidence 
is 11 t ld insufficient to sllow that owner was drix-ing or tllat owner in any manner 
i n t e ~ f ~ r e t l  with ol)eration of car by the driver, and nonsnit was proper. O s b o m e  
r. G i l l ~ ~ c t l r .  683. 

G.S. 20-71.1 does not raise l~resunlption that owner was driving or that he 
permitted incompetent to drive. Ibiil .  

24 jfi e. Sufficiency of Evidence on Issue of Rcspondeat Superior. 
Where the theory of tlie con~plaint is that defendant ~ v a s  driving the car or 

that it was being driven by another under defendant's direction and control, 
and there is no allegation of agency or of neglirence of on  alleged agent, plxin- 
tiff cannot call to his aid the l~rovisions of (;.S. 20-71.1 to prove that  defendant 
hiinbelf \ms operating the car or had entrusted its operation to one he lmew or 
shonltl liave linown was likely to cause an  accident by reason of incompete~icy, 
carelessness or recl~lessness. since the sole purpose of the stntule is to prove 
agenq- in those cases in which i t  is charged that the negligence of a nonowner 
opelator caused the accident. O s b o ~ w e  u. GiTi'ccrth. 68.7. 

# 28g. Manslaughter Prosecutions. 

In  this prosecntion for niansla~igliter, each defendant contended that the 
other n a s  clriving the automobile involved in the fatal  accident. The jury 
retnrned a T erdict that  one defendant nab not guilty of manslauqliter and that 
the other defendant ~ m s  "guilty of clriving." The conrt immediately inquired 
"and gliilty of n~anslaughter?"' The jury replied, "yes." Held: " G u i l t ~  of 
c1ri~-ing" is no crime and tlie verdict is not responsive to the charge. and while 
the co i~r t  had discretionary power to give additional instructions and have the 
jur j  redeliberate, the court was without aulhority to suggest to the jury v h a t  
their T crdict shonlrl be, and a new trial is ordered. S .  e. Gntl iw,  175. 

ET-idence 7icl(7 insufficient to be snbinitted to the jury in this prosecution for 
manslanghter. S.  2;. Reeker, 321. 

# 2%. Reckless Driving and  Speeding. 
The operation of an  automobile in a business district in excess of 20 miles 

per hour i u  n criminal offense. punishable by fine or imprisoninent, or both, 
G.S.  2&1ll. G.S. 20-38 ( a ) ,  G . S .  20-176. l i i t i s o i ~  c .  Dazc'soir, 714. 

Rut ctatnte defining business district must he strictly construed. Ibiti .  

5 30d. Prosecutions for  Drunken Driving. 
I11 a prosecntion under G S 20-138 it is competent for an  expert \vitness to 

teitif? as to the results of a tect of tlie defendant's blood, based on a sample 
tnlten lrss than an  hour after the alleged offense 11 it11 defendant's consent, a i  to 
the alcoholic content of the blood S z.. 7i7~77nid.  2.50. 

Lay witness may testify from ohserration as to whether defendant was drllnli 
a t  particular time. I b i d .  

Critlence that clefendant was intoxicated within the purvie~v of G.S. 20-138 
while driving a vehicle on the public high\vays ot this State held amply siiffi- 
cient to be snhniitted to the jury even in tlie absence of expert testimony as  to 
the :llcol~olic content of defendant's blood. Ib ld .  

Eriilmce of defendant's guilt of driving nhi le  under the influence of intosi- 
cating l~exerage 11rli7 sufficient for jury. G r ( 'o lc ,  576. 
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TTliere a s t a tu t e  proscribes a higher penalty fo r  repcbated convictions fo r  
similar offenses. whether defendant theretofore had been coiwicted iinder tlie 
s t a tu t e  is fo r  the  jury to determine and  not the  court. Ibitl. 

S 31. Revocat ion  a n d  Suspension of Dr iv ing Licenses. 
The  Stnte 1)epartineut of Motor Vehicles is ~ e s t e d  n i t  i esc lus i re  author i ty  

to  issne, suspelitl, and  rerolte licelises to opcwte  uiotor 1 eliicles in this Stnte. 
Fo.r 2,. Scl~eit l t ,  31 : P. c. Cole. 576. 
-1 plra  of ~ io lo  c o i ~ t c ' ~ l d o ~ c  offered by clefelidant and nccepted by the Stnte  is 

e q ~ ~ i r a l e n t  to a plea ot  guilty fo r  t he  purposes of t he  case i11 which i t  is  entered. 
but does not establish tlie fac t  of guil t  f o r  any other purl  ose. F o r  ti. Svl~rii l t ,  
51. 

I h f e n d a n t  entered n plea of irolo c o ~ r t o i d e ~ ~ c  to  a charge of a second offense of 
opernting a n  antomobile while under t he  infl oence of intoxicating liquor, which 
plea wns accepted by the  court ,  and  n record of the entering and  the  acceptance 
of t he  plea was  f o r ~ r a r d e d  to  the  Commissioner of Motor Vehicles. Held: 
Under G.S. 20-17, i t  was  tlie mandatory duty of t he  Comniissioner of Xotor  
Vehicles to revoke defendant's license for  a period in c.ompliance wit11 G.S. 
20-19 ( d ) ,  a s  a ministerial ac t  performed in t he  snme case in which the  plea 
was  entered,  G.S. 20-24 ( a )  ( c ) ,  and  no appeal lies theref ro~n.  G.S. 20-2.3. 
Ibitl. 

A11 oficial notice and record of "rerocation of liceni~e" fo r  tlie specified 
reason of "conriction of inroluntnry innnslaugliter" mailed to a d r i r e r  by the  
Departinent of Motor Veliiclrs, i x  71eltl to s l io~v t h a t  t he  license was  reroltecl 
under G.S. 20-17 ra ther  t han  suspended under G.S. 20-16, nud does not support  
n finding by the  t r ia l  court  t l iat  the  license was  suspended under tlie la t te r  
s ta tu te .  Mirrt: G. Scllcidt, 288. 

A plea of ilolo cor l to t r lc i~  t o  n charge of uans l augh te r  resulting froui the  
o l ~ f m t i o n  of xi1 nutoiiiobile supports the  revocation of t he  I r i r e r ' s  liceuse wider 
tlie mandatory prorisiolis of G.S. 20-17. Ibirl. 

'I'he riglit of appeal uncler G.S. 20-2.: is granted only v l ien  tlie Departinelit 
of JIotor Yehicles exercises i ts  discretionary power under G.S. 20-16; no appra l  
lies ~ r l l e r e  the  1)epartiiient rerolres a license in accordance with t h e  mnndntory 
prorisions of G.S. 20-17, and  tlie lower court  acquires no jurisdiction by a11 
attempted appeal and  tlie entire proceeding is void nb iirit'o. Ibid.  

Where the  Department of Motor Teliicles reroltes a driver's license under tlie 
in;l~ldatory provisions of G.S. 20-37, t he  Depnrtinent will not be  estopped frolii 
t l e ~ ~ y i n g  t h a t  i t  WLIS acting under the  prorisions of t ha t  sl-:itute by reason of a 
let ter  snbsequently writ ten to  t he  licensee granting hiiii 11 lienring under G.S .  
20-16 ( c ) ,  since in such instance a hearing is not ant1iori:ced by law. Ibid.  

Cpou defendant 's  conviction of operating a iiiotor reliicle ~ r h i l e  under  tlie 
i n f i ~ ~ e n c e  of intosicntina bererage,  the  court niny not snepend judgment upon 
coi~dit ion tliat the  defendant not operate n ulotor vehicle upon the  public ro:tds 
d ~ i r i n g  the  period of s m p e n s i o ~ ~  unless defendant consents thereto, espresaly 
o r  by iinplicatio11. P. r .  Cole. RTG. 

33. P a r k i n g  Regula t ions .  . 
The  prima facie rule of eridence created by G.S. 20-162.1 is al~plicable to 

prosecutions for  r iolation of G.S. '70-162. S. v. Rttn~fe l t .  37.5. 
C:.S. 20-162.1 creates no criiuinal offense, but prescribes t h a t  when the  prittla 

ft1c.i~ rule of eritlt~iice therein set  for th  is relied upon by tlie S t a t e  in a criminal 
prosecntion, tlie p~inislinient slinll be n penalty of $1.00. Ibid.  



r\;. C.] 

The  violation of Q.S. 20-16'2 by parking n-ithin 73 feet f r o ~ u  the  intrrsection 
of curb lines a t  a n  intersection of highways within a ~nn l~ ic ipa l i t y  is a n~istle-  
mennor. G.S. 20-176, i ~ o t \ r i t l ~ s t a n d i l ~ g  t h a t  t he  pritwl fnric rule of eridence 
created by G.S. 20-162.1 is  invoked. The word "penalty" is nsed in the  lntrer 
s ta tu te  in the  broxd sense of p w ~ i s l m e n t  and iiot in the  s e w e  uf a pennlty 
recoverable in a civil action. I b i d .  

BAILJSEST. 

S 2. Estoppel  of I h i l e e  t o  Deny Uailor's Tit le.  
The bailee is estopped to dispute o r  deny the  bailljr's title fo r  the  purpose of 

setting up title in himself. I f v r r i ) ~ ! ~  1%. Crccc11. 233. 

5 7. Actions f o r  Conversioil. 

Surrender of t he  property t o  tlie t rue  owner by the  bailee is  a complete de- 
fense to  a n  action b~ the  bailor fo r  conrersion. Bu t  if such third person is not 
t he  t rue  owner, good f a i t h  or l lor~est  mistake 011 the p a r t  of t he  bailee in sur-  
rendering possession to him is no defense. Ilrrri~t,g 1 . .  C'rcc~c11, 3 3 .  

Where a Iienholder is entitled to possessit111 of tlie gersot~al ty  by reason of 
t he  debtor's default ,  t he  l ienl~older is entitled tu l)vssession a s  against  t he  
bailee of t he  debtor, since n bnilee can have no better r ight than the  bailor. 
Ibitl. 

BASTARDS. 

1 S a t u r e  and E l e n ~ e n t s  of Offensc of \Villful F a i l u r e  t o  Suppor t .  

The willful fa i lure  to s u p ~ o r t  a n  illegitimate cliild is n continuing obe~lue.  
and  therefore dismissal fu r  wmit of e ~ i d e n c e  thxt  the  failure to s u ~ ~ p o r t  was  
willfill will not preclnde a subsecjuent l~rosecnt io~i .  h'. c. I ' c r r ~ ,  119. 

6. Sufficiency of Evidence  a n d  S o n s n i t  i n  l'rosecutions f o r  Wil l fu l  Fai l -  
u r e  t o  Suppor t .  

Where, in a. prosecntion for  willful neglect and refusal  to sup1)ort 311 illegiti- 
ma te  child, the  eridence discloses that  no demand for support  of the  cliild \\-:IS 
made ul)on tlefentlniit unti l  a f t e r  the  war ran t  \T-M drawn. noi~sui t  must be 
entered, since the  w a r r a n t  must be  sul~portecl by the facts a s  t l ~ e r  existed a t  
the  time i t  Iras forinerly Inicl, xntl cannot be s111)yortetl I)? eritience of willful 
fnilnre thereafter.  AS, v. Po . / . ! / ,  110. 

S 12. R i g h t  t o  Custody a n d  Control  of I l legi t imate  Child. 

The mother of a n  illegitimate child is  i ts  naturtal g l~a rd iun ,  and  has  a legnl 
right to i ts  c u s t o d ~ ,  care,  and ctintrol if a suitable person. ere11 thong11 others 
may be  able to o1'I't.r more mater ia l  a d v t m t ~ ~ g e s  for  t l ~ e  cliild. 'The r i g l ~ t  of a 
rnot l~er  to the custody of 11cr i l legit in~nte cl~il t l  is not absolnte. but I I J I I ~ ~  y i ~ l ( 1  
to the  best interests of t he  child, and  the  mother may forfeit  or relinquish her  
right. I : I Y I I ( ' ? I ~ I ~ ! /  v. H~rrn,phtq/. 283. 

The inot l~er  sijinetl a col~sent  for  t he  adoption of he r  illegitimate child n-ltile 
in the l~usp i t a l  \vllere i t  \!-as born, n i thd re \ r  he r  eonsent nbont :I inuntli Inter. 
ant1 n few nlontlis a f t e r  t he  child's b i r th  wrote  t ha t  she wns g i r ing  the  custocly 
perni:ii~rntly to the  respontlent. Respondent fnrnisl~ccl rlw sole nnl~por t  and  
n~aintenxnce  for  the  child for some eight gears.  The court found tha t  the best 
iiitereats of the  child \voultl be pronloted by perlnitting 11iu to renlain in the  
custoily of the  r ~ s ~ ~ ~ ) i i ~ I e n t .  :l11(1 an-arcled c.nstotly to rrq)ondent,  f l ~ l t l :  The  
tlrcrtv n?v;~r t l i l~g  cnstotly of the  c.i~iltl tt) res l~ol~t l rn t  is proper. It1ir7. 
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BETTERMENTS. 

§ 6. Proceedings to  Enforce. 
In  an action to recover for  contributions n ~ a d e  by plaintiff in money and labor 

toward the erection of a house on lands under the bo?icl fide belief that plaintiff 
owned a one-half interest in the lands, plaintifi must allege the value of her 
contributionc. Deans 1;. Denrls, 1. 

BIGAMY ASD l3IGAJIOCS COH.4BITPLTION. 

3 3. Prosecutions. 
In a prosecution for bigamous cohabitation. the wife is competent to testify 

against her husband to prove the fact of marriage, but she is not competent to 
glre testimony as  to the absence of a divorce, and the admission of her testi- 
mony in regard thereto is prejudicial. S. v. Hill, 409. 

In a prosecution for bigamy, i t  is not error to esclude defendant's testimony 
that  he had einployed a lawyer to obtain a divorce for him, was informed that 
it ~ o u l d  require about thirty days, and that  after the expiration of that period 
he contracted the second marriage, beliering that he was divorced. G. v. 
Siclrols, 615. 

BILL O F  DISCOVERY. 

3 l a .  Examination of Adverse Party-Kature and ,Scope of Remedy in 
General. 

The statutes relating to the pretrial examination of witnesses confer no right 
:o investigate or inquire into matters which the court could not in~est igate  or 
inquire into in the actual trial. P o x  v. Piitman, 69. 

'The judge of the Superior Court has no authority to enter an order in cham- 
11w-s for the pretrial examination of a physician in regard to confidential com- 
m~~nicat ions of his patient. Ihid. 

BILLS B S D  R'OTES. 

§ 26b. Agreement fo r  Payment  Out of Pitrticular Fund. 
'The evidence was to the effect that  the payee of notes given for the pnrcllaqe 

price of farm machinery agreed that if the growing season was bad, he would 
g i ~ e  an estension of time for payment of the notes. and that he estended the 
time beyond the estension requested by the maliers. Held: The evidence does 
11ot support the defense that the indebtedness ~vaq to be paid out of crops to be 
gron n. Hall v. Christiansew, 393. 

BOUSDARIES. 

8 2. General and  Specific Descriptions. 
Where a deed contains a specific description by metes and bounds, words in 

the general description ordinarily may not v a v  or enlarge the specific descrip- 
tion. Youltg I;. Asl~eville, 618. 

$j 3c. Reversing Calls. 
Where a deed calls for a corner of the contiguous trac: as a point of begin- 

ning and such corner of the contiguous tract cannot be definitely located, but 
another corner can be ascertained, the line may be reversed from the ascertain- 
able corner in order that  the corner in question may be located. Coffey v.  
G r e w .  744. 
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S Se. Junior  imcl Senior  Deeds. 
Where a junior dertl calls tor  a corner of a n  : rd j~~cen t  t rac t  a5 t he  beginning 

ct)rner, sucli corner or line must be ertal~liclied from the  descriptio~i in tlie 
senior clced to \ \hich reference i.j uiade, if posiihle, before the  description or 
calls in  lie junior cleetl may be con.itleret1 in es t :~bl is l~ i~lg  such line N(wtt r. 
Sll!ll'kl( foul ,  7-4::. 

Where a deed calls fo r  tlie corner of a n  adjacellt t rac t  ns the  beginninq point. 
snch deed is the  junior deed nu t \ \ i t lA~ tand ing  the  fac t  t ha t  the  deeds to both 
tractq, fro111 the  com~riol~  source, bear  t he  same dnte. I h i d .  

9 Sc. Genera l  Reputa t ion .  
('omliion repntation,  to be adu~issible,  shonld h a r e  i ts  origin a t  a time corn- 

lnra t ive ly  remote. nlways uictc litctit r?iotam, ant1 should a t tach  itself to some 
moliume~ltrof bonndary o r  ~ l n t n r a l  object, or be fortified by eridence of occupa- 
tion and acgniescencc. tellding to  g i r e  the  1a1ld s o m ~ '  fixed and  clefinite location. 
Testi~iiony in this case I~c~ltl substantially in accord with tlie rule, or a t  any 
mte .  its admission was  not yrejntlicinl since t r s t i n~ony  of l ike iuiport was  
tlit3reaftcr admitted without objection. Sp('1z1.8 D. Ra~rtlolph. 6.79. 

The  witness' testimony in this case a s  to  the  boundaries 71oltl based on gen- 
e r a l  repntatiun, and not n-hat a particular person told the  Iritness a s  to tlie 
boundaries. Ibid.  

Testiniony i s  to a bou~itlury line based upon general rrpnt;ltion is not r rn -  
dercd incompetent because the  witness, who had  testified tha t  he linew the  
g e ~ ~ e r n l  reputation,  also testified tha t  a predecessor in title. while owni~lg  the 
laricl, had  told t he  witness the  location of the  line. Ibitl. 

§ .%. Test imony as t o  Xa tn ra l  Objects  a n d  Dwla ra t ions .  

I t  is coniprtent for  ~vitnesses to  testify f rom tlieir own knowledge a s  to the  
location of na tura l  objects called for  in the  deerls admitted in e~i t lence .  Tlir 
distinction is l~ointed  out betweell testimony ;IS to  personal l i~ io \~ l edge  ant1 
testimony of cleclarations made by others. ~vlric.11 c1ecl:~rations lliust b r  ~n: tde  
niltr' litcr~c rtcotcttr~ by- disinterested parties,  since clecensetl. Pr.rlt.itc.r r. C'ln~hr~. 
?a. 

The 111e1.r fac t  t ha t  il tlereased ( l e~ la ra l i t  owns a n  a(1joining tra(. t  of land does 
not ~ n a k r  liirn interested and render his tleclarntion a s  to boundaries inco111p~- 
tent,  but  the ;ttl\erse par ty  ninst malie his interest  appear ill order for  ;III exrep- 
tion to the testimol~y- to be sustained. 6pcw1'a c. Rniidolplc. (i.79. 

5 Se. Maps. 
Where the  cori~plaint refers to a niap on file in t he  office of the clrrli of the  

Superior Court  of n county in 1)rior 1,roceeiling. and the map is introrl~icwl in 
evidence from the  p la t  book of the  clerk's office, wit11 itlentificntion tha t  it vn;.  
tlie same ninp referred to  in t he  colnplai~it ,  and  the  1iia1) 1111rports to be o\-er 30 
y tv~r s  oltl, i t  is competent in eviclence l n ~ d e r  tlie * i n c i ~ n t  Docwluents Rnle. ;~ritl 
n1:1y be nswl a s  ;I basis of testimony by t h e  witness. proper (.ustoil- of the  Iil;r:) 

11;lving bee11 s!io\rn. Spears z'. Rai~do lp l~ ,  6.59. 

3f.  Surveys.  
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9 6. 1'1~ocessioning Proceedings-Nature and Grounds of Remedy. 
Where all the evidence shows that the plaintilf is the owner and in posses- 

sion of certain lands and that  defendant is the owner and in possession of con- 
tiguous lands, and the only dispute between the parties is the location of the 
trne dividing line between the respective tracts, title is not in dispute, and the 
court correctly refuses to submit an issue of title tendered by one of the parties. 
Pcrliirzs V .  Clarlic, 24. 

Where plaintifis and defendant are  adjoining landowners, and there is no 
dispute as  to the validity of the title of the parties to their respective tracts, 
but the only dispute is as  to the location of the dividing line between the two 
properties, the action is in effect a processioning proceeding. Cof f ey  v. Greer, 
74 1. 

BROKERS. 

5 3. The Contract-Requisites and  Validity. 
A contract between a broker and an owner of land to regotiate a sale of the 

land is not required to be in writing. Carvo.  v .  Br i t t ,  5 3 .  
Defendant listed his land for sale with plaintiff broker a t  a specified price. 

Thereafter, plaintiff sent defendant a telegram stating that  a purchaser for the 
prlce agreed had been obtained, and defendant sent a return wire stating "your 
telegram relative sale my property is accepted subject to details to be worked 
out . . ." Held:  The words "subject to details to be worlted out" referred not 
to the acceptance of the offer but to the performance of ihe contract and does 
not render the acceptance conditional, and therefore, in the broker's action for 
corumission, nonsuit on the ground that  there was no evidence of a valid con- 
tract to sell is error. I b i d .  

&j 11. Right t o  Commissions Where Sale Is Not Consummated. 
The fact that  a brokerage contract stipulates that  the tlroker was to be paid 

columission on the total price obtained from the property does not preclude 
recolery of columission by the broker upon his obtaining a purchaser ready, 
able, and willing to buy the property a t  the stipulated price when the sale is 
not consummated because of fault of the owner of the land. Carver u. Br i t t ,  
636. 

C'ANCELLATION A S D  RESClSSlON O F  INSTRUMENTS. 

5 8. Parties. 
The right to attack the validity of a deed on the ground of mental incapacity 

of grantor or undue influence and duress, is vested exclurrively in the grantor, 
or, in the event of his death, in his heirs unless the personal representative is 
required to sell real estate in order to create assets, in which event the grantor's 
personal representative would have the right to attack the deed. Kel ly  v. 
Xcl7l1, 146. 

CLERKS O F  COURT. 
(Jurisdiction to enter default judgments, see Judgments.) 

5 3. Jurisdiction in General. 
The clerk of the Superior Court has only such jurisdiction as  is given him 

by statute. Deans v. Deans,  1. 



N. C.] .ANALYTICAL INDEX. 

CONSPIRACY. 

§ 2. Civil Conspiracy-Actions. 
Plaintiff, a candidate fo r  public ofhce, alleged t h a t  the  opposing candidate 

and a nen spaper company collaborated and  conspired in tlie publication of 
defnmntory ma t t e r  fo r  tlie purpose of causing the  defeat  of plaintiff i n  the  
primary election. The  only evidence of conspiracy on the  p a r t  of t he  individual 
defendant was  t h a t  h e  had  filed a protest  and  c l~al lence  of plaintifi's candidacy 
\\-it11 the  Board of Elections, t h a t  h e  talked \ n t h  a reporter and  a n  employee 
uf t he  paper about i t  prior to publication, a n d  tha t  the  n e m p a p e r  published 
tlie challenge along n it11 plaintiff's denial  of the  t ru th  of t he  mat ters  therein 
asserted. Held: The  eridence is  insl~fficient to  support  the  allegation of col- 
laboration and  conspiracy a s  against  ei ther of the  defendants 3fan7eu c. Scrcs 
C'o.. 45.5. 
9 person may not conspire with himself. Ib~t7.  

CONSTITUTIONAL LAW. 

§ 8c. Delegation of Power by General Assembly. 
General Assembly may not delegate to one gorernmeiltal  uni t  power to deter- 

mine whether s ta tu te  should be in force in another governmental unit. Taylor 
c. Ruci~rg Asso., SO. 

$j 9. Executive Branch. 
The  po\x7er of parole is  vested exclusively in the executive branch of t h e  

S t a t e  government. S. v. Co)l)rer, 468. 

11. State Police Power in General. 
The  police power of t he  Sta te  is a s  extensive a s  niay be required fo r  the  pro- 

tection of the  public liealth, safety,  morals, and  general  we1f:lre. Talllor ?;. 

Racing dsso. ,  SO. 

S 13. Police Power-Safety and Health. 
State  has  authority,  in exercise of police power, to prescribe conditions upon 

which licenses to drive shall  be  issued arid conditions upon which licenses shall  
be  revoked o r  suspended. F o x  v. Scheidt, 31. 

14. Police Power-3lorals and Public Welfare. 
State  may regulate gambling in  exerciie of police power. T a ~ l o r  c. Ruciug 

=ISSO., 80. 

Police power may not he  esercised to g ran t  privilege of gambling. Ibid. 

Statu tes  and  mnnicipal ordinances regulating the  obserrance of S m d a y  
derive their  validity f rom the  police pov-er of t he  State.  S. ?;. Chesttrutt, 401. 

Sta tu te  banning Sunday au to  racing held constitutional. I b i d .  

1 .  Monopolies and Exclusive En~oluments and Privileges. 
Statu te  anthorizing operation of race t rack  under niunicipal f ranrhise  kcld 

unconstitntionnl a s  granting exclusire privilege and monopoly. Tn! l lo ,  v. 
Raci)~r /  dsso. ,  80. 

19 x. Religious Liberty. 
The courts have no jurisdiction o re r  purely ecclesiastical controversies, Art .  

I, Section 26 of the  Constitution of North Carolina, F i r s t  Amendment to  t he  
Constitution of t he  United S ta t e s ;  the  courts do  have jurisdiction o re r  civil, 
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COSSTITUTIOSAL LAW-Co)~ti?lzted. 

contractual and property rights which are involved in, or arise from, a church 
controversy. Reid v. Joh~ls ton,  201. 

s 20a. I h e  Process of Law and  Law of the  Land. 
Sale of property seized because of maintenance of nu~sance is constitutional. 

Taylor v. Racing Asso., SO. 
Every person is entitled to his day in court to assert his own rights or defend 

against their infringement. Coach Co. v. Btorell ,  432. 

8 23. Inlpairnlent of Obligations of Contract. 
Contract based on uncon-titutiolli~l statute is not w - h i n  protection of Con- 

stitution. Ta!ilor v. 12acitrq Asso., SO. 
The Federal constitutional protection of the obligations of contracts against 

state action is directed only against ilulmirment by legislation and not by judg- 
ments of courts. Ibid. 

§ 28. Full  Fai th and Credit t o  Foreign Judgments. 
Property settlement contained in decree of divorce of another state is void 

ill so f a r  as it attempts to affect title to laud in this State. Soble  c. Pittn~ntr. 
601. 

§ 32. Secessity for  Indictment. 
The Superior Court has no jurisdiction to try an accused on the original war-  

rnnt when i t  does not appear in the record that defendttnt was ever tried and 
convicted for the offense in the inferior conrt or that there was an al~peal frolu 
the inferior conrt to the Superior Court. &'. z. B f i ~ t l i ~ ,  572. 

§ 53. Right S o t  to Incriminate Self. 
Testimony as  to alcoholic content of bluud, based on blood test of defendant. 

does not violate Constitntion. S .  v. Tiri21ard, 2.39. 

CONTDJIPT OF COURT. 

8 2n. Acts Constituting Direct o r  Criminal Contempt. 
A direct conten~pt consists of words spolien or acts committed in tlle actual 

or constrncti~-e ~ r e s e n c e  of the court wliile it  is in session or during recess. 
nllicli tend to subrert or prevent jnqtice. Go7lioii 1;. Strltts, 1'70. 

The acts mcl oniissiol~s enu1iier:lted in G.S. .?-I correi;pond to criminal con- 
trmgt and involve offenses ngai11.t tlie conrt and organiced society. punishable 
for contelnpt tor the purpose of preser~ing the poner and rindicating the 
dignity of the court. Ibirl. 

Refusal of witness to testify :tt all, or refusal to nlisnw proper question, or 
the giving of testilnony w l ~ i c ~ l ~  is obvionslg fttlse or e r a s i ~  e. is crinli~inl or civil 
contempt, depending on the facts Ibrd. 

3 2b. Indirect o r  Civil Contempt. 
An indirect contempt is one committed outside tlie presence of tlle conrt. 

nsnally a t  n distance from it. 11-llicli tends to tlegracle the court or interrupt, 
prerent, or impede the administration of justice. Galgojb v. Stlctfs ,  120. 

The acts and omissions ellumerated in G.S. 5-8 correspond to civil contem1)t 
and involve matters tendiug to defeat, impair, impede, or prejndice the rights 
or remedies of a party to an  action pending in court, and are  punisliable as  for 
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contempt nit11 the underlying purpose of preserring prirate rights by coercion. 
Ib id .  

The refusal of a witness to testify a t  all. or his refusal to answer any legal 
or proper question is punishable for contelnpt under G.S. 5-1 ( 6 ) .  or as for 
contenlpt under G.S. 5-8 ( 4 ) .  depending upon the facts of the particular case. 
Ib id .  

The power of the court to require a \ritness to give proper responses is in- 
herent and necessary for the furtherance of justice, and therefore, testimony 
which is obriously false or erasive is equiralent to a refusal to testify. G.S.  
5-1 ( 6 )  and G.S. .5-S ( 4 ) .  Ib id .  

Refusal to testify before subordinate officer of the court is indirect con- 
tempt. Ib id .  

§ 3. Summary Punishment. 
Contempt committed in the immediate view and presence of the court may be 

punished summarily. G.S. 5-3. Gal~oit  r .  S t ~ r t t s .  120. 

§ 4. Procedure t o  Punish for  Indirect o r  Civil Contempt. 
The procedure to punish for indirect contempt is by order to show cause. 

G.S. 5-7. Gal~io i~  o. Stzctts, 120. 
Where the court lindertalies to punish a contempt against a subordinate 

officer appointed by the court, an order to show cause, or other process consti- 
tuting a n  initiatory accusation meeting the requirements of due process, must 
be issued, since the court has no direct knowledge of the facts constituting the 
alleged offense. Ib id .  

g 3. Hearings on Orders to  Show Cause and Findings. 
Where. in response to an order to produce records of his business for a 

designated period, defendant appears and testifies that the only business records 
kept by him were the cash register tapes, that these had been destrored by mts, 
and therefore, he had no records or documenti with which to comply with the 
order, and there is no eridence to the contrary, it  is error for the court to find 
and conclude that defendant x a s  in contempt within the purriew of G.S. 5-1 
1 4 )  for noncompliance with the order. Gal!~o?l F. Bt?rtts. 120. 

COSTKACTS. 
9 4. Offer and Acceptance. 

While the acceptance of an offer must be identical and unconditional, whfsre 
an offer is squarely accepted in positive terms. the addition of a stntemr3nt 
relating to the ultimate performance of the contract does not malie the accept- 
ance conditional and prevent the formation of the contract. Carver a. Brl t t ,  
33s. 

Where an offer stipulates that acceptance must be wired by a specified hour, 
tmt the offerer, notwithstanding the offeree's failure to wire acceptance within 
the time stipulated, goes to the office of the offeree's attorney to conlplete the 
transaction in accordailce with acceptance later receired, the offerer va i res  
the time limit, and the offeree may not maintain there was no contract because 
the offer was conditional. Ibic7. 

§ 9. Entire  and  Divisible Contracts. 
9 contract for the erection of a building in accordance with plans and specifi- 

cations and the delivery of a turn-key job is an entire and indivisible contract. 
Onither Corp. v. S k i ~ ~ n e r ,  532. 
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Ordinarily, for the breach of an entire and indivis~ble contract only one 
action for damages ~vi l l  lie. Zbid. 

COKVICTS ASD I'RISOSERS. 

§ 4. Liability for Injury to. 

Any negligence in failing to take proper precaution o prevent escape Irelti 
not proxiinate cause of prisoner's death from being struck on railroad tracks. 
Garla11r1 v. G a t c ~ c o o d ,  606. 

CORPORATIOSS. 
§ 10. Dividends. 

Where, in an action by minority stockholders to conlpel the directors to 
declare dividends out of the accumulatecl profits of the (corporation, the plead- 
ings raise issues of fact, ~na) lda?nz te  may not issue until the issues of fact raised 
by the pleadings have been fin all^ adjudicated on their n~erits.  S c b e l  v. S e b e l ,  
401. 

In  an action by minority stockholders to compel the declaration of diridends, 
the setting aside of the corporate profits as morlting capital by resolution a t  a 
st~cliholders' meeting held subsequent to the institution of the action and the 
filing of all pleadings, should not be considered on the itsue as  to whether the 
corporate earnings liad been set aside in accordance viith the provisions of 
G 8. 23-113. but the issue ~ - i t h  respect to compliance with the statute u u s t  be 
deterinined in accordance with the issues of fact raised by the pleadings. I b i d .  

Pleadings he ld  not to raise issue of bad faith of cont~-olling stoclrl~olders in 
setting aside all  profits for working capital, but raise issue as  to estoppel of 
minority stocBliolders from attacliing that part of espcnditure of profits for 
plant and eqnipnlent which were made wit11 their Bno\vlt.dge and acquiescence. 
I b i d .  

The setting aside of a part of the corporate profits for he expansion of plant 
facilities and for the purchase from time to time of new and up-to-date ma- 
chinerr to replace obsolete equipment, is a coninion practice usually essential 
to tlie normal growth ant1 clevelolmlent of a corporation, :lnd such expenditures 
will be presented to ha\ e been made in gocd faith in the absence of fraud or 
proof of bad faith. I b i d .  

In an action by minority stoclrholtlers to conlpel the declaration of dividends. 
m~contrndicted evitlenw tentling to show that prior to the institution of tlle 
ilction a part of the nccmiiulated ljrofits of the corporation had been esl~ended 
in plant expansion and ecluipn~ent with tlie full lrnowledge and approval of 
plaintiff stockholders, entitles defendants 1-0 an instruction that if the jury 
believes the evidence to find in the affirnlative tlle issue of estoppel of plaiatift's 
to c1i:lllenge such espenilitnres. Ibi t l .  

'The fact that substantially all of the rluicli assets of a corporation are  in- 
vested in inventories is not a bar per s e  to the declaration of a clivitlend, since 
tlie corl~orntion may nerertlwless declare a dividend out of profits and borrow 
the money for payment, and then liquidate the loan by disposing of finished 
goods, collecting receivables, and reducing its inventory of r a n  nlaterials. I b i d .  

Ordinarily, a n~inority stocliholder is entitled to ~~rarr lan t rc~s  to compel the 
dec-laration of dividends out of accumulated profits in pccess of such part  of 
the profits ns hare been set aside as working capital. I5i t l .  

IVhere a corporation has inadvertently failed to take action with respect to 
setting aside capital in compliance with G.8. 35-116, nzartdarnus will not lie to 
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conlpel the  distribution of all  tlle accumulated profits withoiit regard to the  
hnancial  needs of t he  corporation. but  in sucli ilistwnce, mandatory in junct io i~  
nil1 lie to compel the  stocl~holders to  qet aside n reasonable portion of the  accu- 
mulated profits a s  working capital. ant1 to declare a i l i ~  idend only ou t  of such 
pa r t  of the  accumulated l~rof i t s  a i  can  be apl)lied to d i~ iden t l s  in the  u i s ~  
adli~inistration of a going concern. Ibtd. 

# 20. P o w e r  of S t o r k l ~ o l d r r s  a n d  Direc tors  t o  Bind Corporation.  

Plaintifi corl~orution ovned  certaiu lantls and  executed a contract  v i t h  a 
corporate builder for  the  construction of certain apar tment  buildings tlierc.on. 
After the cou1l)letion of t he  buildings. ail i n d i ~  idnal. ~ v h o  had no previous colt- 
nection wit11 plaintiff corporation. purchased a l l  its common stoclr from the  
individual stockholders, and  executed a n  agreement with vendors t h a t  no claiiu 
sl~oulil  be  asserted against  them or the  building corporation f o r  improper TI-ark- 
n~nnu l~ i l )  o r  detectix e illaterials in the  constructioil of the  apartments.  Held: 
The  individual 1)11rcl1asin~ the stock could not bind l~laintif'f corpordtion by the  
contract  of release, since a t  the t ime of making the  ag ree~nen t  11r was  neither 
stoclrholtler, officer, director nor employee of the  corporation, an11 allegations 
t ha t  he was  acting in behalf of plaintiff corl?oration and  had authority to e\e- 
cute the agreenieilt a r e  mere coi~clusions of tlle pleader. Tt rracc, I i~c*.,  v. Iizdenl- 
i?l ty Co., 473. 

A corporati011 is  hound by the  acts of i ts  stockl~olders and  directors oiily 
\1-11en they ac t  a s  a body in regular sessioll or nnder author i ty  conferred a t  a 
dlilg coi~s t i tu ted  meeting. Ibid.  

g 31. Ratification. 

R'here a n  individual does not purpor t  to be acting fo r  a cor l~ora t ion  in ex(,- 
cnting a contract, t he  question of corporate ratification of his ac ts  cannot arise. 
Tc>r~.trcc. I I I C . .  u. I t ~ d c n t ~ ~ i t y  Co., 473. 

COSTS. 

5 Ib. . lssessnient of Costs i n  Actions Brough t  11s Representa t ive  o r  F idu -  
ciaries. 

I n  ml action ng;iinst indiviilnal defendants to de t e rn~ ine  the  right to the  coil- 
trol  and use of church property the  cost ulay be taxed against  the defendants 
indiviil~ially, notwithstanding t h a t  they a r e  described a s  trustees nlien the  
title is used merely a s  clcscriptio pcwo~rac.  Rcrd v. J o l ~ i ~ s t o n ,  201. 

§ 3. Jur isdic t ion  of Super ior  Cour t  Af t e r  Orders  o r  J u d g i n m t  of Ano the r  
Judge .  

Where order fo r  alimony witllont divorce is  void for wan t  of notice, another  
judge may t rea t  order a s  nullity and enter  another  order for  al in~oiig.  B a r ~ r -  
i w 7 l  r. Bnrtizrcl7, 565. 

# l 7 c .  P l e a  of S o l o  Contendere.  
The  plea of nolo coiltelrdoc is recognized in t l~ir:  jurisdiction, h n t  such plea 

may not be  entered a s  a mat ter  of right. but only a s  ;I ma t t e r  of grace. Fo.z 
r. Sclrcidt, 31. 
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A plea of nolo conte~rdere has the effect of a conviction by a jury, or a plea of 
gnilty, for the purposes of the ease in wllicli it is enteled. Xiiit: c. S 4 ~ i d t .  
285. 

§ 21. Former  Jeopardy-Same Offense. 
A prosecntion for rape of a female over 12 years of age will not bar a qubse- 

qilent prosecution for carnal lino\vledge of :i female over 1'7 and under 16 year* 
of' age. 8. c. Barefoot, G.jO. 

The test of former jeol~urdy is not \vhet!w the dcfendnnt has already been 
tried for the same act, but whether lie has been gut  in jeopardy for the sanle 
offense. Ibrd. 

If evidence in support of the facts alleged in the second indictment \vould be 
sufficient to sustain a conviction under the first indictiuc~nt, jeopardy attaches. 
otherwise i t  does not. Ibid. 

22. Former  Jeopardy-Mistrials a n d  New Trials. 
The action of the trial court in ordering. in tlle esercise of his discretion. ;l 

mistrial in n prosecution for an  offense less than capital will not support a plea 
of former jeopardy in a subsequent prosecution. S. c. Ijp~cmbles, 47. 

§ 24 %. Former  Jeopardy-Continuing Offenses. 
The willful failure to support an  illegitimate child is a continuing offense, 

and therefore dismissal for want of evidence that the failure to support was 
willful will not preclude a subsequent prosecution. S. c. Perru, 119. 

§ 26. Forlner  Jeopardy-Hearing and  1)etermination of Plea. 
Where i t  is apparent froin tlie two indictnlents that  the facts alleged in the 

second bill, if oEered as  evidence in the first prosecnt~on, are  insiifficient t o  
sustain a con~ict ion under the first, defend:lnt's plea of former acquittal in tile 
second prosec~~tion is properly overruled as n u ~ a t t e r  of laxv. S. r. 12urrfoot. 
650. 

§ 3111. Opinion Testin~ony-Intoxication. 
I n  prosecntion for drullliell driving. espert nlay tebl ify as  to quantity of 

alcohol in blood. S. c. Willard, '739. 
A lay \vitness is coinpetent to testify whether or not in his opinion a person 

was under the influence of a n  intoxicant on a given occasion on which he 
observed him. Ibid. 

§ 33. Confessions. 
A confession in a criminal action is voluntary in law if, and only if, it waq 

in fact voluntarily made. 8. v. Tl~otr~us, 335. 
The conlpetency of a confession is a preliminary question for the trial court. 

and tlle court's ruling thereon is not subject to review if supported by any com- 
petent evidence. Ibid. 

The mere fact that  the defendant was in jail under arrest, and was there 
qnrstioned by several officers does not render his confession incompetent. Ibiri. 

I t  is not essential to the competency of :L confession that  the officers should 
have cantioiled the defendant that  any statement made by him might be used 
against him, and should have informed him that his refusal to answer could not 
thereafter be used to his prejudice. Ibid. 
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Tlie fnct  tha t  officers. wliile qnestioning defendant, s t a t e  t ha t  if defendant 
told them anything, to  tell tlie trntl i ,  does not render defenilant's confc,brion 
i ~ l c c ~ n i ~ e t e n t .  Ihic7. 

Where the  t r ia l  cour t  duly hears testimony fo r  the s t a t e  and  fo r  t l ~ c  tlefcntl- 
an t  nlmn the preliminary inqniry a s  to  the  vo l~ i~ i t a r ines s  of t he  defent1:mt's 
alleged confession, tlie t r ia l  court's finding t h a t  the  confession was  voluntary 
is conclusire on appeal when s~ippor ted  by competent evidence, and no er ror  
of law or lepnl inference is made to  appear.  Ibitl. 

5 34a. Hearsag  E:videncc-1)eclarations. 
l )ec l ;~mtions  Jtcld incomlretent a s  l iears;~y, and  a t ln i i~s ion of t e s t i m o l ~  t l w e o f  

\T a i  prejndicial. S. z'. T i . a ~ d ,  T O G .  

g 39c. Competency of K i f e  a s  \\'itness Agains t  Husband .  
I n  a l~rosecution for  bigmnous cohabitation. the  TT-ife is  competent to testify 

 gainit it her  hlisbnnil to p ro re  the  fac t  of nlarrlnpe. but she is  not competent to  
g i ~  e teitiinony a s  to  the  :absence of a di\ owe. and  the  admission of her  testi- 
111011y in regard thereto is prejndicial. S.  r. Htll ,  409 

5 43. Evidence  Obta ined by t7nlawful  3leans.  
Intosicntinp liquor seen by pa t ro lma i~  wlien lie stopped ca r  to in.igect driver 's  

l i c e n s ~  71t lrl 11rolwrly adniitted not~vit1ist:rlicling absence of search warrant ,  
since warcli  wa r ran t  was n u t  necessary. A$. r.  Ilo~rorzorrf7s, 2%. 

5 47. Consolidation of Indic tments  f o r  Trial .  
Ortlinarily, n l ~ e r e  separa te  bills of indirtwont a r e  returned a i ~ t l  the  bills a r e  

conwlitlateil for  trial. the  counts contained in the  separa te  bills will he treated 
; t ~  thong11 they a r e  separa te  connts in one bill. S. 1 .  Atcntiir. 348. 

# Mr. Recept ion of Evidence-Evidence Competent  f o r  Res t r ic ted  P u r -  
pose. 

Wlwre the  court. upon defent1:tnt'i objection to  certain testi inonj,  overrult,s 
the  objection aild i i l i tructs tlie j n r ~  t h a t  the  er idence i s  offered fo r  the  purpose 
of corroborating a n o t l ~ e r  n i tnew, defrnclant n la j  not contend tha t  the instruc- 
tion limiting the  eridence n n s  inadequate in the ahience of objection thereto or 
reqne.t for  fur ther  elaboration. S. r Colc .  ,576. 

# 50~1.  Eupivss ion of O l~ in ion  by Vourt  o n  Eviclence Dur ing  P rog res s  of 
Trial. 

So~i-impeaching questions n s l i~ i l  by the  court of defendant in this case 7107tZ 

not prejuiiicial, i t  being nplrarent t ha t  t l w -  conltl iiot h a r e  left  the  inlpression 
on the jury t h a t  in the  judge's ol~inion the  tlefentlant was  un~vortl iy of belief. 
S .  2,. H i o ~ f b l f ~ ,  47. 

§ 5Of. Argumen t  a n d  Conclnct of Solicitor. 

A?gnment of solicitor will not he lielil prejuclicial where record fails  to show 
tha t  argument TTas abuse of f a i r  debate. 6. c. l i-r7l(r1~7. 2.59. 

The  solicitor and  co~unsel h a r e  tlie rielit to argue every l~ l lnse  of the  case 
supportid hy the  eviclence I\-itlio~it f ea r  or Pnror and to  deduce froill tllc er i -  
tlence offered a l l  reasonable iiiferences wliicl~ flow tllerc~from. nnil IT-ide ln t i t~ ide  
must be nllo\veil in t he  argnmrnt  of hotly ccmtestetl cases. 8. T. Barefoot, 650. 

Tlie d d e n c e  in this prowcntion fo r  carnal  lino\rletl@e of a feiliale child over 
17 and nnder 16 years of ape tended to show that  defendant persisted in his 
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efforts to have intercourse with prosecutrix and finally pulled her from the 
front to the back seat of the car. Held: Argument of tlle solicitor to the effect 
that they were not dealing with a n  ordinary boy of 18, but that while defendant 
was undeveloped in size he was overdeveloped in passion, was warranted by 
the evidence. Ibid. 

While the solicitor may not comment on defendant's failure to testify, corn- 
iuent in this case upon tlie demeanor of the defendant n the conrtroom, when 
reasonably interpreted, lw7d not to amount to comment upon such failure. Ibid. 

Control of the argument of the solicitor and counsel innst be left largely to 
tlie discretion of the trial court, and it  is only in extre~ue cases of abuse n-hen 
tlie trial court does not interrene or correct an i1nprol)riety that a new trial 
may be allowed on appeal. Ibid. 

9 6Za (2). Sufflciency of Evidence to  Overrule Konsuit in  General. 
An estmjudicial confession of guilt made by defendant must be corroborated 

by other evidence tending to establish the c o ~ p u s  dcl ict i  in order to be sufficient 
to sustain a conviction. S. v. Thomzs, 337. 

§ 52a ( 3 ) .  Sufficiency of Circumstantial Evidence t o  Overrule Sonsuit.  
To withstand nonsuit, the circumstances and evidence must be such as to 

produce a moral certainty of guilt and to esclucle any otlier reasonable hypothe- 
sis. S. v. Cole, 676. 

g 63b. Charge on Presumptions and Burden of Proof. 
d charge that a reasonable doubt is one growing out of the testimony in tlie 

case is erroneous, since a reasonable doubt may also arise from lack of el idence 
or its deficiency. S. v. Hammonds, 226. 

The court is not required to define tlle tern1 "beyond a reasonable doubt" in 
the absence of request, hut w11t.n the court undertakes to do so, the definition 
must be in substantial accord with those approved by the Supreme Court. Ibid. 

Charge that reasonable doubt is one growing out of evidence held not preju- 
dicial under facts of this case. Ibid. 

The court's instruction to the jury in this case on defadant ' s  evidence of an 
nlibi is held correct and not subject to attack on the ground that  it placed the 
burden on defendant to produce evidence lo raise a reasonable doubt as  to his 
guilt. S. v. Storte, 291. 

Construing the instruction as  to the permissible verdicts contestually with 
the rest of the charge it  ia hcld that  the jury could not have been misled as  to 
the burden of proof. Ibid. 

An instruction which has the effect of charging the jury that  if i t  found be- 
yond a reasonable doubt from the evidence that  defenllant was guilty of the 
offense charged in one indictment, they should find defendant guilty of the 
offense charged in the other indictment consolidated for trial, is error, since the 
burden rests upon the State in both cases :md the weight and credibility of the 
evidence is for the jury alone to determine. S. v. Cep7b i s ,  662. 

An instruction susceptible te  the construction that defendant's evidence must 
rnise a question as  to his guilt beyond a reasonable doubt, must be held for 
prejudicial error. S .  v. F a u l h e r ,  609. 

9 33d. Instructions-Statenlent of Evidence a n d  Application of Law 
Thereto. 

Even when the parties waive a recapitulation of the evidence, it  is necessary 
that the court state the evidence to the extent necessary to explain the applica- 
tion of the law thereto. S. v. Floyd, 298. 
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CRIMINAL LAIT-Co~~t i )~ucd.  

G.S. 1-180 requires tlie court, in both criminal and civil actions, to declare 
and  e ~ p l a i n  the  law arising on the  evidence in the  particnlar case and  not upon 
a se t  of hypothetical facts. S. v. Streef,  689. 

Cj 53f. Instructions-Espressioll of Opinion by Court on Evidence. 
Where,  a t  the  beginning of the  narra t ion  of t he  testimony of a witness, the 

conrt  uses the  phrase  "tending to show," i t  is not necessary fo r  the  court  to 
repeat this phrase  throughout the  b ta t rn imt  of lirr t e~ t imony .  and the cotirt'q 
failure to  do so lrcltl not prejutlicinl in thi. case as a n  elpression of opinion by 
the conrt  a s  to t he  t ru th  of the witness' testimony 8. c.  H i i t ~ b l ~ ~ ,  47 

s 53y. Instructions on Qiiestion of Guilt of Less 1)egrees of the Crime. 
When l)resented by the  evidence, i t  is the  duty  of the  t r ia l  court ,  e l  en in the  

absence of :I rrqiiest, to  submit to the  jury the  qnebtion of tlefentlnnt's guilt of 
:I lehser degree of the  offense. S. v. H ~ c k s ,  136. 

Cj 3311. Instructions on Right to Reconimend Life Inlprisonnient. 
When, in a p ros~cu t ion  fo r  a capital  felony, the  question of eligibility for  

parolr  nrisr)s spontaneously (luring the deliberations of tlie jnry. and is Ijro~ight 
to the attention of the  court  by independent inquiry of the  jury nntl request for  
information, tlie court  s l~ou ld  iiistruct the  jnry tha t  the  question of eligibility 
for  parole is not :I proper ina t t r r  for  the  jury to consider nncl h o i ~ l t l  be eliini- 
m t e d  cntircxlv from their  deliberations, and  the  action of the conrt  it1 ~uertsly 
telling the  jnry t h a t  he  cannot answer  the  inquiry must be 11eltl for  prejudici:ll 
e r ro r  11pon appeal froni conviction uf t he  c a p i t ~ ~ l  felony witliont reconin~rntln- 
tion of life irnprisonn~ent. S. v. Con)io., 468. 

s 51b. Forn~,  Sufficiency and Effect of Verdict. 
A ~ e r d i c t  is tlie mlaniulons decision made by the jury and  re1)orttvJ to the 

court. 8. I.. G a f 7 ~ 1 ,  176. 
A T erdict is  a substantial  right. I b i d .  

Before :r verdict is  complete, i t  m i s t  be acce1)tt.d by the t vn r t .  I1)1d ,  

§ 31e. Power of Court to Have Jnry Hedeliberate. 
Before t he  rerdic t  is con~plete,  i t  must be accepted by the court ,  and when 

the  jury re turns  a n  informal, repugnant,  o r  insensible verdict or one tha t  is 
not responsive to  the  i ss i~es ,  t he  cour t  may give ndtlitional instructions, t1irc.c.t 
the  jury to reconsider and  bring in a proper verdict. but in doing so, the  coiirt 
miist a r t  with gre:lt c:~ntion so  a s  not even to si igswt what  their  vrrtlict sliol~ltl 
be. 9. v. Gntliw, 175. 

X f .  Right to Poll Jury. 
Every defendant has  the  right to  h a r e  t he  jury polletl in ortlrr to determine 

whether the verdict is nnanimons. but this r ight must be esercised before the  
jury is dischnrged or i t  is  waived. S .  c. Ccpl~rrs. .X2. 

3 .  Right of Jury to Rccornmend Life Iniprisontnent. 

I n  a prosecution for  a capital  felony, the  right of the  jury to recwrnmend llfe 
iml~risonment rests in i t s  unbridled discretion and  should be  eurrcised by the  
jury on the  basis t ha t  irnprisonnient for  life means imprisonment fo r  life in the  
Htate's prison. \ ~ i t h o i ~ t  conqicleration of parole or eligibility therefor S. 2.. 

COII 1 1  cr, 468. 



§ 58. Motions i n  Ar re s t  of Judgmen t .  
Invalidity or insufficiency of indictment or \varrant  nlxy be raised by nlotion 

in ar res t  of jlidgnlent. S .  13. Scott, 178:  S. I.. Fn~ill;r~cr', 609. 
In t l ic t~nent  cli:1rging offenses conjnnctively lr(lt7 not falally defective for  fail- 

inc  to repeat aanle of defendant in second rount,  and motion in ar res t  of judg- 
ment  was  properly denied. S. v. I I a n ~ ~ r t o ~ ~ t l s ,  226 

Motion in nrrest  of j ndg~nen t  allowed for  fatally defectire warrant .  G ,  u. 
h"r11r t11. 301 : S. c. I.'n1171;1cc1~, 609. 

Motion to cliiasli the  war ran t  and  motion in a r r e s t  of judgment a r e  properly 
ovrrrnled when no defect npyears on tlie face of the  record. S .  v. Clicstnzitt, 401. 

Tlie legal effect of ar res t ing  the  judgnient is  to  r aca t e  the  verdict and s w -  
tence, i ~ n d  tlie Sta te  nmy thereaf ter  proceed 11pon n new nnd sufficient war ran t  
o r  bill of indictment if i t  so desires. N. c.  Fartlliirc~., 609. 

§ 58. P o w e r  of Cour t  t o  Se t  Aside Verdic t  a n d  O r d e r  Mistrial .  
Tlie ordering of a niistrial in a cnse less t han  capital  is a mat ter  in the tlis- 

cretion of the  jndge, and  tlie judge need not find fac ts  constituting tlie renson 
for s~ic l i  order. S. c. H~illfblca, 47. 

s 6%. Severity of Sentence  a n d  P l a c e  of Service. 
A defendant I I ~ ~ I T .  be  sentenced to tlie Central  Prison only upon conviction of 

a felony. S. c. C(i{jlc, 131. 
I n  sentencing a f e ~ m  defendnnt convicted of a m i s d e ~ ~ l ~ a n o r .  the  court  may 

designate the  place of imprisonment a s  the  clunrters provided by the Sta te  High- 
way and Pnblic Works  Coniniission fo r  n-omen prisoners G.S. 1-48-27, and upon 
n finding t h a t  such quar ters  a r e  maintained in the  Central  Prison a t  Rnleig11, 
order tlefendnnt's iniprisonn~ent in such qnar ters  a t  t ha t  place. Ibid.  

Tlie imposition of sentence by the  court  in excess of the  s ta tu tory  m a s i n ~ n m  
tloes not render the  legal mid authorized portion of tlie sentence void, bu t  l e n ~ r s  
open to attncli only sncli portion of tlie sentence a s  is excessive. S. v. Ariati~r, 
54s. 

The  courts mny impose only s~ic l i  plunislinients a s  a r e  :intliorized by the  C'on- 
st i tntion.  S. r .  Cole, 576. 

B2e. Conciirrent a n d  Cumulat ive  Sentences.  
While cumnlative sentences may be  imposed on convict on of, or plea of guilty 

to. t ~ o  or more offenses charged in separa te  counts in the  sanle indictment. s n ~ h  
wntences niiist he  based upon separa te  and  dist inct  criminal offenses. I i r  rc  
pOl('C71, 288. 

Upon a general  verdict of guilty o r  a plen of guilty to each of serera l  indict- 
ments consolidated for tr ial ,  the coiirt nlay enter  judgnimt  on each count ant1 
have the  judgments run  concnrrently or consecutively a s  i t  may direct. S n. 
d l rs f i l~ ,  64s. 

Ypon defrnclant's plea of guilty to  the  connts in se\ era1 indictments consoli- 
thtetl  for  tr ial ,  j ndanen t  t h a t  the  defendant be in~l?risoncd for  a single specified 
term is not t he  in~posit ion of consecutive sentences. and  therefore. the  court  
may not  impose n sentence in esress  of t he  niasimum term fo r  which defendant 
cc~~ i ld  have  been legally sentenced i i l~on any of his pleas. Ibid.  

Cj 82f. Suspended J u d g m e n t s  a n d  Executions.  
Where  i t  al?pears t h a t  tlie court  revoked probation i i~ lde r  a suspended sen- 

tence in a particular cnse without a hearing with respect to  any violation by 
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defendant of tlie ternis and  conditions of t h a t  judglnent, the  cnuse ninst 11e 
ren~anded.  S. v. Hadtlock, 19. 

Defendant pleaded guilty to a count of larceny and a count of receiving t1.e 
s ame  property lino\ving i t  to have been stolea. The conrt  gave cfefendant a n  
active sentence 011 the  co~l l i t  of receiving and a suspended sentence on the  count 
of larceny. h f t e r  serving the  full  sentence i~nposed on the  count of receivi~ii.. 
the  suspended sentence \vns ordered pl;~ced in effect for  alleged violations of :he 
t r r ~ n s  of probation of t he  sentence fo r  1:lrceny. Hcltl: The  sentrnce 011 the  
count of receiving \>-ill be treated as the  valid sentenc:c: of tlie rourt .  and defrml- 
ant 's  confinement on tlie sentence iinyosed on the  larceny count is inr-nlill. 
I,! 1.c P0lc.f~11, '8s. 

A sentence must  be active in full  o r  suspended in full. Ibirl. 

TTl)o~l clefenclnnt's conviction of operating a iilotc~r vehicle while i~nt ler  the  
i n t inenc~  of intoxicating beverage, the  cour t  niay not sl~spenil  jndglnellt nlwn 
t,ontlition t h t  the  defentlalit not operate n motor vehicle ul)oli the  pnljlic r11;1t1.: 
tluriug the period of suspe~lsion unless defendant coiisents tlit.reto, e sp rwr iy  
or by imp1ii~:ltion. ,S. v. C'ole, .5iG 

3 621~.  Second a n d  Repeated  Offenses. 

Where a s t a tu t e  1)roscribes a liiglier pe l~nl ty  for repented convictii~ns fo r  
siulilxr oirenses, whether defendant theretofore had b ~ e n  coilvic~tetl nntlrr r l : ~  
stcitnte is for tlie jury to deternii~ie ant1 not tlie conrt. S.  r .  Colf7. .Ti(;. 

# 63. 3lodification of Sentence.  

1 )n r i r l  tht. tern1 a j n r lqnmt  is i l l  firri, and  the judge l ins tlle tliscretior~:try 
power to 111nl;e sncli changes and motlifirations in the jndgnirxnt :IS he  n ~ ~ y  t l tvn~ 
\vise and a ~ p r o y r i a t e  for  the adluinistration of justice. I n  the  r rerc ise  of this 
po\ver the  court  inny s t r ike  out a suspended jndgnrent, remit the fine 1)nitl t l~e rp -  
tu~tler,  ant1 c ~ ~ t e r  a different sentence ill confor~ni ty  1vit11 law. 5'. r .  C'uglv. 1:N. 

After the  expiration of the term, tlie Snperior Conrt  11ns the  power a t  term 
tiiile to ni:ll;e i ts  records sl)e;il; the  trntl i  by cwrrec2tion of cleric;~l e r r o n  or 
correction of the j r i dg i~~en t  to 1tl;rlie i t  expre.;s correctly tlie action tnkpn ba r l ~ e  
cwurr. This power does not txstentl t ~ j  the  correctioii of error.: of I;i\v. Snc,h 
1)on-cr I ~ I I I P ~  be e x e r c i s ~ d  : ~ t  ~ ~ 1 . 1 1 1  tilne in the  (.c)llnty, nntl the j i ~ t l ~ . r  III;I.V not 
correct silcli errors while lioltling collrt in i ~ n o t l ~ e r  di.:tri(*t. Ibid.  

$; 67. S a t u r e  a n d  Grounds  of Xppellatc Ju~+dic.t ion of Supreme  Cour t .  

Whtlre the  record fails  to disclose jl~ristlic>tion in t he  court  helow. the SII -  
prrnie Court  acqnircs no jorisdictioil by a l~p rn l .  mid the  appe:ll 1111lst 1)c (lis- 
rnissetl. S. o. Utrulin. .Ti;'. 

4 .  Tt.rl11 of Supreme  Cour t  t o  \Vhich Appeal Must  B e  Taken.  

Where jntli.ment is  en tne t l  in a n  ncTion tr ir t l  a t  a te rm ~ r i o r  to the  c o ~ i v e n i ~ ~ q  
of t l ~ e  Snpreme ('oi~rt, tlie nppeal mnst be talcen to t ha t  t e n n  of the  Snpreme 
Court .  S. V .  F I . C C I ~ ~ Z .  7% 

$: i i t l .  Conclusiveness a n d  Effect of Record.  

'The presumption i.; tha t  the record ac  it apyenrs ic true. S c Cuc~lv. 134 



AKALYTICAL INDEX. 

§ i8e .  Requircnient That Inadvertence in  Stating Contentions Be Brought 
t o  Trial Court's Attention, 

Where a misstatement of a contelltion is not brought to tlie trial court's a t -  
tentioil in apt  time, the matter is not subject to attacli or review on appeal. 
6. 2'. Stowe, 204. 

§ 78g. Objections ail(! Exceptions to  Argument of Solicitor. 
An ;icreeinent between the solicitor and defense counsel that objection to the 

solicitor's argument might be shown a t  the e i ~ d  of every sentence on the report- 
er's transcript is clisapprorecl silice such agreement coul~l not relieve the trial 
court of his duty a t  all times to see that  the argument remain within proper 
bounds, and counsel should make timely ob.jections to th? court, and the court 
shonld pass on the objections as  they arise. S. c. Llnrcfovt, 630. 

i 8 h .  Necessity, Forni and Requisites of Assigmneni:s of Error. 
Assignments of error to the charge must be predicated upon esceptions pre- 

viously noted in the case on apprv~l. 8. 1;. Gordo~t, 336. 

§ 79. The Brief. 
The statement in the brief of the general q~~es t ions  inrolved on the appeal, 

without bringing forward or mentioning in the brief any cf the exceptions taken 
during the trial or authority in support of any particular exception, is insuffi- 
c imt  to bring up for consicleration the nmtters to \vhich the exceptions shown 
in the record relate. 8, v.  IT'iTlinnts, 259. 

Assignments of error not supported by argument or authority cited in the 
brief are  deemed abandoned. S. v. Gordolt, 336; 8. c. Cole, 576. 

An assignment of error brought forward in the brief but in support of which 
no argument is stated or authority cited upon any germ:me ground, is deemed 
abandoned. S. c. F a u l k ~ ~ e r ,  009. 

§ 81a. Matters Reviewable. 
The action of the trial court in ordering a mistrial in his discretion in a 

prosecution for an offense less than a capital felony is not reriemable in the 
absence of gross abuse. S. c. Htcmbles, 47. 

§ 81c (1) .  Burden of Showing Error. 
The burden is upon appellant not only to show error, but also to show that 

the alleged error was prejudicial. S .  c. Poolos, 382;  S. 1%. Colc, 376. 

5 81c (2). Prejudicial and Hannless  Er ror  i n  Instructions. 
Error in failing to submit to jury question of defendant's guilt of less degrees 

of tlie crime is not cured by conviction of graver offense. S. v. Wicks, 156. 
Failure of an instruction defining reasonable doubt to charge, even contest- 

nnlly, that such doubt may arise from lack or deficiency of the evidence as  well 
as  out of the evidence, is error. but whether such error 1s prejudicial depends 
upon the evidence involved, and where the State's evidenc,e is direct and amply 
sufficient to support the verdict, and the sole question for the jury's determina- 
tion is whether to accept as  true the State's evidence or that of defendant, sncli 
error is not prejudicial. S. 1 ' .  Hn~l~tnoirds, 2 6 .  

An erroneons instruction on the burden of proof is not c20rrected by prior and 
subsequent correct instructions upon the point. R. 2,. Faitlkxcr, 600. 
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$. Sir (3). H;trmlc>ss a n d  Prejudicial E r r o r  i n  Admission o r  Exclusion of 
Evidrnee .  

Tlir. exclnsioii of certnin testilnoay a s  to a mat ter  n-liich was  brought o11t on 
tiie snbscq~ ie i~ t  c ros s -e snu ina t im  by ilefendaiit of nno t l~e r  witness, 1rc'Ttl ~ i o t  
!ircjnclicial. h". 1.. I l r r~ l t )7 ( '~ ,  47. 

J.:scrlition to the  esc lus io l~  of er idnlce  cannot be sustnined n-hen the  record 
fails  to show wha t  the  \\-itnrss \~t-o~iltl have testified if pe rn~ i t t ed  to nnsn'er. 
r r r r i  tli(1llg11 tlle qucstioll be :ISIC(Y~ on ~ . ~ ~ o s s - e s i ~ n l i l l i ~ t i o ~ ~  and  be a proper qnes- 
:ioa : ~ ~ l i e t l  for  t he  l ~ u r p o s r  of in~l~e: rchi~ig  the  cretlihility of t he  nit l iess by 
zli i~r~-ing t h ~ t  she ~ r a s  11icnt:111y and  e~no t i c~m~l l j -  niistable. S. v. POOIOS, 382. 

g Sic. ( 4 ) .  H i ~ ~ m l e s s  a n d  Prr jn t l ic ia l  Error-Error Re la t ing  to One Coun t  
Only. 

II-iierc, tiefendant is  conricted mltlcr both intlictillmts consolirl:~tetl f o r  1ri:ll. 
cntl s rpxrnt r ,  eqnnl ant1 ccmcnrreilt seii tnlcrs a r e  i~liposcil in each case. :111 

ctrror in ilit, t.liargr relating to one c:lse only is 11nr1ule.ss. R. 1;. C'cplrns. .Xi?. 

# 81e (7). Harinless  a n d  Pre judic ia l  Error-In Course  o r  Conduct  of 
Trial .  

I n  this prorcc~ltion for  tlrli11lie11 tlririiig. exception to  tlie s t : ~ t c l i ~ i ~ n t  of the  
solicitor in his argument  "Don't kill my child" is  not s~ i s t a i~ i e i l .  since in the  
nbsence of the  fnctunl setting of tlie r e~ i i a rk  it is not rrincle to a p l ~ e a r  t11:rt the  
a r g i ~ n ~ e r i t  ~ n s  a11 a l ~ n s e  of f a i r  t leh:~te ant1 prcjiiilicinl. A. 1.. Trillnrd, 2.79. 

Ikfenc1:nit was  tr ied for  driving a n  antoino1)ile on the  pnblic I ~ i g h ~ r a y s  I\-liilr 
luldrr  the  i i ~ f l ~ i r n c r  of i n to s i c :~ t i~ ig  liquor. Dnring the  solicitor's a rg~uneu t .  the 
c7onrt ant1 t h ~  s o l i ~ i t o r  iiincle re l i~arka  a s  to  t h r  necessity of t t  warrant ,  oue of 
t he  nrrcsting officer.; Iraving testifietl in ix=g:~ril to getting a war ran t  Irefore 
inaliing the  ar res t .  II(,ltl: Tlrc officer's trst in~oliy \ ras  rclevaiit only in es11l:c- 
nation of his Snilnrc to 111:llie the  ar res t  a t  oncc, and  the  statements of tlic 
colicitor and  jlidge were wholly i l i~u~nteri : t l  to the  issnc and carinot be Iirlil 
~ ~ r e j ~ ~ d i c i a l .  S. 1 . .  C'o7r. 576. 

3 l a .  Compcnhator j  Damages-Prcscnt W o r t h  of F u t u r e  Damagc. 
\Vl~cre the  nllegatioiis : ~ n d  thcorj- t ~ f  tr ial  tlisclosi~ tha t  plaiiitiff was  relyiiig 

()I! fnt11l.e dn~~ingc.: :\8 a pnr t  of his rec.o\-err. n c l i : ~ r # ~  tha t  11e is entitlet1 l o  
r r c o w r  in olie Inmp s u i i ~  fur  a l l  in jnr i rs  past ,  present. iuid 1 )1nqwc t i~e .  witlioiil. 
i~~ i . t ruc t ing  the  j w j -  t l i i~ t  tlw a n l o t l ~ ~ t  n w a r t l ~ ~ l  fo r  fn tu re  l o s s t ~ ~  s l ~ o i ~ l d  b r  11as'd 
nil the  p re3~ l l t  (~ls11 n h ~ e  or l3reseilt wort11 of sncli losses, rn l~s t  11e lrcltl for  
l~rejntl icial  error.  Ftrisoir 1.. C r i h b .  303. 

1 1 .  Provis ion in Agreement  f o r  T,icluidatc4 I k ~ n a g r s .  

5 6. I'leatlings i n  Action for. \V~-ongful  D v a t l ~ .  

-1 cniise of nrtioii for  ~ r r o n g f n l  dtatl i ,  and  x c.:iiise of nction for  personal i i ~ j n -  
ries bctn-een the  &ate of injury and  the  tltv~tli ant1 fo r  pro]~c.rty d a ~ n a g ~  sns- 
t:iirretl in t he  collision. shoiiltl be s r l~n r ;~ t e ly  s t :~ ted .  H i ? ~ s o ~ r  1;. Dazcson, 71-4. 
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DEDICATIOS 
§ 4. Acceptance. 

Dedication of street to l~ublic 1tc7d accepted by act 01' Assembly. Scott r .  
Shacl;leford, 738. 

DEEDS. 
§ 2a (2). Mental Capacity. 

Wllether a grantor has sntiicient niental capacity to execnte a deed is not a 
question of fact, bnt is a conclusion ~vhich the law draws from certain facts as 
a preniise. s~lcli  as  whether the grantor understood the nature and conseqllences 
of his act in nlnlring the deed. whether he lmew what land lie was disposing of 
and to wliom, etc. VcDeritt v. Cltai~dler, GTT. 

In  tliis action to set aside a deed for want of mental ca lacity in the grantor, 
a new trial is awarded for conlinents lnade and testiinonr elicited by tlie pre- 
siding judge \vhich lmd the efcect of permitting the witnesses to testify that 
grantor did not have sufficient inental capacity to execute the deed rather than 
liniiting tlie testimony to the facts from wliicli the law miglit draw the infer- 
ence of mental incapacity. Ibid. 

§ 11. General Rules of Construction. 
Ordinarily, in construing a deed it is the duty of the court to ascertain tlie 

intent of the grantor or grantors as  embodied in the entire instmment, and each 
ant1 every part  thereof must be given effect if tliis can be done by any fair or 
re:~sonable interpretation. Davis c. BVOKII,  116. 

In  arriving a t  the intent of the grantor, settled rules of construction should 
be obserred nnd enforced. Ibid. 

§ 13b. R , u k  in Shelley's Case. 
Where a conveyance is niade to A and his c,hildren, and h has children a t  the 

time the deed is esecuted, A and liis children take as tenants in common, but if 
A lms no cliildren a t  tlie t h e  the deed is esecuted, A takerr an estate tail which 
is csonverted into a fee by G.S. 41-1. Dncis c. I Z r o ~ c n ,  116. 

S 1Bb. Restrictive Covenants. 
If restrictive covenants a re  added to a deed after the deed has been executed, 

s11c11 deed niust be re-executed, re-aclrnowledged, and re delivered after such 
addition. IIcge v. Sellers, 210. 

A restriction of the enjoyment of property must be created in express terms 
or by plain and unmistakable implication. Ibid. 

Where no restrictive covenants are  contained in a deed to a particular lot in 
n subdivision, and the recorded map shows ILO restrictions, the grantee therein 
is not bound by restrictive covenants, notwitlistanding his knowledge that all 
the other lots in the subdivision contain restrictive covenants according to a 
sellera1 scheiue, since such grantre is chargeable with notice only of such re- 
strictions as  appear in liis chain of title, and no notice, however full or formal, 
call take the place of registration. Ibid. 

A restrictive covenant creates a negatire easenient nithi11 the statute of 
frauds. Ibitl. 

Restrictive covenants a re  not favored and mill be strictly construed against 
limitation on use. Ibid. 
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DIVORCE ASD iiLIMONT 

# 3 1 .  Pleadings  i n  Actions f o r  A1in1on;y Wi thou t  Divorce. 
111 a n  action fo r  n l i~nony nit lrout di\  orce. allegations t h a t  t he  husband had  

been abusive and  r io l rn t  toward plaintiff and she 11ad been made to  fear  f o r  
he r  safrty.  a r e  insufficient, i t  being necessary tha t  plaintiff allege specific ac ts  
of rniscontluct on the  p a r t  of the  l~rlsband so thxt  the court  may determine 
whetlicr his conduct was  in fac t  such a s  constitnted cause for  divorce from 1)ed 
and  board, and  also specify what ,  i f  anything. she  did or sa id  a t  t he  time, in 
order t h a t  the  court  may determine nhet l ie r  she provolied the difficultg. Ol7i.y 
c. O l l ~ s ,  709. 

Allegatioas t h a t  during the 12  niontlir preceding the  insti tution of the  action 
defendant had repeatedly told plaintiff to leave the  lionle in ~ h i c l ~  they were 
living, a r e  insnfticient to allege a cause of action tha t  defendant maliciously 
tnrned plaintiff ont of doors a s  a basis fo r  a n  action for  alimony v i thon t  
dirorce under G.S. 50-16. Ib id .  

Allegations t h a t  the  defendant spent money lavisllly on other w o ~ n r n ,  \\ i tbout 
allegation a s  to who they mere o r  wha t  n a s  their  relationsliip to ilefend:lnt, 
it any. slid withont allegation of miscondnct 011 t he  pa r t  of defendant, is  insnffi- 
c.ient to s t a t e  a cause of action fo r  d i ~ o r c e  :IS a basis fo r  alimony u i thou t  
dirorce under G.S. 50-16. Ibid.  

hllegationr t h a t  defendant failed to  pro\ ide adeqliate support  for  the  plaintiff 
and the  child of the  marriage,  without  allegation^ of specific acts and  conduct 
on his p a r t  sufficient to  justify her  leaving him a s  she admitted she  had  clone, 
and  \vitlrnat allegation of the  anlonnt of support  tlefendant provided or wlmt 
other means lie had or wha t  she  cleemed "adequate support," a r e  insufficient t o  
allege tha t  lie separated himself f rom her  ~ l l d  the  child w i t l~ou t  providing them 
.>deili~ate snpgort  according to h is  means and condition in life, a s  a basis fo r  
alimolly without divorce. Ib id .  

W 12. Alinlony a n d  Suppor t  Penclente Li te .  

A11 order entered in t he  n i fe ' s  a c t ~ o n  fo r  alimony n itlront d i ~  orcc reqlurinr 
tlefentlailt to pay iul~cictence and  coiinrel f e w  11(11(7~1r tc  lltc iq void n h e n  the 
order i i  entered n i thont notice to clefe~lcl:~nt Rn? t i  rrcll 2; R a m  t w l l ,  585 

Where i t  is conclnrively ert,lblislied hy jntlicial admission of t he  partics llrat 
a n  order. requiring clefenclnnt to p a >  s u h ~ i ~ t e n c e  and coimscl feer pcudc 1rtr lrtc, 
\\ a. I oid becmisc entered n ithont notice to  defmtlant.  the  colirt p r o p e r l ~  t rea ts  
.nth order a s  a n~i l l i ty  llpnll cl ial1~1i:~e by tiefendant. and a n  order t1iereaPtc.r 
cniered fo r  s i ih~is tencc  nntl coiinwl fee. pc11tlclrtr lr tr  a f t e r  chic and proper 
n o t ~ c e  to defentlnnt n ill he npl~clrl, ~ l o t n ~ t l ~ r t n n d i n g  wan t  of fornlal decree tha t  
the prior order n a s  T oitl, nh i cb  omii.~on IT 111 t ~ c  lemedied 111117r p1 o tlcirc Ib1i7. 

Af ter  the  \vif'e insti tuted sni t  for  alininny ~v i thon t  clirorce, in which action 
rlie qiicstioil of the  custody of the  niinor cliiltl of the ninrringr v-as not raised, 
t he  linshnnd insti tuted snit  for  nl)sol~ite (Iirorce. IIr.lcl: Tlie amcntlnient c;f 
(;.S. .70-l(i 117 ('llapter 92.7. Public IATW of 19.3. tloes not affect the  jlirisdic- 
rional po\rer of the  court to a n r t l  sn1)sistencr for  the  mother and  clliltl pel!- 
tlc ~ t t ( '  Tit? in her  action for  alinioay witlrvnt tli~-orce. I b i d .  

1 .  F:nforring Orde r s  f o r  Cu\ tody a n d  Snppor t  of Children.  
Tlrat one child had married and the  other mas living with fa ther  lii'ld s11ffi- 

r.icmt ciai~ce for  fnilier to cease pny i~ iy  sllnlu to clerk for  the i r  support  in accord- 
ance with l~revions  order. Jnrrel l  2; d n u c  1 7 ,  7 3 .  
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a 19, Custody nnd  Suppor t  of Cllilclren-Findings andl I k c r e e .  
111 t letermil~i~ifi  tlw right to cnstotly of the  c l i i l t l r e~~  a s  betn-eel1 dirorceti l ~ r -  

ents, decision is rightly 111:1tle to t u rn  111)on the best i l l t t>>wts  of the  c l~i l t l re t~ .  
iintl tlie findings of the cwnrt ill regart1 thereto a r e  co l i c l~~s i r e  when sugporteil 
by eritlt~nce, the  \reiglit to be gireii the coi1flic:ting t e s t i n ~ o ~ ~ y  1)oiiig for the  co~ i r t .  
811l i f l1  L.. Strlitll. 307. 

21. Yalidity and At tack  of Fo re ign  Decrees. 

.\ 1)rol)crty s e t t l rn~eu t  cwnt : i i~~ed in :I decree of t l irorc~l e ~ ~ t e r e t l  by a colrrr 
of nnotllrr s tn te  is voitl in so f a r  :is i t  a t tempts  to affect title to 1;111(l in rli~. 
Xtnte. S o h ? ( '  2'. I ' i t trrlni~, G01. 

# 1. D o n ~ i c i l r  ancl Rcs ide~ lce  i n  General .  

JIember of An~ ie t l  Serrices does not acquire resitlence here solely twcau-e 
stationrtl  here  for  period untler n~ i l i t n ry  orders. H n r t  u. ('oar11 Co.. :is9 
*i liiinor tlel~entlent soil n-lio mores from his father 's  house to :in apnrtlileilt, 

~ ~ i n i ~ ~ t a i i l e d  by his f ~ ~ t l i e r ,  for  tlie purpose of ;~ttentliiig classes a t  a n  e d ~ ~ c a t i ~ j n i ~ l  
iiistitution does not become n res i~l t~i i t  of the  college co l~ i l i~~ ln i ty .  but retains liii 
rrsitle~lt'e \\.it11 his fxtller. I3trt,lic,1. 1.. Ills.. Co.. 3%. 

# 2. F:ascntrnts Appur t enan t .  

h conrcyaiice or contract  to conrey a pa r t  of a n  es ta te  ortliiiarilg i i~clutlrs 
by i~~~ l ) l i c : i t i on  those easements o r e r  t he  r e ~ ~ ~ n i n i n g  1:1ntl ~ i - l l ic l~  a r e  risible anti 
: ~ l q ~ : ~ r n ~ t l y  l ) c ~ n : ~ i ~ n ~ t  and  ~ r l i i ~ l i  nre  in use aticl reasonably necessary to the 
fa i r  rv i joy~nwt  of the  prol)erty conreyed o r  contracted to be co~ircyed.  C o l d .  
stc2i~r 2.. Il'rost Co.,  X 3 .  

EJECl ' J IEST.  
a 1 3 .  I'iwties mc1 Pleadings .  

111 mi action in eject~ilent where t l t ' fe~~dnnt c l a in~s  u ~ ~ c l e r  a t a s  foreclosrlrc 
tlertl of bilrgiiin :i1id sille, t he  county is proper par ty  for  the  purpose of deferltl- 
ing i ts  title to tlefentlant, hu t  t l e f e ~ i i l a ~ ~ t  has  no right to l i t iante in l~laintif i 's  
:i('ti011 :111j- r ights he nlny h a r e  ng:iinst the  comity in the  event the t a s  fore- 
c.losnre deed is tleclnretl inr-nlid. Iitv71!i I . .  ICc~Tl!i, 146. 

14. Answer  and Bond.  
I n  :1n action fo r  t he  reco\-ery or l)osscssion of rea l  property. the  de fe~ i t l a i~ t  is 

rcqnired to give bond before n n s w c ~ r i ~ ~ g  to protect plaintiff :fro111 any tlnmnges 11z 
~i i ight  suffer by r rason of tlefentlnnt's \rrongf'ul ~ )os ses r io i~  of the  lilntl b e t n e e i ~  
the connnence~nent of t l i ~  :letion ant1 the  entry of final jutlgninlt. G.8. 1-111, ant1 
11lw11 fnillirtl of t l e f e ~ ~ d ; ~ l l t  to  file the  s ta tu tory  bond plaintiff is enti t lrd to jndg- 
111et1t by clt't'il~llt finill i ~ s  to t i t le niitl pos se r s io~~ .  wliicli j~~dg i i i en t  tlie clerk i.; 
:i~~tliorizc.tl to enter.  Jfot .r is  1 . .  IYilh'ir~s. ,707. 

I n  ;\($tion.; inrolriilg renlty. :I defense boiitl. 0 . S .  1-111, is not r e q ~ ~ i r r t l  of :I 

tlefent1;lnt \rho is not in poswssio l~  of the lz~ntl ill c o ~ ~ t r o r e r s y .  Ibi t l .  
Iil 2111 w t i o ~ i  for  the  recovery or l)ossessiun of real  prol~er ty .  :I plniiitift' \ r l i ~ ~  

1:1lri~ possession of the ln~i t l r  in cwiltrorersy lor ;iny snbstantinl  l~o r t i on  thereof 
l ~ y  1innnt11orizt.tl entry n f t r r  r c n ~ i i i ~ e ~ ~ ~ r ~ i ~ e ~ i t  of tht' nc-ti011 ii1111 prior to the  e s -  
1)ir:btion of t i n ~ e  for  filiiie answer,  is not entitled t o  j l~dginent by dt.f:lnlt tinn! 
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fo r  tiefrntlant's fai lure to  give a defense bond unless and unti l  he  first restores 
the  stntrts qrto in respect to  possession existing a t  the date  of t he  conlmencement 
of the  action. lb id .  

$ 17. Sufficiency of Evidence  a n d  Xonsuit .  
Where plaintiff a t tempts  to establish a common FOUrCe of t i t le by showing 

tha t  defendant claims under a t ax  foreclosure against  the  common ancestor, 
hut  the clocnnentary evidence fails  to include interlocutory judgment of fore- 
cloiure or final decree of confirmation, there is  a break in the  chain of title, and  
nonsuit is proper. Iiell?! 5. Kell)l, 146. 

# 1. S a t u r e  a n d  E x t e n t  of Power ,  
Only public necessity j ~ ~ s t i f i e s  the  taliing of land from a citizen without his 

consent. r-ti7ities Cowl. a. Story.  103. 

. 1)cleg;:tion of r o w e r  of Eminen t  Donlain t o  S t a t e  Boa rds  a n d  Com- 
missions. 

Wildlife Resources Colnmissiol~ has  been delegated power of ~ n l i n e n t  donlain. 
hut  certificate of conrenience and  necessity if required. 17ti7ities Con?. v. S t o ~  11. 
103. But  application in this case n-as not made by Con~mission,  but  hy  i ts  
director. Ibid.  

# 8. Measure  a n d  Amoun t  of Compensat ion  in General .  
('ompensation recoJerable by a landonmer for  the  taking of his property by 

en l in r~ l t  domain fo r  higlin-ay purposes, is the  diderence between f a i r  market  
r a lne  of t he  property a s  a \rhole immediately before t he  taking, and  the  ~ n l i i r  
of the  renlainder in~l i~edia te ly  a f t e r  the  taking, less general and special benefits. 
Gnl7i1?forc o. Hiqlr ~c'all Cow. ,  3.50. 

I n  estimating the  f a i r  market  w l n e  of land before and a f t e r  the  approgrin- 
tion of a portion thereof, al l  capabilities of the  property and  a l l  uses to  ~ r h i c h  
i t  is adapted,  n-hich affect i ts  ~ a l u e  in the  market.  a r e  to  be considered. and  
not merely i ts  ~ x l n e  for  t ha t  use to ~ h i c h  i t  had  been applied by the  owner. 
Ibid.  

Where property of a n  educational institntion is  talien fo r  high\ray purl)oses, 
it shoiild be ileterluined whether t he  remaining property is  more ra luable  for  
institutional ~ u r ~ o s e s  t han  for  any other use. since elements of depreci:~tion 
when the  lwoprrty is  used for  edncntioaal purposes may not obtain if the  prop- 
erty is put  to soinc other 11se. Ibid.  

Where p a r t  of t h r  property of a n  edncational institution is  talien fo r  highway 
purpowa, t he  ascertniulnent of the f;lir nlnl,l;et v:lli~e of the  remaining lailtls 
for  edi~cntional pnrlwses does not dey~entl npon the ac tual  a~-nilability of one 
o r  more pro spec ti^-e purchasers for  t ha t  purpose, bnt the  existence of n buyer 
for  sncli purpose. who is able and  willing to b u ~ ,  bnt under no necessity to do 
so. will be assnmetl. Ibid.  

Damages fo r  nn ensenlent talien under en~ inen t  (loinnin a r e  to be cletenniacd 
hy the  rialits t hc  condemnor or granter  actnallg acquires and  not the  extent 
i o  n-hich he  exriclccs such rights G ~ P  Co. 7.. 11!1(7o.. 639. 

Poqaibility of revision shonld not be consitlered, nor the  possibility t ha t  owner 
might be allonetl to back IT-nter of a lalie over the  right of way when con- 
demnor refuses to azree  tha t  he nlielit do 50 a x 1  ! a ~ ~ a n a g e  of easement negates 
snch right. Ibid.  
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$ 1%. Pleadings i n  Action to Assess Compensation. 
In  a special proceeding to assess conq)ensation for 1,111d of an educational 

ii~stitution talten for higlim-ay purposes, i t  is not rtquired tliat petitioners allege 
with particularity the various respects in IT-liicli the propt,rty has been adversely 
;~ffected by the iiew liigl~nay. (2.8. 40-1'7, and since evidence in sn1)port of al! 
elenleiits uf claniage recoverable is conipetent under the general allegation of 
d:ini:igc. petitioners are not prejndiced by a11 order striiiing from tlie petition 
;~llccutions relating to particular elenients of dai~inqe. Cr'al7ir1tot~ c. H1!/11 rc .1711  

Collr , 350. 

a 18c. Conlye tcnc~  and Relevancy of Evidtwre in  k t i o n s  to  Assess Com- 
pensation. 

111 n special proceediiig to assess coinpensation for 1;lild of an edncationai 
institution taken for 1iigliw:ly 1)11r1)0ses. G.S. 136-10, a n r  evidence which aids 
the jury in fising n fair ninrliet value of tlie ren~aining lond, and its dinlir~ution 
by the bnrden upon it, iiicludil~g ereryrhing whicli affecl-s the niarlcet v:~lar of 
the land rwxlii~ing, is conlgetent. Ga7limot.c z'. IIi!/li rcnu Cot l l . .  3.30. 

3 26. Nature and Extent of Right Acquired. 
Orili~lilri!y, a inere p r i ~  ate easenient for tlie purpose of ingress and egre>.i 

a c ~ o s s  agricultural lands does not d r ~ r i v e  the owner of the fee of the full enjoy- 
ment of his property not inconsistei~t of tlie rights granted in the easeuenr 
G a s  C o .  v. H ~ ~ t l c t ' ,  639. 

ESTOPPEL. 

2. Estoppel by Deed-After Acquired Title. 
-. 

1.ken if tlie owiier of n vested fee simple title cannot convey a valid and 
marketable title thereto during the life of a trust, his deed esecuted prior to 
the tcrinination of the trust will estop liim :1nd those clc iuing throug11 him by 
tlwtl. will, or inheritance. and liis after-acquired title will "feed tlie estoppel" 
ilnd vest tlie title thus acquired-in his grantee. Mort'cll  v. B u i l d i n g  JPntrage- 
1 1 1 ~ 1 1  t ,  264. 

a 3. Nature and Essentials of Equitable Estoppel i n  General. 
.%n estoppel esists wliere a 1)ersdn is induced by \voids. conduct, or regre- 

s t~nt :~t ion to act to his prejudice. A i r  Co t !d i t i o t~ i t zg  Go .  c.  Dofcg las s ,  170. 

EVIDES('E. 
# 2. Judicial Sotice. 

The courts will talie judicial notice of the county seat of a county of this 
State. J l i ~ r t :  c. S c l ~ r i t l t ,  26s. 

Tlie courts will talie judicial notice of the fact that the "Umstead Youth 
C n ~ t e r "  is n State penal institntion authorized under and by virtue of Cliapter 
297. Session Lnws of 1049, and lnaintaiiie~l for the pulpose of receiving arid 
dc~tainins yontlifnl and first term 1)risoners. G.S.  115-49.2. A l l i a ~ l c c  C o .  v. S t a t e  
H o s p i t a l ,  3'79. 

I t  is :I matter of coniinon kno\vledge that increase in pressnre increases the 
flow of writer. and tliat, therefore. an incre,rse i11 the l~riglit  of 21 I~igl~way fill. 
by ii~creasinr the w l m ~ i e  of water inigo~undetl. will i n c r ~ a s e  the flow of water 
through a culvert under the fill so as to n~nlre tlie road safer fro111 ~vasliouts 
t11a11 it  wa- before the Iieiqht d f  tlie fill was increase(1. I'lurirl L.. I l i gh lc 'a~ j  
Corn.,  4Gl. 
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EVIDESCE-Coittitt ued 

13. Confidential Com~nnnications-dttor~iey and Client. 
I t  is competent for an  attorney \vho is actirely participating in the trial to 

testify as  to matters which transpired in a conference of the parties prior to the 
controrersy for the purpose of contradicting the testimony of n witness of the 
opposing party as to such matters. Hege v. Sellers, 240. 

3 14. Confidential Comniunications-Physician and  Patient.  
Confidential communications of the patient to a physician are  pririleged and 

the physician will not be permitted to testify thereto except by cons~?nt of the 
patient or upon order of the presiding judge in tern1 time upon a finding duly 
entered of record that  the testimony is necessary to a proper :ttllninistrntiol~ of 
justice. Y O ~ C  C. Pittw~a?i,  G9. 

3 19. Evidence Competent to  Inipeacli o r  Discredit \Vitness. 
T?stimony of declarations made by a witness to others, which declarntlons 

are  in conflict with the testimony of the witness upon the trial, is conlpetent 
for the sole purpose of impeaching the witness' credibility, eren though srlcll 
tes t imon~ would othermise be inco~npetent as  hearsay. Pel lcitt 9 c. Clnt lie. 24 

A party is entitled to introduce eritlence of bad character of a I\-itness L Y ~ I I )  

has testified for the opposing party for tlie purpose of impeaching tlie credibility 
of the witness. Ilfoore v. Ue:alln. 100. 

5 2 G  M. Rebuttal  of Matter Adduced by Adverse Party. 
Where a witness for plaintiff testifies as  to previous stateinents made by a 

witness for defendants in conflict with such witness' twtimony upon the trial, 
the court has the discretionary authority to permit defendant to recall his 
witness and permit him to testify in exl~lanation and contradiction of tlie testi- 
mony given by plainiff's witness. V o o w  v. Be:alla, 190. 

5 38. Secondary Evidence of Lost o r  Destroyed Instruments.  
Where a witness testifies that  she had received a paper under seal ~vhicli had 

been lost, i t  is error for the court to permit her to testify to the effect that  the 
paper was a decree of divorce from her former husband, it being required that 
it be slio\rn that the original record, rather than a mere copy thereof, had been 
lmt  or destroyed as the foundation for the admission of secondary eridence of 
its contents. since otherwise the record itself, being in existence, is the only 
eridence admissible to prove its contents. Jo~rev v. Jones,  201. 

5 59. Parol  Eridence Affecting Writings. 

Where the purchaser of machinery gives written orders therefor, and exe- 
cutes notes, mortgage, and deed of trust setting forth the time and method of 
payment, the instruments constitute a contract in writing between the parties, 
and in the absence of evidence that  the notes, mortgage, and deed of trust were 
conditionally delirered, or that there was mutual mistake in drafting them, or 
fr:xud in procuring their execution, or a different mod? of payment agreed upon, 
par01 testimony is inadmissible to vary or change the contract. Hall o. Chr is -  
t i a ~ s e n ,  393. 

9 41. Hearsay Evidence. 
Declaration introduced for purpose of showing state of mind and not to 

prove truth of matters therein declared. does not come within hearsay r~ i l r .  
In  I T  T i7 i77  o f  D~t l ie ,  344. 



# 47. E s p c r t  a n d  Opinion Evidence-Mental Capacity 
Witness may not testify t h a t  grantor  lacked mental  capacity, but on]>- to  

facts froin which tha t  conclusion may be clra\vn. McDcvitt v. Clrar~tllo', 677. 

EXECUTIOS.  
4. Limi ta t ions .  
S o  esecution on money jntlgment a f t e r  ten years : onlj  procedure to obtain 

Ile\v jndement is by action on the  juilgment within ten years,  not by acirc facias. 
Rc id 1 , .  Bristol ,  609. 

EXECUTORS A S D  BDJIISISTRATORS.  

2a. Ju iu isdic t ion  t o  I s sue  L e t t e r s  of Adminis t ra t ion .  
The S11per:~)r Court  of n county which first issues 1ett1.r~ of ndministration 

:,c.cluires jurisdiction, and  letters to administer tlle e s t a t ~  may not thereafter 
be enterell in another  county even thongli petition of a creditor to administer 
t h t  pctnte was  pending therein a t  the  t ime of tlle issuance of the  letters. Vam- 
(I!? 1 . .  IlrSeil l ,  308. 

# 5 .  Assets of t h e  E s t a t e  a n d  R i g h t  of Pe r sona l  Representa t ive  to Posses- 
sion. 

Where  there  a r e  at11 erse c l a i n ~ s  against  the  snrplus realized upon the  fore- 
closnre of a deed of t rus t  a f t e r  the  death  of the t rns tor  and  a proceeding is  
insti tnted pnrsnant  to G.S. 4.7-21.32 to determine I\-110 is entitled to  such funds,  
i t  is the  clerk and  not the  ailnlinistrator who determines t he  priori ty of pag- 
irients. nlthongh the  adn~ in i s t r a to r  claiming the  funds  is a necessary party.  
I.oloir Coic~i t .~~ 1%. O~rtlaic', 97. 

5 13a. Sale  of Imnds  t o  M a k e  Assets. 
Where,  in a proceeding for  the  sale of lallds to  make assets to  pay debts of 

t he  es ta te  and  for  parti t ion among the  heirs a t  Ian-, it is  denied t h a t  t he  de- 
cedent left  no personal fiunds with which to pay debts, but  admitted t h a t  t he  
lnncls could not be  actually divided without in jury  to  all  o r  some of t he  tenants  
in ronmlon, order of sale fo r  petition is  proper, but  the  proceeds of sale must 
11e held pentling determination of whether sale is  necessary to  nlnke assets, in 
w l ~ i c h  event t he  court  must  order their  apl~lication to  t he  payment of debts. 
C'ltrpp 1' .  Clapp, 281. 

Where  the  petition fo r  sale of lands  to n ~ n k e  assets with which to  pay debts 
of the  eqtate alleges t ha t  the  decedent left  no es ta te  so f a r  a s  could be ascer- 
tained. i t  is  sufficient on this aspect, and  demurrer on the  eround tha t  t he  
petition failed to  set  for th  the  value of the  estate. a s  nl?ar a s  nlny be ascer- 
rained. and the application thereof, is ~ r o p e r l y  overruled. Ibit?. 

$ 1 .  S a t u ~ ~  a n d  E l rn l en t s  of t h e  Offense. 
.\ single ac t  of illicit sesnnl  intercourse does not cons t i t i~ te  fornication and 

ntlultery ns defined by G.S. 14-184, the  offense being habitual  s e sna l  intercourse 
in t he  nlanner of hnsband and wife by a man and woman not marr ied  t o  each 
n t l~e r .  H o n . e ~ e r .  t he  dura t ion  of the  association is  immaterial  if t h ~  requisite 
11abitnal intercourse is establishecl, and  i t  has  been held t h a t  a period of two 
wethkr: is antficient to constitute the  offense. S ,  r .  I i 7 ( 7 / ~ ~ ~ w t ,  277. 
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FORSICATIOS ASD ADCLTER-C'O)L ti11 ~ ~ c ' r l .  

I n  a prosecution under G.S. 14-184. i t  is not required t h a t  the  Sta te  p ro l e  : I ~ l t  
the male defendant and  his wife were separated.  I b i d .  

# 2. Prosecut ions .  
I n  a prosecution under G.S. 14-184, tlie acts of illicit intercourse rnny be  

proved by circumstantial  evidence, and  i t  is not required tha t  e r en  one sucli acc 
be direct17 proven. S .  v. Kleinza)~, 277. 

Evidence of defrndimts' guilt of fornication and  adultery held sufficient to be 
submitted to jury. Ibid.  

The instrnction a s  to the  elements of tlie ofiense of fornication and  adultery 
nntler (:.S. 14-184 lrcld without error.  Ibid.  

FRAUD. 

9 1 .  Deception Const i tu t ing  F r a u d  i n  General .  
An action ~ v i l l  lie to recover daniages for  false and  f raudulent  reyreselita- 

tionr in tiit. sale of property when i t  is iunde to appear  t ha t  sucli rrpresentn- 
rions were calculated and  intended to  indnce the  ~11rc11ase and  Tvere reasonably 
relied on 1):- the  purchaser to his injury a n d  damage. -i i i ~ i s r e l ~ r e , q e ~ ~ t z ~ t i ~ > ~ ~  i< 
mater ia l  if i t  induces the  other pa r ty  to act .  Keitlt 1. .  l\*i7d(>r, 672. 

9 3. Deception a n d  R.eliance o n  Misrepresentation.  
The rnle t h a t  if t he  parties a r e  on equal terms and  the  purclinser has kl11in.1- 

rilge of the fac ts  or inralis of information readily xvail:rble, a n  action for  f r and  
jvill not lie for  ninterial misreprese l~ta t io l~  ~n l l e s s  the sc~ller prerents  t l ~ c  p ~ ~ r -  
clinqer from nmking use of his l~no\~-Ie(lge or information, is subject to the r s -  
r.eption tha t  nn  action will lie when the  seller makes a positive and tletiniie 
reprrse i~ta t ion  which the l~n rchase r  d ~ w s  and  is  entitled to  rely uyon, ant1 the  
rel)resentation is  of :t cliarncter to induce n 1)erson of ordinary prudence to ac t  
to his damage. I i c i t l ~  v. Il'ilder, 672. 

TT'l~erc standing timber is con\-eyed thy a deed describing the  lands :IS a n:lnietl 
t rac t  n-itllout sett ing out t he  bo~untlary lines, and  one of the  brokers points ont 
the bonnt1;rr- lines of a n  adjacent t rac t  and f:tlsely :iud fr:rntlulently rrl)rcst>~it;; 
tha t  sncli ~ ~ t l j a c e n t  t r ac t  is embrnc.et1 in the  tlescription in the tleetl, the 11!1r'- 
cliasers a r e  entitled to  rely upon such positive r e l~ lwen ta t ion  and ma;\ maintain 
a n  action fo r  f rand,  notn-ithstanding t l i a t ' t l~ey  coi~ltl h a r e  ascert:1inctl l)y nn 
:xccurate surrey  TX-hether the  adjacent t rac t  was  inclncled in tlie 11escriptit)n in 
the deed. Ibid.  

# 9. Pleadings .  
A l l ea t ions  Itclrl sufficient to  s t a t e  cause of action for  f r and  in s~ale of t i n ~ l ~ r r  

Keith v. ST'iltler, 672. 

9 12. Sufficiency of Evidence  and Sonsu i t .  
Ev~c lmce  held sufficient to orer rn le  nonanit in action for  f r r t~~c l  in -?ic o f  

timber K c  it71 v. Wilder, 672. 

# 9. Contrac ts  Affecting Realty-Application i n  General .  
A restrictive covenant creates a negative easement within the Sta tu te  of 

Frnucli. and  cannot be prored by parol. I lcge  v. Scllcr8, 240. 
An oral  contract  to devise real  es ta te  is void. C'lapp v. Clap[) ,  281. 
Contract  with broker to  sell lands is  not required to be in writing. C(rrtrJr 

e. Rritt .  538. 
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GAMBLING. 

g 1. Acts Constituting Gambling. 
Betting on (log races under a pari-mutuel system having no other purpose 

than that  of providing the facilities for placing bets, calculating odds, cleter- 
mining winnings, if any, constitutes gambling. and is subject to abatement by 
injmiction as  a statntory nuisance. Il 'a~lor L'. Racitrrt Asso., SO. 

HABEAS CORPUS. 

§ 2. To Obtain m e e d o m  from r n l a w f u l  Restraint.  
Where i t  appears upon certiorari in a habeas corpus proceeding that  the 

sentence in~posed upon the defendant was in excess of the statutory maximnm, 
buf that  defendant had not served as  long as  he might have been legally impris- 
oned. the judgment will be vacated and the cause remandell for proper sentence, 
giving defendant credit for the time served uuder the v:tcateil judgment. but 
where defendant has served for a longer period than he nl ght have been legally 
sei~tenced, lie is entitled to his immediate discharge. S. c. Bustiii. -54% 

HIGHWAYS. 

g .ib. Const~wrtion-Liabilities t o  Pedestrians and  Motorists. 
I t  is not required that highways be constrwted in such manner as to insure 

safety iinder all conditions. i t  being a matter of commol knowledge that  cnl- 
verts. fills. einbanl;ments, and whole sections of roads give way to the destri~c- 
ti\ e force of flood waters. F l o ~ d  c. High  ~ccl!~ C O I I I . ,  461. 

HOMICIDE. 

g 3. Murder in t h e  F i r s t  Degrw.  
,411 nnlawfnl Billing of a human being with malice and with premeditation 

ant1 deliberation is murder in the first degree. G ,  c. Strec2t, 689. 

# 5. n f u ~ d c r  i n  the  Second Degree. 
JIurder in the second degree is the unlanfnl killing of a human being with 

malice, and the burden is on the State to satisfy the jury from the evidence 
t~eyond a reasonable doubt of the presence of each esswtial element of the 
c~ffensc.. S. v. A d a m .  339. 

'The iinlnnfnl killing of a hnman being wit11 innlice but ~ i t h o n t  l~remeclitation 
;end deliberation is murder in the second degree. B. 1 ' .  B t w ? .  GS9. 

# 5.  Manslaughter. 
'The iinlanful killing of a 11um:ln being ~vitlloiit mnlice and without prenietli- 

tal  ion ant1 deliberation is manslaughter. 8. T. S t ~ ~ c r t .  (X!). 

# 11. Self-Defense. 
The doctrine of retreat a s  an element of self-tlefense h . ~ s  no npylicntion to a 

police oflicrr, or one clothed with the Imwers of such officer, while in the per- 
formance of his duties, but to the contrary it is tlie duty of such officer when 
xss;iii!ted to stnncl his gro~ind and carry throng11 on tlie perforiuance of 11js 
tlnties, and meet force with force so long as  he acts in g~?otl faith and uses no 
mow force than reasonably appears to him to be necessary to effectuate the 
tlne perforinmce of his official duties and save I~iinself frc~m bodily harm. 8. 2,. 

Ellin. 702. 
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.2. hearing nl)t,n the  question of e ~ c e s s i ~ e  force. a peace officer acting in self- 
tlrfensr is pre.n~uetl to  ha1 e acted in good faith.  and the court  should so instruct  
:he jury. I h f d .  

$j 16. P1.rsulnptions and Rurdm of Proof. 
The intrntionnl killing of a human being with n deadly weapon raises the 

p r e s n m ~ t i o n r  tha t  the  killing was  unlawful and  tha t  i t  was  done with malice, 
constitnting i t  r u ~ ~ r d e r  in tlie secontl degree. R. 1%. G o r d o n .  336; S. v. d d n n ~ s .  - - .,:dl : N. c. Stree t ,  689. 

The requirement thnt the  Itilling of a liulnan being with a deadly rreapon 
nmst be intentional in order fo r  the  presumptions f rom such Billing to ar ise  
(lor.: not import  t ha t  defendant ~ n i ~ s t  l i a ~ e  intrnded to  liill, bn t  only tlixt 11e 
shonltl haye intentionally used the  deadly weapon. S.  v. Goi.do?r. 336. 

Where the  State's c ~ i d e n c ~  tends to establisli a n  intentional liilling of a 
iilun;~n being witli a s l~o tgnn ,  and  defendant does not contend tha t  tlie gun w : ~ s  
t1;sclinrged :~ccidentally. but  defends solely on the  ~ r o n n d  t h a t  lie I<illetl in self- 
t lrfnlie.  the presnu~pt ions  from a n  intentiom1 killing with a deadly weapon 
c~t!tainetl. , ~ n d  i t  is incumbent upon the  defendant to satisty i h r  jnrg of the  
trntl i  of factb justifying or mitigating the liilling. Ibrd.  

I n  a ~ ~ r w e c n r i n n  for  l~ornicitle coinn~itted dnring ;I drinking par ty ,  t ~ s t i m o u y  
of n t le~lnra t ion  by t1rfend:unt's brcitlirr to a neip1il)or t h a t  tlefendant had n gun 
and clrc.l:irnnt was  afr:litl lie \vo~ild liill ilece;~setl. and trstinnony of a dre1:tration 
11y tlrft~ntlant'r eon tha t  his fa ther  \vas tlrmik :lnd the son nnn ted  the  ~ieighhor 
to rwinr over to see if he  could do ;?nytliing with 11in1. ant1 testilnony of a tlel?nty 
shrril'f t11:rt one of tlie men from the  par ty  statctl t ha t  they liatl come for  h i u ~  
witen t l~fent lant  went into the  house to get  n gun. none of the  c l r c l a r an t~  I)eil~g 
\ v i t n r ~ w s  a t  the  tr ial .  11r7d inco~nl~ete i i t  :I.? liea:%~y and  the  atln~ission of the  
trcrinloriy W ; I ~  rprersible error.  ~5'. I . .  T17ni't l .  506. 

S. 1s. Dying Declarations. 
Whc~rr .  upon the  roil' flirt, the  Bi:tte's witlence tliscloses t h a t  a t  tlir tin163 of 

n ~ : ~ k i n g  tlrr cleclnrntions, tleclnraiit n--ils in an  ob~ ions ly  cri t ical  condition and 
~ t n t e t l  lie n-oultl "never 111:ll<e it." nntl tha t  shortly tlirrewfter he  d i d ,  is kcld 
snlficivnr l?retlicnte fo r  t he  : ~ ~ l n ~ i s s i o n  of his st :atein~nts a s  dying ilerlnraticon~. 
.<. r. Go1~7o i r .  S G .  

Tile :~tln~issil l i l i ty of at;ttriilents ;IS tlj-ing tlc~c~lnrnrions is  for  the  t r ia l  con1.t 
:(I tlrc.iilr, and i ts  drciaiun is  r r ~ i r v n 1 ) l e  only for  the l?urpoer of tlc~tn.n~ining if 
there \\';I.: any evitlc~icr t r n d i ~ ~ g  to s11t1w 111~ f;lc.ts r i ; s~n t i a l  to :~dniissibilit;\-. 
Ihirl. 

Prolwr ~~re t l i cn t e  Ii:r\-iiig 11ec11 hit1 for  thtb nc?mission of i leclar;~nt 's  s ta tc~lnmls  
; i x  dying dccl:~rntitrns. t r3s t in ion~ of s~i(.ll drc.lnrntions. incl~iding a decl:lr;ition 
rliilt t l~c l :~r ; inr  n-;is not tloinq ::~ngtl~in: to i1c~fcntlnnt 1~11rn drfendant  sliot I~ini .  
i.: l ) ro l )~~ . Iy  i~du~i i te(1 .  ;rnd the fac t  t ha t  the d ~ ( . l n ~ ~ i ~ t i o n s  T T - P ~ P  nl:t(l~ in I W ~ N I I ~ P C  

to  qncstions of a n  of i rer  ~~poiit:111~01is1y a s k r ~ l  in regard to t l ~ e  r f s  qrstrcc, tlors 
rwt rc~!rtlt~r tll(~iii int.o!nl)el~nt, the  (.1111r1 l !nr i l~~:  ex(~llidr11 a i lrcl:~rntion a;. to :I 
~ ~ t ~ n ( . l ~ i s i o l ~  of dr(.l:lrit~it t ha t  tlrfrnt1:tnt hat1 I I O  c.nlihe or w:lson to  shoot him. 
;inti l inii t(~1 the  declar:~tions to the rcs gcstc:c , .  Ibirl. 

23. Sufficiency of Eviclrncc and Sonsui:. 
I:\itlrt~cc tending to sllon7 thnt  clefendant :~nt l  tlecensrd, with others. n e l e  

t rtg;iwd ill n drinking 11arty charnctrrized 11) bat1 temper. fighting, and  scuffling, 



that  defendant had a shotgun loaded with two sl~ells,  that a neighbor saw 
defendant slioot one tinie in the direction of deceased c ntl shortly thereafter 
found deceased a t  that place itr i~.r-t~x'rl~is, and that thereafter the gun was fo~tntl  
wi.tll both sliells crl)lotletl, i x  Ircld sufficient to overrule 1i1otit)n for nousuit ill ;i 

l)rosecntion for Iioniicide. S. r. I1700d, 706. 

9 Zib.  lnst13uctions o n  Presuinptions and Burden of Proof. 
Wlicre defentlnnt does nut admit tliat he intentionnlly >,lioL tlecr:isrcl, but c.1111- 

tends that  lie wns d m l ~ l i  nnd had no lili~wleilge of firing lie fatal shot ant1 llnd 
no ninlice tonnrtl his victim, ;In instructio~i to find tlefendant guilty of niurtlrr 
in tlie second degree if the jury slionld find froin the a~lniissioii of defend:~nt 
that  lie shot and Irilled ilecensetl with malice, but without premeditation and 
tlt$liberntion, and that lnalice is iniylied from tlie use of a deadly \Teapun, must 
be held for prejudicial error. S. z-, A d a m $ ,  550. 

An instructioii susce1)tible to the interpretation tliat if the jury found t l ~ u t  
dt~fentlant liilled deceased with i~ deadly weapon, but n ere satisfied from de- 
fendant's evidence tliat in sliooting the deceased defenilant \vas jnstified and 
did so ~vitllout nialice, defendant would be guilty of nianslanphter, iiil~st be held 
for error, since if tlcfendant \T-as justified jn sliooting the deceased and tlitl so 
witl~out inalice, defendant n-onltl be entitled to a verdict of not guilty. Ib ir l .  

3 X f .  Instructions on Defensrs. 
I11 this case defendant liilled t1ece:lsed ill her l~onle after she had requested 

liitn to leave, clailning that she killed in self-defense. Tke court, in i l lns t ra t i~g  
wlint is nleant by renl and alq)arent danger, charged t11:it if "son~ebody j n n ~ l ~ s  
out in the dark i u ~ d  tinshes n pistol on you nnd says he is going to kill you, you 
11a7-e the right to protect yourself and kill liiin," notwitlistanding the pistol iii:~y 
not be loacietl or could not be fired. Hcld: The use of hypothetical fucts n-holly 
1111rel;ited to the facts in evitlence was prejudicial. S. v. S t r i ~ f ,  GSD. 

The court in charging npon tlie riglit of a person in his hoiue to order an  
iiltrntler to leiire the premises and to use such force as  is reasonnbly necessary 
to cause tlie intruder to leave. stated "On tlie other hand one cannot use the 
esctlssive force of taking liulnnn life." Held: The charge was prejudicial, the 
q\~estion for the jury being wliether under all of tlie ci?cumstances defenclnnt 
liad rensonable cause to believe and did beliere that  the force used was neces- 
sary to protect herself from iinlwnding danger or great bodily 11arm from tlle 
:~rs :~t l l t  or threatened assault n-llicll clefendant contended deceased was lualiing 
upon her. Ib id .  

Wliere tlie e\-idence discloses that defenclnnt was a njldlife protector and a t  
tlie time was engaged in the l?erformance of his duties i-1 checking a fisliernian 
for license to gire  him a citation if he had none, G.S. 113-01d, G.S. 113-141, G.S. 
113-152, G.S. 113-157, inadvertence of the court in charging the jury tliat the 
incident under investigation did not involve defendant's tliscliarge of official 
duties and the fact that defeut1:~nt was an  officer wonltl not affect his right t o  
shoot, is 71clt7 to constitute l~rejltdicinl error. S. u. EZlis, 70'7. 

3 2711. F o r m  and Sufflcienc~ of Issues and Instructiclns on Less Degrees of 
Crime. 

TT'llere, in a prosecution for inurtler in the secontl degree, the State's evidence 
tl.nds to es tnhl i~h the intentiorin1 killing of a hnn~an  being ~ v i t h  n deadly 
we:lptni by defendant, and tletendnnt defends solely lipon the plea of self- 
defense, n o ~ ~ s n i t  is properly tleuied, and the cause is properly subinitted to tlir 
jury upon the question of defentlant's qnilt of inurilrr ill the second degree, guilt 
of iuansl:iughter, or not qnilty. 8. v. Gor.tloti. 3.33. 
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H C N T I S G  ASD FIYEIISG 

g 1. State Eegula t ion ,  Conserra t ion  a n d  Control .  
The Wildlife R e s o ~ ~ r v e s  Coininission has  b w n  ilelegaterl the  po\ver to actjuirt. 

l , ~ n d  for  game f a rms  or = ; m e  refuges in t he  public interest. G.S. 11::-S4. ( ~ ; . S .  
143.237. et scrl.. bu t  the  pnblio lieed for  such project in a p;~rticl i lnr locality i u m t  
first be estnblixhed by a certificate of public convenience and ncces i ty  from the 
North Carolina 17tilities Col~~miss ion,  G.S. 40-38. before land can be taken by 
condemnation. L-tili t ics C O I H .  2.. S t o ~ y ,  103. 

The Wildlifr  Resources Co~nmission,  in the  discharge of i t s  iln1)ortant duties 
ill the public interest. can a c t  o111y 1iy resolution p;~,ssetl in a legal lurctinq of i t s  
rueuibcrs si t t ing a s  i~ co~niuis.;ion. ~vhicli  resolntion should h~ rec,or(letl in i ts  
ruinuies, aiirl rims become the  best evitlencr of the  Coinmission's nctions. I h i d .  

Rwolution of t he  Wildlife's Resonrc-es Co~nmiss io l~  ant l~or iz ing i ts  director to 
r~eqotiate f o r  the  1)urchnse of certain lantls and setting np a certain sum in i ts  
budget thr refor ,  w e n  if i t  be  c o ~ ~ x t r u e d  to  authorize the  director to  actually 
purclwise the  lands c l e~ ignn t id  is  not antliorization to  him to insti tute proceed- 
ings to condemn any pa r t  of t he  l a~ ids .  Such rcwlntion cannot support  a find- 
ing tha t  a n  application fo r  certificate of 1)nblic c.onvrnirnc3e and  necessity fo r  
the  acqnisit io~l of t he  lnnd n-as filed hy the  Wiltllifr Resonrccs Co~nmission so 
a s  to confer jurisdiction on the  Ctil ir irs  Coimnission to  issue the  certificate. 
I h i d .  

IXCSRAND A S D  W I F E .  

S 1%. Conveyances Between H u s b a n d  and Wife. 
Decree of absolute divorce \vas rendered and  qnitclaim deed f rom the  ~ v i f e  

t,) the hushand was  executed the  s ame  day. TIIP eridence was  conflicting a s  
td whether t he  deed \vas execntecl and  deliyered prior to the  rendition of t he  
divorce decrre or was  executed antl delirered snbseqnmt  thereto. I t  \van atl- 
ruittecl t h a t  t l ~ e  r equ i r en~rn t s  IlecessarL- to the r-nlitlity of n deed from a married 
wonlnn to  her  hnsbnnd a s  prescribed by s t a tn t e  then in effect were not observed. 
Hcltl:  The conliicting evidence presents a question for  the  jury a s  to wlierher 
the tleetl Trar csecuted and cleliveretl prior to the  rendition of the  divorce decree. 
in 1~11ii~h e\-ent it would he roid,  or nhe the r  i t  ~ w s  esecuted antl clelirered sub- 
seclnent thereto. in wliicl~ e r en t  it ~ o u l d  he valitl. S o b l c  1:. Pitt~rtccit ,  601. 

I (2). Const ruct ion  a n d  Opera t ion  of Deeds  of Separa t ion .  

Tha t  t he  par01 separation agreement between the  parties include11 a settle- 
ment of the  notes theretofore esecuted by the  1insl)and to t he  wife Itelrl deter-  
mined by the  rerdic t  of the  jury in a tri;tl f ree  froni prejudicial error.  Trout- 
marl v. Trorctt?zw?~, 71. 

§ 13a ( 3 ) .  H u s b a n d  a s  Agent  for Wife.  

Xo presumption arises f rom the  mere f ac t  of the n ~ n r i t a l  relationshil) tha t  
t he  h~isbanrl  is  acting a s  agent fo r  the  wife :  there lullst be proof of the  aqeucy. 
A i r  Co+ic7itio1ring Co. v. Douqlass .  170. 

The  fac t  t ha t  n contractor. with Irnowletlge tha t  the  several  t rac ts  of land 
a r e  held by the  entireties. contracts and  deals over a period of years solely wit11 
tile husband in installing hmt ing  equipmmt in  honses erected on the  several 
lots. fai ls  to show actnal  or implied authority in the  husband to  ;7ct in tlir prern- 
iws  a s  agent for  the  wife. I h i d .  

IVh're a contractor,  with 1;nonledge t h a t  the  seTeral tracts o f  land a r e  held 
b r  the  entireties, contractq ant1 (lea12 over a period of years solely with the  
It~~ql)nntl in inqtalling lrtl,rtin% ~ q n i p n ~ e u t  in houses erected on the  sevn'nl l.)ts. 
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anti tlie 11iisband does not ac t  o r  profess to act  a s  agent fo r  the  wife, and the  
wife does not by words o r  conduct represent or permit  i t  to be represented tha t  
the  linsband is acting a s  he r  agent,  the  contractor may not hold tlie wife liable 
on tlie contract  by ratification or estoppel. Ibid.  

1 Estates by Entireties-Conveyance or Encun~brancing. 
An rs tn te  by entireties cannot be  aliened. encwnbered, nor a lien acquired 

upon i t  without t he  assent of both hnsband and  wife :  nor  would a judgment 
i~g:linst ei ther be a lien upon the  property. Air Coudi t io i~i t~g Co. v. Dotcglass, 
170. 

# 'AEL. Sature and Construction of Contracts in General. 
A contract  indeiunifying the  employer against  loss occasioned by dislionesty, 

o r  f r aud  of e~nployees is  in t he  na tu re  of a contract  of ins1 rance, and  is  subject  
l o  the  rilles of construction applicable to i ~ ~ s l ~ r a n c e  policiefa generally. T71omus 
B IIocrcc~d Co. 1;. Inu. Co., 109. 

7.  Actions on Contracts. 
I<inployrr may join action against  employees in tor t  with action ex coutructu 

on intleninity policy covering the  employees. T1romrr.s d fro~r.ar.i( Co. ?I. Ius .  Co., 
109. 

I n  a n  action 011 a fidelity policy, a complaint sett ing foi'th the  essential fea- 
tnrcs  of the  contract ,  and  alleging t h a t  i t  was  in  force a t  the  t ime in question, 
and tha t  plaiiitift' eingloyer had  sustained loss by the  clishcnesty o r  f r aud  of i t s  
wnl~loyees acting in collusion o r  conspiracy with each other,  is  held insufficient, 
it bring required t h a t  plaintiff' employer alleged the  facts upon which the  con- 
(.hisions of f rnnd and  conspiracy a r e  predicated. Ib id .  

111 a n  action on n fidelity policy. tlie plaintiff must specify the  loss with yar-  
~icii l i ir i ty,  nntl allegation tha t  plaintiE had sustained "property and/or inren-  
rory loss" is insnfficient. The  use of t he  term "and,/or" disapproved. Ibid.  

1Nr)ICTUEST ASD WARRANT. 

# 9. ('l~arge of Crime. 
Tho a l l e q ~ t i o n s  in n bill of indictment mnht particularize t he  crime charged 

:inti be  sutficiently evplicit to protect  the  defendant against  a subsequent prost-  
ution for  tlie snme ofreme. S. C. Sf oit. 175; S. 1. Fa1177ii~r,  609. 

If' t he  w a r r a n t  or indictmcant is snfficien~ in folin to express the  charge 
,~cn ins t  the  defendant in a plain,  intelligible. and explicit manner,  i t  will be held 
.nthcirnt and ni l1  not be  quashed. o r  t he  jiidcment arrested,  fo r  mere infor- 
~na l i t i e s  o r  rc~fineiuents, bnt nevertheless, accepted and apnror ed forms shonltl 
l i e  used, nntl t he  oiuiesion of indispensable nllvpation is fatti1 S r .  Hamwzoitds, 
""G -- 

An intlictnieut o r  war ran t  m q t  be  co~nple te  in itself and  inlist contain a l l  ;he 
mnterinl  nllegntions which constitute tlie ofl'ease charged. S. u. Smith, 301. 

Where  a s t a tn t e  sets forth clisj~inctively several means o r  ways by which the  
offense Inny be coniinitted. a \ \ a r r an t  thereiinder correctl:, charges thcm con- 
i~inctively.  F. c. C l ~ c s t ~ ~ z i t t ,  401. 

The nse of the  disjunctive "or" instead of the  c .onjn~~ct ive  "and" is  die- 
i!pproved. R. Z. Fartlh'i~cr. 609. 
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g 10. Identification of Pe r son  Accused. 
An indictment or w a r r : ~ n t  11111~1 clearly and positively identify the  person 

chi~rgerl with the  colnmission of the  offellse. 8. 1'.  Hui~irlroi~ds. 226. 

W l ~ e r e  intlictment cha rgw oKen\e c o n j n l ~ c t i ~  e l? ,  fdilnre to repeat name of 
tlefentlant in second co1111t J~e ld  not f,ital. lbitl. 

S. 13. Motions t o  Quash.  
While a nlotion to quash is the most n l~propr ia te  nlethod of raising the  qncLs- 

tion whether the  bill of indictnicnt charges the  conllnission of any criminal 
offerwe, inotion in ar res t  of judgn~ent  111i1y be nscd in t he  same end. S. c. Scott, 
178. 

JIotion to  qnnsli must be  based on InntrcLr i ~ l ~ l ~ r a r i n g  of record. S. c. Clicst- 
~ i ~ c t t ,  401. 

A defect appearing in a ~ v a r r a n t  or l ~ i l l  of irltlictinmt can be taken ndvmtnge 
c~f only by inotion to q11as11 or by mot io~l  in :irrei.t c~f jntlglnent, and  rimy not lw 
presented hy motion to 11011snit. S .  c.  Fo ~clktir r. (jO!t. 

ji 11. Recovery of Damages  i n   action^ by Infants .  
Parent  11r:ly waive right to recover for  loss uf per\-ices and  medical espensrs,  

and perinit clliltl to recorer full  tlarnngra in action against  tort-feasor. S l~ic lds  
1 . .  MCIC(l!/. 37. 

ISJI~SC'TIOSS.  

# 4d. En jo in ing  Opera t ion  of Suisances .  
Operation of race tr;~clc I U R ~  he nbatetl :Ir nnimnc,e~ even though cxr19ed on 

iincler color of unconstiturionnl s ta tnr r .  Tcc!/lor. 1.. Raci~r!/ Asso., 80. 

# lg .  Enjo in ing  Passage  o r  Enforcenlent  of Ordinances.  

ICvcn when it appears tha t  n prol)c~sc.tl c~rtl in:~ncc~ ~ ~ t ~ n l d  lie void or 11nco11- 
stitntional. eilnitr will not enjoin the imssnge of the ordinance nnless it :~] i l )e i~rs  
r h t  irreparnhle injnr)- will resolt to  111:1intiflf from its  mere passage. If plain- 
rill's ~vould  he injnretl by the  c.l~force~nent of s1ic11 ordii~nnce,  the  relnetly is to  
e l~ jo in  slic11 ('111'0ri'eine11t. in ~vliicll :rcti;~ll the n~n!licipnlity would be n rlec,t3.wr$ 
p:r~Ty. It1i17. 

5. Issuance  of T e n ~ p o r a r y  Orders.  
G . S .  1-490 prescribes t ha t  a temporary restraining order issneil without notice 

~ l l : ~ l l  not be g r ~ n t e d  for  a longer period than 20 days, but t he  s t a tu t e  does not 
iw]nire n he;~rirlg witllin 20 tl;r\-s. : I I I I ~  \\-he11 :I da te  fired in t he  order for l l ~ c  
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hearing is within tlle 20-day period the fact that  the hclaring is postponed by 
the judge for good and sufficient reason dew not require the dissolution of the 
order. OKCH v. DcBt~u111 dyotcy, 397. 

§ 8. Continuance, Modification and Dissolution of Temporary Orders. 
Where, in an  action il~stituted solely for the purpose of obtainiug an  injunc- 

tion, denlurrer to the complaint is sustainetl, the temporr ry order issued in the 
cause must be dissolved. Rl~eitzltardt v. Pancey, 184. 

An order continuing the temporary restraining order to the hearing on the 
uer i t s  relates back to the findings and prohibitions of the original order and 
continues i t  in efYect. Ozccn v. DeBr~bhZ Agency, 598. 

Where the facts alleged in the verified complaint are sufficient to warrant 
aud require the issuance of a reatraining order, the judge may properly con- 
tinue tlie temporary order to the hearing without further findings. Ibid. 

INSANE PERSOX'S. 

§ Db. Cliarges and Clainis Against Estate-Support of Dependents. 
I n  a proceeding requesting an increase in the allowance to tlie dependent of 

a permanently insane veteran, all persons who would be entitled to a distribu- 
tive share of the estate in case of death are  necessary parties, and the T'eteran. 
htluinistration is a proper party. Patr ick 1;. Trlcst Co., TG. 

§ 2 Attack and Setting Aside Contracts on Ground of Mental Incapacity. 
Contracts of insane person are  voidable m d  not void, and may be set aside 

only by the lunatic or his personal representat i~es  or liis heirs, executor or 
administrator. Reyr~olds v. Earleu, 521. 

§ 17. Proceedings to Obtain Discharge. 
.I person colnuitted to a State mental institution under G.S. 122, Art. 3, may 

not invoke tlie provisions of G.S. 3.5-4 for a deterniination of the restoration of 
sanity by a jury trial as a condition precedent to his release under G.S. 122-46.1. 
tho proper remedy being by ltabens corpcts. since the recovery from a mental 
disease after comnlitnlent mould be a n  event taking place after coumitment 
within the meaning of G.S. 17-33 ( 2 ) ,  entitling an  inmate to discharge under 
G.S. 17-32. In re Harris,  179. 

§ 12. Term and Period of Coverage. 
An insurer, in tlle absence of fraud or concealment, nlay be held liable for 

losses antedating the policy if tlie policy so stipulnter and tlie contract i~ 
founded on a consideration, and where a policy or certificate provides that  ic 
should not be valid unless countersigned, the inception of' the risk need not be 
delayed until it is so countersigned. Prltitt I . .  I1r.9. Co.. 72.7. 

1 Construction of Insurance Contracts in General. 
Since insurance policies are  prepared by insurer, they must be construed 

liberally in favor of insured and strictly against insurer Barker v. Ine. Co. .  
397. 

Doctrine of waiver applies to forfeiture provisions, bat  cannot operate to 
increase the coverage of the policy. Hunter v. Ins. Co., 393. 
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S t n t u t ~ r y  provisions al~plicable to a l~olicy of i n ~ u r a n c e  enter into and  form 
.i llart of the  contract  to  t he  same extent a s  if they n e i e  actually wri t ten  in it 
I:l.o?c / I  c. C'usrtnlt!/ Co , 666. 

I n  the  absence of f r aud  or mistake,  a contract  of insurance is conclusively 
preinrued to express the  ag ree~nen t  be tneen the  parties. and  the i r  r ights must 
be  deterinii i~il  in accordance with n ha t  is  n rittell. P)'urtt V. I H S .  GO., 725. 

S Igc.  F i r e  Insurance-Property Insured.  
h prorision in policy of fire insurance including in i ts  corerage personalty 

of insured "while elsewhere than  on the  described premises . . .'' does not  
limit the  period during \vliich the prolwrty may be "elsewhere," and  i t  will be 
: ~ s s n ~ u e d  tha t  the  only limitation a s  to  time is the  l ife of tlre policy. Ba rke r  
r. I ~ i s r i ~ ~ r ~ r c , c  Co., 397. 

The policr of fire insurance in suit  provided corerage of the  described prr -  
sc~iialty belonging to tlie insured or any of his family residing with insured. 
Ifcld: Insurer  is liable for the  destruction of the  described l~ rope r ty  while used 
by i~ isored 's  minor son in a n  apar tment  maintained by tlie fa ther  for  t he  son 
~vli i le attencling classes a t  a n  educational i~ ls t i tu t ion ,  since under the  facts t he  
son continued to reside with insured within tlie ~ueaii ing of t he  policy. I b i d .  

Q: 34c. Occurrence  of D i s a b i l i t ~  D u r i n g  T e r m  of Coverage. 

The llolicy in su i t  prorided fo r  disability corernge unti l  the  annirersary  of 
t he  policj- nearest  iiisnred's fifty-fiftli birthday, wit11 reduction of t he  annual  
~ ) r emiums  a f t e r  t he  expiration of the  disability coverage. Through error,  a f ter  
rlie es1)iration of t he  disability period, insurer continued to mail  insured gre- 
ininnl noticcs m-ithout reduction, mid insured con t i~med  to 11ay the  total  pre- 
nii~iiii for  f o ~ i r  years a f t e r  he was  fifty-five. ant1 becanle disabled during the  
period covered by the  last  p a ~ m e n t  of l~remiurn.  If('7d: The doctrine of waiver 
apl~l ies  tu forfeiture provisions, but cannot be applied to bring within the  covc,r- 
age of t he  policy rislts expressly exclnded therefroiu, and  t l~erefore ,  insured is  
entitled to re turn  of the preii i inn~s paid fo r  clisahility a f t e r  the  cspirntion of 
the  coverage of this risk. but is  not entitled to rrcover disability benefits under 
the  pulicy. Ifrrlitc.1. c. Ills. Co., 683. 

33d. 0c.currrnce of Disitbility 1I)uring Life  of Certificate r n d e r  Group 
Policy. 

PlaintiSYs evidence tended to  show tha t  she had suffered froin as thma and 
high blood pressure fo r  soueti ine prior to ller discharge, but  her inedical expc'rt 
witness testifietl to the  effect t ha t  wliile such a i ln~en t s  would consti tute :I Ilandi- 
cap. lie w ; ~ s  unable to  s t a t e  tliat plaintiff was  totally and  permanently clisnblcd 
tlierefrc~in a t  tlie t ime of her discharge, and  plaintifl' liersclf sn-ore under 02th 
in :111lrl>-ing for  unemployinent benefits a f t e r  Iier tliscliarge thnt  she  was  able 
to ~vorl;. IIrTtl: Sonsui t  v a s  yrogerly entered in her su i t  upon lier certificate 
~in t ler  a group policy to recorcr for  total  and  permanent ilisability, since hcr 
ex-i(1cnc.e fnils to show tha t  she  \vas totally and  l~errnanenlly disabled a t  or 
t~cafo~e the  date  of tlir terniination of her eniploynient. I I r ? ~ i n ~ ~ ~ o ~ t d s  v, A.~.%io,-  
tr~tcc S'ociet!~. X!). 

5 88. Accidcnt a n d  Hea l th  Insurance-Risks Covered. 
Where a n  accident ant1 health p o l i c ~  e\;cl~ides from i t r  corernge dent11 c,f the 

inhured caused b:- intentional ac t  of any person. evidence establishing t l a t  
lnwret l  was  i~iteritiorlally shot and killed by his wife. justifies nonsuit. G S. 
51-273 161. referring to cleath by unlawful conduct of inswed,  is not applicable. 



and the fact that the esclusion clause in tlie policy is not in the terms of that 
statute is immaterial. Pat1,ick 0. I H S .  Cn., 614. 

S 48. d u t o  Insurance-Construction and Operation of Policy. 
A policy of insurance endorsed on its face "S. C. Assigned Risk Plan" i, 

governed by the Motor Vehicles Safety and Responsibility Act, G.S. 20, Art. 9 
Brozru. v. Casr ia l t~  Co., 666. 

Insurer in an assigned risk policy on a truck is not liable for injuries in- 
flicted by insured while driving a farill t rwtor ,  since n farm tractor is not n 
motor vehicle ~vithin the purview of the Uniform Dri.iers' License Act, thp 
s t i~ tu te  relating to the registration and certificate of titles of motor vehicles, or 
t l ~ e  Motor T'ehicles Safety and Responsibility Act, G.S. 20-226. G.S. 20-6, G.S. 
20-7. G.S. 20-8. Ib id .  

The certificate of insurance in suit, issued under a l u s t e r  policy, stipnlatetl 
a n  1S ulonth policy period between specified dates. The certificate provided 
that it should not be valid unless countersigned by a duly authorized agent of 
the conipany. Hclrl: The certificate does not corer clanlage sustained in an 
accident occurring after the espiration of the policy period stipulated, notwitli- 
standing that  it  occurred within 15 months of the time the policy was counter- 
signed. P w i t t  v. I~cx. Co.. 72.7. 

§ 51. d u t o  Insurance-Payment and  Subrogation. 
The trial court has discretionary power. upon motion of defendant, to join as  

an additional party plaintiff the insuranccb company which had paid part of 
plaintiff's loss sustained in the collision in suit. Elizabeth Citu c. Hoover, 569. 

INTOSICATIR'G LIQUOR. 

S 9c. Competency a n d  Relevancy of Evidence. 
Where officer stopping car to inspect driver's license sees intosicating liquor 

therein, search warrant is not necessary. and evidence is competent. S. u. 
Harr~tr~orids, '726. 

JUDGES. 
!j 5. Removal F\ron~ Office. 

Article IT, Section 31, Constitution of North Carolina states the causes for 
which, and p r o ~ i d e s  the method by which, a judge or presiding officer of a court 
inferior to the Supreme Court may be removed from offive, and the causes arid 
inethod therein espressed are  exclusive and preclude the removal of the judge 
of a Recorder's Court by tlie Mayor and Foard of Commissioners of the mu- 
nicipality purporting to act under color of statutory authority, Reid c. Conws. 
of Pilot V o u u t a i u ,  631. 

JUDGMENTS. 

!j 10. Judgments  by Default Final.  
The clerk of the Superior Court has no jurisdiction tc, enter a judguent by 

default final declaring a trust in favor of the plaintiff in real property. Deans 
v. D e a ~ ~ s ,  1. 

3 20a. Jurisdiction of Trial Court t o  Modify and  Correct Judgment, 
During the term n judglnent is i)r fieri, and the judge has the discretionary 

power to nlake such changes and modifications in the judgment as he may dwrn 
wise and appropriate for the administration of justice. A'. L.. Cagle, 134. 
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hftctr tlie expiration of the  term, the  Superior Court  has  the  power a t  ;erm 
t i r i~e  to 11i:il;e i ts  records slletlk t he  trntl i  by correction of cleriral  errors or r ~ ~ u -  
rrcrion of t he  j n t lg~ i~en t  to make i t  express correctly tlie action t;tl;en by r11r 
cLoi~rt. This 1)ower does 110: ctsreiltl to t l~t ,  correction of er rors  of 1:in-. R I I , . ~  
pan-er must I)r exercised a t  term t i i~ ie  in the  con~i ty ,  nut1 thcl judge nlny iiot 
w r r ~ r t  siicli errors I\-bile lioldins c o i ~ r t  ili another district. Ibi(7.; I'qrJ,.~,i, 1 ) .  

I:ohiir.son, 612. 

# 23. Life of Judgn len t  a n d  L i m .  
I7tidt?r tlie p r o r h o  in G , S .  1-3OG no exet.11tio11 i11)on ally j i~dgnient fo r  11111ney 

n;ny be issiled n f t r r  10 years $ ~ f  the  date  of tlitl rwtli t ion thereof (G.S.  1-234, .  
:inti t l ~ c  only procerlure \\hereby the  owner of t h r  ji~tlgnieilt nixy ol)t;iin a :)ex\. 
j!~~lji:iie~it Sou t l ~ c  :~nlonnt  is by intltl~eiidcnt nc4tioil nl1011 tlip jliilgit~f~nt. C O I ~ I -  

u~t~ncet l  by t!le i s s u n ~ ~ c e  of suniiiiuns. tiling of coml>lnint. s e r r i w  thrrcof.  err.. a s  
i t1  t.a.~' of nnj- o t l ~ n '  ;lcttiotl to revorrr  jat lgmnit  on tlcl~t. wllicli nc.tio11 111i1st 
I ~ , I X I I I ~ : I C C ~  \ ~ i t l i i n  10 >-e:nrs from t h r  11;xte of the  renil i t io~i of the j ~ ~ i l w ~ ~ t ~ i ~ t .  
1,' l~id 1.. l ~ i ~ i ~ t 0 7 .  (N9. 

The remctl-  of t m  action on n J i~c lgn~rn t  ant1 the  reu~etly of a nintioii to r e v i r ~  
n 111)rni;rnt j~~ t lgn ien t ,  by scirr  fncias. a r e  sep:n':lte r e m d i e s .  mid n conc.ept of a 
11orn1i1nt jii~l,gl~ieiit i ~ n d  8cii.e ftrc.in.s fo r  lenre  to  issue exect~tion thereon :art. now 
o:)<oletr. ;lilt1 a jutlgnient entered upon a n~ot ion to r e r i r e  the  jntlg~iient, in 
\viii(.11 no sg~iixions is  issi~eil and no co~nplnint  filed. is n n~l l l i ty .  111e rt~iiieily of 
R J~ i t l gn~en t  upon n jndgn~ent  being obt:linable only by a11 intlelwndent ; ~ r t i o n  
11 ros~~cn t~11  in cot i f~rni i ty  wit11 ;l11 action fo r  debt. I71id. 

# 3 i a .  .attack a n d  Se t t i ng  .$side Defaul t  Judgmen t s .  

T71)on n ~ r ~ o t i o n  to ruc;:te nn order on the  gronntl t h a t  i t  ~ r a s  elitered w i t h # ? i ~ t  
11otic.r. (:.S. 1 - 3 2 .  i t  is the  duty of the  coilrt up011 rtqnr>st  to find the  fact.;:  tor 

o11ly in respect to the  grounds upon which the  motion was  i l ~ a d ~ ,  but ns to tile 
! i i t~ r i t o r i~~ns  ilefmse. the rules a s  to  the  sett ing aside n j ~ ~ d g n i e n t  fo r  snrpr is r  
ant1 t.xcusal)le neglect uncler G.S. 1-220, b e i ~ ~ g  np~lic*able.  Spri117:7c c. S'pt+i~l;lf,, 
71:;. 

3 i h .  Yoid Judgmen t s .  

h roitl juiiginent is  a i~n l l i t y  and  iuay be qnas l~ed  c.r tilc1.o nrot~c, niicl it is 
e r ror  fo r  the conrt  to deny n n~or ion in the  cause to vacate such jnilgli~rnt.  
Llc,tr~~.s v. Dcnus, 1. 

\'i7lierr \err ice by pub1ic;ltion is  voitl f o r  defec t iw affidavit, court  acquires no 
jl~ri.tlir+ion and  jutlqment is void Sas7t Coiiiitr~ v. A17o1, .548. 

h roitl j nc lgme~~t  is n nullity and may be disregarded, se t  aside. or collaternlly 
:rtti~c.l<ril b r  the  parties. or may be set  aside by the  court  of i ts  own 11111tior1, 
I:f,id 1.. Hi'istol, 609. 

g P7c. E:rronc~ous J u d g n ~ c n t s .  

TI;(. solc reiiirtly :lgninst a n  erroneous jtiilq~nent is by appeal. .Jo71/1srjir c. 
lit)rc1.17 of I;'duoctioi~. .iG. 
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31. Conclusiveness of Judgment-Foreigx Judgmen t s .  
.A property settlement coiltailled in a decree of divorce entered by a court of 

anotller s t a t e  is  void in so f a r  a s  i t  a t tempts  to affect title to land in this State.  
Sclble  v. P i t f i u a ~ ~ .  601. 

§ 32. Operat ion  of J n d g n ~ e n t s  a s  B a r  t o  Subsequent  Action in General .  
.I final jiidgineiit on the  merits  rendered by a court  of cxnpetent  jurisdiction, 

in the  :tbsence of f r aud  or coll i~sion,  is conclusive of the  rights and  fac ts  in issne 
a s  to the  parties and  their  l ~ r i r i ~ s ,  a s  a universal  rule of espediency, justice, 
and  public tranquillity. Coacl~  Co. c. Bicrrcll, 43'7. 

'The tern1 "privity," when used to describe persons bar lwl  by tlie doctrinc~ of 
ITS jcctlicnfa, means persons having m u t i ~ a l  or successive rights to tlie sn111e 
interests in property. and  whose interests therefore h a l e  been legally reprc3- 
sented a t  the previous tr ial .  Ibiil. 

'L'he rule t ha t  a jiidgnient ordinarily binds only parties ;\lid privies, is subject 
to  a n  escel)tion in favor  of nn  employer, whose liabilitj is purely d e r i v n t i ~ e  
anti (1el)endent entirely upon the  doctrine of i ~ s p o r ~ d c a t  s rper ior .  Ibid.  

'Che fac t  t h a t  one of the  attorneys representing the  employer in a n  action 
ag l in s t  tlie th i rd  person tort-feasors hncl theretofore represented the enlployec 
ill a n  action npaiiist the same defendants,  cloes not import  t h a t  such attorney 
was  represeiitiag tlie employer irl the  formr!r action, sirice tlie relationship of 
employer a n d  employee in itself does not cmlfer the  Dower upon the  one to  
represent or bind the  other in litigation. Ibitl. 

Pn a n  action by the  driver o f  a bus against  the  driver a r ~ d  ov-nrr of a tractol-- 
trai ler  inrolved in a collision with the  biis, judg~nent  for  dc>fendants was  e n t e r 4  
on the  verdict  t h a t  tlie bus driver was  not injnred by ':lie negligence of t hc~  
defendants.  Belrl: The  judgment cloes not ba r  a siibsequent action by the  
o\vnt3r of t he  bus against  the  owner of t he  trz~ctor-trailer  ti) recover for  d a n ~ a p e s  
siistained by the  bus i11 the  same collision, since the  two l3laintifls a r e  not in 
privity and  the  principle of mutuali ty is  lacliiiig. I b i d .  

The  guest in a ca r  o\vned arid operitted by lier husband 1-rouglit action against  
tlicb driver and  the  o v n e r  and  the  occupalil of the  o t l ~ e i  c a r  involved in t he  
collision, to recover for  personal injuries,  and j~idgment  \v:is entered in plain- 
t i f f " ~  fxvor. Thereafter defentlant occupant brought action against  the  husband, 
owner-operator, to recover for  personal injuries. Hc7tl: The husband was  not a 
par ty  to  tlie first action, and  therefore, he was  not entitled to se t  np  the  jiitlg- 
ment in t he  first action a s  w s  j~idicntcr in the second. AIIoi.gait v. Brooks, 327. 

The doctrine of res jctdicnfn embodies the  general rille t ha t  any right. fii( t ,  
or  question i11 issne and directly adjndicatetl. o r  wliicli is necessarily i i i ~ o l ~ e t l  
i n  t he  determination of t he  action and  wliii~li should l i a ~ e  been presented for  
adjudication. is  conclnsively sett led by the  jiirlgnie~it oil the  merits rentlt~:.ed 
by a competent coui't, and  cull lot  again  be litigated b e t - ~ i v n  tl:c 11:trtiw nlitl 
privies. Gn iflrer Gorp. c. Slii/?l~(,i., 532.  

l 'nder the  doctrine of res jirdicntn. a pnrtj- defendant \ r l ~ o  interposes a r z r t  
of a claim hy  \vilj- of recoiipnient, setoff. or comiterclaim, is ordinarily b:irre;l 
frclin recovering the  balance of his claim in :I subseqnent ~ c t i o n .  Ibid.  

I n  a n  action by the  contractor to  recorer tlie halalire alleged to be dne c.n 
the  const rwt ion contract. the  owner allcgeil a connterclnin~ for  tinni;~ges for 
the  contractor's breach of the  constrnctior~ contrnct a s  to  several specificvl 
items. Judgment by consent \Yas entered. After the  insti tution of this act.itrn, 
tlie owner sned the  contractor for  breach of t he  constrnction contract  xi: t o  
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other specified items. The eridelice disclosetl t ha t  the owner !\-;IS fully al)l)risrtl 
of the  defects complained of in the  second action 1)rior to the  tinie tlie consrlit 
judgment was  entered ill the  first. IIcltl: 111 the a1,t'nce of :illy eritlencc of 
f r and  or i1ecer)tion. jntlg~uent in t he  first a c t io l~  is :I bar  to tlie secontl. Ibitl. 

# 33a. J u d g m e n t s  of S o n s u i t  a s  B a r  t o  Subsequcmt Actions. 
A judgment of nonsuit will ba r  a a~ ibse~ luen t  actioli only wlicn i t  is  lade to  

:il)ye;lr t ha t  the  sn)Jseqneiit action is be txeen the xaine parties or their  privies, 
011 the  saiue c a m e  of action and ul)on siil)st;~ntially tlie sanie ericleilce. B o ~ c o r  
r.  U a r d e ~ r ,  11. 

Sonsui t  in mi action to establisli a n  interest  in land on the  theory of a corl- 
s t ruc t i re  t ru s t  \rill not bar  a snl)srrli~ent action 1)rtween the  parties or their  
prir ies in a n  action based upon the throry of a rc~:nltillg t rus t .  Ibitl. 
h judglnent a s  of nona~i i t  enterrcl ul)on cleiuiirrer to the  r r idencr  colistitutes 

rcs  judicatn and bars  n subsequent action 11po11 s n b s t t ~ n t i n l l ~  the  sanie alleg:~. 
tions ant1 eridencc~, bnt  \rill not ba r  a s~ihse t l~ ient  action in \ ~ l i i c h  glaintifl 
"luencls his licks" by the  introih~ction of ;~ddi t ional  e\-idmre on a material  
:~q )ec t  not covered bg the eri t lel~ce a t  the  fernier trial. Iic,ll!j z?. Bell!/, 146. 

I n  n second action a f t e r  a n  inrolnntary nonsuit upon t leni~irrer to tlir evi- 
dence, there is  no pres~iiuption t h a t  nr-lrilable pertinent evidence was  introduced 
a t  the  former t r ia l  merely because such e r i d e n c ~  n-as ar-aihhle.  Ibid.  

A judgment of compulsory nomui t  or d i ~ l l l i ~ ~ i 1 1  not inrolving the  merits  of 
the case is not a ba r  to a s~il)seqlient action. J I ( ; I ) ~ ' r i t t  1.. CIICI~~~JZCI.. 675. 

Where a f t e r  plea of sole seizin in n l x~ r t i t i on  l)roceecling, the  proceeding is 
nor~snited for  mat ters  not inrolviug the nierits, tlir jr~dguient will not ltnr ;I 
snbsequent art ion I)etn.eri~ t l ~ e  parties to  c ;u~cel  n tlr'd u s  bring n clout1 oil title. 
Ibid.  

# 3.5. Plea  of Estoppel,  Hea r ings  ant1 D r t ~ r n i i n a t i o n .  

Ordinarily, npon the  plea of ros i1ct7icwtcc. i w i t a l s  of tlie jutlgluent a r e  cow 
c h ~ s i r e  a s  to the  issues in\-olved. G(zitli(~r ('o1.1). r ,  S k i ~ i ~ t c r ,  332. 

On the plea of rcs ~utli t .atn.  tlefeildant introdntwl in evidence \\-it11 plaintiff'< 
acquiescence tlie j n t l g m ~ n t  roll in the  prior action. The ju(1gnicnt roll was  not 
in conflirt with 1)laintifYs t~riclence. blit nlerel?. es~~l :a inr t l  ant1 clnrifiecl the 
testiiuony of plaintiff's witnesses in res1)ec.t t l~ere to .  lf(~7tl: The judgment roll 
n-as coml~etclit to be consitlered with l?lnintill"s eritlence 1111011 defcntlant'3 
motion to nonsuit on the  g ro~ ind  of i.c.i. J!ctlicnta. Ibid.  

When t h r  plea of IT* jritlir.ata is r s tabl i$ l~ed a s  a n ia t t r r  of Inrr ul)on t l ~ c  
evidence atldnced, the  1)len raises no issnr of fac t  for tlie jury,  nild t he  court 
properly enters jiitlgnirnt of i n r o l m ~ t a r y  no~wni t .  Ibitl. 

# 4. Esmnina t ion  of Prospect ive  Jurors.  
In  an  nctiori to recorer fo r  the  nrgliqeiit operation of a n  ;xiito~uobile col-c~l~vl 

by a liability l)olic*y in a nintual coml)ally. policylloldcrs a s  of tlie time of tr ial  
coriltl hnve n pecnniary interest  in tlie verdict, but  i t  is not made to alqwar tlinr 
~)olic~ylioltlrrs a s  of t he  (late of the  xcv5clent n-onld 1)e financially afl'ectetl. an11 
tllrrefore. when the  conrt  eschides all  policylloldrrs fro111 tlie jury l ist ,  i t  is not 
er ror  for  the  court  to r e f u ~ e  to pernlit plniiltiff. in srlecting tlie jury,  to  request 
t ha t  al l  prospectirr  jnrors ~ v h o  were l)olicyliolders a t  the  da t e  of  tlie accident 
to r\-c.lise t lrrn~selres.  1loot.t' r .  T1c:trlltr. 190. 
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8 1. Satl i re  and Grounds of Lien i n  General. 
A lien for labor and material arises out of the relationship of debtor and 

creditor created by contract, and it is for the debt that the lien is created by 
5tatute. Air Co~iditio~ting Co. 1.. Dozi!jlass, 170. 

Mere knowledge by the owner that work is being done or material furnished 
does not enable the person furnishing the labor or material to obtain a lien. 
Ibid. 

Wllere a contractor contracts solely with the husband for material furnished 
in  the erection of a house held by the husband and wife by entireties, the con- 
tractor may not enforce a lien upon the realty unless the wife is bound by the 
contract through agency, ratification or estoppel. Ibid. 

LANULOR11 AS D TENANT. 

8 2. Form, Requisites and Validity of Leases i n  General. 
A lease \vhich describes the land as  being in a named township and adjoining 

and bounded by the lands of named persons. will not be declared unenforceable 
on the ground that  the description is too ragne and ~ndefinite. Rep~olds  v. 
En?-le!/. 521. 

$j 22. Termination of Lease for  Fai lure t o  Pay Rent ,  
Where the lease contains no forfeiture clause for failure to pay rent, lessors 

may assert forfeiture for nonpayment of rent only after 10 days from demand 
npon lessees for payment. Repzolds c. Earlc!~, 621. 

Where n lease does not provide for forfeiture for nonpayment of taxes or the 
nlaliing of improvements, forfeiture may not be dec1:ired on these groimds. 
Ibid. 

# 20. Actions for Rent. 
Wllere the evidence establishes that plaintiff landlords received possession 

ot the lensed premises prior to the expiration of the renewal term, an instruc- 
lion to the effect that  if the jury found that defendant lessees had breached the 
:rgrecment, to award damages for the full amount of the rent for the re- 
newal period, is error. Defendants are  entitled to an instruction applying 
the provisions of the lease for liquidated damages b:; subtracting from the 
(.ontract rental the amount of the reasonable rental value for the unexpired 
I ern1 after possession by lessors, or instruction on lessors' duty to exercise due 
tlilipence to relet the property and thus minimize the loss. Weinstem v. Gringin, 
l G 1 .  

Where, in lessors' action to recover the rent for the yc'arly renewal in accord- 
;lI!rr with an estension eseclited by lesqees ill coafolmity with the original 
t3iase, defendant lessees clnim they surrendered possession of the premises with 
lessors' approral the day the original lease espired. and that,  therefore, there 
ivas no breach of the lease, and lessors. while contending that  lessees breached 
the agreement by failure to pay rent during the estension, admit that they re- 
13ntered possession during the extension period. the court should submit to the 
jury the question whether the contract was breached, and, if so, when such 
hreach occurred, and should submit with sufficient explicitness defendant 
Lessees' contention and evidence with respect to agreement of lessors to release 
lessees of their obligation under the lease and renewal thereof. Ibid. 
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LARCENY. 

§ 1. Xature and Elements of the Offense. 
While the  crimes of 1nrcm.v a11d r e c e i ~ i n g  stolen property l i ~ l o ~ v i ~ i g  i t  to h a r ~  

been stolen, a r e  tlifferent offenses and  not degrees of the  s ame  offense, the  
otfense of receiving presupposes tliat tlie property in question hail been stolen 
by some person other  t han  the  one charged with receiving, and  therefore, a 
person cannot be guilty both of stealing property and of receirinq the  silme 
~ ~ r o p e r t y  knowing i t  t o  h a r e  been stolen. I H  re P o i r ~ l l .  288. 

# 3. Presumptions and Burden of Proof. 
The presnn~pt ion arising from the  recent l)owlsrion of stolen property ii. tn, 

Iw consiclerctl by the  jury merely a s  a n  eridentiul  fac t  along with other facts in 
tleterinining ~ v l ~ e t l ~ e r  t he  Sta te  has  carried the  bnrdeii ot  satisfying the  jury 
beyonil n reasonable doubt of t he  defendant's guilt, and  instrliction t h a t  s11c11 
l)re.nml)tion 1s not conclusire but  may be  overcome or rebutted by showing tha t  
the party in ~osqess ion  did not in fac t  steal  or car ry  a\T ay  the  goods, is  p r e j ~ l -  
clicial e i ro r  : ~ s  placing, in effect, the  burden up011 d e f e n d a ~ ~ t  to rebut the  pre 
\ ~ ~ n ~ p t i o n  of his guilt. S .  c. R n m s e y .  181. 

LIBEL ASD SLASDER 

3 2. Words Actionable Per Se. 
The  ~ ~ o r c l s  "libel per x" mean actionable per se, t ha t  is, actionable I\ ithouf 

allegation of special dmuaqe Iiir~rlTerj v. Prtvctte,  110. 
Written words may be  libelous per sf, e\ en though such words. if spoken. 

\r onltl not be slanderous pc'r sc'; n f o r t ~ o r t  words nhicli  ~ r o u l d  be qlanderou. 
pc7r \c .  n h e n  n r i t t e n  or printed, a r e  libelous per sc Ibtd.  

Words printed in church bulletin cliarging ordained ininister. zicting a s  qutlst 
preacher, with being disorderly 111emht.r of the  church, trouble maker. ant1 
un\villlng to co-operate in maint:lining peace and  riclit spiri t  in the  c l ~ u r c l ~  11, 7 r l  
lihrlous pel se. Ibid. 

§ 6. Sotice and Retraction. 
The  s ta tu tory  p r o ~ i s i o n  relating to notice and  a n  opportunity fo r  re t rac t io l~  

a r e  jiernxme solely to  t he  issue of pnni t i re  damage ant1 h a r e  no bearing 11po11 
the  unfticiency of the  facts allegeil in t h r  com1)laint to c o n s t i t ~ ~ t e  a can\e  ot' 
action for  libel. K i n d l e y  c. P ~ i r c t t c .  140. 

§ 9. Parties. 
Plaintiff, a candidate for  public office, b r o l ~ g l ~ t  this action fo r  libel against  

t he  opposing candidate and a n e n q m p e r  alleging tha t  t he  pnblication of ,I 

l~be lon i  art icle in the  newsp lp r r  was  pnr<uant  to a c'onspiracy between clefrntl 
I There n a s  no contention or eritlence tha t  the individual (letendant nab 
a11 employee of t he  r l e n y ) ~ ~ e r  or n,ri acting for  it. IIeld:  I n  t he  absence o f  
el  itlence of conspiracy, nonsuit \ \as  properly entered,  since libel is  a n  i n d i ~  idual 
t ) r t  ~nc:rl~ahle of joint c o n i r ~ ~ i ~ s i o n  1Ia1tlc11 @. 1 c'rc..s P o . .  455 

LIJ I ITATIOS O F  AC'TIONS 

3 9. Fiduciary Relationships and Trusts. 
h resulting or constructive t rus t ,  a s  distinguished froin a n  evpress t rus t .  is 

gorerned by the  ten-year ant1 not the  three-year s ta tu te  of limitations X O ~ C P F I  
v Dardcn~, 11 

The  s ta tu te  of l in~i ta t ions  does not run  against  a cotr t i  qric t rus t  in posses 
sion Ihid.  



5 1.  S a t l i r e  a n d  Grounds  of W r i t  i n  General .  
JI(r1rtln1111ts will lie only to  co~ulwl  a n  inferior tr ibunal,  board,  corporation, o r  

Iwrron to perforni a clear legal tlnty a t  the  instance of a par ty  having a clear 
111gal r ight to  ileli~and sucli perforninnce. Sfbc1 c. S c b ~ l .  491. 

JI.iSTER ASL) SERVANT. 

a 1. Creat ion  a n d  Es i s t cnce  of Rela t ionship  i n  G e n e ~ d .  

The  re la t ions l~ip  of enll?loj-er and  eml~loyee must  be created by contract ,  
espress or iinplied, and the  word "en1l)loyee" when used in tliis connection 
means one \vho worlrs fo r  wages or salnry in the  scr r ice  of a n  eml)lo)w. 
A l l i n l ~ c c  Co. c. S t n t c  I I o s p i t n l ,  329. 

S 37. Const ruct ion  of Compensat ion  Act i n  General .  
Wliile tlie Worlriiien's Compensation Act slionld be l iberdly  constrned to t he  

end t h a t  i ts  benefits should not he denied by technical, Ilarrow and strict  inter-  
l~ re t a t i oa ,  the  ru le  of l iberal  coi~strnction c,nnnot be  eml~loyed to a t t r ibute  to a 
provision of the  Act a lneaning foreign to the  plain and  unmistakable import 
of the  words employecl. ( ~ ' ~ r t s t  u. I r o ~  d J f c t n l  Co. ,  448. 

a 40c. Wlicthci, Accident Ar ises  Out of En ip logn~en t .  

The words "out of" a s  used in the  JTor1;nien's Compei~sntion Act refer to  t he  
origin or cause of the accidrnt and iinport t h a t  there must be some causal rela- 
tion between the  employmelit and  the  injury,  but  not t ha t  tlie injury ought to  
have been foreseen or expected. G ~ r c s t  1'.  I r o ~  d J I c t a f  Co. ,  448. 

Wlietlier a n  injury to a n  eniployee recc,ived while perforining ac ts  for  t l i ~  
l~enefit  of th i rd  persons arises out of the  einl)loyinent depends upon wliether 
tlie acts of the  en1l)loyee a r e  for  the benefit of the  employer to any appreciable 
extent,  or w l~e the r  the  ac ts  a r e  solely fo r  the  benefit or purpose of the  en~ployee 
clr a th i rd  person. I b i d .  

In jn ry  to employee wliile pushing stalled c a r  a t  recluest of filling s t a t i o i~  
operator h('lrl in reciprocity for  f ree  a i r  requested by einployee for  employer's 
i~enefit ,  and therefore accident arose out of enq~loymenl.  I b i d .  

# 4Od. W h e t h e r  Accident Arises i n  Course  of Emplogment .  

The  words ''in tlie course of" a s  used in the  Worlriren's Coinpensation A c t  
i e f e r  to t he  time, place, and  circunistances nnrler wl~icli  t he  injury occnrs. 
G u t s t  0. I r o u  b V c t a l  Co., 448. 

5 40f.  Workmen ' s  C o n ~ p e n s a t i o n  Art-Diseases. 

In order to  suplmrt recovery of conlpensntion fo r  s i l icos i~ ,  there must be 
i ~ i ~ t l i c a l  e ~ p e r t  testinlony t h a t  clnin~arit  wns disabled a s  a result of tliis cliscaw 
:rnd tha t  s n c l ~  disability occnrretl within t ~ v o  years f rom the  labt exposure ro 
the  l~nznrils  of silica dust .  ZlusXi l !s  c. F c l d s p a r  Corp. ,  32s. 

Evidence Ircld insnEcient to support  finding t h a t  disability from silicociq 
occurred witliin two years froill las t  e\posure I b ~ d .  

"Disablement" from silicopis and asbestosis is  define(1 in ~ innn~b ignous  terms 
by G.S. 97-54, and  under the  s t a tu t e  " t h ~  last  occupation in which renluner- 
ntirely en~ployed" is not synonyniolis with the  "place of ,as t  injurious exposure" 
nor docs "disablement" mean disability t13 perform the, duties of e inp loyn~wt  
t ~ t  the  place of last  es l~osnre .  Ibirl. 



An e ~ n l ~ l o g c r  is nctnally disabled 11y reason of silicosis when hy reason of this 
ilisrnsc~ he is inc.;~l)able of continuing to lwr fo rn~  the  n o r u ~ a l  labor incident to 
the  cil iplopient in \I-liich he is then mgaprd  with substnntinl regnlarity. This 
tlrfinition docs not incluile c~tltl jobs of a trifling Iiature \rhich the  cniployec 
111;ng be tll.iren to pe~.forin irregularly a s  a result of economic necessity. ITiitl. 

5 43. Workmen ' s  Compensat ion  Act-Sotice ancl Fi l ing  of Claim. 
h norliriian. u-hateyer his actnnl l)llysic:~l condition may be, is  not charged 

\\-it11 notice t ha t  llc has  silicosis unti l  and  unless he  is  so adrisetl  by coni l~r t rn t  
niedicnl ;~ii l l iori ty,  and  the  tiin? within \r l~icll  lie must file his clairn for  corn- 
prns ;~r ion begins t o  run  from the  date  he  is  so advised. Hicsliiits v. Fclrlspnr 
corp. .  1". 

3 52. Hea r ings  a n d  F ind ings  of Commission.  

I t  is required tha t  the  Indnst r ia l  C o n ~ n ~ i ~ s i o n  find all  tlre crucial  and  specific 
fac ts  i~poii  v-hich the  right to conlpensxtion (legends in order t ha t  i t  may be 
tletrrminetl on :1111)~al ~ r l l e t l ~ e r  atlequnte basis exists for  t l ~ c  ult imate findi~lg a s  
~ L I  v-hetller p1;tintiff was  injnreil by accident arising out of and  in the  course of 
hi$ cml)loyn~ent, biit i t  is not reqnireil t ha t  the  C'onnnission make a finding a s  
to each detxil of the rridcnce or a s  to crery  sllade of rnea i i i~~g  t o  be drawn 
therefronr. C:rcc'st L'. Itvii h Metal L'o.. 44% 

5 55d. Review in Super ior  Cour t .  

I n  r r r iewing nil nwartl of the I~ idus t r i a l  Conlmission. the courts will consitler 
the  specific findings of fnct of the  Indust r ia l  Con~n~iss ion.  together TT-it11 e r t w  
reasonable inference tha t  may be dr;i\rn therefrom, in claimant's faror .  (r'~cc>st 
r .  I r o ~  d Mcfa7 C o . ,  448. 

JIORTGAGES A S D  D E E D S  O F  TRUST.  

3 9. Debt s  Secured.  

The mortg,rge in question seciiretl pa3 n ~ e n t  of a note for  ad\  ancements m:& 
and  fn r the r  a i l~nncelnents  agreed to  bc made, ant1 also "any other amount t h a t  
the  par ty  of the  second pal  t niay ail1 ance " Hrlrl: Whether  tlie niortgi~ge 
zecnres other item. of indebtednes\ oncd  b j  t he  mortgagor to the  mortgagee 
depends upon the  origin and nntnre  of such other debts and  n l ~ e t h e r  the! \ \ ~ r r  
~nci i r red  prior or snhuec~iient to the  e~ec l l t i on  of the mortgage, ant1 n l iere  the 
facts in regard thereto a r e  not eutahllsheil. deci.ion of the  queit ion m a r  not he 
made I3os~c71 v Bnsu cl7. 515. 

5 14. Taxes  and ;Isscssnlc~nts. 

I n  a t a r  foreclosnre by ix conilnissioner duly alqmintetl, tlrc holder of a note 
seciiretl by a deed of t rus t  on the  property has  the right to  pnrchase the  rn-  
c i~mbercd land for  the  piirpose of protecting its seciiritr, a n d ,  nothing e k e  
appearing, siich purchase creates no t rus t  in fn ro r  of the  debtor. Rcc7ic v. 
BaNli, 1.72. 

Prorision in a tlcetl of t rus t  t ha t  npon i1ef:lnlt or failiire of trnstor to con~ply  
with any of the  co~ldi t iom or c o r ~ ~ ~ a n t s  of tlie instrlinient. tlie creditor, imnie- 
tlintely t~e fo re  imt i tnr ing  foreclosnrc l)roccedings. elionld h a r e  the  right to  
enter nlmn the  Innil and collect the  rents and  inconle and apply same  to the  
tlrht, ta res .  : ~ n d  i n s l ~ r ~ ~ n c e .  is 7 t ~ l d  for  the  protection of the  creditor, ant1 crcntes 
a right bnt inlposes no dnty lipon the  creditor to p r e r e i ~ t  foreclosnre. Fnrtl ier ,  
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MORTGAGES AND DEEDS O F  TRUST-7c:o?cti~~ired. 

such right does not accrue prior to default or tlie institution of foreclosure 
proceedings. I b i r l .  

G.S. 106-400 was enacted for tlie benefit and protecticn of holders of notes 
ant1 bonds secured by deeds of trust or mortgages, and i t  vests them with the 
right. a t  their election, to pay taxes due on tlie property to protect their se- 
curity, but iniposes no duty npon them to do so for the protection of the trustor 
Ibid. 

F71iere tlie holder of n note secured by a deed of trnst purchases the land a t  
a l a s  foreclosure, but does not go into possession or collect the rents and profits 
from the land until after trustor had been divested of any interest in the land 
by sncli t n s  foreclosure, the transaction creates no equity in favor of trustor. 
mid trnstor is uot entitled to impress a trust upon tlie creditor's title or enforce 
an accounting, either under the prorisions of G.S. 105-403, or under provisions 
of the deed of trnst giving the creditor tlie riglit, upon default, to enter upon 
the land. and apply the rents and incoiile therefro~n to tlie debt, taxes and 
insurance. Ibid. 

3 3 Disposition of Proceeds and  Surplus After 13-oreclosure. 
The trustee or  mortgagee niust pay into i11e hands of -he clerk of the Supe- 

rior Court the snr1)lus remaining after foreclosure in a1 cases where adverse 
claims to the funds are asserted. G.S. 43-21.31 ( b )  ( 4 ) ,  :lad where the trustee 
pays such funds into the 11antls of the administrator of the deceased trnstor, the 
trustee remains liable therefor until they are paid into the hands of the clerk 
as  provitled by lam. Lmoi r  Cotcut,il v. Oectlulc, 97. 

Tlie clerk and not the atlministrator determines priority of payments. I b ~ t i  
Tliere is no limit of the nnio~int that  itlay be paid the clerk under G.S 

4.7-21.31 ; G.P. 28-65 not being applicable. I b i d .  

JIVSICIPAL CORPORATIONS. 

3. Territorial Extent  and  Annexation. 
Upon filinq of proper petition for  referendum, municil~ality may not annex 

twritory without mte .  Rlrciirlrtri~7t 7.. Yniicc)~. 184. But it may not be en- 
joined from pnssing estension ordinance. I b i d .  

3 8e. Recrration and Memorial Comniissions. 
The lneinorinl authorized by C11. 436. Session L a m  of 1945, must consist pri- 

111;1rily of an anditorium, and if n playground and recreational facilities are  
il~c~lntlctl in tlie project they must be incidental and subordinate to the audito- 
riluii, and nny "other nctirities" included therein must be limited to those which 
coustitute pnblic purposes witllin tlie purr iwv of the decisions of the Supreme 
Court. Cr~ccvtsboro o. Smitlr , 363. 

The authority of the JIeliiorial Cominission created under the prorisions of 
C11. 436. Session Laws of 1945, to direct the disbursement of funds donated for 
tlie Memorial is subject to tlie linlitations that the disbursements be consonant 
\~- i th  the purpose of the act, and also that  the entire cost of the project shall 
not escecd the aggregate of the donated funds, plus such additional amounts. 
if any, as  the city may be authorized and may see fit to appropriate by wnp of 
supplement thereto. Ibid. 

3 13a. I k f e r t s  o r  Obstructions i n  Streets o r  Sidewalks. 
Sonsuit lecld properly entered in this action by plaintiff to recover for injii- 

ries resnltinq when he stepped from the pared sidewalk to an unpared grass 
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plot Irtbt\\-een the  siden-nlli and the street ,  ant1 struck his foot against  a rock 
prorrntling about t ~ o  i n c l i ~ s  abore  the  leyt.1 of the  unlm\-ed grass  plot. I?iv71 
1.. .islrcbo1.o. 7;. 

city o r  to\\-n is not nn insurer of the  safety uf i ts  s twe t s  o r  sitlcn-all;s. hnt  
is rriluiretl to exercise ort1in;rry trnd rc~usonnble care  to m ~ i n t a i n  i ts  streets and 
sit1ew;rllis in a reasonably safe condition. and  is liable only for  such in j~ i r i e s  
:IS a r e  prosilnntely cnusctl by tlrfccts c~f such c l~arncter  t ha t  injury to t r a ~ - e l w s  
therrfroln I I I ~ I ~  1)c re:~soni~?Jly anticil)ntetl, nud of wl1ic.11 t l ~ c  city llns a c t ~ i a l  or 
c o n s t r n c t i ~ e  notice. 1l7c,lli~i!j 1;. Cl~ar~lot tc ,  312. 

A l~e r son  traveling on n strcet  or siden-all< is required to  exercise due cnre 
to t l i w ~ ~ ~ c ~ r  and al-oitl olistrnctione and  defects. the care  being conimensur:tte 
\~.i t l i  Ilit~ tlanger or appe;~rnnce  thereof. Ibid.;  Coo7i ?.. TT'i?lsto~r- salon^, 42%. 

T-l~on t~vitlcnce tha t  plaintiff could not s c r  defect in sidewalk b ~ c n n s e  of cro\\-il 
learing c ' l~~ircll .  norrsliit is proper. T17c'17irr!j 1:. C7rot.lottc, 312. 

The t111ty of n mnnicil)nlity to exercise rtlnsonable care  to Irccp i ts  strects and 
sitlc~\\.;illis in n rr;~son:rbly ~ n f r  contlition for  travel extends to those who arp  
lilintl or s n e e r  from ( l e f ee t i~e  rision or other physicnl llandicny, 11-ho a r c  them- 
sel\-es rxr rc . i~ ing t111c care,  unilcr the  circmnstnniw. for  their  own safety. 
Cool; r:.  IVircstotr-S~rlrm. 422. 
,i construction company wl~ ich  has not completed i ts  17-orli on a street  under 

contract  r i t h  the  city is  nniler subs txni ia l l j  the  snnle legal dnty to the  traveling 
public a s  is  the  city. Ibid.  

Sei ther  n ~nnnicipali ty nor a constmction con~pany i m p r o ~ i n g  a street  under 
contract  with the  city is a n  insurer of the  safety of travelers,  whether blincl or 
pliysically liandicapped, or not. Ihid.  

Where,  in  the  process of impro~- ing n street .  a pa th  along a n  intersectilig' 
street  is left with n tlrop or slope of soille two fret .  plninly risible in the  (lay- 
time, i t  woultl seem tha t  neither the  n~nnicipali ty.  nor the  c o n s t r ~ ~ c t i o n  conlpany 
iniproring the  street  iinder contract  wit11 the  city, is under dnty in the  escrcise 
of reason:lble diligence to l ~ l a c e  a signal or guard  a t  the  tlescent during the  
daytime to war11 pedestrians, blind or o ther~vise ,  since a pelxoa with sight could 
sep its condition. and  a blind pe r so~ l  rnnst escrcise n higher degree of r a r e  than 
would he required of a person in possession of all  his senses. Ibid.  

A blind or otherwise l~nndicappetl person has  :IS m11clr r ight to  use pnhlic 
ways ollen to  pedestrians its those physically soluld, hut  in c l o i ~ ~ g  so, must rxcr- 
cise for  his own safety t h a t  degree of care  ~vliicli a n  ordinarily prudent p ~ ~ ' s o n  
\\-itli the  same disability would exercise under the  same or similar c.ircunr- 
stances. which requires of him a greater  dezree of eft'ort to a t t a in  due  care  for  
his o n n  safety tll:in wonltl h r  reqnired of a person in poserasion of all  his 
SPIISP.~. Ilii(7. 

Blind person attcml)ting to l r a r c r r e  street  which he  lineW lmcl not been corn- 
) ~ l r t e d  by c o ~ ~ s t r ~ ~ r t i ~ ~ n  of gutters 71rltl gnilt3- of contributory negligt'ncac> a s  
mat ter  of law. Ibi(7. 

W 30. Levy of Assess~ncnts for Public Improvcnients. 
W l ~ e r e  mnnicipal streets cross o r  run  contignons \\-it11 the  edge of a railroad 

right of n-ay, the  Inntls of the  railroad ahnt  the  strec3ts for  the  purpose of l e ~ y -  
ing a s s r s s ~ ~ ~ c n t s  for  the  i m p r o r e m ~ n t  of the  streets. Goldsboro v. X. R., 216. 
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MUNICIPAL CORPORATIONS-Cotz f it! zced. 

Legislative determination that property abutting municipal streets, including 
the rights of way of railroad companies, is benefited by improvement of the 
streets is conclusive upon tlle owners and the courts, and the railroad company 
will not be heard to contest the validity of the assessments on the ground that 
the railroad lands a re  not benefited by the improren~ents. Ibid. 

Chapter 222, Public Laws of 1931, was in t~nded  to be merged into the frame- 
work of the Local Improvement Act of 1915. Chapter 36. G.S. 160-79. Ibid. 

S 37. Zoning Ordinances and Building Pwniits.  
The side of a street opposite the intersection of such ~ , t ree t  by a "dead-end 

street" has no "corner" within the nleaning of the proTiso of G.S. 160-173. and 
therefore, the owner of the lot upon one corner of the intersection is not 
entitled as  a matter of right to have the governing authorities of the munici- 
pality zone his property for business even thouqh the opposite corner and 
the area opposite the intersection have been zoned for l~nsiness. Robbiils v 
Charlotte, 197. 

§ 38 %. Park ing  Regulations and  Facilities. 
City may not lease lantl for off-street parking witl~out finding of public con- 

venience and necessity. IIortlct..sotr r. Scrc Berir, .??. 

§ ,48. Actions Against Municipalities-Parties. 
In an action against a municipality to restrain it froln taking certain pro- 

posed action, individuals desiring to be heard in opposition to the relief sought 
by plaintiffs are  neither necessary nor proper parties, but must be heard 
through the defendant in~micip~ility wliicli is the real p:irty defendant in in- 
terest. II(~rrtler~sot~ r. Serr Hc>rrr. .??. 

SEGLIGESCE. 

1. Acts and Onlissions Constituting Negligence in  Gonerel. 
The general rule is that the violation of a statute enacted for the safety and 

protection of the pnhlic constitutes negligence per' sc, a folViori, when such vio- 
lation is in itself a criminal offense. Rc!l~toTrlu r.  Xitrplr, 60. 

S 3. Dangerous Substances and  Instrumentalities. 
Violation of a statute, or ordin:ulce of a city or town, relating to the storage 

or hnndlinx of gasoline, is negligence pet' se, but in order to be actionable such 
violation must be the proximate cause of tlle injury in suit, including the 
essential elenlent of foreseenbility. Rc~ltroltls v. Vr~t~plr.  GO. 

§ 5. Prosinlate Cause. 
I'rosimate canse is that canse which l)roilnces the result in continuous 

sequence and without which it \vould not 11:~r-e occurred. and one from which 
any man of ordinnry prudence could have fnreseen that cSuch result was prob- 
able under all of the facts as  they existed. Irclliirn I . .  Clrtrr~lotfe. 313. 

S 6. Concurrent Negligence. 
Allegations Ircld s~~fficient to allege concnrrent negligence of defendants in 

failing to label jug of gnsoline. Rc!/~~oltls c. 1lrt1.pl1. GO. 

8 9. Anticipation of Injury:  Foreseeability. 
I~oreseeability of injury is a reql~isite of prosinlate cause, and if injury can- 

not be reasonably foreseen in the esercise of due care, defendant is not liable 



Bil lwgs  v. Re j~cgar ,  17 ; Rcr/trolrl.s o. J fu rph ,  60 : Louing v. Tl'lr i f tol l .  273 : Gnr- 
l a~ td  v. Gatewood, 606. 

E r e n  when tlie negligence complained of is  the  violation of a w f e t y  ~ t a t l i t e  
Ibrci. 

§ 11. Contributory Xegligence. 
Contributory negligence need not he the sole proximate c n w e  of the injury 

in order  to ba r  recovery, but  is quffitient fo r  this purpofe if i t  is a prosiruatr  
cause or one of them. G U ~ I I L ~ I I  c. T h o n ~ a a ,  412. 

Where  a person srri jtfris knows of a clilngeronr condition and  T oluntarily 
goes into the  place of danger, he  is guilty of contributory negligence, ~ ~ 1 1 i c h  
will ba r  his recovery. Cook v. TT~ittsto~r-Sal, 111. 422. 

§ 16. Pleadings in Actions for Negligence. 
Where  the  complaint alleges t h a t  tlie violation of a safety s t a tu t e  was the  

pros imate  cause o f  plaintifYs injuries,  i t  is sufficient a s  against  demurrer  with- 
out garticnlar allegation a s  to foreseeability. unless it appears nffirlnatircly 
from the  con~p la in t  t ha t  there \ ras  no causal connection between the  negliqe111.e 
and the  injury.  Rcjjtzolds c. X ~ c r p h ,  60. 

Complaint ltcld sufficient to alleqe concnrrent negligence. Zhid 

g 17. Burden of Proof. 
I n  a n  action to  recorer dnulages for  negligent injury.  plaintiff must show 

failure of defendant to esercise dne  care  in the  perforlnance of some legal tlnty 
which defendant owed pla in t ib  under the  circnmstances, and  tha t  such negli- 
gent breach of duty x i s  the  l ~ r o s i m a t e  cause of the  injury.  T17elli)t(/ z-. Char- 
lotte, 312. 

I n  a n  action to recover for  negligence, the  bnrden rests on plaintiff' to estnb- 
lish a negligent ac t  or omission and  tha t  such ac t  or omission prosimately 
caused the  injury or death.  Garlaild c. Gatr,lcood. GOG. 

3 1Da. Questions of Lam and of Fact. 
Negligence and  proximate cause a r e  questions of law, and  n hen the  facts a r e  

admitted or established, the  court  must say  whether they do or do not exi-t 
Tl'cll~trq v. Charlotte,  312. 

3 1Dc. Nonsuit for Contributory Negligence. 
Since the  burden of showing contributory negligence is oil defendant,  nonsuit 

fo r  contributory negligence slionld not be a l loned if tlie controlling facts a r c  in 
dispute o r  if opposing inferences a r e  perlnissible from plnintib's proof. Oar- 
m o ~ t  c. T l ~ o m n s ,  412. 

Nonsuit on the  ground of contributory negligence is  proper when plaiiitiff" 
own evidence estublishes this defense. I h i d .  

A jndqrumt of inroluntary nonsuit on the  q r o m d  of contributory negligencr 
will not be q r i~n ted  unless the evidence on tha t  issue 1% so clear t ha t  no other 
conclusion seems to be permissible. Conclt Co. v. Brrrt.cl1. 432 

3 20. Instructions in Segligence Cases. 
The charge of the  cour t  in this case lleld not subject to the objectiou tha t  the 

jury was  i~ i f t ruc t ed  t h a t  it nluct find defendant guilty of a l l  the  ac ts  of negli- 
qence complained of in order to  support  a n  affirmative answer to t he  i s w e  of 
neeligence, i t  appearing tha t  the court correctly charged tha t  if plaintiff proved 



:rny of the  ac ts  of negligence alleged and  fu r the r  prored  t h a t  defendant's negli- 
gence in any one o r  niore of these respects v-ns the  prosinlate cause of the  
cullision, to answer the issue of iiegligence i11 tlie affirnlatire, and  t h a t  the  
61ibsrquent l?ortioii of the  charge objected to could not h a r e  inisled the  jury 
on rhis aspect, construing the  c11a1,ge contextually. UiTli?~!/s 1;. IZertego,., 17. 

Il lustrntions used by tlie ccnirt in i ts  charge on the  question of proximate 
cauqe 1rc3lt7 not prejudicial in this case. Ibid.  

An instruction to  the  effect t ha t  if the  jury is satisfied by the  grea ter  weight 
of tlie evidence t h a t  l11aintiftt"s intestate by his own negligence contributed to  
his death. i t  \ r o~ i ld  then be the  jliry's tlnty to answer  t ha t  issue in tlie affirma- 
rive. but if tlie jury were not SO satisfied, i t  \ ~ o u l d  be  the  j'lry's duty to answer  
i t  in the  neg:~t i re ,  is lreld v-itliont er ror .  .lfoorc v. Re:a71a, 190. 

An instruction which charges in effect t ha t  defendant must  satisfy the  jury 
by the  grea ter  weight of tlie evidence tha t  plaintiff was  guilty of a l l  of t he  ac ts  
of negligence. relied upon before tlie jury should ansrrer tile issue of contribu- 
tory neglijxnc'e in the  affirmative. must be held for  prejudicial  error.  Coucll 
Po. 2'. B I I I  1~71 .  43%. 

# 23. Definition of Culpable Kegligence. 
C'lilpable negligence in the  la\r  of crimes is more than  :~ctionable negligmee 

in  the  law of torts ,  ant1 culpable negligence is  such recklesc,ness or carelessness, 
irsi i l t ing in injury or death ,  a s  inlports a thoughtless disrc>gard of consequence 
o r  a heedless indifference to the  rights and safety of others. S. 1;. Beckel.. 321. 

NUISANCES 

6b. Ma t t e r s  Re la t ing  t o  Pub l i c  Rlorals. 
G.S. 10-1 et seq.. defining pliblic anisances and  proridiilg for  the  abatement 

of such nuisances by the  closing of the  premises for  one year,  unless sooner 
released, and  the sale of tlie personal property seized in  t he  absence of bond by 
t le f~mlmit .  and  the  distribution of t he  p r o c e d s  of snch sale, is constitutional. 
To~ l lo r  K. Rnc i~ tg  Asso., SO. 

PARENT AND CHILD. 

# R.  K i g l ~ t  of P a r e n t  t o  Recover  f o r  In ju r i e s  t o  Child. 
Pa ren t  may waive right to  recover for  loss of services and  medical expenses, 

and permit  child to recorer full  damages in action against  tort-feasor. Sl~iclt ls  
I.. ,lI~Iin!,, 37. 

# 9. S a t n r r  of Offense of Abandonment .  
Abandonment of children by the i r  f a the r  is a continuing offense, and  there- 

fore, terniination of a prosecution in defendant's favor will not preclude a 
inheeqnent prosecution. S. 2'. Smitlr, 301. 

8 12 .  Ind i r tn i en t  f o r  Abandonment .  
In n prosecntion iunder G.S. 14-322, a \ v a r ~ n n t  charging tha t  defendant will- 

full7 failetl ant1 refn<ed to yrovide adequate support  for  his named lawful chil- 
dren,  ic fatally defective in fail ing to al-er tha t  defendant had willfully aban- 
cloned them, and motion in a r r e s t  of jutlgnirnt should have been allowed. S. c. 
Sn?itli. 301. 
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PARTIES 

§ 3. Secessary Part ies  Defendant. 
Individual executing release agreement not binding on corporation 11r.ld nor 

nrceasary party in corporation's action on builder's perforinance bond TCI 1 w r ,  
Iw., v. Indcn~nz ty  Co., 473. 

In  an action to construe the reversionary clause of a deed executed by t ius-  
tees, when it  appears that  all the trustees are  dead and there are  no successors 
to them, the University of riorth Carolina should be made a part) so that any 
right of escheat may be adjudicated, and all others n ho might claiiu an interest 
in the property in the event the title reverts, shonld also be macle partic.; 
Cutler v. TVwf ie ld ,  353. 

The naming of one party clefendant "and/orM ailotl~er party defend;uit ib dls- 
approved, it being required that partieb tlefelldant be ilamed \I it11 more exactl- 
tude. john so^ c. Boa?d of Ed~icat io)~,  56  

§ 10a. Joinder of Additional Parties. 
The trial court has discretionary power, upon motion of defendant, to join 

as an additional party plaintiff the insurance company \vl~icl~ had paid part of 
plaintiff's loss sustained in the collision in suit. E1i:abcth C ~ t g  c. IIooct r. .;GD 

PARTITION 

§ 4a. Part ies  and Pleadings. 
Tlie defense of sole seizin set up in the answer to a petition for partition 

stands denied by operation of law as  effectively as if specific denial had been 
interposed bp formal reply. Clapp v. Clapp. '731. 

8 412. Hearings and  Determination. 
Defentlantq' answer to the petition for partition clairuecl solt~ seizin by 7 irtue 

of an alleged contract under ~vhich the ancestor agreed npon a 1 alid considt,ra- 
tion to comey or devise the land to defendants. Upon the hearing, defendniits 
admitted that they had no writinq to support the :rlleged agreement to con! e j  
or devise, but stated they intended suing for breach of the i~greement. Hcld. 
The judicial admission effectively removes tlie defense from the field of issuable 
matters, since the alleged agreement is void under the Statute of Frands. and it 
was not required that the clerk transfer the i%ne to the c i ~ i l  doclxt (; S 
1-399. Clapp v. Clapp, 281. 

Where it  is admitted that actual partition cannot be had n i t l~out  injury, but 
it  is denied that the ancestor left a ~ ~ e r s o n n l  estate, decree of sale is proper, but 
the proceeds should be held until it is cletrriuinetl ~vhether uale of the leu1 
estate is necessary to pay debts of the estate Zbid 

PARTNERSHIP. 

§ 3. Representation of Firm by Partner. 
E:ich perqon engaged in a joint or comnlon enterprise in tlie sale of timber to 

prlrcl~asers is responsible for the acts and representations of tlie otlierb in nc.go- 
tiatin? the sale, and if any one or more of them makes false representations to 
the pnrchnsers or either of them, surli representations are  regardetl in lav ,IS 

liar mg been made by all the sellers Kei th  L'. 1Pllrlt r. 672 
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1'LEADISGS. 
2. Joinder of Causes. 
An eniplo) r r  niay join actions against its emp~loyees in t x t  to recover for loss 

octiioioned by the friiud or dishonesty of tlie employees :~cting in collusion or 
c c ~ ~ ~ y ~ i r n c y  with each other. with an action c r  t o l t f ~ n c f r ~  on an indemnity policy 
co\ ering such losses esecutetl by tlie corporate defendar t, since both actions 
arise out of the snnie transaction. Tlro)~lan d I I o ~ c n t d  Co,  v. I n s .  C o ,  100. 

§ Sa. Statrment  of Cause of Action. 
The complaint should allege the snbstnntive and const i t~~ent  facts of the cause 

of action, but shonld not narrate the eridtwee sup~or t iug  then]. T h o m a s  B 
Horcnrd Co. @. 111s .  Co., 109. 

Action for wrongful death and action for personal injuries between date of 
injury and death and for property damage, should be separately stated. I l i ~ ~ s o > t  
1'. Da rcsoii, 714. 

5.  Answer-Defenses in  General. 
Ortlinnrily. a defendant is not required to give bond or other security as  n 

~ ( ~ n d i t i o n  precedent to his right to defend t h ~  action. Vor.ris  G. Si7iIki?is, 607. 

9 LO. C o u n t e ~ ~ l n i m s ,  Set-Offs and Cross-ilctions. 
.\n action was instituted by the owner of a car agaimt tlie onner-operator 

of tlie other rehicle involved in the collision, to recover for danlages to the car. 
The original defendnnt had the driver of plaintiff's car anti an occupant thereof 
joioed as  additional parties defendant. IjTtltl: The occulm~t of plaintiK's car, 
who was joined as na additional defendant on motion of the original defendant, 
was under no legal obligation to set up a cross-action ag,iinst tlie original de- 
fendant to recover for his personal injuries, bu t  had he done so, the original 
defendant \vould not be entitled to hare the cross-artion dismissed. 3Iorqan 
v.  brook^. 527. 

5 LO. Counterclaims and Cross-Complaints. 

In an actio~i in ejectment where defendant claims under a t a s  foreclosure 
c1ec.d of bargain and sale, the county is a proper party for the purpose of de- 
fending its title to defendant, but defendant has no right to litigate in plaintiff's 
action any rights lie may have against the county in tlw event the t a s  fore- 
closure deed is declared invalid. Kellu 2.. Krll!]. 146. 

5 13. Secessity fo r  Reply and Denial of Allegations of Answer by Oper- 
ation of Law. 

Xew matter set up by answer not relating to a counterclaim, G.S. 1-159, or 
new n ~ a t t e r  relating to a counterclaim not actually senred on plaintiff, G.S. 
1-140. will be deemed as generally denied by operation of Ian.. Clapp v. Clopp,  
281. 

9 13. Ofice of and  Xecessity fo r  Reply. 
.Wepations of the answer not amounting to a conntercla~nl are  deemed denied 

\vithont tlie necepsity of a reply. Sebr7 r. Y c b c l .  401. 

$. 15. Oficc and Effect of Demurrer.  

.i drn~nr re r  adniits facts alleged upon information and belief as  well as  facts 
allflged on personal Bnowledge. Whether the plaintiff can pro\e such allepa- 
tions upon the trial ic: irrelevant to the qnesrion posed by demurrer. R e p o l d s  
1. .IIrrrp71, 60. 
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The rule t ha t  the  complaint must  be liberally construed upon demurrer  does 
not permit  the  court  to read into i t  fac ts  which i t  does not contain. Tl~o?~ln.s iC: 
Holcard Co. v. Ins.  Co., 109. 

A complaint will not be  overthrown by demurrer  unless i t  is fatally defective. 
and  if in any portion i t  alleges facts sufficient to  constitute a cause of action. 
demurrer should be  orerruled.  I i i t~dley  c. Privette,  140. 

I n  passing upon a demurrer eve tet11t.s fo r  failure of the  complaint to s ta te  
a canse of action, whether or not defeiidants call make good on the  defenses set  
1111 in their  pleadings is not germane to tlie decision. Ooldstei:~ 2;. Trust  C'o., 
653. 

5 19c. Deinurrcr for Failure of Complaint to State Cause of Action. 

Where coiiil~laint contains clefective stateinelit of goocl cause of action. 11e- 
nlnrrer should be sustaiaed,  but action should not be dismissed. T110,tlue d 
H o l c n ~ d  Co, c. Ills. Co., 109. 

Where tlie allegatioiis of the  complaint coihti tute a s ta tement  of a defective 
cause of actioii ra ther  t han  a defective statenleiit of a good cause of acti,)n, 
judgment sustaining tlie demurrer and  ilisiuissing the  action i* 1)rol)er Rcrlir7 
v. Bat1 li, 1,72. 

§ 88. d~nenclnient by Pernlissiou of Trial Court. 

Where tlie complaint contailis a defective stateluent of a good cause of actiou. 
clemnrrer thereto is properly sustained, but the  action should iiot be clisniissed. 
since  lai in tiff is entitled to more  for  periiiission to ameail so t7s t u  allege the  
essential and  ult imate fac ts  omitted. T71o)lla.v 6. I l o ~ r ~ ~ r ~ l  Co. @. Tiis. Co., 109. 

Where tlie t r ia l  court  correctly declines to  join a n  atlclitional par ty  defeiidnnt. 
denial of a iiiotioil to ailleiid fo r  the  purlJose of making allegations against  su1.11 
ptlrty is n-ithout error.  Terrace. Iilc.. v. I ~ ~ t l o t l i i i t ~  Co.. 473. 

A motion to be allowed to xulend is actdressed to the  discretion of tlie t r ia l  
judge, and  his action in decliiiing to g ran t  leave to amend is iiot reviewable. 
Ibid.; Cwnrp v. Eclierd's, 489; Saccue,  c. Corcfll, 681. 

111 a n  action on a n  option coiltailled in a lease wliich snfficiently describes the  
preiiiises, tlie t r ia l  court  has  the  discretionary authority to permit niuentliiitmt 
a f t e r  verdict specifically describing the land, ant1 tlie actioii of the t r ia l  collrt 
in periiiittiilg tlie amendment without notice to the  adverse par ty  will not be 
held prejudicial, part icularly when the  canse is rrinantled for a new rrinl. 
Re~11olc7.s I;. Ea,,le]l, 6'71. 

§ 24. Variance. 

Allegation and proof iiiust concur to establish a cnnre of acti~>ii ,  Ail S'oitdl- 
tiouiirq Co. r Uo~rvlass,  170 : Illa~rle!! @. Se1c.s C'o., 4.53 : Yorcifrl c. . l s l ic r i l l~ .  613. 
Osboriie c. Gilreafh, 66.3. 

9 2.5 $4. ddniission or Denial and Secessity for Proof. 
A soleiim judicial admission effectirely removes tlie fac t  atlniitted fro111 tho 

field of iasuable matters.  Clnpp v. Clnpp. 261. 

5 31. Motions to Strike. 
Where plaintiff fai ls  to allege a cause of action a g a i ~ i s t  one of the  defendants 

joined a s  a joint tort-feasor, such defendant's exception to tlie action of t he  
conrt in str iking certain allegations of his answer  sett ing for th  a prior jntlq- 
~ u e n t  in a n  action i n ~ t i t n t e ~ l  by liiin agaiilst the  other clefend:tnt, e s tnb l i rh in~  
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the neglijience of the otlier defendant as  the sole cause of collision, is without 
merit. I,ocit~(j z' 1l.h itfot~. 273. 

7Tlietlier the clrrli of the Superior Conrt has jurisdiction on a motion to 
$trike under G.S .  1-153. Q t t o c ~ ~ ?  Gallimo,c t>. H i g h ~ c a ~  Corn., 350. 

Granting or denial of lnotion to strilie will not be diqturbed on appeal in 
z~bsellce of showing of prejudice. I b d .  

In action by corporation on contractor's performance hond, allegations that  
aicliitect had certified work are  relevant, but allegations of release signed by 
indiridual pnrchasing plaintiff's ~tocl i ,  not binding on plaintiff corporation, are  
~rrelevant  and should hare  been stricken l'ewace, Inc., o. Indernn i t~  Go. ,  473. 

1)efcnse not available to defendant lleltl properly stricken on motion. Rcpz- 
o 7 d s  c. Earlc~i ,  521. 

I'RISCIPAL ASD AGEBT. 

5 7d. Ratification by Principal. 
1i:;ltification confirms conduct, and the alleged principal cannot ratify tlie acts 

of a person in e~ecu t ing  an unauthorized contract unless siuch person professes, 
represents. reports. assun1es or unilertakes to be acting as agent for the alleged 
principal. A I ~  Cottditio~~iir{] Co. c. Do~c!/laso. 170: Tetmce, Inc., v. Indenznity 
Co.. 473. 

PRISCIPAL BST) SVRETT. 

3 8. Bonds for Private Construction. 
111 an action upon a builder's performance bond to recover for alleged defec- 

ti\ e nmteriala and improper \vorl;manship, allegations to the effect that  the 
architect responsible for the construction of the project had certified that  all  
work had bee11 completed in accordance with the terms of the contract, are  
relevant ant1 u~ater ia l ,  and n~otion to strilie -rich allegations from the pleadings 
1s correctly denied. Terrace v. Iitdcn?itit!j Co., 473. 

In  an action by a corporation on a builder's performance bond. allegations in 
tlrkndnnts' answers setting up a release from liability for improper worliman- 
shlp and defective materials, executed by an  i n d i ~  i(l~ia1 in purchasing all of the 
colunlon stocli of the corporation from its individual stocl<holders after the com- 
pletion of the buildings, are properly s t r i c l i~n  on motion when the release con- 
tract is not binding on the corporation. Ibid. 

PROCESS 
5 6. Service by Publication. 

Where service of siiimnons is inade by publication, the requirements of the 
st:~tnte Innst be strictly followed and everything necessary to dispense with 
pcrson:ll service of slinmions m w t  appear h;- affidarit. X m 7 c  Coici?t~~ c. Allcn, 
543. 

An affidavit for service of sumnions by publication is fatally defective when 
i t  fails to allege that  tlie person upon who111 the sninnlons is so served cannot, 
af'ter due diligence. he found within the State. Ibid. 

# Hc. Scrvire on Foreign Insurance Co~npanies by fiervice on Insurance 
Cominissioner. 

Findings to the effect that deftmdmlt insurance company and its preilecessor 
solicited applications for insurance, delirered policies a r d  collected premiums 
in this State through the Vnited States mail i~ sufficient to show that defend- 
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a n t  \v;ls transacting business in this S t a t e  w i t l~ iu  the  ineanir~g of G.S. 38.164 
( e ) .  and  tha t  process served on the  Insurauce  Comniissioi~er in compliance witll 
tllis s ra tn te  renders defendant an~enab le  to  the  jurisdiction of our  conrts. and 
meets the  req~~ire iuei i t s  of due  process. Strits 2. Ills. Co.. 48.1. 

3 1 .  Service o n  Sonrcs idcn t  Auto O\ \ne r  by Service o n  Comn~i s s ionc r  of 
Motor  Vehicleb. 

The findii~g of the  t r ia l  court  t ha t  clefentlants \rere nonresidents on the  date  
of the nutonlobile collision in snit ,  and  were, therefore, subject to service ~uirler 
G.S. 1-10.3. is  conclnsire on appeal if slicll fincliug is snpported by eritlence. 
H a r t  v. C o n c l ~  Cu., 389. 

The broad purpose of G.S. 1-10.5 is to enable a. resident motorist to b r i i ~ g  a 
nonresident motorist. \rho \ronltl otherwise be beyond this jurisdiction by the  
t h e  s ~ i i t  co~ i ld  be instituted, \~- i th in  the  jnrisdiction of our  courts to u ~ l s w ~ l .  
for  a negligent ir l jurr  inflicted while the  nonresident \\.as using the  llig1111-ay.j 
of this State.  Z b i d .  

Where tlefendnnt is  in this Sta te  solely because of military ortlcrs. 111: re- 
nlains no~iresident fo r  ser r ice  of process under this section. Ihirl. 

3 14. &ncndment  of Process.  

The t l i scre t ionnr~ denial  by the  t r ia l  court  of u n~o t ion  to ;rnlt.nd the  pltlad- 
ings and ~?rocebs is not rerien-able in the  nhsmc.e of nln~lifeat abuse o f  t1isc.1.e- 
tion. C1.1tnzp v. E c l i ~ d ' s ,  489. 

9. At tack  of Validity of Offkial Acts. 

Thc rule tliat a l~nbl ic  officer or agency m a r  not be enjoined from performing 
act9 uutler color of legisintire uutliority does not ap1)ly to  o1)er;ttions of ;I 

pr i rn te  persoil. lirni, association, or corl?orntion, micl the  con.titutic~n;~lity of the 
s t a t ~ l t e  ~ i n d e r  \rliich sllcli l ~ r i r a t e  prJraon, firnl. ;~ s soc i i~ l iu~ i ,  or corl)or;xtion pllr- 
1)orts to ac t  iilnr be cliallcngd in the  sui t  for  illjunction. T ~ I ! I ~ I J I ~  c. I<~ t ( , i t~y  
I s s o . ,  SO. 

PUBLIC' WE1AJA1tE. 

W 5. ( ' laim of ('ounty Against  E s t a t e  of Recipient.  

There. ; r w  t ~ v o  separa te  and distinct stntntorj-  inethotls 11y wllicl~ ;I t.ollnty 
may recover the  ilggregate nn~oiul t  1)irid :IS old age :~ss is t ;mw ~ I I  a reci]~it.rlt : 
One. 21 claim ag:linst the  personalty of the  estate, n-llicli innst be iiletl within 
vue year  a f t e r  the tle:~tll of the ret2il?ient, and  t l l ~  other a g ~ l l t ~ r ; ~ l  lie11 nljon the 
recipient's real  estate,  nttnvl~ing upon the  filing of the  s t a t e n i e ~ ~ t  tllerefor ill tile 
lien docket and i ts  proper indexing. Lei!oiv ( ' c i~ t~i t !~  c. Oirtlrrtc~. ! I T .  

The lien against  the  estate of a deceased recipient of old age bene f i t  under 
t he  l~ror is ions  of G.S. XIS-30.1 m a p n o t  be  enforced by action in any  erent nfter 
the  exl)ir:ltion of 10 yeam from the  last  d:ay from ~~11ic .h  assiyt;lnce \\-as paid. 
and. even if it be conceded tha t  no action to enforce slich lien may 1,e inui~r- 
tainetl a f t e r  one year  from thc death of the recil)ient. ~ n c h  lien. prolwrly fileti. 
r en~a ins  in f o w e  unti l  satisfied, and atrnclies to the snrplns realizetl 11pon fore- 
closure of a morLg;~ce on the  realty of tile cleceuseil recipient 11ot1~itllstn11cIi11:: 
tha t  foreclosure \\-;IS hail niore than one yexr nfter his death.  Ib ir l .  
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QUASI-CONTRACTS. 

# 1. Elements and  Essentials of Remedy. 
Where there is 110 contract between the parties, there is no obligation resting 

upon the one to accept material furnished by the other. Ti iormer  v. Xail O l d e r  
0 0  . 249. 

But if n~a te r ia l  is fnrnislied under agreement to pay tliarefor or if material 
.i accepted and used. party receiving the nlr~terial is liable for its reasonable 
rnllie upoli qrinrrtrtr~ n~cr'ui t .  Ib i t l .  

l int only for the ralne of the material accepted and used. Ibid.  

2. -4ctions. 
While it is tlie better practice to allege an espress contract and an implied 

contract separately, tlie complaint in the prclsent cause alleging that  plaintiff 
had fully performed his agreement with defendant, and that  the services and 
~liaterials furnished thereunder \rere well worth a stated sum, is held sufficient 
to support recovery on r ~ r i n i ~ t u n ~  m o w i t .  without anlendment. Tllornzer v. 41uil 
OrtFcr' Co. .  '749. 

QUIETING TITLE. 

# 1 .  Xatnre and Grounds of Remedy. 
An action to quiet title under G.S. 41-10 must be based upon plaintiffs' owner- 

s l ~ i p  of some title, estate. or interest in real property, and defendants' assertion 
of some claim adverse to plaintiffs' title, eftate,  or interest, which adverse claim 
~ u n s t  be presently determinable. T7n11difor~Z c. T'airdiford, 42 .  

Plaintiffs alleged that they are  lessees in possession of ihe property in ques- 
tion under a lease giving them the right to a deed in fee simple upon the death 
of the survivor lessor if lessees continue to meet their obligations under the 
terms of the instrument, and that  lessors had executed a paper writing pur- 
porting to n~al ie  a testamentary clifposition of the property to others. The lease 
:11so Fare lessees tlie option to tc>rminate the lease under certain conditions. 
Ilcltl: Lessors' demurrer to the complaint should hare  been sustained, since the 
paper writing is without legal significance either as  a transfer of title or as  a 
c#lol~tl thereon until probate, and since the right of surr i ror  lessor to devise the 
land by will is dependent upon events now unknown am1 unforeseeable, and 
therefore, is not presently determinable. I b ~ d .  

RAILROADS. 

5. Injur ies  to  Persons on o r  Near Tracks. 
Where plaintiff's eridence discloses that  her intestate was last seen alive 

z~bont 10:30 p m and that his mutilated body wnf found about 7 :30 the nest  
~no~ ,n ing  lying near the crossties of defen(1:lnt's track, the eridence may be 
cnfficicat to establish that intestate was killed by one of defendant's trains 
thirine the night, but it does not establish that he n a s  killed by a parlicnlar 
:rain, ant1 therefore evidence as  to the m a a m r  in which a partic~ilar train was 
opelxtecl that nigllt does not prore that  its manner ot opeiation was the prosi- 
~ n n i e  cnnse of intestate's death. El l i s  1. R.  I? . 747. 

If a person enters upon a railroad track at  a place other than a crossing or 
11nhlic pathwny, he is a trespasser and his act of placing hinlself on or near the 
travlc constitntes contributory negligence. barring recovery for his death unless 
the doctrine of last clear rhance is al>plicahl~.. I b i d .  
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RAPE. 
5 1. Elvments of tlle Offense. 

Tlie oftenses of rape of a fenlale over 12 years of age and carnal knowledge 
of a female o~ er 12 nnd under 16 years of ape are separate and distinct. I11 the 
first, the fel~lale's cliastity is immaterial and her consent is a complete defense; 
in the wcontl, her lornlcr chahtity i~ a material part of the charge and her 
conbent is not :I defense. B. v. Ba,cfoot, 630. 

1 Carnal Knowledge of Female Over 1 2  and Under 16-Elements of 
the  Offense. 

Tlie offenses of rape of a female o ~ e r  12 years of age and carnal knowledge 
of a female orer 12 and under 16 years of age are separate and distinct. In 
the first, the female's cllastity is immaterial and her consent is n complete 
defensc; in the second, her former chastity is a nlatcrial part of the offense and 
her consent is not a defense. S. t-. Bawfoot, 6.50. 

# 18. Carnal Knowlcdge of Female Bctween 12 and IS-Sufficiency of 
Evidence. 

The evidence in this prosecution for carnal knowledge of a female orer 12 
;and uniler 16 years of age held sufficient to take the case to the jurr,  and the 
court's refusal to direct a verdict of not guilty is without error. S. v. Bnwfoot, 
6.50. 

R E A L  ACTIONS. 
5 2 .  Pleadings. 

Where, in an action to establish an interrst in real property, the coniplaint 
describes the land only as  a certain parcel of land ~urclmsed from a named 
person. upon which tlie parties had built a six-room residence, and there is no 
evidence upon the hearing identifying the land. the description is insufficient 
to  rnnhle the court to enter a ralirl jndgment with respect to the r e a l t ~ .  I l e n ~ ! s  
1 .  I)en~!s, 1. 

RECEIVING S T O L E S  GOODS. 

8 la .  Nature and Elements of the  Offense. 
While the crimes of larceny and receiving stolen property laowing it  to have 

heeri stolen, are  different offenses and not degrees of the same offense, the 
o!fense of recei~ing presullposes that the property in question had been stolen 
by some person other than the one cliarged nit11 recei\ing, and therefore, a 
person cannot he guilty both of stealing property and of receiving the same 
p r o p ~ r t y  lrnowing it to h a l e  been stolen. I H  re Pozcel7, 288. 

REFERENCE.  

g 9. Exceptions and Presrrrat ion of Grounds of Review. 

Motion by plaintiff for voluntarg nonsuit before tlie referee appointed to 
hear the cause does not preclude her from filing exceptions to the referee's 
report. Crotc-le!/ z,. XcDo~igaTd, 4M. 

Wherc it does not appear of record that  the stipulations were reduced to 
writing and signed by plaintiff or her counsel, but the stipulations appear only 
111 the findines of fact as  fornlulatetl and reported by the referee, it nonld seem 
that tlie stipulations are subject to challenge by exception along nit11 the 
referee'< general findings and conclusions I b i d .  



10. Judgment of Confi~nlation. 
Where the record discloses that judgment confirming tlte report of a referee 

was entered a t  n tern1 of court convenir~g before the expiration of the 30-day 
l~eriod for filing esceptions, G.S. 1-195, and the record discloses no waiver of 
the right to file e~cept ions a t  any time durinq tlle 30-day ljeriod, tlle prem:~ture 
entry of jiitlgnient of confirmation is error nppenring on tlle face ot the record 
C t . o ! c l c ~  u. JicDo~lgald, 404. 

KISFORJLATION O F  ISSTRUJIENTS. 

8 6.  Parties \Vho May Sue. 
Only the 1)artics to ;I deed, or those clailnillg in pririty \ c i t l~  tllrul. nlny maill- 

tnin an  action to retorln the deer1 for mntn;ll ~uistillre ol inistake indnced by 
fraud. II(c/c 21. S c l l c t  s, 240. 

One lot in :L subclirision was conreyed direct from the d~lreloper to clefendnnt 
grantees by (lcetl which did not contuui any restrictive covenants. The deeds 
to all the other lots in the derelopiuent contained restrirtions according to :i 
gel~ernl sclle~ue. Firltl: The real estate a:wt :lnd the :rantees in the other 
decds  mu^. not nmintain an  action against defendant grautees and the developer 
to reform the deed for mistalie or fraud so as to hare  the restrictions inserted 
in tlefendant grantees' deed, since plaintil'('s are strangers to the chain of title 
Zbid. 

§ 10. Burden of Proof. 
In order to reform a deed for mistake or fraud, the proof inust be struiig. 

cogent. and convincing. Hcgc' 1'. Sellers, 240. 

REGISTRATION. 

3c. Rights of Parties Under Vnregistered Instrument. 
&Is I~etmcen the parties thereto, an  unregistered contract to convey is nu valid 

nud binding as though duly recorderl. Goltl.ytein 0. Ttxst Co., 358. 

RELIGIOUS SOCIETIES. 

8 3. Title and Management of Property. 
.\ JLissionnry Baptist Church is congregational in its church polity, and J. 

ninjority of its nlembership, nothing else appearing, is rntitled to control its 
cliurcll property, the Baptist Associations and Conr entions being purely volun- 
tary associations without superr-ision, contrvl, or governn ental power over the 
indiridnnl concregations. Reid c. Jo l i~ l s tow,  201. 

Sotwithstantling that a Jlissionary Baptist Church is :1 self-governing unit. 
u iunjority of its membership is supreme and is entitled to control its churcll 
property only so lonq as  it remains true to the f~undamenl a1 faith, usages, cns- 
toms, and practices of that particular Church, as accepted by both factions 
before dissension; if n nlinority adheres to its faith, wag(% customs and prac- 
tic1.s as they obtained before dissension. such minority is entitled to hold and 
col~trol the entire property of the Church, 1 brtl 

ROBBERY. 

g La. Nature and Elen~rnts of the Offense. 
The crime of 13obbery c.r zi terwir~i includes an  assault on tlle person. S .  o. 

Iiit.l;s, 136. 
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3 3. Prosecutions. 
In  n prosecution for  robbery, the  conrt  r n ~ ~ s t  submit tlie question of defc~rld- 

ant 's  guilt of assault  in those i l ~ s t i ~ u c r s  where the  eridence war ran t s  such find- 
ing, even in the  absence of :I request. and  even though the  State contends solely 
fo r  corlrivtion of robbery and  the  clcfendant contends solely for  complete ac- 
quit tal .  N. c. Hicks ,  136. 

If  the  State 's  evidence tends to  show a completed robbery and  there is 110 

tonflicting eriderlce relating to  the  elements of this offense, the  court  is not 
required to subluit tbe  question of tlefentlimt's guilt of assault .  Ibzd.  

PAIJCS. 

27. Actions and Counterclaims by Purcharer. 
Testimony of the  maker  of notes given for  the  purchase price of f a r m  ma- 

c hiriery t h a t  t he  seller did not say  n ~ h e n  the  machinery would be  delivered, bu t  
t ha t  i l  wonld be delivered in t ime to  make tha t  year's crop, and  t h a t  in case i t  
n a i  nor delivered in time, the  seller would g i r e  a n  extension ot  t ime for  pay- 
ment of the  notes, with fur ther  evidence tha t  the  delivery ot  t he  machinery 
\ \ a s  cosnpleted by Ju ly  1 s t  of t h a t  year  and   deli^ ery accepted by the  purchaser,  
and  extension of t ime granted a s  requested, is held  insufficient to  support  a 
counterclaim for  l a t e  delivery in tlie seller's action on the  notes Hall r. 
Clr r i s t la) t~c)? ,  393. 

I n  plaintiffs' actinn on notes fo r  the  purchase price of f a r m  machinery, se- 
cured by chattel  niortgage and  deed of t rus t .  defrndnnt se t  up a counterclaim 
allering tha t  in violation of plaintiff's promise. 11e had the  deed of t ru s t  regis- 
terrd.  and  tliat a s  a result thereof, a th i rd  person refused to  lend plaintiffs 
nloney for  imlrrorernents. The  evidence disclosed tha t  the  deed of t r u ~ t  con- 
rained n pro\ision tliat if snch third person sllonld furnish  money for  t h e  
nrlprolements. such th i rd  person should h a r e  a prior lien to the  nmount fnr -  
nishccl. and  there  was  no allegdtion tliat plaintiffs Lad any control o ~ e r  such 
third 1)erson or angthinc  to do with his fa i lure  to advance the  money for  t he  
~mprorements .  Bt 7d: The  record fails  to  show a basis fo r  tlie counterc1:lirn. 
Ihr(7 

The measure of t he  daniages ordmari l r  recolcrable for  breach of n n r r a n t y  
nf pe rwna l  property is  t h ~  difference between the  reasonable market  valne of 
t he  art icle a s  warranted  and a s  d r l i~e re r l .  nit11 such special damages a s  were 
\xithin contemplation of t h r  parties IIcrldrrs 1'. I lotors,  644. 

Tbe purcliaser. a t  his election, may sue for  rescission of a contract  of sale 
for  breach of n a r r a n t y  even in the  abwnve of f raud,  unless ht? is barred by 
reTrntion and  use of the  propert3 a f t e r  he  d i s c o ~ e r s  o r  has  reasonable oppor- 
t ~ ~ n i t y  to tliscovcr the  dcfect The pn rc l~asc r  is not required to  reject t h e  
i nncb in~ry  purcliast'd a t  once, hnt  Ids a r c a ~ o n a b l c  t ime to  operatr  and teqt i t  
to  a v n ' t a i n  v-hetlicr i t  fillq the  ipecif~cntion.: of tbe  contract  nnil n a r r n n t y  
Ib id  

SEdR('III.',S A S D  SEIZURES 

# 1 .  Serrs s i t~  for Search Warrant. 
Whcre i t  appears npon the  ro11. c7rrc tha t  a s  a patrolman stopped tlefendant's 

c a r  to inspnct her  driver's license and regiqtrntion card,  h e  s a w  intovicating 
liquor in ope11 papcr bags in the  car. the  conrt  properly admits  the  mat ter  in 
evidence notwithstanding the patrolman was  not clothed with a search warrant .  
P. 2) Harnrno1~~7s. 226. 
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STATE. 

3 3a.  Nature ,  Scope a n d  Const ruct ion  of S t a t e  T o r t  Cla ims Act i n  General .  
The S ta t e  may prescribe sucli terms and  coiiditioiis a s  ~t sees fit, subject to 

constitutional liiiiitatioiis, in waiving i ts  go\-ernmental iiiiinuiiity to su i t  for  
iiegilgence, and  our  Sta te  Tor t  C1:lims 9 c t ,  G.S. 143, Art .  31, perillits recw ery 
:~gaii ist  the  Sta te  only for  sucli injuries a s  a r e  p r u ~ i m a t e l y  caused by ~ i e g l i g t ~ i i ~ r  
of n s t a t e  eiiiployce \vhile acting within t he  scope of his eingloyment when there 
is  no coiitribntory iiegligeiice on the  pa r t  of the  claimalit or t he  person in nliose 
behalf the claiiii is asserted. A l l i t r ~ c e  Co. 2;. Stntc  I loapitcf l ,  329. 

The ~ v o r d  "enil~loyee" a s  used in t he  S t a t e  Tor t  Claiilis .ict must be gireii its 
ortluinry niei~iiiiig in co~istruii lg t he  s ta tu te .  Ibid.  

A 1)risoner detained a t  a s t a t e  penal insti tution is  not a n  eingloyee of the 
s t a t e  \\-ithi11 tlie iiieaning of tlie S t a t e  T o r t  Claims Act, a ~ ~ d  tlie s ta te  may not 
be held liable wider t ha t  s t a tu t e  for  negligent in jury  inflicted by such grisoner 
\rliile liis servicrs a r e  iliade use of. ~vliicli is tlie iiieaniiig of tlie word "eiu- 
1)loyed" a s  used in G.S. 148-49.3. Ibitl. 

The  legislative intent and  purpose i11 enacting tlie St:tte Tor t  Claims Act 
iiiust be nscertained f rom the  wording of the  s ta tu te ,  and  the  rule of liberal 
constrnctioii caiiiiot be applied to enlarge i ts  scope beyond the  meaning of its 
1)lain and  ~manibignous  terms. Ibid.  

The  Sta te  Tor t  Claims Act is iii derogation of tlie sovereign ili~inuiiity fro111 
liability f o r  torts ,  and the  sounder view is tha t  tlie Act s l  ould be str ict ly con- 
s t rued,  and  certainly the  Act iiinst be f o l l o w d  a s  wr i t ten  Floud v. Higlltca!i 
C o m ,  461. 

A claiin nntler the  Sta te  Tor t  Claims Act i i i ~ s t  identify the  employee of the  
Sta te  whose iiegligeilce is asserted, and  se t  for th  t he  ac t  or ac ts  on his pa r t  
~vhicli  a r e  relied upoil. Ibid.  

3b. Stn te  Tor t  Clniins Act-Negligence a n d  Contr ibutory  Scgligr'nce. 
In tes ta te  \\-as ftrtnlly iiijuretl ~ v l ~ e i i  lie caught liold of or fell against  the  door 

bar  of a school bus, causiiig tlie locking lever to  disloclge niid tlie door to  open. 
tlirol~qli which intestate fell. IIcltl: 111 the  absence of an> evidence tending t o  
sliow t11:it t he  door locliillg niechanism was  loose, or iii the  slightest s t a t e  of 
disrepair ,  or t h a t  a jolt or j a r  nou ld  cause the  door to  open, a finding of negli- 
reiice predicated on the  disrepair  of tlie door b a r  is  not supported by evidence. 
Jo l r~ i so i~  v. Bonrd o f  Educa t io~ i ,  36. 

Where  there  is no evidence before tlie Commission tha t  the  scliool bus ill 
question was  being driven a t  escessive speed, a findinq of negligence based oil 
t.\rc~>ssive speed is not supported by the  evidence. Ibid.  

Where  tlir rvitleiice discloses tliat passenger in a school bus left  his sea t  and  
~vnllcetl to  tlie f ront  of tlie bus, t h a t  both the  bus driver an11 his coiilpanioii told 
liim to returi i  to  liis seat ,  and  tliat the  f a t a l  :~ccideiit occnl.red within a mat ter  
of ino~ileiits thercnfter,  n l i a t  steps the  driver was  under duty to  take  to  coiiipel 
the  pns"enger to re turn  to his sea t ,  is not presented. Ibid.  

Ev id~ i l ce  tending to  sliow tliat a fourteen-year-old pupil  oil a school bus was  
nss:iultrtl by ailother pnpil who had beell designated by the  principal :is "bus 
t3nptain" but  7~110 was  not ail eiiigloyee of the  S t a t e  or tlie Board of Eclucntion. 
t h a t  she iiilii~ediately juniped up and  rushed to tlie fraiit tloor of tlie bus, jerked 
tlie door opeu, mid jmuped to  her  f a t a l  injury,  and  t h a t  t l ~ e  driver did not see 
anytliinq tha t  linppenetl mitil ulie wns goins out tlie tloor. is 11 eld insutiicirnt to 
support  :I findill:. of nerligeucr oil the pa r t  of the tlriver of the  bus, and noiis~ii t  
is proper. Pmitli 2.. Ilonid o f  Ed~ccvt iotr .  30:. 
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I n  order fo r  c l a i ~ n a ~ l t  to 1)revail in a proceeding ~ l n d e r  t he  S t a t e  Tor t  Claims 
Act, he  must shon- not only injury resnlting f rom llegligr~~rce of a tlesignated 
S ta t e  e m p l o ~ e c ,  but  also tlrtrt c la in ia~l t  was  not guilty of contributory i~egl i -  
gelice. FZo)/d c. Higli I C ~ ! /  Co)ti.. 461, 

Sta te  1lcTd not liable to  motorist driving into washout caused by inadequacy 
of culvert in esceptional rain. Ibid. 

§ 3f .  S t a t e  T o r t  Cla ims Art-Proceedings Af t e r  Remand .  
TTliere, in n l~ r t~c r r t l i ng  uiitler tlie Tor t  Clai~ris Act, the Sulwriur Court  on 

nllpeal ntljudicates t ha t  c.ert;rin fintlilrgs of t he  C'oniniission were not supl~or ted  
by e ~ i d e n c e ,  mltl renimltls tlic c:?nse. tlie C'cimnlission is bo~rnd by the  order 
unless and  unti l  i t  is se t  aside on fu r the r  n l~peal  to the  Rnpre~ne Court, and the  
Coluniission may not n i ~ r e l y  rel~lirnse the  original findings a ~ i t l  adopt them us 
so rephrased. Jo7c1/sti1i c. Iloccrrl of E t l ~ t c a t i o ~ .  30. 

STATUTES 

3 2. Const i tu t ional  l'roscription Agains t  Pas sage  of Ce r t a in  Local  o r  Spe- 
c ia l  S ta tu tes .  

C l ~ a l ~ t e r  540, Public-Loctll and Pr ivate  Laws of 1!930, n-hicli provides for  the  
operation of a pari-mutuel dog racing t rack  b . ~  the  lirensee of tlie Racing Cum- 
mission i s  ltcl(Z a local untl spccinl act reltrtil~g to trade,  and  is unconstitu- 
tionnl. Trc?llot, v. Raciiig Asso.. $0. 

Where a local s ta tu te  giving n l l ~ u ~ i i c i ~ a l i t y  l m ~ v ~ r  to inll~rove i ts  streets arid 
assess abllttillg o ~ ~ ~ i e r s  fov t l  l ~ a r t  of the cost. is enactetl llrior to the  effective 
date  of the  amendinent of the Sta te  C'onstitution. A \ ~ t .  T I ,  Pwtion 29. n subse- 
quelit local Inn. \vllicli mrrely incrrases the  juristliction ant1 nnthority granted 
to the city in regard to sucli inil)rove~nents does not violate the  constitntiona1 
proscription. Golrlsboro r .  R. R.. 210. 

The effect of Ar t .  11, see. 20, of t l ir  S ta te  Constitutioil is to proscribe only 
such local, p r i r a t c ,  or special :xcts a s  relate to tlrr subjects i lesig~mted in the  
amendment. A'. v. Cllcstrr ~ r t t ,  401. 

Act proscribing Sunday auto  racing. ~v i thon t  reference to co~iiniercial or non- 
ctjm~uercial c11ar:rctcr of trctivity, does no t  regulate trade.  Ibid.  

§ 3a. Genera l  Ru le s  of Construction.  

Where tlie words used in a s ta tu te  h a r e  not acquired a technical meaning. 
they must lje construed in accordance with tlleir common ant1 ordinary nieaning 
unless a different meaning is  apparent or definitely indicated by the  contest .  
Robbijls v. Cllarlottc, 107. 

Where the  \\-or& of a s ta tu te  a r e  clear. certain,  ant1 intelligible, tllry must 
be  given tlleir ~ l a t u r a l  or ordinary ~ n r n n i ~ i g .  A171iai~r~c~ C'o. c. Stcztc IIo.spifn1. 329. 

The ascertainment of tlie legislative intent is the ol)jecti~-c of statutory con- 
struction. Gt'ce)?sbo?'o v. Sirzitli. 363. 

Ordinarily, \vortls of n s t i ~ t n t e  v i l l  be given their  na tura l .  al)yrovecl, anc1 
rccognizeci me;rning. Ibicr'. 

The  language of a s ta tu te  must be read contextually. and  \vlien i ts  meaning 
iq ;~!~lbignous, resort  1r1:1y be lixd to the  subject mat ter  ant1 tlie objects and  
pur1)oscs songlit to  be  accomplished. Ibid.  

The law in effect a t  the  time of the  pnsqape of a n  ac t  limy be considered in 
e r t a i n i i  I l i i  i t t t  Ibirl. 
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STATUTES-Cofltit! ued. 

5f. Construction of Provisos. 
Tlie ordinary f~mction of a proviso of a statute is to qualify the statute to 

which it is engrafted so nc: to exclude from its scope something which wo111d 
c~therwise be within its terins. Robbir~s 2;. Charlotte, 197. 

Where the eff'ect of n p r o ~ i s o  engrafted in a statute is; to enlarge the scope 
of the statute so as  to give tlie statute a mandatory operation of extended ap- 
pllcation upcln the happening of the event designated in the proviso, the proviso 
shonld be held to include no case not clearly within its terms. Ibid. 

§ 11. Construction of Criminal Statutes. 
Statutes creating criminal offenses. including those reht ing to the operation 

of n~otor  vehicles. must be strictly constrned. Hinson v. Dnzoson, 714. 

§ 13. Repeal by Implication. 
Ordinnrily, a local statute is not repealed bx a subsequent general statute 

upon the subject. Go7dsbo1.o c. R. R., 216. 

TAXATION. 

§ 4. Xecessarp Expenses a n d  Necessity for Vote. 
A~~ditor iums.  playgrounds. and recreation centers are not necessa1.y n~~lnicipal  

expenses within the meaning of Art. VI I ,  sec. 7, of the ~.!onstitntion of North 
C'arolina, and a city may not borrow money, levy or collect taxes therefor with- 
ont an approving vote of the people, but such purposes w e  public purposes for 
which it rimy appropriate various surplus funds not derived from taxes. 
Gr.cc~~sboro c. Smith, 3G3. 

40g. Validity and  Attack of Tax Foreclosure. 
Wllere service of summons by publication in a tax forwlosnre is fatally tle- 

frctive for failure of the affidavit to allege that the defenthnt cannot, after due 
tlilicence, be found within the State, the court acquires ncb jurisdiction over the 
 emon on of defendant and the interlocutory order and decree of confirination are  
void. Sanlr Coitr?t!/ c. dl le r~ ,  343. 

TORTS. 

a 6. Joincler of Parties for  Contribution. 
'l'lle second provision of G.S. 1-240 is designed for the protection of tlie de- 

fendant or defendants in a case where plaintiff elects to sue sonie, but not all, 
of the alleged joint tort-feasors, and is not applicable whfn plaintiff sues all of 
t h r m  Lovit~g v. WI~ifton, 273. 

Where plaintiff sues both the joint tort-feasors and the complaint fails to 
Grate a cause of action against one of them, the other has ?o right to insist that 
the first be retained in the action for the purpose of enforcing contrib~ition. 
Ibid. 

'Clie original defendant ic not entitled to set np in his cross action against 
ndtlitional defendants joined for contribution an entirely different state of facts 
which invoke principles of law which hare  no relation to the subject matter of 
the action as  stated in plaintiff's complaint. Hobbs v. Goorlmm, 297. 

TRESPASS TO TRY T I T L E .  
5 3. Actions. 

In  an action for the recovery of land and for trespass by the cutting of timber 
tlierefron~, defendant's denials of plaintiff's title and defendant's trespass, 
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norhing else appearing, raise issues of fac t  a s  to tlie t i t le of plaintiff and  tres- 
pns-: hy defendant.  ~v i t l i  the  burden of  roof on pla in t i f  a s  to each h u e .  S o t -  
matl v .  W i l l i u r t ~ s ,  732. 

I n  a n  action fo r  the  recovcrg of land ant1 for  rrcsl)ass by clefendant, l~laintiff 
must rely upon the strength of his o ~ v n  title. whic.11 11e may establish I)$ rnr ious  
methods specifically set  for th  in Jloblcu r .  Grifjirr. 104 N.C. 117. Ib id .  

I n  a l l  actions inrolving title to  real  property. title is l?resumed to be  out of 
rlic Sta te  nnlcss i t  be  a par ty  to the  action. (2.8. 1-26, but  sncli presumption does 
nor relieve plaintiff of the  burden of a l i n w i ~ ~ g  title in liiinself and  is not a pre- 
suinl)tion in f a r o r  of ei ther party.  Ibitl .  

Where ~)lai~it iSfa,  in a n  action fo r  recovery of lmt l  and  f o r  trespass t l ~ e r e o ~ i .  
seek to establish title by sliowing n cornnun source of title nncl better title in 
clieuselves from tha t  s o ~ ~ r c e ,  fa i lure  of eridencr connevting defendant wit11 any 
source of t i t le c o ~ n ~ i i u ~ l  to both parties is f i ~ t a l .  I h i d .  

TRIAT.. 
5 36 . Pre-Trial Stipulations. 
S t i ~ u l a t i o n s  not signed by glnintifi' or  her  attorney, but  appearing solely in 

referee's findings, a r e  subject to excel)lion. C i ~ o ~ r l c ~ i  1.. Xc.L)or~r~ald,  404. 

3 I .  Admission of Xvidence Competent for Rcrtricted Purpose. 
Where testimony of a n  atlmission ~na t l e  by one tlefendnnt a f t e r  the  consuin- 

mation of t he  transaction is  properly lisuitril by the  court  to  be considered only 
against  tlie indirid&nl making the  atintenlent, e\c8tytion tl.errto w n n o t  be 411s- 
tained. Xcitlr c. TVi ldw,  G72. 

# 21. Office and Effect of Motion to Sonsuit. 
I-pon rnotion to nonsuit in a n  action in wliicli tlie bnrden rests nyon the  1)lain- 

tiff to p ro re  his c a m e  b j  clear, strong, and  con^ incing proof, i t  is  the  function 
of the court  to  determine only nhe the r  there i r  any 6ubstantial el idence to 
support  plaintiff's claim, and  i t  is the  function of the  j u r j  to  determine whether 
the  el idente iiieet3 the  required intensity of proof Hotr'c 1 1  Da! dt 1 1 ,  11 

3 Z2h. Sonsuit-Consideration of Defendant's Evidence. 
Defentlunt's undisputrtl evitle11c.e ~vhicli  e q ) l a i n ~  and  clnrifies 111:lintiff's evi- 

dence is yroprrly considered on n~o t iou  to nonsnit. H e v r i ~ i g  v. Cvcc'cl~. 233; 
Onitlrcr ( lorp.  c. Sl<it1no-, 532. 

011 u~o t ion  to  ions snit on ground of the  contrihl~tory negligence of the  d r i r e r  
of tlre vehicle a l o ~ i g  the  (loininant higli \wy, in failing to keep a proper loolro~it. 
t l r f en t l a~~ t ' s  o-idence a s  to the  speed of the ca r  tr;lveling aloug the  ser r ient  high- 
way al)proacbing the  intersection mnst be consitlercd on tlre rlnrstion of n-lietlier 
the  driver on the  dominnnt liigliway ~ h o n l d  have ltnon-n t h a t  the  otlicr car  
n-onld not s top  and  yield thc  right of way. Illaralr btrvrr c. F ' l r t town,  441. 

# 2.2~. Sonsuit-Discrepancies and  contradiction^ in Plitintiff's Eviitence. 
Disrrtyx~nc'irs nntl contr:ldictions. even in tlie p1;lintiSt"s evidence, a r e  for  the 

jt~r,v and not for the  court ,  ant1 do not justify nonsuit. Kcvto11 v. Tazi C'o.. 
.SS9 : E1~itdri.l. v. Motors, 644. 

2 Y a .  Sufficienc~ of Evidence to Overrule Sonsuit in General. 
Where the  eri t lenre ii: conflicting upon the  rletrrminatix e issue. nonsuit  is 

r e 1  l e n i e  IZrarl r 1 1 1 ~ k l o r  h u t  m Sitr.cr1 irz.s. 35.7 
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TRIAGCotitilf  iced. 

Where there is a total failure of proof to support an essential allegation of 
the complaint, nonsuit is proper. Jfatrlel/ v. Xews Co., 455. 

5 23f. Nonsuit f o r  Variance. 
Evidence supporting recovery on a theory not alleged in the pleadings cannot 

preclude nonsuit. IIcrri~lq c. Creeclt, 233. 

§ 24. Sonsui t  on Affirmative Defense. 
Where plaintiff's evidence establishes as  a matter of law an affirmative de- 

fense set up by defendant, nonsuit is proper. Gaither Corp. w. Skinner, 532. 

S. 26. Effect of Judgment of Nonsuit-Dismissal. 
Plaintiff brought this action against two defendants, alleging a libel pursuant 

to a conspiracy. There was a total failure of proof of conspiracy, and nonsuit 
was entered. Held: Defendants' contention that  the aclion should have been 
divided, but not dismissed, will not be consiclered when it  appears that plaintiff 
tiid not request the trial court to dismiss the action against one defendant autl 
to proceed against the other, and did not ewept  and assign as  error the failure 
of the trial court to divide the actions. Xat11c.11 v. Sews C'o., 433. 

8 28. Directed Verdict and Peremptory Instructions. 
Where all evidence tends to show affirmative of issue, court may direct jury 

io answer the issue res  if they find the facts to be as  the evidence tends to sliow 
11y its greater ~veight. Sucli charge is not a directed veitlict. since it is made 
t o  rest upon tlie findings of tlie jury. III re Will of Uftkc, 344. 

Even in those instances in which the evidence justifies the court in instruct- 
ing the jury to answer the issue in favor of the party upon whom rests the 
burden of proof if the jury believes the facts to be as  all of the evidence tends 
to sllow, the court must leare it  to the jury to determine the credibility of the 
restinlong, and it  is error for the court upon failure of tlie jury to return a 
ve~dict  ilnmediately to recall the jw,v and inform them that the court's instruc- 
tionq were to answer the issue "Yes" if the jury found the facts to be as all the 
evitlence tended to show. Rc!ltiolds c. Earlell, 521. 

g 31b. Instructions-Statement of Evidence and  -1pplication of Law 
Thereto. 

I n  order for it  to be incumbent upon the court to charge the law upon a par- 
ticular aspect of law, there must be both allegation and proof in regard thereto. 
Billings c. Rcileyar, 17. 

Court should not use h;opothetical facts in explaining lam. S,  v. Strect. 689. 

S 3lc .  Instructions-Conformity t o  Pleadings and  Evidence. 
Where evidence relating to a niaterial iten1 of clamage is adnlitted but is 

thereafter TT-itlldrawn by the court, a n  instruction submitting to the jury the 
-nhstance of tlie evidence \vitlidrawn must be held for prejudicial error. Nar811- 
biov v. Pnttersoif, 441. 

§ 81d. Instructions on  the  Burden of Proof. 
An instruction that if the jurors were unable to inalre up their "minds about 

how the thing occurred" to find for the defmdant, though not approved, held 
not prejudicial when the charge is construed as  a whole, the court having 
repeatedly charged that  the burden was on plaintiff to prove his case by the 
greater weight of the evidence. Billings v. Rencgnr. 17. , 
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Where the  court fully and  correctly charges upon the  burden of proof. a n  
excerpt from the  portion of t he  charge defining greater weight of tlie evidence 
a s  "e\idence t h a t  has  a greater \\eight ulmn your minds than the  exidence ot  
drfenc1,rnt" \\111 not be  l ~ e l d  prejudicial, certainly n h e n  the  court  thereafter 
inhtructs the  j n r ~  tha t  if t he  eridence of the  plaintiff and  defen(1iint ha\-e equal 
neiglit in their  rnindu to answer t he  i+cue in the  n e g a t i ~  e, the  burden of proof 
being on plaintiff. Rc tlil r. MliccA.lo~bu~ S!rruc rres, 35.5. 

3 32. Requests for Instructions. 
A par ty  desiring grea ter  elaboration in the charge on a particular point must 

appropriately tender a request therefor Ii'('df7 c. XeclL.lct~burg iV~trso'ics, 365. 

§ 37. Issues-Conformity to Pleadings and Evidence. 
The issues in a n  action a i i se  upon the  pleadirlgs filed, a n d  the  parties may 

not  agree upon improper issues o r  a l te r  t he  is-ues by the  introduction of er i -  
deuce o r  by the  theory of tr ial .  S tbc7 t- STtbel ,  491. 

3 4856. Motion to Set Aside Terdict for Surprise in Change of Theory of 
Trial. 

\\'here the  cause is  correctly suhmittecl on the  theory made out b r  l ~ l i ~ i n t i b ' s  
allegations and  evidence, the  denial  of defendant's motion for  a nlistrial on the  
ground t h a t  during tlie course of t he  t r ia l  the  theory of tlie t r ia l  had been 
changed so a s  to  t ake  defendant by surprise. will not be held for  er ror  13 he11 i t  
appears t h a t  the  court ,  a t t e r  i t  h:1d r e t i~ rn r i l  to the  original theory of tr ial ,  
re-opened the  evidence in i ts  discretion, and  t h a t  clefendant the11 introduced i t s  
tcstiwon? upon the  rele\ a n t  qnestio~i.  l l o i d r i z  c. JIotots,  644. 

3 49. 3lotion to Set Aside Verdict as Being Against \\-eight of Evidence. 
d motion to  se t  aside the verdict a s  being against  the  grea ter  weight of the  

eridence is  ad t l r e s sd  to the  somld tliscretio~i of the  tr ial  court ,  ;mid when no 
ilbuse of discretior! is shonx ,  the  c o n r t ' ~  refnsnl to g ran t  tlie motion is not 
reriewable. Cpclr rirc'h c. Il'iicli~ror, 411 : i:'li:irb(,tli P i t y  c. I l oo~ .c r ,  X!). 

S 54. Trial by Court by Agreement-Hearings and Evidence. 
I n  n t r ia l  by the  court  b j  agreement. t he  rules a s  to t he  admission and e s -  

clurion of e\idence a r e  ~ i o t  so strictly enforced a s  in a t r ia l  by jury,  since the  
judge is  to determine n h a t  he  nil1 cor~bider, and  his rulings a r e  subject to 
re\ie\v n i t h  all  t he  inforuintion before the  cou r t :  ncrertheless. ~t \ ~ o n l i l  be 
reviewable er ror  for  the  judge to admit and irct rqmn incori~petent eT itlence in  
making his findings R i  1d L'. .Joli?rstotr. "01. 

§ 35. Trial b ~ .  Court by Agree~ncilt-E'indings of Fact. 
The findings by the  t r ia l  court  h a l e  the  force and effect of a \ e r d ~ c t  of a 

jury,  and a r e  conc111si~ e \ ~ l i e n  supported b j  e\  itirnce Rcid c Jullir \'oil. 3 J 1  
I n  a t r ia l  b j  the  court by agreenwnt, t he  court i i  reqiured to  find aud qtate 

only the ult imate facts.  Iblrl. 

TR@TER AST) C'OSVERSION. 
2. Actions. 
Proof of surrender of the  chattel  to  the  true c~wner is  a complete defense to  

a n  a ~ t i o l l  in the  na tu re  of a conlnlon law action in t ro re r  and  conrersion. Her-  
ri?ig c. Creech, 233. 
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TRUSTS. 
3 3a. Writ ten Trusts. 

A11 express trust, as distinguislied from a trust by operation of law, is based 
upon a direct declaration or  expression of intention, usually embodied in a 
cuntract. Botcei~  v. Darden ,  11. 

§ 4b. Creation of Resulting Trusts. 
Wliere plaintiff' and defeiitlaut agree to purchase land ruld to have deed made 

to them jointly, and unl:no\vn to plaintiff, conveyance is made to defendant 
alone, eqniry, upon clefendant's repudiation of the contmct, will declare tliat 
defendant holds title to one-half of the property for the benefit of plaintiff. 
Deal18 v. Dealis, 1 .  

A trust by operation of law is raised by rule or presun~ption of law based on 
acts or conduct, rather than on direct expression of inteution. Bozceiz v. Dar- 
( 7 ~ 1 1 ,  11. 

The creation of a resulting trust involves tlie application of the doctrine that 
valuable consideration rather than legal title determires the equitable title 
resulting from a transaction. In such instance the law presumes or supposes 
the intention to create a trust. Ib id .  

Where a liusband conveys property to his wife, or purchases property and 
causes i t  to be conveyed to lier, or places iniprovements upon her land, the law 
presumes a gift, and no resulting trust arises in favor (of the husband unless 
such ~resunlpt ion is rebutted by clear, strong, cogent ~ n d  convincing proof. 
Sl11te v. S l ~ u e ,  63. 

§ 4c. Actions t o  Establish Resulting Trusts. 
I n  an  action to establish a parol trust in lands on the ground that plaintiff 

contributed money and labor toward the purchase price, plaintiff must allege 
tlie aniount or value of her coi~trihution, since her interec,t would be limited by 
the proportion of lier contribution to the whole purchase price. D c a f i s  v. 
D ~ ~ a t r s ,  1 .  

I n  pleading a resulting trnst it suffices to allege the ultimate facts as  to who 
paid the consideration and to wliom the conveyance was made. Bozcetl v. 
Darden, 11. 

Evidence of a conveyance to one person upon considerc~tion furnished b~ an- 
other is ordinarily sufficient to make out a prinla fac ie  c,me for the jury in an  
action to establish a resulting trust. Ib id .  

Where a conveyance is made to a child on consideration moving from a 
parent, nothing else appearing, there is a rebuttable presiunqtion that a gift or 
adrnncement n-as intended by the parent, and, in order for equitl- to declare 
the cl~ild a trustee of a resulting trust in such instance, there iunst be evidence 
sufficient to justify the inference that tlie parent liad no intention of n~aBing 
a gift or adrancement. Ib id .  

Tlie eT idence inust be clear, strong, and con~-incing to establisli a resulting 
trnst.  Ib id .  

In this action to establish a resulting trust,  plaintiffs' evidence to the effect 
that  their ancestor furnished the consideration for the deed to the lands in 
question, that  the conveyance was made to the ancestor tor life with remainder 
to one of her cliildren, and that  the ancestor tliougl~t the ~leed was made to her 
in fee and did not intend to make a gift or advancement o' the remainder to the 
child, is Ircld sufficient to overrule defendants'  notion fol. judgment as  of non- 
suit. Ib id .  
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ITpon ;I motion to nonsnit  in a n  action to establish a resulting trust ,  i t  i s  the  
fuinvtion of t he  court  to determine only v l ie ther  there is  any substantial  evi- 
dence to sup l~or t  the  plaintiff's case. it being tlie function of the  jury upon 
11roper instructions to  decide wherlrcr t he  c,vidence establishes plaintiff's cause 
kry clear, strong. a n d  convincing proof. IBid. 

Evidence tha t  husband and  wife pnrchnsed property, t h a t  t he  husband sng- 
gested tha t  deed be made to him and  his wife, t ha t  the  wife s ta ted  the  deed 
sbolilcl be  nnade to her individually because of a possible lawsuit  against  him, 
and  tha t  tlie husband s ta ted  t h a t  he  had  a l l  confidence in he r  and  to make the  
deed to lier individually, without evidence tha t  lie l ~ n d  ever requested her to 
put  t l ~ e  title in their  joint names, i s  licltl insufficient to rebut the presumption 
of a gift, ant1 a motion to  nonsnit in his action to  establish n parol t ru s t  or a n  
eqnitable lien upon the  land for  t he  ; ~ l n o l ~ n t  of nis contribntion was  properlg 
allowed. Slrzte 2;. S I I I L ~ ,  63. 

3 5b. Transact ions  Crea t ing  Resu l t i ng  Tlusts. 
A constructive t rus t  o r d i n a r i l ~  a r i c r i  out of the  existence of f raud.  actual  or 

presu~upt i \  e. 11s11aIly inroll  ing tlne ~lo!atiori of x confitlential or ficl~iciarj lela- 
tion, and  arises not onlj  independrnt of al ir  ac tual  or presnmed intention. but 
ucnally, contr'lry to the nctnal ~n ten t ion  of t l ~ e  t l m t e e  Uorcoz z' D t r ~ d o r ,  11. 

3 14b. Actions f o r  Advice of Cour ts .  
Where the  trustees of R schuol. who had csecntetl deed to clefendants. :ire 

(lead and  there a r e  no .mccessors to them. the  nonexistent t r ~ ~ s t r r s .  in tlie 
ahscnce of s ta tu tory  p r o ~ i s i o n ,  cannot be  made l ~ a r t i e s  and  be represented by a 
griariliaa nd  litcni in a n  action to determine the  legal effect of the  conreyance. 
C ~ i t l e r  v. Witifield, 565. 

3 18. Costs a n d  Charges  of Adminis t ra t ion .  
Tlniler t he  facts of this case. the  costs uf the administration of t h r  t rus t  estate 

were properly charged entirely to  income and not to principal. Scoircll v. 
C'li cs71 i re ,  629. 

VEXTIOR AND PI~TRC'IIAiSER. 
3 5a .  Options. 

In  Sort11 Carolinn there is no  s t : ~ r ~ i t r ~  which reqnires the  exercise or accfyt- 
ance of a n  option to be  in writing. h-ottlcr r. . l lnrt i t~.  3CI!). 

5c.  .4ssignment of Options. 
I n  wn action by the  assignee of :1n o~itionce. :lie owr1el.s of the land a r e  not 

entitled to  a t tack  the  assiprln~ent on the  ground tha t  a t  the  time of i ts  e s e c ~ ~ t i o n  
the  optionee was luentally incolnpetrnt. ant1 :111egntions setting for th  this defense 
;are properly striclieu on motion, since tht. contracts of ml insmir person :Ire not 
void hu t  a r e  voidable a t  the  elevtion only of the  I r~nat ic  or his ~~e l~ resen ta t ive .  
or his heirs. executor or adnlinistrator.  Rc!j~toltls I'. Eai ' l~ '!~.  321. 

I11 a n  actioii for  specific p e r f o r m a n c ~  of a n  option contamed in a lcaqe. insti- 
t~ i te t l  by the  ass iqnw ot the optloner. defendants conteniled tha t  the  optionee 
11,1(1 surrendered the  lease to them. hut  there n a c  no evidence tha t  the  nqclgnee 
Bnev of i t  before the  ass i rnmrnt  \ \ , I \  uladc to him. II( ld: Since a n  opt io l~  in 
n lease g i ~  in? lessee the  rielit to l)nrc*hace the  premiics a t  any t ime bcfore t he  
expiration of the  Iea<c, js n cont i~nl i l l r  offer to cell on the  terms set  forth in the  
option. and  may not be 11 i thdrnn n by the  leisor \vitliin t he  tiinc limited. clefiml- 
ants '  motion to nonillit on the  zronnd of the  hnrrender of the  lease wac prop- 
erly denied on the  evidence Ibitl 
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§ 19a. Xecessity fo r  Tender of Purchase Price. 
Whether tender of the purchase price is :I prerequisite to the esercise of a n  

option depends upon the agreement of the parties as espressed in the instru- 
ment. I i o t t l c r  v. N a r t i t ? ,  369. 

The lense in suit granted lessee. in consideration of the ])syment of all rentals 
theretofore due, the right to elect to purchase the land a t  a specified price a t  
any time during the term of tlie lease. I I c l d :  Tender of the purchase price was 
not 1)rerequisite to the esercise of the option, but noticv by lessee to lessors 
during tlie tcrnl of the lease is sufficient, and entitles leswe to deed upon pay- 
nlent of the purchase price stipulated. I b i d .  

3 20. Actions for  Shortage of Acreage on Property Contracted to  Be Con- 
veyed. 

Ordinarily. where the owner of land makes an enforcea1)le contract to convey 
the land, and the title to the property proves defective in some particular, or 
his estate is different from that  which he agreed to conr-ey, the purchaser may 
elect to take n h a t  tlie r-endor can give him and hold the vendor answerable in 
damages as  to the rest. Coldste i ,?  v. Trr t s t  Co., 383. 

Vomglaint l ~ c l t l  to allege cause of action fur damages for failure of vendor to 
coltvey easeinent appurteliant. I h i d .  

, Subject of Action-Actions Involving Realty. 
Where, in a n  action to estnhlish an interest in real l?roperty, the coulplaint 

fails to allege that the land or any part thewof lies n-ithill the county in which 
the action is instituted, the Superior Court of such county does not acquire 
jurisdiction, and such failure of the coml?laint cannot be supplied by a more 
definite description in the judgment. Deatrs a. Dea, is ,  1. 

WATERS A S D  WATER COCRSES. 

5 1. Riparian Rights i n  G e n e ~ d .  
Land must be in contact with stream in order for lando\\xer to hare riparian 

rights. I ' o i c ~ t ! ~  2;. .-lslreville, 618. Evidence hcld insufficient to show license 
f r o ~ u  riparian owner. I b i d .  

5 136. Acquisition of Riparian Rights by Adverse rse~.. 
Ordinarily, n-ater rights may he acquired. even by a nonriparian owner, by 

adverse user which is visible, notorions, col~tinnous and adverse under claim 
of 1.iq11t for the period required to acquire rights in real l~roperty adversely to 
the owner. Poiiwq v. Asl levi l lc .  GIs. 

Allegations to the effect tllnt plaintiff and his predecessor had puinped water 
fro111 a ccrtain creek for the purpose of irrignting crops for a number of years, 
and that the esistence, location. and use of the said irrigation systein was 
obvious and well-known, is insutficient to allege the right to use the waters of 
the creek by prescription in the absence of any allegation clr proof that his user 
was adverse. I b i d .  

3. Pollution. 
Where municipal corporations negligently permit sewage to pollute the 

waters of a creek, they may be held liable by riparian owners for damaqes for 
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the  inrnsion of their  r ights to h a r e  the  s t ream flow in i t s  na tu ra l  purity,  and 
da~nnges  to  nonriparian owners fo r  invasion of ~ r o ~ e r t y  rights by the  ac tual  
deposit of sewage on their  land or t he  emanation of foul odors ~vllicll il~vncle 
h n d  in ~ l a t n r a l  course. Yoic~l!~ c. dsltcri l lc.  618. 

Plaintiff's allegation and  evidence were to  the  effect t ha t  he  operated a n  
cn-rrhead irrigating sgstem for  his crops. using waters  of a na tu ra l  s t ream,  t ha t  
defendant nlnnicipalities negligently allowed r aw sewage to  be tlischargetl into 
the  stream an(i t h a t  plaintiff's ~ u m p s  nail overhead irrigating s r s t em pnmped 
the  srwnpe from the creek oTer plaintifi's land, so t h a t  the  crops grolvn thereon 
had to be destroyed. Held: Ripar ian  rights in plaintiff not being establislicd. 
the  allegations and evidence fa i l  to  show a n  invasion of plaintiff's property a s  
a result of the  ac ts  of defendants conlplainetl of. since tlle deposit of sewage on 
plaintiff's land was  the  resiilt of tlie operation of the  irr igating system and not 
the acts of clefendants. Zbid. 

5 1. Satlire and Essentials of Testamentary Disposition of Property. 
h paper n r i t i ng  nlalting testamentary disposition of property is  nit l lout 

legal sicniticance either a s  a tmns fe r  of title or as a clond thereon during the  
lifetilne of the  person executing i t ,  since a will takes eEect only upon the  drat11 
of the tchtntor and tlie probate of the  instrument.  T'n~rrlifovd v. Vn~idiford,  42. 

§ 238. Caveat-Competency and Admissibility of Evidence. 
The will in sn i t  left  al l  testatrix '  property to  her  husband Cnveators o f f e~ed  

e\  itlence tending to  sho\v tha t  bad relationship existed between tes ta t r ix  and 
her  husband. The  husband died prior to the  t r ia l  Ileld: I t  n a s  competent fo r  
a n itrieis to testify t h a t  a f t e r  the  execution of the  paper n riting, t he  husband 
directed the  witness to  prepare a will for  him leaving all  of his property to his 
wife, and  s ta ted  a f t e r  tlle paperq had been d rawn  tha t  they were just  a s  he  
wanted,  since the  declaration of t he  husband is competent a s  tending to  show 
the  utate of his mind in refutation of the  charge\ of t he  bad relationship be- 
t neen  hini and his wife, and  was  not introduced for  t he  purpose of proving the  
contents of the  husband's will, in which event i t  \r onld have been incompetent 
under the  hearsay rule and  under the  best evidence rule. Zlr re Trill of Diilie, 
344. 

W 24. Sufficicncg of Evidence and Directed Verdict. 
Where all  t he  e l  idence tends to s11orv tha t  the  paper writ ing propounded was  

executed in accordance with the  fornl;~li t ies reqnired by lam, and there is no 
eridence cowtrn, it is p ro l~e r  for  the  court  to charge the  jury t h a t  if they believe 
tlle evidence and  find all  the facts to  be a s  the  ex idenw tends to show, and by 
i ts  greater ne ight ,  to a n s n e r  the  issue in t he  af f i rmat i~e .  Such charge  does 
not constitute n directed verdict, since it is made to rest  upon the  findings of 
tlie jury upon the  evidence offered. 1 1 1  1.c Il'ill of Duke,  344. 

§ 3236. Transmissible Estate. 
W l ~ e r e  there is  a contingent executory devise to named beneficiaries, so t ha t  

the  persons who a r e  to take  the  contingent lirrtitation over a r e  certain ant1 on13 
the event upon which they nre to  t ake  is  nncv?rtain. tlie contingent relnaintlrr- 
men take  a transmissible estate nh ich  i~ not clepentlent upon their  s1irviving 
the  first taker.  Scnwell zr. S'lrcslrire. 629. 
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§ 3312. Vested and Contingent Remainders. 
A remainder is vested if it is subject to no condition precedent escept the 

determination of the preceding estate. T I  (1st Co. v. .lleCzcet~, 166. 
I t  is the general rule that remainders rest a t  the death of the testator unless 

some later time for the resting is clearly expressed in the will or is necessarily 
implied therefrom. Ibid. 

Ordinarily, aclrerbs of t h e  aud adverbial clauses designating time do not 
create a rontingency, but merely indicate the time when the enjoyment of the 
estate shall commence. Ibid.  

Testator devised and bequeathed property to a trustee for the benefit of his 
wlfe for life, with provision that upon her death the es ate should be equally 
divided among his children, with further provision that if any child should be 
then deceased, his or her share should go to his or her children, or held in trust 
for such children if they were then minors. Held: The children of testator 
took a vested remainder, and the preceding life estate was solely for the benefit 
of the widow and was not for the purpose of postponing the enjoyment of the 
remainder. I b i d .  

Where no other time is fixed by the will and no preceding estate is created, 
an estate rests eo instante the maker's death. H~cnzmcll v.  Hummel l ,  264. 

A de~-ise of property to a trustee for the benefit of teslatris's two sons for a 
period of ten years with direction that a t  tlie espiration of the ten-year period 
the property should go to the two sons "or to their heirs" in fee simple, is held 
to vest title in the two sons immediately upon the death of testator with the 
riyht of full enjoyment postponed until tlie termination csf the trust, and there- 
fore, each son became seized of a rested and transnlittible estate in fee simple 
to a one-half interest in the locws in qiio. Upon death of one of the sons during 
the trust period, his children take no interest in the pr2perty under the mill. 
Morrell v. Building &fanagentent,  264. 

The will in suit provided that  the trustet, should hold the estate for the use 
and benefit of testator's son during his natural life, and after his death, convey 
the estate to the son's children, "but if he have no lawful issue, then conrey 
. ." the estate to named beneficiaries in fee. Held: The will created a con- 
tingent esecutory devise after a fee conditional, and upon the death of the son 
without lawful issue then surviving, the ultc'rior beneficiaries are  entitled to the 
estate. Seatcell v. Cheshive, 629. 

§ 33g. Life Estates  and Remainders. 
The will provided "I give nly home and the balance of my land to my darter 

Ella for her to hold and hare  her lifetime." Held: In  th'. absence of other pro- 
vision evidencing a n  intent to the contrary, the plain m d  unambiguous lan- 
guage limits the estate devised to a life estate, and the devisee cannot conrey 
the fee. Ozceu v. Gates, 407. 

The will in suit devised the land to testator's widow for life and a t  her death 
to be equally divided between testator's children and named grandchild (son 
of a deceased daughter) for life, and a t  the death of the children the share of 
each should go to their children, and if they left no children, then to the sur- 
rivor or surrivors of said children and their issue in fee simple. Held: I t  is 
apparent that the grandchild should stand upon an equal footing with the chil- 
dren and was included in the word "children" as  used in the contingent limita- 
tilsn over, and while the children dying without issne prior to the death of the 
widow took nothing under the will, the other children and the grandson sur- 
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riving the wido\r each took a life estate with remainder to their children, which, 
1111011 tlie tlentli of the ren~aining children without issue, vested in the surviving 
grantlcl~ild in fee under the will, so that  he owns a life estate in his s l ~ a r c  \\'it11 
renixinder to his children, and the fee simple in tlie balance of tlie 1 ~ n d  R S  

remaindernlnn. Et71r-cc1~1s r.  f i t l~trr t ls ,  094. 

5 33k. Renunciation of Life Estate  and  Acceleration of Remainders. 

Reiiiaintlers after n iclo\\ 's lifr estate 71 cld vested, and upon widon's dissent 
fro111 ~vill ,  rcmaindernlr~ii'~ interest acceler:~ted even though further con t inge~~t  
linlit;~iion oxer might be defeated T i  list Co.  r. 31(*Etroz, 166 

5 34b. Iksignat ion of Devisees a n d  Legatees i n  General. 
A tie\ ise and bequest to aamed chlldren of testatrix, "or survivors." c:llric~s 

the esktte to tlie named children who are  liring a t  the time of the testatrix' 
death a i  purchasers under the nill .  and up011 the death of one of testatrix' 
chiltlren after the execution of the will hut prior to the dent11 of testatri-Y. such 
child i i  not a snrx ix or so as to take under the will and such child's heir? and 
tljstribiltees cannot take through him by inheritance Hlonntcll v. H I ~ P I I ~ u < / ~ .  
254 

5 40. R,ight of Widow to  Dissent a n d  Effect Thereof. 
Renlainders after widon's life ebtate 71 t l d  vested, and upon widow's dissent 

from will. remaindermen's interest accelerated even though further contingent 
limitation oTer might be defeated. Trust  C o  r. AllcI.:~c-e~~, 166. 

46. Conveyance by Devisees a n d  Estoppel. 

Even if the owner of a vested fee simple title cannot convey a ~ a l i d  and 
~narketable title thereto during the life of a trust, his deed executed prior to 
the termirmtion of the trust will estop him and those claiming tlirougli him b j  
deed. will. or inheritance, and his after-acquired title will "feed the estoppel" 
and veut the title thus acquirecl in his grantee V o r r c l l  u. R u i l d i w g  Nla~inqc-  
t n o ~ t .  261. 
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GENERBL STATUTES. SECTIONS OF. CClNSTRUED. 
G.S. 
1-36. Title presumed out of State unless it is party. Sorma / t  v. H'illiam.~, 

732. 
1-.52 ( 9 )  ; 1-56. Resulting ancl constructive trusts arc gorerned by ten-year 

and not three-year statute of limitations. Boqtien 2;. D a r d w ,  11. 
1-74. Granting of motion to abate after action had been dorman for almost 

seven years 11eld within discretion of trial court. Sazoller v. Cozcell, 
681. 

1-103. Member of armed services does not acquire residence here solely be- 
cause stationed here for period under military orders and is subject 
to service under this section. Hart  v. Coach Co., 389. 

1-111. Where plaintiff takes unauthorized possession after commencement of 
action, defendant is not required to give bond. Morris v. TT'ilkins, 507. 

1-140; 1-2,59. New matter not relating to counterclairo or new matter relat- 
ing to counterclaim not actually served on plaintiff, deemed denied by 
operation of law. Clapp v. Clapp, 281. 

1-153. The granting or denying of motion to strike will not be disturbed on 
appeal in absence of showing of prejudice. W lether clerk has juris- 
diction to hear motion to strike. q ~ t a o c ?  Galli)~tore v. Highway  Com.. 
360. 

1-1.59. Allegations of answer not amounting to counterclaim are  deemed 
denied without necessity of reply. Nebel 2;. Xeoel, 491. 

1-163. Amendment rests in sound discretion of t r  a1 court. Salcuer v. 
Cozcell, 681. 

1-180. Court must s ta te  evidence to extent necessary for explanation of law. 
S .  v. Floud. 298. Court should not use hypoth~t ical  facts in esplain- 
ing law. S.  u. Stree t ,  689. 

1-184. Court's findings conclusive when supported by evidence. Reid v. 
Joh?/stolz, 201. 

1-183. Court is required to find and statcb only ultimate facts. Reid v. Jolrtl- 
s ton,  201. 

1-19.?. Order of confirnlation entered before espirnt on of time for filing 
esceptions is void. Crolclc?! v. McDougnld, 404. 

1-211; 1-212. Clerk of Superior Court has no j u r i ~ d ~ c t i o n  to judgment by 
default which declares a trust. Deans v. Dea t~s ,  1. 

1-240. Original defendant may not allege facts a t  variance with complaint in 
order to join additional parties for contributiou. Hobbs v. Goodman, 
297. Second provision of statute is designed for protection of de- 
fendants and does not apply when plaintiff suecr all joint tort-feasors. 
Loviug v. TT711itton, 273. 

1-282. Exceptions should be grouped. Ellis v. R .  R. ,  747. 
1-306. S o  eyecution to issue after ten years; judgment cannot be kept alive 

by w i r e  facias,  sole rrrnedy being by action on the judgment com- 
menced within ten years after its esecution. A:eid v. Eristol, 699. 

1-399. Where i t  is admitted that  contract to devise was oral, allegation of 
such contract raises no issuable matter, and i t  is not reqnired that 
cause be transferred to civil issue docket. Cltcpp v. Clapp, 281. 

1-490. Statute does not proscribe continuance of hearing beyond 20 days for 
good cause. Owen v. DeBruh7. 597. 
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1-582; 1-220. Upon motion to set  aside order on gromld tha t  i t  was  entered 

without notice, i t  is duty of court ,  upon request, to find facts.  SprinX-11. 
v. Sprinkle,  713. 

8-57. Wife  is  competent to  p ro re  fac t  of marriage,  but  not absence of 
divorce. S. v. Vi l l ,  409. 

"3-1 ; 5-8. Civil a n d  criminal contempt distingnishecl, arid procednre against  
contenmor in each case defined. C:al!ton 1;. Stritts, 1". 

9-71 ; 8-93. Judge has  no authority in chambers to enter order for  pre-trial  
esamination of physician conceniing confidenti:il comwunicatioi~s.  
Yoto v. P i t t m a r ~ ,  69. 

11-17; 148-58. Jury  should determine whether to r e c o u ~ n ~ e n d  life imprison. 
ruent withont consideratio11 of l~ossibil i ty of parole. S .  v. Coilrrer, 168. 

14-21 ; 14-26. Prosecution for  rape  does not preclude subsequent prosecution 
for  carnal  linowledge of female between ages of 12 and  16. S .  u. 
Barefoot, 6.50. 

1 4 - 1 4  Single ac t  of intercourse does not constitute t he  offense, but  (Inration 
of association is  immaterial  and  intercourse may be groren by cir-  
cun~s t an t i a l  ericlence. S. v. K le ima~ i ,  277. 

1 - 2 2 :  Indictment fo r  resisting ar res t  shonld name officer ant1 allege tluty I IP  
was  performing. 9 .  v. Scott ,  178; S .  v. Fo~i lkne r .  000. 

14-322. W a r r a n t  must charge abandonment a s  well a s  willful failure to sup- 
port. S. v. Stniflr, 301. 

li-169. Eridence in this prosecution fo r  robbery 7~elrZ to  require submission 
of qncstion of defendant's guil t  of assault .  S .  u. Iiicks, 150. 

17-32  11-33 ( 2 )  ; 35-4; 122-46.1. Person committed under G . S .  122. Art .  3. 
niay not invoke G.S. 35-4 to  obtain release, proper remedy beiqg 
I1 a beccx co~ 'p~ i s .  I n  r e  iTar'ris. 179. 

1 - 1  Dog race track is  subject to nbatement a s  nuisance. '7'u)llor u. Rac.i~lq 
Asso., SO. 

20, Art. 2. Superior Court  has  no anthority to  rerolre i lr irer 's  license. and 
may susl)end judgiuerit on condition tha t  defendant not t lr ire only 
with defendant's consent. S. v. Cole, 576. 

20-17. Plea of ~ o l o  r o ~ t o ~ i t l c t ~ c  to  charge of inniisla~ighter supports reroc:ltion 
of license nntler manctatory prorisions. Viut; v. ,S'chc,itlt. 269. 

21L17: 20-18 ((1) : 20-21 ; 20-2.3. Tpon plea of nolo coiitc~iitloc to  charge ,>f 
operating motor reliicle while nnder influence of intoxicating liquor. 
i t  is  inandntory tlnty of commissioner of motor r e l~ i c l r s  to rrvoke 
defendant's dr i r ing  license. F o x  v. Scheitlt. 31. 

20-38 ( a ) .  Bnsiness district defined. IIirrsou v. Darcso~l. 714. 
20-71.1. I h e s  not create presumption tha t  owner was  dr i r ing  o r  t ha t  he  per- 

inittetl incompetent to drive. 0.shor11c c. Crili'cath, 68.7. 
2)-l:W. Blood test fo r  alcohol held coingetent. S. 2;. Tl'illard, 2.59. 
20-138: 30-179. Whether  defendant had theretofore been convicted of siniilar 

offense is  for  j u r r  niid not court. S. z'. Cole. .576. 
- 1 4 1  ( 1 )  ( c  Fac t  t ha t  speed is  less t han  n l a s i n ~ u n ~  does not relieve motor- 

ist  of duty to decrease speed when special hazards exist. IIirlmti v.  
Darcaon. 711. 

20-1.5.7. Evidence 7rrld fo r  jury in this action to  recorer for  collision a t  inter-  
section. Hart.isorr 7;. Xopp. 408. 
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211-162 1. Prrrrru facie rule of evidence cre'lted by this section is applicable to 
prosecntion for T iolatioii of G S. 20-162, which i,j a misdemeanor. G.S. 
20-176. ilot~vitlistatidi~ig penalty of $1.00. 8. v. Rrimfelt, 375. 

2 - 1 4  ( a )  Pedestrian's violation of stature is not negl~gcnce per se, but only 
evidence of iiegligtmce.  moo^ c. Be:nlla, 190. 

20-174 ( a )  ( e ) .  Peilestriaii is under duty to yield right of way, but motorist 
is uncler duty to exercise clue care. Crn~worl u. Tlrontas, 412. 

20-222 Farm trnctor is iiot motor vehicle ni thin purview of Motor Tehicles 
Safety and Responsibility Act. Bro1rn v. Casualtu Co., 666. 

22-2. Oral contract to convey or devise realty is void. Clapp v. Clapp, 281. 

2s-81 ; 48-22; 1-276. Upon admission that land could not be actually parti- 
tioned, order of sale was proper, with proceed's to be subject to de- 
termination of whether personalty was sufficien to pay debts. Clapp 
v. Clapp, 281. 

31-30: 31-41. Paper writing pnrportiiig to be will has no legal significance 
until death of testator. 1-nrrdiford v. v a ~ ~ d r f o ~ d ,  42. 

35-23 ; 33-28 ; 35-29. I n  proceeding to increase allowance to insane veteran, 
all persons who ~voulcl be entitled to distributive share of estate are 
necessary parties aiid Veterans Arlministration is proper party. 
Pntrrc.1; z. II'rrrst Co., 76 

41-1. Where grantee has no children at  time of ewcution of conveyaiice, 
grantee takes estate tail, conrerted into fee. Davis v. B)otcn, 116. 

41-10. Adrerse claim must be presently determinable in order for action to 
quiet title to lie. 1-c~~trliforti v. Vandiford, 42. 

42-3. Where lease contains no provision for forfeiture for failure to pay 
rent, lessors niay assert forfeiture only after 10 days form demand. 
1Zc1111olrls v. Earleu. 321. 

4,i-21.31 ( b )  ( 4 ) .  Surplus after foreclosure must be paid into hands of clerk 
and not to administrator of decensed mortgagor. Lcnoir Coitnt?~ 7'. 
Orttlazc, 97. 

50-16. Pleadings 7leld insufficient to state cause of action for alimony wirh- 
out divorce. Ollis v. Ollis, 709. 

50-16 Does not affect power of court lo award subsistence and alimony 
porder~fe litc in wife's action for alimony without divorce. Bar~riircll 
v. Rar~iwell,  565. 

55-116. Pleadings lreld not to raise issue of bad faith of controlling s t ~ l i -  
holders in setting aside all profits for working capital;  but action in 
setting aside profits for capital. acquiesced in by minority stoclihold- 
ers, is binding on them. Sebel v. Nebel, 491. 

59-164 ( e ) .  Selling policies and collecting premiums through U. S. mail is 
doing business in this State for purpose of service of sunlmons on 
Insurance Commissioner. Sitifs v. Iris. Co., 483 

5$-2,53 (6 ) .  Does not applr to exclusion from corerage of death caused hg 
intentional act of third person. Patrick v. Ins. Co., 614. 

97-54 ( a )  ; 97-58 ( a ) .  Evidence Ireld insufficient to support finding that  that 
disabilitr from silicosis occurred within two yl?ars of last exposure. 
Huskiils v. I.'cldspa~ Corp.. 128. 

97-58 ( b ) .  Worlrman may not be charged with notice that  he has silicosi~ 
until he is so advised by competent medical authority. Huskirfs I 

Feldspav Covp.. 128. 
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GENERAT, STATUTES, R E C T I O X S  OF. CONSTRUED-CoiitiizzLed. 
G.Y. 

99-1. Retraction relates solely to punitive damages and has no heariug on 
sufficiency of con~plaint to state ciluse of action. Iii?tdZcy v. P r i c e t t r ,  
140. 

10.5-109. Payment of tax by ctstcti  creates no equity i l l  faror  of trustor. Retl ic  
v. B a n k ,  132. 

113-84; 143-237; 40-53. Certificate of public conrenience and necessity is neces- 
sa r s  before Wildlife Resources Cou~niiss i~~n may contleuln lands. 
r t i l i t i c s  COI??. v. Stor l l ,  10'2. 

193-91 ((1) 113-141; 113-152; 113-1.57. Wildlife protector is not required to 
retreat when performing official duties. and in such instance. doctrine 
of retreat has uo application upon his plca of self-defense. ,S. v. El l i e ,  
702. 

1 ! 4 3  Complaint he ld  to allege negligence iu failillg to prol~erly label jug of 
gasoline. R e ~ u o l d s  v. X i i r p l ~ .  00. 

1 : - 1  Eridence of all damages proximately resulting from taking is C O I L -  

petent without pleading of special circumstances. Cn1li1no1.e c. H i q h -  
w a y  Com.. 330. 

143-?!)I. Prisoner detained a t  penal institution is n o t  "employee" of the State 
within meaning of Tort Claims Act. dll iairce Co. v. S t a t e  I l o s p i t a l ,  
329. 

1K3-201; 143-207 ( b ) .  Evidence held to support sole conclusion that  injury 
from driving into  ashou out was not result of negligence of county 
uxlintenance superrisor in installing culrerts. I~'lo!itl c. Iliqlr tca IJ 

Conz., 461. 
148-2 i ;  148-28. E'cmc defendant conricted of misdeuiennor may not be sen- 

tenced to Central Prison, but to Women's yullrters a t  Raleigh. S .  v. 
Caglc,  134. 

148-40.2 : 145-49.3. Courts mill take jndicial notice that r ~ u s t e a d  Youth Center 
is penal institution; use of prisoners does not make tl~eiu "employees" 
of the State. B l l i a ~ c e  Co.  v. ~ S t n t c  Hosp i ta l .  329. 

160-79 : 160-104. Ch. 222, Public Laws of 1931 was intended to be merged into 
framework of Local Improreruent Act. Ci'oltlshow~ v. R. l?., 216. 

160-17.1. Side of street opposite intersection of cleatl-end street has no corner. 
R o b b i n s  8. Char lo t t e ,  197. 

160-416: 160-448; 160-449. No a~lnesation upon petition until approral of ma- 
jority of qualified voters of area. R l r c i ~ i h a r d t  r. Ta~rrc'!j ,  184. 

:lOi-:30.1. Licn attaches to s u r ~ l u s  after foreclosure on mortgage executed by 
recipient of old age benefits. not~rithstmitling that foreclosure was 
had more than year after his death. I ,c ,~~oi t .  C o i c ~ r t ! ~  v. O u t T a ~ r ,  97. 
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r 'OSSTITrTlOS OF SORT11 CAROLISA, SECTIOSS OF, CONSTRTED. 
ART. 

I,  see. 7 ;  Art. I ,  see. 31. C11. 340. Public-Local and Private Laws of 1939, 
relating to dog race tracli, lrcld unconstitution,~l. Taulor ?.. Rn(rn[] 
Ssso , 80. 

I ,  see. 11. Blood test for alcoliol does not violate constitutional rights. 
S. v. IT'illnrd, 250. 

I. sec. 20. Courts ha re  no jurisdiction over purely ecclesiastical n ia t t e~s .  
Rcid v. Jolr?istoir, 201. 

11, sec. 20. Where local act giving ninnicipality power to improve streets is 
in effect a t  time of effective (late of ameiidment, siibserluent act nlerely 
enlarging city's jurisdiction does not violate prorision. Goldsboro 1.. 

R. R., 216. Ch. 340, Public-Local and Private Laws of 1939, relating to 
dog race tracli. lrcld unconstitutional. Ta!llor v. Raci~cg Asso., 80. Act 
banning Siinday anto rares is not act regulating trade within purview 
of this section. S. v. Clrcsti~~ctt, 401. 

I l l ,  scc 6. The power of parole is rested e\clusively 111 executive branch of 
government. S. c. Co/rnev, 468. 

IT, sec. 31. Judge of recorder's court lnay be remorcld from ofice only by 
method and for reasons set out in Constitution. Reid v. Corms., 3.71. 

VII, sec. 7. Municipal auditoriums, playgrounds and recreatiou centers are  
tor public purposes but not for necessary expenses, and therefore t a w s  
may be levied therefor with approval of voters, but not without their 
approval. Greensboro c. S~ t l l t h ,  363. 

XI. see. 1. Courts may impose only such punishnirnts, a s  are  authorized by 
Constitution. S. v. Colt, 676. 

XI. see. 3. Defendant may be sentenced to Central Prison only upon con\k-  
tion of felony. S. v. Cagle, 134. 


