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CITATION OF REPORTS

Rule 46 of the Supreme Court is as follows:

Inasmuch as all the Reports prior to the 63rd have been reprinted by the
State, with the number of the Volume instead of the name of the Reporter,
counsel will cite the volumes prior to 63 N. C. as follows:

1 and 2 Martin, 9 Iredell Law ..coocvvvvinnnennn, as 31 N.C.
Taylor & Cont. 10 “ s “ 32 ¢
1 Haywood 2 11 ‘ “
2 H 3 12 “ “
1 and 2 Car. Law Re- } W og 13 ¢ B
pository & N. C. Term (" 1 “ “
1 Murphey 5 ¢ 2 “ “
2 “ 6 « 3 “ "
3 i T &“ 4 i “
1 HawKks .o, 8 « 5 w “
2 g b 9 bi 6 3 “
3 “ “ T - s
4 “ * 8 * “
1 Devereux Law.. P A Busbee Law .. 4 -
2 & [ = 113 13 [0 13 Eq. . 45 "
3 H “o1g 1 Jones Law .. 46 ¥
g R “15 2w . 47
1 ¢ Eq. ... “18 ¢ 3 0« o 48
2 “ ‘o C1T 4 “ “ u
1 Dev. & Bat. Law. ‘18 ¢ 5 “ s . ‘
2 o i “ 19 ¢ 6 “ e “ 51 ¢
3&4¢ i “o20 ¢ 7 “ e “op2
1 Dev. & Bat. Lq.... “o21 M 8 « “ L4583 ¢
2 “ “ W22 ¢ 1 “ 011 [OOSR “ 54«
1 Iredell Lay........ L2830 2 “ . “ 55 ¢
l_) [0 G '] "_)4 3 3 [ & 13 56 “
3 €4 [ g 25 “ 4 [ 3 [13 57 [
4 “ B s “ 26 5 “ “ “ 58 ¢
5 “ o “ooT o« 6 “ “o “ 59 ¢
6 ¢ “ “ 1 and 2 Winston.. “ 60 ¢
T ¢ “ “ Phillips T.aw .. W81 ¢
8 o o “ o Eq. v “ 82 ¢

1% In quoting from the reprinted Reports. counsel will eite alwars the
marginal (i.e.. the original) paging.

The opinions published in the first six volumes of the reports were written
by the “Court of Conference” and the Supreme Court prior to 1819.

From the 7Tth to the 62d volumes. both inclusive. will be found the opinions
of the Supreme Court. consisting of three members. for the first fifty vears
of its existence, or from 1818 to 1868. The opinions of the Court. consisting
of five members. immediately following the Civil War. are published in the
volumes from the 63d to the 79th. both inclusive. From the 80th to the
101st volumes. both inclusive. will be found the opinion of the Court. con-
sisting of three members. from 1879 to 1889. The opinions of the Court. con-
sisting of five members. from 1889 to 1 Julyv, 1937, are published in volumes
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212,
the Court has consisted of seven members.

ii



JUSTICES

OF THE

SUPREME COURT OF NORTH CAROLINA

SPRING TERM, 1956—FALL TERM, 1956.

CHIEF JUSTICE:

M. V. BARNHILL.!

ASSOCIATE JUSTICES :

J. WALLACE WINBORNE,? R. HUNT PARKER,
EMERY B. DENNY, WILLIAM H. BOBBITT,
JEFF. D. JOHNSON, JR. CARLISLE W. HIGGINS.

EMERGENCY JUSTICES !

W. A. DEVIN,3 M. V. BARNHILL.

ATTORNEY-GENERAL

GEORGE B. PATTON.*

ASSISTANT ATTORNEYS-GENERAL !

T. W. BRUTON, HARRY W. McGALLIARD,
CLAUDE L. LOVE, JOHN HILL PAYLOR,
PEYTON B. ABBOTT, SAMUEL BEHRENDS, JR.,

ROBERT E. GILES.

SUPREME COURT REPORTER !

JOHN M. STRONG.

CLERK OF THE BUPREME COURT!:

ADRIAN J. NEWTON.

MARSHAL AND LIBRARIAN:

DILLARD 8. GARDNER.

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE:

BERT M. MONTAGUE.

1Resigned 21 August, 1956. Succeeded as Chief Justice by J. Wallace ‘Winborne.

sSucceeded as Associate Justice by William B. Rodman, Jr.

30n recall from 9 April, 1956, through 27 April, 1956, and from 21 May, 1956, to end of
term, and for the Fall Term, 1956.

¢Appointed Attorney-General upon the appointment of Justice Rodman to the Supreme

Court.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

FIRST DIVISION

Name District Address
CHESTER R. MORRIS FIrst. oo, Coinjock.
MarcorM C. PAUL..... ....Second... Washington.
Wirriam J. BUNDY ... Third..... .Greenville.
HENRY L. STEVENS, JR. cccorrnnrircveenncriecnes Fourth.....coovvviniviinnnnd Warsaw.
CLIFTON L. MOORE....cccccetreirvinrrenivirerecnnnerenn i Burgaw.
JosePH W. PARKER .Windsor.
WALTER J. BONE....cccocitirnecrnrernnnonsrcesinnienies Nashville.
J. PAUL FRIZZELLE....c.ccccverininrerrrornnncessosenen BEighth...cocivrrciineenrirnnee, Snow HIill

SECOND DIVISION

Hamirton H. HoBGoob..
WiLriaM Y. BICKETT....
CrLawsoN L., WILLIAMS
Q. K. NIMOCKS, JR. .....
RAYMOND MALLARD....

Louisburg.
.Raleigh.
....Sanford.

..... Fayetteville.
.Tabor City.

Thirteenth..
Fourteenth.

CLARENCE W. HALL... Durham.

LEO CARR.ccuvvernirinerirniriinireeiseessueessanessreessienn, Fifteenth.....ccccccvnrennnne Burlington.

MALCOLM B. SEAWELL...ccoccorirerivenenrnecrnenn Sixteenth........cceceveenennn. Lumberton.
THIRD DIVISION

ALLEN H. GWYN.iiiiiiriieneeeiiniennneeeseeennnneens Seventeenth................. Reidsville.

WALTER E. CRISSMAN... ....Bighteenth..... ...High Point,.

L. RICHARDSON PREYER... .Eighteenth.. ....Greensboro.
FraNK M. ARMSTRONG. Nineteenth.. .....Troy.

F. DoNALD PHILLIPS........... Twentieth...... .....Rockingham.
WALTER E. JouNsTON, JR. ....Twenty-First.... ...Winston-Salem.

HuserT E. OLIVE. ....Twenty-Second .Lexington.
J. A. ROUSSEAU...oovvvivervrrreniiresneeresneeasreeninnns Twenty-Third.............. North Wilkesboro.
FOURTH DIVISION
J. FRANK HUSKINB...cccerrrernrersrerrrerssecvneerenns Twenty-Fourth........... Burnsville.
J. C. RUDISILL Twenty-Fifth.... .Newton.
FRANCIS O. CLARKSON...ocvirerreerrenrrervonsuneer Twenty-Sixth............ Charlotte.
HUGH B. CAMPBELL......c.ooeiiireeenivnnienssinnneen, Twenty-Sixth............. Charlotte.
P. C. FRONEBERGER. g ..Gastonia.
ZEB V. NETTLES.cccccsrrcerrrerrereeeccrurorsensseersannees Twenty-Eighth...........Asheville.
J. WILL PLESS, JR. cccooivrniicrrenenienneennnee Twenty-Ninth............ Marion.
DAN K. MOORE......cccevruerrreecnernsnireasaessveesrenn, Thirtieth.......cceeeevriinnens Sylva.
SPECIAL JUDGES.
GEORGE M. FOUNTATIN ..ceiiictiiieriteaeesnesreersiesiiseeesssensessecssasnsassasesesssssresssnssssnnens Tarboro.
W. A. LELAND MCOKEITHEN . ..comrueeiieeerinreeareriirisneesemnsessinssassessnsenssraressessseseas Pinehurst.
SUSTE SHARP......coiiiitiiiiieiiieeeites st eertie ettt e s teeebeeessiasnsaeastesassessbaesssssasteeatseeasnes Reidsville.
J. B, CRAVEN, JR.I i ettt Morganton.
EMERGENCY JUDGES.
HENRY AL GRADY c.oviiniiiiniiieeieeicte e nieeiiiaerate et esteessnssassassnsessssesssesssanessanasns New Bern.

Jor~N H. CLEMENTZ... .
FeLix E, ALLEY, SR... ...Waynesville.
H. HoYLE SINK........ Greensboro.
W. H. S, BURGW YN i ciriiricreriiirerieriesiertessaeessniesantsssessssosesrsesassessassassessosssses Woodland.

1Appointed Special Judge upon the appointment of Judge Patton as Attorney-General,
2Died 20 October, 1956.
iv



SOLICITORS

EASTERN DIVISION

Name District Address
WALTER W, COHOON .ccoevvirerivvrerirrervenrernenans FIrst. oo .Elizabeth City.
HusBerT E, May...... .Second.. .Nashville.
ERNEST R. TYLER Third..... Roxobel
W. JACK HOOKS......... .Fourth.. .Kenly.

RoBERT D. RoUSE, JR. .. Fifth Farmville
WALTER T. BRITT....ccc0rnue .Sixth..... Clinton

LeSTER V. CHALMERS, JR.
JouXN J. BURNEY, JR. ...
MAURICE E. BRASWELL.. . .
WILLIAM H. MURDOCK..iivevricrirerecsineinnns Tenth. .. Durham.

HARVEY A. LUPTON....occiiivvniimncnieinnienin Eleventh.......coocvceivinnnns Winston-Salem.
HORACE R, KORNEGAY ..ccccvririiccririreenrrecennecas! TWelfth. v Greensboro.
M. G. BOYETTE........... .Thirteenth.. .Carthage.

..Fourteenth.....c..c.oein. Gastonia.

BasiL L. WHITENER.. .
JFifteenth...cceivienns Concord.

ZeB. A. MORRIS...........

James C. FARTHING.. .Sixteenth.... .Lenoir.

J. ALLIE HAYES...... Seventeenth....c.coeueun North Wilkesboro.
C. O. RipiNGs....... .Eighteenth......cccocennnnn. Forest City.
ROBERT S, SWAIN.....ccoinee .Nineteenth.. .Asheville.
THADDEUS D. BryYsoX, Jr. Twentieth.. Brysorn City.

R. J. SCOTT i ioeecirerrerseeessinneennisesiessnssssenns Twenty-first Danbury.




SUPERIOR COURTS, FALL TERM, 1956

FIRST DIVISION

FIRST DISTRICT
Judge Bone
Camden—Sept. 24; Nov. bt
Chowan—=Sept. 10; Nov. 26,
Currituck—=Sept. 3; Oct. 8%,
Dare—Oct. 22,
Gates—Oct. 29,
Pasquotank—Sept.
12*; Dec. 31 (2).
Perqmmans—-Nov. 19.

17t; Oct. 15%; Nov.

SECOND DISTRICT
Judge Frizzelle

Beaufort—Sept. 17%; Oct. 15f (2);
; Dec. 8%,
Hyde—Oct. 8; Oct. 291,
Martin—Aug, 61; Sept. 24%;
Dec. 10.
Tyrrell—Oct. 1.
‘Washington—Sept. 10*;

THIRD DISTRICT
Judge Morrls

Carteret—Oect. 16%; Nov.

Craven—Sept. 8 (2); Oct. 11’ (2); Nov. 12;

Nov. 261 (2),

Pamlico—Aug. 6 (2).

Pitt—Aug. 20f; Aug. 27; Sept. 17 (2);
Oct. 22 (2); Nov. 19%; Dec. 10.

Nov.
51

Nov. 19t (2);

Nov. 12%.

FOURTH DISTRICT
Judge Paul
Duplin—Aug. 27; Sept. 31; Oct. 8*; Nov.
5*; Dec. 3t (2).
Jones—Sept. 24; Oct. 29%+; Nov. 26.
Onslow—-July 161 (A); Oct. 1; Nov. 12t
2).

Sampson—Aug, 6 (2); Sept. 101 (2); Oct.
5%; Oct. 221,

FIFTH DIISTRICT
Judge Bundy
New Hanover—July 30*; Aug. 6f; Aug.
20%; Sept. 10f (2); Oct. 1*; Oct. 8% (2);
Oct. 29* (2); Nov. 191 (2); Dec. 3* (2).
Pender—Sept, 3t; Sept. 24; Oct. 221; Nov.
12.
SIXTH DISTRICT
Judge Stevens
Bertie—Aug. 27; Sept. 3t; Nov. 19 (2).

Halifax—Aug. 13 (2); Oct. 1f (2); Oct.
22%; Dec. 3 (2).
Hertford—July 16 (A); Sept. 10; Sept.

177, Oct. 15.
Northampton—Aug. 6; Oct. 29 (2).

SEVENTH DISTRICT
Judge Moore

Edgecombe—Sept. 17*; Oct. 8* (2); Nov.
51 (2).

Nash—Aug, 20*%; Sept. 10%; Sept. 241 (2);
Oct. 221 (2); Nov. 19* (2).

Wilson—July 16*; Aug. 27* (2). Sept. 24t
(A) (2); Oct. 22* (2); Dec. 31 (2).

EIGHTH DISTRICT
Judge Parker
Greene—OQct. 8t (A),; Oct. 156* (A); Dec.

3.
Lenoir—Aug. 20*; Sept. 101 (2); Oct. 8%
(2); Oct. 22* (2); Nov., 191 (2); Deec. 10.
Wayne—Aug. 13*%; Aug, 27f (2); Sept. 24%
(2); Nov. 5 (2); Dec 3t (A).

SECOND DIVISION
NINTH DISTRICT Hoke—Aug. 20; Nov, 19.
Judge Carr .
Franklin—Sept. 171 (2); Oct. 15%*; Nov. THIRTEENTH DISTRICT

261 (2).
Granville—July 23; Oct. 8t; Nov. 12 (2).
Person—Sept. 10; Oct. 1t (A) (2); Oct.
9.

Vance—Oct. 1%;
Warren—Sept. 3‘

Nov. 5t.
Oct. 22%.

TENTH DISTRICT
Judge Seawell
Wake—July 9* (A) (2); July 23% (A);
Aug. 6f; Aug. 271, Sept. 3* (2); Sept. 3%
(A) (2); Sept. 17t (2); Oct. 1*; Oct. 8% (2);
Oct. 221 (2); Nov. 5* (2); Nov. 5t (A) (2);
Nov. 191 (2); Dec. 3* (2).

ELEVENTH DISTRICT
Judge Hobgood

Harnett-—Aug. 13%; Aug. 27* (A); Sept.
10t (A) (2) Oct. 8t (2); Nov. 12* (A) (2).

Johnston—Aug. 20; Sept. 24} (2); Oct. 22;
Nov. 5 (2); Dec. 3 (2).

Lee—July 30*; Aug. 6%;
Oct. 29*; Nov, 261 (A).

TWELFTH DISTRICT
Judge Bickett

Cumberland—Aug. 6t; Aug., 27*
Sept. 101 (2); Sept. 24* (2); Oct.
Nov. 6* (2): Nov. 26% (2); Dec. 10*,

Sept. 10t (2);

(2);
8t (2);

Judge Williams
Bladen-—Oct. 22*; Nov, 127.
Brunswick—Sept. 17; Oct. 157,
Columbus—Sept. 3¢ (2), Sept. 241 (2);
Oct. 8*; Oct. 29F (2); Nov, 19* (2).

FOURTEENTH DISTRICT
Judge Nimocks
Durham—July 9* (A) (2); July 30 (2);
Aug. 27*; Sept, 3t; Sept. 10* (2); Oct. 1*
(2); Oct. 151 (2); Oct. 29* (2); Nov. 12t
(2); Nov. 26 (2); Dec. 10*,

FIFTEENTH DISTRICT
Judge Mallard
Alamance—July 30t: Aug. 13* (2); Sept.
10% (2); Oct, 156* (2); Nov. 121 (2); Dec. 3*.
Chatham-—Sept. 3+; Oct. 8; Oct. 29t; Nov.
5t1; Nov. 26%.
Orange—Aug. 6*; Sept. 24t (2); Dec. 10,

SIXTEENTH DISTRICT
Judge Hall
Robeson—July 9%; Aug. 13*; Aug. 271;
Sept. 3* (2); Sept. 171 (2); Oct. 8t (2); Oct.
29* (2); Nov. 121 (2); Nov. 26*,
Scotland—Aug. 6; Oct, 11; Oct. 22%; Deec.
3 (2).




COURT CALENDAR.

THIRD DIVISION

SEVENTEENTH DISTRICT
Judge Olive

Caswell—Nov. 12t (A); Dec. 3*.
Rockingham—July 23* (2); Sept. 3% (2);

Oct, 151; Oct. 22*; (2); Nov, 191 (2); Dec.
10%,
Stokes—Oct. 1*; Oct. 8%,
Surry—July 9% (2); Sept. 17* (2); Nov.
§% (2); Dec. 3 (A).
EIGHTEENTH DISTRICT
Schedule A—Judge Rousseau
Guilford Gr.—July 9*; July 23*; Aug. 27*;
Sept. 3%; Sept. 10* (2); Oct 1%, Oct 8* (2);
Oct. 22%; Nov. §*; Nov. 12} (2). Nov. 26%;
Dec. 3*.
Guilford H. P.—July 16*; Sept. 24*; Oct.
29*%; Dec. 10*.

Schedule B—Judge Gwyn
Guilford Gr.—Sept. 10f (2); Sept. 241 (2);
Oct. 81 (2); Oct. 227 (2); Nov. 19t (2).
Guilford H. P.—Sept. 3%; Nov., 5t (2);
Dec. 3%

NINETEENTH DISTRICT
Judge Preyer
Cabarrus—Aug, 20*; Aug. 27t; Oct. 8 (2);
Nov. 6 (&) (2).
Montgomery—July 8 (A); Sept. 24%; Oct.
1; Oct. 29 (A).
Sept. 3*;

Randolph-—July 167 (A) (2).

Nov, 51 (2); Nov, 26%; Dec. 8* (2).
Rowan—=Sept, 10 (2), Oct 22% (2), Nov.

19+,

TWENTIETH DISTRICT
Judge Crissman

Anson—=Sept. 17*; Sept. 24%; Nov. 19%.
Moore—Aug. 6% (A)‘ Sept. 3t (2); Nov.

12,
Richmond—July 16*; July 23f;
Oct. 8%; Dec. 31 (2).
Stanly—July 9; Oct. 15% (2); Nov. 26.
Union—Aug. 27; Oct. 29 (2).
TWENTY-FIRST DISTRICT
Judge Armstrong
Forsyth—July 9% (2); July 238 (2); Sept.
3 (2); Sept. 17t (8); Oct, 8 (2); Oct. 221

(2); Nov. 5 (2); Nov. 19} (2); Dec. 3 (2);
Dec. 31 (A) (2)

Oct, 1*;

TWENTY-SECOND DISTRICT
Judge Phillips
Alexander—Sept. 24.
Davidson—Aug. 20;
8t; Nov. 12 (2); Dec. .
Davie—July 30; Oct. 1%; Nov. 5.
Iredell—Aug. 27 Sept. 3t; Oct 15%; Oct.
22 (2); Nov. 261 (2).

TWENTY-THIRD DISTRICT
Judge Johnston
Alleghany—Aug. 27; Oct. 1,
Ashe—Sept. 10%; Oct., 22%,
Wilkes—July 30t; Aug. 13 (2); Sept, 17t
(2); Oct. 29t (2); Dec. 3 (2).
Yadkin—Sept. 3*; Nov. 121 (2); Nov. 26.

Sept. 10t (2); Oect.
0t

FOURTH

DIVISION

TWENTY-FOURTH DISTRICT
Judge Pless
Avery—July 9 (2); Oct. 15 (2).
Madison—July 23*; Aug. 27t (2). Oct. 1*;
Oct. 29%; Dec. 3*; Dec. 101
Mitchell—July 30% (A); Sept. 10 (2).
Watauga—Sept. 24%; Nov. 51 (2).
Yancey—Aug. 6 (A); Nov, 19 (2).
TWENTY-FIFTH DISTRICT
Judge Moore
Burke—Aug. 13; Oct. 1 (2); Nov. 19,
Ca.]dwell——Aug 27, Sept. 17 (2); Dec. 3

(2)
Catawba—July 30 (2); Sept. 3% (2); Nov.
5 (2); Nov. 26,
TWENTY-SIXTH DISTRICT
Schedule A—Judge Huskins
Mecklenburg—July 9* (A) (2); July 30*
(2); Aug. 13t (A) (2); Aug. 271 (2); Sept.
10t; Sept. 17t (2); Oct. 1* (2); Oct. 15%
Oct. 22% (2); Nov. 5t; Nov. 12t (2); Nov.
261; Dec. 3* (2).
Schedule B—Judge Rudisill
Mecklenburg—Aug. 131 (3); Sept. 3* (2);
Sept, 17+ (2); Oct. 1f (2); Oect, 151 (2); Oct,
29% (2); Nov. 12t (2); Nov, 26t; Dec. 3t (2).
TWENTY-SEVENTH DISTRICT
Judge Campbell
Cleveland—July 9 (2); Sept. 24t (2); Oct.
221 (2); Nov. 26.

Gaston—July 28*; Aug. 6+ (A) (2); Sept.
17*; Oct. 8% (2); Nov. 12+ (2); Dec. 3t (2).
meoln—-Sept 3; Sept. 104,

TWENTY-EIGHTH DISTRICT
Judge Clarkson

Buncombe—July 9* (A) (2); July 23t
(A); July 30% (3); Aug. 201 (A); Aug. 20%;
Aug. 27t (3); Sept. 17 (A); Sept. 17*; Sept.
24t (3); Oct. 15% (2); Oct. 22T (A); Oct. 29t
23); Nov. 19* (A) (2); Nov, 19%; Nov. 26+
3).

TWENTY-NINTH DISTRICT
Judge Froneberger
Henderson—Oct, 15; Nov, 19% (2).
McDowell—Sept. 3 (2); Oct. 1f (2).
Polk—Aug, 27.
Rutherford—Sept. 17t* (2); Nov. 5*+ (2).
Transylvania—Oct. 27t (2); Dec. 3 (2).

THIRTIETH DISTRICT
Judge Nettles
Cherokee—July 23; Nov. 5 (2).
Clay—Oct.
Graham—Sept 3 (2).
Haywood—July 9; Sept. 17 (2); Nov. 19

2).
Jackson—OQect. 8 (2),
Macon—July 30; Dee. 3 (2).

Swain—July 16; Oct. 22 (2).

*Indicates criminal term.
fIndicates civil term.
(A) Indicates judge to be assigned.

}Indicates jail and civil term.
No designation indicates mixed term,

(2) Indicates number of weeks of term; no number indicates one week term.



UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS
Eastern Districti—DoN GILLIAM, Judge, Tarboro.
Middle District—JoHNsON J. HAYES, Judge, Greensboro.
Western District—WILSON WARLICK, Judge, Newton.

EASTERN DISTRICT
Terms—District courts are held at the time and place as follows:

Raleigh, Civil term, second Monday in March and September; crim-
inal term, fourth Monday after the second Monday in March and
September. A. HAND James, Clerk, Raleigh.

Fayetteville, third Monday in March and September. Mrs, LiLa C.
Hon, Deputy Clerk, Fayetteville.

Elizabeth City, third Monday after the second Monday in March and
September. Lroyp S. SAWYER, Deputy Clerk, Elizabeth City.

New Bern, fifth Monday after the second Monday in March and Sep-
tember. MRs. MATILDA H. TURNER, Deputy Clerk, New Bern.

Washington, sixth Monday after the second Monday in March and
September. Mrs. SArLIE B. Epwarps, Deputy Clerk, Washington,

Wilson, eighth Monday after the second Monday in March and Sep-
tember. Mgs. Eva L. Youna, Deputy Clerk, Wilson.

Wilmington, tenth Monday after the second Monday in March and
ninth Monday after second Monday in September. J. DoucrLas
TavLor, Deputy Clerk, Wilmington.

OFFICERS
JuLiax T. Gaskirr, U. S. Attorney, Raleigh, N. C.
SAMUEL A. Howarp, Assistant U. S. Attorney, Raleigh, N. C.
Irviy B. TUCKER, JRr., Assistant U. S. Attorney, Raleigh, N. C.
LAWRENCE Haxrgris, Assistant U. 8. Attorney, Raleigh, N. C.
Miss JANE A. ParkER, Assistant U. 8. Attorney, Raleigh, N. C.
B. Ray Corroon, United States Marshal, Raleigh.
A. Haxp JaMmEes, Clerk United States District Court, Raleigh.

MIDDLE DISTRICT
Terms—District courts are held at the time and place as follows:

Durham, fourth Monday in September and fourth Monday in March.
HerMAN A. SmitH, Clerk, Greensboro.

Greensboro, first Monday in June and December. HerMAX A. SMITH,
Clerk ; Myrtre D. Cogg, Chief Deputy ; LiLL1AN HARKRADER, Deputy
Clerk; Mgrs. BErry H. GERRINGER, Deputy Clerk; Mrs. RUTH STARR,
Deputy Clerk. NEeLsoN B. CassTEVENS, Deputy Clerk.

Rockingham, second Monday in March and September. HERMAN A.
Saite, Clerk, Greensboro.

Salisbury, third Monday in April and October. HErMAN A. SMITH,
Clerk, Greensboro.

Winston-Salem, first Monday in May and November. HERMAN A.
Sarre, Clerk, Greensboro.

Wilkesboro, third Monday in May and November. HErRMAN A. SMITH,
Clerk, Greensboro; SUE L.yoN BUMGARNER, Deputy Clerk.
OFFICERS

Epwin M. StanLEY, United States District Attorney, Greensboro.
LAFAYETTE WILLIAMS, Assistant U. 8. District Attorney, Yadkinville.
RoBERT L. Gaviy, Assistant U. 8. District Attorney, Sanford.

H. VErRNON Hart, Assistant U. 8. District Attorney, Greensboro.

Miss EpitH HaworTH, Assistant U. S. District Attorney, Greensboro.
War. B. SomEers, United States Marshal, Greensboro.

HermaN A. Sumrth, Clerk U, 8. District Court, Greensboro.
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UNITED STATES COURTS. ix

WESTERN DISTRICT

Terms—District courts are held at the time and place as follows:
Asheville, second Monday in May and November. THos. E. RHODES,
Clerk; WirLLtaM A. LyTrLE, Chief Deputy Clerk; VERNE E. BARTLETT,
Deputy Clerk ; M. Louise Morison, Deputy Clerk.
Charlotte, first Monday in April and October. ELvAa MCEKNIGHT,
Deputy Clerk, Charlotte. GrLENIS 8. GaMM, Deputy Clerk.
Statesville, Third Monday in March and September. ANNIE ADER-
HOLDT, Deputy Clerk.
Shelby, third Monday in April and third Monday in October. THos. E.
RuobES, Clerk.
Bryson City, tourth Monday in May and November, THos. E. RHODES,
Clerk.
OFFICERS
JaMEs M. BALEY, JR, United States Attorney, Asheville, N. C.
WiLLiaM I. WaRrp, JR., Ass’t U. 8. Attorney, Charlotte, N. C.
Roy A, HaryoxN, United States Marshal, Asheville, N. C.
THos. E. RHoDEs, Clerk, Asheville, N. C.



LICENSED ATTORNEYS

I, Edward L. Cannon, Secretary of the Board of Law Examiners of the
State of North Carolina, do certify that the following named persons have duly
passed written examinations of the Board of Law Examiners as of the 11th day
of August, 1956 :

AGAPION, STAVROS...ccciieerutirrrecerinietsreeisesasrssstsissossnsssssssssessrssasses Greensboro.
ATKINS, JAMES JHARRISON...cccoimninnnniiiinniensienisseninnestensesssesssenies e Gastonia.

.......... Murfreesboro.
Kannapolis.
Chapel Hill.
Chapel Hill.

BARNES, ALEXANDER HALL
BARNES, HENRY THORNTON.
BasoxN, GEORGE FraNCIS, JR..
BeTTS, LOWRY MATTHEWS
BLAIR, WARREN DONALD.... ...Charlotte.
Boycg, GorpoN EUGENE.. Raleigh.
BRrREWER, WILLIAM CLARENCE, JR. .. Jamesville.
BritT, LOUTEN RHODES Lumberton.
BrowN, FLoyD HENRY HARGROVES Durham.
BroOwWN, JOSEPH GEORGE Belmont.
BrowN, JOYCE ALBRIGHT Belmont.
BURNETT, GILBERT HENRY.... Burgaw.
BYRD, ROBERT GRAT.ciimiirsienseriscsincrnnstrennessssiaonsanmensinnesassasssssssensnes Selma.

CAMERON, WILLIAM MCIVER, JR. cvviviienrennranec
CAUDLE, LLoYD CAMERON
CIHERRY, SOLOMON GILMER.

.Wilmington.
..Durham.
Roxobel.

CLINARD, DAVID MARION . cccceiirireerrimmnneciioniiensenssnnessmsiensonns Yinston-Salem.
COOKE, BENJAMIN HERBERT.... Franklinton.
CoOOPER, ROBERT EZEKIEL ...Raleigh.
COOPER, ROY ASBERRY, JR. .ccocvvvnnenn. Nashville,
CROMARTIE, MARTIN LUTHER, JR. .. Tarboro.
CULBERTSON, JOHN KETNER...ccocvierverinieiiiiciirnieniesessessssnnenens Salisbury.
DODGE, HAROLD THADDEUS..cccvctirriiiirinriimeirisiessrssssssisssmisassonesesssasne. Burlington.
EGERTON, LAWRENCE, JR. «cvenin. Greensboro.
ExNocHS, HERMAN GLENN, JR.. Greensboro.
EVANS, ANDRE JENNINGS...coccnurercmsnersessucsinssiaossnssassassssesssnsessassessonns Ahoskie.
FALK, HERBERT SEESHOLTZ, JR. ... Greensboro.
FERGUSON, GEORGE WAGONER, JR. .. Charlotte.
FLETCHER, FRANCIS MARION, JR. ... Charlotte.
FoOUNTAIN, RICHARD TILLMAN, JR... Rocky Mount.
FowLER, MILES BEATTY Clinton.
FREED, MAITLAND GUY Greensboro.
FREEMAN, JACK MILLER....cccoitiriruierrrensrrisinecissinssnessnssssssssnsesssesrsnsrans Bostic.

GALIFIANAKIS, NICK
GARDNER, JOHN CHARLES WAYNE
GASTON, HARLEY BLACK, JR. wevecviririreinininicinneninssieissnesanesenens
GERNS, PETER HARRY
GERRANS, CLARENCE EDWIN...
GopwiN, MarroN McCALL.
GODWIN, PHILIP PITTMAN...
GORDON, RICHARD FELTON...

Dobson.
Belmont.
Raleigh.
Kinston.
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GRAHAM, WILLIAM EDGAR, JR. e, Jackson Springs.
GUTHERY, PAUL BENNETT, JB. siciinnnniininnnnoniemnemmnnsnem Charlotte.

HaLL, FRANK WADE, JR. ..

HARPER, CARROLL GWYN.coieeene ..Charlotte
HARRINGTON, THOMAS SIDNEY...ccceeiemreeiiumimsinssmentsssanomeisonsmmess Henderson.
Harris, ErisHA CARTER Durham.
HARRISON, FRED WARREN ..1iciersirensiscsicrsnmvsssusineisnssnioneomimeisnesisseise Snow Hill.

HEAD, MELVIN RANDALL..iiiccriciiiiieesmimmiemmniessmisiimmiiiniesss s ‘Winston-Salem.
Heivrie, HARRY LUTHER, JR. ...
HoLroYD, FRANK JACKSON, JR. ...
HortoN, HAMILTON COWLES, JR..

.. Winston-Salem.

HORTON, WALTER LEE, JR. wecvrivriiinriinininneninii e sisiesensssvessnns Raleigh.
HUupsON, HINTON GARDNER, JR. v, Winston-Salem.
HUDSON, ISHAM BARNEY, JB. wivrrrrecrmeenresiiesninniemmissenisni e Jacksonville,
JENKINS, SAMUEL LEWIS.ii i e Walstonburg.
JOHNSON, CHARLES THOMAS, JR. covcririeeniaiiee s cinncnnnees Seaboard.
JOoHNSON, JAMES EDWIN, JR. ........ ..Benson.

..Asheville.
.Edward.

JOHNSTON, JOEN DEVEREAUX, JR.
JONES, JESSE MACON....ccourniinnns

JOSEY, CLAUDE KITCHIN . iieiervrecereerererirmennremeriseessreesarsaneiessesisiessnn Scotland Neck.
KENNEDY, RICHARD LAMAR...ccrnviimreiriiisiice e sncissne e Charlotte.
KLASS, JACK EDWARD.iiivrreicirinnrnirerennecinicinissietsssiesseisinnnesssssnse s Lexington.
LANE, CHABLES TEHOMAB....cecvemireiiecererraeenneeinniesasseesssnemeecseiessanis Wilmington.
LASLEY, JOHN WAYNE, IIL.....ccovmmmniiiiniiminniinesnein. Chapel Hill.
LEONARD, COLVIN THEODORE, JR. w.cccvrinririinnienaiiiiiniisiie s Greensboro.
LEWIS, ROBERT DOBBINB..cccvrurrirrrerimssrieiesiieninininesssnissssssserisnessnssessnns Asherville.
MCNEMAR, GEORGIA ARLONE....cvreerereermrseeeraoraramossosisasmosessssnsssuissnnenne Portsmouth, Va.
MAHLER, WILLIAM AUGUST, JR. Raleigh.
MATTOX, FREDERICK TAYLOR.......c.. Smithfield.
MEADOWS, FRANK PLEASANTS, dR. wrvnrieiinrrnrecinnninmnniiinnnniiesinen Rocky Mount.
MELVIN, CHARLES EDWARD, JR. ccvccriiniminisinniininneniminneine Greensboro.

MILLMAN, ROBERT BRUCE, JR. ... .Brown Summit.

MiLLs, WILLIAM BLAKELEY.

MOORE, DONALD LEON...ccisrnirviress ..Reidsville.
MOTSINGER, JOHN FAIRBANKS, JR. e, Winston-Salem.
MURPHY, ROMALLUS OLGA..wuiiiinieiinininiiirssieeinssisnneesiee i Havelock.
OLIVE, BILLY BROWN icceiiinnienusmsmmeesesommmmmesiiesnsmimesmeemmeeee o Leaksville.
OSTEEN, WILLIAM LINDBAY...iienericmiiemnimesnnd Greensboro.
PIERCE, WILLIAM ROBERT....cosseeivrieruirrinnmnnineninnonsnnsnnenmesssenninenien Shiloh.
PITTMAN, MARY THOMAB..icvevrnrnnienienienenneieonsseninnrerseesinnennenees Wilson.
PLUMIDES, MICHAEL GEORGE......... .Charlotte
PROCTOR, JAMES DIOK..ivisrsrnssiensecsneriininen ..Whiteville,

RENDLEMAN, JOHN LUTHER, III.

Rr1cH, MILLARD ROLAND, JR...... ..Lumberton
Ri1GGS, JOHN CORNELIUS...cotiserirttiissreeeronneesimnssesisinnsesinnsssianeenisnes High Point.
ROBERTS, JAMES EDWARD.cciverinimmiimisnsinemsinsionissmes. Kannapolis.
RoBINSON, RUSSELL MARABLE, IL...ccoccoiveiiiniinnniniiinini, Charlotte.

RoOSE, CARL PRESTON......eecsnsuene BRSPS PPPRPN Rocky Mount.
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Rouse, WiLLIAM IEDWARD, JR. ... ..Raleigh.
RoUsseAU, JULIUS ADDISON, JR. ... ..North Wilkesboro.
ROYSTER, STEPHEN SAMPSON ..iceiiiermieriremiiiienieriimniininrasissaresesanssss Oxford.

Hubert.

SANDERS, DAvVID LEE

SCOGGIN, MARVIN GORDON....ovvvvriireererieeernennnns Union Mills.
SELLARS, BAYARD BELLAMY Durham.
SHAW, EUGENE GUILFORD, JR. ..ccccvviinne Raleigh.

SKINNER, WILLIAM PAILIN, JR.....
SyMALL, CHARLES BUXTON
SNYDER, FRANKLIN ARTHUR Richland, Wash.
Stacy, HORACE EDNEY, JR. vviviiicinnnenn, Lumberton.
STRICKLAND, DONALD BENNETT..covrtieiiiiiiiiiieiierrerae e en s svnnrnneencenees Rich Square.

Chapel Hill

Elizabeth City.
Elizabeth City.

TAPLEY, JOHN MARK
THIGPEN, RIcHARD ELTON, JR. ...
THoMPSON, CHARLES WILLIAM SYDNOR, JR. ...
THORP, HERBERT HOLDEN ......cooiviririiiiinne
TILLETT, GEORGE EDWARD....cccoeeeeeeviiiiiinninnns
TURNER, JOSEPH FELTON, JR. tiveviniiivninnen,

Jackson.
Chapel Hill.

WADE, JULIUS JENNINGS, JR. teovviviirimeinnnieniviniensnns
WALL, PHILIP TRACY coevrveeeniiiiininiiiiiniins
WALTON, DANIEL JAMES...ccocomviiinininnns
WARD, HALLETT SIDNEY, JR. viveeeereenriinnens ..Lake Junaluska.
WEATHERS, CARROLL WAYLAND, JR. ...Winston-Salem.
WEBB, JOHN iiiuiiiieinieecicnserieeenmmmnmiinnnn, ..Wilson.
WirsoN, HugH MAL Rutherfordton.

...Newton.
Greensboro.

ZIMTBAUM, WILLIAM EMERICH
ZUCKERMAYN, WILLIAM ELLIS

T.vcas, WILLIAM BLAIR...
TAYLOR, DONALD QUEE

Spray from Virginia.
Greensboro from Kentucky.

Given over my hand and the seal of the Board of Law Examiners this 26th
day of November, 1956.
Epwarp L. CANNON, Secretary,
(Official Seal) Board of Law Examiners,
State of North Carolina.



CASES REPORTED

A PAGE

Advisory Opinion in re General
E1eCtion vccvevvviiiviiriniiiiiinnnien e 748
Akers, Hedrick v. .o 274
Alkers Motor Lines, Cloninger v 82
Albertson, Cornelius v. ......ceninens 265
Alford v. Washington..................... 132
Allen v, Allen 446
Anson County, Constantian v. 221
Armstrong v. Howard........... 598
Arthur, 8. v. o 582
Arthur, 8. V. oeeveenen 586
Assurance Corp., 696

Atking v. Daniel......ccvvennn 218

Ausband v. Pack........ .. 694

Auto Finance Co., Phillips v. ....... 220
B

B. & R. Wilson, Inc., Coats v. ........ 76

Bank, Nuckles v. ...ccccviivnnnniniinnnn, 398

Bank, Poindexter v. ...
Bank & Trust Co, v. Currin...

Parfield, 8. ¥. v . 697
Rarham, S. v... 80
Baucom, 8. v. ... 61
Bizzell v. Clements . 627
Blalock v. Durham... . 208
Blanchard v. Ward.. . 142
Bland, Lambert v. ... .. 283
Blankenship, Brittain v. .....cccoeceiee 518
Bleving v. France.......ocovvinnnnen 334
Board of Education, Bradshaw v. 393
Board of Education v. Edgerton... 576

Poard of Education, Eller v. ........ 529
Board of Education, Joyner v. ......
Board of Education, Stephens v. ..
Board of Education, Williams v... 599

Booth, Clements v. ......cceeeiiiniinnies 474
Pradshaw v. Board of Education.. 393
Brantley, Hammer V. ......ccecerrinnen 71

Brantley, Rogers v..
Braswell, S. v..
Bright, Ridge v..
Briley, Harris v. ......
Brittain v. Blankenship.
Brothers v. Jernigan...

Brown v. Dob¥..ccooeeriinininns . 746
Brown, Housing Authority v 592
Rrowning v. Weissinger.......... . 471
Bryan v. Sanford.......viennn 30
Builders Corp., Paris v. ... 35

PAGE

Buncombe County Board of Edu-

cation, Eller v. ..o 529
Rurleson’s, Inc., Peed v. ....cccoeveenn 437
Purns v. Gardner
Burrell v. Transfer Co. ...ccooeeveennnen. 662
Rutler, Edwards v. ..., 200
Butler v. Heating Co. cccccovvvvevininnns 929

C

C. R. Wilks, Inc., v. Dillingham..... 722
Calvine Cotton Mills, Tillis v. ........ H87
Calypso Veneer Company, Scar-

borough v. .o 1
Cannon, 8, v, v, 399
Carolina Builders Corp., Paris v. 33
Carpenter v. Carpenter.................... 286
Cates v. Finance Co. .. 2
Cauley, S. V. e eiee e 701
Causby v. Oil Co. ovvvvvviiviniireciiieens 235
Cherry v. Woolard....... .. 603
City of Durham, Blalock v. ............. 208
City of Durham Housing Author-

ity, Construction Co. v. ...cceceeens 261
City of Greensboro, Utilities

Commission v. ..o, 247
City of Sanford, Bryan v. ... 30
City of Sanford v, Oil Co. ......c....... 388
City of Washington Bd. of Educa-

tion v. EAgertoN...oooovviiiiiiniennnns 376

City of Wilmington Housing Au-
thority v. Brown

Clements, Bizzell v. ...vviiiiivinnenn 627
Clements v. Booth......ccoovveiiieinnecnn
Clements v, Simmons...
(loninger v. Motor Lines................ 82
Coats v. Wilson, Inc. ....cccoeniieeniiinn 76
Coble Construction Co. v. Hous-

ing Authority...coviiciiiiininnn 261

Comr. of Revenue, Rubber Co. v. 170
Commissioners of Durham, Fox v. 497
Conner v. Rubber Co. ......cocvverveennnn, 516
Conner, 8. V. vvieecceeniinnneee . 109

Constantian v. Anson County......... 221
Construction Co. v. Housing
AUthority 261

Construction Co., Noland Co. v. ... 50
Constructors Supply Co., Scar-

borough v. ..ccoceeies 285
Coppedge, S. V. v 590
Corbett, Vincent v........ccoeverveneireenn 469

xiit



xiv CASES REPORTED.
PAGE PAGE
Cornelius v. Albertson......c.ocneeens 265 | Eller v. Board of Education.......... 529
Cotton Mills, TilliS V. .ccevveiriniinnnens 587 | Elliott v. Owen......... . 684
County of Anson, Constantian v... 221 | Etheridge v. Wescott... .. 637
County Board of Education, Everett, S. V. v, 596
Joyner v. reeeeraranenes 164
Cox, 8. V. e . 57 r
Creed, Shinault v - 217 | paulkner Neon & Electric Co.,
Crisp, 8. V.o, e 407 LALES V. coivverireeeinesrernrenreeansssnns 653
Croft Steel Pxoducts, Inc., Har- Fike, Nance v. oo, .
TINGEON V. (s 675 | Finance Co., CAtES V. covvvverrrrecrenronns 277
Crumlin, 8. v. ... - 895 | Finance Co., Phillips V. .oo.eorersrverrenns 220
Currin, Trust Co. v. .vivivrenvernnnnnn 102 First National Bank, Poindexter
Ve tereeervntr e et e s e s ern e e rars s e ssre e 191
Fleishel v. JeSSUD..cccoviivrrnirreccrecniiens 451
Daniel, AtKiNg v. c.cooovvieiinnnnnnrininnn Fleming v. Twiggs. .. 666
Daniels, S. v. ....... FloWers, S. V. covcvmverreeerenvvnenerns .77
Davis v. Hargett. Flynn v. Highway Commission...... 617
Davis, Harris v. .. Foster, Stanley v. ..cccovvevrvenveninienns 201
Dayvis, Price v.. Fox v. Commissioners of Durham 497
Davis, S. v. ... France, Blevins v. ...cccocvviiiinninnene 334
Davis, Tynes v. ... Freezer Locker, Zimmerman v. ..... 628
Dawson, Hinson v. ... . Furlough v. OWenS.....coeveevveneereenens 483
Dawson, McLamb V. ..o 626
Dayton Rubber Co. v. Shaw, G
Comr. of Revenue. . ..cociuiiinnenns 170 Gamble, In re.......
Department of Motor Vehicles, Garage,’ Inec., Jeffrlesv """"""""""
Jenkins v. ....... evreeerenreeenee Gardner, BUIDS V. ... .
Department of Motor Vehicles, GATNET, S. Vo ooeeeveerereiresesersessronees 79
LIOWE V. erveeerierireeninnesisreniaesinsaeens 353 General Aceident Fire & Life
Dew, Easox'l 2SO 571 Assurance Corp., Watson v. ...... 696
DeWeld Mica Corp., Hall v. . 182 General Blection, Advisory
Di Capadarso, WillcoX V. .cceceviinenn 741 Opinion in re..
Dickson Transfer Co., Burrell v. .. 662 Gilliam, Long v.
Dillahunt, S. V. .., 524 Grant v. Toatley
Dillingham, Wilks, Inc. v. . 522 | Greensboro, Utilities Commission
Doby, Brown v. .. 746 Ve cerretrrrreteeet e rerreeereteeeressarersttas 247
Dockery, Military Academy v 427 | Griffin v. Insurance Co. . 484
Duncan, S. V. .oeerinnenneenens . 874 | Griffin v. Springer......... 95
Durham, Blalock v. ..... - 208 | Grifith Finance Co., Cates V. ....... 277
Durham, Commlssmners of, Fox v. 497
Durham Housing Authority, Con- H
STEUCHION CO. V. oo 261 | HAIET, 8. Ve ooovecrosereesresssreessessens 506
B Hall v. Mica COTD. cocvvvevreeerienrernns 182
Hammer v, Brantley.......cccmineniien 71
Fason v. DeW. ... 571 | Hardy & Newsome, Inc., v. Whed-
F.dgerton, Board of Education v. 576 DO wrivirrerererretine s snnsreneieasesie 682
Fidmundson, 8. v. ... - Hargett, Davis V. ..ccivininnnnn, 157
Edwards v. Butler.... - Harrington v. Steel Products, Inc. 675
Electric Co., Liles V. coviinniniieanns 653 | Harris v. BrileY..eevnnnenscensens
Electronics Co. v. Radio Corp. ...... 114 | Harris v. Davis.....

Elizabeth City Freezer Locker,
ZiMMETMAaN V. .coocnmmnininnennninen 628

BRarris v. Upham.. .
Hart v. MOtorS....coccvvviiiiniiiiininrinnnn




CASES REPORTED. Xv

PAGE
Harvey, S. V. viiinecnieeeseinnenns 693
Hassett Mining Co., Phillips v. ...... 17
Hayes v. Ricard............... 313
Heating Co., Butler v.. e D25
Hedrick v. AKerS...ciciiiiinivcnnniinn 274
Helms, Rankin v. ..vvviinneninen, 532
High Penn 0Oil Co., Causby v. ....... 235
High Point, Thomasville & Den-
ton R, R., Jessup v. .....ceivevnnnninne 242
IHighway Commission, Flynn v. ... 617
Hill v. Spinning Co. ..ovvveiveiniciiiennnes 554
Hill Spinning Co., Hill v. 554
Hinshaw v. Mclver......... 256
Hinson v. Dawson......... e 23
Holcomb, In re Will of........... .. 391
Housing Authority v. Brown.......... 592
Housing Authority, Construction
CO. V. i rneesiesrenesasessessrasnnes 261
Howard, Armstrong v. ..o 598
Hyder v. McBride.....oieniinine. 485
I
In re Advisory Opinion... .. 748
In re Gamble ....coociine ... 149
Inre Will of Holecomb....coosrenreennes 391
Insurance Agency, Surrattv. ....... 121
Insurance Co., Griffin v. ...... . 484

Insurance Co., Jarvis v. ... .. 691

Insurance Co., Scarborough v. .... 502
Insurance Co., Stanley v. ...cceeenee. 700
Insurance Co., Wright v. ..cccceeenn. 361
Inter-Ocean Insurance Co., Griffin
Ve ittt e s e st ra e e s snn 484
J
Jackson County Board of Educa-
tion, Stephens v. ccvnevneeninees 481
Jarvis v. Insurance Co. ....ccccevrnreenns 691
Jeffries v. Garage, Inc. ......ccccviuennenn 745
Jenkins v. Department of Motor
VehiCles ..ccciininiennennennnenieeninnn 560

.. 422
. 441
. 441

Jenkins v. Trantham..
Jernigan, Brothers v,
Jernigan, Skinner v

Jessup, Fleishel v. .. ... 451
Jessup v. R. R coovvniiecccineeninnnnns 242
Johnston, Travis v. ... 713
Jones Plumbing & Heating Co.,
BUtler V. ovieviverniecvinesnninnneinenne, 525

Joyner v. Board of Education........ 164

K PAGE

Kay, S. Vi v nresineeens 117
Kellogg v. Thomas. .
Kindley, Merrell v.

King, Veasey V. .o, 216
L

Lambert v. Bland........ccceevcencvnnnennn. 283

L.ambeth Insurance Agency, Sur-

TALE V. e 121
Lance, S. v. oo, . 453
Lawson v. LAWSON......cveververerenernens 689
Laxton Construction Co., Noland

CO. Vi it e 50
Ledwell, 8. V. cvvvivnniiisinnrnneeernnnenns 11
Lieb v. Mayer....ovmininienininenneins 613
Liles v. Electric Co. 653
Link, 8. v. i 11
Long v. GilliaM....cccovvinvicrinvnenieerinnns 548

Lowe v, Department of Motor
Vehieles .o

Lucas, S. V. oovveveeennnen,
Me
MacFarlane v. Wildlife Resources
COML it neniee 385
McBee, Waters v. ....ccovvvvvennann. . 540
McBride, Hyder v. covviievvnnnnen,
McClure, Royal v. ..
McCullough, 8. ¥. e
McDowell County Board of Edu-
cation, Joyner v. ..., 164
MelIver, HinShaw V. cvvcvoneieineenns 256
McIl.amb v. DawWSON....covveveiieirneennin, 626
McLamb v. Weaver.... 432
McNair v. Richardson.. e 65
MceNeely, S, V.o 737
M
Mayer, Lieb V. ccccvmviveninnnieinecncnens 613

Mercury Insurance Co., Wright v. 861
Merrell v. Kindley..

Merritt, S. V. coeveveees . 687
Mica Corp., Hall v. ......ooenueee 182
Military Academy v. Dockery. 427
Millikan v. SImmons........cecven

Mills, S. V. v
Mimidis v. Papoulias........c.cceevivennne
Mining Co., Phillips V. .cccccevvrverrinnne 17
Monteith v. Welch......... 415
Moore, Peel V. .ovviccievenvenere i 512
Mooring, 8. V. v 624
Motor Lines, Cloninger V. ........... 82



XVi

CASES REPORTED.

PAGE
Motor Vehicles, Department of,
JenKiNS V. evvceviveiiiniieniensnee e 360
Motor Vehicles, Department of,

LOWE Voo 303
Motors, Hart v. ... 84
N
Nance v, Fikeo..... 368

National Bankers Life Ins. Co.,
SEANIEY V. i e 700
Neece, Paul v . 565

. 252

Neill, 8. Vo
Neon & Electric Co., Liles v. .......... 653
Noland Company v. Construction

O, e e 50
Norfolk Southern Railway Co,,

RICH V. oo 175
N. C. Dept. of Motor Vehicles,

JenKins V. eveeriiiiiiiireieenneenenennane 560
N. C. Dept. of Motor Vehicles,

LOWE V. (e 353
N. C. State Bd. of Education v.

WILLHAMS oo 599
N. C. wildlife Resources Com.,

MacFarlane v. ..o 385
Nuckles v. Bank............ieinn 398

(a]

Qil Co., Causby V. covveireririecnnnenn 235
il Co., Sanford v..
Outlaw, S, v. ...

Owen, Elliott v. ...
Owens, Furlough v. ...c.ooieeeeen

Pack, Ausband v. ...
Papoulias, Mimidis v. .........
Paris v. Builders Corp.
Paul v. Neece....c.cvvueenn
Peed v, Burleson’s, Inc.
Peel v. Moore
Pegram. Wright v. ... 45
Penngylvania Threshermen &
Farmers’ Mut, Cas. Ins. Co.,
JArvis V.
I'hillips v, Finance Co. ....

Phillips v. Mining Co. ..ooovceivinininnns 17
Plumbing & Heating Co., Butler v. 325
P'oindexter v. Bank....... .19
Powell, S, V. cccernnnnnn, 121
Price v. Davis..c.cccccovennnne . 229

R PAGE
Radio Corp., Electronics Co. v. ... 114
Radio Electronics Co. v. Radio
Corp. .. 114
R. R, Jessup v . 242
R. R, Rich V. 175
Rainey, S, Voo 120
Rankin v. Helms
Realty Co., Schoenith v. ... 601
Register, 8. v. v 480
Reynolds, 8. V. vvirerirrreeeeeeiiiennens 252
Ricard, Hayes V..o 313
Rich v. R.R. e, 175
Richardson, MeNair v, .o, 65
Riddler, 8. v. .....ooennns w8
Ridge v. Bright......... . 345
Robinson v. Thomas. 732
Rogers v. Brantleyv................cooeeoe . 744
Rowell, S, ¥, e 280
Royal v. MceClure......... 186
Kubber Co., Conner v. ..........c.ccoovvn. 516

Rubber Co. v. Shaw, Commis-
sioner of Revenue

Ryals, S. Vi
S

Ranford, Bryan v. ... . 30
Sanford v. Oil Co. .oveveeirenene 388
Scarborough v. Insurance Co. ....... 502
Searborough v. Supply Co. ... 285
Scarborough v. Veneer Company... 1
Schoenith v. Realty Co. ..., 601

Security National Bank, Nuckles
v

Shaver v. Shaver...
Shaw, Comr. of Revenue, Rubber

C0, V. vt
Sherrer, S. V. oveninnieanennn.
Shimer v, Traub.....
Shinanlt v. Creed........
¥immons, Clements v.
Simmons, Millikan v, ...
Simpson, S, V. i
Risk, S Ve
Skinner v. Jernigan,
smith, Woolard v. ...
Southern Oil Co., Sanford v.
Sparrow, S. V..
Sparrow, S. V...
Spinning Co., Hill v. ........
Springer, Griffin v, ..
Stanley v. Foster...




<

RABRAARBRRRRRRRRARARARLRDLERANRR RN DL LRLE

MERAREARRDLE R AL

I T T T B T T B B BT

. Daniels ..
. Davis
. Dillahunt
. Duncan ...
. Edmundson
. Everett
. Flowers .
. Garner
. Hairr
. Harvey ..
. Kay
. Lance .....
. Ledwell .
. Link

. Lucas
. McCullough

v. McNeely ... 737
v. Merritt ..

v. Mills .......

v. Mooring ...

v. Neill .......

v. Outlaw ...

v. Powell ...

v. Rainey ...

v. Register ..ciiiiiviiiiinicienns 480
v. Reynolds ....ccccovvinniiniiccininn, 252
v. Riddler .

v. Rowell

V. RYAIS v eereene i

v. Sherrer ..

V. SIimpPSon .ccoocvevieericeen e 325
V. SISK oo 252
v. Sparrow .. 81
v. Sparrow .. 623
v. Stevens ... 40
v. Stephens .. . 380
v. Sutton ... 679
v. Thomas .... 212
v. Thompson ......cocninienninen. 282

CASES REPORTED. xvii
PAGE PAGE
‘tanley v. Insurance Co. ....ccovereennn. 700 | S v, Underwood ....oocooviveeeencceneeniinns 68
v. Arthur ... 8. v, White oo
v. Arthur ... S, v, Williams
v. Barfield . Ntate ex rel. Utilities Commission
v. Barham .... V. (3reensboro......cccoviviciinrinninnns 247
v. Baucom ... State Board of Education, Brad-
v. Braswell ... SHAW . oo 393
v. Cannon .. State Board of Education, Steph-
v. Cauley .. BIIS V. oveeervierenrireiensnssnnnssnnscresesesnns 481
Vo COnner . 1 State Board of Education, Wil-
V. Coppedge ...ovveiiniiiiiieenne 590 VATAS Vo oo 599
v. (‘:Oj“ """"" State Highway and Public Works
V. CTISD coviviviiiicinniiininicninns Comm., FIFDN V. eoveevererrrreerereern 617
v. Crumlin

State Trust Co. v. Toms . 645
Staunton Military Academy v.
Dockery
Steel Products, Inc., Harrington
R OO OSSP PO U PUPRPUOPPPROPRN 675
Stephens v. Board of Education.... 481
Stephens, S. v. 380

Stevens, 8. v. . 40
Super Service Garage, Inc., Jef-
FrIes V. covvervioniinrecn e ece e 745
Supply Co., Scarborough v. ............ 285
Surratt v. Insurance Agency.......... 121
SUtton, S, V. e 679
T
Talbert, Tillman v. ... 270
Thomas, Kellogg V. .cc.ccverericeiininnes 722
Thomas, Robinson v, . 732
Thomas, 8. V. .ovvviieeiennennes . 212
Thomasville Motors, Hart v. . S4
Thompson, S. V.., 282
Tillis v. Cotton MillS.......ccovvivieinnn 587

Tillman v. Talbert...
Toatley, Grant v. .
Toms, Trust Co. v.
Town & Country Realty Co.,

Schoenith v. ..o, 601
Transfer Co., Burrell v, .. 662
Trantham, Jenkinsg v, ...... 422
Traub, Shimer v, ... ... 466
Travis v. JoOhnStoN......ce.oveevveveeinnianns 713
Trust Co. v. Currin......cccoovvevevrnnnnns 102
Trust Co. v. Toms.....

Twiggs, Fleming v.
Tynes v. Davis.....cccivevinncninnnennns 5

Underwood, 8. v



xviii CASES REPORTED.
PAGE PAGE
United States Rubber Co., Conner Wescott, Etheridge v. .ccccovecvnnninne 637
R 2OV 516 | Whedbee, Hardy & Newsome, Inc,,
Upham, Harris v. ..o, 477 Ve trrrereeenessitnt et bt 682
Utilities Commission v. Greens- White, S, V. oo 73
DOTO virieveeenieeerrieeinreereceeeeenreesennaeinne 247 | 'Wildlife Resources Com., Mac-
Farlane v. e, 385
Vv Wilks, Ine. v. Dillingham. .. 522
Veasey v. KilZ oo 216 | Willeox v. Di Capadarso........ e T41
Veneer Company, Scarborough v. 1 W311%ams v. Board of Education.... 599
VINCONt V. CODELE.rverrrrereerrescnnns 469 | WIHAMS, 8. V. oo 459
Wilmington Housing Authority v
W BrOwWh coocviierrrcireeniineesssenesiiiessans 592
Wilson, Inc., Coats v. . 16
Wachovia Bank & Trust Co. v. Winfrey, Warren v. ... 521
(9715 4 ¢ TP OPSRIP .. 102 | Winston-Salem First National
Ward, Blanchard v.. . 142 Bank, Poindexter v......c.cocnie 191
Warren v, Winfrey.......onninn 521 | Woolard, Cherry v..... .. 603
Washington, Alford v. ... 132 | Woolard v. Smith.........cccnvins .. 489
Washington City Board of Edu- World Insurance Co., Scarbor-
cation v. Edgerton.........covveennne. 576 OUZN V. cccvivirrvvivincvceviccrrisrinrisisirnnns 502
Waters v. McBee....ooovveirnee . 540 | Wright v. Insurance Co. ...c.cccevniivennn 361
Watson v. Assurance Corp. . . 696 | Wright v, Pegram....ccveiviinieinnn, 45
Weaver, MeLamb v. ..o 432
Weissinger, Browning v. ..o 471 Z
‘Welch, Monteith v. ...ccccvvnnieniinniies . 415 | Zimmerman v. Freezer Locker...... 628

DISPOSITION OF APPEAL FROM THE SUPREME COURT OF
NORTH CAROLINA TO THE SUPREME COURT OF
THE UNITED STATES

Hudson v. R. R., 242 N.C. 650, petition for certiorari denied 28 May,

1956.



CASES CITED

A
Abbitt v. Gregory...ccccvricviiinreennnen,
Abell v. Power Co. ...... .
Adams v. Service Co.
Ahoskie v. Moye.........
Aiken v. Sanderford..........cccerirrane

Aldridge v. Hasty.....
Alford v. Washington.
Allen v. Allen.....c.ovirnns
Allen v.
Allen v. Gooding.......ccoveeneee
Allen v, Hewitt...
Allen v. Parker... .C.
Allen v. Salley....cccveirerecicnneninnnn 179 N.C. 147 it cccettennrcreessreee e ssiiinesns 558
Allgood v. Trust Co. cuoevvenrvnrreeenns 242 N.C. B06...ccovirrerrenrieremrecornnnnicesssnsnissnin 431
Amick v. Lancaster.....

Anderson v. Atkinson .C.
Anderson v. Heating Co. w..vvvinens 238 N.C. 138..iicccrrirrrrirerinnneniresesseesssenseresiineones 588
Anderson v. McRae....couiinmniinenn

Andrews v. Andrews
Andrews v. Bruton...
Andrews v. R. R. .....
Andrews v. Smith..
Ange v. Ange......coues
Armstrong v. Short..
Artis v. Artis......oc.
Asheboro v. Miller.......
Ashley v. Chevrolet Co.
Assignment of School Children,

Atking v. McAden..
Avery v. Stewart....
Aycock v. Cooper....
Ayers v, Banks....
Aylor v. BATNeES. vicninnennninninn 242

Bagging Co. v. Byrd
Bailey v. Bailey......
Bailey v. Davis.......
Bailey v. Michael...
Bailey v. R. R. .......
Baker v. Varser.,
Baker v. Varser......
Baldwin v, Hinton.
Ballew v. R. R. ......
Bank v. Bryan ..
Bank v. Burns ......
Bank v. Dorteh ...covimiiiiniienn



XX CASES CITED.

Bank v. Hall .evviciicienniiineninn
Bank, Tt re
Bank v. Insurance Co.
Bank v. Newion ...cvneenininnn
Bank v. Sauls ......
Bank v. Watson ..
Barbee v, Edwards..
Barlow v. Bus Lines
Barnes v. Saleeby....
Barnette v. Woody...
Barrett v. Barnes.........

Bartlett, In re Will of...
Batchelor v. BlacK....cuieeeninnn

Batchelor v. Overton......ccueeivecnnes i
Batten v. Aycock
Battle v. Cleave......cimimnnniniiinnnn
Batts v. Sullivan........nnnne,
Beach v. Patton....
Beam v. Bridgers..
Beam v. Gilkey.........

102, 145, 207, 613

Beard, In re Will of '.C. PV PUPPPU 599
Beck v. Bottling Co. ', .. B587
Becton v. Dunn........ 18T NG, 589uiiiirieiiriinineeiree i rrerecreennesnnscsees 181
Belcher v, Grimsley....oeivineinnn 88 N.C.  88.iicciiriiirnieiiresseereeernreessnnennes 575
Belk’s Department Store, Inc., v.

Guilford County.....cccceevvenrens
Bell v. Bank .........
Bell v. Brown ... 2 .
Bell v. Dewey Brothers, Inc. ...... 236 N.C. 280...ccciicrreiicciirienierreeenriressnies e 634
Bell v. McCoin .evvievireccnnnicennenns
Bell v. Machine Co.
Bell v. NIVEIS .cvvceenieeieeninriieeennes
Benton v. Lumber Co. .....ccoovnueernnns

Bernhardt v, Brown...
Berry v. Lumber Co..
Best v. Best..coonien
Best v. Mortgage Co..
Bitting v. Thaxton........
Bladen County v. Breece.
Blake v. Tea Co. wcvvinns
Blalock, In r€...eeeen.
Blankenship v, English
Bledsoe v. NiX0N.....ocovirens

Blowing Rock v. Gregorie...
Board of Education v. Allen..
Bobbitt v, Haynes........ocoernes
Bobbitt v. Stanton...
Boles v. Caudle....
Bolich v. Ins. Co..
Bond v. Bond.......cccoennnnne 194 N.C. 448.
Bonitz v. School Trustees

100, 102, 148

Boone v. Sparrow.......... 235 N.C. 396:... 179
Bost v. Metcalfe .. 219 N.C. 607.... 22
Bost v. Smith.......... . 26 N.C. 68... 272



CASES CITED. xxi

Bottling Co. v. Shaw, Comr. of
ReVENUE oo
Boyer v. Jarrell...,
Braddy v. Elliott......cceeu...
Bradham v. Trucking Co..
Bramham v. Durham.......
Brendle v. R. R. ......
Brett v. Davenport..
Brigman v. Construction Co.
Brinson v. McCotter.............
Briscoe v. Power Co. .
Brite v. Lynch................ .
Brittain v. Blankenship.........occcoeees
Brooks v. BrookS.......ouinenin.

Brown v. Dail......cccovvcnininiiieninnnnn
Brown v, Mitchell
Brown v. Ward.....
Bruce v. Nicholson.,
Bryan v. Lawrence..
Bryant v. Shields........
Buchanan v. Buchanan.
Buchanan v. Highway Com.
Buick Co. v. Rhodes.............
Bullington v. Angel.....
Bullock v. Crouch..............
Bumgardner v. Ience Co.
Bundy v. Powell
Burnett v. R. R. ........
Burnsville v. Boone....
Burroughs v. McNeill....ooovveivevenes .

Burton v. Ins. Co. ccovvevrcrveniiniennienens 198 N.C. 498 e 368
Bus Co. v. Products Co. .....
Butler v. Fertilizer Works............
Butner v. Spease.....eeinnnionin.
Byrd v. Express Co. ..
Byrd v. Southerland..
Byrd v. Thompson.....c.micninn

C. T. H. Corp. v. Maxwell, Comr.
Of ReVENUE....cccvviirierrirerircnirnsinnns

Cahoon v. Everton..

Caldwell v. Caldwell

Cameron v. Cameron

Campbell v. Cronly

Campbell v. Cronly.......coevvivinnnas

Campbell v. McArthur........o 9 N.C. 33 98

Cannon v. Nowell........

Card v. Finch....oveeeeen

Carlisle v. Carlisle

Carnes v. Carnes.........

Carpenter v. Carpenter.........oovens 244 N.C. 280.....coccviviiiiniiniiininicinn 311




xxil CASES CITED.

Carraway v. Lassiter.....cc.ooeevens 139
Carson v, 0ateS..ereeniicciinccnnns 64
Carter v. Insurance Co. ....ooeveeennnes 242
Carter v. Reaves........... 167
Casey v. Barker......... .219
Cathey v, Shoemaker..........ccevneen. 119
Caughron v. Walker..........c.ovvvennnnne 243
Cecil v. Lumber Co. ....coveuee. .197
Cedar Works v. Lumber Co. ........
Chadwick v. Dept. of Conserva-
tion and Development................
Chambers v. Oil Co. ........
Chambers v. Payne.............
Chamblee v. Broughton......
Cherry v. Williams.......
Cherry v. Woolard........ .
Childress v. Lawrence......ccceeeeenecann
Chinnis v. Cobb...iiiiiieriiininnnnns
Christmas v. Mitchell...
Church v. Refining Co. .
Clark v. ClarK.....cccovnieinirisiinnnins
Clark v. ClarK.....cvveenvenviecrceeennens
Clark v. Homes.............
Clark v. Woolen Mills.
Clay v. Ims. Co.......
Clement v, Clement..
Clinard v. Brummell
Cobb v. Edwards....
Cobb v. Morgan...
Cofield v. Griffin.....
Cohn v. Chapman..
Cole v. Trust Co. ...ueeee.
Collier v. Nevill.............
Colling v. DaviS....ccvcrnienens
Collins v. Highway Comm. .
Combes v. AdamsS....cccovrivernnvcnreninnns
Commercial Solvents v, Johnson..
Comrs. of Roxboro v. Bumpass....
Conn v. R. R. crvvevririciiieeniiiieniinn,
Conrad v. Foundry Co. ......... .
Constantian v. Anson County.......
Construction Co. v. Housing
AUthority .vvvvervicrrrcicrerresinrenaine
Construction Co. v. Ice Co. ...
Convent v. Winston-Salem...
Cooper v. WarlicK......ccoeeevenns
Cottle v. Johnson..............
Cotton Co., Inc., v. Reaves.
Coulbourn v. Armstrong.... .
Coward v. Chastain......coenenns
Coward v. Coward.. .o
Cox v. Freight Lines.......
Credit Corp. v. Satterfield.
Creech v. Creech..............




CASES CITED. xxiii

651
518

Creed v. Marshall....
Creighton v, Snipes.

Crotts v. Thomas..... 642
Crouse v, Vernon...... . 107
Crump v. Morgan.....c..eeues ... 305
Crutchfield v. Thomasville.. e 390
Culbreth v, Britt Corp. .... .. 129
Currie v. Mining Co. .covveeriniensinnnas 877
Currier v. Lumber CoO. ...viineinnne .. 553
Cutler v. Winfield.......ieumerenrmmsissrn 577

Daniel v. BaSS..cieiernmoniommen
Daniel v. Gardner
D’Armour v. Hardware Co.
Davis v. Bass ....occviviiinnees
Davis v. Frazier ...
Davis v. Light Co. ..
Davis v. Shaver.....
Davis v. Warren ...
Dawson v. Ennett....
Deans v. Deans......
DeHoff v. Black...........
Dellinger v. Bollinger....cuiunenen.
Dellinger v. Clark.....covevecrvvsniennnns
Denny v. SHOW...cmmermesinseiiessisssnae
Dependents of Thompson v.
Funeral HOmMEe....ovoviremvuneninrivananes
Development Co. v. Braxton........
Distributing Co. v. Burlington
Dixie Lines v. Grannick........ceue...
Dobias v. White...ccoiirinnsnniicirnnena
Donlop v. Snyder.. .
Donnell v. Cox.......
Douglass v. Brooks..
Dowdy v. Dowdy......
Downing v. White,
Dudley v. Tyson....
Duke v. Campbell..

Dull v. Dull....cooeeennee

Duncan v. Carpenter...... . . .
Dunlap v. Guaranty Co. ... 202 N.C. 651...ccccvriieveeerecrirerceenrenns 264, 263, 589
Dunn v. WilS0N....cuiiiineneseeseensnonnens

Dupree v. Dupree...........

Durham v. Cotton Mills.
Dwiggins v. Bus Co. ......

Dyche v. Patton

E
Early v. Basnight & Co. ...cviviiinine 214 N.C. 103..c oo 659, 660
Early v. Early.....vmmnien, 184 N.C. 258.ciiriienicinnirivvsinneenie i 147, 148
Early v. EleF. . 243 N.C. 295...ccoimirrriririeennccensnnesnesossneiessnsnins 217

Eason v. EasSOl....ccuveennneerinesinecnrones 159 N.C. 339..iiciiiirireinnenieneenreenenernenenn, 184



xxiv CASES CITED.

Edgerton v. Aycock.
Edwards v. Edwards
Edwards v. PhillipS.....cc.coeevvevriinens
Edwards v. Raleigh
Edwards v, Vaughn...
Electric Co. v. Motor Lines...........
Elledge v. Welchuiiviicccnnneeennn,
Elliott v. Board of Equalization..
Ellis v. Ellis
Ellis v. R. R. oo, .
Emery v. Insurance Co. ...cccveenenn. -
England v. Garner........cccoeevveeenns N.C. . 722
Erickson v. Starling. . .
Evans v. Freeman...coccveeveeeneenens : .C. 536
Evans v. Johnson........c.c.ccoovnviinneens
Evans v. R. R. ........
Everett v. Receivers........cmvennnne P
Ex parte McCOWN...c.oovvvvvreeiienennnnnns

Faison v. Odom.....cceevicceviinecinnnnnnes
Fashion Co. v. Grant.......ccceuveneen.
Feezor v. Siceloff.......
Ferguson v. Asheville..
Fertilizer Co. v. Eason
Fields v. Ogburn...........
Finance Co. v. Holder.
Finance Co. v. Trust Co.
Fishel v. Browning...........
Fisher v. Tus. Co. cvvvvvenrcniinninieniens
Flanner v. Saint Joseph Home....
Fletcher v. Trust Co. cvvvnevinnenens
Floyd v. Highway Commission....
Food Co. v. Elliott.....ccoccvnvicnninnnnns {
Ford v. Blythe Bros. ...
Forsyth County v. Joyce.
Fortune v. Hunt............o..
Foster v. Allison Corp.
Foster v. Hyman...........
Foster v. Woodfin.......ccoeveirvnnieennns
Fowler v. Atlantic Co. ..evveervnnen, 234
Fowler v. Fowler .
Francis v. Edwards.......ccvnivinnneees
Francis v. Wood Turning Co. ......
Freeman v, Belfer..............
Freeman v. Rose.....
Freeman v. Thompson. .
Freshwater v. Baker....o.ccccennienns 5
Fry v. Utilities Co. c.coovvvvrevvivniennnes 183
Furst v. Merritto ..o, 190

Gabriel v. NeWtON....coorviviiiiiinnnens 227 N.C. 314t 212



CASES CITED. XXV

Gaither v. Hascall-Richards

Steam Generator Co. ...ccoverveeene.. 121
Gallimore v. Thomasville..
Galloway v. Carter..........
Galloway v. McKeithen..
Gant v. Crouch............
Garrett v. Kendrick..
Garrett v. Rose........
Garrison v. Cox...
Garrison v, Williams...
Gathings v. Williams......
Gault v. Lake Waccamaw
Gaylord v. Gaylord.......ceeeevevenrenins
Gaylord v. McCoy......
Geddie v. Williams.
Gettys v. Marion.............
Gibson v. Insurance Co.
Gibson v, Whitton........
Gilchrist v. Kitchen.,
Gill v. Porter..........
Glisson v. Glisson..
Glover v. Dail...cvviceircciinirnnenians .C.
Gore v. Columbus County.............. 232 N.C. B36....cuieeriiiiiiieriniien e 225
Gossett v, Ins. Co. ..coes "
Gough v. Bell.occoiriiviincincinns
Graham v. Floyd.....occovvcnniriininennn,
Graham v, Gas Co.
Grant v. Grant............
Grantham v. Grantham.
Green v. Rountree.......cccoeeit
Greene v. Bd. of Education..
Greene v. Dishman
Greene v. Spivey.....ee.
Greenlee v. McDovwell..
Greer v. HayeS.ooocoviiiiniiiniinnnnns
Greer v. Lumber Co. ...cocovvernnnnen,
Griffin v. Barnes
Griffin v, Jones....covviiniiicnnn
Griffin v. Light Co. wiccvrvvvvvireriiienn.
Griffin v. Springer..
Griffin v. Thomas... .
Griggs v. Griggs..... ..213 N.C. 624...
Grissom v. Pickett.
Gudger v. White.....
Guerin v. Guerin....
Guest v, Iron & Metal Co..

..403, 406,

141 N.C. 507...
208 N.C. 457
241 N.C. 448

Guy v. Harmon..........eeeuees ..204 N.C. 226...

Gwaltney v. Timber Co. ..covevvennn. 115 N.C. 579

Gwathmey v. CasSON....cccvicvininiinins 74 N.C. 5
H

Hall v. Misenheimer......ccoovvieniinns 13T N.C. 183 e e 686
Hall v. Odom.... :
Hall v. Quinn.......ccooivviinneninnenen,



xxvi CASES CITED.

Hall v. Younts...coooevvenecnnecvoreecennns
Ham v. Fuel Co. ....
Hamilton v. Henry
Hampton v. Griggs
Hancammon v. Carl......c..cceerveenn 229 N.C. B2ttt ecciessinees 558
Hansley v. R. R. .......
Hansley v. R. R. ccoviienvcciienninns
Hanson v. Yandle.......cuneeen,
Hardison v. Lumber Co.
Hardware Co. v. Lewis..
Hare v. Weil.............
Harrell v. Welstead....

Harrill v. Refining Co. ......... .
Harris v. Board of Education.......
Harris v. Board of Education.
Harris v. Distributing Co. ......
Harris v. Fairley....
Harris v. Harris..
Harris v. R. R. ...
Harrison v. Dill.... .....
Harrison v. Hargrove.
Harrison v. Hargrove.
Harrison v. R. R. ........
Hartley v. Smith.......
Hatcher v. Clayton...
Hatley v. Hatley..coovverriieinieecennnns
Hayes v. Elon College........covcvenrnne.
Hayes v. Wilmington.. .
Heath v. Kirkman.....n.
Heath v. Manufacturing Co. ........ LC. 215,
Heath v, Morgan........ceeeeeeeens

Hedgecock v. Ins. Co.
Hegler v. Mills Co. ...
Helsabeck v. Grubbs...
Henderson v. Henderson...
Henderson v. Henderson...
Herring v. Lumber Co. ........
Hicks v. Manufacturing Co. ...
High v. Pearce......occccvverirenene
High Point v. Clark....
Highway Com. v. Brann...
Hill v. Greyhound Corp. ...
Hill v. Hotel Co. ..........
Hines v. Moye......... .
Hines v. ReynoldsS....cccccnvenrivnnsennn
Hines v. Williams.....
Hinshaw v. Pepper... .
Hingon v, DawWsOD.....cccveriienrornnnene
Hinson v. Dawson....ccevcieiinnnnnn. 4
Hinson v. Shugart. .
Hinton v. VinsoN....ereeiinniiennns
Hobbs v. Drewer......mreeinnn.
Hobbs v. Goodman . .C. .
Hoke v. Greyhound Corp. ............ 227 N.C. 8T4ucriienvririreenerenracns 313, 343, 664, 665

293, 294, 301, 304,




CASES CITED. XxXvil

Holland v. Strader.......cemeenne
Holloman v. Holloman...
Holloway V. GIeeN.....ccreerrsversres
Hollowell v. Dept. of Conserva-

tion and Development................ 206 N.C. 208......ccceeimnirimiimmrrnninesniineesscnsnesnn 88
Holmes v. R. R. ...cccvevees
Holton V. LeC..viiinnniniciieaninninn
Hood, Comr. of Banks, v. Realty,

TNC. crsirnniinieonsesmesssiisssreien 211 N.C. B82....ccviiiiiininemiisenmniniissniensnessns 500
Hood, Comr. of Banks, v. Motor

CO0. cvirvrrnrircaneasise s seesrtinersenanes 209 N.C. B08.....ocverriirecssirernioersresstonaossisessassns 665
Honeycutt v. Asbestos Co. .. - .
Hopking v. Crisp.oee.
Hopkins v. Hopkins.
Horne v. Edwards....
Horne v. Smith........
Horton v. Coach Co. ...cccounenee
Hosgpital v. Joint Committee........
House V. HOUSE....ourimminmmevrrciisiinnnes
Housing Authority, In re.........
Houston v. Monroe.........
Howell v, Credit Corp..
Howell v. Harris.....eee...
Howell v. Howell.....
Howerton v, Sexton....
Howle v. Express, Inc..
Hudson v, Silk Co. ...
Hughes v. Hodges....
Hughes v. Thayer....
Hunter v. Randolph....
Huskins v. Hospital....
Hutchins v. Davis...
Hutton v. Horton........cevns
Hyder v. Battery Co., Inc. ........... 242 N.C. BB3.riiiriviiiiieniiitnceninnisessssneeesanens 392

Ice Cream Co. v. Ice Cream Co...238 N.C. 31T, ciciiennnenennienienneceenensesnnissens 116
In re Assignment of School

ChilAren ..ccvcveevnveneeiereennmneresan
In re Bank .....ceinnenineoniniion.
In re Blalock ...........
In re Estate of Pitchi...
In re Housing Authority..
In re McGowan ...........
In re Powell ............
In re Publishing Co
In re Reynolds ......
In re Stokley .......
In re Utilities Co. ......
In re Westover Canal....
In re Will of Bartlett....
In re Will of Beard...




xxviil CASES CITED.

Insurance Co. v. Morehead ........209 N.C.

Insurance Co. v. Reid ...... 171 N.C.
Insurance Co. v. Wells ... 226 N.C. 5
Investment Co. v. Chemicals
LaboTafOTy vveevreecienieciiereneeiieennns 233 N.C. 2.t 589

Investment Co. v. Pickelsimer.
Irby v. Wilson...

Irvin v, Harris.....
Irwin v. Charlotte..
Isler v. Brown......
Isler v. MUurphy...ccoovvennicnncnnnns
J

Jackson v. JacksoN......cccovvviiviennnnns 105 N.C. 433 it eveesirecneereennes 451
Jackson v. ParkS...ieeninnnenns 220 N.C. B80..cciiiiiriiiicieeiieieir et ereerceeeenee 617
Jackson v. Powell... . .73
James v. Pretlow....... .242 N.C. L 177
Jefferson v, Jefferson... . . 207
Jeffries v. Parker.....cviiceevennns .75 207
Jenkins v. Duckworth & Shelton,

Ine. e

Johnson v. Andrews
Johnson v. Bell ...

Johnson v. Casualty Co. ..
Johnson v. Cotton Mills.
Johnson v. Finch ...
Johnson v. Gill ...
Johnson v. Heath ..
Johnson v. Ins. Co. .
Johnson v. Johnson ....
Johnson v. Kincade ....
Johnson v. Leavitt ..

-

Johnson v. Lee .o
Johnson v. R. R. cvcvvvvviiiiniinienns
Johnson v. Smith .

Jones v. Bland ......ccccceevrieniineennnnne
Jones v. Brinson
Jones v. Brinson ..
Jones v. Fowler
Jones V. JONeS .coocvevvieviicevenrinnennnns
Jones v. ..
Jones v. R. R, ooovcvivrvviceniiccniinneen
Jones v. Smith ....cooveviviinievnnnee,
Jones v. Whichard
Jordan v. Miller.........

-

Journigan v. Ice Co..
Jyachosky v. Wensil....occoeevrninnns
K
Kea v. RObesoN....ccovivvniivcaniinnecenne 40 N.C. 8T8 esree s esre e 98
Kearns v. Furniture Co. ......ccooeeee. 222 NLC. 438 e 518

Keith v. Bailey . .
Keith v. Wilder.......ooceevvivinnieninneenns 247 NL.C. BT2.iiiiiiiiiireeeniiee e e ennes 684




CASES CITED. xxix

Kendrick v, Ins. Co. ccvveeviiniiininnns 124
Kennedy v. Kennedy.
King v. Powell.....
King v. Scoggin...
Kinney v. Kinney...
Kinsland v. Adams....

Kirkland v. Mangum. ... 50
Kirkley v. Ins. Co. .... ..232
Knight v. Body CoO. woeeeevvecvriirinnns 214 N.C.
Knight v. Foster.....coiinvnvennnnn, 163
Knitting Mills v. Gill, Comr. of
REVENUE ..ooveveenirererrensenreesesniensenes 228 N.C. TO4..oeiiiirircir e s 175
Kornegay v. Miller....cccovevcennnennn 13T N.C. 659 i 232
L
Lackey v. R. R. cooiirviinieiiinrcniecns
Lamb v, Staples..ccnincnnnnn,
Lambert v. Schell... .

Lamm v. Crumpler.
Lancaster v. Bland.
Lance v. Cogdill.........
Land Bank v. Foster... .
Lassiter v. Lassiter.....c.ceecenieinnns
Lassiter v. JONeS. .o,
Laughinghouse v. Ins. Co.
Lavecchia v. Land Bank.......
Lawrence v. Hardy....ccveneen.
Lawrence v. Lawrence.
Lawrence v. Lawrence.
Leary v. Land Bank.....
Ledbetter v. English.. .
Ledford v. Ledford........cccccoovinnnen.
Lee v. Rose'’s Stores, Inc.
Lee v. Stewart. ...
Lenoir County v. Outlaw
Lewis v, Archbell
Lewis v. Ins, Co. .
Light Co. v. MOSS..cciccovereeiriiirinnens
Lindsey v, Speight....ccccoviininin.
Lineberger v. Gastonia .
Lipinsky v. Revell.....ccoiiiiniinnnnn
Long v. Ins. CO. covvvveviniireniirieecnns
Lovin v. Hamlet........ooovvccnniinnennne
Lowe v. Department of Motor
Vehicles .veenriccirnnnnineann. . C BB 564
Lowery v. School Trustees . ..224, 226,
Lumber Co. v. Atkinson ............
Lumber Co. v. Branch ........c...... i
Lumber Co. v. Hayworth ...
Lumber Co. v. Herrington .

Lumber Co. v. Wilson ...... .
Lunceford v. Association.............

Luttrell v. Mineral Company........220 N.C. T8Z2......ccciiiiiiiiiiiiiiinriie et 358



XXX CASES CITED.

Lutz Industries, Inc. v. Dixie

Home Stores ..
Lyerly v. Griffin.....
Lyerly v. Wheeler..
Lykes V. Grove...coumiiinneiniionn.

MacClure v. Casualty Co. ....ccccvuun.
McCabe v. Cas, Co. ..o .
McCall v. Lee..........
McCall v. Webb.........
McCanless v. Ballard..
McCown, Ex parte....
McCoy v. Justice....
MecCoy v. Wood......
McCrowell v. R. R. ...

McCullen v. Durham......
McDonald v. McDonald.......ceeeeene
McDowell v. Blythe Brothers Co.
MecDowell v. MeDowell....ocovenienne
McGee v. Ledford....cuinieincncncnnn,
MeceGill v. Lumberton.....c.eeennn
McGowan, In re.........
McGowan v. Beach...
MclIntyre v. Murphy...
McKay v. Cameron......
McKee v. Lineberger
McKeel v. Latham....
McKethan v, Ray......
McKinney v. Deneen....
McKinney v. Patterson...
McKinnon v. Morrison....
McLawhon v. Briley....
McLean v. McLean....
McMillan v, Baker...
MecMillan v, Butler.....iveeinn.

McNair v. Finance Co. wveiiennenee.
McPherson v. Bank.........
McPherson v. Williams..
McQueen v. Graham......
McQueen v. Trust Co. .c.cveeennenns
Machine Co. v. OWings.....couvenceinns 140
Mackie v. Mackie....conicimeiiiionnn 230
Malever v. Jewelry Co. .c..oueerenne 223
Mallard v. Bohannon...... ...220 N.C.
Mallard v. Patterson.. ...108 2
Mangum v. R. R. ... ..210
Manley v. News CoO. covvnnvennvecnennns 241
Manufacturing Co. v. Assurance

OO0 wovrvinresrisnrereonsenianinesessssassssssianns 110 N.C.

Manufacturing Co. v. R, R. ..o 222 N.C.



CASES CITED. xxxi

Marcom v. AdamsS.......ccereeererneens
Marren v. Gamble......cccrceeninereccenns
Marshburn v, Brown....
Marshburn v. Patterson..
Martin v. Knowles............
Martin v. Martin....
Mason v. White.......
Mastin v. Marlow.........
Matheny v. Motor Lines..
Matthews v. Cheatham.......
Matthews v. Freight Lines
Mauldin v. McAden.............
May v. Loomis......
May v. Power Co. ......
Mayberry v. Grimsley
Mayer v. Adrian......ceonnneonn
Mayo v. Staton.....cneeveneninneen
Mayo v. Whitson.....cccevvenees .
Medical College v. Maynard...
Mercantile Co. v. Ins, Co....
Mercer v. Williams............
Meroney v. Avery...
Merrell v. Kindley...

Merritt v. Dick.........

Messick v. Hickory.....

Mewborn v, Mewborn.......... .
Midkitf v. Auto Racing, Inc........ 240 N.C. 4700t cciieiiirrieeicinnresrnrr e sressesrreeeons 341
MidKiff v. Ins. CO. cvevreevinrecvennecne 197 N.C. 189..iiciioicrrcriitiiecnrnennennesiesnesnnesiens 367
Midkiff v. Ins. Co. ...... W197 NG 144t 367
Mikeal v. Pendleton... 287 NLC. 6890..iiiricrciceie e cecreencie s 49, 357
Miller v. Roberts........ ..212 N.C. 128... , 303
Millikan v. Simmons.. 244 N.C. 195, e 483
Mills v. Moore......cuen. ...219 N.C. 25.. .540, 616, 669
Mills v. Richardson.......onne. 240 N.C. 187... ....181, 664, 665
Mining Co, v. Mills Co. ccvvvvrirnenne 181 N.C. 361... . 208
Mintz v. Frink......c.cooveees 1T NG, 10Loiiiiieeieenrcrer e siiesne e 610
Mintz v, Murphy.....c..ceenen. ....235 N.C. 3(M4... 140, 141, 342
Mion v. Marble & Tile Co... 217 N.C. T3 i oiinsrennnesiin e 656, 659
Mitchell v, MelfS,..ccveverennen. 220 N.C. T3 it irierirenriiirerseeerrsssneessereneessaees 669
Mobley v. Griffin.., w04 NLC. 1120t 320, 322
Monroe v, Niveh..ovicocnnnneienen, 221 N.C. 362..ccciciericcrierecriienennne 90, 291, 301, 304
Monroe v. R. R.vivivvvivivvieiceenieennnns 151 N.C. 874t 246
Montague v. Mial........... . .
Montgomery v, Blades... .

Moody v. Howell,....coniniencinnine,

Moore v. BaKer.....cocovvevviriceennivnnens

Moore v, Boone.....

Moore v. Faison,...

Moore v. Gulley....

Moore v. Miller.....

Moore v. Trust Co..

Moore v. Vallentine........

Moore County v. Burns.
Morgan v. Cloth Mills........cccoeeens



xxxii CASES CITED.

Morgan v. Coach CO. ...covrvcieernnnn 228
Morgan v. Oil Co. ......... 238
Morganton v. Hudson... ..207
Morris v. Wilkins.......... ..241
Morrisette v. Boone Co. ... .235
Mortgage Corp. v. Barco........ ...218
Moseley v. Deans....cccivmcernveceninens 222
Moses v. Morganton... ....192
Moss V. HiCKS....covervenimnnccnninnnnnnn 240
Motley v. Whitemore.......c.oouvviinnnne 19
Motor Lines v. Transportation
CO0. rrriiirirrenre e e 225 N.C. TB3uiiirirrrrecnreennieeconneenetessnssrnissssenns 678

Mottu v. Davis.

Moye v. Petway...cccvvnmninrcnnnnnininns O 1B
Munford v. Construction Co.
Murchison v, Fogleman..........
Murray v. Knitting Co. ..
Murray v. R. R. ..
Murray v. R. R. ..
Myrose v. Swail..oiiennn,

NASCAR, Inc. v. Blevins.....ccoeueens
Neal v. Marrone.......... “
Nebel v. Nebel..... .
Neill v. Bach..eiinninnn,
Nesbitt v. Fairview Farms, Inc. ..
Newman v. Comrs, of Vance.........
Newsom v, Anderson .
Newsom v. Thompson......ccceuiieeen
Nichols v. GoldstoN.....covevviiiveninns
Nichols v. Nichols
Nixon v. Nixon........ .
Norman v. Hallsey.....c..oeeconinennnns
Norris v. R. R i
Norris v, Stewart..
Norwood v. Carter

O’Connor v. O’CONNOr.....cccvueiirerann
0il Co. v. Grocery Co. ........
Oliver v. Highway Commission..
Oliver v. Oliver
Ollis v, OlliS.iicciiniiisniinireniirscine
Orange County v. Jenkins.
Orange County v. Wilson... .
Ornoff v. Durham.......ciinnne
Osborne v. Coal Co..
Qutlaw v. Gray.......
Owens v, Williams......ccoveeeenne .C.

Oxford Orphanage v. Kittrell.....228 N.C. 427 ..o 578



CASES CITED. xxxiii

Pack v. Auman.....c.ccoccecuvevnevervnncenens
Page v. Page.....
Pake v. Morris..
Palin v. Small.......

Pants Co. v. Smith...ccccemvivirnnnnnnn
Park, Inc, v. Brinh...c.cvniinnnen,
Parker v. Anson County..
Parker v. Bledsoe.............
Parker v. Davis....
Parker v. Jones.......
Parker v, Underwood. v
Parker v. White...cooicnnecnieniienenn
Parrish v. Manufacturing Co. .....
Parrish v. R. R. oo,
Parsons v. Benfield........ccccovvuvrennnen,
Patterson v. Franklin...
Patterson v. McCormick,
Patterson v. Wadsworth..
Pearce v. Pearce...........
Peed v, Burleson’s, Inc.
Peek v. Trust Co. ......... .
Peltz v, Bailey......ccovvivenenniinninencenns
Pendleton v. Pendleton.........c........
Penny v, Nowell.............
Peoples v. Fulk.........
Perley v. Paving Co. ..
Perrett v. Bird.............
Perry v. Bassenger..
Perry v. Doub........
Perry v. Nowell....
Person v. Doughton.
Person v, Tyson........
Peterson v. Taylor...
Phillips v. Land Co. ...
Phillipse v. Higdon.,
Pilley v. Smith..........
Pinnix v. Durham....
Pinnix v. Griffin............
Pitchi, In re Estate of...

Plemmons v. R. R. ocvvivvevecrieninnann
Plemmons v. White's Service,

INC, v 218 N.C. 148, ..o ennene 634
Plotkin v. BanKk.......coovvevrinnnnnnen, .

Pope v. Burgess.
Pope v. POPe..ccciiviiinrnec e,
Potter v. Frosty Morn Meats,

INC. croricereiirrcrerrresre et eraennerae s 242 N.C. BTt sreesnnes 22
Powell v. Dail..ccccconvcvennieenininnnn, 172 N.C. 261...iciiciiiiniicerirnie s sesrines 611
Powell v. Maxwell, Comr. of

Revenue .....nnnnnnconnininnn 210 N.C. 211t sessesennsnnas 175




XXXIV CASES CITED.

Powell v. Powell.....ccconvriivvnnrniennnns
Powell v. TUurpin......ccccvviennniininnns
Powell, I 7€...covevcrnnicciiinnneninnns
Power Co. v. Haywood..
Presnell v, Liner........ .
Pressly v. Walker......ooconennnnennns
Prevatt v. Harrelson,
Price v. Griffif....cc.ccvinineens
Priddy & Co. v. Sanderford...
Pridgen v, Pridgen...............

Prince v. Barnes......
Privette v. Privette...
Pruitt v. Wood...........
Publishing Co., In re.
Puckett v. Dyer............
Puitt v. Commissioners... .C. . "
Purcell v. R. R. coniveiinneiicnnieensinnnn 108 N.C. 4ld..ccireriiiireiiciinnnie e 28

Rabil v. FarriS....ccovvecinnmesnnoninn 218 N.C. 414 .vieeiienirinieee e et 303
Radio Station v. Eitel-McCul-

R. R. v. Thrower...
Randle v. Grady..... .
Rankin v. HelmsS....oovviiininnicnnnnn
Ravenal v. Ingram
Rawls v, Lupton.....

Realty Corp. v. Koon...
Reaves v. Mill Co. ........
Rees v. Ins. Co. ......
Rees v. Williams.
Reeves v. Staley..
Register v. Power Co. .
Reid v. Bristol......cuue.
Rewis v, Ins. Co. ...
Rexford v. Phillips......
Reynolds v. Cotton Mills
Reynolds v. Earley..........
Reynolds v. Murph...
Reynolds, In re...
Rhodes v. Raxter......
Rhyne v. Lipscombe.
Ricaud v. Alderman.
Rice v. Chair Co...
Rice v, Jones...........
Rice v. Lumberton. .C.
Ricks v. WilSON..cccoovcccrviirineieenicevenns 154 N.C. 282, 465
Ridenhour v. Ridenhour........c...... 225 N.C. 508..ccvreviiiicrinieirecree e e ireceine e 313
Rigsbee v. Perkins

Rippy v. Gant........
Ritchie v. White......cocconiviicnininiiinnnas .C.

Rivenbark v. Oil COrp. ...cccovvvernennns 217 N.C. B2, i oo 264




CASES CITED. XXXV

Robbins v. Charlotte......c.ccecervernenne.
Roberson v. Stokes.....

Roberson v. Swain..
Roberts v. Moore............
Robinson v. McAlhaney......c.o....
Rodriguez v. Rodriguez........ceeu...
Rogers v. Jones
Rogers v. Moore
Rogerson v. Leggett...ccvnneniciernnne
Rountree v. Brinson .
Rowe v. Durham.........
Rowland v, Rowland.
Royal v. Southerland....
Rushing v. R. R. ..ccccvvinnenenne
Russ v. Board of Education...
Russell v. Coggin
Ryan v. Trust Co. c.vneeeionnnneinns

St. George v. HanSON...ccccvvveerennnenne
St. George v. Hardie...
Sanderson v. Paul....
Sandlin v. Weaver.............
Satterwhite v. Gallagher..
Saunders v, Gilbert..............
Saunderson v. Saunderson.
Savage v. McGlawhorn........
Scales v, Lewellyn......
Scott v. Ins. COo. vivvvvevvvvvirernirnennennes
Scott v. Lumber Co. vcccverrnrerenennn
Scott v. Veneer Co. .....
Scott & Co. v. Jones......ccerernnne.
Scott Register Co. v. Holton.........
Seawell v. Hall...cooverevnierricnernnrennnn.
Sedberry v. Parsons...
Sellers v. Ins. Corp. ...
Setzer v. Setzer........
Severt v. Lyall.......
Shaffer v. BanKk.........eeuu..
Shannonhouse v. Wolfe,
Shaver v. Shaver.....cu.
Shaw University v. Ins. Co. .
Sheets v. DIlloN...civicccicnneeiianan.
Sheets v. Walsh.....
Sheldon v, Childers....
Shepherd v. Shepherd.
Sherrill v. Little
Shoe Co. v. Department Store.....212
Shore v. Holt......... .
Shuford v. Brady..... .
Shuford v. Scruggs...... ...201
Simmons v. SIMmMOonNSs....cceevierneeeann. 228
Simons v. Lebrun....cvvvnecrrniennnns
Simpson v. Lumber Co. .ooveeevrernranns 193




XXxvi CASES CITED.

Singletary v. NiXOD....inin, 239
Singleton v. RoebucK..ovviviiininnn 178
Skinner v. Coward
Skinner v. Evans......ninnn p
Sledge v. Reldoeciiiincnnnn,
Small v. Morrison..
Smith v. Benson ..., 227

Smith v. Buie
Smith v. French ..
Smith v. Fuller ...
Smith v

v

Smith v.

Smith v. New Bern..
Smith v. Paper Co. ...
Smith v. Thompson .
Smith v. Whitley . 223
Smith-Douglass Co. v. Honeycutt 204
Smithfield Mills, Inc., v. Stevens..204
Smithwick v. Ward.....ocoevivnennnns 52
Smoak v. Sockwell.

Snyder v. Oil Co. .......... ..235
Sonotone Corp. v. Baldwin. ...227
Southerland v. Potts............. ..234
Southern v. Cotton Mills Co ...200
Spaugh v. Charlotte............ ...239

Speas v. Woodhouse....
Speight v. Speight....

Spencer v. Cohoon.... . 18
Springs v. Refining Co .205

Springs v. Schenck......
Sprinkle v. Reidsville.
Spruill v. Mfg. Co. ..... .
Spruill v. Nixon...... 238
Stafford v. Gallops...... 123

Stanford v. Grocery Co. ....143

Starnes v, Hill.........coee 112
v. Anderson .. e 92
V. ANAETSON ccveevriiiveriinneinninnne, 162
v. Archbell ., 139
v. Arthur ...
V. ATERUL e 244
v. Ballangee .....c.covenninnennnns 191
v. Barber ...... ....113
v. Barber ... 197

. Barfield ......cccovere. ... 30
v. Barksdale ....181
v. Barrett ......... ...243

v. Baskerville .
v. Baucom .....
v. Baxter ...

v. Becker
V. Bell e

NARRRRARAARRRRLER AR
<



CASES CITED. xxxvil

REARRRARERE LA LS RLELLLELBRLRLELRRBRRRRRARRLRLRRARLERRL AR AL R AR PR

v. Bennett ... LT 44
v. Benson ..., .C. 795 412
v. Bentley .o, z L0 384
v. Best ......... . . .. e 206
v. Birchfield ......ccovvevininnnns 235 N.C. 4100 44, 712
V. Bittings oo, 206 N.C. T8 it 99, 716
v. Blackwell ......cocooomiiinnniennn. 162 , 372
v. Bohanon ........cccoeviiveniiininnns 142 45
v. Bovender . 233 D . 412
v. Bowen .. 230 412
V. BOWSET cooiieiiiireeniieenn e 230 N.C.
v. Bradshaw 214
v. Brady ..o, 237
V. BLight .oooviiiniiccnicinnen s 215
v. Broom ... 222
v. Bryant ...... ..236
v. Buchanan ..216
v. Burke ...... . T3
v. Burnett . .142
v. Burton .. .243
v. Byrd ............ 121
v. Cagle ........... ..209
v. Caleutt .. .219
V. Cannon ....coecveniiiienniiiennnn, 227 1
v. Cannon ... 244 2

. Carraway

a4 A A A ad d4dddad

L Carroll 226 1
. CATter v 204
. Casey .....
. Casey ...
. Chambers

. Chambers .
. Champion ...
. Chestnutt . .C
. Choate .......... 228 N.

. Clarke .......... 220
. Cochran

. COINS e 240
. Conner
. Cox s

v. Creech ...

v. Davenport

L Davis p
L DAavIs e 243 2
. Deal ... .
L DAL
. Doughtie ...occcoceniviiiiriiiieeenn, 238 N.C. 228ttt 69
. Duncan .... . e

. Earnhardt
. Eason ... .
. Edwards .,




xxxvill CASES CITED.

NARRRRRRRRRRNRRRRNRRRRRNLERAALRRAARANR RN ARRNRARLRRRRE

4 A A A A A A

-

-

. Edwards
. Elmore ....
. Epps ...
. Eunice ..
. Everett ....
CEwing
. Finch v
. Fleming ..
. Flowers ..
. Folger .....
. Foster ...
. Frizzelle .
7. Frye ...
. Fulcher ...
. Fulk ...
. Gates ...
. Gibbs ....
. Gibson .....
. Gilbert ...
. Godwin ...
. GOrdOn ..o
. Grainger ...,
. Greer ...

. Gregory ..

. Gregory ..

. Hall ...

. Hall ...

A A A A A d A Ao e d A d A g A

R T s B - T T T B T B B T

Hambright

. Hare
. Harrison .

Hart ...

Hedrick ..
Hefner .....
Hensley ..
Herron ....
Hill ...
Hill .......
Holland

. HOILY i,
. HOOKET ..cccivrviiceiinincnnninieniins
. Hoskins ..

. Howell ....
. Hullen .....

. Humphries .....cccommiinnnn LCL 406,
. Huntley
. Ivey v
. Jackson ..
. Jackson ..
. Jackson ..
. Jaynes ...
. Johnson



CASES CITED. xxxix

RRRRARARRRRRAR AR RLNARRR NN AR RRARRRRRARRARANRRRRRRNNRR N

“

]

. Kimbrell ...

. Kluekhohn

. Limerick
. Lippard ..

444444 dddda<dd

444 dd44d4a4aaq

. Neal .....
. Neville ...

. Norman ...
. Norris ...
. Norwood .
. Nowell ..
. O’Neal .....

. Owens ..... .
. 0xendine ...,
. Parker ...

da4dddddadaqddaddddddad-dad

. JONSON .icviivievnennnennnenn. 212 N.C. 566...cccccnnirnrerrereerrinseesisecrnesenereesensonsnns 591
. Johnson ....
. Johnson ....

Jones ......

L JONES i

JONES vt
Keller ..
Kelly ......
King .........

Larkin ..
Lea covivrecrirrenrcineeneraennnenesennnes

LONE covvrreecinrreeteensssnrconsnnnenns

. Lueders ......

Lumber Co...

. Lumber Co. ...
. Lytle e,
. McDonald .
. Mclver ...

. McLamb
. McLean ......
. McMilliam
. MeNeill e,
. Marsh ...
. Matthews
. Maynor ......
. Medlin ....
. Merrick ..
. Miller ..
. Mills ...
. Minton ....
. Minton ....
. Mobley ....
. Moore ......
. Morgan ...
. Mundy .....

Murphy ...
Nash ...

Nichols ....



»
jals

CASES CITED.

RRRRRRRRRARARARRRRLANRRRRRARRARRARNRNNRRRRRRRRRRRARRARARRAN

. Puckett ..

. Rhinehart

. Satterfield

. Stephens
. Stiles ......

444442349444 4A44 A2 4442342444424 A A2 A2 A A2 A2 AT A A2 A2

. Parker .o 285 N.C. 802..iiiceeiririeireerireecnireeeseeesnrecresesniennnns 462
. Patterson ... . N.C. 346..... 154, 155
. Peacock ..... . N.C. 137
. Perkins .. . N.C. 797
. Perry ... . N.C.1018
. Perry ... . .C. 119
. Peters ..... " .C. 876.
. Peterson . .C. 255.
. Phelps .... " .C. 450.

Phelps ...

. Phillips ......

Plemmons ..
Poolos ........

Quick ......
Rawley ...
Rawls .....
Raynor ...
Reagan ..
Reavis ....
Record ......covvnne
Reddick ...ooceinnne
Revels ........

RiCh oo
Riddler .....coniiiininien.
Roberson ..

Robertson
Robinson ...
Robinson ..
Rodgers .
ROY rvvevrreriiscncinessinnsensnn
SR U10) U RTORRON

Sauls ..........
Scates ..
Scott ....
Scott ...
Seahorn .
Sigman ...
Simmons ...
Simpson ....
Sizemore ...

. Smith .....
. Smith .
. Smith .,
. Smith .
. Snipes .
. Spain ...
. SPATTOW civviviiinininisssnniessieenon

SPIVEY trvvrriririnsnenneneneee s 218 N.C. 45t ssinees 740
Spivey ...

N.C




CASES CITED. xli

V. Stiwinter ...cocinconn
v. Stonestreet ..

v. Street ,.ccoovee
. Strickland ... .
. Strickland ...,
. Stroupe v,
. Suddreth ...
. Summerlin
. Sumner ...
. Surles ...
. Tackett ..
. Taylor ....
. Thomas ..
. Thomas ......
. Thompson .. .
. Thorne ...cccivvvveveeriiviininnneeinns
. Thornton
v. Tola ...
v. Tolbert ... "
v. Trollinger ......ccccoomeveereirenns
V. TUrner ...,
v. Turpin ....
v. Wallace ..
v. Warren ..
. Watlkins .....
. Watkins . .
L WebD e,
. Whedbee
. Whitener ...
. Whiteside ..
. Whitfield
7. Whitley o,
. Wilcox ....
. Williams ...
. Williams ...
. Williams ...
. Williams ...
. Williams ...
. Williams ...
. Wilson ....
. Wilson ....
. Wolf ...
v. Woolard ....
v. Wrenn ....
LV YOW
Steelman v. Benfield.
Stewart v. Cab Co. ..
Stewart v. Wyrick.

-

a4 A4 A dddaddaddqea-ad

IR R T T T s B B i i B B |

-«

RRRRRRRRRNARRNARRRRAARRANRABRRRRARRRNNRRNRRARARNLNR
“

Stone v. Coach Co. ...
Stone v. Phillips.....
Story v. Comrs. ......
Stowe v. Gastonia........oceeviverevennnnn

Sugg v. Rendering Co. ..oocveevvrrnnnee 239



xlii CASES CITED.

Suits v, Ins. Co. ovvvvreeevrernecrerinressnnns 241 N.C. 588, 599, 697
Summers v. MooTre.......ocevcrceereeriennnies 113 465
Summrell v. Racing ASS0. ..o 239 . 500
Surratt v. Insurance Agency.. 716
Sutton v. Sutton........w 379
Sutton v. Sutton.... 436
Swaim v. Swaim....... 207

Swinton v. Realty Co.. . 27
Syme v. Badger....coimnnininiinins 194
T
Tarrant v. Bottling Co. ..cccccevvcvennee 221 N.C. 390..ciiiiiiiriieccicriieninnirennnins s 582

Tatem v. Paine.............. "

Tayloe v. Tayloe....
Taylor v. Bakery...
Taylor v. Johnson........
Taylor v. Racing Asso.
Taylor v. Smith.....cceeeeins
Taylor v. Wake Forest
Taylor v. White.........
Teague v. 0Oil Co. ..
Teague v. 0il Co. .....
Tedder v. Deaton..........
Teer Co. v. Hitchcock............
Thomas v. College Trustees.
Thomas v. ReaviS......cecvee
Thomason v. Bescher......
Thompson v. Humphrey...
Thompson v. McDonald................. 22 N.C.
Thompson v. R. R. iocvvvvviccnnivenenns 147 N.C. 412 i reees 599, 716
Timber Co. v. Yarbrough.. .
Tindall v. Furniture Co. ...cccceereeen. 218 N.C. 306
Todd v. Mackie....cccrrrirnieeeernnrnns 160 N.C. 352
Transport Co. v. Ins. Co.. .
Travis v. Duckworth......... ...237 N.C. 471....
Troxler v. Motor Lines...
Trust Co. v. Cooke ..rnniiivennnee 204 N.C. 566
Trust Co. v. Hood, Comr. of

BanKS ..oovevvenerinreniieensieenneneesnonne 2068 N.C. 268....cccvreiiiirrririinrenirisnreeoninenieeesiiens 458
Trust Co. v. McKinne .....ccoornvenne
Trust Co. v. Watkins ...
Trust Co. v. Wolfe ...
Tucker v. Lowdermilk....
Tucker v. Smith....c..cc.o..
Tucker v, Yarn Mill Co. ... .
Turlington v. Neighbors.............
Turnage v. Worthington...............
Turner v. New Bern........
Turner v. Reidsville....
Tyndall v. Tyndall...
Tynes v, Davis.....
Tyson v. Ford.....cuiinan.




CASES CITED. xliii

Underwood v. Ward......c.ccoeceennrenns
Upton v, Ferebee....cocvvniinnenninninne
Utilities Commission v. State
Utilities Commission v. Tele-

phone Co. ..........
Utilities Co., In re

Valentine v. Gill, Comr, of
REVENUL .ooovvvrrreeirreicrnesirrosinsininsine
Vassor v. R. R...........
Vaughan v. Vaughan........ee.
Veazey v. Durham
Veasey v, King.....ccovvvionininiinivnnnnnnn
Vestal v. Vending Machine Co. ....
Vick v. Flournoy..
Vick v. Vick..........
Vick v. Winslow..........
Voehringer v. Pollock.......cccmnennnane

Wagoner V. R. R. covnviniiiniceniennnnen 238 N.C. 162..
Wagoner v. Saintsing... ..184 N.C. 362..
Wake County v. Faison....
Wake Forest v. Medlin... .
Waldroop v. Waldroop.... ..179 N.C. 674
Waldrop v. Hodges.....oooevieiinnicnnnae 230 N.C. 370..
Walker v. WilS0N..ccconiiieirenerninnnns 222 N.C. 66..
Wall v, Bailienenainiesnnn. 222 N.C. 375
Wallace v. Wallace....ccovvimniareninnn .C.
Waller v. Brown............e. .C. " 98, 102, 145, 207, 208,
‘Walston v. Coppersmith.....
Walton v. Pearson.........
Ward v. Bowles.......
Ward v. Cruse......
Ward v. Cruse.,
Warren v, Dail...........
Warren v. Woodard..
Waters v. Boyd.....ccoveennee
Watford v. Pierce.....cccvvvrnen
Watkins v. Furnishing Co.
‘Watkins v. Raleigh...........
Watson v. Clay Co. ......
Watson v. Lee County.. .
Watson v. Smith..vomiin,
Watson Industries v. Shaw,
Comr, of Revenue........cooeevvennreens 235
Watters v. Watters...
Weathers v. Bell..... 232
Weavil v. MYersS. .. 243
Webb v, BiShoD.viicrnrcnrieriiininninns 101
Welch v. Welch.ivninnennnien 104




xliv CASES CITED.

Wescott v. BanK. ..o 227 N.C.
West V. R. R 140 N.C.
Welling v. Charlotte.. N.C.
Wharton v. Eborn.... N.C.

Wheeler v, Cole...occrninnccrn N.C.

Wheeler v. Construction Co. ....... N.C.
Whichard v. Lipe....ccoeeinne 221 N.C.

White v. Disher.............. . N.C.
White v, Keller......... N.C.
White v. Lumber Co N.C.

White v. Riddle...... N.C
White v. White.. e N.C.
White v. White...... 179 N.C. ©
Whitley v. Ins. Co. .. . N.C.
Whitson v. Barnett.. N.C
Whitson v. Frances. 240 N.C.
Whitt v. Rand.....cenee. N.C.
Whitted v. Palmer-Bee Co. .......... 228 N.C.
Wiggins v. Pender N.C.
Wilcher v. Sharpe N.C.

Wilcoxon v. Logan
Wilkins v. Finance Co..

Williams v, Blizzard .. 176 N.C
Williams v, Bradford . 158 N.C
Williams v. Cooper ... 222 N.C. ©

¥
D

3

Williams v. Express Lines...
Williams v. Henderson ..
Williams v. Hooks .......
Williams v. Lewis ...
Williams v, Sasser ...
Williams v. Williams ..
Williams v. Williams ..
Williams v. Williams

Williamson v. Clay....ccoeinicennne
Williamson v. Jerome... .
Williamson v. Williams.......ceceenne 56 N.C.
Willingham v. Rock & Sand Co. ..240 N.C.
Willis v. WillIS o 203 N.C. ©
Wilson v. Boyd & Goforth, Inc, ..207 N.C.
Wilson v. Finance Co. .coocnirnennn 239 N.C.
Wilson v, Massagee . N.C.
Wilson v, Mooresville ......cccoiieinns 222 NC.
Wilson v. Robinson

Wilson v. Thaggard .
Wingler v, Miller.......occooviinnnnn, .
Winslow v, Spelght.....iin. 187 N.C.
Winslow v. White . .
Witherington v. Herring........ccoeus 140 N.C.
Withers v. Black...c.coovvvevinnneennnne

Wood v. Telephone Co. .
Woodard v, ClarK.....cvveimecieninn
Woodruff v. Woodruff.......cccoeiiinns 215 N.C.

Wooley v. Bruton " .C
Worsley v. Rendering Co. .....c.... 239 N.C. ¢




CASES CITED. xlv

Worthy v. Knight....
Wright v. Brown...
Wryatt v. Sharp....

Wrynn v. Gralt......ocmnnnnn

Y
Yarborough v, MoOOTY€...overvvirvrinnnes
Yarborough v. Park Commission..
Young v. Mica CoO. cumnieininnicnnnnnn. 21
Young v. Young...........
Youngblood v. Brighte....cconiuennne 2







CASES

ARGUED AND DETERMINED

SUPREME COURT
NORTH CAROLINA
RALEIGH

SPRING TERM, 1956

EUGENIA SCARBOROUGH, VIVIAN SCARBOROUGH anp WILLIAM S.

SCARBOROUGH v. CALYPSO VENEER COMPANY.
(Filed 2 May, 1956.)

1. Trial § 22a—

On motion to nonsuit, the evidence in behalf ot plaintiffs must be taken
as true and plaintiffs given the benefit of every fair inference reasonably
deducible therefrom.

2. Deeds § 22— Where deed provides that timber should be cut over only

once, second cutting of distinct portion constitutes trespass.

‘Where a deed conveys all merchantable timber of a specified size upon
the tract of land described, with right to cut and remove for a designated
term, with provision for reversion ot all timber not cut and removed during
the term specified, and with further provision that the grantee should
have the right to cut over the said lands only once during the term, held,
the cutting of the timber from the tract or any distinet and definite portion
thereof terminates the right of the grantee in respect thereto, and any
cutting thereafter on such portion would be unauthorized and would con-
stitute a trespass, notwithstanding that such second cutting is within the
time allowed, and upon evidence tending to show that the grantee cut over
the tract or a distinct portion thereof for saw timber and later went back
and cut over the same portion for pulpwood, the issue should be submitted
to the jury and nonsuit is error.

8. Same: Evidence § 5—

It is a matter of common knowledge that new timber growth begins
immediately after land is cut over, and that a second entry with incidental
roadways and placing of locations for a sawmill would seriously interfere
with the growth of new timber.
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4. Deeds § 22—

Where deed conveys all merchantable timber of a specified size, together
with the laps, tops and slabs of the timber cut, with right to cut and
remove within a specified time, the grantee has the right to remove such
laps, tops and slabs within the designated period, irrespective of a provi-
sion in the deed that the grantee should have the right to cut over the land
only once, since such provision does not protect grantors against removatl
of timber cut, but only against a second cutting,

PARKER, J., dissenting.

AprpeaL by plaintiffs from Frizzelle, J., September 1955 Civil Term,
Le~oir Superior Court.

Civil action for damages on account of the defendant’s alleged wrong-
ful re-entry upon plaintiffs’ land and the cutting and removing of timber
a second time in violation of the terms of their timber deed.

The plaintiffs, on 18 September, 1951, executed to the defendant a fee
simple warranty deed for all the merchantable timber ten inches or
more in diameter, twelve inches from the ground, situate on a certain
described tract of land in Lenoir County.

The deed contained the following pertinent conditions:

“But this conveyance is made subject to and together with the
following provisions:

“(b) All timber which is cut and removed from said lands shall be
cut and removed therefrom on or before five (5) years next after
the date of this deed; and all timber not cut and removed from said
land on or before said date, shall be the property of the parties of
the first part.

““(¢) Parties of the second part shall have the right to remove
from said land all of the laps, tops and slabs of the timber cut by
it of the size above specified, provided the same are removed from
said lands on or before five (5) years next after the date of this
deed. But all tops, laps, and slabs left on said land after said date
shall be the property of the parties of the first part.

“(d) In cutting and removing said timber, party of the second
part shall have the right to cut or injure such smaller timber as is
reasonably necessary to handle and remove the timber which it is
allowed to cut under this deed, but shall take all reasonable pre-
cautions that no smaller timber shall be cut or injured other than
such as is reasonably necessary.

“(e) For the purpose of cutting, milling, and removing said tim-
ber, party of the second part shall have the right to erect and
maintain upon said lands a sawmill.
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“(f) For the purpose of cutting, milling, and removing said tim-
ber, party of the second part shall have the right at such location
as it may elect to open and maintain roadways leading to the
public highway, but shall so far as is reasonably convenient use for
such purposes roadways already opened; provided, that no road-
way may be established upon or over any cleared land.

“(g) Party of the second part shall have the right to cut over
said lands only once during the five-year period as hereinabove
provided.”

The defendant denied liability and alleged: “The defendant has
strictly complied with all terms and provisions of the said timber deed
in the operations upon said land.”

The evidence will be discussed in the opinion. At the conclusion of
all the evidence the court granted the motion for nonsuit and from
judgment accordingly, the plaintiffs appealed.

Jones, Reed & Griffin for plaintiffs, appellants.
James N. Smith for defendant, appellee.

Hicains, J. The plaintiffs’ only assignment of error is based on
their exception to the judgment of nonsuit. The real controversy arose
over provision (g) of the timber deed and whether the defendant had
violated that provision by cutting over the land, or at least substantial
parts of it, a second time.

The plaintiffs offered Clarence Wade as a witness, who testified:
“The Scarborough land is located right across the road from where I
live. They went over and got the big timber. Then they came back
and cut the other timber, the pulpwood. There was enough difference
in the time which elapsed between the time they cut the big timber and
the time they went back and cut the pulpwood that the bark would
fall off the tops when they did go back after it . . . It was at least six
or eight months, or it might have been more. . . . The timber nearest
my house was mostly pine timber. From what I could see nearest my
house I will say it was cut over twice . . . I will say that the defendant
cut over the same area in the second cutting that it did in the first
cutting.

“They went over and got the big timber and went back over on the
same ground and cut the other timber. T mean the same acreage. They
went back the second time. The pulpwood was not all grouped to-
gether. They had to scatter around and get it. They got it some here
and yonder, first one place and then another.”
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Sam Barwick testified: “I have lived near the Scarborough land
since 1919. They moved the sawmill and started cutting in the Fall of
1951. They cut the hill timber then went into the low ground and got
the gum and cypress and they moved out in the Fall. I would guess
that about six months elapsed between the first cutting and the second
cutting, that is, the pulpwood . . . they moved out in the Fall and the
next Spring, in March while we were working in our tobacco beds, the
foreman of the pulpwood crew came to the bed where I was working.
I said, ‘Look here man, you are cutting that timber twice.” He told
me they were going to cut it and if anything came up about it or any-
body wanted to know anything about it, to refer them to Calypso
Veneer Company. . . . I would guess about six months elapsed between
the first cutting and the second cutting, that is, the pulpwood.”

G. E. Jackson, an expert timber cruiser, testified in substance that
he had made a cruise of the timber before the sale in September, 1951,
and that he made another cruise beginning on 3 June, 1953. In the
course of the cruise it was easy to determine the stumps that had been
recently cut. “There was a lapse of time between the recent cut and
the original cut on the tract. . . . I would say that from four to six
months had elapsed between the last cutting and the next cutting before
that, it looked like the weathering of the stumps would indicate that.”
He estimated the newly cut trees amounted to 60,000 feet, worth $30.00
per thousand.

In passing on the motion for compulsory nonsuit the court must
assume the evidence in behalf of the plaintiffs is true. They must have
the benefit of every fair inference the jury may reasonably draw from
that evidence. Hughes v. Thayer, 229 N.C. 773, 51 S.E. 2d 488. Meas-
ured by this standard, the evidence offered was sufficient to raise jury
questions: (1) Did the defendant breach the terms of its contraect by
cutting over the land, or a substantial part thereof, more than once;
and (2) if so, what damages are the plaintiffs entitled to recover?

Similar questions were presented to this Court in the case of Davis
v. Frazier, 150 N.C. 447, 64 S.E. 200. The deed in that case conveyed
all the merchantable timber of a specified size and provided “the land
shall not be cut over for timber a second time.” The evidence dis-
closed that Frazier, the grantee, had cut over some or all of the land
and moved out in August or September, 1907, and returned in October,
1907, for the purpose of further cutting. In passing on the questions
presented, Justice Hoke, for this Court, said: “If . . . it should be
established that the land described in the deed had been once entirely
cut over, or that a distinet and definite portion of the land had been
once cut over, then the right of the grantees, or persons claiming under
them, to cut and remove timber as to all, or the stated portions of said
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land, by the express provision of the contract would cease and deter-
mine, and any further cutting would amount to an actionable wrong.
. . . If, however, there should be distinct and definite portions of the
land which had not been cut over at all, as to such portions we are of
the opinion that the rights granted under the contract will continue
until they are cut over once, or the right to cut expires by limitation as
to time.” . . .

“The instrument conveys to the grantees a base or qualified fee in
the timber, determinable as to all timber not cut and removed within
the time specified, . . . and that the land embraced in the contract
shall not be cut over a second time. This last stipulation does not at
all nullify the grant, but only establishes a method or condition by
which the right or interest granted may be made available; and there
is no reason, as stated, why this provision, made a substantial part of
the contract by express agreement of the parties, should not be given
effect. The insertion of this provision was no doubt caused by the
suggestion indicated in Hardison v. Lumber Co., 136 N.C. 175, where it
is said in substance, that if the parties desired protection against a
‘second cutting’ they should have so contracted.”

According to the rule laid down in the Frazier case, if the jury should
find from the evidence in the case at bar that the lands described in the
plaintiffs’ deed or any “distinct and definite portion thereof” had been
once cut over within the meaning of provision (g) in the deed, then as
to such portion the right of the defendant would cease and terminate
and any cutting thereafter on such portion would be unauthorized and
would constitute a trespass for which the plaintiffs are entitled to
recover.

The deed in this case, as in the Frazier case, conveyed all merchant-
able timber ten inches in diameter without any other classification.
The deed makes no distinction between saw timber and pulpwood. 1t
gives the defendant the right to cut over the land once only for mer-
chantable timber—not once for saw timber and again for pulpwood.
Had the parties seen fit to classify the merchantable timber as saw
timber and pulpwood there might be some basis for an argument the
defendant could cut over the land once for each type. If the defendant
by its own arbitrary classification can cut once for saw timber and
once for pulpwood there appears no sound reason why it cannot make
further classifications and cut once for pine, once for oak, once for gum,
and once for cypress.

The purpose of provision (g) was to prevent the spoilage of any new
growth and small timber not conveyed by the deed by cutting over the
same area or areas of the boundary more than once. Provision (g)
would be nullified if the defendant from time to time within the five
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years from the date of the deed could cut over the same area, each time
cutting timber of a different type. In the areas cut over by defendant
for saw timber in the first operation defendant had no right to go back
later in a separate, distinct operation and cut over the same area for
saw timber or for pulpwood. On the other hand, in areas of the bound-
ary, if any, not cut over for saw timber in the first operation, defendant
would have the right to go back later in a separate, distinct operation
and cut over such areas for saw timber and pulpwood.

Other provisions of the deed lend support to the interpretation here
placed on the controversial provision. The deed gave the defendant
“‘the right to open and maintain roads”; “the right to cut and injure
such smaller timber as is reasonably necessary to handle and remove
the timber which it is allowed to cut under the deed”; and “the right
to erect and maintain a sawmill.”

It is a matter of common knowledge that new growth, especially of
pine, begins immediately after the land is cut over. TUnder improved
forestry methods urged both by the State and Federal Governments,
plantings are often begun soon after removal of the original growth.
To enter a second time and again build roadways, cut smaller timber
and place a sawmill on the land after it has been once cut over would
seriously interfere with the growth of a new timber crop. The plaintiffs
had the right to contract against such interference, and apparently did
so contract by the inclusion of paragraph (g) in the timber deed.

The defendant in this case insists it did not exhaust its right to cut
and remove trees suitable for pulpwood by having previously cut over
the land for saw timber and cites the case of Cammack v. R-L Lumber
Co., Tex. Civ. App., 258 S.E. 488, as authority. Cammack’s deed to
the R-L Lumber Company conveyed ‘“‘the merchantable timber, both
pine and hardwood,” and “provided that if said land shall be cut over
and timber removed therefrom (emphasis added) at any time before
the expiration of the said eight years, . . . all timber remaining on said
land shall revert back to me.” The R-L Lumber Company conveyed
the oak stave timber 18 inches in diameter to be removed in two years.
After the removal of the oak stave timber Cammack sought to restrain
further cutting. The Texas Court of Civil Appeals held the term “cut
over’” meant a cutting over for pine and hardwood, the classifications
fixed in the deed, and that the removal of the stave timber alone did
not exhaust the defendant’s right.

In the case at bar the plaintiffs sought to include as a part of their
cause of action for damages the removal of tops, laps and slabs after
the defendant’s re-entry in the Spring of 1953. The defendant’s con-
tention that it had the right to remove tops, laps and slabs at any time
within the period of five years from the date of the deed must be sus-
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tained. These items revert to the grantors only upon the expiration of
the five-year period. Provision (g) does not protect the plaintiffs
against their removal for the reason that removal does not constitute
a second cutting but merely the salvaging of that which had already
been cut.

The discussion here, it must be understood, is based on the assump-
tion not that the jury will, but that it may find the evidence to be true;
and for that reason the case is sent back so that the jury may hear both
sides and pass on the issues of fact involved.

Reversed.

PARKER, J., dissenting: The plaintiffs executed and delivered to the
defendant a timber deed conveying certain standing timber on their
lands. The agreed price was $20,000.00, which the defendant paid.
The timber deed conveyed all timber upon the land measuring 10 inches
or more at the stump 12 inches from the ground, and all laps, tops and
slabs of the timber cut by the defendant of the size above specified.
The timber of the size described and conveyed by the timber deed con-
sisted of (1) timber suitable for saw timber, as pine, gum, oak and
cypress, and (2) timber suitable for pulpwood. The defendant main-
tained two separate crews of men: one to cut and remove saw timber,
and another to cut and remove pulpwood and laps, tops and slabs.

The paragraph in the timber deed, upon which plaintiffs base their
action, does not require that all the timber sold must be cut in one
continuous operation. Nor does it provide that when one kind of
timber conveyed is cut, the defendant may not afterwards within the
five-year period, cut the other kinds of timber conveyed. Under the
deed the defendant had a perfect right to cut the saw timber conveyed,
to move out, and two or three years later to come back and cut and
remove the pulpwood of the size conveyed in the deed, provided that it
was cut within the five-year period.

This Court said in Hardison v. Lumber Co., 136 N.C. 173, 48 S.E.
588: “There are no words to restrict the purchaser to a continuous
cutting. Had the parties so intended, they should have so contracted.
It may be inconvenient to the plaintiff to have the purchaser enter a
second time and cut down young trees, incidentally, in making his
roads, but the seller should have foreseen and provided for this in mak-
ing his contract.”

In 54 C.J.8,, Logs and Logging, p. 698, it is said: “Ordinarily the
cutting need not be continuous to comply with a contract to cut and
remove within a specified term of years.”

The timber deed was dated 18 September 1951. The defendant first
cut and removed the saw timber, which work ended, according to the
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plaintiff’s evidence, in “the summer or real early fall of 1952.” The
crew for cutting the saw timber left the land, and several months later
the pulpwood crew went in and cut and removed the “cat-faced” and
crooked trees, not suitable for saw timber, but of use as pulpwood,
which pulpwood was conveyed in its deed. The cutting of pulpwood
was finished in March 1953. Thus, the entire cutting and removing of
trees by defendant was completed within 18 months after the execution
and delivery of the timber deed, although, according to the timber deed,
the defendant had five years after 18 September 1951 to cut and remove
the timber it had bought.

There is no allegation in the complaint that the defendant cut and
removed any tree from this land that was not of the size described and
conveyed in the timber deed. The real controversy is whether the
defendant had violated provision (g) of the timber deed by returning
and cutting pulpwood after having cut and removed pine, gum, oak
and cypress saw timber. Under the deed the defendant had such a
right, because the pulpwood timber was part of the timber conveyed to
it, for which it paid $20,000.00.

The majority opinion relies upon the case of Davis v. Frazier, 150
N.C. 447, 64 S.E. 200. In that case there was evidence tending to show
that the grantees entered the land under a timber deed to them, placed
their mills, built shanties and constructed the necessary roads for the
purpose, and having cut-over all the land included in the contract,
removed their mills, machinery, etc., except the shanties which they
sold; and that after this was done the defendant, claiming the right to
do so, had entered on the land and cut the timber and ties and com-
mitted the spoil and injury for which the plaintiff sought redress. It
did not clearly appear from the testimony that the defendant entered
as assignee under this deed; but the Court assumed this to be true.
The contract expressly provided that the parties of the second part
shall not have the right to cut-over the lands a second time for timber.
The Court said: “If the evidence of I. H. Davis, above set out, and
other of like tenor, should be accepted by the jury, and it should be
established that the land described in the deed had been once entirely
cut-over or that a distinet and definite portion of the land had been
once cut-over, then the right of the grantees, or persons claiming under
them, to cut and remove timber, as to all or the stated portion of said
land, by the express provision of the contract, would cease and deter-
mine, and any further cutting would amount to an actionable wrong.”
Under the facts of that case, T accept the above as a statement of sound
law. (Emphasis mine.)

In American Creosote Works v. Campbell, 172 La. 866, 136 So. 659,
the Court said: “A person who purchases timber under contract like



N.C/] SPRING TERM, 1956. 9

ScaRBOROTUGH v. VENEER Co.

the one under consideration, that is, certain designated timber with
right of removal within a specified period, may exercise his right and
remove the timber from a part of the tract and cease operations for a
time, without losing the right to remove his timber from the remaining
portion of the land. But, if he goes over the entire tract and removes
therefrom the timber which he purchased, he cannot later go upon the
cut-over land and renew operations, even though the time given for
removal has not expired.” (Emphasis added.)

In the instant case there is neither allegation, nor proof, that defend-
ant had not purchased the pulpwood it cut; and there is no evidence
tending to show it cut this purchased pulpwood with its first crew. The
defendant had purchased the pulpwood of the size described in the
deed, and had the right to go back and cut all that it had purchased at
a price of $20,000.00.

This is the second headnote in Cammack v. R-L Lumber Co. (Court
of Civil Appeals of Texas), 258 S.W. 488: “Under timber deed convey-
ing the merchantable timber, upon certain land, giving grantees 8 years
in which to cut and remove the timber, and providing ‘that, if said land
should be cut over and timber removed therefrom at any time before
the expiration of said 8 years . . . all the timber remaining on said
land shall revert back to’ grantor, and that ‘this contract shall cease to
operate and be of no force whatever,” grantees were not required to cut
the different kinds of merchantable timber at one continuous cutting,
and removal of merchantable timber of a certain kind, did not terminate
grantees’ rights during the 8 years to cut and to remove merchantable
timber of other kinds, but merely prevented a second cutting of the
same kind of timber.” In its opinion the Court said: “The contract
does not provide that all the timber sold should be cut at one continuous
cutting, nor that, when one kind of timber was cut, unless all the other
kinds were cut at the same time, they could not be cut afterwards. It
is without dispute that no pine nor ash nor gum nor hickory nor cypress
was cut, and yet all of those that were merchantable were sold, and
appellant received the cash therefor. That interpretation of contracts
should be given as will carry out the intention of the parties, and if it
be that the clause under consideration is of doubtful meaning, or is
susceptible of being construed either as contended by appellant or by
appellee, in such case the construction most favorable to the grantee
must be given. We do not think it clear and certain that the parties
intended that if any timber should be cut and removed before the
expiration of the time limit, or that if just one kind of the merchantable
timber sold should be cut and removed, that all of the other kinds of
timber sold remaining upon the land, although the time limit for re-
moval had not expired, was forfeited under the contract. In such case
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the rule is well settled that the doubt should be resolved in favor of
the grantee.”

In Smith v. Jasper County Lumber Co. (Court of Civil Appeals of
Texas), 46 S.W. 2d 430, the Court said: “From the evidence, supra,
it appears that defendant in error at different times entered upon the
land and cut some timber, but it is without dispute that there was
never a general cutting of all the timber conveyed, or of all the kinds
of merchantable timber sold. The cuttings were for special purposes
to secure and preserve certain of the timbers and not a general cutting
over of the land. It is not questioned but that much, several million
feet, of the timber sold still remains on the land, and the time limit
for its removal has not expired. We think it plain that plaintiffs in
error sold and intended for the purchaser to have all the merchantable
timber—of the various kinds—situated on the land, and that the pur-
chaser, or his assigns, should have fifteen vears, if necessary, in which
to cut and remove said timber, and that the clause in the conveyance
providing that, when the owner of the timber had cut over and
abandoned the lands one time, all the remaining timber should revert
to the grantors or their heirs or assigns, was intended to prevent the
purchaser of the timber going on the land and cutting the timber and
then holding the timber rights for a number of years, and, before the
expiration of the time limit, going back and again cutting timber that
had grown to be merchantable since the first cutting. We do not think
the words ‘cut over and abandoned said land one time,” or the other
expression in the conveyance, ‘after the entry upon said land and the
cutting and removal of said timber therefrom, all right, title and
interest of the grantee shall revert to the grantors,” meant that when
one kind of timber, or a portion of one kind of timber, or a special
grade of any of said timber, only was cut, unless all the other kinds
of timber or the whole of the merchantable timber on the land were
cut at the same time, that the right to cut same within the time limit
named in the contract was lost, but that, when the timber sold (pine
and various kinds of hardwood) was cut and removed, then the land
would be ‘cut over’ and the right exhausted. Cammack v. R-L Lum-
ber Co. (Tex. Civ. App.) 258 S.W. 488, 490 (writ refused).”

In 54 C.J.S., Logs and Logging, pp. 698-699, it is said: ‘It has
been held that the buyer may not after going over the entire tract and
removing the timber which he has purchased, subsequently renew log-
ging operations on the cut-over land, even though the time given for
removal has not expired, especially where the contract provides that
cutting shall be continued until completed, and the land then released
to the seller. However, the grantee does not surrender his right to
resume the cutting of timber within the time limited where he ceased
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operations in the expectation of a compromise purchase of the land,
which was never made, or left substantial tracts of timber untouched.”
(Emphasis mine).

The plaintiffs do not allege in their complaint that the defendant
had, in the first cutting, cut and removed all the timber it had pur-
chased. They merely allege: “That the defendant cut-over the lands
described in the said timber deed” and that the defendant re-entered
the land and cut and removed pulpwood and saw timber.

In my opinion, the plaintiffs have completely failed to show by evi-
dence that the defendant had cut and removed all the timber it had
purchased, at the time it moved in and cut and removed pulpwood,
laps, tops and slabs. The plaintiffs’ evidence simply shows that the
defendant cut and removed saw timber, and then after a lapse of
from 4 to 10 months returned, cut and removed the pulpwood of the
size and type described in its deed, and cut and removed the tops,
laps and slabs—all of which it had bought and had a right to do under
its deed. If there were any allegations and evidence tending to show
that the defendant had cut and removed all the timber it had pur-
chased of the size described and conveyed in the timber deed and then
moved out, and returned to cut again, I would readily concede that it
would be a case for the jury. But, in my judgment, there is neither
allegation nor proof of such facts.

It is well settled law in this State that, if the language of the deed
is doubtful, it will be construed most favorably to the grantee. McKay
v. Cameron, 231 N.C. 658, 58 S.E. 2d 638; Sheets v. Walsh, 217 N.C.
32, 6 S.E. 2d 817; Benton v. Lumber Co., 195 N.C. 363, 142 S.E. 229;
Outlaw v. Gray, 163 N.C. 325, 79 S.E. 676. See also: 16 Am. Jur,,
Deeds, Sec. 165.

In my opinion, the judgment of nonsuit entered below was correct,
and I vote to affirm.

STATE v. JOHN ROSEMAND McCULLOUGH, RAY LINK axp HENRY
LEDWELL.

(Filed 2 May, 1956.)
1. Criminal Law § 12f—

Motion to quash a bill of indictment for a misdemeanor on the ground
that the general county court had exclusive jurisdiction thereof is properly
refused, since by provision of G.S. 7-64, the Superior Court is given con-
current original jurisdiction of all eriminal prosecutions over which infe-
rior courts had theretofore been given exclusive original jurisdiction.
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2. Conspiracy § 8—

A conspiracy is the unlawful combination or agreement of two or more
persons to do an unlawful thing or to do a lawful thing in an unlawful
way by unlawful means.

3. Conspiracy § 6—

While a conspiracy must usually be proved by circumstantial evidence,
such evidence must point unerringly to the existence of the conspiracy.

4. Same: Intoxicating Liquor § 9d—Evidence of conspiracy held insuffi-
cient to be submitted to the jury.

Defendants were charged with conspiracy to transport beer unlawfully,
and with unlawful transportation of beer pursuant to the conspiracy. The
State’s evidence tended to show that one defendant owned the vehicle and
was transporting beer therein to another defendant, and that he had deliv-
ered beer to such other defendant on three previous occasions, but did not
identify such other defendant as the person who directed him to so deliver
the beer, with further evidence, admitted only as against a third defendant,
that such third defendant had stated that defendant owning the truck was
his employee, and that on other occasions he had directed him to deliver
beer in the truck in question, despite the fact that it had not been regis-
tered, but without evidence tending to connect such third defendant with
the occasion in suit. Held: The evidence is insufficient to be submitted
to the jury on the charge of conspiracy, and nonsuit on that count should
have been allowed as to each of defendants, and as to the first two defend-
ants on the charge of transportation.

5. Conspiracy § 9—

Where an indictment charges a conspiracy to do an unlawful act, and
with the commission of such act pursuant to the conspiracy, a defendant
may be convicted of the substantive offense, notwithstanding the absence
of sufficient evidence to take the conspiracy count to the jury, since the
establishment of the conspiracy is not a prerequisite to the conviction of
the substantive offense, and, in such event, the charge that the offense was
committed pursuant to the conspiracy will be treated as surplusage.

6. Intoxicating Liquor § 9d—

The State’s evidence that one defendant owned the truck in question and
wag driving same loaded with beer without having the truck first regis-
tered for the purpose of transporting beer as required by law, is sufficient
to sustain the conviction of such defendant under G.8. 18-686.

AprpeaL by defendants from Clarkson, J., January Criminal Term,
1956, of LincoLw.

This is a criminal action tried upon a bill of indictment. The first
count in the bill charges the defendants with conspiring on the 7th
day of February, 1955, to unlawfully and wilfully transport beer to
Lincoln County without first having the motor vehicle used registered
with the Commissioner of Revenue and without proper invoices or
bills of sale for the beer transported, in violation of the Beverage Con-
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trol Act of 1939, as amended; and the second count charges the un-
lawful transporting of beer pursuant to said conspiracy.

The State’s evidence shows that about 9:00 o’clock on the night of
7th February, 1955, Highway Patrolmen R. E. Smart and R. H. Dil-
lard were parked at the intersection of what is known as the plank
road and Highway No. 27 in Lincoln County, near the defendant’s
service station or store. That they observed a panel truck traveling
toward Lincolnton on Highway No. 27. As the driver of the truck got
about even with Link’s service station or store, the lights on the truck
went out. Patrolman Smart started his car and pursued the truck,
which was driven by the defendant John Rosemand MeCullough. The
truck traveled some 200 feet down the highway without lights and
made a left turn into the driveway at the defendant Ray Link’s home.
The patrolmen followed the truck and turned into the driveway.
Patrolman Smart testified that the defendant McCullough got out of
the truck and “proceeded to the rear of Mr. Link’s house . . ., he
got to the back porch and rapped on the door once or twice, and I
called to the subject (McCullough) on the back poreh and asked him
to come down, that I would like to talk with him, that I wanted to
check his driver’s license and registration. I had a short conversation
with John McCullough enroute from the back porch to the truck. I
asked him what he had on the truck and he said he had sixty cases of
beer. I also asked him about his lights, and he said he was having
trouble with his lights . . . , I opened the door to check his lights . . .
to see where the trouble was and as I did that . . . I observed beer
stacked up to the top of the truck, labeled packages. . .. I asked him
if it was his truck and he said it was, and I asked him if he had any
bill of lading, and he said he did not have any bill of lading or any-
thing for the beer. He said he was advised to carry it to that location,
to bring it there. At that time Mr. Ray Link had come up to where
we were talking, and I asked him (MeCullough) if he had been there
before . . . and he said he had been there several times ... .” The
solicitor asked the witness this question: “Did the defendant John
McCullough tell you at that time in the presence of Ray Link, that
he had hauled beer there at that place for at least three times, on
three occasions prior to that time?” Mr. Smart answered “Yes,” and
further testified, “I then turned to Mr. Link and said, ‘Mr. Link, what
do you think about all of this conversation that we have had?’ And
he said, ‘I don’t know a thing about it.””

The State’s evidence further shows that there was no sign or num-
bered certificate displayed on the truck to indicate that the vehicle
had been registered with the Commissioner of Revenue for use in
transporting beer, as required by G.S. 18-66.



14 IN THE SUPREME COURT. (244

STATE v. MCCULLOUGH.

Patrolman Dillard testified that he was assisting Patrolman Smart
on the occasion in question; that the defendant McCullough stated in
the presence of the defendant Link that he had been directed to bring
the beer to Link’s place and that he had made several deliveries to
Link’s place on previous occasions. He further testified that he had
heard the defendant Ledwell make a statement in a previous trial, in
which Ledwell was a witness and not a defendant, that the truck in
question belonged to the defendant McCullough; that it was used in
transporting beer for his company and that it was not registered with
the Department of Revenue; that McCullough was an employee of
his and that he paid him “a commission of 15¢ a case for delivering the
beer in the unregistered truck.”

Irene LeQueux testified that she was the duly appointed and acting
court reporter for Lincoln County in April and May, 1955; that she
reported the case at the May Term 1955 of Lincoln Superior Court
in which John MecCullough and Henry Ledwell testified as witnesses.
The witness identified the transcript of the evidence as taken down
and transcribed by her. She was permitted to read into the record
certain questions propounded to the defendant Ledwell and his answers
thereto in a trial in May 1955, in which trial the defendants Link and
McCullough were defendants charged with violating the Alcoholic
Beverage Control Act and in which case Ledwell was not a party but
only a witness. Ledwell’s testimony in the former trial was to the
effect that he was President and General Manager of the C & G Sales
Company in Charlotte, and had been General Manager for four or five
vears. That McCullough had been employed and paid by him for
four or five years; that his company had five trucks duly registered
and marked which it used to transport beer, but that he had used the
truck in question which belonged to McCullough to transport beer on
prior occasions, despite the fact that it had not been registered.

James Taylor, an inspector for the Alecoholic Beverage Control
Board, Malt Beverage Division, testified that he had been in court
during the previous trial and heard Ledwell testify that, he knew the
panel truck was not registered with the Department of Revenue; that
he had delivered beer in it before, and that he directed McCullough to
deliver the beer to Catawba County.

The jury found all the defendants guilty on each count, and from
the judgment entered the defendants appeal, assigning error.

Attorney General Rodman, Asst. Attorney General McGalliard for
the State.

W. H. Childs, Sr., R. G. Cherry, O. A. Warren, and Kemp B. Nizon
for defendants.
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DeNNY, J. We shall not undertake a seriatim discussion of the 126
assignments of error based on the 146 exceptions set out in the record.

The first questions for determination are these: (1) Did the court
below commit error in refusing to quash the bill of indictment? (2)
Was the State’s evidence sufficient to withstand the motion made by
each defendant for judgment as of nonsuit?

The motion to quash the bill of indictment on the ground that the
General County Court of Lincoln County has exclusive original juris-
diction of the misdemeanors charged therein is without merit. G.S.
7-64 provides: “In all cases in which by statute original jurisdiction
of criminal actions has been, or may hereafter be, taken from the
superior court and vested exclusively in courts of inferior jurisdiction,
such exclusive jurisdiction is hereby divested, and jurisdiction of such
actions shall be concurrent and exercised by the court first taking
cognizance thereof.” This statute is applicable to Lincoln County.

The defendants assign as error the refusal of the court below to
sustain their motion for judgment as of nonsuit.

The defendants contend that since the defendant Ledwell was only
a witness and not a party defendant in the former trial referred to
in the evidence, his testimony in that trial was not admissible against
him in the present trial. Conceding, but not deciding, that such evi-
dence was admissible, it was admitted, and properly so, against the
defendant Ledwell only. This being so, if all the evidence offered by
the State, including that admitted against Ledwell, is insufficient to
sustain the charge of conspiracy, it is unnecessary to determine whether
or not the evidence admitted against Ledwell was admissible.

The statements made by Ledwell in the former trial can be con-
sidered against him only in determining whether the evidence offered
by the State was sufficient to carry the case to the jury on the charge
of conspiracy. “A conspiracy is the unlawful concurrence of two or
more persons in a wicked scheme—the combination or agreement to
do an unlawful thing or to do a lawful thing in an unlawful way by
unlawful means.” 8. v. Whiteside, 204 N.C. 710, 169 S.E. 711; S. v.
Davenport, 227 N.C. 475, 42 S.E. 2d 686; S. v. Summerlin, 232 N.C.
333, 60 S.E. 2d 322; S. v. Parker, 234 N.C. 236, 66 S.E. 2d 907; S. ».
Hedrick, 236 N.C. 727, 73 8.E. 2d 904.

Direct proof of the charge of conspiracy is rarely obtainable. But
to establish such a charge, the evidence or acts relied upon, when
taken together, must point unerringly to the existence of & conspiracy.
S. v. Whiteside, supra; 8. v. Wrenn, 198 N.C. 260, 151 S.E. 261,

Here we have no evidence against Ledwell except his own statements
at the former trial, which cannot be considered against the defendants
Link and McCullough. Furthermore, when the statements are con-
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sidered against Ledwell, they do not connect him with the delivery of
this particular beer to Link on 7th November, 1955. In fact, the
State’s evidence tends to show that whatever beer Ledwell turned over
to the defendant McCullough to deliver in his truck, he directed its
delivery to Catawba County and not to Lincoln County. On the other
hand, there is nothing in the statements that McCullough made to
the Highway Patrolmen to connect Ledwell with the transportation of
the beer found in McCullough’s truck. Moreover, Ledwell not being
present when McCullough made his statements to the patrolmen, had
he implicated Ledwell, such evidence would not have been admissible
to establish the conspiracy. As to Link, it is true McCullough said
he had delivered beer to Link on three previous occasions, but he did
not identify Link as the person who directed him to do so. The
defendant Link denied knowing anything about the present or previous
deliveries of beer. While such denial was only contradictory of Me-
Cullough’s statement and did not affect its admissibility, we do not
think the State’s evidence was sufficient to support the charge of con-
spiracy. It follows, therefore, that the defendant’s motion for judg-
ment as of nonsuit as to the charge of conspiracy should have been
allowed as to each of the defendants. S. v. Wrenn, supra.

As to the second count, which charges the defendants with the un-
lawful transportation of beer pursuant to the conspiracy, it is our
opinion that the evidence is insufficient to sustain the conviction as to
the defendants Link and Ledwell of the substantive offense charged
in this count. However, we hold the evidence to be sufficient to sus-
tain the verdict on this count as to the defendant McCullough. “On
failure of proof as to conspiracy accused may still be convicted of the
substantive offense under an indictment charging both.” 15 C.J.S,,
Conspiracy, section 90, page 1135; Kelly v. United States, 258 F. 392,
169 C.C.A. 408, certiorari denied, 249 U.S. 616, 63 L. ed. 803. Me-
Cullough’s statements to the Highway Patrolmen to the effect that he
owned the truck used by him in the transportation of the beer; that
he had in his truck sixty cases of beer which he was directed to deliver
to Link; that his truck was not registered for the purpose of trans-
porting beer as required by law, and that he had no “bill of lading or
anything else for the beer,” are sufficient to sustain the conviction as
to him on the substantive offense charged in the second count. G.S.
18-66. The fact that the second count states that the substantive
offense was committed pursuant to the conspiracy, will be treated as
surplusage. No overt act is essential to the establishment of the crime
of conspiracy. S.wv. Hedrick, 236 N.C. 727, 73 S.E. 2d 904; S. v. Dav-
enport, supra; S. v. Whiteside, supra; S. v. Wrenn, supra; 15 CJ.S,,
Conspiracy, section 36, page 1059, et seq. Neither was the establish-
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ment of a conspiracy a prerequisite to a conviction of the substantive
offense charged in the second count in the bill of indictment. More-
over, in the trial below, the court charged the jury that on the second
count the jury might find one or more of the defendants guilty or not
guilty. In our opinion, the defendant McCullough has had a fair trial,
free from prejudicial error, on the substantive offense charged in the
second count of the bill of indictment.

The remaining assignments of error, in our opinion, present no preju-
dicial error that would justify a new trial as to the defendant Mec-
Cullough. Therefore, the judgment entered below will be reversed as
to the defendants Link and Ledwell on both counts and as to the
defendant McCullough on the first count, but upheld as to the de-
fendant McCullough on the second count.

Reversed on both counts as to defendants Link and Ledwell.

Reversed on first count as to defendant McCullough.

No Error as to defendant McCullough on second count.

GEORGIA PHILLIPS anp Hussanp, JOHN W. PHILLIPS, v. HASSETT
MINING COMPANY, A CoRPORATION; AND WILSON MICA CORPORA-
TION, axp SOUTHERN MICA COMPANY, INC.

(Filed 2 May, 1956.)
1. Pleadings §§ 3a, 13—

The function of a reply is to deny such new matter alleged in the answer
or affirmative defenses as the plaintiff does not admit, and to answer any
cross action asserted by defendant, but a reply cannot state a cause of
action, this being the function of the complaint.

2. Pleadings 8§ 15, 28—Parties joined for contribution by original defend-
ant may not move to dismiss plaintiffs’ action against original defendant.

The original defendant in its answer alleged affirmative defenses and
also had additional parties joined for contribution under G.S. 1-240, under
its cross-complaint against them., The additional parties filed answers
setting forth the same defenses. Plaintiffs, in their reply, reasserted
against the additional defendants the facts alleged against the original
defendant and stated that they would amend their complaint so as to
include the additional defendants as defendants in their action. Held:
The reply does not constitute an attempt to state a cause of action against
the additional defendants and such additional defendants, as to plaintifts,
are strangers to the action, and therefore plaintiffs’ action may not be
dismissed upon demurrer or motion for judgment on the pleadings made
by such additional defendants.
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3. Pleadings § 28—
Ordinarily, a motion for judgment on the pleadings is in essence a
demurrer by plaintiff to the answer of defendant, challenging the sufficiency
of new matter alleged by defendant to constitute a defense.

4, Torts § 4—

Concert of action is not a requisite of joint tortfeasorship, but if inde-
pendent wrongful acts of two or more persons unite in producing a single
indivisible injury, the parties are joint tortfeasors within the meaning of
the law, and the injured party may sue any one or all of them, as he
may elect.

5. Torts § 6—

‘Where the injured party elects to sue only one or less than all joint
tortfeasors, the original defendaut or defendants may have the others
made additional defendants under G.8. 1-240 for the purpose of enforcing
contribution in the event the plaintiff recovers.

6. Same: Waters and Watercourses § 3: Mines and Minerals § 4b—Where
silt from several mining operations unites in causing injury, each min-
ing company is a joint tortfeasor.

Plaintiffs alleged that defendant, incident to mining operations, washed
silt into a stream, which caused the flooding of the lands of plaintiffs, lower
proprietors, and rendered their fords across the stream unusable. De-
fendant alleged that it had the right to wash silt into the stream, but
that if recovery should be had against it, that two other mining com-
panies were committing the same acts and that the silt washed into the
stream by it and such others united in causing the injury complained of
by plaintiffs. Held: The original defendant’s cross action is sufficient in
substance and form to support an order making the other mining com-
panies additional parties defendant under G.S. 1-240.

7. Waters and Watercourses § 3: Mines and Minerals § 4b—

The provisions of G.S. 143-212(3) (d) and G.S. 74-31 afford no defense
to an action by a lower proprietor to recover for injuries to his land
resulting from the deposit of silt in a stream incident to mining operations.

8. Pleadings §§ 25, 28—Defendants are not entitled to dismissal upon an
affirmative defense not admitted by plaintiffs.

In this action by a lower proprietor to recover for damages resulting
from the deposit of silt into a stream incident to mining operations, de-
fendants alleged that they were the owners of leasehold estates acquired
by mesne conveyances from the grantee in a deed executed by plaintiffs,
conveying mining rights, with full rights to woods and waters upon
plaintiffs’ land. Held: The plea of the covenant of the deed is an affirma-
tive defense, and in the absence of admission by plaintiffs that defendants
possess a leasehold estate in the land of plaintiffs, defendants are not
entitled to dismissal of plaintiffs’ action upon demurrer or motion for
judgment on the pleadings.

APpPEAL by defendant Hassett Mining Company from Huskins, J.,
November Term, 1955, YANCEY.
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Civil action ex delicto to recover compensation for the wrongful tak-
ing of and damage to the lands of plaintiffs, heard on demurrer and
motion for judgment on the pleadings.

Plaintiffs owned about fifty-five acres of real property through which
South Toe River flows for about one mile. Prior to the happening of
the events alleged in the complaint, the river was a mountain stream
of clear, pure, useful water, stocked with fish.

On 20 April 1934 plaintiffs conveyed to James A. Mayberry and
E. C. Guy all their mineral rights and mineral privileges in said land
with full right of excavation in order to mine said property and to
deposit waste matter of any and every kind over and upon any part
of the lands described in the deed. The deed contains a warranty or
covenant in part as follows:

“No question shall be raised as to the right of lateral or sublateral
supports of the surface of said lands. The right to construct buildings;
tramroads, and water ways or flume lines and all other rights necessary
for the mining of said property be and are hereby granted unto the
parties of the second part . . . in fee simple . . . Full rights of ingress
and regress over and upon said lands is hereby granted and a full
right to woods and waters thereon.”

On 13 April 1953 defendant Hassett Mining Company, hereinafter
referred to as Hassett, began the mining of mica on said river above
the home of plaintiffs. Hassett owned jig mining equipment and in
the mining of mica by the force of water loosened the dirt from rock
so that it would flow through equipment which separates the mica from
the soil itself in proportion of approximately one part of mica out of
ten. The remaining nine-tenths of the soil, silt, sediment, waste, and
water was dumped into South Toe River. This process of mining has
proceeded to the extent that said river has become filled with earth,
silt, ete., so that the two fords which afforded the plaintiffs a means
of ingress to and egress from their farm have become useless as such.
The soft mud and muck is so deep that the fords are not usable either
by motor-driven or horse-drawn vehicles. During high water the dirt,
silt, and other refuse washed in the river overflow the rich-soil lands
of the plaintiffs so that such land has become useless for arable pur-
poses, and this amounts to a taking of the riparian rights and the
lands of the plaintiffs without compensation.

The plaintiffs sue to recover compensation for the damage to and
the taking of their lands by Hassett in the manner alleged.

Hassett admits its mining operation and the deposit of soil, silt, and
the like in said river but asserts that such taking is authorized by
statute, G.S. 74-31 and G.S. 143-212(3) (d), and constitutes no inva-
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sion of the rights of the plaintiffs for which they are entitled to com-
pensation.

Hassett further alleges a cross complaint against the Wilson Mica
Corporation, hereinafter referred to as Wilson, and Southern Mica
Company, Inc., hereinafter referred to as Southern. It alleges that
Wilson and Southern are engaged in like operations above the home
of the plaintiffs and are likewise depositing in South Toe River the
same kind of silt and soil as is dumped therein by Hassett, and that if
any recovery be had against it, it is entitled to the right of contribu-
tion from Wilson and Southern, and it prays that Wilson and Southern
be made additional parties defendant. An order was entered accord-
ingly. Both Wilson and Southern answered the cross action. Each of
them pleads two statutes referred to in Hassett’s answer. All three
allege that they are the owners of leasehold estates in the lands being
mined by them, which estates were acquired by mesne conveyances
from Mayberry, the grantee in the deed conveying mining rights exe-
cuted by the plaintiffs in 1934. They allege in substance that they
are depositing silt and dirt in said river as a matter of right, that their
conduct in so doing is authorized by statute, and that they are not
joint tortfeasors with the defendant Hassett.

Plaintiffs replied to the answers filed by the original defendant and
the two additional defendants. In their reply they assert that Wilson
and Southern are committing acts similar to those committed by Has-
sett, and that if they are made parties defendant, they will amend
their complaint so as to allege the same cause of action against them
that they have alleged against Hassett.

Before answering, Wilson demurred ore tenus to Hassett’s cross ac-
tion for that said cross action does not state facts sufficient to consti-
tute a cause of action. This demurrer was overruled by Pless, J., 5
March 1955.

After a jury had been selected and impaneled in the court below,
Southern demurred ore tenus for that Hassett's cross action states no
enforceable cause of action against it. The defendant Wilson moved
for judgment on the pleadings dismissing the plaintiffs’ action and the
cross action of defendant Hassett. The demurrer of Southern was sus-
tained, and the motion for judgment on the pleadings by Wilson was
allowed. Judgments were entered accordingly. Defendant Hassett
excepted to each judgment entered and appealed. Apparently plain-
tiffs did not appeal.

W. K. McLean and R. W. Wilson for plaintiff appellees.
C. P. Randolph for defendant appellant.
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Fouts & Watson, G. D. Bailey, and W. E. Anglin for Wilson Mica
Corporation, appellee.
Fouts & Watson for Southern Mica Company, Inc., appellee.

Barnuinn, C. J. Whether we say this is an action for damages re-
sulting from a continuing trespass or for the maintenance of a nuisance
or accord it some other name is immaterial. Irrespective of the nomen-
clature used, it is in essence an action in tort for the wrongful damage
to and taking of the land of plaintiffs, without compensation, for pri-
vate gain.

We have here a novel situation. The plaintifts have not sued either
Wilson or Southern. They were brought in as additional parties de-
fendant under G.S. 1-240 so that Hassett may enforce its right of
contribution in the event plaintiffs recover from it. Yet the plaintiffs
find themselves booted out of court on the motion of Wilson.

It is true plaintiffs, in their reply, reassert against Wilson and South-
ern the facts alleged against Hassett and state that they will amend
their complaint so as to include Wilson and Southern as defendants in
their action. Even so, the reply does not constitute an attempt to
state a cause of action as against them.

The function of a reply is to deny such new matter alleged in the
answer or affirmative defenses as the plaintiff does not admit and to
answer any cross action or complaint asserted by defendant. Plain-
tiffs’ cause of action must be alleged in the complaint. Spain v. Brown,
236 N.C. 355, 72 S.E. 2d 918.

As plaintiffs do not attempt to allege a cause of action against
either Wilson or Southern, these defendants are, as to plaintiffs,
strangers to the action which is not dismissible as to plaintiffs on any
motion made by these defendants.

While it may sometimes be used by a defendant, ordinarily a mo-
tion for judgment on the pleadings is in essence a demurrer by plain-
tiff to the answer of the defendant. When the defendant admits the
allegations contained in the complaint but pleads new matter in de-
fense, the plaintiff may challenge the sufficiency of the new matter by
such motion. McGee v. Ledford, 238 N.C. 269, 77 S.E. 2d 638.

We are somewhat at a loss to comprehend the rationale underlying
the judgments entered. We must assume that they were based on the
theory that Hassett, Wilson, and Southern are not joint tortfeasors or
that the affirmative defenses pleaded are sufficient in law to defeat the
action. Plaintiffs state a good cause of action, sufficient in substance
and form, and the allegations made in the various pleadings by way
of further defense are not sufficient, on this record, to support the
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judgments. McKinney v. Deneen, 231 N.C. 540, 58 S.E. 2d 107; Line-
berger v. Gastonia, 196 N.C. 445, 146 S.E. 79.

What has already been said is perhaps sufficient to dispose of this
appeal, but there are other questions raised which, no doubt, will arise
again on a retrial. TFor that reason they should receive attention at
this time.

On the facts alleged by plaintiffs and in the answer of the original
defendant the three defendants are joint tortfeasors, for only one
single and indivisible injury is alleged.

Concert of action is not a requisite of joint tortfeasorship. Moses v.
Morganton, 192 N.C. 102, 133 S.E. 421; Lineberger v. Gastonia, supra;
Stowe v. Gastonia, 231 N.C. 157, 56 S.E. 2d 413; McKinney v. Deneen,
supra.

If the independent wrongful acts of two or more persons unite in
producing a single indivisible injury, the parties are joint tortfeasors
within the meaning of the law, and the injured party may sue only
one or all the tortfeasors, as he may elect. Evans v. Joknson, 225
N.C. 238, 34 S.E. 2d 73; White v. Keller, 242 N.C. 97, 86 S.E. 2d 795;
Bost v. Metcalfe, 219 N.C. 607, 14 S.E. 2d 648.

When the aggrieved party elects to sue only one, or iess than all the
tortfeasors, the original defendant or defendants may have the others
made additional defendants under G.S. 1-240 for the purpose of en-
forcing contribution in the event the plaintiff recovers. Hobbs v. Good-
man, 240 N.C. 192, 81 8.E. 2d 413; Wilson v. Massagee, 224 N.C. 705,
32 S.E. 2d 335; Hayes v. Wilmington, 239 N.C. 238, 79 S.E. 2d 792;
Freeman v. Thompson, 216 N.C. 484, 5 S.E. 2d 434; Lackey v. Ry. Co.,
219 N.C. 195; 13 S.E. 2d 234; Mangum v. Ry. Co., 210 N.C. 134, 185
S.E. 644; Potter v. Frosty Morn Meats, Inc., 242 N.C. 67, 86 S.E. 2d
780.

Applying the rule of liberal construction, as we are required to do
in cases such as this, we are constrained to hold that the cross action
alleged by Hassett is sufficient in substance and form to support an
order making Wilson and Southern additional parties defendant under
G.S. 1-240 for the purpose of enforcing contribution. While Hassett
admits that it is washing sand, silt, and soil into South Toe River
with its mining operation, it asserts that it is doing so as a matter of
right. It further alleges, however, that if recovery is had against it,
then Wilson and Southern are committing the same acts and that the
silt and soil washed into South Toe River by it and them unite in
causing the single injury complained of by the plaintiffs.

The statutory provisions relied on by Wilson and Southern are not
sufficient to defeat either the plaintiffs’ cause of action or Hassett’s
claim to contribution.
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G.8. 143-212(3) (d) merely defines the word “waste.” G.S. 74-31,
which reads as follows: “In getting out and washing the products of
kaolin and mica mines, the persons engaged in such business shall
have the right to allow the waste, water, and sediment to run off into
the natural courses and streams,” constitutes no defense to plaintiffs’
action. We have already so held. McKinney v. Deneen, supra, and
cases cited. The General Assembly is without authority to take the
property of one citizen and give it to another for private gain. Even
when the taking is for a public purpose, the property owner is entitled
to notice and an opportunity to be heard and just compensation for
the property taken.

We do not at this time decide the question whether the covenant con-
tained in the deed from plaintiffs to Mayberry is sufficient to bar any
claim against Mayberry or any other person claiming under him, We
have searched the record in vain for any admission on the part of the
plaintiffs that any one of the three defendants possesses a leasehold
estate in the land of plaintiffs by mesne conveyances from Mayberry.
Hence the plea of the covenant is an affirmative defense and must be
established by proof before the court can make any intelligent and
binding ruling on the question.

Since the questions raised on this appeal, both as to fact and law,
will in all probability arise again on a rehearing, we refrain from any
further or extended discussion of the legal questions presented by this
appeal lest we by so doing prejudice either plaintiffs or defendants.

It follows from what has heretofore been said that the court com-
mitted error in entering judgment upon the pleadings and dismissing
the action and in sustaining the demurrer entered. Both judgments
must be

Reversed.

ANNIE JONES HINSON, ApDMINISTRATRIX OF LEONARD E. HINSON, Dge-
CEASED, v. CHARLES EDWARD DAWSON axp CHARLES A. DAWSON.

(Filed 2 May, 1956.)

1. Appeal and Error § 60—

Where adjudication that intestate’s death was not proximately caused
by injuries received in the collision in suit is affirmed on appeal, allega-
tions in a subsequent pleading inferring that intestate’s death was caused
by the collision are properly stricken on motion.

2, Pleadings § 31: Damages § 8—

Where the facts alleged form a sufficient basis for the conclusion that
defendants were guilty of wanton negligence so as to support the sub-
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3.

4.

5.

6.

7.

mission of the issue of punitive damages, allegations in the complaint
stating that the acts of defendant were in reckless and wanton disregard
of and indifference to the rights and safety of intestate are improperly
stricken, and the fact that they are stated in a paragraph subsequent to
the one in which the acts of negligence are particularized, is unobjec-
tionable.

Pleadings § 31—
In passing upon a motion to strike, facts alleged in the pleading, but
not the conclusions of the pleader, are deemed admitted.

Damages § 7—
Punitive damages are not recoverable as a matter of right, but only in
the discretion of the jury upon a separate issue in those cases in which
the pleadings and evidence warrant the submission of the issue.

Same—

Punitive damages may be recovered when the injury is inflicted malici-
ously or wilfully, and may be recovered for negligent injury only when
such injury is the result of wanton negligence, and conduct is wanton
when it is in conscious and intentional disregard of and indifference to
the rights and safety of others.

Damages § 8—

Allegations that defendant driver, upon reaching an intersection, sud-
denly and without warning made a left turn directly across the path of
the car in which intestate was riding, and, upon information and belief,
that defendant driver had defective vision and was incapable of seeing
and apprehending the dangers inherent in the operation of a motor vehicle,
and that defendant owner had full knowledge of this defect of vision,
but nevertheless permitted such defendant to drive, are held sufficient to
support plaintitf’s allegation that defendants’ conduct was wanton and to
support plaintiff’s prayer for the recovery of punitive damages.

Same—

Even though the allegations of the complaint are sufficient to support
plaintiff’s prayer for punitive damages, allegations in the complaint as to
the financial worth of a defendant should be stricken on motion as being
an allegation of evidence rather than of an ultimate fact, and as being
prejudicial if plaintiff’s evidence turns out to be insufficient to warrant
submission of an issue as to punitive damages.

ON WRITS OF CERTIORARI, treated as cross-appeals, to review order of

Frizzelle, J., September Term, 1955, WAYNE.

The hearing before Judge Frizzelle was on defendants’ motion to

strike designated portions of plaintiff’s amended complaint. The order
granted the motion as to certain portions and denied it as to others.
The respective parties excepted to rulings adverse to them and peti-
tioned for writs of certiorari under Rule 4(a), 242 N.C. 766. These
petitions were allowed by this Court on 30 November, 1955. They are
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now treated as cross-appeals. The pertinent facts will be stated in the
opinion.

J. Fatson Thomson & Son and N. W. Outlaw for plaintiff, appellant
and appellee.

Edmundson & Edmundson, John S. Peacock and Smith, Leach, An-
derson & Dorsett for defendants, appellants and appellees.

BossiTT, J. At the conclusion of trial of this cause at August-
September Term, 1954, of Wayne, judgment was entered that plaintiff
recover nothing from defendants. Plaintiff appealed. A partial new
trial was ordered, as appears in Hinson v. Dawson, 241 N.C. 714, 86
S.E. 2d 585. There was a final adjudication that the injuries received
by plaintiff’s intestate in the automobile collision on 20 December,
1953, did not proximately cause his death on 27 January, 1954; and,
after certification of the opinion, judgment was entered in the superior
court to that effect. Thereafter, plaintiff was permitted to file an
amended complaint relating to alleged personal injuries and property
damages sustained by her intestate and allegedly caused by the negli-
gence of defendants.

1. Plaintiff’s Appeal.

After alleging the facts as to how the collision occurred, plaintiff
made allegations as to injuries sustained therefrom by her intestate.
In so doing, in paragraphs 7 and 9, she used the words “and fatally”;
and in paragraph 11, she alleged that “after lingering . . . the intestate
died.” 1In paragraph 14, she alleged “That the plaintiff’s intestate,
Leonard E. Hinson, was not killed instantly as result of the negligence
of the defendant Charles Edward Dawson, as hereinbefore set out.”
(Italics added.) The words quoted, considered in context, allege, either
expressly or by plain implication, that the death of plaintiff’s intestate
was caused by said collision, a position not now available to plaintiff.
These allegations were properly stricken. Plaintiff’s assignments of
error relating thereto are without merit.

Plaintiff assigns as error that portion of the order striking paragraph
12 and the portion of paragraph 16 set forth in her assignment of error
No. 6. The allegations involved are to the effect that the conduct of
the driver of the Dawson car, alleged with particularity in paragraph
8, was in reckless and wanton disregard of and indifference to the
rights and safety of Leonard E. Hinson. These allegations, for reasons
stated in consideration of defendants’ appeal, might have been in-
cluded in paragraph 8 The fact that they are alleged in separate
paragraphs would seem unobjectionable. Hence, the order is modified
by deleting the portion thereof which strikes paragraph 12 and the
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allegations of paragraph 16 set forth in plaintiff’s assignment of error
No. 6.

2, Defendants’ Appeal.

Defendants’ assignments of error are directed to the action of the
court in denying their motion to strike the portions of the amended
complaint set out below, to wit:

1. A portion of paragraph 16, reading as follows:

“and the plaintiff is informed and believes, and therefore alleges,
that on account of such reckless and wanton disregard of the
rights and safety of Leonard E. Hinson, and others using the said
highway, which proximately caused the pain and suffering of
Leonard E. Hinson, as hereinbefore set out, she is entitled to re-
cover punitive damages of the defendants, and that in view of the
financial worth of the defendants such punitive damages should be
in some very substantial amount,”

2. All of paragraph 2 of plaintiff’s prayer for relief, viz.:

“That she recover of the defendants the sum of $10,000.00 as puni-
tive damages for their negligent, wanton and reckless disregard or
indifference to the rights of Leonard E. Hinson, which resulted in
his pain and suffering.”

In passing upon the motion to strike, the facts alleged in the
amended complaint, but not the conclusions of the pleader, are deemed
admitted. Bank v. Bryan, 240 N.C. 610, 83 S.E. 2d 485. Are such
facts sufficient to warrant submission of an issue as to punitive
damages?

Punitive damages are not recoverable in any case as a matter of
right. If the pleading and evidence so warrant, an issue as to punitive
damages should be submitted to the jury. TUpon submission thereof,
it is for the jury to determine (1) whether punitive damages in any
amount should be awarded, and if so (2) the amount of the award.
These questions are determinable by the jury in its discretion. Robin-
son v. McAlhaney, 214 N.C. 180, 198 S.E. 647; Worthy v. Knight, 210
N.C. 498, 187 S.E. 771. The approved practice is to submit separately
the issues as to compensatory damages and as to punitive damages.
Cottle v. Johnson, 179 N.C. 426, 433, 102 S.E. 769.

No North Carolina statute defines the bases for the recovery of
punitive damages. The soundness of the doctrine has been challenged
and defended. McCormick on Damages, sec. 77. It is challenged be-
cause it enables the injured party to recover more than full compensa-
tory damages. Hence, such damages are sometimes called vindictive
damages. It is defended as a needed deterrent to wrongdoing in addi-
tion to that provided by criminal punishment. Hence, such damages
are sometimes called exemplary damages or smart money. Stacy,



N.CJ SPRING TERM, 1956. 27

HINSON . DAWSON.

C. J., in Worthy v. Knight, supra, characterized the doctrine as an
anomaly; but the many decisions cited in his opinion as well as later
decisions give it an established place in our law. Even so, we are not
disposed to expand the doctrine beyond the limits established by
authoritative decisions of this Court.

Emphasis is frequently given to the presence or absence of evidence
of “insult, indignity, malice, oppression or bad motive” in determining
the applicability of the doctrine to a particular factual situation.
Swinton v. Realty Co., 236 N.C. 723, 73 S.E. 2d 785. Earlier cases leave
the impression that the doctrine had its genesis in factual situations
in which the injured party could show only nominal or negligible
actual or compensatory damages notwithstanding he had been griev-
ously wronged.

No decision of this Court dealing directly with the doectrine of puni-
tive damages as applied to an automobile collision case has come to
our attention. (Cf. Foster v. Hyman, 197 N.C. 189, 148 S.E. 36, where
Adams, J., discusses wilful and wanton conduct as a basis for execution
against the person.) Our cases deal with libel and slander, assault,
fraud, false arrest and malicious prosecution, officious conduct by agents
of common carriers, ete. In the recent case of Lutz Industries, Inc., v.
Dizxie Home Stores, 242 N.C. 332, 88 S.E. 2d 333, where plaintiff’s
action was grounded on negligence, it was held that the facts alleged
were insufficient to support an award of punitive damages.

There is no allegation in the amended complaint under consideration
that the conduct of the driver of the Dawson car was either malicious
or wilful. No inference can be drawn that such driver intentionally
caused the collision.

“In general, exemplary damages may not be recovered in a case
involving an ordinary collision caused by negligence on a highway,
in the absence of any intentional, malicious or wilful act.” 61 C.J.S,
Motor Vehicles sec. 560. In the absence of allegation that the conduct
was malicious or wilful, there is no basis for submission of an issue
as to punitive damages unless the facts alleged justify the allegation
(by way of conclusion) that the conduct was wanton. Hansley v.
R. R., 115 N.C. 602, 20 S.E. 528.

References to gross negligence as a basis for recovery of punitive
damages may be found in our decisions, e.g., Horton v. Coach Co.,
216 N.C. 567, 5 S.E. 2d 828; Cottle v. Johnson, supra; Stanford wv.
Grocery Co., 143 N.C. 427, 55 S.E. 815. It is noted that the references
to gross negligence in the Cottle and Stanford cases are based on
Holmes v. R. R., 94 N.C. 318; but the expression used by Ashe, J., in
that case, was not gross negligence but “such a degree of negligence
as indicates a reckless indifference to consequences.”” When an injury
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is caused by negligence, any attempt to differentiate variations from
slight to gross is fraught with maximum difficulty. Hansley v. R. R,
supra. (Incidentally, Hansley v. R. R., supra, which expressly over-
ruled Purcell v. R. R., 108 N.C. 414, 12 S.E. 956, was modified on re-
hearing, Hansley v. R. R., 117 N.C. 565, 23 S.E. 443, s0 as to reinstate
the decision in the Purcell case in relation to its particular facts.) Ex-
perience in other jurisdictions confirms this view. Annotation: 98
ALR. 267. Moreover, the words ‘reckless” and “heedless” would
seem to import an uncertain degree of negligence somewhat short of
wantonness.

An analysis of our decisions impels the conclusion that this Court,
in references to gross negligence, has used that term in the sense of
wanton conduct. Negligence, a failure to use due care, be it slight or
extreme, connotes inadvertence. Wantonness, on the other hand, con-
notes intentional wrongdoing. Where malicious or wilful injury is not
involved, wanton conduct must be alleged and shown to warrant the
recovery of punitive damages. Conduct is wanton when in conscious
and intentional disregard of and indifference to the rights and safety
of others, Wagoner v. R. R., 238 N.C. 162, 77 S.E. 2d 701; McCormick,
op. cit., sec. 79; Hintz v. Roberts, 98 N.J. Law 768, 121 A. 711; W. T.
Sustrunk & Co. v. Meisenheimer, 205 Ky. 254, 265 S.W. 467; Cadle v.
McHargue, 249 Ky. 385, 60 S.W. 2d 973; Smith v. King, (Ky.) 239
S.W. 2d 955; Moore v. Wilson, 180 Ark. 41, 20 S.W. 2d 310; Goff v.
Lubbock Bldg. Products, (Court of Civil Appeals, Amarillo, Texas)
267 S.W. 2d 201; Belk v. Rosamond, 213 Miss. 633, 57 So. 2d 461.
These cases from other jurisdictions arise out of automobile collisions.

True, decisions in other jurisdictions are somewhat divergent in the
statement of the applicable rule. The divergence is greater in the
application to specific factual situations. See cases cited, including
those in 1956 Cumulative Pocket Part, relative to 61 C.J.S., Motor
Vehicles sec. 560; also, Blashfield, Cyclopedia of Automobile Law and
Practice, Permanent Edition, Vol. 10, sec. 6467.5, and cases cited. In
relation to the mass of automobile collision cases, the number of cases
bearing on the question before us is surprisingly small.

Now, testing the amended complaint:

The facts alleged in the original complaint as to the cause of colli-
sion are brought forward in the amended complaint. The gist of these
factual allegations is that the driver of the Dawson car, upon reaching
the intersection, suddenly and without warning, made a left turn di-
rectly across the path of the oncoming Hinson car. The amended
complaint contains this additional allegation, viz.: An allegation, upon
information and belief, that the driver of the Dawson car “had defec-
tive vision, and was incapable, if he had tried to do so, of seeing and
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apprehending the dangers inherent to the operation of a motor ve-
hicle,” and that the owner of the Dawson car, codefendant with the
driver, “had full knowledge of this defeet of vision, and permitted and
allowed” the driver, his minor son, to operate his car. The alleged
conduct of the driver of the Dawson car, as noted above, is described
as in reckless and wanton disregard of and indifference to the rights
and safety of Leonard E. Hinson.

True, this additional allegation is made on information and belief;
but the amended complaint, including the additional allegation, must
be considered in the light most favorable to plaintiff. Reynolds v.
Murph, 241 N.C. 60, 84 S.E. 2d 273. When so construed, we cannot
say that plaintiff had no right, in relation to the facts alleged, to allege
that defendants’ conduct was wanton and to include a claim for puni-
tive damages in her prayer for relief.

Even so, we are constrained to hold that the following portion of
paragraph 16 should have been stricken, viz.: ‘“that in view of the
financial worth of the defendants.” The court below was supported
in overruling the motion to strike this allegation by our decision in
Taylor v. Bakery, 234 N.C. 660, 663, 68 S.E. 2d 313. While this case
continues as authority on all other questions decided therein, upon
further consideration we have reached the conclusion that it should
be withdrawn as authority as to this particular point.

True, it is well established that evidence as to the financial worth
of a defendant is competent for consideration by the jury when an
issue as to punitive damages is warranted and submitted. But allega-
tion as to such financial worth is another matter. We have concluded
that such an allegation should be stricken as an allegation of evidence
rather than of a substantive, ultimate fact. Daniel v. Gardner, 240
N.C. 249, 81 S.E. 2d 660. See: 31 N.C.L.R. p. 250; Lutz Industries,
Inc., v. Dixie Home Stores, supra, p. 345. The matter involved in such
allegation is patently prejudicial if plaintiff’s evidence proves insuffi-
cient to warrant submission of an issue as to punitive damages. It
should not be brought to the attention of the jury unless and until
the trial judge determines that the evidence warrants the submission
of such issue. In such event, it becomes competent as evidence rele-
vant to such issue.

Defendants’ assignments of error are overruled except as to the
quoted allegation relating to their financial worth; but, as to such
allegation, their assignment of error is well taken.

The costs on the cross-appeals are taxed, one-half to plaintiff and
one-half to defendants.

On plaintiff’s appeal, modified and affirmed.

On defendants’ appeal, modified and affirmed.
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L. D. BRYAN v. THE CITY OF SANFORD; THE BOARD OF ALDERMEN
OF THE CITY OF SANFORD; axnp HAROLD T. MAKEPEACE, MAYOR;
LYNN PERRY, JOHN T. SALMON, THURMAN F. NANCE, BERNICE
C. KELLY, THOMAS C. BARKER, SAM DAVIS anp O. A. ZACHARY,
MEMBERS OF THE BOARD OF ALDERMEN OF THE CITY OF SANFORD.

(Filed 2 May, 1956.)

[

. Municipal Corporations § 87—

Where a municipality incorporates in its zoning regulations a registered
map which shows an intersection of streets, the intersection has four
corners within the purview of G.S. 160-173, notwithstanding that one of
the streets is not actually opened or used for public purposes beyond its
intersection with the other, Therefore, where two of the corners are zoned
for business purposes, the owner of another corner at the intersection is
entitled to have his lot also zoned for business purposes.

2. Dedication § 4—

Where a street is dedicated to the public by a registered map and the
sale of lots as bounded on a proposed street shown on the map, the
city accepts the dedication by its acceptance of the map as official and
its incorporation in a subsequently enacted zoning ordinance.

3. Mandamus § 2a—

Mandamus will lie to compel a municipality to zone one of four corners
at an intersection in the same manner as it had zoned two other corners
at the intersection, such action being a ministerial duty of the city under
G.8. 160-173.

JOHNSON, J., took no part in the consideration or decision of this case.

ArpEAL by plaintiff from McKeithen, Special Judge, November Term,
1955, of LEE.

This was an action to require the defendants to re-zone a lot owned
by him in the City of Sanford in accord with the provisions of the
statute, G.S. 160-173.

Plaintiff alleged he was the owner of a lot designated as Lot #1 in
Block 157 on the official map of the City of Sanford; that this lot is
situated on the southwest corner of Gray and Third Streets; that Third
Street runs approximately north and south, and Gray Street extends
from Chatham Street eastwardly to and intersects with Third Street,
and, as laid down in the map of the City (hereinafter referred to as the
Deaton map), extends three blocks east of Third Street to the right of
way of the Atlantic and Western Railroad; that Gray Street from
Chatham Street to Third Street is open, used and maintained by the
City, but east of Third Street it has not been opened, but was sur-
veyed, platted and dedicated as a public street; that on each side of
Gray Street as platted there are laid out a number of city blocks, with
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numbered lots, and lots have been sold on either side as fronting on
Gray Street. Plaintiff further alleged that Lot #4 in Block 153 is
situated on the northwest corner of the intersection of Gray and Third
Streets; that Lots #1 and #2 of the Barnes subdivision are situated on
the northeast corner of the intersection; that Lots A and B in Block
156 are situated on the southeast corner of the intersection, and plain-
tiff’s lot No. 1 in Block 157 is situated on the southwest corner of the
intersection.

It was further alleged that on 2 February, 1954, the defendants (here-
inafter referred to as the City) adopted a general zoning ordinance
under the statute (Chapter 160, General Statutes) and divided the
City into designated business, industrial, and residential districts, and
imposed restrictions as to the use of premises in each district; that the
ordinance referred to and incorporated as a part thereof the Deaton
map; that under this ordinance all four corners of the intersection of
Gray and Third Streets, including plaintiff’s lot, were zoned as indus-
trial; that at that time the building on plaintiff’s lot was being used by
plaintiff as office, storeroom and warehouse for the conduct of his
plumbing and heating business.

Plaintiff further alleged that on 21 June, 1955, the Board of Alder-
men of the City adopted a resolution designating the northwest and
southwest corners of the intersection of Gray and Third Streets as
residential, but did not change the zoning of the corners on the east
side of Third Street; that on 6 September, 1955, plaintiff made written
application to the defendant Board requesting re-districting of his lot
at the southwest corner of Gray and Third Streets to conform to the
other corners, as required by G.8. 160-173; that thereafter the defend-
ant Board rejected his request and refused to re-distriet said lot.
Thereupon plaintiff instituted this action, praying for writ of mandamus
requiring defendants to re-district his lot as provided by the statute.

The defendants, answering, admitted the facts alleged in the com-
plaint as to the location of plaintiff’s lot, and the actions of the Board
of Aldermen of the City in re-zoning the plaintiff’s lot from industrial
to residential, but alleged that Gray Street as platted east of Third
Street was never opened, used or maintained by the City, and never
became a public street; that there are no actual corners on the east side
of Third Street and no opening used by anyone as a passageway east
of Third Street, and that the provisions of G.S. 160-173 have no appli-
cation.

By consent the cause was heard without a jury. The court found
that the extension of Gray Street east of Third Street as shown on the
Deaton map has never been opened, used or maintained by the City
as a public street; that the Board of Aldermen of Sanford on 2 Febru-
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ary, 1954, adopted a general zoning ordinance for the City under the
provisions of the statute, and divided the municipality into designated
business, industrial and residential districts; “that said ordinance refers
to and incorporates as a part thereof” the map of Sanford herein
referred to as the Deaton map; “that the map made a part of the zoning
ordinance is a copy of the map by Deaton and Cooke, dated December
18, 1928”; that the Deaton map had been in 1929 accepted and paid
for by the City by official action of the Board of Aldermen; “that said
map shows numerous lots fronting on the area” between the platted
lines of Gray Street east of Third Street, “and all of said lots have been
conveyed by descriptions which designate Gray Street as a boundary
line, ineluding the lots immediately east of Third Street”; that the area
on both sides of Third Street north and south of Gray Street was
originally zoned industrial, and the re-zoning resolution adopted 21
June, 1955, changed the character of plaintiff’s lot on the southwest
corner of the intersection from industrial to residential, but did not
change the zoning of the area east of Third Street and fronting on Gray
Street as platted. It was stated on the argument that the Deaton map
had been duly registered.

Upon the facts found, the court concluded that there were no corners
on the east side of Third Street opposite Gray Street within the purview
of G.S. 160-173, and that plaintiff was not entitled to have his lot re-
zoned from residential to industrial as prayed.

The plaintiff excepted and appealed.

J. G. Edwards and J. Allen Harrington for plaintiff, appellant.
Orton J. Cameron for defendants, appellees.

Dgevin, J. The question presented by this appeal is this: Did the
incorporation of the so-called Deaton map as a part of the zoning
ordinance of the City of Sanford, showing the intersection of Gray
and Third Streets and the platted extension of Gray Street eastward
beyond Third Street, have the effect of constituting an intersection
with four corners within the purview of section 160-173 of the zoning
statutes? Or, does the fact that Gray Street east of Third Street had
never been actually opened, used or maintained by the City preclude
the application of the statute?

There was no controversy as to the facts. It was found by the court
that when the City of Sanford on February 2, 1954, adopted a general
zoning ordinance under the provisions of the statute, it therein referred
to and incorporated as a part thereof “a map referred to as ‘Sanford,
N. C. Zoning map’ showing the various districts; that the map made a
part of the zoning ordinance is a copy of the map by Deaton and
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Cooke, dated December 18, 1928”’; that the Deaton map was in 1929
duly accepted and paid for by the City by vote of the Board of
Aldermen.

The court further found that the four corners of the intersection of
Gray and Third Streets were shown on the map and were designated
and identified by numbered lots and blocks situated at each corner of
the intersection.

It is provided in G.S. 160-173 that when at any intersection of
streets the City promulgates regulations and restrictions as to two or
more of the corners at said intersection, the City shall upon the writ-
ten application from the owner of the other corners of the intersection
re-district and regulate the remaining corners in the same manner.

The plaintiff’s position is that since the City originally zoned all
four corners of this intersection as industrial and has now re-zoned two
corners only, the northwest and southwest corners, as residential,
leaving the other corners unchanged, he is entitled upon written appli-
cation to have his lot on the southwest corner restored to the original
classification as industrial, in accord with the proviso in G.S. 160-173.

The defendants’ position is that there never were corners on the
east side of Third Street, and hence the City had authority to change
the classification of the only two corners, which were on the west side
of Third Street, the northwest and southwest corners, from industrial
to residential. The defendants argue that the mathematical lines on
the map showing extension of Gray Street east of Third Street could
not and did not constitute an acceptance by the City of unopened and
unused land as a public street. The plaintiff, however, calls attention
to the fact that the Deaton map was incorporated in and became a
part of the zoning ordinance itself, and thereby established the lines
and corners therein set forth for zoning purposes, and that blocks
and subdivisions east of Third Street were laid off and lots sold as
bounded by Gray Street as the lines of such street were designated
and established by the official map. Hence plaintiff contends that by
the City’s ordinances and actions the dedication of the eastern exten-
sion of Gray Street has been accepted and determined as a public
street, to the extent that four corners at the intersection have been
established within the meaning of the statute.

In Marren v. Gamble, 237 N.C. 680, 75 S.E. 2d 880, the proviso of
G.S. 160-173 was considered and analyzed, and the Court, speaking
through Ervin, J., said: “When its phraseology is reduced to simple
terms, it merely declares that whenever the legislative body of s
municipality zones two or more corners at an intersection of streets
in the corporate limits of a municipality in a certain way, ‘it shall
be the duty of such legislative body upon written application from the

2244
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owner of the other corners’ of the intersection to rezone such other
corners in the same manner.”

In Robbins v. Charlotte, 241 N.C. 197, 84 S.E. 2d 814, a factual
situation similar in some respects to the instant case was considered
by this Court. In that case it appeared that Brandywine Road inter-
sects but does not cross Selwyn Avenue. There was no extension of
Brandywine Road beyond Selwyn Avenue, nor was there any usable
way. It was said that this constituted a “dead-end” for Brandywine
Road at Selwyn Avenue, and the property opposite was characterized
as forming the “top of the ‘T”.”” The Court held in an opinion written
by Johnson, J., that the proviso of G.8. 160-173 could not be extended
to cover only two corners, and that the area along the top of the “T”
at the dead-end of the intersection could not be treated as a corner
within the meaning of the statute.

However, we think the instant case distinguishable from the Robbins
case, for the reason that here the extension of Gray Street beyond
Third Street had been surveyed and laid out on a map which was
accepted officially by the City, and there were laid out on this map
the lines of Gray Street as extending east beyond Third Street for
several blocks, and on this map were the lines of several blocks abut-
ting on Gray Street, in consequence of which were sold lots described
as bounded by the lines of Gray Street as shown on the map. In this
situation, the City of Sanford in adopting the zoning ordinance in-
corporated this map as a part of the zoning ordinance showing four
corners at this intersection.

We think the area within the platted lines of the extension of Gray
Street had been dedicated to public use by the recorded map and the
sale of lots as bounded thereby, and that the City by its acceptance
of the map as official and incorporating it in, and as a part of, its
zoning ordinance, had signified its acceptance for all purposes con-
nected with its zoning regulations.

It would seem to follow as a logical conclusion that in so far as the
zoning ordinance was concerned, there were four corners established
at the intersection of Gray and Third Streets, and that the provisions
of G.8. 160-173 are applicable.

The established rule in this jurisdiction is that the platting of land
showing streets and public places and sale of lots pursuant thereto,
constitutes a dedication of the public places delineated upon the plat
as between the grantor and the purchaser. But in so far as the mu-
nicipality is concerned, this constitutes only an offer of dedication,
and there is no complete dedication without an acceptance of some
kind by the municipality. Gault v. Lake Waccamaw, 200 N.C. 593,
158 S.E. 104; Rowe v. Durham, 235 N.C. 158, 69 S.E. 2d 171; Russell
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v. Coggin, 232 N.C. 674, 62 S.E. 2d 70; Irwin v. Charlotte, 193 N.C.
109, 136 S.E. 368; Wheeler v. Construction Co., 170 N.C. 427, 87 S.E.
221; Blowing Rock v. Gregorie, 243 N.C. 364, 90 S.E. 2d 898.

However, evidence of acceptance would not be confined to use and
maintenance of the land as such, Acceptance may be manifested by
the adoption as official of & map delineating areas as public streets or
places, followed by official acts and ordinances recognizing their charac-
ter as such.

“Recognition of dedicated streets or alleys in official maps consti-
tutes acceptance of the dedication, particularly when followed by other
acts.” 26 C.J.S,, 109; 16 Am. Jur., 380; Sullivan v. City of Loutsville,
291 Ky. 60; Village of Pleasantville v. Sicthiano, 252 N.Y.S. 469.

Plaintiff here was entitled to require the defendants to comply with
the provisions of the statute and to redistrict the plaintiff’s lot at the
intersection of Gray and Third Streets as industrial, as originally
zoned. Marren v. Gamble, supra. Mandamus will lie to compel the
performance of a purely ministerial duty imposed by law. Nebel v.
Nebel, 241 N.C. 491 (499), 85 S.E. 2d 876; Person v. Doughton, 186
N.C. 723, 120 S.E. 481.

Judgment reversed.

JorNsoN, J., took no part in the consideration or decision of this
case.

The foregoing opinion was prepared by Devin, Emergency Justice,
while he was serving in place of Johnson, J., who was absent on account
of his physical condition. It is now adopted by the Court and ordered
filed.

JOE PARIS, EMPLOYEE, v. CAROLINA BUILDERS CORPORATION, EM-
PLOYER, AND HARTFORD ACCIDENT AND INDEMNITY COMPANY,
CARRIER.

(Filed 2 May, 1956.)

1. Payment § 2—

In the absence of agreement to the contrary, delivery and acceptance of
a check is only conditional payment until the check is paid, but if the
check is paid on presentation, such payment ordinarily relates back to the
time the check is delivered to the payee or his duly authorized agent,

2. Master and Servant § 53c—

‘Where request for review of an award for changed conditions is not
made until more than twelve months after delivery and acceptance of
check in final payment, review of the award is barred, G.S. 97-47, not-
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withstanding that the check is negotiated to and actually paid by the
drawee bank less than twelve months prior to the request.

8. Same—

‘Where an employee accepts payment for permanent partial disability
in a lump sum, the twelve month period within which request for review
of the award for change of condition must be made is to be calculated
from the date of such payment and not the date on which the last pay-
ment of compensation would have been due had the employee not elected
to accept a lump sum payment.

JOHNSON, J., took no part in the consideration or decision of this case.

AppEAL by plaintiff from McKeithen, Special Judge, November
Term, 1955, of WAKE.

This is an appeal from a judgment affirming an order of the North
Carolina Industrial Commission (hereinafter referred to as Commis-
sion).

The facts are not in dispute and are summarized below:

1. On and prior to 20th June, 1952, the plaintiff was employed by
the defendant employer at an average weekly wage of $57.50, and on
that date sustained an injury to his right hand as the result of an
accident arising out of and in the course of his employment. The
parties were subject to and bound by the provisions of the North
Carolina Workmen’s Compensation Act (hereinafter referred to as
Compensation Act). The defendant Hartford Accident and Indemnity
Company was the compensation carrier for the defendant employer
and was on the risk at the time of the injury. The defendant em-
ployer admitted liability under the Compensation Act and paid to
plaintiff compensation for temporary total disability from 21st June,
1952, to 6th September, 1952, in the amount of $330.00.

2. Thereafter, plaintiff was medically rated as having sustained
twenty per cent permanent partial loss of use of his right hand on
account of the injury. The parties thereupon executed another agree-
ment on Commission Form No. 26, by the terms of which the de-
fendants agreed to pay and the plaintiff agreed to accept compensa-
tion at $30.00 per week for a period of 34 weeks commencing as of
the 5th day of September, 1952, which agreement was approved by
the Commission. The plaintiff thereafter applied for payment in a
lump sum of the compensation awarded which the Commission caleu-
lated to be $1,014.05, and his application for the lump sum payment
was approved by the Commission. Whereupon, the defendant carrier
issued two drafts, one in the amount of $50.00 payable to the plain-
tiff’s attorney and the other in the amount of $964.05 payable to the
plaintiff; these drafts bore the date of 31st October, 1952. The draft
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payable to the plaintiff was delivered to him on 1st November, 1952,
at which time he executed the closing receipt on Commission Form
No. 27.

3. The plaintiff endorsed the draft payable to him and negotiated
it at the First Citizens Bank and Trust Company of Raleigh on 3rd
November, 1952, receiving at that time cash or its equivalent in the
sum of $964.05. By subsequent negotiation the draft reached the
bank upon which it was drawn, namely, the Hartford-Connecticut
Trust Company of Hartford, Connecticut, and was actually paid by
the bank on 7th November, 1952.

4. The plaintiff thereafter left the State of North Carolina and went
to Birmingham, Alabama. Later he wrote a letter to the Commis-
sioner of Labor, Raleigh, North Carolina, which letter was dated 1st
November, 1953, making inquiry about his case and asking when it
would come up for a hearing. This letter was forwarded to the Com-
mission by the Commissioner of Labor and was received by the Com-
mission on 4th November, 1953, having been received by the Com-
missioner of Labor on 3rd November, 1953. On 18th January, 1954,
the Commission received a request from the plaintiff’s counsel of Bir-
mingham, Alabama, for a reopening of plaintiff’s claim to determine
what additional compensation plaintiff was entitled to receive on ac-
count of a change in his condition for the worse.

From the foregoing facts the Commission held that the “last pay-
ment” of compensation within the meaning of G.8. 97-47 occurred on
the 1st day of November, 1952, and that the plaintiff’s application for
review of his case and for additional compensation based on a change
in condition came too late, the last payment of compensation withia
the meaning of G.S. 97-47 having been made more than one year prior
to the 4th day of November, 1953. As a consequence of the foregoing
findings of fact and conclusions of law, the Commission entered an
order denying compensation.

Upon appeal to the Superior Court the order entered by the Com-
mission was affirmed. The plaintiff appeals, assigning error.

Smith, Leach, Anderson & Dorsett for plaintiff.
Ruark, Young & Moore for defendant.

Dexny, J. The Commission, upon its own motion, or upon the
application of any party in interest, on the grounds of a change in
condition, may review any award and on such review may make an
award ending, diminishing, or increasing the compensation previously
awarded, subject to the maximum or minimum compensation allow-
able by the Compensation Act. Provided, however, no such review
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shall be made after twelve months from the date of the last payment
of compensation pursuant to an award as provided in the Act, or when
no award has been made for compensation no such review shall be
made after twelve months from the date of the last payment of bills
for medical or other treatment pursuant to the provisions of the Com-
pensation Act. G.S. 97-47; Tucker v. Lowdermilk, 233 N.C. 185, 63
S.E. 2d 109; Whitted v. Palmer-Bee Co., 228 N.C. 447, 46 S.E. 2d 109;
Knight v. Body Co., 214 N.C. 7, 197 S.E. 563; Lee v. Rose’s Stores,
Inc., 205 N.C. 310, 171 S.E. 87.

It follows, therefore, that the determinative question posed on this
appeal is whether the request for review on the grounds of a change
in plaintiff’s condition was made within twelve months of the date of
the last payment of compensation, pursuant to an award under the
Compensation Act.

The appellant contends that the date of the last payment of com-
pensation made to him within the mea: ing of G.S. 97-47 was on the
7th day of November, 1952, the date on which the draft was paid by
the Hartford-Connecticut Trust Company of Hartford, Connecticut.
He relies upon the well recognized rule that in the absence of an agree-
ment to the contrary, the delivery and acceptance of a check-is not
payment until the check is paid, citing Peek v. Trust Co., 242 N.C. 1,
86 S.E. 2d 745; Wilson v. Finance Co., 239 N.C. 349, 79 S.E. 2d 908;
Lumber Co. v. Hayworth, 205 N.C. 585, 172 S.E. 194, and similar
cases. However, there is another well established rule, and that is
that when a draft or check is accepted in payment of an obligation
and is paid on presentation, payment ordinarily relates back to the
time the draft or check was delivered to the payee or his duly au-
thorized agent. 40 Am. Jur., Payment, section 86, page 775; 70 C.J.S,,
Payment, section 12, page 219, et seq.; Hooker v. Burr, 137 Cal. 663,
70 P 778, 99 Am. St. Rep. 17, affirmed in 194 U.S. 415, 48 L. ed. 1046,
24 S.Ct. 706; McFadden v. Follrath, 114 Minn. 85, 130 N.W. 542, 37
LR.A. (N8) 201; Tonnar v. Wade, 153 Miss. 722, 121 So. 156; Fran-
ciscan Hotel Co. v. Albuquerque Hotel Co., 37 N.M. 456, 24 P. 24 718;
Hunter v. Wetsell, 88 N.Y. 549, 38 Am. Rep. 544; Texas Mut. L. Ins.
Asso. v. Tolbert, 134 Tex. 419, 136 S.W. 2d 584; Ruppert v. Edwards,
67 Nev. 200, 216 P. 2d 616; Anno.: 1 British Ruling Cases, 494, C/.
Kendrick v. Ins. Co., 124 N.C. 315, 32 S.E. 728, 70 Am. St. Rep. 592;
Whaitley v. Ins. Co., 71 N.C. 480.

In the case of Marreco v. Richardson, 1 British Ruling Cases, 485,
at page 494, Farwell, L. J., in considering the identical point we have
under consideration, said: “Byrne, J., held that a cheque or a bill of
exchange given in respect of a pre-existing debt operated as a condi-
tional payment thereof, and on the condition being performed by ac-
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tual payment, the payment related back to the time when the cheque
or bill was given. That is only expressing the same principle in an-
other form, and 1 should myself prefer to say that the giving of u
cheque for a debt is payment conditional on the cheque being met,
that is, subject to a condition subsequent, and if the cheque is met 1t
is an actual payment ab initio.”

Likewise, in Ruppert v. Edwards, supra, in considering the samc
question we have before us, the Court said: “So, in such a transaction
as that involved in the instant case, payment 18 payment when com-
pleted delivery is had, and to that extent is evidence of the existing
obligation, but it is conditional merely, according to the great weight
of authority, and continues such until the check is paid on the presen-
tation; thereupon, the condition having been satisfied by the check
having been paid, the same becomes absolute. The payment condi-
tionally contemplated is not what is construed properly as a condition
precedent, but rather a condition subsequent. The condition having
been subsequently satisfied by the check having been paid, ‘the debt
is deemed to have been discharged from the time the check was given.'”

The appellant further contends that he should have been allowed
twelve months in which to request a review from the last date on
which the compensation would have been due had he not elected to
accept payment of the award in a lump sum. This contention is not
supported by the statutes which authorizes review for a change in a
claimant’s condition. G.S. 97-47. Cf. Tucker v. Lowdermilk, supra.

Treating the letter addressed to the Commissioner of Labor on 1st
November, 1953, and later received by the Commission on 4th No-
vember, 1953, as a request for review, we hold that it was received
more than twelve months after the date of the last payment of com-
pensation, to-wit, the 1st day of November, 1952, However, it will
be noted that no formal request for a review of the award theretofore
entered in favor of the plaintiff, was filed with the Commission until
the 18th day of January, 1954.

The judgment of the court below is

Affirmed.

Jounsow, J., took no part in the consideration or decision of this
case.
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STATE v. BRUCE PHILLIP STEVENS.

(Filed 2 May, 1956.)
Grand Jury § 1—
A party litigant has no right to select a grand juror but may object only

to his selection on the ground that he does not possess the qualifications
or that the manner of his selection was illegal.

Same-—

The authority conferred on the presiding judge by local law applicable
to the county to discharge the whole grand jury includes the right to dis-
charge any one of the grand jurors and to fill the vacancy thus occasioned
with another possessing the requisite qualifications.

Same—-

Statutory provisions which relate to the number and qualifications of
grand jurors and which are designed to secure impartiality and freedom
from unfair influences are deemed to be mandatory ; those which prescribe
mere details as to the manner of selecting or drawing them are usually
regarded as directory only.

Same—
The burden is on the objecting party to show disqualification of a grand
juror.

Criminal Law § 44—

Where motion for continuance is based solely on absence of witnesses
and not lack of time to prepare the defense, and defendant fails to show
any effort to have the witnesses in court and fails to show what testimony
material to the defense they could give if present, there is no showing of
abuse of discretion by the trial court in denying the motion.

Criminal Law § 50d—
The court may ask a witness questions of a clarifying nature,

Criminal Law § 81b——
Appellant must show prejudice in order to be entitled to a new trial.

Criminal Law § 78e (1)—

An exception to a long portion of the charge which does not point out
the matter complained of is insufficient. Rule of Practice in the Supreme
Court No. 19(3).

Criminal Law § 53e—

Where the State relies largely on direct evidence, the failure of the
court to charge with respect to the nature of incidental and corroborative
circumstantial evidence will not be held for error in the absence of a special
request.
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10. Criminal Law § 53j—

In the absence of a special request, the failure of the court to charge the
jury to scrutinize the testimony of accomplices will not be held for error,
the matter being a subordinate and not a substantive feature of the case.

JoHNSON, J., not sitting.

ArpeaL by defendant from Williains, J., October, 1955 Criminal
Term, Superior Court, Lee County.

Criminal prosecution upon bill of indictment in which the defendant
was charged with aiding and abetting William G. Holifield and William
Longo in the commission of the crime of robbery with firearms. Bill of
indictment was returned at the October, 1955 Term, Lee Superior Court,
by a grand jury selected under the authority of Chapter 354, Public-
Local Laws of 1931, applicable to Lee County. The Act provides in
substance that the grand jurors shall serve for one year, nine of whom
shall be selected at the March Term, and nine at the October Term each
year. The judge of the Superior Court presiding over any civil or
criminal court “may at any time discharge said grand jury from fur-
ther service, and, in such event, he may cause a new grand jury to be
drawn which shall serve out the unfinished time of any grand jury thus
discharged.”

At the October, 1955 Term of the Superior Court the nine grand
jurors, including Clarence C. Kelly, selected at the March, 1955 Term,
were present. The presiding judge in open court made this statement:
“The court finds that grand juror Clarence C. Kelly is disqualified for
grand jury service and he is, therefore, dismissed and excused from
further duty on the grand jury.” The court inquired of defense counsel,
“Do you want me to find facts?” Counsel replied, “It is not necessary.”
The court then stated: “I found that he was disqualified, he having
been indicted and convicted of drunk driving and not fit to serve on the
grand jury.”

TUnder the court’s order 10 grand jurors were then drawn, sworn and
charged. The ten grand jurors thus drawn, together with the eight
holding over, constituted the panel. The grand jury returned the in-
dictment on which the defendant was put upon trial. The defendant
moved for a continuance for that certain of his witnesses were on
maneuvers in Alabama and unable to attend. The witnesses were not
shown to have been under subpoena. The motion for continuance was
not supported by affidavit or other showing as to the relevancy of their
testimony, if present. The court denied the motion and the defendant
excepted. Before plea, the defendant moved to quash the indictment
for that it was returned by an illegally drawn grand jury. The motion
to quash was denied and the defendant excepted.
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The State offered numerous witnesses, among them two soldiers from
Fort Bragg, William G. Holifield and William J. Longo, both of whom
pleaded guilty to the robbery. Both testified the defendant, Bruce
Phillip Stevens, planned the crime, furnished the pistol, waited for them
in his car outside the place where the holdup occurred, took them away
from the scene, and that the three divided the money obtained in the
holdup. The State introduced the evidence of other witnesses in cor-
roboration,

The defendant introduced evidence of his good character. He offered
evidence of his wife, his brother and his brother’s wife, and others tend-
ing to establish an alibl. He also, by consent, offered a statement from
Tommis Measamer, who “asked Longo why they were trying to put
the robbery on Bruce, and Longo said Bruce had a blue Mercury car
and they were trying to make a fall guy out of Bruce.”

The jury returned a verdict of guilty. The defendant moved (1) to
set aside the verdict, (2) for a new trial, and (3) in arrest of judgment.
The motions were denied and the defendant again excepted. From the
judgment that the defendant be confined in the State’s Prison at hard
labor for not less than 15 years nor more than 20 years, the defendant
appealed.

William B. Rodman, Jr., Attorney General, T. W. Bruton, Assistant
Attorney General, for the State.

Pittman & Staton,

By: J. C. Pittman, for defendant, appellant.

Hiccins, J. The defendant’'s motion to quash the indictment made
before plea, and the motion in arrest of judgment made after verdict,
challenge the validity of the indietment upon the ground that it was
returned by an illegally constituted grand jury. The defendant con-
tends the court committed error (1) in discharging grand juror Kelly
for an insufficient reason, that is, “He had been tried and convicted for
driving drunk and not fit to serve on the grand jury,” and (2) ten grand
jurors were selected at the October, 1955 Term, whereas the law appli-
cable to Lee County provided for the selection of only nine members.

While the defendant had no right to keep Kelly on the grand jury
and cannot complain of his removal, he did have the right to object to
the selection of his successor, either on the ground that he did not
possess the qualifications or that the manner of his selection was illegal.
In the case of S. v. Peacock, 220 N.C. 63, 16 S.E. 2d 452, this Court,
speaking through Stacy, C. J., said: “The right of a defendant, or a
party litigant, in respect of the jury, grand or petit, is to challenge or
reject, and not to select jurors, S. v. Levy, supra (187 N.C. 581, 122
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S.E. 386).” The defendant does not contend the 10th juror lacked the
necessary qualifications. The objection is upon the ground that 10
men were selected instead of the nine provided for in the Local Law
applicable to Lee County. The Act provides the judge presiding at
any criminal or civil term of Superior Court, may, at any time, dis-
charge the grand jury from further serviee, in which event he may cause
a new grand jury to be drawn for the unexpired term. The authority
to discharge the whole grand jury would seem to include the right (if
that right did not already exist) to discharge any one or more of its
members, “The power of the court to discharge or excuse grand jurors
on the original panel and fill vacancies created thereby are inherent
and existed at common law in the absence of express statutory author-
ity. . . . Generally, discharging or excusing some of the grand jurors
on the original panel and supplying their places will not invalidate
their action so long as the newly constituted panel is within the statu-
tory limit.” 24 Am. Jur. 848. See 27 L.R.A. 780; 49 L.R.A.(ns.)
1215.”

“When power is given a court to excuse one called to serve as a grand
juror, authority to fill the vacancy thus occasioned with another pos-
sessing the requisite qualifications is also conferred by necessary impli-
cation.” 22 C.J.S. 1013. See also, S. v. Perry, 122 N.C. 1018, 29 S.E.
374; S. v. Barber, 113 N.C. 711, 18 S.E, 515.

Statutory provisions which relate to the number and qualification of
grand jurors or which are designed to secure impartiality and freedom
from unfair influences are ordinarily deemed to be mandatory; those
which prescribe mere details as to the manner of selecting or drawing
them are usually regarded as directory only. Hyde v. U. 8., 225 U.S.
347, 56 L. Ed. 1114.

We conclude, therefore, that the presiding judge, in his discretion,
had the power (1) to discharge Kelly from the grand jury for cause,
and (2) to fill the vacancy thus created by the drawing of another duly
qualified grand juror. Of the grand jurors drawn, one was to take the
place of Kelly and the other nine to take the places of those whose
terms expired by reason of having already served one year. The burden
was on the defendant to show the disqualification. 8. v. Perry, supra.

The defendant contends the court abused its discretion in refusing to
continue the case on account of the absence of witnesses. However, the
defendant made no showing as to his efforts to have these witnesses in
court and no showing as to what testimony material to the defense they
could give if present. While the indictment was returned at the term
at which the trial was held, the offense was alleged to have been com-
mitted one month and two days prior to the beginning of the term.
The motion for continuance was made upon the ground of absence of
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witnesses and not for lack of time in which to prepare the defense. The
record does not show abuse of discretion in denying the motion for
continuance. 8. v. Birchfield, 235 N.C. 410, 70 S.E. 2d 5; S. v. Creech,
229 N.C. 662, 51 S.E. 2d 348; S. v. Strickland, 229 N.C. 201, 49 S.E. 2d
469; S. v. Godwin, 216 N.C. 49, 3 S.E. 2d 347; 8. v. Whitfield, 206 N.C.
696, 175 S.E. 93.

While defendant’s counsel, out of abundance of precaution, took
numerous exceptions to the admission and exclusion of evidence, careful
examination of the record fails to show prejudicial error. The questions
asked by the court appear to be of a clarifying nature. Andrews v.
Andrews, 243 N.C. 779. The evidence was ample to take the case to
the jury and to sustain the verdict. To prevail on appeal it must be
made to appear that appellant’s rights have been prejudiced. 8. v.
Creech, supra; S. v. Beal, 199 N.C. 278, 154 S.E. 604.

The charge of the court covered 36 pages of the record. All except
15 lines have been made the subject of the 72 exceptions taken to it.
Some of the exceptions relate to two or more pages of the charge. They
do not point up with the definiteness required by Rule 19(3), Rules of
Practice in the Supreme Court, Vol. 221, at p. 555. S. v. Norris, 242
N.C. 47, 86 S.E. 2d 916; Rawls v. Lupton, 193 N.C. 428, 137 S.E. 175;
Boyer v. Jarrell, 180 N.C. 479, 105 S.E. 9; Harrison v. Dill, 169 N.C.
542, 86 S.E. 518.

In charging the jury, the court stated the principles of law as they
relate to the evidence in the case in substantial accord with the decisions
of this Court. The recapitulation of the evidence and the statement of
contentions of the parties are unobjectionable. The exception to the
court’s failure to charge on circumstantial evidence cannot be sus-
tained. The evidence in the case was largely direct. It consisted of
the statements of the two men who actually committed the robbery.
The circumstantial evidence offered was incidental to and in corrobo-
ration of the direct evidence. In the absence of special request, failure
to charge with respect to circumstantial evidence was not error. S. v.
Bennett, 237 N.C. 749, 76 S.E. 2d 42.

The defendant, both in his brief and on the oral argument, urges as
error the failure of the trial judge to charge the jury to scrutinize and
receive with caution the evidence of admitted accomplices. Request
for such instruction was not made at the trial. In the case of S. v.
Wallace, 203 N.C. 284, 165 S.E. 716, Justice Adams, in discussing the
trial court’s failure to instruet the jury to scrutinize the testimony of
an accomplice, stated: “The principle is sustained in a number of our
decisions and explicitly approved in the following words: ‘Instruction
to serutinize the testimony of a witness on the ground of interest or bias
is a subordinate and not a substantive feature of the trial, and the
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judge’s failure to caution the jury with respect to prejudice, partiality
or inclination of a witness will not generally be held for reversible error
unless there be a request for such instruction.” S. v. O’Neal, 187 N.C.
22; S. v. Sauls, 190 N.C. 810.” 8. v. Reddick, 222 N.C. 520, 23 S.E. 2d
909; S. v. Kelly, 216 N.C. 627, 6 S.E. 2d 533; S. v. Cagle, 209 N.C. 114,
182 S.E. 697; S. v. Bohanon, 142 N.C. 695, 55 S.E. 797.

In the case of S. v. Hooker, 243 N.C. 4