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CITATION OF' REPORTS 

I n  quoting f rom the reprinted Reports counsel will ci te a lways  the  mar-  
ginal (i.e., t he  original) paging, except 1 N. C. a n d  20 N. C., which are 
repaged throughout, without marginal paging. 

Rule 6" of the  Supreme Court  i s  a s  follows: 
Inasmuch a s  a l l  t he  volumes of Reports prior to  the  63rd have been re- 

printed by the  State,  with the  number of the  volume instead of the name of 
the Reporter, counsel will cite the  volumes prior to  63 N. C., a s  follows: 

1 and  2 Martin,  
Taylor, nnd Conf. 1 . .  as " C' 

1 Haywood . . . . .  " 2 " 

2 Hnywootl . . . . .  " 3 " 

1 and  2 Car .  Law 

? . .  Repository and  " 4 " 

I. C. Term 
1 Alurplley . . . . . .  " 5 " 
"JLurphey . . . . . .  " 6 " 

3 JIurphey . . . . . .  " 7 " 

1 H a w k s .  . . . . . .  " 8 " 

2 H a w k s .  . . . . . .  " 9 " 
3 Hawk> . . . . . . .  " 10 " 
4 H a w k s .  . . . . . .  " 11 " 
1 Devereux Law . . . .  " 12" 
2 Deve re~ l s  L a w  . . . .  " 1 3  " 

3 neve rens  Law . . . .  " 14 " 
4 Devereux L a w .  . . .  " 13 " 
1 Devereux Equity . . .  " 1 6  " 
2 1)everenx Eqnity . . .  " 17 " 

1 Ilcv. and  Bat. Law . . " 18 " 
2 Der.  and  Bat.  Law . . " 19  " 
3 and 4 Dev. and  . . 20 Bat.  Law 

. .  1 Uev. and  Bat.  Eq. " 71 " 

2 Dev. and  Ea t .  Eq. . .  " 22 " 
1 Iredell I.aw . . . .  " 23 " 

"redeli L a w .  . . . .  " 24 " 

. . . .  3 I redr l l  I.nm. " 23 " 
4 Irrdell  I . aw .  . . . .  " 26 " 

3 Iredell L a w .  . . . .  " 27 " 

6 Iredell  Law . . . . .  " 28 " 

7 Iredell  Lam . . . . .  " 29 " 

8 Iredell  Law . . . .  a s  30 N. U. 
9 Iredell Law . . . .  " 31  '. 

10 Iredell  Law . . . .  fi 32 “ 

11 Iredell  Law . . . .  " 33 " 

. . . .  

. . . .  
12 Iredell  Law " 34 " 

13 Iredell Law " 35 " 
1 Iredell Equity . . .  " 3 6  " 
2 Iredell Equity . . .  " 37 " 

;: Iredell Equity . . .  " 38 " 

4 Iredell Equity . . .  " 39 " 
:I 11-edell Equity . . .  " 4 0  " 

t i  Iredell Equity . . .  " 41 " 
7 11-edell Eqnity . . .  " 42 " 

8 Iredell Equity . . .  " 43 " 

. . . . .  Dnusbee Law " 44 " 
liusbee Equity . . . .  " 45 " 
1 Jol lw I . i ~ \ v .  . . . .  " 46 " 
2 J o n m  L a w .  . . . .  " 47 " 

3 J O I I P ~  I,nw . . . . .  " 48 " 
- 1 J o x i e s L u m .  . . . .  " 4 9  " 
5 Jones T a w  . . . . .  " 50 " 

8 .Jolics L a w .  . . . .  " 51 " 

T Joncs I . nw.  . . . .  " 52 " 

8 J o n e s 1 , a w .  . . . .  " 5 3  " 
1 Jones E q ~ u t y  . . . .  " 64 " 

:! Jones Equity . . . .  " 55 " 

3 J o l m  Equity . . . .  " 56 " 
4 Jones Equity . . . .  " 57 " 

3 Jones  Equity . . . .  " 58  " 
6 Jones Equity . . . .  " 59 " 

. . .  1 and 2 Winston " 60 " 

. . . . .  Phillips Law " 61 " 
. . . .  l'hilllps Equity " 62 " 



JUSTICES 
OP T H E  

SUPREME COURT O F  NORTH CAROLINA 

FALL TERM, 1957-SPRING TERM, 1933 

CHIEP JUSTICE: 

J. WALLACE WINBORNE. 

ASSOCIATE JUSTICES: 

EMERY B. DENNY, WILLIAM H. BOBBITT, 
JEFF.  D. JOHNSON, JR., CARLISLE W. HIGGINS, 
R. HUNT PARKER, WILLIAM B. RODMAN, JR. 

EMERGENCY JUSTICES: 

W. A. DEVIN, M. V. BARNHILL. 

ATTORNEY-GENERAL: 

GEORGE B. PATTON. 

ASSISTANT ATTORNEYS-GENERAL: 

T. W. BRUTON, PEYTON B. ABBOTT, 
RALPH MOODY, KENNETH WOOTEN, JR., 
CLAUDE L. LOVE, F. KENT BURNS, 
HARRY W. McGALLIARD, BASIL L. SHERRILL. 

SUPREME COURT REPORTER: 

JOHN M. STRONG. 

CLERK OF T H E  SUPREME COURT: 

ADRIAN J. NEWTON. 

MARSHAL AND LIBRARIAN: 

DILLARD S. GARDNER. 

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE: 

BERT M. MONTAGUE. 
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JUDGES 
OP THE 

SUPERIOR COURTS OF NORTH 

FIRST DIVISION 
Name District 

CAROLINA 

Address 
CHESTER R. MORRIS .................................... First ........................... Coinjock. 
MALCOLM C. PAUL ........................................ Second ........................ Washington, 
WILLIAM J. BUNDY ...................................... Third .......................... Greenville. 
HENRY L. STEVENS, JR. .............................. Fourth ........................ Warsaw. 
CLIFTON L. MOORE ........................................ Fifth ........................... Burgaw. 
JOSEPH W. PARKER ...................................... Sixth ........................... Windsor. 
WALTER J. BONE .......................................... Seventh ...................... Nashville. 
J. PAUL FRIZZELLE .................................... Eighth ........................ Snow Hill. 

SECOKD DIVISION 
HAMILTON H. HOBGOOD ................................ Ninth .......................... Louisburg. 
WILLIAM Y. BICKETT .................................. Tenth ........................ Raleigh. 
CLAWSON L. WILLIAMS ............................... Eleventh .................... Sanford, 
Q. K. N ~ a r o c ~ s ,  J R . ~  .................................. Twelfth ...................... Fayetteville. 
RAYMOND B. MALLARD ................................ Thirteenth ........... Tabor City. 
C. W. HALL .................................................... Fourteenth ................ Durham. 
LEO CARR ........................................................ Fifteenth ................... Burlington. 
MALCOLM B. SEAWELL .................................. Sixteenth ................... Lumberton. 

THIRD DIVISION 
ALLEN H. GWYN ............................................ Seventeenth .............. Reidsville. 
WALTER E. CRISSMAN .................................. Eighteenth ......... High Point. 
L. RICH-~RDSOX PREYER ................................ Eighteenth ................ Greensboro. 
FRANK M. ARMSTRONG ................................ Nineteenth ................ Troy. 
F. DONALD PHILLIPS ................................... Twentieth ................. Rockingham. 
WALTER E. JOHNSTON, JR. ....................... Twenty-First ............ Winston-Salem. 
HUBERT E. OLIVE .......................................... Twenty-Second ........ Lexington. 
J. A. R o u s s ~ a u  .......................................... TwentyThird ........ o h  Wilkesboro. 

FOURTH DIVISION 
J. FRANK HUSICINS ..................................... TwentyFourth . . . .  Burnsville, 
JAMES C. FARTHING .................................... Twenty-Fifth ............ Lenoir. 
FRANCIS 0. CLARKSON ................................ Twenty-Sixth ........... Charlotte. 
HUGH B. CAMPBELL ...................................... Twentysixth ........... Charlotte. 
P. C. FROKEBERGER ...................................... Twenty-Seventh ....... Gastonia. 
ZEB V. NETTLES ........................................... Twenty-Eighth ......... Asheville, 

........... J. WILL PLESS, JR. ...................................... Twenty-Ninth Marion. 
DAN K. MOORE .............................................. Thirtieth ................... Sylva. 

SPECIAL JUDGES. 
GEORGE M. FOUKTAIK ..................................................................................... I'arboro. 
W. A. LELASD MCKEITIIES~ ........................................................................ Pinehurst. 
SUSIE SHARP .................................................................................................... Reidsville. 
J. B. C R A ~ E X ,  JR ............................................................................................ hforganton. 
W. REID T ~ ~ o a r p s o s  ..................................................................................... Pittsboro. 

EMERGENCY JUDGES. 
HESRY A. G R A D Y ~  .......................................................................................... New Bern. 
H. HOYLE SISIC .............................................................................................. Greensboro. 
W. H. S. BURGWYY ....................................................................................... Woodland. 
Q. K. N r ~ r o c s s  ........................................................................................... Fayetteville 

1. Resigned 20 January 1958. Succeeded by Heman R. Clark, Fayetteville, N. C. 
2. Died 27 February 1958. 
3. Died 23 February 1968. 
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SOLICITORS 

EASTERN DIVISION 

Name District Address 
............................ WALTER W. COHOON .................................. F i s t  Elizabeth City. 

......................... .......................................... HCBERT E. M.~Y Second Nashville. 
........................... ........................................ ERNEST R. TYLER Third Roxobel. 
......................... .......................................... W. JACK HOOKS Fourth Smithfield. 

............................ ROBERT D. ROUSE, JR. ................................ Fifth Farmville. 

............................ ........................................ WALTER T. BRITT Sixth Clinton. 
....................... LESTER V. CIIALMERS, JR. .......................... Seventh Raleigh. 

......................... JOHN J. BURNEY, JR. .................................. Eighth Wilmington. 
........................... ................................ MACRICE E. BRASWELL Ninth Fayetteville, 
........................... WILLIAM H. MURDOCIC ................................ Tenth Durham. 

WESTERN DIVISION 

HARVEY A. LUPTON ........................................ Eleventh ..................... Winston-Salem. 
HORACE R. KORNEGAY ................................ Twelfth ....................... Greensboro. 
M. G. BOYETTE .............................................. Thirteenth .................. Carthage. 
GRADY B. STOTT .......................................... Fourteenth ................. Gastonia. 
ZEB A. MORRIS ................................................ Fifteenth .................... Concord. 
B. T. FALLS, JR ............................................. Sixteenth .................... Shelby. 
J. ALLIE HATES ............................................ Seventeenth ............... N o t  Wilkesboro. 

................. C. 0. RIDINGS ........................................... Eighteenth Forest City. 

................. ROBERT S. SWAIN .......................................... Nineteenth Asheville. 
................... THADDEUS D. BRYSON, JR ........................... Twentieth Bryson City. 

................ CHARLES M. NEAVES .................................... Twenty-first Elkin. 



SUPERIOR COURTS, FALL TERM, 1957 

- 
FIRST DIVISION 

FIRST DISTRICT 
Judge Moore 

Camden-Sept. 23 ; Nov. 4t. 
Chowan-Sept. 9 ; Nov. 26. 
Currituck-Sept. 2 ; Oct. 7t .  
Dare--0ct. 21. 
Gates-Oct. 14 (A) .  
Pasquotank-Sept. 16f ; Oct. 14t  ; Nov. 

11' ; Dec. 2 t  (2).  
Perquimans-Oct. 28. 

SECOND DISTRICT 
Judge Parker  

Beaufort-Sept. 2 t ;  Sept. 16'; Oct. 14;; 
Nov. 4' ; Dec. 21. 

Hyde--0ct. 7 ;  Oct. 28t. 
Martin-Aug. 5 t  ; Sept 23. ; Nov. 1st (2) ; 

Dec. 9. 
Tyrrell-Aug. 26t ; Sept. 30. 
Washington-Sept. 9* ; Nov. llt. 

THIRD DISTRICT 
Judge Bone 

Carteret-Oct. 1 4 t ;  Nov. 4. 
Craven-Sept. 2 (2) ; Sept. 30t (2) ; Oct. 

28t ( A )  ; Nov. 11 ; Nov. 25t (2).  
Pamlico-Aug. 5 (2).  
Pitt-Aug. 19 (2)  ; Sept. 16t  (2) ; Oct. 7 

(A)  ; Oct. 2 1 t ;  Oct. 28;  Nov. 18 ;  Dec. 9. 
FOURTH DISTRICT 

Judge Frizzelle 
Duplin-Aug. 26 ; Sept. 2 t  ; Oct. 7' ; Nov. 

4;; Dec. 2 t  (2).  
Jones-Sept. 23; Oct. 2 8 t ;  Nov. 25. 
Onslow-July 15$ (A)  ; Sept. 30 ; Nov. l l f  

Sampson-Aug. 6 (2) ; Sept. 9f (2 )  ; Oct. 
14'; Oct. 2 1 t ;  Nov. 18. (A).  

FIFTH DISTRICT 
Judge Morris 

New Hanover-July 29.: Aug. S f ;  Aug. 
19* ; Sept. 9 t  ( 2 )  ; Sept. 30' Oct 7 t  (2)  ; 
Oct. 28. (2) ; Nov. 18t  (2) ; ~ ' e c .  2; (2).  

Pender-Sept. 2 t  ; Sept. 23 ; Oct. 21t ; Nov. 
11. 

SIXTH DISTRICT 
Judge Paul  

Bertie-Aug. 26 ; Sept. 27 ; Nov. 18 (2).  
Halifax-Aug. 12 (2)  ; Sept. 30f (2) ; Oct. 

21' ; Dec. 2 (2) .  
Hertford-July 22 (A)  ; Sept. 9 ;  Sept. 1 6 t ;  

Oct. 14. 
Northampton-Aug. 5 ;  Oct. 28 (2).  

SEVENTH DISTRICT 
Judge Bundy 

EdgecombeSep t .  16* ; Oct. 7 *  (2) ; Nov. 
4t ( 2 ) .  

Nash-Aug. 19' ; Sept. 9 t  ; Sept. 23t ; Sept. 
30.; Oct. 21t (2)  ; Nov. 18* (2)  ; Dec. 2 t  (A) .  

Wilson-July 16'; Aug. 26' (2) ; Sept. 23t 
(A)  (2) ; Oct. 21' (A)  (2) ; Dec. 2 t  (2).  

EIGHTH DISTRICT 
Judge Stevens 

Greene--0ct. 7 t  (A)  ; Oct. 14' (A)  ; Dec. 
2. -. 

Lenoir--Aug. 19': Sept. 9f (2)  ; Oct. It 
( 2 )  ; Oct. 21* (2) ;*?v. 18t  (2) ; Dec. 9. 

Wayne--Aug. 12 , Aug. 26t (2) ; Sept. 23f 
(2)  ; Nov. 4 (2)  ; Dec. 2 t  ( A ) .  

NINTH DISTRICT 
Judge Mallard 

Franklin-Sept. 16t (2) ; Oct. 14. ; Nov. 
25: ( 2 ) .  

Granville--July 22 ; Oct. 7;; Nov. 11 (2).  
Person-Sept. 9 ; Sept. 30; (A)  (2) ; Oct. 

28 
Vance--Sept. 30'; Nov. 41.. 
Warren-Sept. 2* ; Oct. 21.i. 

TENTH DISTRICT 
Judge Hall 

Wake-July 8* (A)  (2) ; July, 22t (A) ;  
Aug. 5 t  ; Aug. 12* (2)  ; Aug. 267 ; Sept. 2 
(2)  ; Sept. 2 t  (A)  (2)  ; Sept. 16t (2) ; Sept. 
30' ( A )  (2)  ; Oct. 7 t  (2)  ; Oct. 21t (2)*; Oct. 
28. (A)  (2)  ; Nov. 41 (2) ; Nov. 18 (2) ; 
Nov. 18t (A)  (2).  

ELEVENTH DISTRICT 
Judge Carr  

Harnett-Aug. 12; ; Aug. 26' (A)  ; Sept. 
9 t  (A)  (2)  ; Oct. 7 t  (2)  : Nov. 11* (A)  (2) .  

Johnston-Aug. 18 ;  Sept. 23: (21 ; Oct. 21 : 
Nov. 4 t  (2)  : Dec. 2 12). 

Lee--July 29 '  ; A&.' 5 t  ; Sept. 9' ; Sept. 
1Gt; Oct. 281; Nov. 18t. 

TWELFTH DISTRICT 
Judge Seawell 

Cumberland-Aug. 6; ; hug.  12' ; Aug. 26' 
(2) ; Sept. 9 f ;  Sept. 23' (2) ; Oct. 7 t  (2)  ; 

Oct. 2 l t  (2) ; Nov. 4* (2) ; Nov. 25f (2)'; 
Dec. 9*. 

Hoke-Aug. 19 ; Nov. 18. 
THIRTEENTH DISTRICT 

Judge Hobgood 
Bladen-Oct. 21'; Nov. llt. 
Brunswick-Sept. 16 ; Oct. 14t. 
Columbus-Sept. 2' (2)  : Sept. 23; (2)  ; 

Oct. 7* ; Oct. 28t (2)  ; Nov. 18' (2) .  
FOURTEENTH DISTRICT 

Judge Bickett 
Durham-July 8* (A)  (2) . July 29 (2) . 

Aug. 28' ; Sept. 2 t  ; Sept. 9' ' (2) ; Sept. 30; 
(2)  ; Oct. 14t (2)  ; Oct. 28. (2) ; Nov. l l t  
(2) ; Nov. 25 (2)  ; Dec. 9'. 

FIFTEENTH DISTRICT 
Judne Williams 

Alamance--July 15t  (A)  ; July 29t ; A U ~ .  
12' (2) ; Sept. 9 t  (2) ; Oct. 14. (2) ; NOV. lit 
1 7 ) .  n r r  O *  , - , , - - - . - . 

Chatham-Aug. 26t ; Oct. 7 ;  Oct. 28t ; 
Nov. 4 :  Nov. 25. 

Orange--Aug. 6*; Sept. 23t (2) ; Dec. 9. 
SIXTEENTH DISTRICT 

Judse  Nimocks 
Robeson-July 8 t  ( A ) .  Aug. 12.. Aug. 

2 6 t ;  Sept. 2* (2)  ; ~ e p t . '  161. (2) ; &t. 7 t  
( 2 )  ; Oct. 21. (2)  ; Nov. l l t  (2) ; Nov. 25'. 

Scotland-July 2 2 t ;  Aug. 19; Sept. 3 0 t ;  
Nov. 4 t :  Dec. 2 12). 



vii  COURT CALENDAR. 

THIRD DIVISION 

SEVENTEENTH DISTRICT 
Judge  Phillips 

Caswell-Nov. 11' ( A )  ; Dec. 2 t .  
Rockingham-Sept. 2' (2)  ; Sept. 2 3 t  ( A )  

( 2 ) ;  Oct. 14;; Oct. 21; (2 )  ; Nov. 1st (2 )  ; 
nw. w. - ... . . 

Stokes-Sept. 30* :  Oct. 7 t .  
Surry-July 81. (2)  ; Sept. 16' (2 )  : Nov. 4 t  

(2 )  ; Dec. 2  ( A ) .  

EIGHTEENTH DISTRICT 
Schedule A-Judge Johnston 

Guiliord, Gr.-July 8 * ;  July 22'; Aug. 
2:' ; Sept. 2 t  ; Sept. 9* ( 2 )  ; Sept. 30* ; Oct. 
7 ( 2 )  ; Oct. 21.; Nov. 4'; Nov. I l t  ( 2 )  ; 
Nov. 25.: Dec. 2*. 

Guilford, H. P.-July 15* ; Sept. 23* ; Oct. 
28*;  Dec. 9;. 

Sched.ule B-Judge Olive 
Guilford, Gr.-Sept. 9; ( 2 )  : Sept. 23: ( 2 )  ; 

Oct. 7.1 (2 )  ; Oct. 21f ( 2 )  ; Nov. 1 8 t  12). 
Guilford, H. P.-Sept. 9 i  ( A )  ; Oct. 14; 

( A )  ; Nov. 4 t  ( 2 ) .  

NINETEENTH DISTRICT 
Judge Rousseau 

Carbarrus-Aug. 19* ;  Aug. 26;; Oct. 7 
(2 )  ; Nov. 4 t  ( A )  ( 2 ) .  

Montgomerg-July 8  ( A )  ; Sept. 23+ ; Sept. 
3 0 ;  Oct. 28 ( A ) .  

Randolph-July 1 5 t  ( A )  (2 )  ; Sept. 2;; 
Nov. 4 t  ( 2 )  ; Nov. 2 5 t ;  Dec. 2* 12). 

Rowan-Sept. 9 (2 )  ; Oct. 21f (2 )  ; Nov. 
18*. 

TWENTIETH DISTRICT 
Judge  Gwyn 

Anson-Sept. 16' ; Sept. 2 3 t  ; Nov. 1 s t .  
Moore--Aug. 12' ( A )  ; Sept. 2 t  (2 )  ; Nov. 

11. - -  

Richmond-July 15' ; Ju ly  2 2 t  ; Sept. SO* : 
Oct. I t ;  Dec. 2 t  ( 2 ) .  

Stanly-July 8 ;  Oct. 1 4 t  (2 )  ; Nov. 25. 
Union-Aug. 1st ( A )  ; Aug. 2 6 ;  Oct. 28 

(2 ) .  
TWENTY-FIRST DISTRICT 

Judse  Preyer 
Fonyth-July 8 t  (2 )  ; Ju ly  22 (2 )  ; AW. 

2 6 t + ;  Sept. 2  (2 )  ; Sept. 91. ( A )  (2 )  ; h p t .  
23 t  ( 2 )  ; Oct. 7 (2)  ; Oct. 2 1 t  (2 )  ; Nov. 4  
(2 )  ; Nov. 181 (2 )  ; Dee. 2  ( 2 )  ; Dee. 2 t  ( A )  
121. 

TWENTY-SECOND DISTRICT 
Judge  Crissman 

Alexander-Sept. 23. 
Davidson-Aug. 19 ; Sept. 9 t  ( 2 )  ; Oct. 7 t  ; 

Nov. 1 1  ( 2 )  ; Uec. 9 t .  
Uavie--Ju!y 29 :  Sept. 3 0 t ;  Nov. 4. 
Iredell-Aug. 26 ; Sept. 2 t  ; Oct. 1 4 t ,  Oct. 

21 ( 2 )  ; Nov. 2 5 t  (2) .  
TWENTY-THIRD DISTRICT 

Judge Armstrong 
Alleghany-Aug. 26 ; Sept. 30. 
Ashe--Sept. 9 t ;  Oct. 21.. 
Wilkes-July 22 ; Aug. 12 (2)  ; Sept. 1 6 t  

(2 )  ; Oct. 7 ;  Oct. 28: ( 2 )  ; Nov. 1 1  ( A )  ; 
Dec. 2. 

Yadkin-Sept. 2 ' ;  Nov. llt (2 )  ; Nov. 25. 
-- 

FOURTH DIVISION 

TWENTY-FOURTH DISTRICT 
Judge  Froneberger 

Avery-July 8  ( A )  (2 )  ; Oct. 14 (2 ) .  
Madison-July 22* ;  Aug 2Gt (2 )  ; Sept. 

30' : Oct. 2 8 t  ; Dec. 2* ; Dec. 9 t .  
Mitchell-July 29f ( A )  ; Sept. 9  (2 ) .  
Watauga-Sept. 23;; Nov. 4 t  ( 2 ) .  
Yancey-Aug. 5 ;  Aug. 12; (2 )  ; Nov. 18  

(2 ) .  

TWENTY-FIFTH DISTRICT 
Judge  Nettles 

Burke--Aug. 1 2 ;  Sept. 30 ( 2 )  ; Nor. 18. 
Caldwell-Aug. 2 6 ;  Sept. 1 6 t  ( 2 )  ; Dec. 2  

( Z ) .  
Catawba-July 29 (2 )  ; Sept. 2 t  ( 2 )  ; Nov. 

4 (2 )  ; Nov. 25t .  

TWENTY-SIXTH DISTRICT 
Schedule A-Judge Pless 

Mecklenburg-July 8' (A)  (2)  ; Ju ly  29; 
( 2 )  ; Aug. 12: ( A )  ( 2 )  ; Aug. 2 6 t  ( 2 )  ; Sept. 
9 t :  Sept. 16; ( 2 )  ; Sept. 30' (2 )  ; Oct. 1 4 t ;  
Oct. 21 t  ( 2 )  ; Nov. 4 t :  Nov. I l t  (2 )  ; Nov. 
2 5 t  ; Dee. 2' (2 ) .  

Schedule &Judge Moore 
Mecklenburp-Aug. 127 (3)  ; Sept. 2' ( 2 )  ; 

Sept. 1 6 t  (2 )  ; Sept. 3 0 t  (2 )  ; Oct. 1 4 t  (2 )  ; 
Oct. 28. (2 )  ; Nov. llt ( 2 )  ; Nov. 2 5 t ;  Dec. 
2 t  (2 ) .  

Indicates criminal term. 
t Indicates civil term. 

No designation indicates mixed term. 
( A )  Indicates judge to be assigned. 

-. 

TWENTY-SEVENTH DISTRICT 
Judge Huskins 

Cleveland-July 8  ( 2 )  ; Sept. 23f (2 )  ; Oct. 
21*;  Nov. 2 5 t  ( A )  (2 ) .  

Gaston-July 22' : Aug. 5; (A)  (2 )  ; Sept. 
1 6 * ;  Oct. 7 t  ( 2 )  ; Nov. 11' ( 2 ) ;  Doc. 27 ( 2 ) .  

Lincoln-Sept. 2  ( 2 ) .  
TWENTY-EIGHTH DISTRICT 

Judge  Far th ing  
Buncombe-July 8. ( A )  (2 )  ; July 22 t  

( A )  ; Ju ly  2 9 t  ( 3  I ; Aug. 1 9 t  ( A )  ; Aug. 19'; 
Aug 26: ( 3 )  ; Sept. 16: ( A )  ; Sept. 16;; 
Sept. 23 t  ( 3 )  ; Oct. 11' 1 2 )  ; Oct. 21 t  ( A )  : 
Oct. 28 t  ( 3 )  ; Nov. 18' ( A )  (2 )  ; Hov. 1 8 t ;  
Nov. 25; ( 3 ) .  

TWENTY-NINTH DISTRICT 
Judge Campbell 

Henderson-Oct. 1 4 ;  Nov. 1 s t  (2 ) .  
Mcnowell-Sept. 2  ( 2 )  ; Sept. 3Ot ( 2 ) .  
Polk- Aug. 26. 
Rutherford-Sept. 1 6 t *  (2 )  : Nov. 4.t 12) .  
Transylvania-Oct. 21 ( 2 )  ; Dec. 2 t  ( 2 ) .  

THIRTIETH DISTRICT 
Judne C h r k m n  - 

Cherokee-July 2 2 ;  Nov. 4 (2 ) .  
Clay - -Sept. 30. 
Graham-Sept. 2. 
Haywood-July 8  ; Sept. 1 6 t  (2 )  ; Nov. 18 

( a ) .  
Jackson-Oct. 7 (2 ) .  
Macon-July 29 ; Dec. 2  ( 2 ) .  
Swain-July 15 : Oct. 21. -- - - - - - - - -- 

$ Indicates jail and civil term. 
(2 )  Indicates number of w& of term; 

no number indicate6 one week torm. 
+ Indicates non-jury term. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern District-DON G I L L I ~ ~ ~ ,  Judge, Tarboro. 
Middle District-JOHNSON J .  HAYES, Judge, Greensboro. 
Western District-WILSON WARLICIC, Judge, Newton. 

EASTERN DISTRICT 
Terms-District courts are  held a t  the  time and place a s  follows: 

Raleigh, Civil term,  second Monday in  March and September; Crim- 
inal term, fourth Monday after the second Monday in March and 
September. A. HAND JAMES, Clerk, Raleigh. 

Fayetteville, th i rd  Monday in March and September. MRS. LILA C. 
HON, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Monday in March and 
September. LLOYD S. SAWYER, Deputy Clerk, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. MRS. MATILDA H.  TURNER, Deputy Clerk, New Bern. 

Washington, sixth Monday after the second Monday in March and 
September. MRS. SALLIE B. EDWARDS:, Deputy Clerk, Washington. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. MRS. EVA L. YOUNG, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
ninth Monday after second Monday in September. J. DOUGLAS 
TAYLOR, Deputy Clerk, Wilmington. 

OFFICERS 
JULIAN T. GASICILL, U. S. Attorney, Raleigh, N. C. 
SAMUEL A. HOWARD, Assistant U. S. Attorney, Raleigh, N. C. 
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JAMES E. HOLSHOUSER, United States District Attorney, Greensboro. 
LAFAYETTE WILI~IAMS, Assistant U. S. District Attorney, Yadkinville. 
JOHN HALL, Assistant U. S. District Attorney, Greensboro. 
H. VERNON HART, Assistant U. S. District Attorney, Greensboro. 
MISS EDIT11 HAWORTH, Assistant U. S. District Attorney, Greensboro. 
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WY. B. SOMERB, United States Marshal, Greensboro. 
HERMAN A. SMITH, Clerk U. S. District Court, Greensboro. 

WESTERN DISTRICT 

Terms-District courts are  held a t  the  time and place a s  follows: 
Asheville, second Monday in May and November. THOS. E. RHODES, 

Clerk; WILLIAM A. LYTLE, Chief Deputy Clerk; VERNE E. BARTLETT, 
Deputy Clerk; M. LOUISE MORISON, Deputy Clerk. 

Charlotte, first Monday in April and October. ELVA MCKNIGHT, 
Deputy Clerk, Charlotte. GLEXIS S. GAMN, Deputy Clerk. 

Statesville, Third Monday in March and September. ANKIE ADER- 
HOLDT, Deputy Clerk. 

Shelby, th i rd  Monday in April and third Monday in October. THOS. 
E. RHODES, Clerk. 

Bryson City, fourth Monday in May and November. T ~ i o s .  E. RHODES, 
Clerk. 

OFFICERS 

JAMES M. BALEY, JR., United States Attorney, Asheville, N. C. 
WILLIAM J. WAGGOXEB, Ass't. U. S. Attorney, Charlotte, N. C. 
Ron A. HABMON, United States Marshal, Asheville, N. C. 
THOS. E. RHODES, Clerk, Asheville, N. C. 
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ADA BRO\f-S. E D I T H  STALLINGS. L I L L I A S  LAUGHINGHOUSE. 
K A T E  SALLEY A X D  HUSBAND, F. W. SALLEY, BEATRICE DU: 
P R E E ,  ROSCOE STALLIXGS A N D  WIFE, DARE STALLINGS, F .  
CLARENCE STALLINGS AND WIFE. B E U L A H  STALLINGS, 
G E R T I E  SIMPSON am HGSBAND, F R E D  SIMPSON, ROLAND 
SIMPSON, I R E N E  GARDNER AND HUSBAND, ENOCH GARDNER, 
ONA P E A L  STALLINGS. U. D. STALLISGS A N D  WIFE. MARTHA 

EVANS,  J. S.  G R I F P I K  A N D  VIFE,  E T H E L  G R I F F I N ,  S. C. GRIF-  
F I X .  LUDIE ROBERSON, GEORGE C. GRIFFIN,  I R A  F. G R I F F I N  
A N D  WIFE. MINNIE G R I F F I S .  L E S T E R  J. G R I F F I N  A N D  WIFF. 
CHLOE GRIFFIN.  CLARENCE W. G R I F F I X  A X D  \TIFF. RUTH 
G R I F F I N ,  LEONA ROBERSON A N D  HUSBAKD, MACK ROBERSON, 
E\-AX G R I F F I N  A X D  WIFE, B E T T Y  GRIFFIX,  LEROY G R I F F I N  
AKD \\'IFE, E S S I E  GRIFFIPI', L E S L I E  G R I F F I N  A N D  WIFE, VERNA 
G R I F F I K ,  THURMAN G R I F F I N  A N D  WIFE, ROSE G R I F F I N ,  MARY 
CLYDE G R I F F I N ,  RUBY L. HARDISON AKD HUSBAND, ARCHIE 
HARDISON, YERLIN G R I F F I K  A N D  WIFE, ADDIE L E E  G R I F F I N ,  
N. R. P E E L  A N D  WIFE, CADDIE P E E L ,  SALLY G R I F F I N  AND HUS- 
BAND, T.  C. G R I F F I N ,  M. L. P E E L  A N D  WIFE, V E R N A  P E E L ,  OS- 
CAR P E E L  AND WIFE, OLIVIA P E E L ,  MYRTLE BAILEY AND 
HUSBAND. GORDON BAILEY. RAYMOh'D P E E L  AND WIFE. MADE- 
L I N E  P E E L .  COLLINS P E E L ,  JR., AKD WIFE, MARTHA P E E L ,  
H A R R I E T T  P E E L ,  A N N  P E E L ,  HILTON P E E L  A N D  WIFE, NANCY 
P E E L .  DOUGLAS P E E L .  A MINOR. APPEARIKG BY HIS NEXT FRIEND. 
HUGH M MARTIhT. LABRON LILLEY A X D  WIFE. BETJLAH - - - - - - - 
LILLET. FANNIE GRAINGER, HOWARD GODARD' AND WIFE, 
LAURA GODARD, v. THURMAN COWPER A X D  WIFE, SARAH L. 
COWPER. ROSCOE B. G. COWPER A N D  WIFE. MARY J COWPER. 
GEORGE HOWARD LINDLET KENT A N D  I ~ I F E ,  MARGARET L: 
KENT,  SUSAN ELIZABETH MOORE, J A K E  MOORE, CLAYTON 
MOORE. JR. ,  A N D  WIFE, J U L I E T T E  MOORE. M. S. MOORE AND 
WIFE. API'NIE K A T E  M O O R E .  A N N I E  C. GLASGOW, CLAYTON 
T H I G P E S .  ELIZABETH T. POOLE AND HUSBAND, H E N R Y  H. 
POOLE, C. K. T H I G P E S  A S D  WIFE, LEOLA D. T H I G P E N ,  E.  L. 
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T H I G P E N  AND WIFE, R U T H  H. THIGPEN, REBECCA THIGPEN,  
NINA THIGPEN,  ELLA PAXTON, MAUDE PHILHOWER AND 
HUSBAND, LOUIE PHILHOWER, CLAYTON DAVIS AND WIFE, 
MARION DAVIS, RUSSELL DAVIS AND WIFE, E I L E E N  DAVIS, 
DR. W. L. DAVIS AND WIFE, HUMPHREY DAVIS, M. S. MOORE, 
GUARDIAN OF ALTON STALLINGS, M. S. MOORE, ADMINISTRATOR OF 
THE ESTATE OF ALTON STALLINGS, DECEASED, AND MAY TYLER. 

(Filed 30 October, 1957.) 

1. Descent and Distribution 65 2, 10- 
A grandchild who is  devised lands by his maternal grandparent 

and whose mother is living a t  the time of the death of testator takes 
the land by purchase and not by descent within the meaning of G.S. 
29-1, Rule 4, and upon the grandchild's death intestate, the  lands de- 
scend to the grandchild's cousins and issue of deceased cousins on his 
father's side a s  well a s  those on the side of his mother. 

2. Descent and Distribution 5 2%:  Conversion 3 1- 
As a general rule where real estate of a lunatic is sold under s tat-  

ute, or by order of court, the proceeds remain realty fo r  the purpose of 
devolution on his death intestate while still a lunatic. 

3. Same: Descent and Distribution 6 l0d-Property acquired by guard- 
ian of insane person in exchange for incompetent's lands retains its 
character a s  realty for purpose of devolution. 

A person owned a n  interest in several t racts  of land a s  heir of his 
mother. H e  was later declared incompetent and a guardian appointed. 
A co-heir executed a deed of t rus t  on his interest, together with other 
property. The deed of t rus t  was foreclosed and the  land purchased a t  
the sale by the cestui .  The guardian, in  a proceeding in strict com- 
pliance with G.S. 33-31, acquired for  the incompetent the cestui's in- 
terest in one of the t racts  in  substitution for  the incompetent's interest 
in the other tracts. The incompetent later died intestate without chil- 
dren while still insane. Held :  The interest acquired by the incompetent 
from the cestui  remained, fo r  the purpose of devolution, lands inherited 
from his mother, and his cousins and the issue of his deceased cousins 
of the blood of his mother a r e  entitled to inherit such interest to the 
exclusion of those of the blood of his father. 

4. Same-Where guardian takes purchase money deed of t rus t  in  selling 
incompetent's land and repurchases the land a t  foreclosure with the 
notes, the  transaction does not break the line of descent. 

A person owning a n  interest in lands a s  heir of his mother was de- 
clared incompetent and a guardian appointed. Under court order, the 
guardian sold the interest in the realty, taking purchase money notes 
secured by deed of t rus t  for  the balance of the purchase price. Upon 
default and foreclosure the guardian purchased the land a t  the sale 
with the unpaid notes, no money passing, and the trustee conveyed 
the title t o  the guardian. Held :  The proceeds of sale retained the 
character of real estate fo r  the purpose of devolution, G.S. 33-32, and 
upon the repurchase of the land with the notes, the land would descend 
in the same manner a s  i t  would had i t  not been sold, and upon the in- 
competent's death without issue while still insane, such interest de- 
scends to the incompetent's cousins and issue of deceased cousins of 
the blood of the mother to the exclusion of those of the father. G.S. 
29-1, Rule 4. 
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APPEAL by respondents f rom Bo?le. J . ,  April Regular Te rm 
1957 of MARTIN. 

Special proceeding for  a partition sale of real property sit- 
uate in Martin County. 

Alton Stallings, a son of William L. Stallings and his wife, 
Emma V. Moore Stallings, never married, and died intestate on 
17 January  1956. He was i n s a ~ e  f rom 1916 until his death. A t  
the t ime of his death his guardian 31. S. Xoore held the legal 
title in fee for  him to a three-fifths undivided interest in a tract 
of land of about 1,200 acres, known as the Ball Gray Farm.  
Annie C. Glasgow, one of the  respondents and a first cousin of 
Alton Stallings of the blood of his mother, a t  the time of his 
death owned the other two-fifths undivided interest in fee in 
the same farm.  

Alton Stallings' father  and mother predeceased him. Two chil- 
dren were born of their marriage:  Alton and W. Herbert  Stall- 
ings. W. Herbert  Stallings had no issue, and died in 1918 or 
1919. Alton Stallings' heirs and next of kin a r e  his first cou- 
sins, and the issue of his first cousins. His  first cousins and 
the issue of his first cousins, of the blood of his father ,  and 
not of the  blood of his mother. a r e  petitioners, except May Tyler, 
who is a respondent. His  first cousins, and the issue of his first 
cousins, of the blood of his mother a r e  respondents. 

The petition alleges tha t  the petitioners and respondents own 
a three-fifths undivided interest in fee in the Ball Gray Farm,  
and sets forth with particularity the  interest of each. 

The answer alleges tha t  the three-fifths undivided interest 
in the Ball Gray F a r m  owned by Alton Stallings a t  his death was 
transmitted by descent f rom a n  ancestor, to-wit, his mother 
Emma V. Moore Stallings. That  the petitioners, and the re- 
spondent May Tyler, a re  first cousins, or  the  issue of first cou- 
sins, of the blood of his father ,  and not of the blood of his 
mother, and under G.S. 29-1, Rule 4, inherit no pa r t  of Alton 
Stallings' interest in the Ball Gray Farm.  That  the respondents, 
other than  May Tyler, a r e  first cousins. or  the  issue of first 
cousins, of Alton Stallings of the blood of his mother, and in- 
heri t  all his interest in  t he  Ball Gray F a r m  by virtue of G.S. 
29-1, Rule 4. The interest of each is set  forth with particularity. 

The proceeding was transferred to the Civil Issue Docket. 
The following facts  a r e  shown f rom the evidence introduced 

by petitioners and respondents : 
Clayton Moore, Sr., who had fire children, and  was  the  owner 

of Ball Gray Fa rm,  died on 26 December 1881. By his Will, 
which i s  recorded in Will Book 3, page 222, in the office of the 
Clerk of the Superior Court of Martin County, he devised Ball 
Gray F a r m  in fee to his grandchildren, the grandchildren of 
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each of his five children taking a one-fifth undivided interest 
therein p e r  s t i r p e s .  

All the children of James E .  Moore, a son of Clayton 3Ioore, 
Sr., sold and conveyed their one-fifth undivided interest in fee 
in Ball Gray Farm to William L. Stallings by deed recorded in 
Deed Book 000, page 52, in the office of the Register of Deeds 
of Martin County. William L. Stallings died in 1905, and by 
his Will, which is recorded in Will Book 4, page 484, in the 
office of the Clerk of the Superior Court of Martin County, 
devised his one-fifth undivided interest in fee in Ball Gray 
Farm to  his wife Emma V. Moore Stallings. 

Maude Moore Davis, and husband J. E .  C. Davis, by deed of 
record in Deed Book SSS, page 434, in the office of the Reg- 
ister of Deeds of Martin County, sold and conveyed a one-fifth 
undivided interest in fee in Ball Gray Farm to Emma V. Moore 
Stallings. Maude Moore Davis was a granddaughter of Clayton 
Moore, Sr., and was devised a one-tenth interest in fee in this 
farm by the Will of her grandfather, and she had purchased 
from a kinswoman a one-tenth undil~ided interest in fee in 
the same farm. 

Emma V. Moore Stallings died intestate in 1912 seized and 
possessed in fee of a two-fifths undivided interest in Ball Gray 
Farm, and of six small tracts of land. W. Herbert Stallings and 
Alton Stallings were her only children and heirs a t  law. 

Emma V. Moore Stallings was a daughter of Clayton Moore, 
Sr. Her two sons by the Will of their grandfather Clayton Moore, 
Sr. were devised a one-fifth undivided interest in fee in the Ball 
Gray Farm. 

On 26 September 1914 W. Herbert Stallings executed and 
delivered to A. R. Dunning, Trustee, to secure his note for 
$12,000.00 held by the Bank of Martin County for  money bor- 
rowed, a deed of trust, which is of record in Book F-1. page 
584, in the office of the Register of Deeds of Martin County, and 
in Book 182, page 584, in the office of the Register of Deeds of 
Bertie County. In this deed of trust  W. Herbert Stallings con- 
veyed to  A. R. Dunning, Trustee, his heirs and assigns his 
three-tenths undivided interest in the Ball Gray Farm, his one- 
half undivided interest in the six small tracts of land inherited 
from his mother, a tract of land he had purchased from the 
Williamston Land and Improvement Company, his right and 
interest in five tracts of timber he had purchased, a mile of 
railroad iron, all implements used by him in his milling and 
logging business, all logs, sawed timber and shingles situate a t  
his mill, a complete ginning outfit, two gasoline boats, all his 
stock of merchandise in his store a t  Jamesville, e k .  

W. Herbert Stallings having defaulted in the payment of his 
indebtedness secured by the deed of trust, i t  was foreclosed, and 
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at the  public sale the Bank of Martin County became the last 
and  highest bidder a t  the price of $12,550.00 for  all the  real 
and personal property described therein. On 19 April 1916 A. R. 
Dunning, Trustee, conveyed to the Bank of Martin County in 
fee all the  real and personal property described in the deed of 
t ru s t  by deed recorded in Deed Book N-1, page 484, in the office 
of t he  Register of Deeds of Martin County. 

On 24 April 1916 Alton Stallings was duly adjudicated in- 
competent f rom want  of understanding to manage his own af- 
fairs,  and the Clerk of the Superior Court of Martin County 
appointed J. G. Godard his guardian. On 18 May 1916 J. G. 
Godard, guardian of Alton Stallings, instituted a special pro- 
ceeding before the Clerk of the Superior Court of Martin County, 
by virtue of G.S. 33-31, and in his petition alleged a s  follows: 
His ward  and the Bank of Martin County own each a one-half 
undivided interest in six small t racts  of land of which Emma t'. 
Moore Stallings died seized and possessed, and a three-tenths 
undivided interest in the Ball Gray Farm.  The Bank of Martin 
County has offered to sell and convey to  his ward  i ts  three-tenths 
undivided interest in the Ball Gray F a r m  in  exchange for  his 
ward's undivided one-half interest in the six small t racts  of 
land. That  i t  would be for  the  best interest of his  ward  to ac- 
cept the offer-the details of which a re  set  forth,  and are  sup- 
ported by affidavits of freeholders of Martin County. Wherefore, 
the  guardian prays authority t o  accept the offer. On 20 Xay  
1916 t he  Clerk of the Superior Court of Martin County entered 
a n  order authorizing and empowering J. G. Godard, guardian, 
t o  sell and convey his ward's one-half undivided interest in the 
six small t racts  of land described in the petition to the Bank of 
Martin County in exchange for  its deed conveying to his ward 
i ts  three-tenths undivided interest in the Ball Gray Farm.  On 
22 May 1916 the  Resident Judge of the District confirmed and 
approved the Clerk's order. This special proceeding is recorded 
in Orders and Decrees Book 6, page 250, in the office of the Clerk 
of the Superior Court of Martin County. 

On 30 May 1916 the Bank of Martin County in  consideration 
of $10.00 paid to it, and pursuant to and in accord with the ai3ol-e 
order, sold and conveyed to Alton Stallings by deed recorded 
in Deed Book N-1, page 594, in the  office of the Register of 
Deeds of Martin County, its three-tenths undil-ided interest in 
the Ball Gray Farm.  On the same date, for the same considera- 
tion, and pursuant  to the same order, J. G. Godard, guardian, 
sold and conveyed to the Bank of Martin County by deed re- 
corded in Deed Book 3-1, page 591, in the same office, his ward's 
one-half undivided interest in the six small t racts  of land. 

On 28 October 1926 J. G. Godard, guardian of Alton Stallings, 
instituted a special proceeding before the Clerk of the Superior 
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Court of Mart in County, pursuant  to G.S. 33-31, to  sell his 
ward's three-fifths undivided interest in the Ball Gray Farm.  
His  petition has  these allegations: His ward is non compos 
rnentis, and for  ten years has been in the State  Hospital for  
the Insane a t  Raleigh. His  ward  has  practically no estate except 
a three-fifths undivided interest in the Ball Gray Farm.  The 
f a r m  is  badly run  down, and is yearly decreasing in value be- 
cause his  ward  has  no funds  t o  keep it up and to  repair t he  
buildings. His  ward's cousin Annie C. Glasgow owns the other 
two-fifths interest in the  fa rm,  and has given a n  option to C. C. 
Fleming and Ransom Roberson to  buy her interest fo r  $8,000.00. 
C. C. Fleming and Ransom Roberson have offered to buy his 
ward's interest for  $12,000.00, to be paid a s  follows: $3,000.00 
in cash, $1,000.00 on 1 January  1928, $1,500.00 on 1 January  
1929, $3,250.00 on 1 January  1930, and $3,250.00 on 1 January  
1931, all deferred payments t o  bear interest and to be secured 
by a deed of t rus t  on the property. Such a sale would be for  the  
best interest of his ward.  Wherefore, the guardian prays au-  
thority f rom the court t o  sell and convey his ward's interest in 
the Ball Gray F a r m  to C. C. Fleming and Ransom Roberson 
according to  their  offer. On 28 October 1926 the Clerk of the 
Superior Court of Martin County authorized and empowered 
the  guardian to sell and convey his ward's interest in the Ball 
Gray F a r m  t o  C. C. Fleming and Ransom Roberson for  the 
price of $12,000.00 according to the terms of their offer. On 
30 October 1926 the Resident Judge of the District confirmed 
and approved the Clerk's order. This special proceeding is re- 
corded in Orders and Decrees Book 9, page 164, in  the office of 
the Clerk of the Superior Court of hiartin County. 

On 5 November 1926 J .  G. Godard, guardian of Alton Stal- 
lings, in  consideration of $3,000.00 cash paid him by C. C. Flem- 
ing and Ransom Roberson, and in fur ther  consideration of their 
execution and delivery to him of their four notes in the sum of 
$9,000.00 secured by a deed of t rus t  upon the land conveyed, 
sold and conveyed to C. C. Fleming and Ransom Roberson, their 
heirs and assigns, his ward's three-fifths undivided interest in  
the Ball Gray F a r m  by deed recorded in Deed Book W-2, page 
434, in the public registry of Martin County. On the same date 
C. C. Fleming and Ransom Roberson secured their four notes 
to J. G. Godard, guardian of Alton Stallings, by a deed of t rus t  
upon a three-fifths undivided interest in the Ball Gray Fa rm.  
which deed of t ru s t  is recorded in Book Y-2, page 52, public reg- 
is try of Martin County. A. R. Dunning was named trustee in1 
the deed of t rust .  

J. G. Godard resigned a s  guardian of Alton Stallings. and 
&I. S. Moore on 20 May 1929 was duly appointed to succeed him. 

A. R. Dunning, trustee, in the Fleming m d  Roberson deed of 
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t ru s t  died, and in  January  1933 Elbert  S. Peel was duly sub- 
stituted a s  trustee in his place. 

C. C. Fleming and Ransom Roberson having defaulted in the  
payment of their note secured by the  deed of t rus t ,  it was fore- 
closed and a t  the public sale M. S. Moore, guardian of Alton 
Stallings, became the last and highest bidder fo r  a three-fifths 
undivided interest in Ball Gray F a r m  a t  the  price of $6,000.00, 
and on 20 November 1942 Elbert S. Peel, substituted trustee, 
sold and conveyed to  M. S. Moore, guardian of Alton Stallings, a 
three-fifths undivided interest in the Ball Gray Farm,  by deed 
which i s  recorded in Book C-4, page 599, of the public registry 
of Martin County. 

In  the  answer M. S. hIoore, who was guardian of Alton Stal- 
lings, states t ha t  he claims no interest in the  Ball Gray Farm.  
except a s  a first cousin of Alton Stallings of the  blood of his 
mother. 

The following issue was submitted to the  jury:  
"Do the petitioners and respondents own the t ract  of land 

described in paragraph one of the petition a s  tenants in 
common in the proportions set out in paragraph two of 
the petition?" 

The judge instructed the jury. "if you believe the evidence 
and find the facts to be a s  all the evidence tends to show, i t  
would he your duty to  answer tha t  i s u e ,  "Yes." The  jury an-  
swered the  issue, Yes. 

Judgment was entered upon the verdict adjudging tha t  peti- 
tioners and respondents own the t ract  of land described in the 
petition a s  tenants in common in the proportions set  out in 
paragraph two of the petition. 

Respondents appeal. 

PARKER, J. At  the Fall Term 1956 there was before us the 
case of Per1 i * .  d f o o : ~ ~ .  244 X.C. 512, 04 S.E. 2d 491, which was 
a controversy without action to determine the sufficiency of n 
deed to convey title, submittrcl to  the Court under G.S. 1-250. 
The plaintiff was a first cousin of Alton Stallings of the blood 
of his father ,  and the defendant was a first cousin of Alton 
Stallings of the blood of his mother. The question sought to be 
presented for  decision in tha t  case is the same question pre- 
sented fo r  decision in the instant case. We set  the judgment 
aside, and remanded the case for  fur ther  proceedings, because 
all the  interested persons were not parties. In  the instant case 
where all the interested perqons a re  parties. the facts in some 
important respects a re  different from the facts in the former 
case. 
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BROWN v. COWPER. 

The record shows tha t  the respondents filed an  answer, aP- 
pealed f rom the judgment, and filed a brief. &lay Tyler is a re- 
spondent, and a first cousin of A!ton Stallings of the blood of 
his father. I t  would seem tha t  there is a mistake in including her 
among the appealing respondents. 

W. Herbert Stallings and Alton Stallings acquired a one- 
fifth undivided interest in the Ball Grav Farm as devisees under 
the Will of their grandfather Clayton Moore, Sr. At the time of 
the death of the devisor, Clayton Moore, Sr., their mother Emma 
V. Moore Stallings, who was a daughter of Clayton Moore. Sr.,  
was living, and would have taken a one-fifth undivided interest 
in the Ball Gray Farm as a n  heir, had he died intestate. There- 
fore, W. Herbert Stallings and Alton Stallings a t  the death of 
their grandfather were not his heirs or one of his heirs, within 
the meaning of G.S. 29-1, Rule 4, and necessarily took the one- 
fifth undivided interest in the Ball Gray Farm as  purchasers in 
its general sense. W. Herbert Stallings and Alton Stallings took 
this one-fifth undivided interest by devise, and could not have 
claimed as  heirs of their grandfather Clayton Moore, Sr.,  had 
the latter died intestate. It follows that the one-tenth undivided 
interest in the Ball Gray Farm devised to Alton Stallings by his 
grandfather must be treated as a new acquisition by him, and 
such a new acquisition in the event of his death intestate would 
descend to his first cousins, and the issue of his first cousins, 
on his father's side as  well as  to those on the side of his mother. 
G.S. 29-1, Rules 4 and 5 ;  Peel r .  Covey, 196 N.C. 79, 114 S.E.  
559; Osbome zl. U'idetthouse, 56 1.'. 238; Buvgwyrr 1.. Derevertx, 
23 N.C. 583. 

W. Herbert Stallings took a one-tenth undivided interest in 
the Ball Gray Farm as  a purchaser in its general sense by the 
will of his grandfather. He took a one-fifth undivided intere>t 
in the same farm, and a one-half undivided interest in six 
small tracts of land, as one of the heirs of his mother, within 
the meaning of G.S. 29-1, Rule 4. He plilced a deed of trust  upon 
his three-tenths undivided interest in this farm, and upon his 
one-half undivided interest in the ;is small tracts of land, and 
upon a large amount of his other property, to secure his note 
for  $12,000.00 for money borrowed from the Bank of Martin 
County. Having defaulted in the payment of his note, the deed 
of t rus t  was foreclosed, the Bank of Martin County a t  the fore- 
closure sale became the last and highest bidder, and A.  R. 
Dunning, Trustee in the deed of trust, conveyed by deed all the 
property covered by the deed of trust to the Bank of Martin 
County, its successors and assigns. 

Alton Stallings took a one-fifth undivided interest in the Ball 
Gray Farm,  and a one-half undivided interest in six small tracts 
of land, as  one of the heirs of his mother within the meaning of 
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G.S. 29-1, Rule 4. He became insane in 1916, and remained in- 
sane until his death. On 24 April 1916 he was duly adjudicated 
incompetent f rom want  of understanding to manage his affairs, 
and J. G. Godard was duly appointed his guardian by the Clerk 
of the Superior Court of Martin County. Pursuant  to a decree 
duly entered in a special proceeding for  the purpose on 20 Mag 
1916 by the Clerk of the Superior Court of Martin County, and 
confirmed by the Resident Judge of the district on 22 May 
1916, Alton Stallings' guardian sold and conveyed to the Rank 
of Martin County his ward's one-half undivided interest in the 
six small t racts  of land transmitted to his ward by descent from 
his mother in exchange fo r  the Bank of Martin County selling 
and conveying to his ward  its three-tenths undivided interest 
in the  Ball Gray Farm. The guardian was authorized by G.S. 
33-31 to make such private sale, and the terms of the statute 
were carefully complied with. 

The general rule is that ,  where the real estate of a lunatic 
is sold under a statute, o r  by order of court, the proceeds of sale 
remain realty for  the purpose of devolution on his death 
intestate while still a lunatic. Anno. 90 A.L.R., p. 909 et  seq.. 
where the cases a re  assembled; Anno. Ann. Cas. 1915A, p. 158 
e t  seq.: 18 C.J.S., Conversion, p. 75;  19 Am. Jur . ,  Equitable 
Conversions, Sec. 23;  Tiffany on Real Property, 3rd Ed., Sec. 
306; Story's Equity Jurisprudence, 14th Ed.,  Sec. 1101; Pom- 
eroy's Equity Jurisprudence, 5th Ed., Sec. 1167. See Black 1 . .  

Justice,  86 N.C. 504, marginal p. 512; B r y s o ~  1%.  Tlrmbull .  193 
Va. 528. 74 S.E. 2d 180; McCoy 2 . .  Ferguson, 249 Ky. 333, 60 
S.W. 2d 931, 90 A.L.R. 891. The equitable doctrine is tha t  upon 
the involuntary sale by a guardian, under a judicial decree, of 
the land of a n  insane person, incapable by reason of his insanity 
of intelligent assent and of dealing with his real estate, the pro- 
ceeds of sale should be impressed with the character of the land 
sold, and should pass a s  such a t  his death if the disability of 
insanity has  not been removed. The object of the rule is to pre- 
vent, a s  f a r  a s  possible, any  alteration by the guardian of a 
lunatic of the respective rights of the heirs of such lunatic in 
his real property should he  die still a lunatic. See 89 Am. St. 
Rep., note pp. 313-314. 

G.S. 33-32, codified under Ch. 33, Guardian and Ward,  is cap- 
tioned "Fund f rom sale has character of estate sold and subject 
t o  same trusts," and its relevant pa r t  reads: ". . . in all sales by 
guardians whereby real is substituted by personal, or  personal 
by real property, the beneficial interest in the property acquired 
. . ., shall descend and be distributed, a s  by law the property sold 
might and would have been had i t  not been sold. until it be re- 
converted f rom the character thus impressed upon i t  by some 
act of the  owner and restored to its character proper." 
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This statute does not in explicit words refer to the case where 
real property is substituted by real property. However, con- 
sidering the general rule as to the sale of an  insane person's 
real property under a court order, and the purpose and intent 
of G.S. 33-32, we conclude that  the three-tenths undivided in- 
terest in the Ball Gray Farm conveyed to Alton Stallings by the 
Bank of Martin County in exchange for his one-half undivided 
interest in the six small tracts of land transmitted to him by 
descent from his mother would, upon his death intestate and 
continuously insane from prior to the appointment of his guard- 
ian until his  death, nothing else appearing, descend as by law 
his one-half undivided interest in the six small tracts of land 
would descend, if his one-half undivided interest in the six 
small tracts of land had not been sold, conveyed and exchanged. 

The transaction between the Bank of Martin County and the 
guardian of Alton Stallings was not a partition proceeding, as 
contended by respondents. It is generally held that  a true parti- 
tion among tenants in common of real property which they hold 
as an ancestral estate does not affect the ancestral character of 
the tract taken by each. The rationale of this view is that by 
such a transaction no new estate is acquired and no change in 
the title occurs. Each of the parties takes his allotment not by 
purchase, but is seized of i t  as much by descent from the com- 
mon ancestor as he was by the undivided shares before the 
partition. Elledge v. Welch, 238 N.C. 61, 76 S.E. 2d 340; I12 ?.e 
Moran's Estate, 174 Okla. 507, 51 P. 2d 277, 103 A.L.R. 227; 
Anno. 103 A.L.R. 231. The transaction between the Bank of 
Martin County and the guardian of Alton Stallings resulted in 
Alton Stallings acquiring a legal title to a three-tenths undi- 
vided interest in the Ball Gray Farm, which he did not own 
before. 

After the execution of the deed from the Bank of Martin 
County, Alton Stallings had a three-fifths undivided interest in  
the Ball Gray Farm:  a one-fifth undivided interest transmitted 
by descent from his mother, a one-tenth undivided interest as a 
devisee under the will of his grandfather, and a three-tenths 
undivided interest received from the Bank of Martin County. 
As set forth above, his one-tenth undivided interest derived by 
will from his grandfather was an  estate of nonancestral charac- 
ter, and the remaining part, a five-tenths undivided interest, was 
an estate of an  ancestral character. 

In compliance with an order of court duly entered in a special 
proceeding instituted for that  purpose, J. G. Godard, guardian 
of Alton Stallings, by deed dated 5 November 1926, conveyed 
to C. C. Fleming and Ransom Roberson, their heirs and assigns, 
his ward's three-fifths undivided interest in the Ball Gray Farm 
for a consideration of $12,000.00-$3,000.00 paid in cash, and 
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their  four notes for  $9,000.00 secured by a deed of t ru s t  upon 
the property conveyed. Fleming and Roberson having defaulted 
in t he  payment of their notes, the deed of t ru s t  was foreclosed, 
and the  guardian of Alton Stallings became a t  the  foreclosure 
sale t he  last and highest bidder for  a three-fifths undivided in- 
terest in the  Ball Gray F a r m  in  the amount of $6,000.00. At the 
time of the sale Fleming and Roberson owed on their notes 
$10,086.48. No money passed. Elbert  S. Peel, substituted trustee 
in the  deed of t rust ,  conveyed a three-fifths undivided interest 
in the  Ball Gray F a r m  to  the  guardian of Alton Stallings. 

When the three-fifths undivided interest of Alton Stallings, 
a n  insane person, in the Ball Gray F a r m  was sold by his guard-  
ian under court order to C. C. Fleming and Ransom Roberson, 
the  proceeds of sale retained the  character of real estate for  the 
purpose of devolution on his death intestate while still insane, 
and u w d d  go a s  his interest in the f a r m  would had it not been 
sold. G.S. 33-32; Scull c. Jemzigan, 22 N.C. 144;  Gillespie v. Foy, 
40 N.C. 280; March v. Bewier ,  41 N.C. 524; Dudley v. Winfield, 
45 N.C. 91; Jones 1). Edzc~nrcls, 53 N.C. 336;  Rateman v. Latham,  
56 N.C. 35:  Wood v. Reeves, 58 N.C. 271; S ta te  ex rel. Allisorl r .  
Robinsow, 78 N.C. 222; McLean 2) .  Leifch, 152 N.C. 266, 67 S.E. 
190;  BYOWN v. Wilson, 174 N.C. 636, 94 S .E.  416. The  cases we 
have cited deal with the proceeds of a sale of a n  infant's real 
estate under a n  order of court, but we think the same principle 
applies to the proceeds of a sale of a n  insane person's real estate 
under a n  order of court. 

But Fleming and Roberson did not, and probably could not, 
pay their  $9,000.00 of purchase money notes, which notes rep- 
resented the major  pa r t  of the proceeds of sale of Alton Stal- 
lings' three-fifths undivided interest in the  Ball Gray Fa rm.  
When his guardian used these unpaid purchase money notes to 
buy back for  h is  ward a t  the foreclosure sale under the deed of 
t ru s t  securing them the identical three-fifths undivided inter- 
est in the Ball Gray Farm,  which his insane ward formerly 
owned. and which he sold to Fleming and Roberson under court 
order. we conclude that,  according to the general rule a s  to the 
sale of an  insane person's real property under a court order, 
and the purpose and intent of G.S. 33-32, this  three-fifths undi- 
~ i d e d  interest in this fa rm,  which the guardian bought back for  
his insane ward will descend under the facts here a s  this interest 
in the  f a r m  of his insane ward  would descend if it had not beell 
sold under court order. 

The general rule, subject to a n  exception where the title 
passed but momentarily and without an  intention of breaking 
the line of descent, is tha t  if one szli jw i s  who is in by descent 
conveys his legal title and interest in real property away, alld 
i t  be c o n ~ e y e d  back to  him, the line of d e x e n t  is broken, and 
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he  holds thereafter  by purchase and not by descent. Coke's Com- 
mentary upon Littleton, Vol. 1, 12b, 1st American f rom the 19th 
London Ed., corrected 1853, with Notes by Butler and Har-  
grave and including the note to the t ex t ;  Doe on  the ~ e w i s e  o f  
Harmaw 2:. Morgan, 7 T.R. 103, 101 Eng.  Reprint  878; Lord 
Halsbuql 's Laws of England, Vol. 8, p. 87 (1909) ; Broom and 
Hadley's Commentaries, top page 660; Nesbitt  z.. T?.itldle, 64 
Ind. 183;  Holmes v. Shim, 62 N.J. Eq. 1, 49 A. 151;  Dzrdrozc .zy. 
King,  117 Md. 182, 83  A. 34, 39 L.R.A. (N.S.) 955, Ann. Cas. 
1913E 1258; 39 L.R.A. (N.S.) 955; Anno. Ann. Cas. 1913E 
1262; R o n e ~  z.. Dyer, (Court of Appeals of Tenn., Western Sec- 
tion, ce?.tiornri denied by Tenn. Supreme Court 17 Feb. 1940), 
161 S.W. 2d 640; 26A C.J.S., Descent and Distribution, pp. 547- 
548; 16  Am. Jur . ,  Descent and Distribution, p. 845;  Tiffany, 
Real Property, 3rd Ed., Vol. 4, p. 389; 12 Columbia Law Re- 
view, Breaking Descent by Alienation, p. 625. Bu t  in the instant 
case we have the  sale of a n  insane person's real property under 
a court order, and we hold tha t  under the facts  here, and in 
view of the general rule a s  to the sale of a n  insane person's real 
property under a court order. and in view of G.S. 33-32, the 
conveyance to  Fleming and Roberson, and the purchase back of 
the identical real property by the use of the unpaid purchase 
money notes did not break the line of descent. 

G.S. 29-1, Rule 4, reads:  "Co1later:~l descent of estate derived 
f rom ancestor. On failure of lineal descendants, and  where the 
inheritance has been transmitted by descent f rom a n  ancestor, 
or  has been derived by gift ,  devise or settlement f rom a n  an- 
cestor, t o  whom the person thus  advanced would, in  the ellent 
of such ancestor's death, ha1.e been the heir or  one of the heirs, 
the inheritance shall descend to the  next collateral relations, 
capable of inheriting, of the person last seized, who were of the 
blood of such ancestor, subject to the two preceding rules." G.S. 
29-1, Rule 3, reads a s  follows: "Lineal descendant represents 
ancestor. The lineal descendants of any person deceased shall 
represent their ancestor, and  stand in the same place a s  the 
person himself would have done had he been living." G.S. 29-1, 
Rule 2, provides tha t  females inherit  with males, younger with 
older children, and a s  to advancements. 

G.S. 29-1, Rule 5, reads:  "Collateral descent of estate not 
derived from ancestor. On failure of lineal descendants, and 
where the inheritance has  not been transmitted by descent or 
derived a s  aforesaid f rom a n  ancestor, o r  where, if so transmit- 
ted or derived, the blood of such ancestor is extinct, the inherit- 
ance shall descend to the next collateral relation, capable of 
inheriting, of the person last seized, whether of the paternal or  
maternal line, subject to the second and third rules." 

Alton Stallings was continuously insane f rom prior to the 
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appointment of J. G. Godard as his guardian on 24 April 1916 
until his death on 17 January 1956. He died intestate. He never 
married. His mother and father had predeceased him. He had 
one brother and no sister: his brother predeceased him, and had 
no issue. Alton Stallings' heirs a t  law are  his first cousins, and 
the issue of his first cousins, of the blood of his father, and of 
the blood of his mother. 

According to  the uncontradicted evidence before us, Alton 
Stallings a t  his death had a one-tenth undivided interest in the 
Ball Gray Farm, which came to him as  a devisee under the will 
of his maternal grandfather, his mother being alive when her 
father died, and this one-tenth undivided interest was an  estate 
of nonancestral character, and descends, according to G.S. 29-1, 
Rule 5, to his first cousins, and the issue of his first cousins, of 
the blood of his father, and of the blood of his mother. 

According to the uncontradicted evidence before us, Alton 
Stallings a t  his death had a five-tenths undivided interest in 
this farm, which was, as  set forth above, an  estate of ancestral 
character, and this five-tenths undivided interest descends, ac- 
cording to G.S. 29-1, Rule 4, to his first cousins, and the issue of 
his first cousins, of the blood of his mother. 

M. S. Moore, guardian of Alton Stallings, disclaims in the 
answer filed by him and the other respondents any interest in 
the real property of his ward, except as  a n  heir of his ward of 
the blood of his mother. 

The assignment of error to the charge is sustained. A new 
trial is ordered. 

New trial. 

SAMUEL REID PRUETT v. LUCY LORAINE PRUETT. 

(Filed 30 October, 1957.) 

1. Appeal and Error 3 22- 
An exceptive assignment of error  tha t  the court erred in Anding the 

facts a s  contained in the judgment is broadside. 

2. Appeal and Error 1 49- 
Where appellant makes no contention that  the evidence was in- 

sufficient to support the findings of fact  or any  of them, the facts a s  
set for th by the lower court will be accepted a s  established. 

3. Divorce and Alimony 3 5a- 
While the 1951 amendment to G.S. 50-8 eliminated the requirement 

t h a t  jurisdictional affidavit be filed with the complaint, i t  is  required 
t h a t  the complaint, in addition to s tat ing grounds for  divorce, allege 
a s  constituent elements of the cause of action t h a t  complainant has  
been a resident of the State  fo r  a t  least six months next preceding Al- 
ing of the pleading and, except where the action is based on two years 
separation, tha t  the facts set forth a s  ground for  divorce have existed 
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to complainant's knowledge for  a t  least six months prior to the filing 
of the pleading, and such facts  must be established by verdict of 
jury. G.S. 50-10. 

4. Divorce and Alimony 5 22: Judgments § 27c: Courts § 9- 
Where, in  a n  action for  divorce, the complaint is  properly verified 

and the court has jurisdiction of the parties and the subject matter! 
any  error  of the court in submitting a n  issue of abandonment when 
such ground for  divorce is not supported by allegation, is a n  error  of 
law, which may be corrected only by appeal, and another Superior 
Court judge may not set aside the judgment for  such error  a t  a subse- 
quent term. 

5. Courts 8 9: Divorce and Alimony 8 22- 
A decree of divorce may be attacked directly by motion in the cause 

or collaterally when i t  appears on the face of the record t h s t  the court 
did not have power or jurisdiction to render the decree because the 
verdict did not establish all  the facts  prerequisite to a valid decree. If 
such decree is vacated, the verdict remains undisturbed and the cause 
remains in  the trial court fo r  fur ther  hearing a s  to the essential is- 
suable facts  not theretofore determined. 

6. Divorce and Alimony § 5c-Allegations held sufficient averment that  
ground for divorce had existed to  complainant's knowledge for  six 
months prior t o  filing of pleading. 

While, in a n  action for  divorce a mensa,  it is advisable t h a t  the 
pleading allege t h a t  the facts  set  for th therein a s  ground for  divorce 
had existed to  complainant's knowledge for  a t  least six months p r i r~r  
t o  the filing of the pleading in accordance with the language of the 
statute, where the wife's pleading in her cross-action for  divorce a 
m e m a  alleges gross mistreatment of her by him culminating in his 
locking her out of her home and ordering her away on a specified date 
more than six months prior to  the  filing of the pleading, with verifica- 
tion t h a t  the facts  alleged therein a r e  t rue to her own knowledge, her 
pleading will be held sufficient on this aspect. 

7. Same- 
Where the wife's pleading in her cross-action for  divorce a ntensu 

alleges gross mistreatment of her by him culminating in his locking 
her out of her home and ordering her away, the facts  alleged a re  
sufficient to  constitute a wilful abandonment a s  a matter  of law, and 
the pleading will be held sufficient on this aspect even though her 
pleading does not use the word "abandonment" or the word "wilful." 

&. Same- 
I t  is not required t h a t  the wife's pleading in her cross-action for  

divorce a wtensa on the ground of abandonment allege t h a t  his failure 
to provide her adequate support had existed t o  her knowledge f o r  a t  
least six months prior to the filing of her pleading, since failure to 
provide adequate support is  not a n  essential element of abandonment. 

9. Divorce and Alimony § lb- 
While the husband's wilful failure to  provide adequate support for  

his wife may be evidence of his abandonment of her, the mere fact  
tha t  he provides adequate support fo r  her does not negative abandon- 
ment a s  used in G.S. 50-7(1) ,  abandonment under G.S. 50-7(1) not 
being synonymous with the criminal offense defined in G.S. 14-322. 
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10. Divorce and Alimony 33 l b ,  5c- 
Where the wife's allegations in her cross-action for  divorce a motsa 

a r e  sufficient to establish wilful abandonment a s  a matter  of law, G.S. 
50-7, G.S. 50-7 ( I ) ,  G.S. 50-7 ( 3 ) ,  the court properly submits such issue 
upon supporting evidence, and i t  is immaterial t h a t  her pleading pur- 
ported to s tate  a cause of action for  divorce a wzensa under G.S. 
50-7(3), or tha t  her allegations were insufficient to allege a cause of 
action for  divorce on tha t  ground, since she is required by law to estab- 
lish only one of the grounds for  divorce a nzewsa specified in G.S. 
50-7. 

11. Divorce and Alimony 3 22- 
Where the wife's pleading in her cross-action for  divorce a nzema 

sufficiently alleges the jurisdictional residence of the parties, facts con- 
stituting abandonment, G.S. 50-7(1), and t h a t  such facts  had existed 
to her knowledge for  more than two years prior to the institution of 
the action, and the jury finds t h a t  the husband had wilfully and with- 
out just cause abandoned the wife and failed to provide adequate sup- 
port for her a s  alleged in her fur ther  answer and defense, held, the 
face of the record discloses t h a t  the decree of divorce a mensa in her 
favor was supported by sufficient facts  found by the jury, and the 
decree is not subject to attack on such ground. 

12. Divorce and Alimony 5 2a- 
Where, in the husband's action for  divorce on the ground of two 

>ears  separation, decree is entered in favor of the wife on her cross- 
action for divorce a nzensa on the ground of his abandonment of her. 
such decree is a final judgment determining all issues raised by the 
pleadings, except possible modifications a s  to the amount of alimony, 
and a subsequent decree of absolute divorce in his action, entered with- 
out knowledge of the intervening decree of divorce a mevsa, i s  void 
for want of jurisdiction. 

13. Same- 
A husband is not entitled to a decree of absolute divorce on the 

ground of two years separation within two years from the entry of a 
decree of divorce a ntensa in favor of the wife on the ground of 
abandonment, since the decree in her favor establishes t h a t  the sep- 
aration was caused by the husband's wilful abandonment, precluding 
his right to absolute divorce on the ground of such separation. But  
the decree of divorce a m e m a  legalizes the separation, and af ter  the 
expiration of two years from the rendition of such decree, the hus- 
band may maintain an action for  absolute divorce. 

11. Courts 9 :  Judgmeats § 17d- 
When a judgment has been entered, based on a verdict which deter- 

mines all issues raised by the ple-dings, the cause has been fully deter- 
mined, and the court a t  a subsequent term has no jurisdiction to pro- 
ceed further with reference to  the  issuable facts  therein determined. 

APPEAL by plaintiff from Sha tp ,  Special J u d g e ,  second week 
of 12 August, 1957, Schedule B Civil Term, of NECKLENBURG. 

Plaintiff's appeal is from Judge Sharp's judgment of 23 
August, 1957, wherein she sets forth the facts upon which the 
judgment is predicated, viz.: 

"This cause coming on to be heard . . . upon a motion filed by 
the plaintiff on August 9. 1957, to set aside a divorce a i l lenso 
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granted td the defendant in this  cause on June  11, 1957, by 
Judge Dan K. Moore, and  a jury, and the  order of Judge J. 
F r a n k  Huskins, signed June  3, 1957, said motion being duly 
and regularly calendared for  hearing, and being heard upon 
the record and statements of counsel made in open Court dur- 
ing  the  hearing, and the  Court finds the  following facts:  

"1. That  a t  this  hearing the  plaintiff is represented by Mr. 
Charles T. Myers;  t ha t  Mr. L. L. Caudle was his attorney of 
record and signed the complaint in this case which was filed on 
May 13, 1957, and is present in  Court at this  hearing and is 
still attorney of record; t ha t  Mr. Myers has  been employed by 
the plaintiff since August 5, 1957, the date on which his Honor 
J. Will Pless, Jr. signed a n  order directing the  plaintiff to show 
cause why he shouldn't be adjudged in contempt of Court for  
failure to pay the  alimony ordered by Judge Moore; t ha t  the 
defendant is represented by Mr. Hugh McAulay, her attosney of 
record since the  institution of this  action; 

"2. That  the case was  instituted on May 13, 1957, when the 
plaintiff filed a complaint in which he prayed for  a divorce on 
the grounds of two years' separation; t h a t  on May 21, 1957, the 
defendant filed a n  answer in which she denied the plaintiff's 
r ight  t o  a divorce and set  up a cross action for  a divorce rc 
wensa and alimony; 

"3. That  on June  3, 1957, Judge J. F rank  Huskins elltered 
an  order which appears  of record allowing the plaintiff 115.00 
a week for  her support and subsistence pe?ldente l i te ;  

"4. That  this case came on for  trial on June  11, 1957, before 
his Honor Dan K. Moore and a jury, a t  which t ime the jury 
answered the issues in favor of the defendant and the  judgment 
which appears  of record and is recorded in Minute Book 85, 
page 392, was signed by Judge Moore grant ing  the  defendant a 
divorce f rom bed and board f rom the  plaintiff and ordering him 
to  pay the sum of $12.50 a week for  the support of his wife;  

"5. That  a t  the trial of the  case on June  11, 1957, the plain- 
tiff was represented by his attorney of record, L. L. Caudle, and 
the  defendant mas represented by her  at torney of record, Mr. 
Hugh hIcAulay; that  she introduced evidence in support of her 
allegations in the answer;  tha t  counsel for  plaintiff informed 
Judge Moore tha t  he did not desire a t  t ha t  time to prosecute 
his action against the defendant for  a n  absolute divorce, and 
informed the Court t ha t  plaintiff had no evidence to introduce 
and no objection to the jury answering the issues which \\?ere 
submitted to the jury in favor of the  defendant; t h a t  the  issues 
which appear  of record were duly submitted to  the j11r:- and 
answered in favor of the defendant;  

"6. That  thereafter  on June  25, 1957, counsel fo r  the plain- 
tiff had this  case calendared as an  uncontested divorce case for  
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t r ial  on June  25, 1957: tha t  the case came on for  t r ial  along 
n-ith many other uncontested divorce cases; t ha t  counsel for  the 
plaintiff stated to the Court tha t  a judgment had heretofore been 
entered providing for  the support of the defendant and tha t  i t  
was understood by the plaintiff tha t  the divorce would be granted 
subject t o  the existing order for  defendant's support ;  t ha t  plain- 
tiff understood he had to support defendant and consented 
thereto; t ha t  the Court was not informed tha t  a divorce u 
nzensa had, on June  11, been granted to the defendant in this 
same action and that  issues had been answered against the  plain- 
tiff in this action; t ha t  the Court, under a complete misappre- 
hension of the  facts,  submitted to the  jury the usual three issues 
in a n  uncontested divorce case based on the grounds of two 
years' separation and the jury answered them in favor of the  
plaintiff and a judgment of absolute divorce was signed by the 
Court based upon the issueq submitted: t ha t  the defendant was 
not present or  represented a t  the hearing of the case on June  
11, although her counsel Mr. PIIcAulay states to the  Court tha t  
he knew the case was calendared for  trial as  an  uncontested 
tlil-orce case but  he thought he had no fur ther  obligation in  
thp matter or duty to inform the Court tha t  a divorce n mensa 
had been granted the defendant: 

7 .  That  counsel for  the plaintiff has stated to the Court that  
he acted in good faith and was ignorant of the fac t  that  his 
client was not entitled t o  cecure a divorce on the grounds of 
two years' separation in the same case in which his wife had 
secured a divorce n mensa  on the grou~lds  of his wilful abandon- 
ment, and the Court accepts his statement. 

"Upon the foregoing findings of fact. the Court holds tha t  
the judgment of absolute divorce entered on June  25 ,  1957, was 
entered contrary to  the practice of the Court: that  on the record 
the plaintiff was not entitled to a divorce on the grounds of two 
j ears' separation ; that  the Court, having granted defendant a 
di~-orce o N P I I S U ,  was without jurisdiction to g ran t  plaintiff an  
absolute divorce in the same action: that  said divorce is void 
and of n o  effect and should be set aside. 

"IT IS THEREFORE. ORDERED, ADJVDGED AKD DECREED that  the 
judgment of absolute divorce qigned by the undersigned on 
June '75, 1957, be, and the same is hereby set aside, declared 
null and 1 oicl and ordered .tricken from the records of this 
Court. 

"The motion of the plaintiff t o  set aside the  judgment of his 
Honc~l. Judpe Dan K. 3loore tlwted June 11. 1957, and the order 
of 111. Honor Judge J. Frank Hurklns dated J ~ i n e  3, 1957, is in 
rl l  respects hereby cn,erst.led anti tliwl!owetl." 

Plaintiff excepted and ailptaletl. 
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Charles T. fMye~.s fo r  plaintifS, appellant. 
Hugh M. McAula y f o r  defendant, appellee. 

BOBBITT, J. Plaintiff's exceptive assignment of error, "That 
the Court erred . . . in finding the facts . . . as  contained in 
Judgment,'' is broadside. 111 re Sums, 236 N.C. 228, 72 S.E. 2d 
421. Moreover, plaintiff, in his brief, makes no contention that  
the evidence was insufficient to support the findings of fact or 
any of them. Hence, we accept as  established the facts as  set 
forth in the court's findings. I n  re Estate of Cogdill, 246 N.C. 
602, 99 S.E. 2d 785. 

The sole question for decision is whether the findings of fact 
and the facts appearing on the face of the record proper are 
sufficient in law to support the judgment. 

The record of the trial on 11 June, 1957, before Judge Moore, 
shows that  the jury answered issues establishing the marriage 
and the required residence and in addition thereto answered 
this crucial issue: "2. Did the plaintiff, wilfully and without 
just cause, abandon the defendant and fail to provide adequate 
support for her, as nlleged i n  the Fzwther Amwe?. and Defeme 
of the defendafzt? Answer: Yes." (Italics added.) The judg- 
ment, granting to defendant a divorce from bed and board, re- 
cites that  the cause was heard "upon the cross action of the 
defendant," to wit, the issues raised by defendant's answer and 
plaintiff's reply thereto. 

The grounds on which plaintiff based his motion to set aside 
Judge Moore's judgment of 11 June, 1957, are  these : (1)  That 
defendant, in her cross action, failed to allege that  the facts set 
forth therein as  grounds for a divorce from bed and board had 
existed to her knowledge for  a t  least six months next preceding 
the filing of her pleading, and that  no issue relating to this essen- 
tial allegation was submitted to the jury. ( 2 )  That defendant, in 
her cross action, purported only to set up a cause of action for 
divorce from bed and board under G.S. 50-7 ( 3 ) '  to wit, that  
by cruel and barbarous treatment he had endangered her life, 
and tha t  her allegations were insufficient to state a cause of 
action on this ground. (3) That defendant, in her cross action, 
failed to allege that  plantiff abandoned her or that  his conduct 
was wilful; that  she failed to allege any specific time when she 
called on him for support or when he failed to provide adequate 
support; and tha t  she failed "to specifically set forth the cir- 
cumstances under which the purported violence was committed, 
what her conduct was, and especially what she had done to 
provoke such conduct on the part  of her husband." 

The verdict (second issue) established that  plaintiff, wilfully 
and without just cause. abandoned defendant and failed to 
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provide adequate support for her "as alleged in the Further 
Answer and Defense of the defendant." 

Before examining the allegations of the cross action to de- 
termine what facts were alleged therein by defendant and 
established by the verdict, attention is called to the fact that  the 
General Assembly, by Ch. 590, 1951 Session Laws, rewrote G.S. 
50-8. Prior to the 1951 Act, the court acquired no jurisdiction of 
an action for  divorce, absolute or from bed and board, unless 
the plaintiff filed with the complaint an affidavit containing re- 
quired statutory averments. Since such affidavit was a prereq- 
uisite to  jurisdiction, the jurisdiction of the court was subject 
to challenge either before or after  judgment on the ground that  
the required statutory averments, although set forth sufficiently, 
were in fact false. Upon such challenge, questions of fact  to be 
resolved by the court were presented. Thus, the distinction was 
drawn between the material facts constituting the cause of action 
to be alleged in the complaint, which were for jury determina- 
tion. and the jurisdictional facts required to be set forth in the 
affidavit, which were for court determination. C a ~ p e n t e r  v. Car- 
pcn te r ,  244 N . C .  286, 93 S.E. 2d 617, and cases cited. 

The 1951 Act eliminated the requirement that  such jurisdic- 
tional affidavit be filed with the complaint. The only require- 
ment now is that  "in all actions for divorce the complaint shall 
be verified in accordance with the provisions of G.S. 1-145 and 
G.S. 1-148." But the 1951 Act, now incorporated in G.S. 50-8, 
to the extent pertinent here, specifically requires that  the plain- 
tiff shall set forth in his or her complaint that  the plaintiff or 
defendant has been a resident of the State of North Carolina 
for a t  least six months next preceding the filing of the com- 
plaint, and that  the facts set forth therein as grounds for di- 
vorce (except where the alleged cause for divorce is two years 
separation) have existed to his or her knowledge for  a t  least 
six months prior to the filing of the complaint. Hence, to allege 
a cause of action for divorce, a plaintiff, in addition to one or 
more of the grounds for divorce specified in G.S. 50-5 or G.S. 
50-7, must allege the additional material facts now required 
by G.S. 50-8. 

G.S. 50-10, in pertinent part ,  provides: "The material facts 
in every complaint asking for a divorce shall be deemed to be 
denied by the defendant, whether the same shall be actually de- 
nied by pleading or not, and no judgment shall be given in 
favor of the plaintiff in any such complaint until such facts 
have been found by a jury, . . . ." Consequently, upon the basic 
principle that  a plaintiff must prove what he must allege, a 
plaintiff is entitled to a judgment of divorce only if the issues 
submitted and answered in favor of the plaintiff establish, inter 
t r l in ,  (1) the requisite facts as to residence, and (2)  tha t  (ex- 
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cept where the alleged cause for divorce is two years separation) 
the facts set forth as grounds for divorce have existed to his or 
her knowledge for a t  least six months prior to the filing of the 
complaint. "The pleadings in the action present the issue which 
should be submitted to a jury." Kirlney z'. Kinney, 149 N.C. 321, 
63 S.E. 97;  Carpenter v. Car-peqlter, sztpm. Thus, the legal effect 
of the 1951 Act is that  the allegations required to be set forth 
in the complaint are now indispensable constituent elements of 
plaintiff's cause of action and the facts so alleged must be 
established by the verdict of a jury. 

Here defendant's pleading was verified in accordance with 
the present statutory requirement. The court had jurisdiction of 
the parties and of the subject matter. 

Plaintiff's counsel, present a t  the trial on 11 June, 1957, did 
not object to the issues submitted by Judge Moore, nor did plain- 
tiff appeal from the judgment based upon the verdict. If,  as  
plaintiff now contends, defendant's pleading did not warrant  the 
second issue, the submission thereof and hence the judgment 
based thereon were erroneous. In  such case, upon expiration of 
the term a t  which the judgment was rendered, it could be cor- 
rected only by this Court; for, as  stated by Professor McIntosh, 
"after the term neither the judge who rendered the judgment 
nor another judge holding the court can set i t  aside for such 
error, and the only remedy is an  appeal or a certiorari as  a sub- 
stitute for an  appeal." McIntosh, N.C.P.&P., p. 736; Mills v. Rich- 
ardson, 240 N.C. 187, 191, 81 S.E. 2d 409. Judge Moore's judg- 
ment could not be set aside for such alleged error of law by an- 
other Superior Court judge a t  a subsequent term, nor will i t  be 
reviewed by this Court for such alleged error of law in the 
absence of exception and appeal. Burrell zs.  Transfer Co., 244 
N.C. 662, 665, 94 S.E. 2d 829. 

True, a decree of divorce will be declared void if the court 
was without power or jurisdiction to render it because of the 
insufficiency of the facts found by the jurg, when this appears 
on the face of the 7,ecord. Such decree may be attacked directly 
by motion in the cause, Ellis z.. Ellis, 190 N.C. 418, 130 S.E. 7, 
or collaterally, Saunde?.son c. Saundwson, 195 N.C. 169, 141 
S.E. 572. I n  such case, as  explained by Stacy, C. J., in Ellis z.. 
Ellis, supra, "the vacation of the judgment does not mean that  
the verdict already rendered should be set aside," but only that  
the court lacked the power to g ran t  the relief contained in the 
judgment on the basis of the facts established by the verdict. In  
such case, with the judgment vacated but the verdict undis- 
turbed, the cause is for further hearing as  to essential issuable 
facts not theretofore determined. 

To invoke this principle, i t  must appear, as in the Ellis and 
Saurulerso?z cases, that the verdict did not establish all the facts 
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prerequisite to a judgment of divorce. In this connection, i t  is 
noted that  no exact formula is prescribed for the settlement of 
issues. "Issues submitted a re  sufficient when they present to 
the jury proper inquiries as to all determinative facts in dis- 
pute, and afford the parties opportunity to introduce all per- 
tinent evidence and to apply it fairly." Winbo~ne,  J. (now C. J . ) ,  
in Chermy v. And~ews ,  231 N.C. 261, 56 S.E. 2d 703; McGowan 
T. Beach, 242 N.C. 73, 86 S.E. 2d 763, and cases cited. 

Plaintiff's allegations as  to residence were admitted by de- 
fendant. In  paragraph 3 of the complaint, plaintiff alleged: 
"3. That  the plaintiff and defendant were married to each other 
on the 9th day of January, 1936, and lived together as  man and 
wife until the second day of May, 1955, when the defendant 
deserted the plaintiff without cause, and that  they have not co- 
habited since said date of separation." Defendant's answer to 
said paragraph 3 was as  follows: "3. That the allegations con- 
tained in paragraph 3 of plaintiff's complaint are  untrue and 
denied, except as  hereinafter set forth in defendant's further 
answer, defense and cross action." 

We note presently that  defendant's further answer, defense 
and cross action, while admitting that  plaintiff and defendant 
were lawfully married, alleged that  they were married on 9 
January, 1930, not 9 January, 1936, and that  they separated 
the latter part  of May or first of June, 1955, ~ o t  on 2 May, 
1955. Defendant's allegations as  to the cause of said separation 
are considered below. 

In pleading her cross action for  divorce from bed and board, 
defendant alleged, in substance, that  she and plaintiff were law- 
fully married 9 January, 1930, and that  they were residents of 
North Carolina and had been such residents for more than two 
years next preceding the commencement of the action. She then 
alleged that  she had worked in a factory for more than twelve 
years and had turned the wages derived from her labor over to  
plaintiff, her husband; that  she had been a t  all times during 
their marriage a kind and dutiful wife; that  for many years she 
had cared for plaintiff's i n ~ a l i d  mother; and that  prior to their 
separation her health had broken down and she had become 
unable to perform all the duties required of her by plaintiff. 

Thereupon, defendant alleged the circumstances under which 
she and plaintiff separated in the following language: "that 
sometime during the latter part  of May or the first of June, 
1955, . . . upon this defendant's returning to the home of the 
plaintiff and defendant, . . . this defendant found that  she had 
been locked out and was ordered away from the home by the 
plaintiff, and that  this defendant walked a distance of several 
miles and sought refuge with some of the neighbors; that  later 
this defendant went to the home of her father and has not com- 



22 IS THE SUPREME COURT. [247 

pletely recovered from said illness; that  this defendant is a t  
the present time under the care of physicians; that  this de- 
fendant has called upon plaintiff to buy her medicine, to help 
her with some clothes, to assist her in some way in paying for 
medical attention and that  this defendant has been informe4 
by plaintiff, recently, that  she would not get a damn thing 
from him." 

As to what had occurred prior to the latter part  of May or the 
first of June, 1955, the occasion when plaintiff locked her out of 
her home and ordered her away and caused her to seek refuge in 
her father's house, defendant alleged, briefly stated, that  defend- 
ant  had "struck, beat, choked and otherwise mistreated" her ;  
that  on numerous occasions he had threatened to kill he r ;  and 
that, by his cruel and barbarous treatment, he had endangered 
her life. 

True, defendant's pleading contains no allegation "that the 
facts set forth therein as grounds for divorce (had) existed to 
. . . her knowledge for a t  least six months prior to the filing of 
the (her)  complaint." The question presented is whether the 
allegations of fact in her pleading, quoted above, relating to 
what occurred the latter part of May or the first of June, 1955, 
to wit, that  plaintiff locked her out of her home and ordered 
her away, this being the czrlminatio~~ of gross mistreatment con- 
sisting of beatings, chokings and threats on her life, consti- 
tute a sufficient compliance with G.S. 50-8. We answer this 
question in the affirmative. Ordinarily, it would seem advisable 
that  the required allegation be made in accordance with the 
language of the statute. Yet, when it appears from the allega- 
tions that  the facts constituting the abandonment occurred the 
latter part  of May or the first of June, 1955, and that defendant 
was necessarily present in person and directly involved in what 
then occurred, the conclusion seems inescapable that  she, in 
substance and in effect, alleged that  the facts set forth by her 
as  grounds for divorce had existed to her knowledge for a t  least 
six months prior t o  the filing of her pleading. I t  is noted that  in 
respect of these allegations, defendant's verification of her 
pleadings is that  "the foregoing Answer" is "true of her o\vn 
knowledge." 

Moreover, while defendant did not use the word "abandon- 
ment" or the word "wilful" in her said pleading, ~e are  con- 
strained to hold that the facts alleged by defendant are  suffi- 
cient to constitute wilful abandonment as a matter of law. It is 
noted that  "abandonment imports wilfulness." Wo~kmair V .  

TYorknza~z, 242 N.C. 726, 89 S.E. 2d 390. 
Even so, plaintiff contends that  defendant's allegations as to 

his alleged failure to provide adequate support for her are too 
indefinite to support a similar conclusion in that  it does not 
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appear affirmatively from the facts alleged that  such failure to  
provide adequate support for her had existed to her knowledge 
fo r  at least six months prior to the filing of her pleading. As to  
this, further analysis of defendant's pleading is unnecessary for 
the reason that  no allegation as  to alleged failure t o  provide 
adequate support was required. 

G.S. 50-7 provides, as  a ground for divorce from bed and 
board: "1. If either party abandons his  01- h e r  family." (Italics 
added.) I t  is available to the husband as  well as  to the wife. 
Abandonment under G.S. 50-7(1) is not synonymous with the 
criminal offense defined in G.S. 14-322. "In a prosecution un- 
der G.S. 14-322, the State must establish (1) a wilful abandon- 
ment, and (2)  a wilful failure to provide adequate support." 
S. 71. Lucas, 242 N.C. 84, 86 S.E. 2d 770. 

True, the husband's wilful failure to provide adequate sup- 
port for  his wife may be evidence of his abandonment of her, 
but the mere fact that  he provides adequate support for her 
does not in itself negative abandonment as used in G.S. 50-7 (1).  
"A wife is entitled to her husband's society and the protection 
of his name and home in cohabitation. The permanent denial of 
these rights may be aggravated by leaving her destitute or 
mitigated by a liberal provision for her support, but if the co- 
habitation is brought to an end without justification and with- 
out the consent of the wife and without the intention of renew- 
ing it, the matrimonial offense of desertion is complete." 17 Am. 
Jur.,  Divorce and Separation Sec. 98. As pointed out by Hoke,  
J. (later C. J.), in Medli?~ 2'. Medlin,  175 N.C. 529, 95 S.E. 857: 
". . . a suit for d i ~ o r c e  because of being maliciously turned out 
of doors, under subsection 2, section 1562. of Revisal (now G.S. 
50-7), is but an  instance of a wrongful abandonment provided 
for in subsection 1 of the statute, and the basic facts in the two 
suits being the same, . . ." 

As to plaintiff's contention that  defendant's cross action pur- 
ports to  be under G.S. 50-7(3), to wit, that  by cruel and bar- 
barous treatment he endangered her life, we need not determine 
whether defendant's allegations were sufficient to allege a good 
cause of action for divorce from bed and board on this ground. 
S o  issue was submitted bearing directly on this subject. Suffice 
to say, we think Judge Moore was correct in interpreting de- 
fendant's pleading as sufficient to allege the wilful abandon- 
ment of defendant by plaintiff and in submitting the issue so 
raised. To obtain a d i ~ o r c e  from bed and board, the law re- 
quired that  defendant establish one, but only one, of the grounds 
therefor specified in G.S. 50-7. Deatori 1 , .  Deaton, 234 N.C. 538, 
67 S.E. 2d 626; Brooks 1.. B ~ o o k s ,  226 N.C. 280, 37 S.E. 2d 909; 
H a g e d o m  2 , .  Hayedorz ,  211 N.C. 175, 189 S.E. 507; Albri t ton v. 
Albq-it to^, 210 X.C. 111, 185 S.E. 762. 
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We have not overlooked Ollis v .  Ollis, 241 N.C. 709, 86 S.E. 
2d 420, and similar cases, wherein it is held, in substance, that 
a wife, in alleging a cause of action for divorce from b!d and 
board under G.S. 50-7 (3) and (4) ,  must set out with particular- 
ity the wrongful acts of the husband upon which she relies and 
also that such acts were without adequate provocation ?n her 
part. I t  may be, a question not now before us, that thls rule 
would apply where a separation alleged to constitute an aban- 
donment under G.S. 50-7(1) is alleged to have been caused by 
conduct defined in G.S. 50-7(3) and (4).  See Brooks v. Brooks, 
supra. Be that as it may, here defendant's allegations to the 
effect that plaintiff locked her out of her home, ordered her 
away and caused her to seek refuge in her father's house, con- 
sidered with her other allegations, are deemed sufficient without 
further elaboration. The distinction becomes clear when we 
refer to the factual situation in Ollis v .  Ollis, supra. There the 
wife admittedly left her husband. She did not allege that her 
husband was even a t  home when she separated herself from 
him. In short, it was not alleged that the separation was caused 
by anything that occurred a t  the time of the separation. Her 
allegations, which related to antecedent matters, were made in 
part to justify her conduct in so separating herself from him. 

Before leaving this phase of the case, mention should be made 
of the fact that plaintiff in his said motion asserted that he had 
"a good and meritorious defense to the defendant's action for 
divorce from bed and board." Indeed, in his reply, he had so 
alleged prior to the trial on 11 June, 1957. However, the motion 
was not made under G.S. 1-220, that is, to set aside the judg- 
ment on the ground of mistake, inadvertence, surprise or ex- 
cusable neglect. Hence, Judge Sharp made no findings of fact 
as to plaintiff's asserted meritorious defense nor does it appear 
that plaintiff requested her to do so. 

Having reached the conclusion that plaintiff's attack on the 
judgment of 11 June, 1957, cannot be sustained, it follows that 
the purported second trial before Judge Sharp on 25 June, 1957, 
conducted by her under a complete misapprehension of the 
facts, was a nullity; and that Judge Sharp's judgment of 23 
August, 1957, wherein she set aside the verdict and judgment of 
25 June, 1957, must be affirmed. This is true because the 
jury on 11 June, 1957, had fully determined all issues raised 
by the pleadings, and Judge Moore's judgment of that date 
(except for modifications as to the amount of alimony payments 
required) was a final judgment. Cameron v .  Cameron, 235 N.C. 
82.87.68 S.E. 2d 796. 

  he verdict of 11 June, 1957, established that the separation 
occurred the latter part of May or first of June, 1955. Plaintiff 
instituted this action 13 May, 1957, alleging a separation on 2 
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May, 1955, an  allegation denied by defendant. Hence, the ver- 
dict established that  plaintiff and defendant had not lived sep- 
arate and apart  continuously for two years or more next pre- 
ceding commencement of plaintiff's action as he had alleged. 

Moreover, the verdict of 11 June, 1957, established that the 
separation was caused by plaintiff's wilful abandonment of de- 
fendant under the circumstances alleged by her. This defeated 
plaintiff's action for absolute divorce on the ground of such 
separation. 

In Byers v. Byers, 223 N.C. 85, 90, 25 S.E. 2d 466, where the 
statutory changes and prior decisions are reviewed, Stacy, C. J., 
says: "It is true, the statute under review (now G.S. 50-6) pro- 
vides that either party may sue for a divorce or for a dissolution 
of the bonds of matrimony, 'if and when the husband and wife 
have lived separate and apart  for two years,' etc. However, i t  is 
not to be supposed the General Assembly intended to authorize 
one spouse wilfully and wrongfully to abandon the other for a 
period of two years and then reward the faithless spouse a di- 
vorce for the wrong committed, in the face of a plea in bar 
based on such wrong. (Citations omitted.) Nor is it to be 
ascribed as the legislative intent that  one spouse may drive the 
other from their home for a period of two years, without any 
cause or excuse, and then obtain a divorce solely upon the ground 
of such separation created by the complainant's own dereliction. 
(Citation omitted.) Out of unilateral wrongs arise rights in 
favor of the wronged, but not in favor of the wrongdoer. One 
who plants a domestic thornbush or thistle need not expect to 
gather grapes or  figs from it." In  accord: Pharr v. Pharr,  223 
N.C. 115, 25 S.E. 2d 471 ; Taylor v. Taylor, 225 N.C. 80, 33 S.E. 
2d 492; Pearce v. Pearce, 226 N.C. 307,.37 S.E. 2d 904; Johnson 
zy. Joh t~ow,  237 N.C. 383, 75 S.E. 2d 109. See also, Young v. 
Youwp, 225 N.C. 340, 343, 34 S.E. 2d 154; Cameron v. Cameroll, 
sxprn. 

When a judgment has been entered, based on a verdict which 
determines all issues raised by the pleadings, the cause has been 
fully determined; and the court a t  a subsequent term has no 
jurisdiction to proceed further with reference to  issuable facts 
theretofore fully and finally determined. It is quite plain that  
Judge Sharp would not have proceeded with the purported trial 
on 25 June, 1957, had she been advised of the prior determina- 
tions made in the trial before Judge Moore on 11 June, 1957. 

While i t  has been determined that  the separation that oc- 
cured the latter part  of May or  first of June, 1957, was caused 
by plaintiff's wilful abandonment of defendant, the effect of the 
judgment of 11 June, 1957, was to legalize the separation. 
Hence, i t  would seem that  plaintiff, upon the expiration of two 
years from 11 June, 1957, would then be a t  liberty to maintain 
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an action for absolute divorce under G.S. 50-6. Lockhart 2.. 
Lockhart, 223 N.C. 1 2 3 ,  25 S.E. 2d 465; and 223 N.C. 559 ,  2'7 
S.E. 2d 444. 

Affirmed. 

0. W. DARDEN, ADMINISTRATOR C. T. A. OF THE ESTATE OF J. C. DARDEN, 
DECEASED, V. L. E. BOYETTE AND M. F. SMITH, ADMINISTRATORS OF 
THE ESTATE OF RUBY DARDEN, DECEASED. 

(Filed 30 October, 1957.) 

1. Trial  8 21- 
Where plaintiff has  no right,  t i t le or interest in the chose in  action 

so a s  to entitle him to maintain the action for  its recovery, nonsuit is 
proper. 

2. Wills 8 33f- 
Where a will bequeaths and devises all  of testator's property, real 

and personal, to  testator's wife fo r  life with full power of disposition, 
with fur ther  provision t h a t  a n y  of the property not disposed of by the 
widow during her lifetime should go to testator's heirs a t  law per 
stirpes, t h e  life estate devised in clear and express words will not be 
enlarged to a fee, and the limitation over a f te r  the life estate is 
effective. 

3. Executors and Administrators 8 8: Descent and Distribution 8 2%- 
Upon the death of a person his personal property vests in his execu- 

tor  or administrator, and his real property vests in his devisees, or 
descends to his heirs. 

4. Executors and Administrators g 20- 
Where the personal representative has paid decedent's debts, the 

costs of administration and all  charges against the estate, the balance 
remaining in his hands shall be delivered and paid to  the person or 
persons to whom the same may be due by law or the will. G.S. 28-162. 

5.  Executors and Administrators 8 26- 
When a n  executrix closes the  administration of the estate a f te r  

paying all debts and charges against the estate, and distributes the 
balance of the personal p r ~ p e r t y  to herself a s  life tenant  in accord- 
ance with the will, the delivery of the estate to herself a s  life tenant 
inures t o  the benefit of the remaindermen, and when the will creates 
no t rus t  and imposes no duty upon anyone in regard to the remainder 
upon the termination of the life estate, such personal property ceases 
to  be property of the estate o r  subject to any fur ther  administration 
a s  a par t  of the  estate, and the personal representative becomes fz~nctzts 
oficio in  regard thereto. 

6. Executors and Administrators g 9: Parties 8 1- 
Every action must be prosecuted in the name of the real par ty in  

interest, except a s  otherwise provided by statute. G.S. 1-57. 

7. Executors and Administrators § 10- 
An administrator c.t.u. has no greater rights and powers and is  not 



N.C.] FALL TERM, 195'7. 27 

subject to  greater duties than the executor named in the will. G.S. 
28-24. 

5. Executors and Administrators $ 9-Where remainder in  personalty vests 
by operation of law upon death of life tenant, testator's personal repre- 
sentative may not maintain action therefor against administrator of 
life tenant. 

The will bequeathed the personalty in question to testator's wife for  
life, with power of disposition, and directed tha t  the property not dis- 
posed of during her lifetime should go to his heirs. The widow a s  exec- 
utrix settled the estate and paid the remaining personalty to herself 
in accordance with the will. Thereafter she died and her husband's ad- 
ministrator c.t.a. brought this action against her administrators to re- 
cover the personalty fo r  the remaindermen under the husband's will. 
The will set up no t rus t  and imposed no duty upon anyone in regard to 
the remainder. Held: The executrix was functus  oficio in regard to 
such personalty and therefore the administrator c.t.a. was also functus 
oficio in regard thereto, and therefore G.S. 1-63 does not empower the 
administrator c.t.a. to maintain the action, since he is not a trustee of 
a n  express t rust  nor a person expressly authorized by statute to bring 
the action. 

9. Same: Bills and Notes 3 16- 
While ordinarily only the personal representative of a deceased 

payee may maintain a n  action on a note maturing prior to the payee's 
death, this rule does not apply when the personal representative by 
valid sale or pledge or by distribution of the note to the legatee in 
accordance with the will, vests title to the note in the purchaser or 
legatee. 

10. Executors and Administrators § 9- 
The will bequeathed the notes in question to testator's wife for  life 

with remainder to testator's heirs. The widow a s  executrix settled the 
estate and took possession of the personalty under the will. There- 
af ter ,  she died and her husband's administrator c.t.a. brought this 
action against her administrators to  recover the notes. Held: In  the 
absence of a showing by plaintiff tha t  the notes were not endorsed or 
assigned to the life tenant or tha t  distribution of the estate did not 
pass title to the notes out of the husband's personal representative, 
the administrator c.t.a. has failed to  show that  he is the real par ty in 
interest to sue on the notes, and nonsuit should have been entered. 

APPEAL by the defendants, administrators of the estate of 
Ruby Darden, deceased, from M o w i s ,  J . ,  April Term 1957 of 
SAMPSON. 

From a judgment entered upon a verdict in favor of the plain- 
tiff, the defendants appeal. 

B u t l w  & But ley  fov Plaint i f f ,  Apuellee.  
J .  Faiso~z  Thomso?? & S O H  crnd Britt dC- Warve i l  f o r  De fendan t s .  

=Ippellants. 

PARKER, J. J .  C. Darden and Annie Ruby Darden were hus- 
band and wife. No child was born of their marriage. J. C. Dar- 
den died on 3 January 1953. After his death his will was duly 
yrobatecl, and is of record in Will Book 11, p. 503 et  seq., in the 
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Office of the Clerk of the Superior Court of Sampson County. 
He appointed his wife as  sole executrix of his will. 

The relevant items of his will are :  
"ITEM 1. I give, devise, and bequeath unto my beloved wife, 

Annie Ruby Darden, for and during her natural life, all my 
property, real and personal, of every nature and kind, and 
wheresoever located, which I may have and own a t  the tlme 
of my death, after  first paying therefrom my funeral ex- 
penses and any just debts that  I may then owe, to have 
and use in any way or manner she may see fit, and with 
full power to  dispose of the same by deed or will in fee 
simple. 
"ITEM 2. A t  the time of the death of my said wife, if there 

shall be any of said property, real or  personal, left undis- 
posed of by my said wife during her lifetime, the same shall, 
after  payment of her funeral expenses in case her own estate 
is insufficient to pay the same, be divided among my then 
heirs a t  law, per stirpes and not per capita." 

On 14 January 1953 letters testamentary were duly issued by 
the court t o  his wife a s  executrix of his estate. She entered upon 
the administration of his estate, and administered i t  according 
t o  the will. On 6 January 1954 she filed an inventory with the 
court setting forth all property received by her as  executrix 
of his estate, which is a s  follows: $7,005.78 monev deposited in 
two banks, $1,300.00 in U. S. Postal Savings, $28.05 from the 
Flue Cured Stabilization Corporation, and hogs, mules and 
farming equipment valued a t  $1,117.21, a note of Isabella 
Stevens for $898.17, and a note of Stephen Bass for $634.61, 
making a total of $10,983.82. 

On 25 March 1954 the executrix filed her final account with 
the court, and requested the court to accept i t  as such, and to 
discharge her bond from any future liability. In  this final ac- 
count she showed receipts of $8,646.04, itemized as follows: 
money received from two banks $7,005.78, U. S. Postal Savings 
$1,300.00, money received from the sale of hogs $312.21, money 
received from tobacco $28.05. She showed disbursements in the 
amount of $1,527.72, consisting of funeral expenses, taxes and 
cost of administration. Her final account showed cash in the 
sum of $7,118.32, which she paid to herself under her husband's 
will. The Record does not show whether the court accepted her 
final account or not, and discharged her bond. However, the 
plaintiff in paragraph 4 of his complaint alleges that  she ad- 
ministered her husband's estate pursuant to his will, and the 
answer admits such allegation to be true. The plaintiff further 
alleges in his complaint that  after  the  payment of funeral ex- 
penses, and all debts of the deceased, and the costs of admin- 
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istration, a net balance of cash belonging to  the estate of J. C. 
Darden in the  sum of $7,118.32 was received by Annie Ruby 
Darden under her husband's will. 

Annie Ruby Darden died intestate on 17 July 1954. The de- 
fendants were duly appointed by the court administrators of her 
estate. The plaintiff offered in evidence an Inventory and Report 
of Sale of the estate of Annie Ruby Darden, made by her ad- 
ministrators to the court, which tend to  show that  Annie Ruby 
Darden at the time of her death had in her possession, and un- 
disposed of, the following property she took under her husband's 
will: the Isabella Stevens note, the Stephen Bass note, farming 
utensils, which her administrator sold for $1,621.17, and money. 
This inventory showed the administrators of her estate received 
personal assets of $42,478.36. 

The heirs of J. C. Darden a t  the death of his wife were his 
five brothers, his four sisters, and the six children of a de- 
ceased brother. The uncontradicted evidence shows that Annie 
Ruby Darden's own estate was sufficient to pay her funeral ex- 
penses. 

The plaintiff alleges in his complaint that  as administrator 
of the estate of J. C. Darden, he is the owner, and entitled to the 
immediate possession, of the sum of $7,118.32, which Annie 
Ruby Darden received from her husband's estate by his will, of 
$1,621.17 representing the price received by her administrators 
a t  the sale of the farming utensils she received from her hus- 
band's estate by his will, and of the Isabella Stevens and the 
Stephen Bass notes she received from her husband's estate by 
his will. That Annie Ruby Darden took only a life estate by her 
husband's will, and that upon her death his property is to be 
divided among J. C. Darden's then heirs a t  law per stirpes. 
Wherefore, the plaintiff prays that  he be adjudged the owner, 
and entitled to the immediate possession of this property. 

The following issues were submitted to the jury, and an- 
swered as appears : 

"1. Is  the plaintiff the owner and entitled to the possession 
of the money, notes and tangible personal properties de- 
scribed in the complaint received by defendants' intestate, 
Annie Ruby Darden, from the Estate of J. C. Darden? An- 
swer: YES. 

"2. What was the amount of cash received by the defend- 
ants' intestate, Annie Ruby Darden, from the Estate of 
J. C. Darden? Answer: $7,118.32. 

"3. What was the value on 17 July, 1954, of the tangible 
personal property received by defendants' intestate, Annie 



30 I S  THE SUPREME COURT. [247 

Ruby Darden, from the Estate of J. C. Darden? Answer: 
$1,621.17." 

Judgment was entered that  plaintiff as administrator c. t. a. of 
the estate of J. C. Darden, deceased, is the owner of and en- 
titled to the immediate possession of the Isabella Stevens and 
Stephen Bass notes, and shall recover from the defendants 
$7,118.32, with interest, and $1,621.17 with interest. 

The defendants offered no evidence. They alleged in their 
answer as  a defense that  J. C. Darden had received money and 
property of his wife, which he deposited and invested in his 
name, and that  a t  his death he was holding this property as  
trustee for her. 

Defendants assign as error the denial of their motion for 
judgment of nonsuit. The defendants contend that  the uncon- 
tradicted evidence clearly shows that  the plaintiff, administra- 
tor c. t. a. of the estate of J. C. Darden, deceased, has no right, 
title or interest in the action, and therefore should be nonsuited. 
If such contention is correct, i t  was error not to nonsuit the 
plaintiff. Chapman v. McLawhorn, 150 N.C. 166, 63 S.E. 721; 
Vaughan v. Davenport, 157 N.C. 156, 72 S.E. 842; Casualty Co. 
v. Green, 200 N.C. 535, 157 S.E. 797; Hunt v. State, 201 N.C. 
37, 158 S.E. 703; McCarley z'. Council, 205 N.C. 370, 171 S.E. 
323. 

Our North Carolina cases hold, and the great majority of the 
cases from other jurisdictions are  in accord, that  where an  
estate for life, with remainder over, is given by will, with a 
power of disposition in fee of the annexed remainder, the limi- 
tation for  the life of the first taker will control, and the life 
estate will not be enlarged to a fee. Voncannon v. Hudson Belk 
Co., 236 N.C. 709, 73 S.E. 2d 875; Hardee v. Rivers, 228 N.C. 
66, 44 S.E. 2d 476; Alexander v. Alexandej-, 210 N.C. 281, 186 
S.E. 319; Helms v. Collins, 200 N.C. 89, 156 S.E. 152; Carroll v. 
Herring, 180 N.C. 369, 104 S.E. 892; Chewning v. Mason, 158 
N.C. 578, 74 S.E. 357 ; Patrick v. Mofsehead, 85 N.C. 62 ; Troy v. 
Troy, 60 N.C. 624; Anno. 36 A.L.R. p. 1180 et seq., where the 
cases are  cited from 24 states, from England and from Canada; 
33 Am. Jur., Life Estates, Remainders, etc., sec. 21. 

A life estate devised in clear and express words to testator's 
wife is not enlarged to a fee by power given to the life tenant 
to use the life estate in any way or manner she may see fit, 
where a remainder over is given by express words in the will of 
any of his property left undisposed of by his wife during her 
life, a t  her death, to his then heirs a t  law. Chestnut v. Chestnut, 
300 Pa. 146,151 A. 339,75 A.L.R. 66; Peckham v. Lego, 57 Conn. 
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553, 19 A. 392,7 L.R.A. 419, 14 Am. St. Rep. 130; Note 7 L.R.A. 
419; 33 Am. Jur., Life Estates, Remainders, etc., sec. 27. 

I n  Jones v. Fullbright, 197 N.C. 274, 148 S.E. 229, there was a 
bequest to the wife by the husband in his will of all his personal 
property during her life to be used and disposed of by her as  
she saw fit during life, and the proceeds not disposed of by her 
before death, shall be collected and sold for cash by a commis- 
sioner appointed by the Superior Court of Henderson County, 
who shall pay the balance, after  payment of necessary expenses, 
one-half to the heirs of his wife and one-half to the heirs of his 
dead sisters. It was held that  the wife took a life estate, and 
had no power to dispose of any of the property by will. 

In Williard v. Weavil, 222 N.C. 492, 23 S.E. 2d 890, i t  was held 
that  a life estate with remainder over to designated persons can 
be created by will in money. 

Annie Ruby Darden was given a life estate by her husband's 
will in all his property. She died intestate. Her own estate was 
more than sufficient to pay her funeral expenses. Any of her 
husband's estate left by her undisposed of during her life-time, 
a t  her death, vested by the terms of his will in his then heirs a t  
law, to be divided among them per stirpes. Voncannon v. Hud- 
son-Belk Co., supra, p. 712, in our Reports and p. 878 in the 
S.E. Reporter. 

When a person dies, his personal property vests upon his 
death in his executor or administrator, and his real property 
vests in his devisees, or descends to his heirs. Moore v. Jones, 
226 N.C. 149, 36 S.E. 2d 920; Linker v. Linker, 213 N.C. 351, 
196 S.E. 329. 

In  21 Am. Jur.,  Executors and Administrators, sec. 282, i t  
is written: "According to the common law rule as now recog- 
nized and followed in most jurisdictions of the United States, 
the personal property of a decedent vests upon his death in 
his executor or administrator for the purpose of administration, 
and for this purpose only." 

In Michigan Trust Co. v. Grand Rapids, 262 Mich. 547, 247 
N.W. 744, 89 A.L.R. 840, the Court said: "The title of an  admin- 
istrator or executor of a decedent to the personal property of 
deceased is so vested for the purposes of administration, a t  the 
conclusion of which the balance remaining will be distributed." 

G.S. 28-162 provides that  upon the payment of the decedent's 
debts, of the costs of administration, and charges against the 
estate, the balance remaining in the hands of an executor or 
administrator shall be delivered and paid to the persons, or 
person, to whom the same may be due by law or  the will. 
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The allegations of plaintiff's complaint, together with the 
admissions in the answer, and the uncontradicted evidence 
show that Annie Ruby Darden, executrix of the estate of her 
deceased husband, paid his funeral expenses, all the debts of his 
estate, ended its administration, and distributed the balance of 
the personal property of the estate to herself, as she was given 
a life estate under the will. The will clearly shows that the testa- 
tor intended to confide the possession of such balance of the per- 
sonal property of his estate to his widow during her life. Under 
the uncontradicted facts here, the executrix had a legal right to 
terminate the administration of the estate on 25 March 1964, 
without waiting for the expiration of two years from her quali- 
fication as executrix. G.S. 28-162; Turnage v. Turnage, 42 N.C. 
127; Snow v. Boylston, 185 N.C. 321, 117 S.E. 14; McIntosh, 
N.C. Practice and Procedure, 2d Ed., Vol 2, p. 474. 

In the present case the will provides only for the payment of 
funeral expenses and debts before the widow is entitled to re- 
ceive all the remaining personal property for life. No trust estate 
was created by the will, and the will imposed no duty upon any- 
one to be performed as to the remainder upon the terminatiw 
of the Iife estate. The will created no express or implied trust 
in the plaintiff as administrator c.t.a., or anyone, to collect and 
sell the remainder, as did the will in Jones v. Fullbright, supra, 
or to manage the remainder for testator's three blind children, as 
did the will in Smathers v. Moody, 112 N.C. 791, 17 S.E. 532, 
or to do anything or to perform any duty in respect to the re- 
mainder when the life estate terminated. When the executrix 
closed the administration of the estate, and distributed the 
balance of the personal property of the estate to herself as life 
tenant, i t  inured to the benefit of the remaindermen, and such 
personal property ceased to be either property of the estate of 
her husband, or subject to any further administration as a part 
of that estate. I n  re Sexton's Estate, 163 Ohio Supreme Court 
124, 126 N.E. 2d 129, certiorari denied 350 U.S. 838, 100 L. Ed. 
747; Downey v. Kearney, 81 W.Va. 422, 94 S.E. 509; Crean v. 
McMahon, 106 Md. 507, 68 A. 265, 14 L.R.A. (N.S.) 798; Weeks 
v. Jewett, 45 N.H. 540; Milley v. Miller, 232 Ill. Appellate Court 
Reports 86; Hunter, Ex'r. v. Green, 22 Ala. 329; Bates, Adm'r. 
2). Woolfolk, 5 Ga. 329; McGlawn v. Lowe, 74 Ga. 34; Andrews 
v. Brumfield, 32 Miss. 107 ; Woerner's American Law of Admin- 
istration, 3rd Ed., sec. 456. See also: Fisk v. Norvel, 9 Tex. 13, 
2 Am. Dec. 58. 

In the elaborate note attached to C ~ e a n  2:. McMaho~ in 14 
L.R.A. (N.S.) 798, in which many cases are cited, i t  is written: 
"The courts passing upon the question are in accord in holding, 
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as  does Crean v .  McMahon, that  the distribution or delivery of 
property to a legatee or devisee who has a life estate therein 
inures to the benefit of the remainderman ; and upon the termi- 
nation of the life estate, the title and right of possession vest 
absolutely in the remainderman without any action on the par t  
of the executor or administrator." The note concludes: "It is, 
of course, self-evident that  if, by the terms of the will, a trust  
estate is created, or some duty is devolved upon the executor 
to be performed after the termination of the life estate, the doc- 
trine herein considered would not apply." 

In 21 Am. Jur., Executors and Administrators, page 628, i t  
is said: "It is generally held that  a n  assent to the interest of 
the tenant for life in a chattel will inure to vest the interest of 
the remainder, since both constitute only one estate." And in 
Crean v. McMahon, i t  is said: "It would be strange, indeed, if 
the intervention of an administrator d.b.n. were required to 
pass a title to a legatee in remainder where the possession had 
been given up by the executor himself to the legatee for life, 
when the executor himself, if still living, could not maintain 
ejectment, because he had given possession to the legatee for 
life." 

In  Downey 2) .  Keamey, supm, the Court said: "Counsel for 
plaintiff insists that  the administration could not have been 
completed until the death of the life tenant and possession of 
the property delivered to the remaindermen. No authority is 
cited to sustain this proposition, and we have been unable to 
find any, except in cases where the will expressly or impliedly 
creates a trust  in the executor which continues during the life 
estate. In the present case the will provides only for the pay- 
ment of funeral expenses and debts, before the widow is en- 
titled to receive all the remaining property to hold for life. . . . 
In  such case there can be no implied trust in the executors to 
make distribution among the remaindermen. The office of the 
executors was ended and the administration of the estate com- 
pleted, when they paid the debts and turned the remaining 
property over to the life tenant. . . . That completed the admin- 
istration and terminated their executorship, for delivery to the 
life tenant passed all title and control of the assets from them." 
Cases are  cited from New Hampshire, Alabama, Georgia, Mis- 
sissippi, Pennsylvania, Maryland, Massachusetts and England to 
support the statement of the Court. 

In  M c K o y  v. Guirkin, 102 N.C. 21, 8 S.E. 776, the Court said: 
"It has been settled by repeated adjudications in this Court, 
supported by strong reasoning, that when an executor assents 
to a legacy given for life with remainder over, the assent ex- 
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tends also to such remainder, and his control over i t  ceases, and 
having nothing further to do he becomes so f a r  functus officio, 
and the successive legatees must adjust their respective claims 
among themselves. Numerous cases are cited. If, however, the 
specific thing bequeathed for life, with a remainder, which in 
terms requires the restoration of the property to the executor 
to enable him to execute the trusts attached to the ulterior dis- 
position, the executor may sue and recover, the assent in such 
case being limited to the vesting of the life estate only." 

In Weeks v. Jewett, supra, the Court held as correctly stated 
in the second headnote : 

"Where an executor had delivered over to the tenant for life 
the personal property given by the will, and such tenant 
had received and retained i t  until her death, it was held 
that the executor could not, as such, maintain a suit against 
a third person to recover it, as his duty must, in the ab- 
sence of any provisions in the will to the contrary, be re- 
garded as discharged by the delivery to the legatee." 

Miller v. Miller, supra, is a case strikingly similar to the 
present case. The testator, Samuel S. Miller, devised and be- 
queathed all his property, real and personal, after the payment 
of his debts, to his wife, Mary C. Miller, for life, with power 
of sale over the personalty and to re-invest the proceeds. The 
will further provided that upon the death of his widow all the 
property constituting the life estate, together with all additions 
and increases thereto, is given, devised and bequeathed to his 
children, share alike. The executors of the will filed in court 
their final report showing all debts paid, including their com- 
missions, and the balance of the personalty turned over to the 
widow. There appeared to be no final order discharging the 
executors. After having administered upon the personal estate 
and having disposed of the same as the will directed, the will 
imposed no other duties on the executors. The widow died 
testate, and her son qualified as executor of her estate. The 
executors of the estate of Samuel S. Miller filed their petition 
for citation in the county court against the executor of the 
estate of Mary C. Miller to procure possession of the personal 
estate in which Mary C. Miller had a life estate by her hus- 
band's will, claiming all such personal property after her death 
belonged to them as executors of the estate of Samuel S. Miller. 
The Court held that the distribution of the personal property 
of the estate of Samuel S. Miller by his executors to his wife 
under his will, which gave her a life estate, was a distribution 
to the remainderman, which exhausted the powers of the execu- 
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tors over such personalty, no further specific or implied pow- 
ers in the executors of the estate of Samuel S. Miller or the life 
tenant being contained in the will. The Court further held that  
the executors of the estate of Samuel S. Miller had no right, 
title or claim as  executors to the property in question, and 
ordered the petition dismissed and the writ  of citation quashed. 

G.S. 1-57 provides that  every action must be prosecuted in 
the name of the real party in interest, except as  otherwise pro- 
vided. Counsel for plaintiff contends that G.S. 1-63 is an excep- 
tion to G.S. 1-57, and that  by virtue of G.S. 1-63 plaintiff can 
maintain this action. That statute reads: "An executor o r  
administrator, a trustee of an express trust, or a person ex- 
pressly authorized by statute, may sue without joining with 
him the person for whose benefit the action is prosecuted. A 
trustee of an express trust, within the meaning of this section, 
includes a person with whom, or in whose name, a contract is 
made for  the benefit of another." 

Plaintiff is not a trustee of an  express trust, and is not a per- 
son expressly authorized by statute to bring this action. When 
the executrix here distributed the balance of the personal prop- 
erty of the estate to herself, pursuant to the terms of the will, 
(this the complaint alleges and the answer admits, and such al- 
legations in the pleadings would seem to imply that the executrix 
of the estate properly endorsed the Bass and Stevens notes to 
herself as life tenant), which gave her a life estate with a re- 
mainder over in such property, such property ceased to be a 
part  of the estate, and was not subject to any further admin- 
istration as  par t  of that  estate, because by the terms of the 
will no trust estate was created, and no duty was imposed upon 
anyone to be performed after the termination of the life estate. 
By such distribution the executrix became functus oficio as to 
such property, since she had nothing further to do with such 
property as  executrix. G.S. 28-24 provides that an administrator 
c.t.a. must observe and perform the will, and that he "has all 
the rights and powers, and is subject to the same duties, as if 
he had been named executor in the will." Manifestly an admin- 
istrator c.t.a. has no greater rights and powers, and is not sub- 
ject to greater duties, than the executor named in the will. Since 
the executrix named in the will became by the distribution of 
such personal property, pursuant to the terms of the will, 
functus oficio as  to such property, necessarily the administra- 
tor c.t.a. appointed by the court after the death of the executrix 
is also functus oficio as  to such property. This being true, we 
conclude that  G.S. 1-63 does not empower the plaintiff a s  admin- 
istrator c.t.a. to maintain this action to recover such personal 
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property, which was no longer a part  of the estate, and not 
subject to further administration. 

Counsel for  plaintiff further contends that  an  action for the 
collection of the Bass and Stevens notes must be brought by 
plaintiff a s  administrator c.t.a., and quotes to support his con- 
tention this statement from Canlzon v. Cannon, 228 N.C. 211, 
45 S.E, 2d 34: "However, there seems to be no exception to the 
rule, that  where a note was made payable to the decedent and 
matured before his death, a s  in the instant case, an action for 
the collection of such note must be instituted by the representa- 
tive of the estate in his or  her representative capacity." 

In  Hayes v. G r e e , ~ ,  187 N.C. 776, 123 S.E. 7, the plaintiff sued 
the defendant to recover on six negotiable promissory notes, 
which defendant executed and delivered to H. A. Feimster. The 
notes were made payable to H. A. Feimster or order. Plaintiff 
alleged that  these notes were delivered and transferred to him 
by H. A. Feimster, or  his agent, for full value and before 
maturity, but none of the notes bear any endorsement of the 
payee. H. A. Feimster is dead, and his administrator. J. A. 
Harper, intervened in the action. The notes, and the mortgages 
securing them were offered in evidence by the administrator. 
The Court said: "They (the notes) were made payable to his 
intestate and were not endorsed or assigned by any one. The 
legal title, therefore, was in the intervenor, J. A. Harper, ad- 
ministrator." The Court held that the administrator was the 
owner of the notes and mortgage, and entitled to collect them. 

We have held in a long line of decisions that  an  executor or 
administrator, having the legal title to the personal property 
of a decedent's estate for the purpose of administration, may 
sell or pledge promissory notes of the estate, if the esigencies 
of the estate make i t  advisable to do so, and that  the parties 
dealing with the executor or administrator will get a good title, 
provided the transaction is fa i r  and honest. Feltol~ v. Felton, 
213 N.C. 194, 195 S.E. 533, where the cases are  assembled. 

I n  Woerner's American Law of Administration, 3rd Ed. p. 
1913, i t  is written: "Notes, bonds or other causes of action dis- 
tributed in kind may be recovered upon by the distributees in 
their own names, since the order of distribution vests the title 
in them and out of the representative." 

There is no allegation in the complaint, and no evidence in 
the record, that  when the Stevens and Bass promissory notes 
were distributed by the executrix, they were not endorsed or 
not assigned to the life tenant, or that such distribution did not 
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pass title to these notes out of the representative. The record 
states the Bass notes were payable to the order of Clyde Darden. 
The record does not state to whom the Stevens notes were pay- 
able. Plaintiff's brief alleges these notes were payable to the 
order of plaintiff's testator. Apparently there were four Bass 
notes and five Stevens notes, though the executrix's inventory 
speaks of the Bass note and the Stevens note. Clyde Darden 
was the same person as J. C. Darden. I t  is true that  we have 
held in Jackson v. Love, 82 N.C .  405, that  the possession of an 
unendorsed negotiable note or bond, not payable to bearer, raises 
a presumption that  the person producing i t  on the trial is the 
real and rightful owner. But here the plaintiff is not in pos- 
session of these notes, and there is no allegation in the com- 
plaint, and no evidence they are unendorsed. What is quoted 
above from Cannon v. Cannon does not apply when the repre- 
sentative of the estate in the settlement of the estate by the 
distribution of a note to a legatee has vested title in the legatee 
and out of the representative. The plaintiff a s  administrator 
c.t.a. has not shown that  he is the real party in interest to sue 
on these notes, or that he has any right, title or interest in them, 
and this he must show to maintain his action. 

The plaintiff a s  administrator c.t.a. of the estate of J. C. 
Darden, deceased, has no right, title or interest in or  to the 
personal property he seeks to recover in this action, no duty 
devolves upon him by the will of his testator as to such personal 
property, no trust  estate express or implied is created by the 
will in such property, and the trial court erred in overruling 
the motion for nonsuit made by the defendants. 

Reversed. 
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A N N I E  E V E R E T T ;  DAISY E. COSBY AND HUSBAND, J E F F E R S O N  J. 
COSBY; W. B. E V E R E T T  AND WIFE, MILDRED E V E R E T T ;  LYDIA 
BURROUGHS AND HUSBAND, GEORGE M. BURROUGHS; CLYDE 
K. E V E R E T T  AND WIFE, RUBY E V E R E T T ;  ARTHUR A. EVER- 
E T T  AND WIFE, A N N I E  E V E R E T T ;  ANNIE E. GRANT AND HUS- 
BAND, J. P E R R Y  GRANT; LONNIE EVERETT AND WIFE, CLARA 
MAE E V E R E T T ;  N E T T I E  LOUISE KING AND HUSBAND, BENJA-  
MIN J. KING;  ALPHEUS K. E V E R E T T  AND WIFE, ELIZABETH 
EVERETT,  v. THOMAS YOPP, J. H. HANSLEY, ELISHA KING, 
ET AL. 

(Filed 30 October, 1957) 

1. Abatement and Revival § 13- 

Where, pending a n  action to recover damages for  trespass and for  
injunctive relief against fur ther  trespass, plaintiff dies, the court has  
authority to  permit plaintiff's heirs t o  become parties on a motion a t  
any time within one year a f te r  plaintiff's death, or afterward on a 
supplemental complaint. G.S. 1-74-1. 

2. Trial 25: Courts s. 6- 

Where plaintiffs in a p t  time take a voluntary nonsuit a s  to named 
defendants, and no appeal is taken from the clerk's action in allowing 
the nonsuit, the action is no longer pending against such defendants. 
and i t  is error  for  the court to set aside the judgments of nonsuit a s  
to such defendants and abate the action a s  to them, certainly where 
the record fails to show tha t  such defendants or their representatives 
were present or contested the right of plaintiffs to take the nonsuit. 

3. Pleadings 10: Trial 8 25- 

A counterclaim is some matter existing in favor of defendant 
against plaintiff on which defendant cculd maintain a n  independent 
action, and in a n  action for  trespass and for injunctive relief against 
fur ther  trespass, allegations in the answer of a defendant that he is 
the owner and in possession of a described t ract  of land and tha t  inso- 
f a r  a s  plaintiffs' description covers any of the land described in the 
answer, the allegations of the complaint a re  untrue and denied, fail 
to  set up a counterclaim so a s  to  preclude plaintiffs from taking a vol- 
untary nonsuit a s  to such defendant. G.S. 1-137. 

4. Injunctions 8- 

Upon the hearing of a n  order to show cause why a tempo:.ary re- 
straining order entered in a n  action to recover damages for trespass 
and to restrain fur ther  trespass should not be continued to the hear- 
ing, the refusal of the court to find that  plaintiffs' description was not 
sufficiently definite to permit oral testimony to locate the land, and the 
order continuing the injunction to the final hearing will not be dis- 
turbed on appeal, nor will a demurrer oye tenus in the Supreme Court 
be sustained, in the absence of showing of prejudicial error, since the 
continuance of the temporary order relates to procedural matters and 
not to the merits of the case. 
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APPEAL by plaintiff and by defendant Yopp from Morris, J., 
a t  March Term 1957, of ONSLOW. 

Three civil actions instituted in year 1938 by Annie A. Ever- 
et t  (1) against Cottle and Yopp, (2) against R. D. Johnson and 
Elisha King, and (3) against W. J. Cottle and Jerry Hansley, to  
recover damages for  trespass upon lands of plaintiff described 
in the complaints, and for injunctive relief against further cut- 
ting. 

The record and case on appeal disclose (1) that  i t  is alleged 
in paragraph two of the complaint in each action: "That the 
plaintiff is the owner in fee simple and in the rightful posses- 
sion of the following described tract of land, viz: Being all of 
the lands formally (formerly) owned by Joseph M. Everett Mill 
Pond and Mill rest, said land being that  part  which was covered 
by water a t  the time the mill was in operation, and being in 
Stump Sound Township, Onslow County, about 3 miles west 
of Sneeds Ferry. Said Deeds being recorded in the Register of 
Deeds office for  Onslow County. Containing approximately 100 
acres"; and that  on given date the "defendants willfully, wrong- 
fully and unlawfully entered upon the lands of this plaintiff and 
cut and removed a part  of the timber of this plaintiff, and is 
continuing to remove the timber to her damage" in sum stated. 

(2)  That in the respective cases in answer to the allegations 
contained in the second paragraph of the complaint, each de- 
fendant, Thomas Yopp, Elisha King and J. H. Hansley, respec- 
tively, alleges that  he is the owner of and in possession of a cer- 
tain specifically described tract of land, and that  "insofar as 
the plaintiffs' description describes, covers or includes any of 
the land described in this paragraph of the answer the allega- 
tions in said paragraph of 4he complaint a re  untrue and a re  
therefore denied"; and the allegations of trespass are denied. 

And plaintiffs' case on appeal shows : That these three actions 
were consolidated by order of court and a reference was or- 
dered ; that  the referee heard the cases and made his report, and 
judgment was later rendered thereon, and on appeal therefrom 
to Supreme Court the causes were remanded to the court be- 
low in accordance with opinion reported as "Annie A. Ezlerett 
?i. R. D. Johnson, et al, 219 N.C. 540"; that  thereafter, upon 
motion of defendants, the report of the referee was set aside, 
the original survey stricken out, and a new reference ordered, 
appointing the Hon. Cyrus M. Faircloth as referee, and that for  
failure of counsel to agree upon time for  hearing, no trial was 
ever had before this referee, and he is now dead; that  prior to 
his death two members of counsel for plaintiffs also died; that  
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later plaintiff also died, and previously the defendants Elisha 
King and J. H. Hansley had expired (dates not given). 

The record shows tha t  by affidavit of Alpheus K. Everett 
sworn to and subscribed on 13 February, 1957, for new parties 
and temporary injunction, i t  was made to appear that Annie 
Everett was dead; that  she had nine children, including Alpheus 
K. Everett, and that they and their respective spouses are liv- 
ing, of full legal majority and sui juris; that  the defendant 
Thomas Yopp has recently entered upon a portion of the above 
described land through some kind of contract with the Corbett 
Package Company, of New Hanover County, and in conjunction 
with the said Package Company has engaged in cutting and re- 
moving therefrom valuable pine timber and other trees (which 
have grown thereon since the water receded from said millpond 
and have continued to grow during the long pendency of this 
lawsuit) ; that  said Thomas Yopp has threatened to continue 
to cut and remove said timber; and that unless they are  re- 
strained, the said Thomas Yopp and the Corbett Package Com- 
pany and their agents and employees will do great and irrepa- 
rable damage to the property above described. 

And i t  is further stated in paragraph 5 of said affidavit, upon 
information and belief, that "the said Thomas Yopp and other 
parties to  said consolidated lawsuit have been and still a re  
under the injunctive orders therein issued by the court;  but 
notwithstanding this fact and that this matter has been called 
to his attention, the said Thomas Yopp has stated that he in- 
tends to proceed with the cutting of said timber and trees;" and 
in paragraph 6 i t  is set forth "that to the end that  they may 
prosecute the said lawsuit in place of their late mother, Annie 
Everett, the undersigned and his brothers and sisters, above 
named, desire to be permitted to come into court and be made 
parties plaintiff in this lawsuit; and to that  end they promise 
the court a prompt and diligent performance of all the require- 
ments the court may impose upon them." 

And in this affidavit this prayer for relief is set for th :  
"Wherefore, the undersigned and his above named brothers and 
sisters petition and move the court that  it order that they be 
permitted to become parties plainti& in this lawsuit, as con- 
solidated by the court; and that  the court enjoin and restrain 
the said Thomas Yopp and his associates, agents and employees 
from committing further trespass upon the above described 
premises pending final trial and judgment in this action." 

Thereupon the cause coming on and being heard by Morris, 
J., holding the courts of the Fourth Judicial District, in Cham- 
bers, a t  Kenansville, N. C., on 13 February, 1957, and "it ap- 
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pearing to  the court from the affidavit of Alpheus K. Everett 
that  all of the children and heirs a t  law of the original plain- 
tiff, Annie Everett, a re  necessary parties to the conclusion of 
this suit, the court," entered an  order permitting Alpheus K. 
Everett and his brothers and sisters, and their respective 
spouses, to  become parties to this suit and to that  end permit- 
ted them to  come into court and adopt the several complaints 
herein filed by their mother or  to file a new or  amended com- 
plaint, a s  they may be advised. 

And "upon further consideration of the said affidavit of 
Alpheus K. Everett," the defendant Yopp and his agent or con- 
tractee, Corbett Package Company, were ordered to appear be- 
fore the said Judge a t  certain place and time on 26 February, 
1957, and show cause why they should not be restrained as  
prayed until final hearing, and, in the meantime, restraining 
them. 

The record shows that summons not having been issued for 
the Corbetts, both the injunction and the action as  to them 
were dismissed on 28 February, 1957. 

Thereafter on 5 March, 1957, the newly made parties plain- 
tiff, under order of Judge Morris, dated 13 February, 1957, as 
aforestated, elected to take nonsuits in the actions (1) against 
King, and (2) against Hansley, and in accordance therewith 
the Clerk of Superior Court entered nonsuits on 5 March, 19.57. 

And the record shows that  on 27 March, 1957, Judge Norris 
entered the following order : 

"This Cause, coming on to be heard before His Honor Ches- 
ter  Morris, Judge holding the Courts of the Fourth Judicial 
District, a t  Jacksonville, N. C., a t  2:30 p.m., on February 28, 
1957, upon the return of the temporary injunction, and being 
heard and i t  appearing to the Court that  Annie Everett is dead 
and that  Daisy E. Cosby and husband, Jefferson J. Cosby; 
W. B. Everett and wife, Mildred Everett; Lydia Burroughs and 
husband, George M. Burroughs; Clyde K. Everett and wife, 
Ruby Everett; Arthur A. Everett and wife, Annie Everett; 
Annie E.  Grant and husband, J. Perry Grant ;  Lonnie Everett 
and wife, Clara Mae Everett; Nettie Louise King and husband, 
Benjamin J. King; and Alpheus K. Everett and wife, Elizabeth 
Everett, a re  her heirs a t  law; and they-appearing in Court hav- 
ing asked that  they be made parties plaintiff, the same is al- 
lowed ; and they having filed an  affidavit and motion for injunc- 
tion on which was used to secure the temporary injunction here- 
in, and same is permitted to be filed in the cause and plaintiffs 
are allowed 30 days to file an  amended complaint and T. 0. Yopp 
given thirty (30) days thereafter to answer; and i t  appearing 
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to the court that Elisha King and J. H. Hansley have both been 
dead for more than ten years and their heirs a t  law have not 
been made parties, and that the plaintiff was given leave to 
amend her complaint and no amended complaint has been filed; 

"It is now ordered, considered and adjudged that this action, 
as  to Elisha King and J. H. Hansley and their heirs, devisees 
and grantees, abates and said action so far  as they are con- 
cerned is dismissed a t  the cost of the plaintiff. The Judgments 
of Voluntary Nonsuit entered by the Clerk as to defendants 
King and Hansley are set aside and vacated. 

"The defendant T. 0. Yopp offered the deed referred to in the 
motion of the plaintiffs from H. L. Grant to Annie Everett, re- 
corded in Book 176, page 391, of the Register of Deeds Office of 
Onslow County, and the Court Map made herein by B. M. Pot- 
ter, Court Surveyor, in May, 1943, and asked the Court to find 
as a fact that there was no well defined shore line around the 
mill pond in question. The Court declined to so find and the 
defendant excepted. 

"The Court being of opinion that the allegations of the 
original complaint were sufficient to permit verbal testimony 
to locate the land in question, continued the injunction to the 
final hearing as  against the defendant T. 0. Yopp, forbid him 
to cut any timber growing on the lands covered by the old 
Ennett mill pond referred to in the pleadings-upon the plaintiff 
giving a justified bond in the sum of $1500.00 with surety to 
be approved by the Clerk. 

"By consent of all parties, this judgment may be signed out 
of term, out of the County and out of the District. 

"Done a t  Jacksonville, N. C., this the 27th day of March, 1957. 

/s/ CHESTER MORRIS, 

Superior Court Judge." 

To the failure of the court to find as a fact that there was 
no well defined shore line of the old mill pond in question, to 
the finding that the complaint described and alleged the plain- 
tiff to own lands sufficiently definite to permit oral testimony 
to locate the land, to the continuing of the injunction to the 
final hearing, the defendant T. 0. Yopp objected and excepted, 
and appeals to the Supreme Court and assigns error. 

(Note: It is noted here that i t  appearing to the court that 
the defendant Thomas 0. Yopp is dead, his executors, devisees 
and legatees, naming them, were by order dated 26 July, 1967, 
substituted as defendants, and permitted to adopt the pleadings 
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on file by T. 0. Yopp and to carry out the appeal which he en- 
tered to the Supreme Court.) 

And to  the abatement and dismissal of the actions against 
Elisha King and J. H. Hansley and their heirs and devisees and 
grantees, and to the setting aside and vacating the voluntary 
nonsuits taken before the Clerk of Superior Court of Onslow 
County by the plaintiffs, the plaintiffs objected, excepted and 
appeal to Supreme Court, and assign error. 

Nere E. Day, Ellis & Warlick, Marion M. Godwin for plain- 
tiffs appellants and plaintiffs appellees. 

E. W. Summersill, Isaac C. Wright for defendants appellants. 

On Plaintiffs' Appeal 

WINBORNE, C. J. In the main plaintiffs assign as error the 
action of the trial court in setting aside and vacating the judg- 
ments of voluntary nonsuit taken by plaintiffs before the Clerk 
of Superior Court of Onslow County in the actions against 
King and Hansley, and in abating these two actions. 

In this connection it  is provided in G.S. 1-74-1 that "No action 
abates by death * * * of a party * * * if the cause of action 
survives, or continues"; and "in case of death * * * the court, 
on motion a t  any time within one year thereafter, or afterwards 
on a supplemental complaint, may allow the action to be con- 
tinued, by, or against, his representative or successors in in- 
terest * * *." 

In the light of this statute, and bearing in mind that the three 
actions had been consolidated, and the original plaintiff being 
dead, the action did not abate, and the court, on motion a t  any 
time, within one year thereafter, or afterwards on a supple- 
mental complaint, could allow the action to be continued by 
her representatives or successors in interest. And upon the 
facts alleged upon the affidavit of Alpheus K. Everett, set out 
in the above statement of the case, the court entered an order 
on 13 February, 1957, permitting the children and heirs a t  
law of plaintiff "to become parties to this suit," and to that 
end they were "permitted to come into court and adopt the 
several complaints herein filed by their mother or to file new 
or amended complaint as they may be advised." This the court 
had the authority to do. And it  was thereafter on 5 March, 
1957, that the newly made plaintiffs elected to, and did submit 
to voluntary nonsuits as to defendants King and Hansley as 
evidenced by judgments signed by the Clerk on that date, from 
which the record faiIs to show any appeals. 
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I t  would, therefore, follow that  the plaintiffs being parties to 
the action, having a right to take a nonsuit, and having acted 
when they had a right to act, and no appeal having been taken 
from the Clerk's action in allowing the nonsuits, they are final. 
Hence the actions against King and Hansley were not there- 
after pending for abatement. 

Furthermore, the record fails to show that a motion was 
made or that  notice of motion was given to plaintiffs to set 
aside the judgments of nonsuit and to abate the actions. Nor 
does the record show that a t  that time King and Hansley, or 
the representatives of either of them, were present or that they 
are now contesting the right of plaintiffs to take a nonsuit. 

However the question may arise as to whether the answers 
of defendants King and Hansley amount to a counterclaim such 
as  would prevent plaintiff taking a nonsuit, G.S. 1-137. Deci- 
sions of this Court answer in the negative. See Tumer 11. Live- 
stock Co., 179 N.C. 457, 102 S.E. 849. In this case it is stated 
that  "the defendants filed answer denying the material allega- 
tions of the complaint and pleaded as a counterclaim the fol- 
lowing: 'That they were a t  the time of bringing this action, 
and are now, the owners in fee simple and in possession of the 
land claimed by the plaintiffs, and they plead said ownership 
as a counterclaim. Wherefore, defendants demand judgment 
that  they go without day as  to plaintiff's claim, and that they 
be adjudged the owners in fee simple of the lands claimed by 
plaintiffs, and that they recover cost and have general relief.' 
The plaintiffs failed to file a reply to the answer, and the defend- 
ants moved for judgment upon the alleged counterclaim for 
want of a reply, which was refused, and the defendants ex- 
cepted." And in the opinion by Allen, J., the Court has this 
to say: "The defendants' appeal presents the simple question 
as to whether the allegations of the defendant in the answer 
that they are the owners of the land in controversy and in pos- 
session thereof constitute a counterclaim, because if it is a 
counterclaim it was the duty of the plaintiffs to file a reply 
thereto, and upon failure to do so the defendants would be en- 
titled to judgment for want of reply. 'The criterion for deter- 
mining whether a defense set up can be maintained as a coun- 
terclaim is to see if the answer sets up a cause of action upon 
which the defendant might have sustained a suit against the 
plaintiff; and if i t  does, then such cause of action is a counter- 
claim; and it must disclose such a state of facts as would en- 
title the defendant to his action, as if he was plaintiff in the 
prosecution of his suit, and should contain the substance of a 
complaint, and like it, contain a plain and concise statement 
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EVERETT V. YOPP. 

of the facts constituting a cause of action.' Garrett v. Love, 89 
N.C. 207. 

"Again in Askew v. Koo?tce, 118 N.C. 531, i t  is said: 'Unless a 
defendant has some matter existing in his favor and against 
the plaintiff, on which he could maintain an  independent action, 
such claim would not be a counterclaim.' 

" ~ e s t e d  by this rule, we are  of opinion that  the defendants 
have not alleged a counterclaim. 

"If they had instituted an independent action alleging simply 
that  they were the owners of the land and in possession i t  would 
have been the duty of the court to enter judgment of nonsuit, 
because if they owned the land and were in possession, nothing 
else appearing they had no cause of complaint. 

"The case would be different if, as in Rope?. Lbr. Co. v. Wal- 
lace, 93 N.C. 23, and in Yellozuda!j 21. Pe?.kinson, 167 N.C. 147, 
there were allegations entitling the defendants to equitable relief. 
or if i t  had been alleged that  the plaintiffs were setting up a claim 
which amounted to a cloud upon their title, but none of these 
allegations appear in the answer, and as they are  relying upon 
the letter of the law they must abide by it.'' The cases of Mc- 
Lean 2'. McDonald, 173 N.C. 429, 92, S.E 148, and Sawyer c. 
Cozwll, 241 N.C. 681, 86 S.E. 2d, 431, cited by defendants Yopp 
are distinguishable in factual situation. 

-Applying this rule of the Court to answers of defendants King 
and Hansley, i t  is seen that  a counterclaim is not alleged. In- 
deed, the averments in this respect amount to no more than a 
denial of plaintiffs' title p1.o tanto, and a disclaimer to all lands 
described in the complaint outside the boundary of the land 
defendant avers he owns and has in possession. 

Hence this Court is constrained to hold that  the assignments 
of error presented by plaintiffs in these respects are well taken 
and the judgment setting aside said nonsuits, and abating the 
actions, the subjects of plaintiffs' appeal, a1.e 

Reversed. 

On Appeal of Defendants Yopp 

There are  three assignments of error presented by defend- 
ants Yopp on their appeal. 

Number One is based upon exception of like number to refusal 
of the court to find as a fact  that  there was no well defined 
shore line of the old mill pond in question. 

Number Two is based upon exception of like number to the 
finding of the court that  the complaint described and alleged the 
plaintiff to own lands sufficiently definite to permit oral testi- 
mony to locate the land. 
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Number Three is based upon exceptions three and four to 
continuing of the injunction to the final hearing. 

As to these assignments, i t  is noted that the court below was 
dealing in the main with procedural matters and not with the 
merits of the case. The trial court was of opinion that the al- 
legations of the original complaint were sufficiently definite to 
admit of verbal testimony to locate the land in question,-and 
continued the injunction to final hearing as against defendants 
Yopp, and forbade them to cut any timber growing on the lands 
covered by the old Ennett Mill Pond referred to in the plead- 
ing. In so ruling, error is not made to appear on this appeal. 
Indeed reference to the record on former appeal (219 N.C. 540) 
reveals the fact that on hearing before first referee much evi- 
dence was offered by the parties bearing upon the matters a t  
issue in the case. 

Moreover, the demurrer ore tenus now filed in this Court by 
defendants Yopp for that the complaint as amended by the 
affidavit in the record does not state facts sufficient to consti- 
tute a cause of action is not well founded. I t  requires no fur- 
ther elaboration. Hence on defendants' appeal prejudicial error 
is not made to appear, and the judgment from which the defend- 
ants Yopp appeal is affirmed. 

Now that the proper parties plaintiff, and proper parties in 
place of T. 0. Yopp, deceased, are properly before the court, 
the case may and should proceed in an orderly fashion to an 
early conclusion on its merit as the law directs. 

On plaintiffs appeal 
Reversed. 

On defendants Yopps' appeal 
Affirmed. 



N.C.] FALL TERM, 1957. 

CLARENCE E.  PARKER, ADMINISTRATOR OF THE ESTATE OF BONNIE 
BEULAH I R E N E  PATRICK, DECEASED, V. R. K. WILSON, EXECU- 
TOR OF THE ESTATE OF ROBERT DONALD WILSON, DECEASED. 

(Filed 30 October, 1957) 

1. Automobiles fj  41p- 

G.S. 70-1.1 raises no presumption tha t  the owner of a n  automobile 
was the driver thereof a t  the  time of a wreck. 

2. Same: Constitutional Law fj 10- 

Where the owner of a n  automobile is a n  occupant therein a t  the 
time of a n  accident, whether such owner should be presumed to have 
been the driver of the c a r  a t  the crucial time is a matter  for  the Gen- 
eral Assembly and not the courts. 

3. Automobiles § 41- 

Where plaintiff must rely on the physical facts  and other evidence 
of a circumstantial nature to establish which of the two occupants of 
a car  was the driver thereof a t  the time of the fatal  accident, plain- 
tiff must establish attendant facts  and circumstances which reason- 
ably war ran t  his asserted inference, and such inference cannot rest 
on conjecture or surmise. 

4. Trial § 23a- 

To carry his case to the jury plaintiff must offer evidence sufficient 
to take the case out of the realm of conjecture and into the field of 
legitimate inference. 

5. Automobiles 8 4lp-Physical facts  held insufficient t o  go to jury on 
question of whether defendant's testate was driving car. 

The evidence tended to show tha t  plaintiff's intestate and defend- 
ant 's testate were riding in testate's car a t  the time i t  crashed violent- 
ly into a tree, resulting in the death of both. After  the accident, tes- 
tate's body was found on the r ight  with his head partially through 
the windshield, and the body of the  plaintiff's intestate was found on 
the left, with her head lying on the steering column and switch key, 
which was just  a few inches to the right of the steering column, and 
with her left a r m  up over the steering wheel. Held: The evidence, 
together with other evidence in the case i n  regard to the position of the 
bodies and damage to the car ,  is insufficient to go to the jury up011 
plaintiff's averment tha t  defendant's testate was driving the car a t  the 
time of the fa ta l  accident. 

HIGGINS, J., dissenting. 

APPEAL by plaintiff from Crissman, J., January Term 1957 
of FORSYTH. 
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Civil action to recover damages for an alleged wrongful 
death brought by the administrator of the estate of Bonnie 
Beulah Irene Patrick, deceased, against the executor of the 
estate of Robert Donald Wilson, deceased. 

From a judgment of nonsuit entered a t  the close of plain- 
tiff's evidence, plaintiff appeals. 

S p r y ,  White & Hamrick for  pluintif, appellant. 
Deal, Hutchins & Minor fo r  defendant, appellee. 

PARKER, J. For the sake of brevity plaintiff's intestate will 
be called Bonnie Patrick, and Robert Donald Wilson will be 
called Donald Wilson. 

Donald Wilson owned a 1952 Oldsmobile automobile. He and 
Bonnie Patrick had been dating regularly. Between 9:00 and 
10 :00 p.m. on 23 December 1954 W. C. Campbell saw them 
leave his home in Donald Wilson's automobile. He did not testify 
who drove the automobile away. 

Just  after midnight on the morning of 24 December 1954, 
about 12:15 a.m., H. W. Holton was a t  Sheet's Barbecue 
Place adjacent to U. S. Highway 158. Just  beyond this barbe- 
cue place there is a curve in the road. He saw an  automobile 
approaching the curve travelling on the highway a t  a speed 
of approximately 65 or 70 miles an hour. Just as the automo- 
bile rounded the curve it cut across the road into the woods. 
He heard a crash, and went to the automobile. He found the 
automobile against a tree, and two people inside it, a man and 
a woman. The woman was Bonnie Patrick and the man was 
Donald Wilson. They were in the front seat, and the back seat 
was thrown up against the windshield on top of them. The 
biggest portion of the upper part  of the woman's face on the 
right side was torn off, and her head was lying on the switch 
key and on the steering column, right between them. The switch 
key on the automobile was just a few inches to the right of the 
steering column, low on the dash. The man was on the right 
side with his head partially out of the windshield. He took the 
back seat off of them, and the man slid down until his head was 
lying on the dash, and he stayed there until he was moved to an 
ambulance. After he was moved, Holton saw a dent just above 
the glove compartment. On cross-examination Holton testified 
as  follows: He was the first one a t  the scene. "When I saw them, 
the girl's left arm was up over the steering wheel, h a n g i ~ g  onto 
it, and she was down sort of with her head against the rod of 
the steering wheel, and her left hand was over the steering 
wheel." He noticed a pool of blood directly under the switch 
key where her head was resting. He opened the left door of the 
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automobile, which is the door next to the steering wheel. There 
was a woman's shoulder bag hanging on the window latch of 
the left door, when he opened it. The woman's right foot was 
under the gas pedal from the right side. On redirect examina- 
tion Holton testified that  he found a liquor bottle in the auto- 
mobile with the seal unbroken, and that  when he arrived, the 
woman's left foot was to the left of the steering column. 

About 12:30 a.m. R. L. Ellis was driving on U. S. Highway 
158. When he arrived a t  Sheet's Barbecue Place, he stopped and 
went to the wreck. At the wreck, he saw a woman and a man 
in an  Oldsmobile automobile. The woman was about the center 
of the car, and someone was holding her head up. The man was 
on the extreme right of the car with his head lying on the dash. 
As best he could tell, the man was not breathing, the woman 
was breathing hard, and he thought she was unconscious. "The 
right of the windshield was busted out, I believe." The steering 
wheel of the car was on the left side. The woman was bleeding 
pretty bad. When the ambulance came to get the people, he 
pulled the seat back from the right-hand side of the car to get 
the man and woman out of the car. R. L. Ellis was recalled for 
cross-examination and testified a s  follows : "In my direct testi- 
mony I testified that  I was present when the girl and boy were 
taken out of the car. At that  time I testified that  they were 
taken out on the right side of the car." 

Tony Barney testified that he arrived a t  the scene of the 
wreck between 12:15 and 12 :30 a.m. When he arrived, between 
three and six people were there. A man and a woman were in 
the car. The man was lying all the way against the right corner 
of the windshield with his head on the dash. The woman was 
over near the steering wheel, with her head lying on top of the 
steering wheel. He testified: "Laying up on top of the steering 
wheel. The bottom was bent down, and she was laying in the 
top of it. I don't know where her feet were exactly but they 
were somewhere in the floorboard. She was sitting on the seat 
near the steering wheel. She wasn't under the steering wheel." 
The right-hand side of the v:indshield was broken out in the 
bottom. 

Plaintiff saw this car about 5 :00 a.m. after it had been moved. 
He saw some brown hair and blood on the dash. Bonnie Patrick 
had brown hair, and Donald Wilson black. Bonnie Patrick never 
regained consciousness. 

Bonnie Patrick's mother saw the wrecked Oldsmobile auto- 
mobile. She testified that  she saw a terrible dent place in the 
dashboard, and some of Bonnie Patrick's hair on the right-hand 
side of the dashboard. 
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Bonnie Patrick had severe facial lacerations extending from 
the right cheek across the base of the nose to the left forehead, 
and also extending down on the right side of the nose to the tip 
of the nose, with multiple fractures of the underlying bones, 
and a rupture of the right eye, with an open wound extending 
into the front part of the brain. Dr. L. C. Smith testified that 
she did, to his knowledge, have no chest injuries. She died on 
26 December 1954. There is no evidence that she ever spoke 
after the wreck. 

During the early morning of 24 December 1954 the coroner 
of the county, Dr. V. M. Long, examined the dead body of 
Donald Wilson. His examination showed that Donald Wilson 
had a broken neck, a crushed chest, a broken right femur and 
a dislocation of the left hip joint, and in his opinion these in- 
juries caused Donald Wilson's death. 

State Highway Patrolman C. N. Jones examined the Olds- 
mobile automobile about 1:00 a.m. on 24 December 1954. The 
front end was completely demolished. The tree made a half- 
moon of the front bumper, and went back in the motor and in 
between the right front wheel. The motor was pushed back 
some. The back seat was pulled loose, and brought forward, and 
the front seat was brought forward almost as fa r  as it could 
possibly go. The dash on the right side was considerably bent 
in. The right half of the windshield was gone, and the lower 
half of the steering wheel was bent downward. In this car the 
glove compartment was on the extreme right-hand side of the 
dash. The dent in the dash was from the center to the right 
side. There was a portion of fine glass and blood and some hair 
in the dent, but the Patrolman did not know whose hair it was. 
When the Patrolman reached the wreck no one was in the car. 

Plaintiff alleges in his complaint that Donald Wilson was 
driving his automobile a t  the time it crashed into the tree, caus- 
ing the death of Bonnie Patrick and himself. The defendant de- 
nies this in his answer, and alleges, upon information and be- 
lief, that a t  such time Bonnie Patrick was driving the automo- 
bile. 

Plaintiff's counsel states in his brief that he is relying on the 
rule "that an owner present in his automobile a t  the time of a 
collision is presumed to be in control of his automobile by him- 
self or through some other person, and, if there be no direct 
proof as to the driver of the automobile, the owner will be pre- 
sumed to have been driving.'' The brief immediately thereafter 
states, "lamentably, this Court has not heretofore adopted the 
foregoing rule, and no case has been found wherein this Court 
has considered the rule." 
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Plaintiff relies on this language in Rodney v. Staman, 371 
Pa. 1, 89 A. 2d 313, 32 A.L.R. 2d 976: "As to the appellant's 
contention that  there is no evidence that  the husband was driving 
the automobile a t  the time of the accident, there is evidence that  
he was the owner of the car. That fact affords a rebuttable pre- 
sumption that  he was the driver of the automobile a t  the time 
of the accident." Purdon's Penn. Statutes, Anno., Per. Ed., Ve- 
hicle Code, Title 75, Sec. 739, provides that  "in any proceeding 
for a violation of the provisions of this act or any local ordi- 
nance, rule or regulation, the registration plate displayed on 
such vehicle shall be prima facie evidence that  the owner of such 
vehicle was then operating the same." The Court based the re- 
buttable presumption on this statute. 

Plaintiff in his brief quotes from the dissenting opinion in 
Welty's Estate v. Wove's Estate, 345 Mich. 408, 76 N.W. 2d 52, 
a s  follows: "The car in which both men died was a Pontiac. I t  
belonged to defendant's decedent Wolfe. That fact gives rise to 
a rebuttable presumption that  he was driving a t  the time." The 
sole authority cited to support such statement is the Pennsyl- 
vania case of Rodney v. Staman. 

Plaintiff in his brief quotes from Drahmann's Adm. v. Brink's 
Adm., (Kentucky Court of Appeals), 290 S.W. 2d 449, as fol- 
lows: "Other jurisdictions have held that a rebuttable presump- 
tion or inference arises that  the defendant was driving upon 
proof of the defendant's ownership of the automobile or upon 
proof that  he was driving shortly prior to the accident." The 
only authority cited is the Pennsylvania case of Rodney v. Sta- 
man. 

There is a n  annotation to Rodney v. Staman in 32 A.L.R. 2d 
988, et seq., entitled "Proof, in absence of direct testimony by 
survivors or  eyewitnesses, of who, among occupants of motor 
vehicle, was driving i t  a t  time of accident." This annotation 
states this in effect that  the principle of a rebuttable presump- 
tion set forth in the Pennsylvania case of Rodney v. Staman has 
been applied or  recognized in Iowa, Michigan, Ohio and South 
Dakota. Then the annotation sets forth cases which hold that 
one who was shown to be driving an  automobile shortly prior 
to an  accident is presumed to have continued as  driver, a prin- 
ciple that  needs no consideration in the instant case, because 
there is no evidence that  Donald Wilson was driving his car 
shortly prior to the accident. 

"Considerable legal controversy has developed over the ex- 
tent to which presumptions may follow proof of ownership." 
Blashfield's Cyc. of Auto. Law and Practice, Vol. 9B, p. 528. See 
also 5 Am. Jur., Automobiles, Sec. 611. 
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The General Assembly in 1951 enacted G.S. 20-71.1, which is 
entitled "Registration evidence of ownership; ownership evi- 
dence of defendant's responsibility for conduct of operation." 
This statute was probably enacted in view of the decision in 
Carter v. Motor Lines, 227 N.C. 193, 41 S.E. 2d 586. Travis v. 
Duckworth, 237 N.C. 471, 75 S.E. 2d 309. G.S. 20-71.1 does not 
provide that  proof of ownership of an  automobile, or proof of 
the registration of an  automobile in the name of any person, 
shall be prima facie evidence that  the owner of the automobile, 
or  the person in whose name it was registered, was the driver 
of the automobile a t  the time of a wreck. 

We decline the suggestion of plaintiff's counsel to adopt a 
rule holding that  upon the facts of the instant case a rebuttable 
presumption or inference arises that Donald Wilson was driv- 
ing his automobile a t  the time of the fatal crash. Whether or 
not a rule as  contended for by plaintiff should be adopted in 
this jurisdiction is a matter for the General Assembly. 

In  order to recover plaintiff must establish that  Donald Wil- 
son was negligently driving his auton~obile a t  the time of the 
wreck, and that  his negligence was a proximate cause of his 
intestate's death. 

There is no direct evidence that  Donald Wilson was driving 
his automobile shortly prior to the wreck, and no direct evidence 
that  he was driving his automobile a t  the critical moment. Is 
there sufficient evidence, considered in the light most favorable 
to the plaintiff, to carry the case to the jury that  Donald Wilson 
was driving his autcmobile a t  the time of the wreck? 

The first man a t  the scene of the wreck was H. W. Holton. 
who heard the crash. When he arrived, Bonnie Patrick and 
Donald Wilson were in the front seat with the back seat thrown 
up on top of them against the windshield. Donald Wilson was on 
the right side of the front seat with his head partially out of 
the windshield. Bonnie Patrick was to his left with her head 
lying on the switch key and the steering column. Her left arm 
was up over the steering wheel, hanging onto it, and she was 
sort of down with her head against the rod of the steering 
wheel, and her left hand was over the steering wheel. A pool 
of blood was directly under the switch key where her head was 
resting. Her right foot was under the gas pedal from the right 
side, and her left foot was to the left of the steering column. .A 
woman's shoulder bag was hanging on the window latch of the 
left door. The steering wheel of the automobile was on the left 
side. The switch key was just a few iriches to the right of the 
steering column. 
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The dashboard on the right side of the automobile was con- 
siderably bent in. The right half of the windshield was gone, 
and the lower half of the steering wheel was bent downward. 

Bonnie Patrick was unconscious, and died later without 
speaking. Donald Wilson was dead or unconscious. Their bodies 
were taken out on the right side of the automobile. Some of 
Bonnie Patrick's hair was found on the right-hand side of the 
dashboard. Did her hair get on the dashboard when the auto- 
mobile hit the tree a t  terrific speed, or when her body after the 
collision was taken out on the right side of the automobile? Any 
answer would be a pure guess. 

Donald Wilson received in the collision a crushed chest. The 
dent in the dashboard was on the right side, and his body was 
found on the right side with his head partially out of the broken 
windshield. Bonnie Patrick, so f a r  as the doctor knew, had no 
chest injuries. 

When in a case like this, the plaintiff must rely on the physical 
facts, and other evidence, which is circumstantial in nature, to  
show that  Donald Wilson was driving the automobile a t  the time 
of the wreck, he must establish attendant facts and circum- 
stances which reasonably warrant such inference. Whitson v. 
Frances, 240 N.C. 733, 83 S.E. 2d 879; Sowers v. Marley, 235 
N.C. 607, 70 S.E. 2d 670. Such inference cannot rest on conjec- 
ture or surmise. Sowem v. Marley, s u p a .  "The inferences con- 
templated by this rule are logical inferences reasonably sus- 
tained by the evidence, when considered in the light most fav- 
orable to the plaintiff." Whitson v. Frances, supra. "A cause of 
action must be something more than a guess." Lane v. Bryan, 
246 N.C. 108, 97 S.E. 2d 411. A resort to a choice of possibilities 
is guesswork, not decision. Hanrahan v. Walgreen Co., 243 N.C. 
268, 90 S.E. 2d 392. To carry his case to the jury the plaintiff 
must offer evidence sufficient to take the case out of the realm 
of conjecture and into the field of legitimate inference from 
established facts. 

When the automobile struck the tree a t  tremendous speed, 
and the front seat was brought forward almost as f a r  as i t  
could possibly go, and the back seat was pulled loose and thrown 
up against the windshield on top of the occupants of the front 
seat, i t  would seem that there was no opportunity for the occu- 
pants of the front seat to have changed the position in which 
they were sitting immediately prior to the crash. It would fur- 
ther seem that  the crash hurled Donald Wilson's head partially 
out of the windshield on the right side and with his head in 
that  position his body could not have changed from the posi- 
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tion i t  was in immediately prior to the collision with the tree. 
It would seem that all the evidence tends to show that Bonnie 
Patrick was driving the automobile a t  the time of the fatal 
wreck. But regardless of that, suffice i t  to say that considering 
all the evidence in the light most favorable to the plaintiff, we 
conclude that the plaintiff has not offered sufficient evidence 
to go to the jury that Donald Wilson was driving the Oldsmo- 
bile automobile a t  the time of the fatal collision. The judgment 
of nonsuit below is 

Affirmed. 

HIGGINS, J., dissenting. The evidence is plenary that the 
driver of the car was negligent and that that negligence prox- 
imately caused the death of both occupants. I think the evidence 
sufficiently indicates that Donald Wilson was the driver to re- 
quire the submission of appropriate issues to the jury. 

Wilson was the owner of the car. He called a t  her boarding- 
house for Bonnie Patrick. They left together in his car between 
nine and ten a t  night on December 23, 1954. The fatal wreck 
occurred a few minutes after 12 that night. The evidence with 
respect to the wreck is fairly stated in the opinion of the Court. 
The question is: Which of the occupants was the driver? 

There is no evidence Miss Patrick had ever driven Wilson's 
car, or even that she knew how to drive. Wilson had a broken 
neck, crushed chest, broken right femur, and dislocation of the 
left hip joint. Miss Patrick had severe facial lacerations extend- 
ing across the base of her nose to her left forehead, with mul- 
tiple fractures of the underlying bones, a rupture of the right 
eye, and an open wound extending into the front of the brain. 
She had no chest injuries. The lower half of the steeringwheel 
was bent downward. 

It would seem natural and probable that the driver held on to 
the steeringwheel until the crash and that the body or chest of 
the driver would be hurled against the steeringwheel and the 
neck snapped. Wilson's chest was crushed and his neck broken. 
Miss Patrick had only head-no chest or neck injuries. There 
was a dent in the instrument board near the center and blood 
and brown hair imbedded. Miss Patrick had brown hair. Wil- 
son's hair was black. 

The tremendous speed of the car and the violence of its im- 
pact into the tree certainly could have reversed the positions of 
the driver and the passenger. I think the problem as to which 
was the driver and which was the passenger should be settled 
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by a jury as an issue of fact, and not by the Court as a question 
of law. 

In  re  BENJAMIN EDGAR RENFROW (STATE v. REXFROW) 

(Filed 30 October, 1957) 

1. Habeas Corpus § 8- 

Except in cases involving the custody of minor children, no appeal 
lies f rom a judgment rendered on return to a wri t  of habeas  corpus,  
the remedy, if any, being by petition for a wri t  of cei~t iorar i  addressed 
to the sound discretion of the Supreme Court. G.S. 17-40. 

2. Appeal and Error  3 2- 

The Supreme Court may t rea t  a purported appeal from a judgment 
rendered on return to a wri t  of habeas corpus as a petition for cer- 
t iorar i  in order to clarify a n  important question of practice presented 
by the record. Constitution of North Carolina, Art.  IV, 3 8. 

13. Habeas Corpus § 2- 

The sole question for determination upon habeas c o r p ~ s  hearing for  
alleged unlawful imprisonment is whether petitioner is then being 
unlawfully deprived of his liberty. 

4. Habeas Corpus § 6- 

Habeas  corpus  is a high prerogative wri t  to be made returnable a t  
a certain time and place specified therein, and the particular judge 
before whom i t  is returnable need not be either the resident or the 
presiding judge of a particular judicial district or the presiding judge 
a t  any particular term of court. 

5. Criminal Law § 125- 

A motion for  new trial on the ground of newly discovered evidence 
made on the day the clerk of the superior court receives the certifi- 
cate of the Supreme Court affirming the judgment appealed from is  
made in a p t  time. 

6. Courts 9 10: Criminal Law 3 125- 

Construing G.S. 7-70 and G.S. 7-73 i?z pari mnte,Yn,  i t  is held t h a t  
no criminal business, including a hearing on any motion which, if 
allowed, would set aside a verdict and judgment on the criminal 
docket, such a s  a motion for  new trial on the ground of newly dis- 
covered evidence, may be determined a t  a term of court expressly 
restricted by statute for  the trial of civil cases only. 
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7. Criminal Law 169--Clerk properly issues commitmer-t upon receipt 
of certificate of Supreme Court affirming judgment of conviction. 

Upon receipt of certificate of the Supren~e  Court affirming a final 
judgment of conviction for  an offense less than a capital felony, the 
clerk of the superior court properly issues commitment to  the sheriff 
and the sheriff properly proceeds to execute the sentence which was  
appealed from, G.S. 15-186, and the fact that  the court allows motion 
of the solicitor for capias and commitment prior to the issuance of the 
commitment by the clerk adds nothing to the authority vested in the 
clerk by the statute, nor does the fact  t h a t  the solicitor had thereto- 
fore advised the defendant to appear in court to be taken into custody 
on a date  subsequent to the solicitor's motion for  capias and commit- 
ment affect the validity of the commitment when defendant is not 
taken into custody until the date specified. 

8. Same: Criminal Law 8 126: Arrest and Bail 8 8- 

The fact  tha t  a defendant has  made a motion for  a new trial on the 
ground of newly discovered evidence upon certification of the deci- 
sion of the Supreme Court affirming final judgment of conviction, does 
not affect the provisions of G.S. 15-186 or entitle defendant to  bond 
a s  a matter  of right pending hear in^ upon his motion. 

9. Habeas Corpus S 2- 

Where, upon return of a wri t  of I~clbects corpits ,  i t  appears that  de- 
fendant had been taken into custody under G.S. 15-186 upon certifi- 
cation of decision of the Supreme Court affirming final judgment of 
conviction, and that  defendant had aptly made a motion in the trial 
court for a new trial on the ground of newly discovered evidence, 
whether defendant should be released under bond conditioned upon 
his appearance a t  the next term for the trial of criminal cases for  
final hearing on his motion rests in the sound discretion of the judge, 
and the court's order discharging the writ and ordering the petitioner 
into custody is not reviewable. 

10. Same: Criminal Law 8 125-Motion for new trial for  newly discovered 
evidence may not be determined a t  civil term. 

Where, upon return of a wri t  of habeas corpus ,  i t  appears t h a t  
petitioner had aptly made motion for  a new trial on the ground of 
newly discovered evidence a f te r  affirmance of final judgment of con- 
viction, the  hearing judge a t  a civil term is  limited to determining 
whether, on petitioner's evidence, he will exercise his discretionary 
power to release petitioner under bond conditioned on his appearance 
a t  the next term of court fo r  the trial of criminal cases for  final 
hearing on his motion, and i t  is error  for the court to  determine the 
motion for  a new trial on its merits a t  the civil term. 

On certiom9.i to review order of Morris, J., entered April 23, 
1957, after hearing during April 22nd Civil Term, 1957, of 
DUPLIN, on return to writ of habeas co~pus.  
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At August Term, 1956, of Duplin, petitioner was tried and 
convicted of manslaughter; and the court pronounced judgment 
that  he be confined in the State's Prison for a term of not less 
than four and not more than six years. On appeal, this Court 
found no error in the trial and judgment. S. v. Renfrow, 245 
N.C. 665, 97 S.E. 2d 218. 

On April 2, 1957, the Clerk of the Superior Court of Duplin 
County received this Court's certificate of its opinion; and on 
April 5, 1957, said clerk issued a commitment to the Sheriff of 
Duplin County under which petitioner was taken into custody 
by said sheriff. 

Thereafter, on April 5, 1957, while petitioner was impris- 
oned in the Duplin County Jail, Judge Frizzelle, upon petition- 
er's application, issu2d a writ  of habeas c o ~ p u s  returnable be- 
fore Judge McKeithen, Special Judge presiding over the April 
8, 1957, Term of Sampson Superior Court, on April 8, 1957, a t  
2:30 p.m., a t  the Courthouse in Clinton; and a t  said time and 
place the matter was heard by Judge McKeithen. 

The facts alleged by petitioner as the basis for his conten- 
tion that he was then unlawfully imprisoned are  as follows: The 
April 1st Criminal Term, 1957, of Duplin, convened April 1, 
1957, and adjourned April 2, 1957. Prior to April 1, 1957, peti- 
tioner "contacted" the district solicitor and "was told to make 
his appearance in open Court a t  9:30 a.m., Friday, April 5, 
1957." Petitioner made his appearance a t  said time and place 
"and was prepared, through his attorneys, to make a motion 
for a new trial on the grounds of newly discovered evidence," 
but then discovered that on Tuesday, April 2nd, the district 
solicitor "had made a motion for commitment and capias to 
issue," and after  petitioner was called in open court, said motion 
was allowed without notice to petitioner or his attorneys. On 
Friday. April 5th, petitioner filed with said clerk a motion, 
affidavit and notice, the motion being for a new trial on the 
ground of newly discovered evidence, and requested (1) that 
these be served upon the district solicitor, and (2) that he be 
allowed to remain a t  liberty under his appearance bond until 
the next term for the trial of criminal cases, to wit, the August 
Term. 1957, but said clerk "denied authority to continue (peti- 
tioner's) appearance bond and issued said commitment order 
to the Sheriff of Duplin County who thereupon took (petitioner) 
in custody." 

By order of Judge McKeithen, the matter was "transferred 
to the Superior Court of Duplin County to be heard by the Judge 
presiding a t  the April 22nd Term of the said Court or a t  such 
other term as  the Judge may designate," and petitioner was 
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"permitted to give an  appearance bond in the sum of $8,000 for 
his appearance a t  said term or a t  any term designated by said 
Court." The facts recited in said order are substantially in ac- 
cord with said allegations in  the petition for writ  of habeas 
corpus. Judge McKeithen noted that  there had been no hearing 
on petitioner's motion for a new trial on the ground of newly 
discovered evidence. 

On April 23, 1957, pursuant to Judge McKeithen's order, the 
matter came on for hearing before Judge Morris, then presiding 
over the April 22nd Civil Term, 1957, of Duplin. Prior to such 
hearing petitioner, in apt  time, moved that  his motion for a 
new trial on the ground of newly discovered evidence be heard 
a t  the August Term, 1957, of Duplin, "in that  this Court, hold- 
i n g  a Civil Term is without jurisdiction to t ry  a criminal ac- 
tion." Petitioner's Exception No. 1 is to the denial of this mo- 
tion. 

Thereupon, petitioner presented evidence pertinent to the 
motion for  a new trial on the ground of newly discovered evi- 
dence. Judge Morris made certain findings of fact ;  and, upon 
such findings of fact, and in his discretion, Judge Morris denied 
the motion. Petitioner's Exception No. 2 is to this ruling. 

The order entered by Judge Morris (1) denied, in his dis- 
cretion, the motion for a new trial on the ground of newly dis- 
covered evidence; (2) discharged the writ  of habeas corpus 
theretofore issued; and (3) ordered that  petitioner be commit- 
ted to serve the sentence imposed by judgment pronounced a t  
August Term, 1956. Petitioner excepted, gave notice of appeal, 
and brought the matter to this Court in the manner appropriate 
for perfecting an  appeal. 

Attorney-General Patton and Assistant Attorney-General Mc- 
Galliard for  the  State. 

Wil l iam E. C r a f t  and Carl V .  Venters  f o r  defendant ,  ap- 
pellant. 

BOBBITT, J. Except in cases involving the custody of minor 
children, G.S. 17-40, no appeal lies from a judgment rendered 
on return to a writ of habeas corpus. I n  re Steele, 220 N.C. 685, 
687, 18 S.E. 2d 132, and cases cited. The remedy, if any, is by 
petition for  a writ of certiorari, addressed to the sound discre- 
tion of this Court. I n  re  Lee Croom, 175 N.C. 455, 95 S.E. 903. 

Under the rules stated, petitioner's purported appeal would 
be dismissed. However, to clarify the important question of 
practice presented by the record, this Court deems i t  appropriate 
to  treat  petitioner's purported appeal a s  a petition for writ  of 
certiorari. Art. IV, Sec. 8, Constitution of North Carolina; S. v. 
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Burnette, 173 N.C. 734, 739, 91 S.E. 364. So treated, the petition 
is allowed; and we consider the questions presented as  upon re- 
turn  to our writ  of certiorari. 

The sole question for determination upon habeas corpus hear- 
ing fo r  alleged unlawful imprisonment is whether petitioner is 
then being unlawfully deprived of his liberty. I n  re  Szuink, 243 
N.C. 86, 92, 89 S.E. 2d 792; In re  Young, 222 N.C. 708, 24 S.E. 
2d 539; I n  re  Samuel Parker, 144 N.C. 170, 56 S.E. 878 ; 25 Am. 
Jur., Habeas Corpus Sec. 2 ;  39 C.J.S., Habeas Corpus Sec. 4. In  
this connection, i t  is noted that  the writ of habeas corpus, a "high 
prerogative writ," is to be made returnable a t  a certain time 
and place specified therein; and the particular judge before 
whom i t  is returnable need not be either the resident or the pre- 
siding judge of a particular judicial district or the presiding 
judge a t  any particular term of court. McEachern v. McEachern, 
210 N.C. 98, 185 S.E. 684. 

It appears that  the April 1, 1957, Criminal Term of Duplin, 
adjourned April 2, 1957, the very day the clerk received this 
Court's certificate of its affirmance of the judgment pronounced 
at August Term, 1956; and that  petitioner's said motion was 
made April 5, 1957, the very day he was to make his appearance 
a t  said April 1st  Criminal Term, 1957. Unquestionably, his said 
motion was made in apt  time. S. v. Casey, 201 N.C. 620, 161 
S.E. 81; S. v. Cox, 202 N.C. 378, 162 S.E. 907; S. v. Moo~e,  202 
N.C. 841, 163 S.E. 700 ; S. v. Lea, 203 N.C. 316, 166 S.E. 292 ; 
S. v. Edwards, 205 N.C. 661, 172 S.E. 399; S. v. Dunheen, 224 
N.C. 738, 32 S.E. 2d 322; S. v. Gibson, 229 N.C. 497, 50 S.E. 2d 
520; S. v. Smith, 245 N.C. 230, 95 S.E. 2d 576; S. I , .  Mowing, 
245 N.C. 698, 97 S.E. 2d 117. 

Petitioner's position, a s  asserted in his petition for writ of 
habeas corpus, was that  he was entitled to be a t  liberty under 
bond pending the hearing a t  August Term, 1957, of his motion 
for a new trial on the ground of newly discovered evidence. 

Petitioner did not request or consent that  Judge Morris hear 
this motion a t  the"Apri1 22nd Civil Term, 1957. On the contrary, 
prior to the hearing by Judge Morris, petitioner insisted that 
this motion was for hearing and determination a t  the August 
Term, 1957. 

The sole question presented a t  the hearings before Judge Mc- 
Keithen and Judge Morris on return to writ of habeas corpus 
was whether petitioner was then unlawfully imprisoned. 
Nothing in the record indicates that  petitioner's motion for a 
new trial on the ground of newly discovered evidence had been 
set for hearing either before Judge McKeithen or before Judge 
Morris. I t  is noted that Judge McKeithen's order, transferring 
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the matter for  hearing by the presiding judge a t  the April 22nd 
Civil Term, 1957, of Duplin, simply allowed the petitioner t o  
be a t  liberty under bond pending further hearing on return to 
the writ  of habeas corpus. Petitioner's assignments of error a re  
directed to the order of Judge Morris. 

Except a s  otherwise provided, each term of superior court 
"shall continue in session one week and be for the trial of crim- 
inal and civil cases . . . unless the business thereof shall be sooner 
disposed of." G.S. 7-70. Thus, except as otherwise provided, each 
term of court is a combination or mixed term, that  is, a term 
for the trial of both criminal and civil cases. But G.S. 7-70 ex- 
pressly provides otherwise a s  to many specific terms of court. 

With reference to Duplin County, G.S. 7-70, in pertinent part,  
provides: (1) That the term referred to herein as  the April 1st 
Criminal Term, 1957, was a term to commence "the fourth Mon- 
day after  the first Monday in March to continue one week for  
the trial of criminal cases only." (2)  The term referred to here- 
in a s  the April 22nd Civil Term, 1957, was a term to commence 
"the seventh Monday after  the first Monday in March to con- 
tinue one week for the trial of civil cases only." (3) The term 
referred to herein a s  the August Term, 1957, was a term to 
commence "the first Monday before the first Monday in Sep- 
tember"; and this term, because not otherwise provided, was a 
term for the trial of both criminal and civil cases. 

G.S. 7-73 provides: "No criminal business a t  civil terms.-No 
grand juries shall be drawn for  the terms of court designated 
by law as  being for the trial of civil cases exclusively, and the 
solicitors shall not be required to attend upon any exclusively 
civil terms, unless there a re  cases on the civil docket in which 
they officially appear, and no criminal process shall be return- 
able to any term designated for  the trial of civil actions alone." 

Provisions now incorporated in G.S. 7-73 may be traced to 
Secs. 3 and 7 of Ch. 28, Public Laws of 1901 ; and provisions now 
incorporated in G.S. 7-70, including the designation of certain 
terms "for the trial of civil cases only," may be traced to other 
sections of said 1901 Act. Provisions of Secs. 3 and 7 of said 1901 
Act were codified as  Sec. 1508, Revisal of 1905, and as  Sec. 1445, 
Consolidated Statutes of 1919, and as  G.S. 7-73. I t  is noteworthy 
that  Sec. 1508, Revisal of 1905, bears the caption, "No grand jury 
drawn nor criminal process returnable to or solicitors attend, 
civil terms" ; but, when the General Assembly adopted the Con- 
solidated Statutes of 1919, the caption was changed to that  now 
appearing in 'G.S. 7-73, to wit, "No criminal business a t  civil 
terms." I t  is noted further that  said Act of 1901, also an  amend- 
atory statute, to wit, Ch. 196, Public Laws of 1913, contained 
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the provision "that no criminal process shall be returnable to 
any term designated in this act for the trial of civil actions 
alone." (Italics added.) Moreover, Sec. 1508, Revisal of 1905, 
contained the provision that  "no criminal process shall be return- 
able to any term designated in this chapter for  the trial of cilvil 
actions alone." (Italics added.) I t  is obvious that  G.S. 7-70 and 
G.S. 7-73 a re  parts  of one pattern and are  to be construed in 
pari ma teria. 

When G.S. 7-70 and G.S. 7-73 are  so construed, the legislative 
intent is clear, and we so hold, that  a motion which, if allowed, 
would set aside a verdict and judgment in a case on the criminal 
docket, specifically, a motion for a new trial on the ground of 
newly discovered evidence, may not be determined a t  a term, 
such as  the April 22nd Civil Term, 1957, of Duplin, expressly 
restricted by statute as  a term "for the trial of civil cases only." 
Such a motion is for determination a t  a term of the court (in 
which the verdict and judgment to which the motion is addressed 
were rendered) provided for  the trial of criminal cases. Conse- 
quently, petitioner was entitled to have his motion heard a t  
August Term, 1957; and his assignment of error based on his 
Exception No. 1 is sustained. 

Even so, petitioner was not entitled to be a t  liberty under 
bond as  a matter of right pending the hearing of the motion. 
Here, the clerk did exactly what G.S. 15-186 explicitly provided 
that  he should do, namely, issue commitment to the sheriff; and 
the sheriff did exactly what G.S. 15-186 explicitly provided that  
he should do, namely, "proceed to execute the sentence which 
was appealed from." I t  is noted that  the sentence appealed from 
was imposed by a final judgment pronounced a t  August Term, 
1956. Compare: S. v. Bozcser, 232 N.C. 414, 61 S.E. 2d 98. G.S. 
17-4 provides that  "application to prosecute the writ shall be 
denied . . . (2) where persons a re  committed or detained by 
virtue of the final order, judgment or decree of a competent 
tribunal of civil or criminal jurisdiction, or by virtue of an 
execution issued upon such final order, judgment or decree." 
I n  1.. Taylo?., 229 N.C. 297, 303, 49 S.E. 2d 749, and cases cited. 

Accepting a t  face value petitioner's allegations, the assurance 
by the district solicitor that  petitioner need not appear until 
Friday, April 5th, had no bearing upon the right and duty of 
the clerk and sheriff to proceed under G.S. 15-186. Moreover, 
there is nothing to suggest that, when he "contacted" the dis- 
trict solicitor, petitioner intimated that  he intended to move a t  
the April Criminal Term, 1957, or thereafter, for  a new trial 
on the ground of newly discovered evidence. Rather, the impli- 
cation is that  the district solicitor did nothing more than assure 



62 IN THE SUPREME COURT. [247 

petitioner that  he need not appear to be taken into custody until 
Friday, April 5 th;  and petitioner was not taken into custody 
until that  date. 

The calling of petitioner and the allowance of the solicitor's 
motion for capias and commitment added nothing to the author- 
ity vested in the clerk by G.S. 15-186. No question is presented 
as  to the relevancy of this fact in relation to the liability of 
those obligated on petitioner's appearance bond. 

The fact that  petitioner made a motion for a new trial on 
the ground of newly discovered evidence did not suspend or 
otherwise affect the express provisions of G.S. 15-186 or entitle 
petitioner to bond as a matter of right pending hearing thereon. 
At  the hearing on return to writ  of habeas corpus, the precise 
question, a s  related to matters pertinent to petitioner's pending 
motion for  a new trial on the ground of newly discovered evi- 
dence, was limited to whether petitioner's evidence was of suffi- 
cient weight to cause the  judge, in his discretion, to release 
petitioner under bond conditioned on his appearance a t  the next 
term for  the trial of criminal cases for final hearing on his said 
motion. 

It appears that  Judge Morris, over petitioner's objection, pro- 
ceeded to hear the motion for a new trial a s  upon a final hearing 
of such motion. In this, we hold that  he was in error. However, 
i t  is noted that, upon findings of fact to which there is no excep- 
tion, and in the exercise of his discretion, he denied the motion. 
Had the motion been properly before him on such hearing, the 
ruling of Judge Morris would not be subject to review on ap- 
peal; for there is no suggestion of abuse of discretion. 5'. v. Wil- 
liams, 244 N.C. 459, 94 S.E. 2d 374. A fortiori, no appeal lies 
from his discretionary denial of petitioner's asserted right to 
be released under bond pending final hearing on the motion. 

The result is that  the portion of Judge Morris' order dis- 
charging the writ of habeas coypus and ordering the petitioner 
into custody is affirmed; but, petitioner having made his motion 
for a new trial on the ground of newly discovered evidence in 
apt  time, the order of Judge Morris should be modified so that  
petitioner may be heard de novo on his said motion a t  a term of 
Duplin Superior Court for the trial of criminal cases. I t  is so 
ordered. 

Modified and affirmed. 
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ORBY PITMAN, EMPLOYEE V. L. M. CARPENTER & ASSOCIATES, 
(EMPLOYEE) AND PHOENIX ASSURANCE COMPANY (CARRIER). 

(Filed 30 October, 1957) 

1. Master and Servant 5 40f- 
In  order to support a n  award of compensation for silicosis i t  is 

necessary tha t  the Industrial Commission find, i n t e ~  alia, tha t  the 
employee had been exposed to the hazards of silicosis fo r  a minimum 
of thir ty  working days during the last  seven consecutive months of 
his employment, G.S. 97-57, and t h a t  the employee's work in this State  
had exposed him to the inhalation of silica dust  for  a minimum of 
two years, no par t  of which two-year period was more than ten  years 
prior to  his las t  exposure. G.S. 97-63. 

2. Master and Servant 5 55d- 
The findings of the Industrial Commission a re  conclusive when 

supported by any  competent evidence. 
3. Master and Servant 5 40f- 

Conflict in the testimony a s  to whether plaintiff employee was ex- 
posed to the hazards of silica dust in his employment in this State  
p r y e n t s  a n  issue of fact  for  the determination of the Industrial Com- 
mission. 

4. Same- 
The evidence in this case is held sufficient to sustain the findings 

of the Industrial Commission tha t  plaintiff employee was exposed to 
the hazards of silicosis for  a minimum of thir ty  working days during 
the  last seven consecutive months of his employment and t h a t  plain- 
tiff's work in this State  exposed him to the hazards of silicosis for a 
minimum of two years, no par t  of which two year period was more 
than ten years prior to his last exposure. 

5. Master and Servant § 55b(l)- 
Where plaintiff employee is ordered to abstain from employment in 

a n  industry having the hazards of silica dust and directed to report 
fo r  second and third medical examinations, G.S. 97-61.3, G.S. 97-61.4, 
i t  is proper t h a t  he be awarded the compensation provided by G.S. 
97-61.5(b) without consideration of the fact  that  his condition was 
complicated by pulmonary tuberculosis, since the total amount of 
compensation is  to be determined on the hearing af ter  the third med- 
ical report, G.S. 97-61.6, a t  which time consideration should be given 
the tubercular condition of the employee in accordance with the pro- 
visions of G.S. 97-65. 

APPEAL by defendants from Phillips, J., July Term, 1957 of 
MITCHELL. 

Defendants appeal from a judgment affirming an  order of 
the Industrial Commission awarding compensation to plain- 
tiff, who is suffering from silicosis. 

Warren H. Pritchard for plaintif appellee. 
Fouts & Watson for defendant appellants. 

RODMAN, J. TO support an  award to one suffering from sili- 
cosis the Commission must find, inte7. aliu: ( 1 )  the employee 
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has been exposed to the hazards of silicosis for a minimum of 
thirty working days during the last seven consecutive months 
of his employment, G.S. 97-57, Bye v. Granite Co., 230 N.C. 334, 
53 S.E. 2d 274; and (2)  plaintiff's work in this State must have 
exposed him to the inhalation of silica dust for a minimum of 
two years, no par t  of which two-year period shall be more than 
ten years prior to his last exposure, G.S. 97-63; Hicks v. Granite 
Corp., 245 N.C. 233, 95 S.E. 2d 506 ; Midkif v. Granite Corp., 
235 N.C. 149, 69 S.E. 2d 166. The Commission found each of 
these essential facts. The findings were sustained on the appeal 
to the Superior Court. This appeal again challenges these find- 
ings. 

Findings of fact by the Industrial Commission are  conclusive 
when supported by any competent evidence. Mica Co. v .  Board of 
Education, 246 N.C. 714. Hence the question presented is: Does 
the record contain any evidence to support the findings made 
by the Commission? 

Our examination of th-: record convinces us that  there is 
plenary evidence to suppoi'c each of the challenged findings. 

Silicosis is caused by the inhalation of silica dust or silicates. 
G.S. 97-62. The fact tha t  plaintiff is a victim of silicosis is not 
challenged. Plaintiff worked for defendant employer from 9 
May 1955 to 2 February 1956. His claim was filed 30 April 
1956. Dr. C. D. Thomas, a medical expert, testified that  mica 
contains silica, feldspar contains silica. "Silicosis is caused or 
augmented by the inhalation of free silica of 10 microns or less. 
It depends on what you call free silica as to whether or not 
blocks of mica contain free silica." 

L. L. McMurray, an  expert witness for the defendant, testi- 
fied: "Silicate is a compound of silica and some other element 
or elements. Commercial feldspar runs about 65% Si02, silica. 
I n  the colloquial sense flint is entirely free silica . . . Free silica 
comes with mica and in this case I would say by accident. I t  is 
a contaminent accidentally adhering to the mica. I t  could stick 
to the mica. I think trace quantities probably could be found 
in most cases. I t  is my opinion that  if dust came off the mica, 
irom the material that  is surrounding the mica as  i t  was taken 
out of the ground, that  the dust would contain free silica." 

Plaintiff testified that  he was employed for two or three 
weeks as a rifter or sheeter. Blocks of mica are  split with a 
knife into small sheets by a rifter or sheeter. During the re- 
mainder of his employment he acted as a foreman or supervisor 
whose duties were to go around among the other employees and 
see that  they were properly splitting and trimming the mica 
for shipment. He worked in a modern three-story building about 
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60 by 100 feet. The first floor, where he worked, was twelve 
feet high. He testified: "The scraps would be brought down in 
the bags in the elevator and were brought down about every 
other day. When the scraps would come down on the elevator 
we had to throw them off on the little trucks and roll them out 
on the truck and i t  would just be so thick you could see i t  all 
over the house. That was mica dust. . . . You couldn't possibly 
help breathing that  dust from the mica when you were in the 
building. I was in the building all the time and breathed that  
mica dust every day. The mica was dirty. There was a dirt dust 
and the mica would have a drill dust. There was flint dust with 
it. I was referring to the flint dust as drill dust. . . . That flint 
dust would be in the a i r  most every day I was in there and I 
would breathe it." 

Lewis Edge, a witness for plaintiff, testified: "If the mica 
was pretty dry there was lots of dust when they were unload- 
ing it. I'd say the dust was composed of dirt, rock and mica. I t  
would circulate in the a i r  up to where I was working and I 
would breathe it. . . . When he was there where I was working 
the mica dust did circulate in that  area and I would breathe it. 
. . . Two or three times a week sweeping would be started be- 
fore we quit work. Both Mr. Pitman and I would be there when 
this was being done. They were sweeping the dust off the floors 
which must have come from the mica. . . . I know several times 
when I got home I spit the dust up which I breathed. The sweep- 
ing caused i t  to circulate in the air  over the building. . . . All of 
these operations would cause mica dust to circulate in the air  
in that  room, which was breathed by people in the room." 

Dr. Thomas, an  expert witness, in response to a hypothetical 
question propounded to him, expressed the opinion that  under 
the conditions described by the witnesses for plaintiff, plaintiff 
mas subjected to an injurious exposure to silicosis. 

The evidence referred to is merely indicative of the evidence 
offered by plaintiff with respect to the exposure while in the 
employment of defendants. True, defendants' witnesses ex- 
pressed the opinion that  there was no injurious exposure. This 
conflict in the testimony merely imposed on the Commission 
the duty of determining the disputed fact. 

Was plaintiff, prior to his employment by defendant, subject 
to the hazard of silicosis for a period of two years while em- 
ployed in North Carolina? For six or eight months immediately 
prior to his employment by defendant he worked a t  the Wise- 
man mine in Mitchell County. Prior to his employment there, 
he worked a t  a mica house where the work was of the same 
character done for defendant employer. Prior to this employ- 
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ment he worked for ten or eleven months in Yancey County. In  
1952 he worked five or six months in Franklin, N. C. He worked 
about three months in Taylorsville, N. C. He worked about a 
year during 1950 and 1951 a t  the Ellis mine in Kona in Mitch- 
ell County. I n  each of these employments he breathed mica, 
flint, and feldspar dust. 

It is apparent that  there is evidence from which the Com- 
mission could find that  for more than two years between 1950 
and 9 May 1955 plaintiff was employed a t  work in North Car- 
olina where he breathed mica dust and feldspar dust. Mica and 
feldspar each contain silica and silicates. Plaintiff's evidence 
permitted but did not compel the Commission to find that claim- 
ant, prior to his employment by defendant, had within ten years 
immediately prior to such employment been employed in North 
Carolina under conditions which for more than two years ex- 
posed him to the inhalation of the dust of silica or silicates. 

The Commissioner found plaintiff's silicotic condition was 
complicated by pulmonary tuberculosis. This finding was based 
on the Advisory Medical Committee's report of the first exam- 
ination (G.S. 97-61.1) made on 26 May 1956. He likewise found 
as a fact that  plaintiff, when he terminated his employment with 
defendants, had voluntarily removed himself from any occupa- 
tion which exposed him to the hazards of silicosis. 

On these findings the Commissioner concluded that  he was 
not called upon to determine the full extent of plaintiff's dis- 
ability; that  the provisions of G.S. 97-65 should be considered 
only on the hearing to be held following the third examination 
by the Advisory Medical Committee, and the compensation pro- 
vided by G.S. 97-61.5(b) was payable without regard to the 
complicating factor of tuberculosis. The full Commission 
affirmed these findings and conclusions. 

The award requires defendant to pay compensation for 104 
weeks provided plaintiff complies with the Commission's order 
to abstain from employment in the hazardous industry. I t  di- 
rects plaintiff to report for a second medical examination (G.S. 
97-61.3) on 26 May 1957 and a third medical examination (G.S. 
97-61.4) on 26 May 1958. It then provides that  the Commission 
shall, following the third medical report, set the cause for hear- 
ing to determine what additional compensation, if any, plaintiff 
is entitled to recover. 

Defendants excepted to the conclusions of law and the award 
based thereon, insisting that  a proper construction of G.S. 97-65 
required the Commission to consider plaintiff's tubercular con- 
dition in directing payment of compensation as provided in G.S. 
97-61.5 (b)  . 
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The slow development, incurable nature, and usual perma- 
nence of the disability resulting from asbestosis and silicosis 
were pointed to in Honeycut t  v. Asbestos  Co., 235 N.C. 471, 70 
S.E. 2d 426, as reasons prompting the Legislature to draw dis- 
tinctions between the tests for compensation to be paid to an 
injured employee and a diseased employee suffering from 
silicosis. 

The 1955 Legislature rewrote the statutory provisions relat- 
ing to compensation payable to employees suffering from sili- 
cosis. The definition of "disablement" was modified. G.S. 97-54. 
Express provision was made for two annual examinations fol- 
lowing the examination disclosing disablement on account of 
silicosis. The statute is explicit in directing payment and the 
amount thereof during this two-year period. G.S. 97-61.5 (b). 
This is statutory recognition of the difficulty of effecting a cure 
and the length of time necessary to ascertain the extent of the 
disability. For that reason the statute fixes a time in the future 
when the total amount of compensation will be determined. G.S. 
97-61.6. I t  is a t  that time the Commission's duty to take into 
consideration the tubercular condition of the employee and de- 
termine in its wisdom the extent to which the provisions of G.S. 
97-65 should affect the compensation payable to the employee. 

The Commission has correctly interpreted the 1955 statute. 
The judgment of the Superior Court is 

Affirmed. 

J O E  C. SCOTT v. ANDY F O P P E  

(Filed 30 October, 1957) 

1. Vendor and Purchaser 24- 
Where the purchaser refuses o r  becomes unable to comply with his 

contract to purchase, he is  not entitled to recover the amount there- 
tofore paid by him pursuant  to the agreement. 

2. Same: Damages 5 &Doctrine of mitigation of damages does not con- 
stitute cause of action. 

Plaintiff was under contract to purchase certain realty but became 
unable to comply with his agreement, and so advised defendant, 
whereupon defendant owner sold the property. Plaintiff instituted this 
action to recover the amount of money expended by him on the prop- 
er ty pursuant  to the agreement prior to his own breach, alleging t h a t  
defendant failed to exercise due diligence in seliing and could have 
sold to a prospect obtained by plaintiff a t  a price which would have 
avoided any loss. Held:  Plaintiff's cause is based on the equitable doc- 
trine of mitigation of damages, which applies in proper cases to di- 
minish the amount of recovery by a plaintiff, but does not constitute 
a cause of action, and therefore nonsuit was proper. 
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3. Vendor and Purchaser g 24: Contracts gg 2, 4-Evidence held insuffi- 
cient t o  show agreement of vendor t o  sell a t  price which would avoid 
loss to purchaser. 

Plaintiff contracted to purchase certain realty upon which a house 
had been built for  him. Prior to the time for  performance plaintiff 
advised defendant he could not finance the  purchase and suggested 
tha t  the parties sell the property themselves, without the intervention 
of a real estate agent, so t h a t  each could get  his money back. Plaintiff 
testified t h a t  defendant said, "let's see what  we can get  out of it," 
and t h a t  "we all agreed not to t u r n  i t  over to a real estate dealer." 
Plaintiff's evidence fur ther  tended to show tha t  defendant later sold 
the property through a real estate agent  for  a n  amount insufficient 
fo r  plaintiff t o  recover the sums theretofore pu t  into the property by 
him. Held: The evidence is insufficient to show a contract to sell a t  a 
price a t  which each of the parties could get  back all money put  lnto 
the property, and fur ther ,  if such contract had been entered into, 
there was no evidence of any  consideration to support it. 

APPEAL by plaintiff from Sharp, Special Judge, June Special 
Civil Term 1957 of MECKLENBURG. 

This is a civil action to recover from the defendant for cer- 
tain losses alleged to have resulted from the failure of the de- 
fendant to mitigate damages. 

On or about 19 August 1955 the plaintiff contracted with the 
defendant and one H. H. Brecht to buy for him Lot No. 1 in 
Block H, Sherwood Forest, Section 2, in Sharon Township, 
Mecklenburg County, known as  5201 Addison Drive, for the 
sum of $5,000, and to construct a house thereon for the plain- 
tiff according to his plans and specifications. Plaintiff agreed to 
pay the defendant and Brecht $5,000 for the lot (title to which 
the defendant took in his name) and to pay the actual cost of 
the construction of the house, plus ten per cent of the actual 
construction cost as a profit to the builders. (Mr. Foppe financed 
the project and Mr. Brecht was the contractor.) Upon comple- 
tion of the house and payment therefor the property was to be 
conveyed to the plaintiff. 

The plaintiff alleges that, pursuant to said agreement, he paid 
for certain work and materials that went into the construction 
of the house, including $1,000 on the lot, the sum of $3,954.54, 
and for certain appliances placed in the house, the sum of 
$1,276.16, making a total expenditure of $5,230.70. 

About the middle of February, and before the completion of 
the house the latter part of February or the first part of March 
1956, the plaintiff informed the defendant and Mr. Brecht that 
he would not be able to comply with the terms of his contract. 
He alleges in his complaint that he notified the defendant and 
Mr. Brecht of his inability to carry out his contract, whereupon 
"it was agreed between all three parties that each personally 
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without the aid of a real estate broker, would t ry to sell the 
property and that the highest net offer would be accepted so 
that each of the parties would get their money back, with the 
plaintiff taking the first loss should the highest net offer not 
leave anything for him after the defendant and Mr. Brecht * * * 
recovered their money, plus Mr. Brecht's 10% commission." 

Plaintiff further alleges that he obtained a purchaser who 
was ready, willing and able to buy the property a t  a net price 
of $40,000 and to pay extra for the rugs, drapes, etc., purchased 
a t  the Mecklenburg Furniture Shops and for which payment 
had not been made. 

The defendant in his answer alleges that the actual cost of 
the house and lot was $40,201.37 and that he paid this amount 
therefor in full. The defendant admits that in order to mitigate 
his own damages by reason of the breach of the original con- 
tract by the plaintiff, H. H. Brecht and the defendant agreed 
with the plaintiff to undertake to find a purchaser for the prop- 
erty a t  the best possible price, but denies that they agreed not 
to employ the services of a real estate agent. 

The only evidence offered in support of the allegations in 
plaintiff's complaint was his own testimony together with cer- 
tain exhibits. His evidence tends to show that he paid for various 
items of materials, fixtures, etc., that went into the house. He 
does not contend that the defendant and Mr. Brecht breached 
the original contract in any respect. In fact, he testified, "They 
fulfilled their contract and completed the house. But I was un- 
able to purchase the house and breached my contract." He fur- 
ther testified that approximately a week after he found he 
could not carry out his contract, he found a purchaser who made 
a firm offer for his house, as a home for his son, in the sum of 
$40,000 and further agreed to pay the Mecklenburg Furniture 
Shops for the rugs, drapes, etc., which had been purchased for 
the house. This offer, the plaintiff testified, was made orally and 
submitted to the defendant and Mr. Brecht over the telephone, 
and the defendant informed the plaintiff "that Brecht said he 
doesn't want to deliver a t  that price, that we could get more 
money." About a week later, the defendant and the plaintiff 
went to see the plaintiff's prospective purchaser and offered him 
the property for $40,000 and they were informed by him that 
he was not interested; that he had made other arrangements 
for a home for his son. Finally, the property was sold on 16 
May 1956 by the defendant and Mr. Brecht for $40,000 and they 
paid therefrom a commission of $1,250.00 to a real estate agent 
for making the sale, and $3,116.18 for the drapes, rugs, etc., 
purchased from the Mecklenburg Furniture Shops. 
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The plaintiff's testimony, bearing on the alleged contract for 
the  sale of the house, was as  follows: "I went to Mr. Brecht and 
Mr. Foppe and said I could not finance this house on account of 
the New York firm has failed to complete negotiations on my 
Company. I said let's t r y  to sell the house and don't turn  i t  over 
to a real estate agent. All of us can get our money out of it." 
Plaintiff further testified that  the defendant in reply said, 
"* * * let's see what we can get out of it. We all agreed not to 
turn  i t  over to a real estate dealer and we would work on i t  
ourselves." 

On cross-examination the plaintiff testified, "When I found 
out that  I couldn't go through with the contract and I had to 
break it, I went to Mr. Foppe and Mr. Brecht and we talked 
over the situation. It was then agreed that  in order to mitigate 
the loss to Mr. Foppe and Mr. Brecht that  we would all t r y  to 
find another buyer. It was agreed that  the house would be sold 
with the equipment in it. * * * The equipment was all installed 
when I agreed to sell the house to another buyer for the highest 
price." 

A t  the close of plaintiff's evidence the defendant moved for  
judgment as  of nonsuit. The motion was allowed and from the 
judgment entered the plaintiff appeals, assigning error. 

J. M. Scarborough, for  plaintiff appellant. 
Blakeney & Alexander, J. W. Alexander, Jr. 
Ernest  W. Machen, Jr . ,  for  defendant appellee. 

DENNY, J. The amount which the plaintiff seeks to recover 
in this action, to wit, $5,230.70, is the exact amount he claims 
to have invested in labor and materials that went into the con- 
struction of the house, including $1,000 paid on the purchase 
price of the lot, plus the cost of certain appliances which were 
installed in the house. 

It is settled law that  where a party agrees to purchase real 
estate and pays a par t  of the consideration therefor and then 
refuses or  becomes unable to comply with the terms of his con- 
tract, he is not entitled to recover the amount theretofore paid 
pursuant to its terms. Rochlin, v. Const~uction Co., 234 N.C. 443, 
67 S.E. 2d 464; Improvement Co. v. Guthrie, 116 N.C. 381, 21 
S.E. 952; 31 A.L.R. 2d 118, Anno.-Vendee's Recovery of Pur- 
chase Money; 55 Am. Jur., Vendor and Purchaser, section 535, 
page 927; 92 C.J.S., Vendor and Purchaser, section 554 (a),  
page 566. 

In  view of the facts disclosed on this record, it is clear that  
the plaintiff is not entitled to recover anything from the defend- 
an t  as a refund of the amount paid under the contract before 
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its breach. However, the plaintiff contends in his brief that  un- 
der these facts and circumstances, when i t  became known to the 
defendant that  he was unable to carry out his contract to buy 
the house and lot, the defendant then owed him the duty to 
minimize or  eliminate the damages. This contention is based on 
the claim that  the plaintiff produced a purchaser who was will- 
ing and able to buy the property a t  a price which he contends, 
if the offer had been accepted, would have been sufficient to re- 
imburse the defendant and the plaintiff for their respective 
investments in the house and lot. 

We think the plaintiff has attempted to base his cause of 
action on the equitable doctrine of mitigation of damages, grow- 
ing out of the breach of the original contract, and of an  alleged 
breach by the defendant of a contract allegedly entered into by 
the parties with respect to the sale of the house and lot after  
plaintiff had breached the contract for the purchase of the 
property. 

Ordinarily, the equitable doctrine of mitigation of damages 
is a defense to an action in which the plaintiff seeks to recover 
for damages allegedly caused by a breach of duty on the part of 
defendant and does not constitute a cause of action. As stated 
in Sutherland, Damages, Volume 1, 4th Edition, section 149, 
page 458, "Mitigation of damages is what the expression im- 
ports, a reduction of their amount; not by proof of facts which 
are a bar to a part  of the plaintiff's cause of action, or a justifi- 
cation, nor of facts which constitute a cause of action in favor 
of the defendant; but rather of facts which show that  the plain- 
tiff's conceded cause of action does not entitle him to so large 
an amount as  the showing on his side would otherwise justify 
the jury in allowing him." (Emphasis added.) See Lane v. R.R., 
192 N.C. 287, 134 S.E. 855, 51 A.L.R. 1114 ; Johnson v. R.R., 184 
N.C. 101, 113 S.E. 606, 25 A.L.R. 910; Brewington v. Loughran, 
183 N.C. 558, 112 S.E. 257, 28 A.L.R. 1543. 

Finally, as to the alleged contract to sell the property to a 
third party, after the plaintiff had informed the defendant and 
Mr. Brecht of his inability to purchase the property, and to ac- 
cept the highest net offer so that  each of the three parties, 
"would get their money back that  had been put in the prop- 
erty," we do not think the evidence offered by the plaintiff is 
sufficient to show that  such a contract was entered into, and we 
so hold. Moreover, if such a contract had been entered into, there 
is no evidence of any consideration to support it. Jordan v. 
Maynard, 231 N.C. 101, 56 S.E. 2d 26; Stonestreet v. Oil Co., 
226 N.C. 261, 37 S.E. 2d 676 ; Coleman v. Whisnant, 225 N.C. 
494, 35 S.E. 2d 647. 
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As we have already pointed out, when the plaintiff breached 
his contract for the purchase of the house and lot, the defend- 
ant, under the facts disclosed on this record, was under no legal 
obligation to refund to him that portion of the consideration 
theretofore paid pursuant to the terms of the contract. Conse- 
quently, when the plaintiff breached the contract, the defend- 
ant and Mr. Brecht had the right to dispose of the property as 
they saw fit. However, if the defendant or Mr. Brecht should 
institute an action against the plaintiff to recover damages re- 
sulting from the plaintiff's breach of the original contract, the 
plaintiff would have the right to set up in mitigation of the 
damages claimed, the failure, if any, on the part of Mr. Foppe 
and Mr. Brecht to exercise due diligence in order to minimize 
the present plaintiff's loss by reason of his breach of such con- 
tract. 

The judgment of the court below is 
Affirmed. 

LAURA FALLINS v. DURHAM L I F E  INSURANCE CO. 

(Filed 30 October, 1967) 

1. Insurance s 41- 
In  a n  action on a n  accidental death policy, the burden is on plain- 

tiff to prove t h a t  insured met his death by bodily injury effected di- 
rectly through external, violent and accidental means, within the 
coverage of the policy, and, upon such a showing, the burden is upon 
insurer to prove defenses under the exclusion clauses, such a s  tha t  
insured's death resulted directly or indirectly from insured's partici- 
pation in, o r  attempt to commit a n  assault o r  a felony, or violence in- 
tentionally inflicted by another. 

2. Insurance $ 38- 
Death is "effected by accidental means" if in the line of proximate 

causation the act, event, o r  condition from the standpoint of the in- 
sured person is unintended, unexpected, unusual, or unknown. The 
unintended acts of the insured a r e  deemed accidental, a s  well a s  the 
acts of another person, when done without the consent of insured un- 
less they a r e  provoked and should have been expected by insured. 

3. Insurance 8 41- 
Plaintiff's evidence tending to show tha t  insured was engaged in a 

fight with another boy when the uncle of the other boy shot in their 
direction for  the purpose of frightening them into stop ing their 
fight, and that  insured was hit and mortally wounded by tRe shot, is  
sufficient to go to the jury and support i ts  finding t h a t  the death of 
insured was effected by external, violent and accidental means. 
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F a L L I N s  V .  INSURANCE CO. 

4. Same-Evidence held not to  warrant  nonsuit on defense t h a t  insured's 
death resulted from his participation in assault. 

The evidence disclosed tha t  insured and another boy were fighting 
when the uncle of the other boy shot in their direction for  the purpose 
of frightening them into stopping their fight, resulting in the fatal  
injury of insured. There was no evidence tha t  either par ty to the 
fight used or attempted to use any weapon or tha t  any injury was 
threatened or  anticipated by them or  that  insured was the aggressor 
under circumstances which rendered serious injury or death likely. 
Held: The evidence does not war ran t  nonsuit under the exclusion 
clause of the policy on the ground that  insured's death resulted di- 
rectly or indirectly from his participation in a n  assault. 

5. Sam+ 
The evidence disclosed t h a t  insured and another boy. were fighting. 

The uncle of the other boy testified that  he shot in thelr direction for 
the purpose of frightening them into stopping their fight, but that  he 
did not intend to injure either of them. Held: The evidence does not 
war ran t  nonsuit under the exclusion clause of the policy on the ground 
tha t  insured's death resulted from violence intentionally inflicted by 
another, since under the testimony the uncle, although he intentionally 
fired the shot, did not intend to inflict any injury. 

6. Appeal and Error  § 42- 
A party may not con~plain of a n  asserted error  in the charge which 

is favorable to  him. 

APPEAL by defendant from Frizzelle, J., June, 1957 Civil Term, 
CARTERET Superior Court. 

Civil action by the beneficiary against the defendant to re- 
cover benefits under a policy insuring Albert 0. Fallins against 
death by external, violent, and accidental means. The exclusion 
clause provided: "Insurance under this policy shall be null and 
void if the insured's death resulted directly or indirectly from 
any of the following causes: . . . (d)  participating in or attempt- 
ing to commit an  assault or felony, (e) violence intentionally in- 
flicted by another person." Only two witnesses testified in the 
case: The plaintiff, that  she gave notice, and Levi Williams. 
The latter testified: "On December 31, 1954, I was told my 
nephew, Abraham, was fighting down behind a telephone pole. 
I did not know with whom he was fighting. My nephew is about 
19 years old and about the same age as Albert Fallins, the de- 
ceased. I took my rifle out of the house and shot a t  the telephone 
pole which was about 50 feet away from me. . . . Albert and Abra- 
ham were about two or three feet behind the pole. I aimed near 
the bottom of the telephone pole, about four feet from the 
ground. My intent on firing the rifle was to part  Abraham and 
Albert. However, a t  the time I didn't know it was Albert. Me 
wouldn't have done i t  for nothing. I fired the rifle to make them 
part. I t  was about 7:30 a t  night and it was dark. . . . Alberta 
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Fair came running in the house and said, 'Her tell they had been 
down there fighting and didn't say who it was.' " 

The defendant moved for a nonsuit a t  the close of the plain- 
tiff's evidence. The court overruled the motion and the defend- 
ant excepted. The defendant did not offer evidence. The court 
submitted the following issues which the jury answered as in- 
dicated : 

"1. Was the death of Albert Fallin(s) effected directly 
through external, violent and accidental means? 

Answer: Yes. 
"2. Did the death of Albert Fallin(s) result directly or 

indirectly from participating in or attempting to commit 
an assault? 

Answer: No. 
"3. Did the death of Albert Fallin(s) result directly or 

indirectly from violence intentionally inflicted by another 
person? 

Answer: No." 

The fourth issue, as to the amount of recovery, if any, was an- 
swered by consent. 

The defendant submitted a request for instructions which 
amounted to a peremptory charge in its favor and which the 
court refused. From the judgment in accordance with the ver- 
dict, the defendant appealed. 

George W. Ball, George M. Womble, 
By: G .  M. Womble, for defendant appellant. 
C. R. Wheatly, Jr., for plaintiff, appellee. 

HIGGINS, J. The defendant's exception to the instructions and 
its motion for nonsuit raise the same question-the sufficiency 
of the evidence to go to the jury. 

In cases of this character "the plaintiff, to establish a prima 
facie case, must prove (1) the existence of the contract or 
policy sued on; (2) the death of the insured or the happening 
of the event provided for in the policy, and the giving of notice 
and proof of death (or other event), as required by the policy. 
On the other hand, the burden is on the company to show a 
violation of conditions avoiding an otherwise valid policy, or 
exceptions in the policy which limit the liability of the com- 
pany." Collins v. Casualty Co., 172 N.C. 543, 90 S.E. 585. The 
burden is on the plaintiff to show the insured met his death by 
bodily injury effected directly through external, violent, and 
accidental means, and upon such a showing the defendant can 
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relieve itself of liability by showing the insured's death resulted 
directly or  indirectly from (d)  participating in, or attempting to 
commit an  assault or  a felony, or  (e) violence intentionally in- 
flicted by another. 

The only witness (except as to proof of loss) was Levi Wil- 
liams, who testified in substance that  upon being told his 
nephew and some other boy were fighting, fired his rifle a t  a 
telephone pole for the purpose of stopping the fight. "Me 
wouldn't have done i t  for nothing. Me wanted to stop them from 
fighting. . . . Me did that  so they would hear that  so that  would 
make them stop fighting." 

There was no evidence the insured was the aggressor in the 
fight or that  he brought i t  on;  no evidence that  either was hurt  
or  in danger. Williams, according to his testimony, intentionally 
fired a rifle at the telephone pole in order to stop the fight, but 
with no intent to injure either participant. The jurors heard 
the story. They observed the witness when he told it. They 
weighed the testimony and found for the plaintiff on all issues. 
Does the evidence show that  death was effected by accidental 
means? 

An injury is "effected by accidental means" if in the line of 
proximate causation the act, event, or condition from the stand- 
point of the insured person is unintended, unexpected, unusual, 
or unknown. The unintended acts of the insured are deemed 
accidental. Injuries caused to the insured by the acts of another 
person, without the consent of the insured, are held due to acci- 
dental means unless the injurious acts are  provoked and should 
have been expected by the insured. Vance on Insurance, 3rd ed., 
Sec. 181, p. 947; Warren v. Ins. Co., 215 N.C. 402, 2 S.E. 2d 17;  
Powers v. Ins, Co., 186 N.C. 336, 119 S.E. 481; Ziolkowski v. 
Continental Casualty Co., 365 Ill. 594; Franchebois v. New York 
Life Ins. Co., 171 La. 358, 131 So. 46 ; Hutson v. Continental Cas- 
ualty Co., 142 Miss. 388, 107 So. 520; Eagan v. Prudential Ins. 
Co. (Mo.) 107 S.W. 2d 133; Price v. Occidental Life Ins. Co., 169 
Cal. 800, 147 p. 1175; Goldfeder v. Metropolitan Life Ins. Co., 
280 N.Y.S. 552; Mutual Life Ins. Co. v. Distretti, 159 Tenn. 138; 
Mutual Ben. Health & Accident Ass'n. v. Ryde?., 166 Va. 446, 
185 S.E. 894; Nalty v. Federal Casualty Co., 245 Ill. App. 180. 

Under the foregoing authorities, the plaintiff's evidence was 
sufficient to go to the jury and to support its finding that  the 
death of the insured was effected directly through external, vio- 
lent, and accidental means. That finding brought the insured 
within the coverage of the policy. 

The defendant contended, however, that  the insured's death 
resulted directly or indirectly from (d)  his participating in an  
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attempt to commit an  assault or felony, or (e) from violence 
intentionally inflicted by another person. The court submitted 
appropriate issues, both of which were answered for  the plain- 
tiff. These issues arose under the exclusion clauses of the policy. 
As to them, the burden of proof was on the defendant. MacClure 
v. Casualty Co., 229 N.C. 305, 49 S.E. 2d 742; Pearson v. Pear- 
son, 227 N.C. 31,40 S.E. 2d 477. Ordinarily, the question whether 
a party has carried the burden of proof is for the jury. 

I n  this case the insured was not injured by his adversary in 
the fight but by a stranger to i t  who shot, or claimed he shot, 
only to frighten the boys into stopping their fight. There is 
nothing in the evidence to indicate that  either participant in 
the fight could reasonably expect to be killed by a "crackpot" 
who thought by shooting into a telephone pole he could stop a 
boyish fight. There is no suggestion in the evidence that  either 
party to the fight used, or attempted to use any weapon, or that  
any injury was threatened or anticipated by either of the boys. 
The evidence in this case is insufficient to call into play the 
aggressor defense doctrine. Evidence is lacking that  the insured 
was the aggressor in an  affray under circumstances which ren- 
dered serious injury or death likely. Clau c. Ins. Co., 174 N.C. 
642, 94 S.E. 289. 

The defendant has contended that notwithstanding the un- 
favorable verdict on the first and second issues, nevertheless the 
jury should find the insured's death resulted from ~ i o l e n c e  i n -  
tentionally inflicted by another pemon. While all the evidence 
is to the effect that  Williams intentionally fired the rifle, it is 
likewise to the effect he did not intend to injure either partici- 
pant. The story may or may not be true, but that  was for the 
jury. 

In  the case of Epps  v. Gate Ci ty  L i f e  171s. CO., 201 X.C. 695, 
161 S.E. 211, cited by the defendant, in denying liability this 
Court said: "It is immaterial that  the officer did not intend to 
kill the insured; he did intend to  shoot him and this  was the act 
that  caused his  death." (emphasis added). In the Epps case the 
officer intentionally shot the insured. In this case the witness 
z~nintentionallz~ shot the insured. In  order to come within the 
exclusion clause in the policy, the violence must be intentionally 
inflicted. It was so inflicted in the Epps case ; likewise in TVar~e?z 
v. Ins. Co., 219 N.C. 368, 13 S.E. 2d 609. I t  was not zo inflicted 
in this case. Where a provision of the policy excludes intentional 
injury i t  is the intention of the person inflicting the injury that  
is controlling. 45 C.J.S., sec. 772, p. 800. 

The defendant brings forward under proper assignments of 
error a number of exceptions to the charge. The Assignment No. 
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7, based on Exception No. 7, relates to the charge on the first 
issue. After properly charging as to the burden of proof and to 
the facts necessary to be found in order to answer that issue, 
"yes," nevertheless, the jury might still answer the issue "no" 
if it found the killing was intentional. Properly, the latter part 
of this charge involved the third issue. The defendant cannot 
complain, therefore, because it had the benefit of the charge on 
intentional killing on both issues. The court presented the con- 
tentions of the parties fairly. I t  charged in substantial accord 
with the principles of law herein expressed as applicable to the 
case. No error of substance appears. 

No error. 

WILLIAM K E N N E T H  BRANON v. NANCY ANGEL BRANOS 

(Filed 30 October, 1957) 

1. Divorce and Alimony 5 12- 
In  the husband's action for  absolute divorce on the ground of adul- 

tery the wife is entitled to alimony pendente  l i t e  under the conlmon 
law unless she answers and defends in bad faith, notwithstanding tha t  
she files no cross-action. 

2. Samc- 
In the husband's action for absolute divorce on the ground of adul- 

tery, the finding of the court, af ter  hearing evidence of the parties, 
t h a t  her answer properly verified and denying the alleged adultery. 
was made in good faith, is sufficient without any specific finding on 
the question of adultery. 

3. Same- 

While provision for the wife pendente  l i te  in her husband's action 
for  absolute divorce on the ground of adultery, defended by her in  
good faith, is  proper only when she does not have sufficient inde- 
pendent means for  her subsistence and for  defending the action, the 
findinp in this case, supported by evidence, is sufficient predicate for 
the court's order tha t  he pay her subsistence and counsel fees pendej! te  
l i t e .  

APPEAL by plaintiff from Crissman, J., May 20, 1957, Civil 
Term, of FORSYTH . 

This action was instituted March 25, 1957, by plaintiff (hus- 
band) for an absolute divorce on the ground of adultery. G.S. 
50-5. 

Defendant, a minor, is represented herein by guardian ad 
litem. By answer, filed in her behalf and verified by her guardian 
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ad litem, and also by separate affidavit, defendant denied plain- 
tiff's allegations as to adultery. 

The hearing to which the appeal relates was on defendant's 
motion, made in her behalf by her guardian ad litem, that de- 
fendant be allowed a reasonable amount for her subsistence 
pendente lite and for counsel fees. After hearing the evidence 
offered by the respective parties, the court, on May 20, 1957, 
made findings of fact and entered the order referred to below. 

In addition to the facts stated above, the court made these 
findings of fact : 

"1. That the plaintiff and the defendant were married 
to each (other) on May 5, 1955 ; 

"2. That they lived together as husband and wife until 
March 19, 1957, a t  which time the defendant separated her- 
self from the plaintiff; 

"3. . . . 
"4. . . . 
"5. . . . 
"6. That the defendant does not have sufficient income 

from her earnings or separate estate for her support and 
to defray the necessary expenses of defending herself in 
this action brought by her husband." Plaintiff's Exception 
No. 1 is to this finding of fact. 

"7. That the answer of the defendant is made in good 
faith. 

"8. That the defendant as a matter of law is entitled to 
(alimony or subsistence, pendente lite and attorney fees.)" 
Plaintiff's Exception No. 2 is to the portion of this finding 
of fact in parentheses. 

"9. That the plaintiff is gainfully employed as a boarder 
a t  the Adams-Millis Hosiery Mills in Kernersville, North 
Carolina, and in the period January 1, 1957, to May 11, 
1957, earned approximately $454 net take-home pay for 
part-time work. 

"10. That Ten ($10) Dollars per week as alimony or 
subsistence pendente lite and One Hundred Fifty ($150) 
Dollars attorney fees to the defendant for her necessary 
expenses in defending this action are just and reasonable 
under the circumstances and conditions subsisting." 

Based on these findings of fact, Judge Crissman ordered that 
plaintiff pay to the clerk, during the pendency of this action, 
the sum of $10.00 per week, beginning Monday, May 27, 1957, 
for the use and benefit of defendant, and that he pay to the clerk 
the additional sum of $150.00, payable a t  the rate of $10.00 per 
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week, beginning Monday, May 27, 1957, for the use and benefit 
of defendant's counsel. Plaintiff excepted to this order (Excep- 
tion No. 3) and appealed therefrom. 

Buford T. Henderson for plainti#, appellant. 
Douglas Dettor and Morris Prince for defendant, appellee. 

BOBBZTT, J. Plaintiff has charged defendant with adultery and 
is prosecuting this action for an absolute divorce on that ground. 
Defendant's position is strictly one of defense. She seeks no 
affirmative relief. All that she asks is that she be provided with 
such amount for her subsistence pending trial and for counsel 
fees as is reasonable to enable her to conduct her defense to 
plaintiff's action. 

In Briggs v. Briggs, 215 N.C. 78, 1 S.E. 2d 118, the husband's 
actibn for absolute divorce was on the ground of two years 
separation. The wife, as a defense, alleged that plaintiff's own 
wrongful conduct brought about and caused the separation. As 
succinctly expressed by Barnhill, J. (later C.J.) : "The plaintiff 
by his suit seeks to deprive the defendant of her legal right to 
support from him. He must furnish her with the necessary 
funds with which to defend the action and to support herself 
pending the litigation." The court's order requiring plaintiff to 
make certain payments for these purposes was affirmed. 

Defendant's right to an allowance for her subsistence pend- 
ing trial and for counsel fees is not derived from G.S. 50-15 or 
from G.S. 50-16 but is grounded on the common law. Medlin v. 
Medlin, 175 N.C. 529, 95 S.E. 857; Ilollozuay 2. Hollozuay, 214 
N.C. 662, 200 S.E. 436; Briggs v. Brigys, suppva,; Oliver v. Olive?-, 
219 N.C. 299, 13 S.E. 2d 549; Welch 2,. Welch, 226 N.C. 541, 39 
S.E. 2d 457; Cameron v. Cameron, 232 N.C. 686, 61 S.E. 2d 913; 
Johnson v. Johnson, 237 N.C. 383, 75 S.E. 2d 109 ; Bolin v. Bolin, 
242 N.C. 642, 89 S.E. 2d 303. Cases prior to Medlin v. Medlin, 
supra, which expressly overruled Reeves v. Reeves, 82 N.C. 348, 
are discussed by Hoke, J. (later C.J.), in his opinion in the 
Medlin case. 

True, where the wife is charged with adultery, before she is 
entitled to such allowance, the court must find as a fact that her 
denial under oath of the alleged adultery was made in good 
faith;  and before making this determination the court must 
hear the evidence of the parties. Hollozoay v.  Hollozoay, supra. 
As to this, Judge Crissman's finding is deemed sufficient; and 
this finding, as well as the findings to which plaintiff excepted, 
are sufficiently supported by competent evidence. 
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The reason underlying the common law rule applicable here 
is stated by Barnhill, J. (later C.J.j, in Holboway v. Holloway, 
supra, a s  follows : 

"Following the decision in Medlin v. Medlin, supm, this Court 
proceeds upon the theory that  i t  would be manifestly unfair to 
permit a husband to maintain an  action which might well stig- 
matize his wife with foul imputation or  deprive her of her mar- 
ital rights without a t  the same time requiring him to furnish 
the necessary funds to enable her to so defend the action as  to 
bring about a fa i r  investigation of the charges and a just deter- 
mination of the issues. Unless he does so the court will withhold 
its aid from him. Unless she answers and defends in bad faith 
she will not be deprived of the support due her from her hus- 
band until a jury has determined the issues adversely to her in 
a trial in which she has had a fa i r  opportunity, and reasonable 
means with which, to defend herself." 

Of course, a s  stated in Oliver v. Olive?,, supra, defendant's 
right to a n  allowance for  her subsistence pending trial and for 
counsel fees "is predicated upon a finding that  the wife is with- 
out sufficient means to cope with her husband in presenting 
their case before the court." I n  the Oliver case, defendant's 
motion was denied, the court "finding as  a fact that  the defend- 
a n t  is not without sufficient means whereon to subsist during 
the prosecution of the suit and to defray the necessary and 
proper expenses thereto, b u t .  . . has equal, if not greater, means 
of support than the plaintiff . . ." Suffice to say, the findings 
upon which Judge Crissman based his order a re  entirely dif- 
ferent. 

Plaintiff cites many cases in support of his contention that  
defendant has neither alleged nor proved facts sufficient to con- 
stitute a cause of action for  absolute divorce, for divorce from 
bed and board or  for  alimony without divorce. The cited cases 
a re  not in point. Defendant makes no contention that  she al- 
leged or proved such a cause of action for affirmative relief. 

Plaintiff instituted and now prosecutes this action ; and de- 
fendant, confronted by plaintiff's charges of adultery, which she 
in good faith denies under oath hnd intends to contest a t  trial, is 
entitled to have such provision made for her pendente Iite 
will enable her to meet plaintiff's challenge on even terms. I n  
the words of Hoke, J. (later C.J.), in lllcdlin v. Medlix,  supva, 
"right, reason and approved precedent are in support of his 
Honor's ruling." 

A t  the trial, if plaintiff prevails, the judgment will be one of 
absolute divorce in his favor;  and if defendant prevails, the 
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judgment will do no more than deny to plaintiff an absolute 
divorce. 

The order of Judge Crissman was entered May 20, 1957. Per- 
haps, if plaintiff had not appealed from said order, a final judg- 
ment, after trial to a jury on the issues raised by the pleadings, 
would have been entered before now. 

Affirmed. 

MAUD G. WHITTED, EY HER GUARDIAN, RIALCOM L. GRADY, PETI- 
TIONER, V. MELVIN M. WADE AND WIFE, KATRINE P. WADE;  
YVONNE WADE. A MINOR: WILLIAM MELVIN WADE. A MINOR: 
MABE-HITTED, SALLIE WHITTED, JOE  GRAY WHITTED 
AND WIFE, SHIRLEY WHITTED; FRANCIS ODOM AND HUSBAND, 
NORWOOD ODOM; ORMAND WHITTED, A MINOR; LESLIE RAY 
WHITTED, A MINOR; WILLIE W. TURNAGE AND HUSBAND, JOHN 
TURNAGE; TEMESIA W. BENTON A N D  HUSBAND, WILLIAM F. 
BENTON; WINNIE 11'. DAVIS AND HUSBAND, ROBERT DAVIS; 
WILLIAM WHITTED AND WIFE, PAULINE M. WHITTED;  AND 
.4LL OTHER CHILDREN IN  ESSE OR WHO MAY BE HERE- 
AFTER BORN TO T H E  MARRIAGE BETWEEN T H E  SAID KAT- 
RINE P. WADE A N D  MELVIN M. WADE;  A N D  ANY AND ALL 
OTHER PERSONS INTERESTED IN THE PROPERTIES O F  
WILLIAM G. WHITTED, DECEASED. 

(Filed 30 October, 1957) 

Wills 3 40--Guardian for wife, insane a t  time of husband's death, may 
file dissent more than six months after proof of will. 

Dower is a common law right,  and G.S. 30-1 is not a n  enabling stat- 
ute but a s ta tute  of limitations prescribing the time within which the 
widow may protect her dower by dissenting from the will of her hus- 
band divesting her of such right, and therefore G.S. 1-17 is applicable 
in proper cases, so that  when a widow is insane a t  the time of the 
death of her husband and remains incompetent, a guardian for her, 
although not appointed unttl more than six months af ter  the will of 
the husband was proved, may, upon his appointment, file on her be- 
half a dissent to the husband's will and institute a special proceeding 
fo r  the allotment of dower and for  a n  accounting of rents and profits. 

APPEAL by defendants from Moore, J. (Clifton L.) a t  Febru- 
ary Term 1957, of LENOIR. 

Special proceeding for allotment of dower and for an account- 
ing of mesne profits. 

The parties stipulated to the following facts: " (1) That Maud 
G. Whitted and William G .  Whitted were lawfully married on 
December 25, 1917. 
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"(2) That on May 26th, 1941, Maud G. Whitted was adjudged 
to be mentally incompetent in a proper proceeding before the 
Clerk of Superior Court of Lenoir County and was immediately 
committed to the North Carolina State Hospital for the Insane. 

"(3) That since the date of her commitment the said Maud 
G. Whitted has remained continuously confined in said hospital 
and is now and has been since said date continuously insane and 
thereby incompetent. 

"(4) That on July 20th, 1952, the said William G. Whitted 
died a resident of Lenoir County, North Carolina. That a paper 
writing propounded a s  the last will and testament of the said 
William G. Whitted was admitted to probate by the Clerk of 
Superior Court of Lenoir County on the 22nd day of July, 1952. 

"(5) That a t  the time of the death of the said William G. 
Whitted he was married to the said Maud G. Whitted who sur- 
vived him as his widow. 

"(6) That William G. Whitted died seized of the properties 
(lands) described in the complaint. 
" (7) That no dissent was filed to said will within six months 

of the date of the probate. 
"(8) That on the 7th day of August, 1956, Malcom L. Grady 

was appointed Guardian for the said Maud G. Whitted and on 
the 7th day of August, 1956, filed on her behalf a dissent to the 
purported will of William G. Whitted, and also on the same 
date instituted this action. That the said Malcom L. Grady is 
now and has been since August 7, 1956, the duly appointed and 
acting Guardian of Maud G. Whitted. 

" (9) That the defendants Melvin M. Wade, Katrine P. Wade, 
Yvonne Wade and William Melvin Wade, having been duly 
served with process, and said defendants, together with the 
Guardian ad litem for any other children in esse or who may 
hereafter be born to the marriage between Katrine P. Wade and 
Melvin M. Wade, have filed an answer in this cause. That the 
defendants Ormand Whitted and Leslie Ray Whitted have filed 
answer admitting the allegations of the petition, but the other 
named defendants in this action have failed to answer within the 
time provided by law and have not requested nor been given 
extension of time to so answer or otherwise plead." 

The cause came on for hearing before Moore, Clifton L., Judge 
of Superior Court, presiding, upon the facts so stipulated. 

And upon consideration thereof the court makes the following 
conclusions of law : 

"1. An insane person may not be guilty of laches under 
the facts and circumstances of this case. 

"2. That G.S. 30-1 is not an enabling act, but is a Stat- 
ute of Limitations. Dower is a common law right accruing 
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to a widow, and when she is about to be divested of that  
right by the will of her husband, the law accords her a 
period of time within which to proceed in a court of law 
to protect and retain the right. G.S. 30-1 does not extin- 
guish the right, but limits the time in which she might 
resort to the courts to enforce it. Hinton v. Hinton, 61  N.C. 
410. 

"3. That since G.S. 30-1 is a statute of limitations, G.S. 
1-17 applies to this case. The plaintiff has been continuously 
under disability because of insanity since 1941, and was, 
therefore, under disability a t  the time this action accrued. 
(G.S. 1-20.) 

"4. That the neglect of kindred or parties having an in- 
terest in plaintiff's recovery in this action in failing to have 
a guardian qualified for her and failing to have the guard- 
ian dissent from the will within the six months limited by 
G.S. 30-1, cannot be imputed to plaintiff or affect her rights 
herein. 

"5. That plaintiff is not barred by G.S. 30-1 or laches 
from dissenting from the will of her late husband, or from 
having dower alloted in the lands of which he died seized, 
or from demanding an accounting for rents and profits be- 
cause of her vested unalloted dower in said lands." 

From these conclusions of law the court "Ordered, Adjudged 
and Decreed : 

"(1) That the Clerk of the Court of Lenoir County pro- 
ceed with allotment of plaintiff's dower in the lands of her 
late husband, Wm. G. Whitted, and insofar as  this action 
relates to such allotment, i t  is remanded to said Clerk for 
proper proceedings. 

"(2) That this cause is retained for an accounting for 
rents and profits, if any, accruing to plaintiff because of 
her dower interest in the lands of her said late husband." 

Defendants Melvin M. Wade, Katrine P. Wade, Yvonne Wade 
and William Melvin Wade, Melvin M. Wade, Guardian ad litem 
for Yvonne Wade and William Melvin Wade, minors, and Guard- 
ian ad litern for  the children in esse or who may hereafter be 
born to the marriage between Melvin M. Wade and Katrine P. 
Wade, excepted thereto and appeal therefrom to Supreme Court, 
and assign error. 

Wallace & Wallace for. plaintiff appellee. 
Jones, Reed & Griffin for  defendants  appellants. 

WINBORNE, C. J.: The question involved on this appeal is 
stated by appellant substantially in this manner: Is  the plain- 
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tiff barred by G.S. 30-1 or by laches from dissenting from the 
will of her late husband, William G. Whitted, and from demand- 
ing an allotment of dower in his lands, and from obtaining an 
accounting for rents and profits on account of her alleged dower 
interest therein? It was in this strain that the trial court briefed 
the law, and we hold properly so, in the light of the stipulated 
facts. 

General Statutes 30-1, enacted in 1869, Laws 1868-9, Chap. 
93, Sec. 37, and brought down through the several codifications, 
The Code 2108, Revisal 3080, and Consolidated Statutes 4096, 
in substantial accord, expressly provides that every widow may 
dissent from her husband's will before Clerk of the Superior 
Court of the county in which the will is proved a t  any time 
within six months after the probate; and that the dissent may 
be in person, or by attorney under given circumstances, but that 
"if the widow be an infant, or insane, she may dissent by her 
guardian." 

And this Court, in interpreting and applying this statute, 
G.S. 30-1, in Hinton v. Hinton, 61 N.C. 410, as it then appeared, 
has characterized i t  as a "Statute of Limitation", and not an 
enabling statute. It is said in this connection (1) that dower 
is a common law right accruing to a widow, and when she is 
about to be divested of her right by the will of her husband, the 
law accords her a period of time within which to proceed in a 
court of law to protect and retain the right, and (2) that the 
six months period for dissent as provided in G.S. 30-1 is not 
a condition precedent to the right, but merely limits the time 
in which she may resort to the courts to enforce it. 

Since, therefore, G.S. 30-1 is a statute of limitation, G.S. 1-17 
applies to this case. This statute, G.S. 1-17, provides that "a 
person entitled to commence an action * * * who is a t  the time 
the cause of action accrued * * * insane * * * may bring his 
action within the times herein limited, after the disability is 
removed, except in an action for the recovery of real property, 
or to make an entry or defense founded on the title to real 
property, or to rents and services out of the same, when he 
must commence his action, or make his entry, within three years 
next after the removal of the disability, and at  no time there- 
after." 

In this connection the appellee contends, and properly so, that 
construing G.S. 30-1, the Hinton case, supra, and G.S. 1-17 to- 
gether, i t  would appear that an insane widow is not barred by 
the statute of limitations, but may bring the action through a 
guardian as provided in G.S. 30-1 within three years after the 
disability is removed pursuant to G.S. 1-17. Compare Richardson 
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v. Justice, 125 N.C. 409, 34 S.E. 441. There this headnote 
epitomizes the opinion: "By statute, Code Sec. 2108, the widow 
is allowed six months in which to dissent from her husband's 
will, nor will she be precluded from the exercise of this legal 
right by any agreement, even under seal, which she may be 
induced by the executor to sign, in ignorance of the condition 
of the estate." 

Here i t  is true no guardian was appointed within six months 
after the will of the husband was proved. Nevertheless, a guard- 
ian for Maud G. Whitted, the widow, on the day of his appoint- 
ment, not only filed on her behalf a dissent to the will of her 
husband, but instituted this special proceeding for allotment of 
dower, and for an accounting of rents and profits as prayed in 
the petition. This appears to be orderly procedure-free from 
error. 

Affirmed. 

EDMOND BRIXSON Y. OLD REPUBLIC L I F E  ISSURANCE COM- 
PANY. 

(Filed 30 October, 1957) 

Insurance 1 38- 
In a n  action on a policy to recover for the permanent loss of the 

entire sight of one of insured's eyes from bodily injury resulting 
solely through external, violent and accidental means, insured's evi- 
dence tha t  his left eye was injured in a fall from a truck and tha t  a s  
a result of such injury he became permanently blind in the Injured 
eye to the extent tha t  he cannot distinguish objects o r  colors or tell 
the difference between day and night, though he can perceive some 
nlovement to the side and discover there is a little light when the 
sun is shining, is sufficient to be submitted to the jury upon the deter- 
minative issue. 

APPEAL by plaintiff from PiuXips, J., March, 1957 Term, 
DUPLIN Superior Court. 

Civil action to recover $2,000.00 benefits under an insurance 
policy in which the defendant contracted to pay that amount to 
the plaintiff for the permanent loss of the entire sight of one or 
both eyes as a result of bodily injury solely through external, 
violent and accidental means. 

The plaintiff testified in substance: On March 28, 1956, while 
he was unloading stumps from a trailer, he fell headfirst from 
the top of the load into the stumps already on the ground and 
received serious head and bodily injuries. "For several weeks 
I couldn't walk, only just drag around. I found out then (7:30 
the night of the accident) that I was blind in my left eye. My 
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left eye was all right before that  day and hadn't given me any 
trouble. . . . I am blind in my left eye, I cannot see, totally 
blind." On cross-examination, plaintiff testified i t  was from 
about 12 o'clock until seven or eight before he discovered the 
loss of vision in his left eye. "I can't look a t  you from here and 
close this eye good and tell whether you are a man or a woman, 
black or white. . . . I can tell there is an object there but i t  will 
be black. I can see the bulk of your body but i t  is right black, but 
I can't tell what i t  is. I can't see when i t  is day or night with 
my left eye. I can discover there is a little light when the sun 
is shining." 

Dr. Dalton, physician and surgeon specializing in diseases of 
the eye, testified: "I examined Edmond Brinson on April 6. Mr. 
Brinson had a hemorrhage back of his left eye. . . . He has no 
useful vision in his left eye. . . . Mr. Brinson can tell day from 
night and he can see an  object when i t  is waved to the side, but 
when he directs his eye towards an  object he doesn't see it." 

Dr. Norris, a medical expert, testified : "I examined the plain- 
tiff on April 7, 1956. In  my opinion the injury received from 
the fall caused blindness in his left eye. . . . I believe the condi- 
tion in his left eye will be total and permanent." 

At the close of plaintiff's evidence the defendant's motion for 
nonsuit was allowed, and from the judgment dismissing the 
action, the plaintiff appealed. 

Grady Mercer, for  plaintiff, appellant. 
Vance B. Gavin, for  defendant, appellee. 

HIGGINS, J. The evidence, in the light most favorable to the 
plaintiff, permits the inference (1) that his left eye was in- 
jured in a fall from a truckload of stumps; ( 2 )  because of the 
injury he is blind in the injured eye to the extent he cannot 
distinguish objects or colors, or  tell the difference between day 
and night, though he can perceive some movement to the side 
and discover there is a little light when the sun is shining; (3) 
that  the condition is permanent. 

The foregoing seems to be a fa i r  summary of the plaintiff's 
evidence, both on direct and cross-examination. His statement 
that  he is totally blind in his left eye is explained by his details 
a s  to his ability to distinguish a little light when the sun is 
shining. Does the evidence make out a case for the jury? 

"The general rule is that  the insured need not be totally blind 
but that  if the insured has lost all practical use of his eyes, he 
is entitled to  recover, although he may still have slight vision 
such as  ability to distinguish between daylight and darkness." 
Vance on Insurance, 3rd ed., Sec. 193, p. 992. "Provisions in 
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accident policies for the payment of a specified indemnity for 
loss of sight are  liberally construed in favor of the insured, and 
within such provisions there is an  entire loss of sight, although 
sight is not completely destroyed, if what sight is left is of no 
practical use or benefit." 45 C.J.S., see. 900, p. 988. 

In  the case of Tracey v. Standard Acc. Ins. Co., 119 Me. 131, 
109 A 490, the Supreme Judicial Court of Maine, in a well con- 
sidered opinion construing a policy similar to the one involved 
here, announced the following rule : 

"The intent and purpose of the policy as a business ~ropos i -  
tion was to indemnify the plaintiff for the  loss of the com- 
plete or 'entire' use of his eye. The 'loss of the entire sjqht' 
of an eye, and the loss of the  entire use of an eye, by blind- 
ness, in practical effect, are precisely the  same. Being a 
business contract, this policy should be construed like any 
other contract with reference to the object, purpose, con- 
ditions, and circumstances. 

"The eye has earning capacity as well as the hand. To in- 
demnify the complete loss of the sight of an eye as an 
earning factor was undoubtedly one of the controlling rea- 
sons for taking the policy. 

"We feel i t  would be unfair to  the company, as well as the 
plaintiff, to impute to  it the intention, by the artful employ- 
ment of a word, to base its liability w o n  the frail and friv- 
olous distinction between ocular ability to discriminate a 
flood of light from total darkness, and without the power 
to distinguish one object from another in the strongest 
light." 

In  the case of Continental Casualty Co. v. Linn, 226 Ky. 328, 
10 S.W. 2d 1079, the Court of Appeals of Kentucky, in constru- 
ing a policy similar to the one involved here, said: 

"The term used must be construed in its plain, orderly, and 
proper sense, and the loss of the use of the member of the 
body is equivalent to the loss of that  member. Can anyone 
doubt that  one who can barely distinguish daylight from 
darkness has lost his entire sight? . . . In Mz~rray  z l .  Aetna 
Life Ins. CO., 243 Fed. 285, where the policy provided for 
the payment of indemnity for the loss of the entire sight of 
one eye, . . . i t  was held that  if by accident the insured 
had irrevocably lost the use and practical sight of the eye. 
although he could distinguish light from darkness . . . he 
was entitled to recover under the policy. Other cases to the 
same effect a re  Tracey v. Standard Acc. Ins. Co., 119 Me. 
131; Watkins v. U .  S. Casualty Co., 141 Tenn. 583." 

To the foregoing authorities may be added the following: Mul- 
cahey v. Brotherhood of Ry. Trainmen, 229 Mo. App. 610, 79 
S.W. 2d 759; Mutuul Life Ins. Co. v. Meeks, 157 Miss. 97, 127 
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So. 699; International T?.avelers Assn. v. Rogers, (Tex.) 163 
S.W. 421; Watkins v. Casualty Co., 141 Tenn. 583, 214 S.W. 78; 
Bosworth v. Metropolitan, 114 W.Va. 663, 173 S.E. 780. 

"We believe the true rule should be that where, as here, the 
employee has lost all practical use of an eye, which practical 
use cannot be restored . . . such amounts in effect to the loss of 
the eye." Bilsky v. Mutual Ben. Health & Accident Ass'n., 49 
N.Y.S. 2d 848, 182 Misc. 122, affirmed 52 N.Y.S. 2d 576, 268 
App. Div. 973, appeal denied 53 N.Y.S. 2d 307, 268 App. Div. 
1026. 

The appellee seeks to sustain the nonsuit upon the authority 
of Bolich v. Ins. Co., 205 N.C. 43, 169 S.E. 826. In that case the 
plaintiff testified: "I cannot see to read with my right eye (the 
injured member) . . . I can see large objects close to me, but I 
cannot look a t  any ordinary object through my right eye for any 
length of time. The object will blur, but by continually batting 
my eyes, I can see the object. . . . The sight of my right eye is 
not entirely gone." In ordering a new trial, this Court said: 
"There was no evidence tending to show that the bodily injury 
sustained by the plaintiff resulted in the loss of an eye which 
resulted in the irrevocable loss of the entire sight thereof." 

In this case the plaintiff testified he is totally blind in his 
injured eye, though he later qualified the statement by saying 
he could perceive a little light in bright sunshine. His doctor 
testified: "In my opinion the injury received from the fall 
caused blindness in his left eye. . . . I believe the condition in his 
left eye will be total and permanent." 

The case a t  bar and the Bolich case are, therefore, readily 
distinguishable. We think the entire sight of an eye is lost when 
neither objects, nor forms, nor colors can be distinguished in 
strong light, although sufficient perception remains to disclose 
"a little light when the sun is shining." In practical effect, loss 
of sight is not rendered less complete by reason of ability to 
perceive no more than a flicker of light in a bright sun. The 
plaintiff's evidence was sufficient to entitle him to have the jury 
pass on it. 

Reversed. 

J. G. JACKSON, JANIE L.  LOFTIN, F .  L. JACKSON, R.  A. JACKSON, 
R. M. JACKSON AND E. E. JACKSON v. THE CITY OF GASTONIA. 

(Filed 30 October. 1957) 
Damages 8 5- 

While in tort actions for conversion, interest ordinarily is allowable 
in the discretion of the jury, where the parties in waiving jury trial 
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stipulate the amount of recovery upon qlcat~tut)t w e w i t  in a specified 
sum, the  stipulation is in the nature of a formal judicial admission 
in respect to the question of damages, precluding the court from 
allowing interest from the date of the filing of the complaint. How- 
ever, when the case is erroneously nonsuited and the nonsuit reversed 
on appeal, plaintiffs a r e  entitled to  interest from the first day of the 
term a t  which the nonsuit was erroneously entered. 

APPEAL by defendant from Crissntan, J., a t  August Civil 
Term, 1957, of GASTON. 

Civil action to recover upon a q u a n t u m  m e w i t  the value of a 
privately owned water and sewer system installed in a suburban 
real estate development, which system was subsequently taken 
over and appropriated by the City upon extension of its cor- 
porate limits. 

The case was here a t  the Spring Term, on appeal by the 
plaintiffs from a judgment of nonsuit a t  the close of the evi- 
dence. The decision, reversing the ruling of the lower court, is 
reported in 246 N.C. 404, 98 S.E. 2d 444. The basic facts are  
stated in the former opinion. It there appears that  the case was 
heard upon waiver of jury trial and agreement that  the presid- 
ing judge should sit as a jury and find the facts and determine 
the issues. However, most of the crucial facts were stipulated. 
One of the pertinent stipulations is a s  follows : 

"14. That the recovery of the plaintiffs, if any, is based on 
"14. That the recovery of the plaintiffs, if any, is based on 

q u a n t u m  m e m i t ,  and that  the agreed reasonable value and 
the q u a n t u m  meru i t  of the lines involved in this controversy 
are as  follows, which a re  based on the appraisal the de- 
fendant had made in early 1950: (Then follows the agreed 
values of the various lines, totaling $9,522.46.)" 

The decision on former appeal directed that the cause be 
remanded for the entry of judgment in accordance with the 
stipulations of the parties as  to reasonable value of the water 
and sewer lines. 

When the case went back to the Superior Court, judgment 
was entered in favor of the plaintiffs for the total amount of 
the stipulated values of the various lines taken over by the 
City, to wit: $9,522.46, with interest thereon a t  6% per annum 
from 22 October, 1952, the date of the filing of the complaint. 
From the judgment so entered the defendant appeals. 

J .  Mack Holh?td,  JT. and James  B. Garland f o ~  appellant. 
L. B. Hollowell and H u g h  W .  Johnstov f o r  appellees. 

JOHNSON, J. The only question presented for decision is: Did 
the court below e r r  in allowing interest from 22 October, 1952, 
the date of the filing of the complaint? We think so. 
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In tort actions for conversion, interest ordinarily is allowable 
in the discretion of the jury. Stephens v. Koonce, 103 N.C. 266, 
9 S.E. 315; White v. Riddle, 198 N.C. 511, 152 S.E. 501; Ins. 
Co. v.  Railroad, 198 N.C. 518, 152 S.E. 503. But this principle 
does not apply here for the reason that the facts were stipulated 
in respect to the amount of the plaintiffs' recovery. The stipula- 
tion provides that "the reasonable value and the quantum meruit 
of the lines involved" is $9,522.46. (Italics added). The term 
"qmntum meruit" as so used in the stipulation means what the 
plaintiffs reasonably deserve. 73 C.J.S., p. 1269. See Black's Law 
Dictionary, Second Edition, p. 975. It  thus appears that the lan- 
guage of the stipulation fixed the amount of the recovery. The 
judge was without discretion to superadd an allowance for in- 
terest as additional damages or compensation. The stipulation, 
being in the nature of a formal judicial admission of facts made 
for the purpose of dispensing with proofs in respect to the 
question of damages or compensation, remained conclusive and 
binding upon the parties on remand of the case to the Superior 
Court as directed by the former decision of the Supreme Court. 
See 50 Am. Jur., Stipulations, Section 13; Annotation: 100 
A.L.R. 775, 776; 20 Am. Jur., Evidence, Section 5570. 

In this view of the case we have no need to apply the prin- 
ciple that ordinarily a waiver of jury trial is inoperative at  a 
new or subsequent trial. Benbow v. Robbins, 72 N.C. 422; Zsler 
v. Koonce, 83 N.C. 55; Hickory v. Rail~oad, 138 N.C. 311, 50 
S.E. 683. 

However, if the case had been decided correctly in favor of 
the plaintiffs when i t  was nonsuited a t  the 10 December, 1956, 
Term of Superior Court, the judgment would have drawn in- 
terest from the first day of the term. G.S. 24-5; Stephens v. 
Koonce, supra; I n  re Chisholm's Will, 176 N.C. 211, 96 S.E. 
1031; Yancey v. Highway Commission, 222 N.C. 106, 22 S.E. 
2d 256. This being so, in so fa r  as the plaintiffs' right to recover 
interest is concerned, the judgment as entered below after re- 
mand will be treated as having been entered a t  the 10 December, 
1956 Term of Court, and the plaintiffs' recovery will bear in- 
terest from the first day of that term. Kneeland v. American 
Loan & T. Co., 138 U.S. 509, 34 L. ed. 1052, 11 S.Ct. 426. Sub- 
ject to this modification, the judgment below is affirmed. 

The decisions relied on by the defendant are factually dis- 
tinguishable. 

Modified and affirmed. 
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S T A T E  v. V E R N O N  E S T E R  

(Filed 30 October, 1957) 

APPEAL by defendant from Armstrong,  J., August Term 1957 
of WILKES. 

The defendant was tried upon three bills of indictment which 
were consolidated for the purpose of trial. One bill of indict- 
ment, No. 139, charged that  Vernon Ester on 15 April 1957 did 
unlawfully, willfully, and feloniously carnally know and abuse 
Emma Jean Ester, a female child over twelve years and under 
sixteen years of age, who had never before had sexual inter- 
course with any person, he being a male person over eighteen 
years of age. The other two bills of indictment were numbered 
139-A and 139-B. 

It was charged in bill No. 139-A that  Vernon Ester on the 
15th day of April 1957, and in bill No. 139-B that Vernon Ester 
on the 18th day of April 1957, did unlawfully, willfully, and 
feloniously have carnal intercourse with Emma Jean Ester, his 
daughter, knowing a t  the time that  the relationship of father 
and daughter existed. 

The State and the defendant offered evidence. I t  is disclosed 
by the State's evidence that  Emma Jean Ester was born out of 
wedlock and that  the defendant later married her mother. The 
evidence also tends to show that  the defendant had claimed to 
be her father. 

The jury returned a verdict of guilty as to the crime of carnal 
knowledge of a female child as charged in bill of indictment No. 
139, but not guilty of incest as charged in bills of indictment 
No. 139-A and No. 139-B. 

From the judgment imposed, the defendant appeals, assigning 
error. 

Attorney General Patton, Assistant At torney General Mc-  
Galliard, for  the State. 

Larry  S .  Moore, for defendant.  

PER CURIAM. We have carefully considered the evidence dis- 
closed by the record, and i t  was amply sufficient to take the 
case to the jury on the charge contained in the bill of indict- 
ment designated No. 139. 

We have also carefully examined each exception and assign- 
ment of error, and reached the conclusion that  they fail to point 
out prejudicial error. Hence, the verdict and judgment of the 
court below will not be disturbed. 

No error. 
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IN RE WILL OF H. D. BRAUFF 

(Filed 6 November, 1957) 

1. Executors and Administrators 2d- 
Where a will has been probated in another state, the clerk of the 

superior court of a county of this  State  has jurisdiction, upon his 
finding tha t  decedent was seized of property in the clerk's county, to  
g r a n t  letters testamentary to a n  ancillary administrator c.t.a. G.S. 
28-1. 

2. Executors and Administrators 3- 
Where a will is probated in another state and the executrix under 

the will qualifies in such other state, and the clerk of the superior 
court of a county of this State  in  which property of the decedent i s  
situate, issues letters testamentary to her upon her application here, 
without the  appointment of a resident process agent  a s  required by 
G.S. 28-186, the subsequent failure and refusal of the executrix to  
appoint a process agent in compliance with subsequent order of the 
clerk is  sufficient ground for  the revocation of the letters issued here. 
G.S. 28-32. 

APPEAL by movant, Laura E. Brauff, from Bone,  J., Resident 
Judge of the Seventh Judicial District, in Chambers a t  NASH- 
VILLE, 31 May, 1957. From WILSON. 

J o h n  W e b b  and R. H .  Morr i sh  for Movant ,  appellant. 
Bat t le ,  Winslou: & i i e w e l l  f o r  Mrs.  Gertrude H.  Russell  and 

Robert  M .  Wi leg ,  A n c i l h ~ y  A d n t i n i s t ~ a t o r  c.t.a., appellees. 
A t t o r n e y  General P n t t o n  and Assis tant  A t t o r n e y  General 

Abbot t  f o r  Eugene  G. S h a w  and h i s  successor, n s  Commissioner  
o f  Revenue  o f  Noi*th Carolina, appellee. 

JOHNSON, J. This is an appeal from an order of Judge Bone 
affirming an order of the Clerk of the Superior Court of Wilson 
County in a probate proceeding. On 8 February, 1957, the Clerk 
entered an order removing Laura E. Brauff as executrix of the 
estate of Herbert D. Brauff and appointing Robert M. Wileg 
administrator c.t.a. Thereafter Laura E. Brauff moved the Clerk 
to vacate the order and revoke the letters testamentary issued 
to Wiley. 

These are the essential background facts: Herbert D. Brauff 
died on 15 June, 1955, seized of property, tangible and intan- 
gible, in Wilson County and elsewhere in North Carolina. He 
left a will describing himself as a resident of Wilson County, 
which was probated in Westmoreland County, Pennsylvania. By 
his will the testator bequeathed to Mrs. Gertrude H. Russell a 
general legacy of $25,000,  and by codicil he bequeathed to her 
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as a specific legacy his stock in the Atlantic Building & Loan 
Association of Wilson, with face value of $10,000. 

Laura E. Brauff qualified in Pennsylvania as  executrix under 
the will of Herbert D. Brauff, but did not probate the will or 
qualify in North Carolina. After her appointment as  executrix 
in the State of Pennsylvania, she cashed the $10,000 certificate 
of stock in the Atlantic Building & Loan Association and re- 
moved the proceeds from the State of North Carolina. 

Mrs. Gertrude H. Russell employed F. E. Winslow of Rocky 
Mount, North Carolina, to represent her in collecting her lega- 
cies. Her attorney, after learning of the sale of the Building & 
Loan stock and the removal of the proceeds from the State, re- 
ceived information that  the executrix was planning to sell the 
testator's stock in the Wilson Press, Inc., and in the Washing- 
ton Daily News, Inc., and remove all the testator's property 
from the State. Counsel for Mrs. Russell also was advised by 
Pennsylvania counsel for the executrix that  she would contest 
the validity of the bequest in the codicil of the $10,000 stock in 
the Building & Loan Association. Thereupon counsel for Mrs. 
Russell moved before the Clerk of the Superior Court of Wil- 
son County that  an  authenticated copy of the will be probated 
in Wilson County and that  a personal representative c.t.a. be 
appointed. (G.S. 31-22; 31-27). Pending the hearing on the 
motion, the Clerk, in order to preserve the property p e n d e n t e  
l i t e  (G.S. 28-25), appointed Robert M. Wiley collector of the 
estate of the testator and fixed his bond a t  $115,500, the bond 
premium paid by the collector being $520. 

Mrs. Russell's motion came on for hearing, after postpone- 
ment a t  the request of Laura E. Brauff, and was heard in the 
courthouse a t  Wilson on 27 April, 1956. Mrs. Brauff, executrix, 
appeared by her attorney. On petition of the Attorney General, 
Eugene G. Shaw, Commissioner of Revenue of North Carolina, 
was permitted to intervene on the side of the applicant. Upon 
the testimony of Mrs. Elizabeth G. Swindeil and other evidence 
offered a t  the hearing, i t  was found as a fact by the Clerk that  
Herbert D. Brauff died "seized of property tangible and intan- 
gible in Wilson County, North Carolina, and elsewhere in North 
Carolina, worth in excess of $167,500; that all of said property 
has been removed from the State of North Carolina except 
property worth $38,000, and that  no property has come into 
the hands of the Collector, and that this Court has jurisdiction 
to order the probate of the will of H. D. Brauff in this County, 
and appoint a personal representative to administer the assets 
of the estate in this State." The $38,000 of property remaining 
in North Carolina consisted of a valid claim against the Wilson 
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IN RE WILL OF BRAUFF. 

Press, Inc., of Wilson, for $31,000, not due until 1961, and 
$7,500 insurance money held by Jefferson Standard Life Insur- 
ance Company, of Greensboro, N. C. 

An order was entered, dated 27 April, 1956, admitting a duly 
authenticated copy of the will to probate and continuing the 
appointment of Robert M. Wiley as collector until a personal 
representative could be appointed. To this order Laura E. 
Brauff, executrix, noted an objection, but no appeal was taken 
therefrom. A duly authenticated copy of the will, including 
codicil and probate proceedings as probated in Westmoreland 
County, Pennsylvania, was recorded in the office of the Clerk 
of the Superior Court of Wilson County. 

Thereafter, and on or about 6 July, 1956, Mrs. Brauff ap- 
peared in the courthouse a t  Wilson and applied for letters tes- 
tamentary under the will and filed a bond in the sum of $47,500, 
with corporate surety, and letters testamentary were issued to 
her. By inadvertence, the Clerk neglected to require, prior to 
the issuance of the letters, the appointment of a resident proc- 
ess agent for the executrix in Wilson County, as required by 
G.S. 28-186. 

On or about 18 July, 1956, Robert M. Wiley, collector, filed 
with the Clerk his final account as required by G.S. 28-28, 
showing that he gave notice of his appointment to the three 
corporations in North Carolina in which the estate owned stock, 
and had attempted to collect $7,500 from the Jefferson Stand- 
ard Life Insurance Company, which the insurance company 
thereafter paid to Laura E. Brauff as North Carolina executrix, 
under her North Carolina bond; that no funds had come into 
his hands ; that he had made cash expenditures of $564.67 ; that 
his services were reasonably worth $100 and that the services 
of his attorney in the probate proceeding were reasonably worth 
$250; and requesting that his account be approved and paid by 
the North Carolina executrix as proper costs of administration. 
The collector's account was examined and found to be correct 
by the Clerk, and the allowances requested were approved. 

Mrs. Laura E. Brauff, after qualifying as executrix in North 
Carolina, paid to Mrs. Gertrude H. Russell, through her attor- 
ney, both legacies bequeathed in the will, totaling $35,000. How- 
ever, she has failed to file inventory or account or any other 
document in the Superior Court of Wilson County. She has ig- 
nored the court and has failed to pay the costs of the proceed- 
ing, including items totaling $914.76 shown in the final account 
of the collector. 

After the lapse of several months, the collector upon inquiry 
of the Clerk discovered that no resident process agent had been 
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appointed. Local counsel for Mrs. Brauff was requested to have 
one appointed. None was appointed. On suggestion of the col- 
lector, the Clerk issued an  order directing Mrs. Brauff to show 
cause on 8 February, 1957, why her letters testamentary should 
not be revoked and a proper personal representative appointed 
in her place. At  that  time there was property of the estate of 
Herbert D. Brauff in North Carolina, to wit, $31,000 debt of the 
Wilson Press, Inc., not due until 1961. All other property of 
the testator had been removed from the State by Mrs. Brauff, 
executrix. The cause came on for hearing on the order to show 
cause and was heard before the Clerk on 8 February, 1957. Mrs. 
Brauff, executrix, appeared by her attorneys. The court found 
facts substantially as recited above, and entered an  order:  (1) 
decreeing that  the letters testamentary issued to Laura E. Brauff 
be revoked and that  Robert M. Wiley be appointed ancillary 
administrator c.t.a., and (2) directing that  the allowances due 
Wiley, collector, and the costs of the proceeding be paid by the 
ancillary administrator out of any assets coming into his hands, 
and, if none, then that  Mrs. Brauff, executrix, and the surety on 
her bond be required to pay them. To the entry of this order, 
Laura E. Brauff noted an  exception and gave notice of appeal. 
The appeal was set to be heard before Judge Bone, Resident 
Judge, on 30 March, 1957. However, Mrs. Brauff abandoned 
the appeal, and on 28 March, 1957, so notified the Judge and 
counsel for the other side. On or about 10 April, 1957, Laura E .  
Brauff, through counsel moved the Clerk to vacate the order 
of 8 February, 1957, and revoke the appointment of Robert M. 
Wiley as ancillary administrator c.t.a., on the ground that  
"There has been no finding of fact in the order of the Clerk, 
dated February 8, 1957, that  would give the Clerk jurisdiction 
to grant  letters of administration of the will of Herbert D. 
Brauff." The motion was heard on 3 May, 1957. Mrs. Brauff 
introduced no new evidence, but upon the record presented her 
motion. It was resisted by counsel for Wiley, administrator, and 
by counsel for Eugene G. Shaw, Commissioner of Revenue of 
North Carolina, intervenor under order of 27 April, 1956. These, 
in substance, are the facts found by the Clerk: that  the motion 
presents the same question which was presented by Mrs. Brauff 
a t  the hearing on 27 April, 1956, and a t  the hearing on 8 Feb- 
ruary, 1957. She objected to the order of April 27, 1956, that 
the will of Herbert D. Brauff be probated in Wilson County, 
North Carolina, and that  a personal representative be appointed 
in this State, but she did not take any appeal from the order. 
Thereafter, in pursuance of the order, she appeared on 6 July, 
1956, and made application for appointment as executrix under 
the will and in her application represented that the estate then 
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owned $38,000 worth of property in North Carolina. Letters 
testamentary were inadvertently issued without requiring her 
to appoint a process agent in North Carolina, as required by 
G.S. 28-186, she being a resident of Pennsylvania. "Thereafter, 
she was called upon to appoint a process agent and refused to  
do so, and after due notice on February 8, 1957, she was re- 
moved as executrix and Robert M. Wiley was appointed admin- 
istrator c.t.a. in her place. From that order Mrs. Brauff ap- 
pealed to the Judge of the Superior Court. The hearing was set 
for 10:30 a.m. on 30 March, 1957, a t  Nashville, N. C., before 
the Hon. Walter J. Bone, Resident Judge of the Superior Court 
in the Seventh Judicial District. On March 28, 1957, Mrs. Brauff 
abandoned her appeal, and notified the Judge and Robert M. 
Wiley's counsel to that effect." 

Upon the foregoing findings the Clerk ordered: 

"1. That the motion of Mrs. Laura E. Brauff presented 
this day is irregular and improper, and the Court has no 
jurisdiction to entertain i t  as a substitute for her appeal 
to the Judge of the Superior Court, which she abandoned, 
and the said motion is dismissed as contrary to the course 
and practice of the Court. 

"2. That if this Court has jurisdiction to entertain said 
motion, the same is denied." 

Laura E. Brauff appealed from the foregoing order to the 
Judge of the Superior Court. The case came on for hearing and 
was heard before Judge Bone, Resident Judge, on 31 May, 1957. 
After hearing arguments of counsel for all parties, Judge Bone 
entered an order adjudging that the order of the Clerk dated 3 
May, 1957, from which appeal was taken, is in all respects 
affirmed. To the judgment as entered, the movant, Laura E. 
Brauff, objected and excepted, and gave notice of appeal to the 
Supreme Court. Her only assignment of error is to the ruling 
of Judge Bone in affirming the order of the Clerk denying her 
motion. 

Conceding without deciding that on procedural grounds the 
movant, by abandoning her appeal from the Clerk's order of 8 
February, 1957, lost her right to challenge the validity of the 
order, nevertheless we think the order, when considered on its 
merits, withstands the appellant's challenge, and we prefer to 
treat and dispose of the appeal on that level. 

The appellant contends that the question for decision is one 
of jurisdiction. She insists that the Clerk of the Superior Court 
was and is without jurisdictional power to grant letters tes- 
tamentary upon the estate of Herbert D. Brauff. She concedes 
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that  the question of jurisdiction is controlled by G.S. 28-1, 
which in pertinent part  is as follows: "The clerk of the superior 
court of each county has jurisdiction, within his county, . . . to 
grant  . . . letters testamentary . . . in the following cases: . . . 
3. Where the decedent, not being domiciled in this State, died 
out of the State, leaving assets in the county of such clerk, or 
assets of such decedent thereafter come into the county of such 
clerk." 

The appellant insists that  the record here fails to disclose the 
necessary jurisdictional facts to empower the Clerk to proceed 
under the foregoing statute. Specifically, she asserts : "There 
has been no finding of fact in the order of the Clerk, dated Feb- 
ruary 8, 1957, that  would give the Clerk jurisdiction to grant 
letters of administration on the Will of Herbert D. Brauff." In  
making this assertion the appellant has overlooked the finding 
made by the Clerk in his order of 27 April, 1956, that  "Herbert 
D. Brauff died on June 15, 1955, seized of property tangible and 
intangible in Wilson County, North Carolina, and elsewhere in 
North Carolina, worth in excess of $167,500; . . . and that  this 
Court has jurisdiction to order the probate of the will of H. D. 
Brauff in this County, and appoint a personal representative to 
administer the assets of the estate in this State." 

Moreover, the Clerk found substantially the same facts in 
his order of 8 February, 1957. Also, in this latter order the Clerk 
finds that  a t  the time i t  was entered there was property of 
the estate in North Carolina, to wit:  a $31,000 debt of the Wil- 
son Press, Inc., Wilson, N. C., not due until 1961. The record 
discloses that  these findings of the Clerk stand unchallenged 
by the appellant. They are sufficient to sustain the Clerk's 
exercise of jurisdiction. See G.S. 31-22; 28-16; 31-27; 28-1 (1) ; 
28-1 (3) ; 31-13; Cannon v. Cannon, 228 N.C. 211, 45 S.E. 2d 
34; In re  Administration of Franks, 220 N.C. 176, 16 S.E. 2d 
831; Shields v. Ins. Co., 119 N.C. 380, 25 S.E. 951; H y m n  v. 
Gaskins, 27 N.C. 267. 

In Cannon v. Cannon, supm, it is said: ". . . a simple debt 
due a decedent's estate, which is being administered in a for- 
eign jurisdiction. constitutes a sufficient asset upon which to 
base a proceeding for the appointment of an ancillary adminis- 
trator. (citing authority) The debt is an asset where the debtor 
resides, even though a note has been given therefor, without 
regard to the place where the note is held or where i t  is pay- 
able." 

I t  is noted that  the court below has made no ruling on the 
question whether the testator was domiciled in North Carolina 
or in Pennsylvania. The findings have been limited to facts 
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sufficient to support ancillary administration, leaving the ques- 
tion of domicile open to be determined in passing upon any 
claim that  may be filed by the State of North Carolina for taxes. 

The appellant's failure and refusal to appoint a process agent 
as required by G.S. 28-186 was sufficient ground under G.S. 28-32 
for her removal as  executrix. The findings of fact made by the 
Clerk are  adequate to support the order of removal. See In re 
Sams' Estate, 236 N.C. 228, 72 S.E. 2d 421 ; In re Pitchi's Estate, 
231 N.C. 485, 57 S.E. 2d 649. 

The record supports the order from which the appeal was 
taken. 

Affirmed. 

STATE v. ROSS McAFEE (ALIAS J.  C. ADAMS) 

(Filed 6 November, 1957) 

1. Burglary § 1- 
The opening of a window which is closed, although not fastened, 

but  held in place by its own weight, or pulley weights, is a sufficient 
"breaking" within the meaning of that  term as  used with reference 
to burglary in the first degree. 

2. Burglary 5 6- 
Where all the evidence tends to show the offense of burglary in 

the first degree, and there is no evidence tha t  the dwelling was unoc- 
cupied a t  the time, the court should not submit to the jury the yues- 
tion of defendant's guilt of burglary in the second degree. G.S. 15-171 
was repealed by Ch. 100, Session Laws of 1953. 

3. Same- 
The court's charge on the unrestrained discretionary r ight  of the 

jury to recommend life iinprisonment if the jury should convict the 
defendant of the crime of burglary in the first degree, held without 
error, and the verdict of the jury finding defendant guilty of burglary 
in the first degree without recommendation of life imprisonment ie 
upheld, there being no error  of law in the trial. 

APPEAL by defendant from Arrnstlaong, J., March Term, 1957, 
of ALEXANDER. 

Criminal prosecution for the capital felony of burglary in 
the first degree upon the following bill of indictment, viz.: 

"THE JURORS FOR THE STATE UPON THEIR OATH PRESENT: 
That Ross McAfee, alias J. C. Adams late of the County of Alex- 
ander, on the 31st day of January, A.D. 1957, about the hour of 
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twelve in the night of the same day, with force and arms, a t  
and in the County aforesaid, the dwelling house of one Glenn 
Waugh and wife, Lovell Waugh, feloniously and burglariously 
did break and enter said dwelling house with the felonious 
intent, he, the said Ross McAfee, alias J. C. Adams, to rape, 
ravish and carnally know Lovell Waugh, a female person oc- 
cupying said dwelling house a t  the time, by force and against 
her will, against the form of the Statute in such case made and 
provided and against the peace and the dignity of the State." 

The only evidence was that  offered by the State. It tended to 
establish the facts summarized below. 

Lovell Waugh, then seventeen years of age, lived with Glenn 
Waugh, her husband, in Taylorsville, N. C. Their dwelling con- 
sisted of a bedroom, a kitchen and a bath. A door to the kitchen 
was the only door for entrance to the dwelling from the outside. 
There were five windows in the dwelling. 

On the night of January 31, 1957, Mrs. Waugh was in her 
dwelling alone. The door was closed and locked and all windows 
were closed. Between 8 and 8:30 p.m., after dark, there was a 
knock a t  the door. She left her bedroom and went into the 
kitchen. She did not unlock or open the door but asked who was 
there. The man outside answered, "J. C.," and asked if she had 
a cigarette. When she told him, "No," she thought he said, 
"O.K.," and that  he walked off. Then she returned to her bed- 
room. 

Shortly thereafter she heard a rustle of leaves and a crunch- 
ing of gravel outside her bedroom window. She testified: "The 
window was tightly closed and the blind (Venetian) was closed 
also. I heard the window raise up slowly." She went towards 
the window and raised the blind. Then she observed that  the 
bottom half of the window had been completely raised and she 
saw the defendant standing outside a t  the opened window. She 
ordered him to go away, but instead the defendant leaped 
through the open window into the bedroom. She made a dash 
for the kitchen door, trying to get away, but the defendant 
"grabbed (her)  around the neck with his hands." In  vulgar 
terms, he asked if she was going to  let him have sexual inter- 
course with her ;  and her answer was a defiant, "No." There- 
upon, as she struggled with him, he choked her and cut her, 
principally on her throat and neck; and he succeeded in getting 
her down on the floor, with her head partially under the stove. 
Then he got down upon her and attempted, but without suc- 
cess, to have sexual intercourse with her. 

Mrs. Waugh, in addition to her physical resistance to the 
defendant, undertook by her conversation to divert the defend- 
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ant and thereby gain an opportunity for escape. Unsuccessful 
in his attempt within the dwelling, defendant had her get up 
and go out with him to her husband's car. She got in the driver's 
seat, but she had no key with which to start the car. After some 
conversation as  to where he might obtain the necessary key, 
the defendant got out of the car;  and when he did so she locked 
the doors of the car and blew the horn continuously. Thereupon, 
the defendant fled; and a neighbor, attracted by the blowing of 
the horn, came to Mrs. Waugh's rescue and took her to the 
hospital. 

Upon arrival a t  the hospital, Mrs. Waugh was treated for 
nervousness and shock and for her wounds. The doctor testified: 
"She had a swelling and discoloration of the left eye, and had 
a great deal of blood on her clothing and about her face and 
neck, and a number of wounds on her neck, and one wound had 
cut through into her larnyx. There were two small wounds on 
her right hand. I t  is hard to say how many wounds she had in 
her neck, because they crossed each other and ran into each 
other, and there were, I would say, a t  least five or six different 
wounds. The wounds must have been made with a real sharp 
instrument, and could easily have been made with a knife. There 
were a good many stitches taken in her neck and a few in her 
legs. In all, I would say around forty or fifty stitches were 
taken." 

The State's evidence tended to show that defendant's state- 
ments as to what occurred were in substantial accord with the 
testimony of Mrs. Waugh; and the State, apart from the doc- 
tor's testimony, offered substantial evidence as to physical facts 
tending to corroborate Mrs. Waugh's testimony. 

Verdict: "We find him guilty of Burglary in the First Degree, 
as charged in the bill of indictment." The clerk then inquired: 
"Without recommendation of life imprisonment instead of 
death?" The foreman of the jury replied: "Without recom- 
mendation." 

Judgment: Death by inhalation of lethal gas. 
Defendant excepted and appealed. 

Attorney-General Patton and Assistant Attorney-General 
Bruton for the State. 

J. H. Burke for defendant, appellant. 

BOBBITT, J. Defendant's assignments of error relate to a sin- 
gle question, namely, the sufficiency of the evidence to support 
a conviction for the crime of burglary in the first degree. 

Defendant's contention is that the State's case is defective 
with reference to burglary in the first degree in that it fails to 
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show a breaking within the meaning of that  legal term as  used 
and understood a t  common law in relation to the crime of 
burglary; and defendant's contention is brought into focus by 
his exception to  the excerpt from the charge quoted below. 

"The Court charges you that  there is a sufficient breaking 
where a person makes an  entry possible without additional 
effort by pushing or  pulling open a door which is shut but 
neither locked nor latched or by raising or lowering a window 
which is closed, although not fastened, but held in place by its 
own weight, or  pulley weights." 

As expressed in defendant's brief: "Counsel for the prisoner 
makes no point about the time as  being after  dark, or night- 
time, and none as  to the place being a n  occupied dwelling, but 
insists that  the mere raising of an  unfastened window where 
there was no screen, no hook or other device placed there by the 
owner or occupant, to require loosing or breaking in order to 
enter, is not a 'breaking' under the proper construction of the 
common law." 

The contention now made by petitioner has been rejected by 
authoritative decisions of this Court. 

In S. 21. Fleming, 107 N.C. 905, 12 S.E. 131, a burglary case, 
the trial judge charged the jury as  to the breaking as follows: 
"In order to constitute a breaking in this case, either the win- 
dow blind must have been fastened or else the door to the dining- 
room and cook-room opening to the outside must have been fas- 
tened. To constitute a fastening in either instance i t  is not 
necessary that  the inmates of the house should have resorted 
to locks and bolts. If held in their position (having been shut 
by the witness, Denby James),  by their own weight and in that  
position relied on by the inmates as a security against intrusion, 
i t  is sufficient. I t  would not be sufficient breaking if the blinds, 
or door were a ja r  however slightly, and the prisoner simply 
increased the size of the opening and through i t  entered. The 
jury must be fully satisfied from the evidence in the case that  
either the window blind or the dining-room door was so shut, 
fastened and relied upon as a security against intrusion a t  the 
time of the entry into the house; for burglary cannot be com- 
mitted by the entering through an  open door or window." 

Referring to the quoted portion of the charge, Clark, J. (2rtfev 
C.J.), for the Court, said: "The charge of the court a s  to what 
would be a sufficient 'breaking' is fully sustained by the preced- 
ents. If a door or window is firmly closed. i t  is not necessary 
that  i t  should be bolted or barred. S. v. Boon, 35 N.C. 244; 
Whart. Cr. Law, Secs. 759 and 767, and cases cited. Take the 
case of raising a window not fastened, although there was a 
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hasp which could have been fastened (Reg. v. Hyams, 7 Car. & 
P. 441, and S. v. Carpentw, 1 Houston (C.C.) 367) ; or where 
the prisoner, by raising or pulling down the sash, kept in its 
place merely by pulleyweight (Rex v. Haines, Russ & Ryan, 
451) ; or by pushing open a closed door, not latched (S. v. Roid, 
20 Iowa 413) ; or closed but not locked (Hild v. State, 67 Ala. 
39) ; or firmly closed, though there was no fastening of any 
kind on the door (Finch v. Commonwealth, 14 Grat. 643) ; or  
(Ryan v. Bird, 9 Car. & P.) where the glass of a window had 
been cut, but every portion of the glass remained in its place 
until the prisoner pushed i t  in and so entered; or where a 
window was on hinges, with nails behind i t  as wedges, but 
which, nevertheless, would open by pushing, and was so opened 
by the prisoner; in all of which cases the 'breaking' was held 
to be sufficient. If the entrance was either by pulling open the 
blinds which had been firmly closed, whether fastened by the 
catch or not, or  through the door, which had been bolted, the 
above decisions apply." 

In S. 23. Johnston, 119 N.C. 883, 26 S.E. 163, where the only 
evidence of breaking was the raising of the sash of one of the 
bedroom windows, the trial judge instructed the jury, in part, as 
follows: "So, where the sash of a window is down, and there 
is no fastening above the sash, and one lifts or raises the sash, 
it constitutes a case of breaking." The charge was held correct 
by this Court; and the sentence of death imposed, upon con- 
viction for burglary in the first degree, was upheld. 

In  later cases, the raising of a closed window or the opening 
of a closed door has been recognized as a sufficient breaking: 
and where the evidence was to this effect, the State's case was 
held sufficient to warrant a verdict of guilty of burglary in 
the first degree. S. 2'. Allen, 186 N.C. 302, 119 S.E. 504; S. v. 
Ratcliff, 199 N.C. 9, 163 S.E. 605; S. z. Walls, 211 N.C. 487, 191 
S.E. 232 ; S. v. Fevd, 213 N.C. 617, 197 S.E. 171 ; S.  v. Chambers, 
218 N.C. 442, 11 S.E. 2d 280; S. 1'. Johnson, 218 N.C. 604, 12 
S.E. 2d 278. 

The rule established by our decisions is in accord with the 
great weight of authority in other jurisdictions and in accord 
with the rule as stated by text writers. 9 Am. Jur.,  Burglary 
secs. 10 and 12 ;  12 C.J.S., Burglary sec. 3 ( b )  ; Bishop on Crim- 
inal Law, 9th Ed. (1923), Vol. 11, sec. 91 ;  Cyclopedia of Crim- 
inal Law, Ch. 14, sec. 465; Clark and Marshall on Crimes (5th 
Ed., Kearney), sec. 410; McClain on Criminal Law, sec. 500; 
Miller on Criminal Law, sec. 108; Wharton's Criminal Law 
(11th Ed.) ,  sec. 981. 
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Since a new trial was awarded in the Allen, Ratcliff, Feyd and 
Chambers cases, cited above, on other grounds, attention is  
called to  the fact that, under Judge Armstrong's instruction, 
the jury was a t  liberty to return any one of five possible ver- 
dicts, viz.: (1) a verdict of guilty of burglary in the first degree 
without recommendation that  the punishment be imprisonment 
for life in the State's Prison; or (2) a verdict of guilty of 
burglary in the first degree with recommendation that  the 
punishment be imprisonment for  life in the State's Prison; or 
(3) a verdict of guilty of a nonburglarious breaking or enter- 
ing the dwelling house of another with intent to commit a felony 
o r  other infamous crime therein; or (4) a verdict of guilty of 
a nonburglarious breaking or entering the dwelling house of 
another wrongfully but without intent to commit a felony or 
other infamous crime therein; or (5) a verdict of not guilty. 

Since all the evidence tended to show that  the dwelling house 
was actually occupied a t  the time of the alleged offense, there 
was no evidence of burglary in the second degree. Hence, bur- 
glary in the second degree was not and should not have been 
submitted to the jury. 

In this connection, i t  should be noted that  in S. v. Johnson, 
supra, and cases cited therein, this Court held that, notwith- 
standing the provisions of Ch. 434, sec. 3, Public Laws of 1889, 
codified as  Revisal 3270 and C.S. 4641, i t  was improper, on a 
trial for  the crime of burglary in the first degree, to instruct 
the jury that  i t  might return a verdict of guilty of burglary in 
the second degree if there was no evidence tending to support 
such verdict. The dissents in the Johnson case were based solely 
on the provisions of C.S. 4641. This statute was amended by 
Ch. 7, Public Laws of 1941 and, a s  amended, was codified as  
G.S. 15-171. I t  was then held in S. 2: .  McLean, 224 N.C. 704, 
32 S.E. 2d 227, that, even if the jury found that  the defendant 
was guilty of burglary in the first degree and there was no evi- 
dence of burglary in the second degree, the jury "may elect to 
render a verdict of guilty of burglary in the second degree if 
they deem i t  proper so to do" and that  the trial judge was re- 
quired to "so instruct the jury." Thereafter, G.S. 15-171, upon 
which the decision in S .  T. McLeaq?, szipq,a, was based, was re- 
pealed by Ch. 100, Session Laws of 1953. 

Judge Armstrong charged the jury fully and accurately as  to 
each essential element of the crime of, burglary in the first de- 
gree and as  to each element of each of the lesser crimes upon 
which the jury might return a verdict of guilty. Moreover, he 
instructed the jury, in the event the jury found from the evi- 
dence beyond a reasonable doubt that  the State had established 
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facts sufficient to constitute all elements of the crime of bur- 
glary in the first degree, as follows: 

"Now, Gentlemen of the Jury, Section 14-52 of the General 
Statutes of North Carolina reads as follows: 

" 'Any person convicted, according to due course of law, of 
the crime of burglary in the first degree shall suffer death; 
Provided, if the jury when rendering its verdict. in open court 
shall so recommend, the punishment shall be imprisonment for 
life in the State's Prison, and the Court shall so instruct the 
jury. Anyone so convicted of burglary in the second degree shall 
suffer imprisonment in the State's Prison for life, or for a term 
of years, in the discretion of the Court.' 

"So, in obedience to this Statute, the Court instructs you that 
prior to the enactment of this Statute which the Court has just 
read to you, the punishment for the crime of burglary in the 
first degree was death, and a recommendation of mercy by a 
jury had no legal effect. Now, the Court charges you, that under 
this Statute which I have just read to you, a recommendation 
by the jury in open court a t  the time of rendering its verdict of 
a prisoner convicted, according to due course of law, of burglary 
in the first degree, that his punishment shall be imprisonment 
in the State's Prison for life instead of death has the legal 
effect of reducing the punishment from death to life imprison- 
ment in the State's Prison. 

"The Court charges you that the Statute therefore vests in 
the trial jury the unrestrained discretionary right to mitigate 
the punishment of one convicted, according to due course of law, 
of the crime of burglary in the first degree from death to life 
imprisonment in the State's Prison, by recommending in open 
court a t  the time of rendering its verdict that his punishment 
shall be imprisonment for life in the State's Prison. 

"The Court instructs you that if you should find from the 
evidence in this case beyond a reasonable doubt that the pris- 
oner committed acts sufficient to constitute the crime of bur- 
glary in the first degree, and should not elect in your unre- 
strained discretion that his punishment should be reduced from 
death to life imprisonment, then you would return a verdict 
finding the prisoner Guilty of Burglary in the First Degree, 
without any recommendation that his punishment be impris- 
onment for life in the State's Prison instead of death. 

"On the Contrary, however, if you should find beyond a rea- 
sonable doubt from the evidence that the prisoner committed 
acts sufficient to constitute burglary in the first degree, and 
should find the prisoner guilty of burglary in the first degree, 
and you should elect in your unrestrained discretion that his 



X.C. ] FALL TERM, 1957. 106 

punishment should be reduced from death to life imprison- 
ment, then your verdict would be guilty of burglary in the first 
degree with a recommendation that the prisoner's punishment 
be imprisonment for life in the State's Prison instead of death." 

A careful consideration of the record fails to disclose any 
error of law prejudicial to defendant. Rather, it discloses that 
the case was carefully and correctly tried. 

Having been instructed as indicated, and having found the 
defendant guilty of burglary in the first degree, the jury, in its 
discretion, elected not to recommend that defendant's punish- 
ment be imprisonment for life in the State's Prison. 

The scene depicted by the evidence reveals a young married 
woman of courage, stamina and resourcefulness, subjected to a 
burglarious violation of her home and a felonious assault upon 
her person by a lewd, brutal, albeit a blundering, man. 

No error. 

EARL ALLRED v. THE PRUDENTIAL INSURAXCE COW?.WY OF 
AMERICA. 

(Filed 6 November, 1967) 

1. Insurance 3 38- 

In order to  recover on a double indemnity clause in a policy of life 
insurance for  death effected through external, violent and accidental 
means, death of insured must not only be accidental but  must be 
produced by accidental means, and if death, although unexpected. 
flows from a n  ordinary act in which insured voluntarily engages, such 
death is not deemed to have been produced by accidental means. 

2. Sam- 

Evidence tending to show tha t  insured's death resulted from being 
struck by a n  automobile af ter  he had voluntarily lain prone in the 
center of the highway, discloses tha t  the death flowed directly from 
the voluntary act  of insured, and therefore nonsuit is proper in a n  
action under the double indemnity clause of a policy predicated upon 
the death of insured by accidental means. 

Johnson and Bobbitt, JJ., dissent. 

APPEAL by plaintiff from Armstrong, J., at May 6, 1957 Civil 
Term, of FORSYTH. 

Civil action, under Small Claims Act, to recover face amount 
of policy of life insurance, plus like amount for accidental death 
within meaning of po1ic.v: and there was no jury. 
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These facts appear to be uncontroverted: 
1. The defendant Prudential Insurance Company of America, 

on 16 February, 1953, issued its life insurance policy No. 
M50 990 111, insuring the life of John L. Allred, in the sum of 
$500, and an  additional sum of $500 should the death of insured 
occur as  a result, "directly and independently of all other causes, 
of bodily injuries effected solely through external, violent and 
accidental means * * * The aforesaid injuries must be evidenced 
by a visible contusion or wound on the exterior of the body 
* * *," and named therein as beneficiary the plaintiff Earl  Allred. 

2. On 25 August, 1956, the insured, John L. Allred, died as 
the result of physical contusions and wounds on the exterior 
of his body, after  being struck by an  automobile. Said policy of 
insurance was then in force and effect, and due notice of the 
death was given, and the deceased, John L. Allred, was more 
than five years of age a t  the time of his death. 

3. Plaintiff has made demand upon the defendant for the 
payment of $1000 under said policy contract, and defendant has 
refused to pay said amount. However, defendant admits that i t  
is indebted to plaintiff for the face amount of said policy, $500, 
plus $5.50 paid-up additions, and has tendered its check in 
amount of $505.50 to plaintiff, and plaintiff has refused to 
accept said amount in settlement of his alleged claim. 

Defendant further answering the complaint of the plaintiff, 
avers : 

( a )  That the policy of insurance which is described in the 
complaint contains a provision for an accidental means death 
benefit after  age 5, a s  limited and defined in said policy, the 
pertinent portions being as quoted in paragraph 1 herein above 
recited. 

(b) "That with respect to the plaintiff's claim for recovery 
of the accidental means death benefit under said policy of in- 
surance, the defendant avers that  no proof has been given the 
defendant that  the death of the insured was under such cir- 
cumstances as to bring his death within the coverage of the 
aforesaid provisions for accidental means death benefits, and 
the defendant specifically denies that  the death of the insured 
was the result, directly and independently of all other causes, 
of bodily injuries effected solely through external, violent and 
accidental means. On the contrary, the insured was killed in the 
performance of a voluntary act so obviously dangerous as nat- 
urally to result in loss of life. The defendant is informed and 
believes and upon information and belief alleges that  the insured 
just prior to his death, late a t  night, while accompanied by two 
companions, was walking along a traveled highway, being Rural 



N.C.] FALL TERM, 1957. 107 

Hall Road in Forsyth County; that  the insured voluntarily went 
out into the middle of the highway and laid himself down in 
the middle of the road; that  the insured was warned by one of 
his companions that  he had better watch out or  he would get 
killed; that  notwithstanding said warning and an  approaching 
automobile, he laid down lengthwise on the white center line 
in the highway and was struck by the automobile and killed. 

Upon trial in Superior Court the plaintiff offered evidence 
tending to show in substance the following: John L. Allred was 
born 15 August, 1942. He was the adopted son of plaintiff and 
lived with him since early infancy. Plaintiff saw him about 9 
o'clock on the evening of 24 August a t  a shopping center west 
of the city of Winston-Salem. He was with two boys, Cofer and 
Crosby, and three other companions,-all together. At around 
11:15 that night John called plaintiff to ask, and was granted, 
permission to "stay over-night" a t  the home of the Cofer boy. 

And the Cofer boy, 15 years of age, as witness for plaintiff, 
gave this narrative, quoting: "I saw John L. Allred on August 
25th. I first got up with him a t  the Thruway Shopping Center, 
at the Ray Burke dance. He and I attended the dance. I left the 
dance in the company of John L. Allred, Steve Crosby, and Ches- 
ter Locklear * * * From the dance we went to Lexington Barbe- 
cue * * * located north of Winston-Salem, on Highway 52, a 
mile or  maybe two miles out of the city * * * We got to Lexing- 
ton Barbecue a t  about 11:15 p.m. * * * We stayed there until 
about 11:30. We left there going to my home, riding with Mr. 
Hill, the man that  runs Lexington Barbecue * * * We went to 
the Winston-Salem Drive-In Theatre on N. Cherry Street Ex- 
tension * * * a drive-in picture theatre. We stayed there about 
twenty minutes. We did not attend the show. From the drive-in 
we went back to the Duplan bus stop. We stayed a t  the bus stop 
about thirty minutes. I t  was around 1 a.m. of August 25th then. 
When we left there we started thumbing. We got a ride with a 
guy who took us out to the old Rural Hall Road, near the place 
the Highway patrolman and the Sheriff described on the wit- 
ness stand, on Highway 52, between Winston-Salem and Rural 
Hall. I don't know what time i t  was when we got there. I guess 
i t  was around 2:00, 2:30, or maybe longer than that. At that  
time John L. Allred and Steve Crosby were with me. John L. 
Allred called his father that night from Lexington Barbecue * * * 
John was to spend the night with me that  night. 

"After we got to this point on the highway, we stood there 
and talked a good while. John said something about going out 
in the middle of the road and just laying down, and he laid out 
in the middle of the road * * * He said. 'I'm going to go out 
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there and lay out in the road and show you all how brave I am' 
* * * just kidding. I didn't think he was going to  lay out there 
* * * He did lay down on the road * * * in the middle * * * with 
his head up toward Rural Hall and his feet toward Winston- 
Salem. He laid right in the white line, with his head on the 
white line * * * and toward Rural Hall. Steve and I walked 
across the road * * * toward Rural Hall. We seen a car coming. 
I told Johnny to get up, he might get killed. At that  time I was 
about three feet, maybe four or  five feet, not too f a r  away, from 
Johnny. Johnny did not answer me back; he kind of laughed 
* * * I had seen a car approaching from direction of Rural Hall. 
When I made that  statement the car was about 100 yards up 
the road, and i t  was 'moving', i t  was going about 80 miles an 
hour. When the car approached him, Johnny just laid there, and 
it run over him * * * I was about ten or fifteen yards away a t  
the time * * * When it  passed, the car was in the middle of the 
road * * * I called the officers * * * I did not notice any signs 
of life after  he was hit." 

Then on cross-examination the Cofer boy continued: "I 
thought the car * * * was a '50 Nash, brown * * * I t  wasn't 
making no loud noise or no small noise either one. I would de- 
scribe i t  a s  the noise you would normally expect an automobile 
to make driving a t  80 miles an  hour down the road * * "." 

And, again, "There had been another occasion, prior to that  
time" Cofer testified, "on which John got in the highway in 
front of an approaching vehicle. At  that  time he stood out there 
when a truck came by, and made a sign for him to blow his 
horn * * * and he jumped back when the truck got close to 
him." 

On re-direct examination the witness Cofer continued, say- 
ing: "There had been other occasions when we boys had been 
out in the highway. We had laid down in the highway :: * * 
On these other occasions when we'd see a car coming, we'd 
get up." 

And the witness Cofer testified that "the deceased had not 
been drinking anything intoxicating." 

Plaintiff offered testimony of other witnesses in respect to 
the scene of the death of John L. Allred, and of the injuries ap- 
parent upon his body, which, in the Coroner's opinion, produced 
death. 

At  the scene the highway ran north and south. I t  was 24 feet 
wide, and to  the north i t  was straight, a s  variously estimated, 
for nine-tenths of a mile, or  six to eight hundred yards;  and to 
the south there was a slight curve to the south. The night was 
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clear. There was nothing to obstruct the vision of one driving 
southwardly to the scene. And the automobile has not been 
located. 

The cause having been heard before the Judge presiding, 
without a jury, pursuant to the Small Claims jurisdiction of 
Superior Court, and the parties by their counsel having stipu- 
lated the liability of defendant to the extent admitted in defend- 
ant's answer, and the only issue for determination is the ques- 
tion whether defendant is liable for "double indemnity," or 
accidental death benefit, pursuant to the terms of the policy; 
and the court having heard the evidence introduced by plain- 
tiff, and defendant having moved a t  the close of plaintiff's evi- 
dence for dismissal and judgment of nonsuit, and demurred to 
the evidence, relating to plaintiff's claim for accidental death 
benefit, without prejudice to the right of plaintiff to recover 
the admitted amount due as  stated in defendant's answer; and 
the court being of opinion that  the evidence of plaintiff is in- 
sufficient to sustain a cause of action for accidental death bene- 
fit as  defined by the policy, and that, therefore, defendant's mo- 
tion should be allowed, the court ordered, adjudged and decreed 
that  plaintiff have and recover the admitted amount, and that 
plaintiff's cause of action as  to accidental death benefit be and 
the same was dismissed, and that  plaintiff have and recover 
nothing further. 

To the signing of this judgment plaintiff objects and excepts, 
and appeals to Supreme Court and assigns error. 

Buf o ~ d  T. Henderson for  pluintif appellant. 
Whario?? & Wha?.ton for  defendant appellee. 

WINBORNE, C. J.: In the light of the evidence offered upon 
trial in Superior Court, taken most favorably to plaintiff, and 
giving to him the benefit of every reasonable inference, did the 
death of the insured result, directly and independently of all 
other causes, of bodily injuries effected through external, violent 
and accidental means, within the meaning of the accidental 
means death benefit provision contained in the policy of insur- 
ance in suit? Principles applied in decisions of this Court dic- 
tate a negative answer. See Clay v. Ins. Co., 174 N.C. 642, 94 
S.E. 289; Mehafey v. Ins. Co., 205 N.C. 701, 172 S.E. 331; 
Fletche?. v. Trust Co., 220 N.C. 148, 16 S.E. 2d, 687; Scarborough 
v. Ins. Co., 244 N.C. 502, 94 S.E. 2d, 558, and cases cited. 

In  the Mehaffey case, supra, opinion by Brogden, J., the Court, 
in treating of liability clause of a policy of insurance resting 
upon death or injury "solely through external, violent and acci- 
dental means," declared that  "in order to warrant recovery for 
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death in such event, such death must not only be accidental but 
must be produced by 'accidental means'." Then after  citing and 
referring to cited cases, the Court concluded tha t  "upon condi- 
tions of these authorities and others of like import, i t  seems that  
'accidental means' implies 'means' producing a result, which is 
not the natural and probable consequence of such means. If the 
result, although unexpected, flows directly from a n  ordinary 
act  in which the insured voluntarily engages, then such is not 
deemed to have been produced by accidental means." 

In  the Fletcher case, supra, Barnhill, J., later C. J., drew 
distinction between "accidental" and "accidental means" as  
these terms are  used in accident insurance policies, and pointed 
out that  the term "accidental means" refers to the occurrence 
or happening which produced the result, rather than the result. 

And in the Scarborough case, supra, after  referring to the 
Fletcher case, i t  is said "Where the policy insures against loss 
of life through accidental means, the principle seems generally 
upheld that  if the death of the insured, although in a sense un- 
foreseen and unexpected, results directly from the insured's 
voluntary act and aggressive misconduct, or where the insured 
culpably provokes the act  which causes the injury and death, 
i t  is  not death by accidental means, even though the result may 
be such a s  to constitute a n  accidental injury." 

The principle is approved and applied in Thonzpso)l z'. Pixde t l -  
tial Ins. Co. o f  America, 84 Ga. App. 214, 66 S.E. 2d, 119, 
and in Baker v. The National Li fe  & Accidelzt Ins. Co. (Tenn.) , 
298 S.W. 2d, 715, where factual situations a re  comparable to 
that  in case in hand. 

In the Thompson case the insured was killed while engaged in 
game of Russian Roulette. And the opinion of the Court is 
epitomized in these headnotes: "1. Under life policies contain- 
ing provisions for  double indemnity for  death caused by acci- 
dental means, death which is the natural and probable conse- 
quence of a n  act or course of action is not a n  accident nor is i t  
produced by accidental means, and, if not the result of actual 
design, insured must be held to have intended the result. 

"2. Where insured engaged in game of 'Russian Roulette' and 
removed all but one cartridge from revolver cylinder, spun cylin- 
der, and without ascertaining position of cartridge, placed re- 
volver to head, pulled trigger and was killed, death was not 
caused by 'accidental means', within double indemnity provi- 
sions of life policies. 

"3. In action by beneficiary for  double indemnity under life 
policies providing for such payment for death caused by acci- 
dental means, evidence on issue of whether insured, who had 
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killed himself while playing 'Russian Roulette' with loaded re- 
volver, was killed by accidental means was insufficient to take 
case to jury." 

And in the Baker case, sxpm,  (of "William Tell" import) ,  
these headnotes portray opinion of Supreme Court of Tennes- 
see: ''1. Where insured placed a pepper can on his head and 
invited friend to fire a t  the can with a revolver and insured 
moved his head just as revolver was fired with bullet entering 
insured's head causing his death, insured should have reason- 
ably foreseen that  death or injury might result and his death 
was not through 'accidental means' within double indemnity 
provisions of life policy. 

"2. Death is not caused by accidental means if i t  is the nat- 
ural and foreseeable result of a voluntary, though unusual and 
unnecessary act or course of conduct of the insured." 

Applying these principles to case in hand, this Court is con- 
strained to hold that  the facts and circumstances shown by 
the undisputed evidence disclose that  the death of the insured 
was "the natural and probable consequence of an ordinary act 
in which he voluntarily engaged." MehafSeg v. Ins. Co., supra. 

Cases relied upon by appellant are  distinguishable. 
Hence no recovery can be sustained, and the judgment as of 

nonsuit must be 
Affirmed. 

Johnson and Bobbitt, J.J., dissent. 

W. H .  M. J E N K I N S  v. WASHINGTON CORTEZ F O W L E R  A X D  MRS. 
SALEY.4 F O W L E R  COLEY. 

(Filed 6 November, 1957) 

1. Judgments § 32-Adjudication that  party was not guilty of actionable 
negligence is res judicata on that  issue in subsequent action. 

Where the passenger in one car  sues the driver of the other car  
involved in the collision, and the driver of t h a t  car  has  the owner 
and driver of the passenger's car joined for contribution, in which ac- 
tion i t  is determined by verdict of the jury tha t  the owner and driver 
of the car  in which the passenger was riding was not guilty of negli- 
gence constituting a proximate cause of the accident, and judgment is 
entered tha t  the defendant therein recover nothing on the cross-action 
for  contribution, such judgment is conclusive a s  to the issues therein 
determined and precludes the defendant therein from thereafter in- 
stituting action against the owner and driver of the other car to re- 
cover for  alleged negligence proximately causing the same accident. 
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2. Judgments 8 35: Trial 8 21- 
It is the duty of the court to allow motion for judgment as  of non- 

suit when all the evidence fai ls  to establish a r ight  of action on the 
p a r t  of plaintiff, and also when i t  affirmatively appears from the evi- 
dence a s  a matter  of law t h a t  plaintiff is not entitled to recover, and 
therefore where the defendant's affirmative proof discloses tha t  plain- 
tiff's cause of action is barred under the doctrine of res judicat,a, non- 
suit is proper. 

APPEAL by plaintiff from Hall, J., April 1957 Term of FRANK- 
LIN. 

Plaintiff seeks by this action compensation for  personal in- 
juries and damage to his automobile resulting from a collision 
between the automobile owned and operated by plaintiff and 
an automobile operated by defendant Coley as  agent of the 
owner, defendant Fowler, which collision was alleged to be due 
to the negligence of defendants. 

Defendants answered. They denied they were negligent and 
pleaded contributory negligence. Thereafter, defendants, act- 
ing under G.S. 1-167, filed a supplemental answer pleading in 
bar of plaintiff's right to recover an adjudication of the matters 
in controversy as  disclosed by the record in an action lately 
pending in the Superior Court of Granville County by Mvs. 
Fannie Franklin Fowler versus W. H. M. Jenkins, the original 
defendant, and W. Cortez Fowler and Mrs. Selena Fowler Coley, 
made additional defendants on motion of the original defendant 
for  contribution, if he should be adjudged liable to plaintiff. 

At the trial defendants offered in evidence the judgment roll 
in the action referred to in their answer. 

At the conclusion of the evidence defendants moved for judg- 
ment of nonsuit. This motion was allowed and judgment was 
entered accordingly. Plaintiff, having duly noted his exception, 
appealed. 

Royster & Roysteg. for plaintiff appellant. 
Reade, Fuller, Newsom & Graham and Gantt, Gantt & M a ~ k -  

ham f 09. defendant appellees. 

RODMAN, J. Plaintiff offered evidence tending to establish 
the allegations of negligence as  set out in the complaint. De- 
fendants offered evidence tending to negative plaintiff's allega- 
tions of negligence. Defendants also offered the record in the 
Granville County action pleaded as  an estoppel. 

That was an action brought by Mrs. Fannie Fowler, mother 
of the present defendants, to recover damages from Jenkins, 
the present plaintiff, for personal injuries sustained in the col- 
lision forming the basis of the present action. Mrs. Fowler 
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alleged that  she was a passenger in the car of her son, Washing- 
ton Cortez Fowler, operated a t  the time by Mrs. Coley; that  her 
injuries were due to the negligence of the defendant Jenkins, 
present plaintiff. Jenkins answered. He denied any negligent 
conduct proximately causing the collision. He asserted that the 
collision was caused by the sole negligence of Mrs. Coley who 
was operating her brother's car a s  his agent. He then averred 
that if, in fact, he was negligent, Mrs. Coley and her principal 
were joint tortfeusou from whom he was entitled to contribu- 
tion. On his motion, the defendants in this action were made 
additional parties to the Granville County suit. The additional 
defendants answered. They denied the allegations of negli- 
gence asserted by the then defendant Jenkins. The cause was 
tried a t  the October 1956 Term of Granville. The jury answered 
the issue as  to Jenkins' negligence in the affirmative and fixed 
the amount of Mrs. Fowler's damages. In  addition, an  issue was 
submitted and answered thus:  "Was the defendant, Mrs. Salena 
Fowler Coley, negligent and did her negligence concur with the 
negligence of the defendant, Jenkins, and contribute to the 
injuries of the plaintiff, Mrs. Fannie Franklin Fowler, as al- 
leged in the answer of the defendant, Jenkins? Answer: No." 
Judgment was entered in accord with the verdict that  Mrs. Fow- 
ler recover of Jenkins the damage assessed by the jury. It was 
further adjudged: "that the defendant W. H. M. JENKINS, have 
and recover nothing of the defendants, W. Cortez Fowler and 
Mrs. Salena Fowler Coley, by reason of his action for contribu- 
tion against them, which alleged cause of action is set out in the 
answer of the said defendant, Jenkins, and that  the defendant 
Jenkins be taxed by the Clerk with the costs of his action against 
the said defendants, Mr. Cortez Fowler and Mrs. Salena Fowler 
Coley." Jenkins noted an  appeal from the judgment so entered. 
His appeal was dismissed in March 1957. 

When the present defendants were, a t  the instance of the 
present plaintiff, made defendants in the Granville County ac- 
tion, Jenkins became as  to them a plaintiff with the burden of 
establishing their negligence. Norris .zq. Johnson, 246 N.C. 179. 
The foundation of the claim then asserted is identical with the 
facts asserted to form the basis of the present claim. A jury 
has heard the facts, determined them adversely to the present 
plaintiff, and judgment has been entered on that  verdict. This 
judgment is conclusive and prevents further inquiry into the 
facts forming the basis of the present action. Thompson v. Las- 
siter, 246 N.C. 34 ; Stansel v. Mclntzjre, 237 N.C. 148, 74 S.E. 2d 
345; Snyder v. Oil Co., 235 N.C. 119, 68 S.E. 2d 805; Herring v. 
Coach Co., 234 N.C. 51, 65 S.E. 2d 505; Tarkington v. Printing 
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Co., 230 N.C. 354, 53 S.E. 2d 269; Crawford v. Crawford, 214 
N.C. 614, 200 S.E. 421 ; Bryant v. Shields, 220 N.C. 628, 18 S.E. 
2d 157; Gay v. Stancell, 76 N.C. 369. 

The judgment roll in the prior action having been offered in 
evidence, i t  became the duty of the court on a proper motion to 
again enter a judgment denying plaintiff's right to recover 
from defendants. 

Is a motion to nonsuit, made a t  the conclusion of the evidence, 
a proper method of disposing of the case? The answer is yes. 

A t  common law a defendant could test the sufficiency of the 
evidence to permit a recovery by demurrer to the evidence. If the 
court should overrule the demurrer, defendant could not offer 
evidence. Sti th v. Lookabill, 71 N.C. 25; S. u. Adams, 115 N.C. 
775; S. v. Groves, 119 N.C. 822. 

"A demurrer to evidence withdraws a case from the jury, and 
i t  is laid down in Tidd, 865, that  when the evidence is in writ- 
ing, or if parol, is certain, the adverse party will be required to 
join in the demurrer; but when the parol evidence is loose and 
indeterminate or  is circumstantial, he will not be required so to 
do, unless the party demurring will distinctly admit upon the 
record every fact  and every conclusion which the evidence 
offered conduces to prove." Nelson v. Whitfield, 82 N.C. 46; 
88 C.J.S. 514; 53 Am. Jur.  262. 

A defendant could also test plaintiff's right of recovery by 
motion for  directed verdict. Such a motion was not circum- 
scribed by the limitations relating to a demurrer to the evi- 
dence. McIntosh, N.C. P.&P., 2d ed., sec. 1488. 

The Hinsdale Act, G.S. 1-183, first enacted in 1897, was de- 
signed to permit more extensive use of a demurrer to the evi- 
dence by permitting the court to  consider all of the evidence 
and if, upon all the evidence, i t  appeared that  plaintiff was not 
entitled to recover, the court could then allow the motion to 
nonsuit. 

On a motion to nonsuit the court does not now have any more 
right to weigh the evidence and pass on the credibility than i t  
possessed prior to the adoption of the Hinsdale Act. 

Justice Seawell aptly stated the rule when he said in Wall .v. 
Bain, 222 N.C. 375, 23 S.E. 2d 330: "While the statute, C.S., 
567, requires a consideration of the whole evidence, it is clear 
that  only that  part  of the defendant's evidence which is favor- 
able to the plaintiff can be taken into consideration, since other- 
wise, the court would necessarily pass upon the weight of the 
evidence, the credibility of which rests solely with the jury." 

But that  does not mean that  when all of the evidence has 
been examined and all inferences which may be drawn there- 
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from favorable to plaintiff have been accorded him, i t  never- 
theless appears, as a matter of law, he cannot recover, that the 
express language of the statute should be ignored and the court 
held powerless to render a judgment of nonsuit. 

I t  is the duty of the court to allow the motion in either of two 
events: first, when all of the evidence fails to establish a right 
of action on the part of plaintiff; second, when i t  affirmatively 
appears from the evidence as a matter of law that  plaintiff is 
not entitled to recover. Atkins z.. Transportation Co., 224 N.C. 
688, 32 S.E. 2d 209; B ~ y a r ~ t  2'. Shields, supya; Crawford v. 
Crawford, s u p ~ a .  The motion made on defendants' affirmative 
proof is the equivalent of a motion for a directed verdict under 
the old practice. Here, if an issue on the plea of estoppel by 
judgment had been submitted to the jury, defendants would 
have been entitled to a peremptory instruction. Hence the judg- 
ment of nonsuit is proper. Peryell z7. Inszcrance Co., 208 N.C. 
420, 181 S.E. 327; Hood r .  Bayless, 207 N.C. 82, 175 S.E. 823; 
23 N.C.L.R. 243. 

There is nothing in Reid v. Holden, 242 N.C. 408, 88 S.E. 
2d 125, in conflict with what is here said. In  that  case the plea of 
res judicata did not establish the identity of the parties or the 
identity of the controversial facts in the two suits. Here, the 
parties are  identical, and an  examination of the pleadings in 
the two suits shows that the issue of the defendants' negligence 
is the same in each suit. 

Since a jury has heretofore decided that the collision be- 
tween the two automobiles was not caused or produced by any 
negligent act of the defendants, the court was correct in not 
submitting that  issue to another jury. The judgment is 

Affirmed. 

CAROLINA WOOD T'CTRNISG COMPANY. A CORPORATION V. J E S S  
WIGGINS, CECIL WELCH. F R E D  J. HALL. N E A L  J. PROCTOR, 
HORACE BlRCHFIELD,  ALBERT J E N K I N S ,  GEORGE CLINE,  
ANDY CLINE,  OLIN L. PROCTOR, CLINT BURNETT,  ODIS 
BIRCHFIELD A N D  ALL OTHER MEMBERS O F  LOCAL NO. 251, OF THE 
U N I T E D  F U R N I T U R E  WORKERS O F  AMERICA. A N D  ANY OTHER 
PERSONS UNKNOWK TO THIS PLAINTIFF TO WHOM THIS ACTION MAY 
BECOME KNOWK. 

(Filed 6 Ncvember, 1957) 

1. Contempt of Court § 8- 
An appeal lies from judgment holding respondents in contempt fo r  

disobedience of the court's order when the contempt is not committed 
in the immediate presence of the court. 
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On appeal fronl judgnient holding respondents in contempt for wil- 
ful disobedience of the court's order restraining unlawful picketing, 
the findings of fact by the judge are conclusive and not revieweble if 
supported by any competent evidence. 

3. Contempt of Court 3 7- 
Punishment in this case for contempt not colnniitted in the presence 

of the court held not to exceed that provided by law. G.S. 5-4. 

APPEAL by respondents from Moore (Dan. K.), J., at  Cham- 
bers in Sylva, North Carolina, on 31 July 1957. From SWAIN. 

The petitioner instituted this action in the Superior Court 
of Swain County, North Carolina, on 17 May 1957, against the 
above-named parties and others, including the appellants. 

The labor contract between the petitioner and Local No. 251 
of the United Furniture Workers of America expired on 13 April 
1957. When the parties could not agree upon a new contract, 
the Union called a strike. The strikers picketing the plant 
blocked the entrance to the plant on several occasions between 
13 April and 17 May 1957, and interfered with employees en- 
tering and leaving the plant and prevented the petitioner from 
shipping any merchandise therefrom. 

A temporary restraining order was issued on 17 May 1957 
by his Honor Dan K. Moore, Resident Judge of the Thirtieth 
Judicial District of North Carolina, restraining the above- 
named parties and all other persons to whom notice or knowl- 
edge of the order may come, from doing, among other things, 
the following: (1) Loitering or congregating within 200 feet 
of any part of any premises owned, occupied or used by the 
petitioner as a place of business or warehouse a t  Bryson City, 
North Carolina, except as  follows: (a) At no time more than 
four persons may peaceably picket anywhere within 200 feet 
of said premises. (b) None of the said four persons peaceably 
picketing, nor any other persons shall physically block the en- 
t ry  or the exit of any person desiring to enter any premises 
used or occupied by the petitioner or to leave therefrom by 
walking in front of said person or by placing an automobile, 
truck or other obstruction in the driveways leading to and from 
said premises or shall otherwise interfere in any manner with 
the free ingress and egress of any and all persons to and from 
said premises and, further, shall not interfere with any persons 
desiring to go to his or her place of work with the petitioner or 
to his or her home from work with the petitioner. 

The order likewise prohibited interference with the ingress 
and egress to and from the premises of petitioner of trucks or 
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automobiles owned by the petitioner or i ts  agents and em- 
ployees, or  others, including motor trucks operated by com- 
mon carriers. 

The respondents were ordered to appear before his Honor 
a t  the Jackson County Courthouse, Sglva, North Carolina, on 
25 May 1957, a t  10:OO a.m. and show cause, if any they have, 
why the restraining order should not be continued until the 
hearing. 

The temporary restraining order was served on the respond- 
ents named in the caption of this cause, and copies thereof 
posted a t  conspicuous places on each side of the entrance gate 
to petitioner's plant. 

When this motion came on for hearing on 25 May 1957, the 
original order was amended and continued until the hearing, 
the amendment in pertinent part  being, "There shall be no 
picketing of any kind within 10 feet of the driveway or entrance 
from the highway to the plaintiff's (petitioner's) premises," 
and a new paragraph was added permitting the respondents 
to use the house which they had leased, located across the high- 
way from the petitioner's premises. 

The order as  amended was also served on the respondents 
named in the caption of this cause and copies posted in con- 
spicuous places on each side of the entrance gate to petitioner's 
plant, and a copy was also posted on the building across the 
highway from the petitioner's plant, used by the pickets. 

On 22 July 1957 the petitioner filed a verified motion stating 
in substance that  the respondents named therein had on that  
date engaged in mass picketing a t  the entrance gate to petition- 
er's plant in violation of the aforesaid restraining order, there 
being more than four persons within 200 feet of petitioner's 
premises, and that  the respondents had physically blocked the 
entrance to numerous persons desiring to enter petitioner's 
premises, and prayed for an  order to show cause why the re- 
spondents named therein should not be attached for contempt. 
Said respondents were cited to appear before his Honor on 24 
July 1957 a t  the Jackson County Courthouse, Sylva, North Car- 
olina, a t  2:00 p.m. and show cause, if any there be, why they 
should not be attached for contempt of court and be punished 
as provided by law. 

When the matter came on for hearing on 24 July 1957, a t  the 
request of counsel for respondents, the hearing was continued 
until 9:00 a.m., 25 July 1957. The respondents filed a demurrer 
to the motion, which was overruled. They then filed an answer, 
which was used as an affidavit. 
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His Honor heard the evidence as submitted by affidavits and 
found the facts. Based on his findings, he held the respondents 
named in paragraph three of the judgment, and each of them, 
did on 22 July 1957, between the hours of 6 :30 a.m. and 2 :40 
p.m., intentionally and wilfully violate the terms of the restrain- 
ing order theretofore issued. 

From the punishment imposed, the respondents appeal, assign- 
ing error. 

William Medfo,vd, Robert Leatheqwood, 111 Joy petitioner 
appellee. 

Robert S. Cahoon, Martin Raphael (of New Ywk), for re- 
spondents appellant. 

DENNY, J. In  a proceeding in which a judge of the superior 
court has adjudged a party guilty of contempt for disobedience 
of the court's order and the contempt was not committed in the 
immediate presence of the court, an  appeal lies from the judg- 
ment entered. However, in such a proceeding, the findings of fact 
by the judge are  conclusive and not reviewable on appeal, if 
supported by any competent evidence. Cotton Mill Co, v. Textile 
Workers Union, 234 N.C. 545,67 S.E. 2d 755; Bank v. Chamblee, 
188 N.C. 417, 124 S.E. 741 ; I n  re Fountain, 182 N.C. 49, 108 
S.E. 342, 18 A.L.R. 208 ; Flack v. Flack, 180 N.C. 594, 105 S.E. 
268; I n  re  T. J. Parkey, 177 N.C. 463, 99 S.E. 342; Green v. 
Green, 130 N.C. 578, 41 S.E. 784 ; Young v. Rollins, 90 N.C. 125. 

We have carefully examined the record in this cause, and the 
findings of the court below are  supported by competent evidence 
and such findings support the judgment. 

Furthermore, the punishment imposed does not exceed that  
provided by law. G.S. 5-4. Hence, the judgment is affirmed. Erwin 
Mills v. Textile Workers Union, 235 N.C. 107, 68 S.E. 2d 813; 
Cotton Mill Co. v. Textile Workevs Union, supra; Cotton Mills v. 
Abrams, 231 N.C. 431, 57 S.E. 2d 803; Manufacturing Co. v. 
Arnold, 228 N.C. 375. 15 S.E. 2d 577, and cited cases. 

Affirmed. 

STATE v. J A M E S  WILLIAM FLINCHEM 

(Filed 6 November, 1957) 

Automobiles 8 71: Criminal Law $ 63- 
A lay witness is competent to testify whether or not in his opinion 

a person was under the influence of a n  intoxicant on a given occasion 
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on which the  witness observed him. and in a plosecution fo r  dr iv ing 
while under  the  influence of a n  intoxicant,  the  action of the  cour t  i n  
sus ta in ing a n  objection to testimony of defendant 's  witness to the  
effect t h a t  he had a n  opinion a s  t o  whether defendant  on the  occasion 
In questlon w a s  under the influence of any  intoxicant and  t h a t  t he  
witness thought  the  defendant was  p e ~ f t c t l y  normal,  mus t  be held 
fo r  prejudicial  er ror .  

APPEAL by defendant from At ~ n s t m n g ,  J., a t  August 1957 
Term, of WILKES. 

Criminal prosecution upon bill of indictment charging that  
defendant "did unlawfully and willfully operate an  automobile 
upon the public highways of Wilkes County while then and there 
being under the influence of intoxicating liquors or narcotic 
drugs, contrary to the form of the statute," etc. 

Upon the trial in Superior Court the State offered the testi- 
mony of a State Highway patrolman, Mr. Gentry, tending to 
show that  about 11 o'clock on the night in question, 19 January, 
1957, he saw defendant stagger as  he entered his automobile, 
and that  he, the patrolman, followed along the public highway 
and, on stopping defendant, smelled on his breath the odor of 
alcohol-beer, in his opinion; and that  in his opinion defendant 
was under the influence of some intoxicating liquor or narcotic 
drug to such an extent that  his mental or physical faculties, or 
either of them, were materially impaired; and that  he, the 
patrolman, told defendant "he was under arrest  for  driving un- 
der the influence," and took him to jail. And, on cross-examina- 
tion, the patrolman testified that  in his opinion "defendant had 
had some beer to drink, and that  defendant told him he had had 
two bottles of beer." 

On the other hand, defendant. as  a witness for  himself, testi- 
fied that  while a t  the time of his arrest  he had drunk part  of 
two bottles of beer, (using his language), "I was just as normal 
a s  I am right now. I was not under the influence of any intoxi- 
cant. He took me to jail " * " I told him I wanted a blood test." 
And on cross-examination defendant testified : "I wasn't stag- 
gering when I went out to get in my car. Mr. Gentry was mis- 
taken about that. I was walking straight." 

Defendant also introduced as  his witness one Billy Tom 
Dowell. who testified: That he was with defendant on the occa- 
sion when he was arrested. And in the course of his testimony 
defendant's attorney undertook to elicit from him whether, in 
his opinion, defendant was under the influence of any intoxicant, 
and the following ensued: "Q. Now, do you have a n  opinion 
satisfactory to yourself as  to whether he was under the influ- 
ence of some intoxicant the last time you saw him?" State ob- 
jects. "A. As f a r  as  I could tell he was perfectly normal." 
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Court: "No, you have got to first answer whether you have an 
opinion or not, then you can say, do you or not, Yes or No?" 

Witness: "Yes, I have an opinion. I think he was perfectly 
normal." 

Court : "No, objection sustained." 
The above is the subject of defendant's Exception No. 8, as- 

signment of error No. 5. 
There are  other incidents of similar nature to which other 

assignments of error relate, a s  well a s  other exceptions. 
And the record shows that  after the jury had come into open 

court and, in response to inquiry as  to whether i t  had agreed 
upon a verdict, had stated that  it found defendant "Guilty of 
violating the State Highway Law, but not drunkenness," the 
court declined to accept such as  the verdict, stating that  i t  was 
not one of the verdicts the court had instructed the jury could 
return. The court directed the jury to return to jury room, call- 
ing attention to instruction given. (Exception No. 1.) The jury 
upon further deliberation returned a verdict of guilty a s  
charged. 

Then the record shows that  after verdict a colloquy between 
the court and attorney for  defendant followed in respect to 
whether judgment would be suspended upon fine and cost. The 
judgment of the court was that  "defendant be confined in the 
common jail for  a term of six (6) months and assigned to do 
labor under the State Prison Department, as provided by law." 
Defendant excepted. 

And from judgment entered defendant appeals to Supreme 
Court, and assigns error. 

Attorney Gene,ml, Assistant Attorney General Love for the 
state. 

W .  H .  McELwee, W .  L.  Osteen f o ~  defendant appellant. 

WINBORNE, C. J.: Among the exceptions taken by defendant 
in the course of the trial in Superior Court, this Court is of 
opinion that  the matter of exclusion of testimony of the witness 
Dowel1 to which Exception No. 8 is directed, constitutes error 
prejudicial to defendant, and entitles him to a new trial. 

In  this State a lay witness is competent to testify whether 
or not in his opinion a person was under the influence of an in- 
toxicant on a given occasion on which the witness observed him. 
See S. v .  Willard, 241 N.C. 259, 84 S.E. 2d, 899, and cases there 
cited. 
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Since there is to be a new trial, i t  is not deemed expedient to 
treat  other assignments of error. The matters to which they 
relate may not then recur. 

For  error pointed out, let there be a 
New trial. 

HERBERT B. HOFFMAN AND WIFE, REMONA H. HOFFMAN v. JAMES 
P. MOZELEY AKD M'IFE, JULIA P. MOZELET. 

(Filed 6 November, 1957) 

1. Trusts 8 4c- 
Allegations and evidence to the effect that  plaintiffs furnished the 

full purchase price for certain lots, tha t  defendants took title thereto 
in their own names, t h a t  defendants built a dwelling on one of the 
lots for  plaintiffs, for which plaintiffs paid them in full, and tha t  
defendants thereafter conveyed only par t  of the lots to plaintiffs, is 
sufficient to make out a cause of action against defendants to compel 
the conveyance of the rest  of the land on the theory of a resulting 
trust.  

2. Compromise and Settlement- 
Where there is evidence tha t  the owners of land by operation of a 

resulting t rus t  accepted from the trustor a deed to par t  of the land, 
with a n  executory agreement in  regard to  the balance, but without 
agreement t h a t  the conveyance of par t  should settle all claims and 
differences between the parties, the finding of the jury adverse to 
defendant determines the issue of settlement or estoppel. 

3. Frauds, Statute  of, 5 5- 
The statute of f rauds has no application to a resulting trust.  

4. Trial 8 36- 
Where the issues submitted arise on the pleadings and a r e  supported 

by the evidence, and a r e  determinative of the controversy, a n  assign- 
ment of error to the refusal to subinit other issues cannot be sustained. 

APPEAL by defendants from Moore (Cli f ton L.), J., May, 1957 
Term, LENOIR Superior Court. 

Civil action by plaintiffs to establish title and right to pos- 
session of a certain described portion of lot No. 217 in Mount 
Vernon Park Subdivision, Falling Creek Township, Lenoir 
County, and to have the court declare the defendants to be trus- 
zees for the benefit of the plaintiffs. 

It appears from the pleadings and the evidence that  the plain- 
tiffs furnished the defendant James P. Mozeley $1,250.00 for 
which to purchase lots Nos. 217, 218, 219, and 220 in the above 



122 Ih' THE SUPREME COURT. [247 

described development, upon which the defendant James P. 
Mozeley agreed to, and did, erect a dwelling house for a stipu- 
lated price. The said defendant made the purchase of the lots 
with plaintiffs' money and took title to himself and his wife. 
The plaintiffs paid for the dwelling. The defendants then ex- 
ecuted a deed in fee to the plaintiffs for all of the described lots 
except a small triangular portion extending along the west side 
of lot No. 217. Prior to the execution of the deed to the plain- 
tiffs, the parties discussed a sale of a part  of lot 217, the pur- 
chase price to be applied to a reduction of the amount due the 
defendants for the erection of the dwelling. The sale was not 
consummated. The plaintiffs, having knowledge that  their deed 
did not cover all of lot 217, nevertheless accepted it. 

The plaintiffs contend they had paid for the lots and paid 
for the erection of the dwelling thereon, and they accepted the 
deed as  written without waiving their right to require a further 
conveyance in the event a sale was not consummated for the 
small portion of lot No. 217 not covered by their deed. 

On the other hand, the defendants contend (1) that  agree- 
ment was made by which the defendants were to sell that  part  
of lot No. 217 not conveyed to the plaintiffs and apply the pur- 
chase price on the cost of the dwelling; (2) that  a controversy 
arose and that  the plaintiffs accepted the deed in settlement of 
all claims and obligations on the part  of the defendants; (3)  
that  the contract between the parties involved the title to real 
estate and was not signed by the party to be charged, and was 
void and unenforceable under the statute of frauds. The de- 
fendants tendered the following issues : 

"1. Did the parties to this action enter into a verbal agree- 
ment under the terms of which defendants were to sell a 
portion of the residence lot and apply the proceeds to the 
cost of constructing the house? 

"2. Is  this agreement barred by the statute of frauds?" 
The court submitted the following issues which the jury an- 

swered as indicated : 

"1. Did the defendants, with moneys previously paid by the 
plaintiffs as the purchase price, purchase and take title 
in their names the land involved in this action? 
Answer: Yes. 

"2. Did the plaintiffs accept delivery from the defendants 
of the Deed dated February 14, 1956, in setticmns; ,\f all 
claims and differences between them? 
Answer: No." 
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From the judgment on the verdict, the defendants appealed. 

Albert W .  Cowper, for defendants, appellants. 
La Roque & Allen, By:  G. Paul La Roque, for plaintiffs, ap- 

pellees. 

HIGGINS, J. The plaintiffs alleged and offered evidence to sustain 
the allegation that  the plaintiffs furnished the defendant James 
P. Mozeley the full purchase price for  the four lots involved, and 
that  Mozeley had title thereto made to himself and his wife. 
After building a dwelling on the lots for the plaintiffs, for  which 
they paid in full, the defendants conveyed only part  of the lots. 
This action is to compel conveyance of the remaining portion 
upon the ground that  a resulting trust  in the property existed 
in favor of the plaintiffs by reason of their having furnished 
the purchase money. "Under such circumstances equity creates a 
t rus t  in favor of such other person commensurate with his in- 
terest in the subject-matter. A t rust  of this sort does not arise 
from or depend upon any agreement between the parties. It re- 
sults from the fact  that  one's money had been invested in land 
and the conveyance taken in the name of another." Deans v. 
Deans, 241 N.C. 1 ,84  S.E. 2d 321; Bozuen v. Darden, 241 N.C. 11, 
84 S.E. 2d 289; Davis v. Davis, 228 N.C. 48, 44 S.E. 2d 478; 
Teachey v. Gurley, 214 N.C. 288, 199 S.E. 83;  Ricks v .  Wilson, 
154 N.C. 282, 70 S.E. 476 ; Summers v. Mom-e, 113 N.C. 394, 18 
S.E. 712; Waddell v .  Carson, 245 N.C. 669, 97 S.E. 2d 222; Paul 
2.. Neece, 244 N.C. 565, 94 S.E. 2d 596; Grant v. Toatley, 244 
N.C. 463, 94 S.E. 2d 305. 

The jury found the plaintiffs did not accept the deed in settle- 
ment of all claims and differences between the parties. That 
finding, which is supported by competent evidence, left the de- 
fendants under obligation to convey to the plaintiffs all lands 
bought with their money. "To constitute an  abandonment or 
renunciation of a claim there must be acts and conduct, positive, 
unequivocal, and inconsistent with their claim of title." * * * 
". . . estoppel stands practically upon the same footing . . ." 
F w n i t u ~ e  Co. v.  Cole, 207 N.C. 840, 178 S.E. 579. 

Unsupported in law also is defendants' contention the contract 
to convey was void and unenforceable under the statute of 
frauds. It is well settled that  "If one agrees, by parol, to buy 
land for  another, and he does buy the land and pays for it with 
the money of his principal, but takes the deed in his own name, 
equity will enforce the agreement, hold him to be a trustee, and 
compel him to make title to the principal; for  the statute which 
requires all contracts 'to sell or convey land' to be in writing has 
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no application." Greensbo~.~ Bank & Trust Co. v. Scott, 184 N.C. 
312, 114 S.E. 475. 

The only errors assigned by the defendant relate to the non- 
suit and the court's refusal to submit the issues tendered by the 
defendants. The evidence was ample to support plaintiffs' cause 
of action. The issues submitted arose on the pleadings. They 
were determinative of the controversy. 

No error. 

MRS.  HELEN HAYES v. BON MARCHE, INC. 

(Filed 6 November, 1957) 

1. Negligence 5 16;  Pleadings s 31- 
In a n  action to recover for  injuries received by plaintiff while using 

a n  automatic "magic eye" door in the entrance of defendant's retail  
store, plaintiff may allege prior similar occurrences. 

2. Appeal and Error 8 22a- 
An exception to the 1-efusa1 of the court to strike designated sub- 

paragraphs of a pleading is  a broadside exception and must fai l  if 
the paragraphs challenged contain any proper factual allegations. 

On writ of ce?*tiova?*i, treated as an appeal, to review order 
of Sink, E. J., a t  27 May, 1957, Special Term of BUNCOMBE. 

Civil action by the plaintiff to recover damages for personal 
injuries alleged to have been caused by negligence of the de- 
fendant in the operation and maintenance of an automatic 
"magic eye" door in the entrance to its retail store in the city of 
Asheville. 

The defendant, before answering or otherwise pleading, 
moved under G.S. 1-153 to strike certain portions of the com- 
plaint, including all of paragraph 7, wherein the plaintiff al- 
leges injuries of a similar nature sustained by other persons, 
before and after the occurrence in suit. 

The motion to strike paragraph 7 was allowed in respect t o  T, 

portion of the preamble, but was denied as to all allegations 
contained in the body of the paragraph, including subparagraphs 
a, b, and c, in which the plaintiff alleges three similar occur- 
rences. To the order entered by the court, the defendant ex- 
cepted to so much thereof as overruled its motion to strike sub- 
paragraphs a, b, and c of paragraph 7 of the complaint, and 
petitioned for writ of cei+iovari under Rule 4 (a ) ,  242 N.C. 766. 
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The petition was allowed 28 August, 1957. 

Meekins, Packer & Roberts for appellant. 
N .  Johnson DuBose for appellee. 

JOHNSON, J. The essential rules governing appeals from lower 
court rulings on motions to strike are  collected and assembled in 
Daniel v. Gardner, 240 N.C. 249, 81 S.E. 2d 660. Under applica- 
tion of principles there stated, we conclude that  paragraph 7 
of the complaint contains some factual allegations which with- 
stand the defendant's motion to strike. Watkins v. Furnishing 
Co., 224 N.C. 674, 31 S.E. 2d 917 ; 65 C.J.S. Negligence, Sec. 234. 

Conceding as  we may that  the challenged paragraph con- 
tains irrelevant and redundant matter, nevertheless i t  is noted 
that  the refusal of the court to strike all three subparagraphs 
is challenged by a single broadside exception. Such excep- 
tion does not require this Court to go through all three sub- 
paragraphs of paragraph 7 and separate the "good from the 
bad." Nance v. Telegraph Co., 177 N.C. 313, p. 315, 98 S.E. 
838. Ordinarily, an  exception taken to several distinct matters, 
some of which a re  clearly correct, is insufficient to present any 
error for  review. Wheeler v. Cole, 164 N.C. 378, 80 S.E. 241. See 
also Harris v. Light Co., 243 N.C. 438, 90 S.E. 2d 694 ; Dobias v. 
White,  240 N.C. 680, 689, 83 S.E. 2d 785; Insulation Co. v. 
Davidson County, 240 N.C. 336, 81 S.E. 2d 925; Rader v. Coach 
Co., 225 N.C. 537, 35 S.E. 2d 609. In 3 Am. Jur., Appeal and 
Error, Sec. 275, i t  is stated: ". . . where an  exception covers 
several propositions, i t  is a general one, and is unavailing if any 
one of them is correct." 

The judgment below is 
Affirmed. 

S T A T E  v. W I L L I A X  D A L T O S  K O O D  

(Filed 6 November, 1957) 

Automobiles 05 3, 72- 

The stipulations between counsel f n v  defendant and the solicitor, 
together with defendant's admissions and the State 's evidence, con- 
sidered in the light most favorable to the State ,  held sufficient to 
support  conviction of defendant of driving on a public highway while 
under the  influence of intoxicating liquor and operating a motor vehi- 
cle on a public highway a f t e r  permanent   evocation of driver's license. 
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APPEAL by defendant from Hobgood, J., a t  July 8, 1957 Reg- 
ularly Assigned Criminal Court, of WAKE. 

Criminal prosecution upon three warrants issued out of Re- 
corder's Court of Garner, North Carolina, charging defendant 
with these offenses on 5 June, 1957 : 

In Number 7055, "driving an automobile on the public high- 
way of North Carolina while under the influence of some intox- 
icating liquor, this being the fourth offense"; 

In Number 7056, "operate a motor vehicle on a public high- 
way in North Carolina during the time his driver's license had 
been permanently revoked" ; and 

In  Number 7057, "display or cause to be displayed and have 
in his possession an operator's license, knowing the same to have 
been revoked, suspended or altered." 

Upon trial in said Recorder's Court, defendant pleaded not 
guilty a s  to each charge, but was adjudged guilty as  to each. 
And from judgments pronounced thereon, defendant appealed 
to Superior Court of Wake County. 

In Superior Court the cases were consolidated for the purpose 
of trial, and came on for trial. Again defendant pleaded not 
guilty to the charges preferred in the respective warrants. 

And upon trial motions of defendant were aptly made for  
nonsuit as  to each charge. The trial court allowed the motion 
a s  to the charge set forth in case Number 7057, but overruled 
the motions as  to the charges in cases Numbers 7055 and 7056. 
And as  to these two charges the jury returned verdict that  the 
defendant is guilty on both counts. 

Thereupon the judgment of the court is that  the defendant 
be confined in the common jail of Wake County for a term of 
one year, and assigned to work the public roads under the super- 
vision of the State Prison Department. Defendant appeals there- 
from to Supreme Court, and assigns error. 

A t t o r n e y  Genei~al Patto??, Ass i s tan t  At tomley General H a m y  
W .  M c G a l l i a d  for  the  state.  

Carl E. Gaddy ,  Jr . ,  Daniel F .  Lo?,elace f o ~  de fendant  appel- 
lant.  

PER CURIAM: The question is:  Did the court e r r  in denying 
defendant's motions for judgment as of nonsuit, and in failing 
to direct a verdict of not guilty as  to the charges in the war- 
rants. 

The case on appeal discloses stipulation between counsel for 
defendant and the Solicitor of the State (1) that  on 5 June, 
1957, defendant's operator's license had been suspended by the 
Department of Motor Vehicles for  the State, and had been re- 
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voked permanently; and (2)  that prior to said date defendant 
had been convicted three times for driving motor vehicles upon 
the public highways of the State of North Carolina while under 
the influence of intoxicating liquor. And defendant, as witness 
for himself, testified that he was "pretty drunk a t  the time * * * 
was pretty high * * * and appreciably under the influence of 
intoxicating liquor,"-though he denied that he was driving on 
public highway. 

In the light of this stipulation, and testimony of witnesses 
for the State and testimony of defendant, taken in the light most 
favorable to the State, the evidence is of sufficient probative 
force to support the verdict rendered by the jury. 

Hence in judgment from which appeal is taken, there is 
No error. 

\YILLIAM L. HUMPHREY, SARAH H.  ALBRITTON, MARY HUMPH- 
REY FISHER.  VIRGINIA H. GRIFFIN.  NELL H. GRIFFIN AND 
C. E .  HUMPHREY, JR.  v. MRS. WILLIE' B. FAISON, EXECUTRIX OF 
THE ESTATE OF INDIA B. HUMPHREY, DECEASED, AND MRS. WILLIE B. 
FAISON, INDIVIDUALLY. 

(Filed 20 November, 1957) 

1. Judgments § 19- 
Where the judge holding a term of court in another district by con- 

sent hears a n  action in which no issues of fact  a r e  raised, all parties 
being present in person or by counsel, contention t h a t  judgment there- 
in was void because rendered out of the district is untenable. 

2.  Judgments 32: Wills 5 39- 
A final judgment rendered in a n  action to construe a will, from 

which no appeal is perfected, is binding on the parties thereto with 
respect to the construction of the will and the rights of the parties 
thereunder. 

3. Judgments 5 s  27e, 32- 
The efficacy of a judgment a s  ?.es judicata is not affected by a n  

asserted agreement of the parties not to prosecute the action when 
there is nothing to suggest t h a t  the action was not prosecuted and 
defended in good faith o r  that  any  pertinent fact was withheld from 
the court a t  the hearing. 

4. Wills 5  33a- 
The will in question devised and bequeathed all testator's property 

to named beneficiaries and in subsequent items stated that  i t  was the 
"desire" of testator t h a t  the estate be held intact a s  nearly a s  prac- 
ticable for  the benefit of testator's nieces and nephews upon the mar- 
riage or death of the beneficiaries named. Held: The named beneficiaries 
take the fee simple unaffected by the precatory provisions. 
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HUMPHREY v.  FAISON. 

5. Trusts  § 2- 
An agreement by the beneficiaries named in the will t h a t  they would 

devise and bequeath the remainder of the property to the  nieces and 
nephews of testator if the nieces and nephews agreed not to  prosecute 
or appeal from judgment in  a n  action t o  construe the will in  w h ~ c h  
the nieces and nephews claimed the remainder in  testator's property, 
held insufficient predicate fo r  a parol t rus t  when the nieces and 
nephews were without title or interest in the property under the terms 
of the will. 

6. Sam+ 
Any parol agreement to engraf t  a t rus t  on property falls within 

the s tatute  of f rauds when title to  the property has passed a t  the  
time of the asserted agreement, and therefore where, in  a n  action to 
construe a will, judgment is entered t h a t  testator's nieces and nephewe 
took no interest under the will, a n  agreement thereafter made by the  
nieces and nephews not to prosecute a n  appeal f rom the judgment if 
the beneficiaries named in the will would devise and bequeath the re- 
mainder in  the property to them, is insufficient predicate for  a parol 
t rus t  in favor of the nieces and nephews. 

7. Frauds, Statute  of, 8 9: Wills § 4- 
A contract to devise and bequeath property comes within the s tatute  

of frauds, G.S. 22-2, and is  unenforceable, even in regard to  the per- 
sonalty when the contract is indivisible. 

8. Frauds, Statute  of, 8 3- 
The denial by the beneficiaries named in the will of their asserted 

agreement to  devise and bequeath the remainder in  the property t o  
testator's nieces and nephews invokes the s tatute  of f rauds a s  effec- 
tively a s  if the statute had been expressly pleaded. 

APPEAL by plaintiffs from Mooqae, Clifton L., J., January- 
February Term 1957 of WAYNE. 

This is a civil action for specific performance of an alleged 
oral contract to devise real and personal property. 

Hugh Miller Humphrey died testate while a resident of Wayne 
County, North Carolina, on 21 January, 1933; on 26 January. 
1933 his last will and testament, including a codicil thereto, was 
filed in the office of the Clerk of the Superior Court of Wayne 
County. Mary H. Humphrey, his sister, duly qualified as execu- 
trix of said will. 

The pertinent part of the last will and testament of Hugh 
Miller Humphrey dated 25 January 1909, provides: "I give, be- 
queath and devise unto my wife, India B. Humphrey, all my real 
estate, for the term of her natural life, and widowhood, and 
upon her death or remarriage, I then give, bequeath and devise 
said real estate unto such of my children, born of the said India, 
as shall then be living, and to the issue of such as shall then be 
dead, leaving issue, such issue to represent the parent, and to 
take such share as the parent would take if living; but if there 
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should then be no issue, I then give, bequeath and devise said 
real estate unto my mother, for the terms of her natural life; 
and upon her death, I give, bequeath and devise said real estate 
to my sister, Mary H. Humphrey, and her heirs, in fee simple 
forever." The testator bequeathed all his personal property to 
his wife, Mrs. India B. Humphrey, and his sister, Mary H. 
Humphrey. 

The codicil to his will was executed on 15 July 1927, and in 
pertinent part is as follows: "FIRST: I give, devise, and be- 
queath to my wife India B. Humphrey and my sister, Mary H. 
Humphrey, share and share alike, all of my property, both real 
and personal. 

"SECOND: I nominate and appoint my sister, Mary H. Humph- 
rey, my Executrix to serve without Bond. 

"THIRD: I t  is my desire that the estates herein bequeathed and 
devised shall be held intact as  nearly as practicable, and at  the 
death of the devisees, the same shall be divided equally among 
my nieces and nephews and the issue or issues of such as may 
not then be living. 

"FOURTH: It is further my desire that should the said Mary 
H. Humphrey marry, or the said India B. Humphrey remarry, 
they shall make a marriage contract to hold the said estate in- 
tact as nearly as practicable to the end that it may inure to the 
benefit of my nieces and nephews, and the issue of such as may 
not then be living, as hereinbefore set out." 

Hugh Miller Humphrey died without leaving children or 
issue of a child him surviving, and was not survived by his 
mother. He was survived by his widow, India B. Humphrey, and 
his sister, Mary H. Humphrey. 

On 23 November 1934, Mary H. Humphrey, the sister and 
duly qualified executrix of said testator, and India B. Humph- 
rey, the widow of the testator, instituted an action in the Supe- 
rior Court of Wayne County against the nieces and nephews of 
the testator and all other persons, in being and not in being, 
who had or claimed to have an  interest in the subject matter of 
the action. The complaint alleged "that a controversy exists be- 
tween the plaintiffs and the defendants concerning their respec- 
tive rights and status under the will and codicil; that the plain- 
tiffs, Mary H. Humphrey and India B. Humphrey, claim a fee 
simple estate in all the real and personal property as tenants in 
common; that  the defendants claim that they are  entitled to the 
remainder in fee, subject to the life estate of said plaintiffs." 
The plaintiffs prayed the court for a construction of the will and 
codicil of Hugh Miller Humphrey and for a declaration of the 
rights and status of the several plaintiffs and defendants in 
respect to said estate. 
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The defendants in that  action, who are  the plaintiffs in the 
present action, filed a n  answer. On 23 March 1935, by consent 
of all the parties, the matter was heard by Judge Grady, without 
a jury, a t  Clinton, North Carolina, and judgment was duly 
rendered by his Honor, adjudging "that the plaintiffs Mary H. 
Humphrey and India B. Humphrey take an absolute and fee 
simple title as  tenants in common under the will and codicil of 
Hugh Miller Humphrey, deceased, in and to all the property, 
real, personal and mixed, of which the said testator died seized 
and possessed. I t  is further considered, ordered and adjudged 
that  the defendants, neither jointly nor severally, have any right, 
title or interest in said property, real, personal, or mixed." It 
was further adjudged that  the property be distributed equally 
between Mary H. Humphrey and India B. Humphrey. 

On 30 March 1935, W. A. Dees, attorney for the defendants, 
gave notice of appeal to the Supreme Court. Thereafter, on 19 
April 1935, said attorney withdrew the appeal in accordance 
with written instructions from all the defendants, the plaintiffs 
herein. 

The plaintiffs alleged in their complaint in this action that ,  
subsequent to  the entry of the decree by Judge Grady on 23 
March 1935, and the giving of notice of appeal to the Supreme 
Court of North Carolina, the said India B. Humphrey and Mary 
H. Humphrey agreed "that if the plaintiffs would not contest or 
fight the proceeding instituted on November 23, 1934, by Mary 
H. Humphrey, executrix of the estate of Hugh Miller Humphrey, 
deceased, and individually, and India B. Humphrey, individually, 
for the purpose of having the will and codicil of Hugh Miller 
Humphrey, deceased, construed, and would not appeal to the 
Supreme Court from such judgment as  was entered in the said 
action. each of the said parties, to wit :  Mary H. Humphrey and 
India B. Humphrey, would make a will devising to the said plain- 
tiffs the respective one-half interest in the said properties dis- 
tributed to each of them from the said estate, and which might 
be adjudged to be vested in them under the terms and provisions 
of such decrees as might be entered in said proceeding." 

It is further alleged that  plaintiffs, acting and relying upon 
the statements and representations made to them by the said 
Mary H. Humphrey and India B. Humphrey that  they would 
execute valid wills vesting these plaintiffs with the absolute title 
to the properties distributed to them respectively, pursuant to 
the terms and provisions of said decree of the court, they did 
not appeal to the Supreme Court from said judgment. 

In the hearing below, the deposition of the Honorable W. A. 
Dees, attorney for  these plaintiffs in the original proceeding, 
was introduced. In his deposition Mr. Dees, among other things, 
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testified that  his clients, these plaintiffs, never informed him a t  
any time that  an  agreement had been entered into between the 
plaintiffs in the original proceeding and the nieces and nephews 
of Hugh Miller Humphrey, whom he represented, that  if the 
appeal in that  case were withdrawn that  India B. Humphrey 
would make a will devising to his clients, the  nieces and nephews, 
all the property which she had derived from the estate of Hugh 
Miller Humphrey, real, personal, and mixed. 

India B. Humphrey died on 27 November 1953, leaving a last 
will and testament dated 12 July 1933, in pertinent part  reading 
as  follows: "That, I, India Bumgardner Humphrey, age 53, 
widow of late Hugh M. Humphrey, Goldsboro, North Carolina, 
being of sound mind and good health, do hereby will, grant  and 
devise and give to my only sister, Mrs. Willie Bumgardner Fai- 
son, widow of the late Edward Livingston Faison, Jr.-all of my 
property, real and personal, to be used and disposed of (by) 
her as she may desire." This will was admitted to probate on 8 
December 1953 in the office of the Clerk of the Superior Court 
of Wayne County, and Mrs. Willie B. Faison dldy qualified as 
the executrix of the estate of the said India B. Humphrey, in 
which capacity she is now serving. 

Evidence was offered by both the plaintiffs and the defendant, 
and a t  the close of all the evidence the defendant moved for 
judgment as of nonsuit. The motion was allowed and the plain- 
tiffs appeal, assigning error. 

Thomson  & Thonzson, Jones,  Reed & G ~ i f i n  f o ~  plaintiffs 
appellant. 

E d m u n d s o n  & Edmac?zdsor2, B?ttleg* & Butler  tor de fendant  
appellee. 

DENNY, J. This appeal may be disposed of on its merits, by 
a consideration of the assignment of error based on plaintiffs' 
exception to the allowance of the defendant's motion for judg- 
ment as of nonsuit and certain other contentions of the plain- 
tiffs, without a seriat im discussion of the numerous exceptions 
and assignments of error set out in the record. 

The plaintiffs contend that  the proceeding instituted on 23 
November 1934 in the Superior Court of Wayne County, in what 
was then the Fourth Judicial District, for  the purpose of having 
the court construe the last will and testament of Hugh Miller 
Humphrey, including the codicil to said will, was never removed, 
for any purpose, t o  Sampson County, which was then a part of 
the Sixth Judicial District. That since the matter was heard and 
Judgment entered in Sampson County, the judgment is null and 
void. 
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I t  appears from the record that no issues of fact were raised 
on the pleadings in that proceeding; that the parties waived a 
trial by jury and that the cause was heard by consent of all par- 
ties who had or claimed to have any interest in the estate of 
Hugh Miller Humphrey. Furthermore, all parties were present 
in person or represented by counsel a t  the hearing. Therefore, 
the contention of the plaintiffs in this respect is without merit. 
Patterson v. Patterson, 230 N.C. 481, 53 S.E. 2d 658; Edmund- 
son v. Edmundso,n, 222 N.C. 181, 22 S.E. 2d 576 ; Killian v. Chair 
Co., 202 N.C. 23, 161 S.E. 546; Henrg v. Hilliard, 120 N.C. 479, 
27 S.E. 130. 

The plaintiffs further contend in their brief that upon the 
death of Hugh Miller Humphrey, Mary H. Humphrey, his sister 
and executrix, and his widow, Mrs. India B. Humphrey, entered 
into an oral agreement with the nieces and nephews of Hugh 
Miller Humphrey (the plaintiffs herein), to hold in trust for 
them all the properties of which Hugh Miller Humphrey died 
seized and possessed, and to execute valid wills devising to the 
plaintiffs all properties that might be distributed to each of them 
from the said estate, provided, these plaintiffs would not con- 
test the proceeding instituted against them in the Superior 
Court of Wayne County, North Carolina, on 23 November 1934, 
which proceeding was instituted for the purpose of having the 
last will and testament of Hugh Miller Humphrey, and the codicil 
thereto, construed by the court. And provided further, that 
these plaintiffs would not appeal from any judgment entered in 
that proceeding. The plaintiffs also contend that this oral agree- 
ment was entered into before his Honor, Judge Grady, entered 
the judgment on 23 March 1935 in said proceeding; that such 
title as passed under the terms of the judgment was subsequent 
to the oral agreement between the executrix, the widow, and 
the nieces and nephews. 

The record does not support this contention with respect to 
the time the oral agreement was entered into. The plaintiffs, in 
their original and amended verified pleadings, expressly allege 
that the oral agreement upon which they rely to create a trust, 
and as a contract upon the part of Mrs. India B. Humphrey, the 
widow, to execute a will which a t  her death would vest in these 
plaintiffs title to the properties distributed to her from the 
estate of Hugh Miller Humphrey, was entered into "subsequent 
to the entering of said decree and the giving of the notice of 
appeal therefrom to the Supreme Court of North Carolina." 

Since the defendants in the original proceeding (the plain- 
tiffs herein) did not appeal from the judgment entered by Judge 
Grady in that proceeding, they are bound thereby with respect 
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to  the construction of the will and codicil and the rights of the 
parties pursuant thereto. 

In  Armfield v. Moore, 44 N.C. 157, in defining estoppel by 
judgment, Pearson, J., said: "The meaning of which is, that  
when a fact has been agreed on, or decided in a court of record, 
neither of the parties shall be allowed to call i t  in question, and 
have i t  tried over again a t  any time thereafter, so long as the 
judgment or decree stands unreversed." Pinnell 27. Burroughs, 
172 N.C. 182, 90 S.E. 218; Hardison v. Everett, 192 N.C. 371, 
135 S.E. 288; Distributing Co. 2:. Cawazuay, 196 N.C. 58, 144 
S.E. 535; Harshuw v. Harshaw, 220 N.C. 145, 16 S.E. 2d 666, 
136 A.L.R. 1411; King I!. Neese, 233 N.C. 132, 63 S.E. 2d 123; 
Gaither Corp. 2,. Skinner, 241 N.C. 532, 85 S.E. 2d 909. 

It affirmatively appears that  if any agreement was entered 
into by the plaintiffs not to contest the proceeding instituted for 
the purpose of having the court declare the rights of the parties 
under the will and codicil executed by Hugh Miller Humphrey, 
i t  was breached. The evidence of the Honorable W. A. Dees, a 
reputable attorney of the City of Goldsboro, North Carolina, is 
to  the effect that  he was employed by these plaintiffs to  repre- 
sent them in the proceeding and to contest i t  on their behalf. 
That he filed an answer on their behalf and contested the pro- 
ceeding to the best of his ability. That his clients, these plain- 
tiffs, never informed him that  any such agreement had been 
made. He likewise testified that  he was never requested to aban- 
don the contest or  not to present their contentions to the court, 
a s  set forth in the complaint and answer. That his duties with 
respect to the litigation were not terminated until he received 
written instructions, signed by all the defendants ( the plain- 
tiffs herein), to withdraw the appeal to the Supreme Court. 

There is nothing disclosed by the record on this appeal that  
would justify any conclusion or inference that  the original pro. 
ceeding under consideration wcs not prosecuted and defended 
in good faith, or that  any pertinent fact was withheld from t t -  
court in the hearing in that  proceedmg. 

In  our opinion, the plaintiffs' evidence is insufficient to estab- 
lish a par01 trust  as alleged by them. In the first place, the last 
will and testament of Hugh Miller Humphrey, including the 
codicil thereto, never vested any interest in these plaintiffs. The 
terms of the codicil to the will, according to our decisions, and 
Judge Grady's judgment, vested in Mrs. India B. Humphrey, the 
widow of Hugh Miller Humphrey, deceased, and his sister, Mary 
H. Humphrey, share and share alike, the absolute fee simple 
title to  all the properties, both real and personal. G.S. 31-38. The 
third and fourth items in the codicil, under our decisions, would 
seem to be mere precatory pro~isions. Bawo v. Owens, 212 N.C. 
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30, 192 S.E. 862; Dixon v. Hooker, 199 N.C. 673, 155 S.E. 567; 
Brown v. Lewis, 197 N.C. 704, 150 S.E. 328; Roane v. Robinson, 
189 N.C. 628, 127 S.E. 626, Weaver v. Kirby, 186 N.C. 387, 119 
S.E. 564; Springs v. Springs, 182 N.C. 484, 109 S.E. 839; Brooks 
v. Griffin, 177 N.C. 7 ,97  S.E. 730 ; Hardy v. Hardy, 174 N.C. 505, 
93 S.E. 976. 

In the second place, conceding, without deciding, that  the 
judgment entered by Judge Grady did pass title in remainder 
from these plaintiffs to Mrs. India B. Humphrey and Mary H. 
Humphrey, the judgment was signed and notice of appeal to the 
Supreme Court given before the alleged oral agreement was 
entered into. Hence, i t  was too late to engraft a parol trust  there- 
on. I t  is settled law that, after  title to real propery has passed, 
any oral agreement to engraft a trust  thereon falls within the 
statute of frauds and no action for a breach thereof can be 
maintained. G.S. 22-2; Loftin 2.. Ko~negay,  225 N.C. 490, 35 S.E. 
2d 607 ; Embler z*. Embler, 224 N.C. 811, 32 S.E. 2d 619 ; Hamil- 
ton v. Buchanan, 112 N.C. 463, 17 S.E. 159; Bloztnt v. Washing- 
ton, 108 N.C. 230, 12 S.E. 1008; Pittman T. Pittman, 107 N.C. 
159, 12 S.E. 61, 11 L.R.A. 456. 

Moreover, if Mrs. India B. Humphrey did make a verbal 
agreement with these plaintiffs to execute a will that  would 
vest in them, a t  her death, title to all the property she received 
from her husband's estate, i t  would be unenforceable. Jamerson 
v. Logan, 228 N.C. 540, 46 S.E. 2d 561; Stewart v. Wyvick, 228 
N.C. 429,45 S.E. 2d 764 ; Coley z9. Dalrymple, 225 N.C. 67, 33 S.E. 
2d 477; Daughtl-y v. Daughtry, 223 N.C. 528, 27 S.E. 2d 446; 
Price v. Askim, 212 N.C. 583, 194 S.E. 284; Grantharn v. 
Grantham, 205 N.C. 363, 171 S.E. 331. 

In Jamerson zq. Logan, supra, this Court, speaking through 
Stacy, C. J., said: "An agreement to devise real property is 
within the statute of frauds, as  is also a n  indivisible contract to 
devise real and personal property. Gmdy z'. Faison, 224 N.C. 567, 
31 S.E. 2d 760." 

The defendant in this action denied in her answer that  the 
alleged oral agreement was ever made. Such denial invoked the 
statute of frauds a s  effectively as  if i t  had been expressly 
pleaded. Furthermore, a denial of the agreement is equivalent 
to a plea of the statute. Jamemon z'. Logan, szlp?.a; Ebert  v. 
Dishw, 216 N.C. 36, 3 S.E. 2d 301; McCall v. Institute, 189 N.C. 
775, 128 S.E. 348. Therefore, any testimony offered to prove the 
parol agreement to devise the real and personal property Mrs. 
India B. Humphrey received from the estate of her husband, 
was incompetent and properly excluded on objection. Jantersor~ 
v. Logan, supra. 
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FAIR v .  ASSURANCE SOCIETY. 

Applying the  law to  the  facts  disclosed on the record in this  
appeal, we hold tha t  the judgment a s  of nonsuit entered in the  
court below was properly granted and should be upheld. 

Affirmed. 

BESSIE FAIR v. T H E  EQUITABLE L I F E  ASSURANCE SOCIETY O F  
T H E  UNITED STATES. 

(Filed 20 November, 1955) 

1. Insurance 34a-Evidence held insufficient t o  show total and perma- 
nent disability within coverage of insurance policy. 

The evidence disclosed tha t  plaintiff's intestate was employed in a 
tobacco processing plant and was .discharged for  putting a metal bolt 
or pin in a bundle of tobacco. Plamtiff's evidence tended to show that  
intestate began to show signs of mental disturbance about a year be- 
fore her discharge and t h a t  her mental condition became progressively 
worse until her death more than two years af ter  her discharge, and 
tha t  on the date she was discharged she was insane and by reason of 
her insanity was totally and permanently unable to  work. However, 
all the evidence disclosed that  plaintiff's intestate was able to perform 
and did perform every day the duties of her employment up to and 
including the day of her discharge, which terminated her insurance, and 
that  she was paid regularly fo r  her work. Held :  The evidence, considered 
In the light most favorable to  plaintiff, does not show tha t  intestate a t  
the time of her discharge was totally and permanently disabled from 
performing o r  engaging in any work of financial value within the 
coverage of the disability clause sued on, and nonsult was proper. 

2. Same- 
Total and permanent d i s a b ~ l ~ t y  a s  used in a disability clause of 

an insurance policy cannot log~cally be construed to mean partial dis- 
ability or disability to a limited degree. 

BOBBITT, J., dissenting. 
HIGGINS, J., concurs in dissent. 

APPEAL by plaintiff f rom Crissmcl i l ,  J., I1 February 1957 
Civil Term of FORSYTH. 

Civil action to recover on a certificate of insurance issued by 
defendant to Mallie F. Grier a s  a n  employee of the  R. J. Reyn- 
olds Tobacco Company of Wlnston-Salem, Korth Carolina, pur- 
suant t o  the provisions of a policy of Group Life Insurance is- 
sued by the defendant to the R. J. Reynolds Tobacco Company, 
brought by plaintiff, the  mother of Mallie F. Grier,  who was 
designated the beneficiary in the certificate of insurance. 

From a judgment of nonsuit entered a t  the close of the plain- 
tifl's and the defendant's evidence, plaintiff appeals. 

Lenkc & Phillips nt~cl W .  2. T/tTood for  plaintit?^, appellntlt. 
U'omble, Crwlyle, Sa~zclridge R. Rice f o r  d c f e u d c o c t ,  appellee. 

PARKER, J. The Group Life Insurance Policy and the certifi- 
cate of insurance issued to Mallie F. Grier a r e  no? in the Record 
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before us. The Record merely sets forth, what it says are "the 
essential portions of the certificate of insurance, which are 
deemed necessary to the understanding of the appeal." 

According to the Record before us the certificate of insurance 
contains the following provisions : 

TERMINATION. The insurance of any Employee under the 
above mentioned policy shall automatically cease . . . upon the' 
termination of his employment with the Employer in the speci- 
fied classes of Employees . . . . 9 9 

"TOTAL AND PERMANENT DISABILITY PROVISION. In the event 
that any Employee while insured under the aforesaid policy and 
before attaining age 60 becomes totally and permanently dls- 
abled by bodily injury or disease and will thereby presumably 
be continuously prevented for life from engaging in any occu- 
pation or performing any work for compensation of financial 
value, upon receipt of due proof of such disability before the 
expiration of one year from the date of its commencement, the 
Society will, in termination of all insurance of such Employee 
under the policy, pay equal monthly Disability-instalments, the 
number and amount of which shall be determined by the Table 
of Instalments below; . . . . 1, 

Mallie F. Grier was an employee of the R. J. Reynolds Tobacco 
Company continuously from 30 April 1930 until 7 August 1952, 
when her employment was terminated by discharge for putting 
an iron hogshead bolt or pin in a bundle of tobacco, and placing 
such bundle of tobacco on a conveyor belt with a tipper on the 
end that cuts the head off the bundle of tobacco. The conveyor 
belt carried this bundle of tobacco under the tipper, which nicked 
the iron bolt or pin, and a magnet caught the bolt or pin when 
the tobacco and bolt or pin went from the fifth to the fourth 
floor on a metal chute. If the magnet had not caught the bolt or 
pin, i t  would have gone in the machinery of the mill. The 
machinery is filled with knives turning a t  a very high rate of 
speed, and if a piece of metal hits the knives, it tears them off. 
During this period she was insured under the policy of Group 
Life Insurance issued by the defendant to the R. J. Reynolds 
Tobacco Company. 

Plaintiff's evidence comes from ten relatives or friends of 
Mallie F. Grier, and tends to show these facts: 

During the time that Mallie F. Grier was employed by the 
R. J. Reynolds Tobacco Company she never missed a day from 
work, until she was discharged. She went to work every day, 
and worked regularly, and was working regularly on 7 August 
1952, when she was discharged. She was paid regularly for her 
work, and was paid for the part of the day she worked on 7 
August 1952, the day of her discharge. She started to acting 
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queer in the middle of 1951, and her mental condition became 
progressively worse until her death on 4 May 1955. On the night 
before she was discharged her mother testified "she hollered and 
cried, and stretched her eyes, and foaming a t  the mouth." Plain- 
tiff's witnesses testified that  in their opinion Mallie F. Grier 
prior to, and on, the date she was discharged was insane, and 
by reason of her insanity was totally and permanently unable to 
work. Such mental condition did not improve up to the time of 
her death. No report was made by any one to the R. J. Reynolds 
Tobacco Company that  she was insane or mentally disordered 
before she was discharged, or a t  any time. 

Mallie F. Grier went to  a hospital in November 1952. In 1954 
she was operated on, and on 4 May 1955 died from cancer of 
the liver, when she was between forty and fifty years of age. 

She did no work after her discharge. After her discharge she 
made application to the North Carolina Employment Security 
Commission for unemployment benefits. She was never placed 
in a mental institution, but lived in the house with her mother, 
the plaintiff. During her life, she made no claim under her cer- 
tificate of insurance. Her mother knew she had this certificate of 
insurance, which was in the house all the time, knew its pro- 
visions with reference to total and permanent disability, but no 
claim was made on i t  until after  Mallie F. Grier's death in 1955. 
Plaintiff is a retired worker of the R. J. Reynolds Tobacco Com- 
pany, and on several occasions has filed claims for sick benefits 
under the policy she has. Plaintiff commenced this action by the 
issuance of summons on 2 May 1956. 

Defendant's evidence tends to show these facts: Maliie F. 
Grier had one of the best work records any employee R. J. Reyn- 
olds Tobacco Company has ever had. According to the daily work 
record kept by the R. J. Reynolds Tobacco Company, Mallie F. 
Grier did not lose a single day from her work in 1952 prior to 
her discharge on 7 August 1952, she was not absent from her 
regular duties a single day in 1951, 1950, 1949 and 1948, except 
when on paid vacations. The same applies to 1947, except for 
absence on strike from 1 May to  9 June. Her employment record 
for prior years is substantially similar. Her work record shows 
that  "she was discharged for putting a bolt in a hand of tobacco 
and running i t  through a machine." She was considered one of 
the best and most prompt employees the Reynolds Tobacco Com- 
pany ever had, until she was discharged. She did her work in a 
satisfactory manner up until her discharge. She never made any 
complaint about her mental condition, and her foreman under 
whom she worked considered her sane. "She was never laid out 
on account of sickness." The suggestion that  she was crazy 
when discharged was first made when the case started. Her rate 
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of pay was $1.10 an hour. The insurance of Mallie F. Grier is 
called a "contributory insurance plan," and the employee makes 
contributions each month t o  the payment of the premiums. Prior 
to  7 August 1952 the tobacco company had had two or three 
mills a week torn up by these hogshead's bolts or pins. The 
workers were cautioned, if they found any bolts or pins, to turn  
them in to the supervisor of the blending unit. Every one did 
except Mallie F. Grier. These bolts or pins had been coming 
through two or  three weeks on the middle line where she was 
working. She was watched, and seen putting the bolt or pin in 
a bunch of tobacco, and placing the tobacco on the conveyor 
belt. The North Carolina Employment Security Commission had 
given Mallie F. Grier certain benefits after  her discharge. The 
Reynolds Tobacco Company lodged a protest. A hearing was 
had. Curtis Lane, Personnel Assistant, Manufacturing-Personnel 
Department, of the tobacco company, Frank E. Johnson, the 
foreman under whom Mallie F. Grier worked, and Mallie F. 
Grier, were sworn and testified. The witnesses for  the tobacco 
company testified that  the basis of the tobacco company's objec- 
tion t o  the giving of benefits to Mallie F. Grier was that  she 
had been seen placing a hogshead pin in a bundle of tobacco in 
an  attempt to damage machinery of the company, and she had 
been discharged for it. Mallie F. Grier denied putting the hogs- 
head pin in a bundle of tobacco,, as  she always did. The deputy 
hearing commissioner asked her if she was able to work, and 
she replied she was. He asked her was she actively seeking work, 
and she said she was. 

In Booze?. v. Assu~ance  Society, 206 N.C. 848, 175 S.E. 175, 
the plaintiff was a former employee of the R. J. Reynolds To- 
bacco Company, and the defendant was the same defendant as in 
the instant case. The Boozer Case was an  action to recover on 
a certificate of insurance which was issued on 3 December 1929, 
by the defendant to the plaintiff as  an  employee of the R. J. 
Reynolds Tobacco Company, pursuant to the provisions of a 
policy of Group Life Insurance, by which the defendant had 
insured certain employees of the said tobacco company. The pro- 
visions in the policy a s  to termination of employment, and total 
and permanent disability are  identical with such provisions in 
the policy in the instant case. The evidence showed that  while 
Boozer was insured under said policy, he became disabled as the 
result of a disease which he had contracted while in the employ- 
ment of the tobacco company; this disease by its very nature 
affected the mind of Boozer, and was progressive and incurabie. 
Prior to  his discharge, and while he was insured, he suffered a 
disability by disease, which was permanent. On 26 September 
1932 his employment terminated by his discharge for  a violation 
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of a rule of the company in having whisky in his po?session on 
the premises of the company while -at work. The ev~dence fur-  
ther showed tha t  notwithstanding Boozer's disability, he con- 
tinued to  perform his work as  a n  employee of the tobacco com- 
pany up t o  and including the day of his discharge. His services 
were satjsfactory to his employer. Boozer tried without success 
to  get other work. In  January 1933 he was adjudged insane, as  
the result of the disease from which he was suffering prior to 
his discharge. Since 13 January 1933, and up to and during the 
trial, Boozer has been in the State Hospital for the Insane. His 
action was prosecuted by his duly appointed next friend. The 
jury found that  Boozer on the date of his discharge was totally 
and permanently disabled by bodily injury or disease, and judg- 
ment was signed in accord with the verdict. This Court in revers- 
ing the trial court said: 

"Conceding that  there was evidence a t  the trial tending to 
show that  plaintiff suffered a permanent disability from 
disease, while he was insured by the defendant, and before 
he had attained the age of 60 years, we must hold that  there 
was no evidence tending to show that  the disability was 
total. All the evidence shows that  plaintiff was able to per- 
form and did perform the duties of his employment up to 
and including the day of his discharge, which terminated 
his insurance. For this reason there was error in the re- 
fusal of the court to allow defendant's motion, a t  the close 
of all the evidence, for judgment as of nonsuit. See T h i g -  
pen v. Ins. Co., 204 N.C. 551, 168 S.E. 845." 

Corsaut v. Equitable L i f e  Assurance Society of the I;. S., 203 
Iowa 741, 211 N.W. 222, 51 A.L.R. 1035, was a n  action upon an 
insurance policy. On 30 January 1922 the defendant issued its 
policy of insurance upon the life of Dr. James Calvin Corsaut. 
The insured died on 31 December 1923. The plaintiff was the 
wife of the insured, and the beneficiary named in the policy. The 
premium on the policy was due on the 19th day of January of 
each year. The policy contained the following provision: "If the 
insured becomes wholly and permanently disabled before age 60, 
the society will waive subsequent premiums payable upon this 
policy, subject to the terms and conditions contained on the third 
page hereof." The petition alleged that  a t  the time the premium 
became due on 19 January 1923, and for some time prior there- 
to, and thereafter until the date of the death of the insured, he 
was totally and permanently disabled by disease, and was totally 
insane and incompetent to transact any business. I t  was undis- 
puted in the evidence that  the premium due on 19 January 1923 
was never paid. The plaintiff offered evidence to this effect: In 
November 1922 plaintiff noticed that  her husband had despond- 
ent spells, he would cry, and ha1:e spells of laughing. He could 
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not remember people, he could not recognize his best friends, 
he would walk the floor, and hold his head, and that  in making 
calls in town he would sometimes return home, and say he could 
not find the place where he wanted to go. He complained of 
pressure in his head, and that  he could not remember. He spent 
money recklessly, and had bills he claimed had been paid, which 
had not been paid. He wrote cheques when he had no money in 
the bank, and when spoken to about i t  said he thought he had 
plenty of money in the bank. He was examined by a doctor a t  a 
Psychopathic Hospital in Iowa City. One doctor testified that  he 
had known the insured for eleven or twelve years, that  he occu- 
pied a suite of rooms with the insured, that  they had the same 
reception room and office girl, and that  this arrangement con- 
tinued until four or five months before the insured's death, that  
he saw insured nearly every day, that  during the fall and win- 
ter  of 1922-23 he noticed that  the insured acted differently, be- 
came despondent, talked about not feeling well, that  insured 
assisted in performing an  operation with the witness and an- 
other doctor by administering the anaesthetic, and gave more 
than was necessary, and they were compelled to resort to arti- 
ficial respiration to restore the patient, and that  in his opinion 
insured was of unsound mind in January 1923. Another doctor 
who had a n  adjoining office testified that  he saw insured nearly 
every day, that  he was present when insured overanaesthetized 
the patient on 26 December 1922, and that  in his opinion in 
January 1923 the insured was of unsound mind. A banker testi- 
fied that  about the early part of 1922 the insured had overdrafts 
in his bank, that he asked insured to make a financial statement, 
and the insured did so, but the banker "could not make head or 
tail out of it," and put i t  in the waste basket. Other facts are  
stated in the excerpt from the court's opinion quoted below. In 
reversing a judgment based on a jury verdict for the plaintiff, 
the Supreme Court of Iowa said: 

" 'Wholly and permanently disabled' cannot logically be con- 
strued to mean partially disabled, or  disabled to a limited 
degree, or disabled from doing certain things while able to 
do others. Under the record i t  cannot be said tha t  this case 
presents an instance of an insured who is 'wholly and per- 
manently disabled.' Undoubtedly the insured was affected 
with a mental breakdown, and this began to be noticeable in 
the year 1922; but a t  or about the time that  the premium 
in question was due, and for several months thereafter, the 
insured was carrying on the practice of his profession, was 
treating patients, and, so f a r  as the record discloses, with- 
out making mistakes in the very delicate and, in a sense, 
dangerous business of administering medicine. The only 
specific instance in the record looking toward a lack of 
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judgment in this regard is the one instance where, a s  late 
as December, 1922, physicians closely acquainted with him 
evidently deemed him competent to undertake the delicate 
task of administering an  anaesthetic, and i t  appears that he 
administered too much of the anaesthetic, and i t  became 
necessary to resuscitate the patient, In  the light of common 
knowledge i t  cannot be said that this incident is evidence of 
'total and permanent disability.' The number of patients 
shown by the books of the physician to have been treated 
during the period from January to June, 1923, runs into the 
hundreds. According to the testimony of the office girl, 
some of these entries were erroneous, and the physician 
doubtless made charges against people whom he did not 
treat. He was forgetful and negligent and subject to spells 
of exhilaration and of depression, but the undisputed fact 
remains that  during this entire period of time he was in 
regular attendance a t  his office, and was continuously en- 
gaged, more or less, in treating patients, administering 
medicine, and practicing his profession. In  June of 1923 he 
made an  examination of an  applicant for insurance, filling 
out the somewhat extensive blank form required for such 
examination in detail, and received a check therefor, and 
endorsed the same. Without reviewing the record further, 
we are constrained t o  hold that  a verdict to the effect that  
during this period of time the insured was 'wholly and per- 
manently disabled' is contrary to the record in the case and 
cannot be permitted to stand. The trial court should have 
sustained the appellant's motion for a directed verdict 
made a t  the close of all of the testimony." 

All the evidence shows that plaintiff's intestate was able to 
perform, and did perform regularly every day the duties of her 
employment up to and including the day of her discharge, which 
terminated her insurance, and that  she was paid regularly for 
her work. Up to the day of her discharge she had a most remark- 
able work record with the R. J. Reynolds Tobacco Company. It 
is true that  plaintiff's witnesses testified that  in their opinion 
Mallie F. Grier prior to, and on, the date she was discharged was 
insane, and by reason of her insanity was totally and permanent- 
ly unable to  work. Nevertheless her work record is a stubborn 
fact that  flinches not, and i t  is beyond question that her services 
were satisfactory to the tobacco company, and i t  actually paid 
her $1.10 a n  hour for her work. What the Court said in Thigpen 
v. Ins. Co., 204 N.C. 551, 168 S.E. 845, is applicable here: "The 
law is designed to  be a practical science, and it would seem 
manifest that  a plain, everyday fact, uncontroverted and estab- 
lished, ought not to be overthrown by the vagaries of opinion or 
by scientific speculation." The only specific instance in the rec- 
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ord a s  to Mallie F. Gr ie f s  inefficiency in her work is her putting 
a hogshead bolt or pin in a bundle of tobacco, and placing i t  on 
the conveyor belt the day she was discharged. I n  the light of her 
work record i t  cannot be said that  this incident is evidence of 
total and permanent disability to perform any work for compen- 
sation of financial value as provided for in the policy. 

Viewing the plaintiff's evidence in the light most favorable 
to  her, we hold that  plaintiff has not offered evidence that her 
intestate was totally and permanently disabled from engaging in 
any occupation or performing any work for compensation of 
financial value sufficient to require the submission of her case to 
the jury. Drummonds v. Assurance Society, 241 N.C. 379, 85 S.E. 
2d 338; Johnson v. Assurance Society, 239 N.C. 296, 79 S.E. 2d 
776; Ireland 21. Ins. Co., 226 N.C. 349, 38 S.E. 2d 206 ; Ford v. 
Ins. Co., 222 N.C. 154, 22 S.E. 2d 235; Jenkins v. Ins. Co., 222 
N.C. 83, 21 S.E. 2d 832; Medlin v. Ins. Co., 220 N.C. 334, 17 
S.E. 2d 463; Mertens v. Ins. Co., 216 N.C. 741, 6 S.E. 2d 496; Lee 
v. Assurance Society, 211 N.C. 182, 189 S.E. 626; Whiteside v. 
Assurance Society, 209 N.C. 536, 183 S.E. 754; Carter r .  Ins. 
Co., 208 N.C. 665, 182 S.E. 106; Hill v. Ins. Co., 207 N.C. 166, 
176 S.E. 269; Booze?. v. Assurance Society, supm; Thigpen v. 
Ins. Co., supra; Corsaut 71'. Equitable Life Assurance Society of 
the U .  S., supra,; Hickman 2.. Aetna Life Ins. Co., 166 S.C. 316, 
164 S.E. 878; Du Rant v. Aetnn Life Ins. Co., 166 S.C. 367, 164 
S.E. 881; Morgan v. Travelel-'s Ins. Co., 172 S.C. 404, 174 S.E. 
235. 

The judgment of nonsuit is 
Affirmed. 

BORBITT, J., dissenting: This is a borderline case; and I find 
myself "over the borderv from the majority of my brethren. 

Decision is based largely on  booze^ 21. Assurance Society, 206 
N.C. 848, 175 S.E. 175. Certainly, that  is the most favorable 
North Carolina decision for defendant's position. But there is an  
important distinction between the facts in the Boozer case and 
the facts in the case now before us. 

Nothing connected with Boozer's work reflected inability to 
perform the services of his employment. His work was sat;-f I s  ac- 
tory up to and including the date of his discharge. He was dis- 
charged for violation of a company rule prohibiting an  employee 
to have whiskey in his possession while a t  work. 

Here the insured's work was not satisfactory up to and includ- 
ing the date of her discharge. On August 7, 1952, she was caught 
putting a bolt or pin in a bundle of tobacco and then placing the 
bundle on the conveyor; and it may be inferred from evidence 
offered by defendant that  she had been doing this sort of thing 
for two or three weeks. No motive or reason in explanation of 
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such conduct is made to appear. Bearing in mind her splendid 
work record, this conduct of the insured, when considered with 
plaintiff's evidence as to her mental condition during this period, 
all in the light most favorable to plaintiff, would seem to indi- 
cate total mental disability to  perform her work. In any event, 
I think this a permissible inference. 

HIGGINS, J., concurs in dissent. 
BARBRE-ASKEW FINANCE, INC. V. MAURICE WOOTEN THOMP- 

Sox, INDIVIDUALLY, AND R. J. ROBINSON, TRADING AS R. J'S. AUTO 
SER\:ICE. 

(Filed 20 November, 1957) 

1. Chattel Mortgages and Conditional Sales S 15- 
Il'othing else appearing, the mortgagee in a duly registered instru- 

ment is, upon default, entitled to possession, and the burden is upon 
one claiming r ight  to possession under a mechanic's lien to prove his 
lien and t h a t  i t  has priority over the lien of the chattel mortgage. 
Therefore, nonsuit is correctly denied in the  mortgagee's action to 
enforce his lien with ancillary claim and delivery proceedings. 

2. Mechanics' Liens 1- 
The mortgagor in possession of the chattel with the consent of the 

mortgagee is "the owner o r  legal possessor" within the meaning of 
G.S. 44-2 and has implied authority from the mortgagee to contract 
f o r  repairs, and therefore the mechanic making repairs authorized by 
such  mortgagor is entitled to possessory lien for  such repairs. 

3. Mechanics' Liens § 2- 
G.S. 44-2 affirms the common-law mechanic's lien and gives the super- 

added r ight  of foreclosure by sale in order to make the lien effective, 
and the statute is self-executing so t h a t  compliance with G.S. 44-38 e t  
srq .  is not required to perfect the lien. 

4. Same- 
The common-law mechanic's lien is based upon possession, so that  

if the  mechanic voluntarily and unconditionally surrenders possession 
of the chattel to the owner, the lien is lost and cannot be revived by 
any  subsequently acquired possession by the mechanic. 

5. Chattel Mortgages and Conditional Sales 8 12: Mechanics' Liens 2- 
Later possession acquired by mechanic under agreement cannot rein- 
s ta te  lien. 

Where a mechanic makes certain repairs to the chattel and there- 
af ter  voluntarily surrenders possession thereof to  the owner under a n  
agreement t h a t  the owner should la ter  return the chattel for the com- 
pletion of the repairs, the mechanic may have a contractual lien as  
against such owner under the agreement, but loses his common-law 
possessory lien to which G.S. 44-2 relates, and upon his reacquisition 
of possession for  the purpose of completing the repairs may assert a s  
against the mortgagee in a prior registered chattel mortgage a lien only 
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for the cost of completing the repairs, notwithstanding that all the 
repairs were made under an indivisible contract. 

6. Same- 
The only lien that takes precedence over a duly recorded chattel 

mortgage is a mechanic's possessory lien, which does not include any 
lien created or subsisting by any contractual agreement of the mort- 
gagor. 

APPEAL by defendant Robinson from Moo?-e, (Clifton L.), J. ,  
May Civil Term, 1957, of LENOIR. 

This appeal relates solely to  priority as between plaintiff's 
valid (recorded) chattel mortgage lien on a Chevrolet automo- 
bile and defendant Robinson's asserted mechanic's lien thereon. 

Defendant Thompson filed no answer. 
Undisputed facts include the following: 
On November 7, 1956, Thompson, the owner of the Chevrolet. 

for money borrowed, executed and delivered to plaintiff a first 
lien chattel mortgage thereon as security for his promissory 
note for $913.58, payable in installments; and, on account of 
Thompson's failure to pay an  installment due on or about Feb- 
ruary 5, 1957, he became and is indebted to plaintiff in the 
amount of $796.38 with interest. On November 7, 1956, the chat- 
tel mortgage was duly recorded. 

Thompson had the possession and use of the Chevrolet there- 
after  except when Robinson had possession thereof a t  the times 
and under the circumstances stated below. 

On December 9, 1956, the Chevrolet was involved in a wreck 
and was damaged. Thereafter, on or about December 12, 1956, i t  
was delivered by Thompson to  Robinson for repairs. On or about 
December 17, 1956, after making the major repairs, Robinson 
delivered the Chevrolet to Thompson for his use; and on Janu- 
ary  9, 1957, Thompson returned i t  to Robinson who made fur- 
ther minor repairs thereon. From January 9, 1957, Robinson had 
exclusive and continuous possession of the Chevrolet. 

This action was commenced February 21, 1957; and on that  
date, in claim and delivery proceedings ancillary to this action, 
the sheriff seized the Chevrolet. I ts  fair market value when so 
seized, a s  established by the verdict, was $650.00. Robinson gave 
a replevy bond and has had possession pendende lite. 

The issues relating to Robinson's asserted mechanic's lien 
on the Chevrolet, and the jury's answers, were as follows: 
"5. In  what amount is the defendant, Maurice Wooten Thomp- 
son, indebted to the defendant, R. J. Robinson, for all re- 
pairs to  said automobile? Answer: $338.90. 6. In  what amount 
is the defendant, Maurice Wooten Thompson, indebted to the 
defendant, R. J. Robinson, for repairs made to said automobile 
on January 9, 1957? Answer: $30.00. 7. Does the defendant, 
R. J. Robinson, have a lien on said automobile for repairs? An- 
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swer: Yes. 8. Were the repairs to said automobile by the de- 
fendant, R. J. Robinson, including the repairs on January 9, 
1957, if any, made pursuant to an entire and indivisible con- 
tract to repair the same? Answer: Yes. 9. After making repairs 
on said automobile in December 1956, did the defendant, R. J. 
Robinson, surrender possession of said car to the defendant, 
Maurice Wooten Thompson, with the understanding that i t  was 
to be returned to him later for alignment of the front end and 
compounding the paint on the automobile? Answer : Yes." 

Pertinent to this appeal, i t  was adjudged that  Robinson had a 
lien on the Chevrolet prior to plaintiff's chattel mortgage lien 
to  the extent of the repairs made by Robinson on January 9, 
1957, that  is, for $30.00; but, with this exception, i t  was ad- 
judged that  plaintiff's chattel mortgage was a first and prior 
lien on the Chevrolet as security for Thompson's debt of $796.38. 

The judgment provided that  the Chevrolet be sold by a com- 
missioner, with directions that the commissioner distribute the 
net proceeds derived from such sale in accordance with the ad- 
judication of priorities set forth in the preceding paragraph. 

Defendant Robinson excepted and appealed, assigning as er- 
ror (1) the overruling of his motions for judgment of nonsuit, 
and (2) the said judgment. 

W h i t n k e r  & Je f f ress  for plainti,fS, appellee. 
J .  Harvey  T u r n e r  for defendant  Robinson, appellant. 

BOBBITT, J. The validity of the debt due by Thompson to plain- 
tiff and of plaintiff's chattel mortgage lien as  security therefor 
was not and is not challenged. Nothing else appearing, plain- 
tiff, on account of Thompson's default, was entitled to possession. 
The burden of proof was on Robinson to  prove his allegations 
that  he had a mechanic's lien on the Chevrolet and that  his lien 
had priority over the lien of plaintiff's chattel mortgage. Hence, 
the court was correct in overruling Robinson's motions for 
judgment of nonsuit. 

The question for the decision is whether, u p o n  the  facts estab- 
lished b y  the  verdict,  Robinson's lien has priority only to the 
extent of $30.00, for repairs made January 9, 1957, as held by 
Judge Moore, or to the extent of $338.90, for all repairs, as con- 
tended by Robinson. 

As to the work done on January 9, 1957, Robinson testified: "I 
completed the compounding, a little touching i t  up, and put i t  
on the bearing machine to align it, compound the paint and 
rub it." 

I t  is noted that  the issues do not refer to the allegations of 
any pleading but set forth explicitly the matters determined 
thereby. Compare: Prue t t  v. Prue t t ,  ante,  13. The charge is 
not in the record. Therefore, decision turns on the legal signif- 
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icance of the facts spelled out in the verdict, principally the 
fact  tha t  Robinson, after  making the repairs in December, 1956, 
surrendered possession to Thompson with the undemtandzng 
that  the Chevrolet was to be returned by Thompson to Robinson 
later for alignment of the front end and compounding the paint 
on the automobile. 

Priority as  between the lien of a valid, properly recorded 
chattel mortgage and a mechanic's lien for repairs subsequently 
made on the chattel a t  the request of the "owner or legal pos- 
sessor," has been the subject of marly decisions throughout the 
country. Annotations: 36 A.L.R. 2d 229; 88 A.L.R. 1185; 32 
A.L.R. 1005. Often decision is based in whole or in part  upon the 
provisions of a statute. The decisions are  in irreconcilable con- 
flict, The view that  such chattel mortgage lien has priority, ab- 
sent a finding that  the mortgagee has expressly or impliedly 
authorized or consented to the performance of the services, has 
been adopted in many jurisdictions. On the other hand, there is 
substantial authority for the rule adopted by this Court and 
discussed below, that  is, the rule most favorable to the mechanic. 

G.S. 44-2, in part,  provides: "Any mechanic or artisan who 
makes, alters or repairs any article of persona1 property a t  the 
request of the owner or legal possessor of such property has 
a lien on such property so made, altered or repaired for his just 
and reasonable charge for his work done and material furnished, 
and may hold and retain possession of the same until such just 
and reasonable charges a re  paid" ; and the further provisions 
vest in such lienor the right of foreclosure and prescribe the pro- 
cedure for the exercise of such right. 

This Court decided in Johnson v. Yates, 183 N.C. 24, 110 S.E. 
603, and in Sales Co. v. White, 183 N.C. 6'71, 110 S.E. 607, that  a 
mortgagor, in possession of an automobile with the consent of 
the mortgagee, is "the owner or legal possessor" thereof within 
the meaning of G.S. 44-2 and has implied authority from the 
mortgagee to contract for repairs; that, when authorized by 
such mortgagor, the mechanic who makes such repairs has a 
lien on the automobile and may ?*ettain possession theveof until 
his just and reasonable charges are  paid; and that, if he pre- 
serves his lien thereon by retaining possession of the automobile, 
the mechanic's lien is superior to the lien of a duly recorded 
prior mortgage on the automobile. Compare Willis c .  Taylol., 201 
N.C. 467, 160 S.E. 487. 

Ordinarily, where a n  asserted lien is created and exists sole!y 
by statute, i t  must be perfected in the manner prescribed by G.S. 
44-38 et seq. But G.S. 44-2, upon which Robinson relies, "is a 
self-executing enactment" ; hence, compliance with G.S. 44-38 et 
seq. is not required to perfect the lien referred to therein. Mc- 
Dougall v. Crapotl, 95 N.C. 292. This is true because, as  stated 
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by Hoke, J. (later C. J .) ,  G.S. 44-2, then C.S. 2435, simply af- 
firms "the common-law lien given to  artisans who have altered 
or  repaired articles of personal property and are  in possession of 
same, with the superadded right of foreclosure by sale in order 
to make the lien effective, . . ." Johnson c. Yates, supra. 

"It follows, that  the mechanic or artisan may exercise his 
common-law right to retain the property, and the statute, recog- 
nizing the right, authorizes him to advertise and sell and pay 
himself, after  the specified period of possession. I t  is also a 
necessary consequence that  the lien is lost when possession is 
given up to the owner, as  well as  the statutory method of enforc- 
ing it, since these rights are incident to and depend on posses- 
sion, both a t  common law and under the provisions of the stat- 
ute." Smith, C. J., in McDolcgall I ? .  Crapon, supya. 

Since the lien referred to and affirmed in G.S. 44-2 is the com- 
mon-law possessory lien, "it is indispensable that  the party 
claiming i t  have a n  independent and exclusive possession of the 
property." 33 Am. Jur., Liens, Sec. 17. "A lien may be acquired 
by continued possession. The moment that  possession is volun- 
tarily surrendered, the lien is gone." Faircloth, C. J., in Tedder 
L'. R. R., 124 N.C. 342, 32 S.E. 714. Nothing else appearing, even 
as  between the mechanic and the owner of the chattel, the lien is 
lost if and when the mechanic \-oluntarily and unconditionally 
surrenders possession to the owner. McDougall v. C ~ a p o n ,  supra; 
Sugg E .  Farmy,  107 N.C. 123, 12 S.E. 236; Block c. Dowd, 120 
N.C. 402, 27 S.E. 129 ; Tedder 2'. R. R., supra; Glazener v. L u m  
bey Co., 167 N.C. 676, 83 S.E. 696; Thomas v. Ale~rill,  169 N.C. 
623, 86 S.E. 593; Auto Co. 7,. Rudd, 176 N.C. 497, 97 S.E. 477; 
Johnson t9.  Yates, szip?*a; Motor Co. v. Motor Co., 197 N.C. 371, 
148 S.E. 461 ; Reich v. T?iplett, 199 N.C. 678, 155 S.E. 573. 

Where the mechanic surrendered possession of the chattel 
(automobile), after having made repairs thereon, i t  was held 
that  he did not lose his lien but was entitled to recover posses- 
sion for  enforcement thereof under the factual situations pre- 
sented in two cases: (1) Alrto Co. v. Rudd, supra, where he was 
induced to surrender possession upon receipt of the owner's 
check, importing a cash payment for the repairs, where such 
owner, after  getting possession by this means, stopped payment 
on his check; (2) Reich c. Triplett, supra, where he was induced 
to surrender possession upon the false and fraudulent represen- 
tations of the mortgagor (in possession) incident to the mort- 
gagor's giving a worthless check for the repairs. In  these cases, 
possession was not surrendered upon an understanding or agree- 
ment that  the car was to be returned later to the lienor for com- 
pletion of repairs or that  the lien was to continue notwithstand- 
ing such surrender of possession. The basis of decision was that, 
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because induced as  stated above, there was no voluntary sur- 
render of possession. 

Where the mechanic surrendered possession of the chattel 
(automobile) upon receipt of a chattel mortgage executed to 
secure the amount of the repair bill, i t  was held that  the 
mechanic had lost his possessory lien and that  his chattel mort- 
gage lien was subject to the lien of a prior recorded mortgage. 
Motor Co. I+. Motor Co., supra. 

"The lien having once been lost by surrender of possession 
cannot be revived by any subsequently reacquired possession." 
19 Am. & Eng. Ency. of Law, p. 28. In  Block v. Dotod, supra, the  
plaintiff bought a bicycle from the defendant and executed a 
conditional sales contract for the purchase price. While in plain- 
tiff's possession, the bicycle was broken; and, a t  the plaintiff's 
request, the defendant repaired i t  and returned i t  to  the plain- 
tiff. Later, the defendant obtained possession of the bicycle. The 
plaintiff tendered to the defendant the balance due on the con- 
ditional sale contract and demanded possession, but the defend- 
an t  refused to surrender possession unless the plaintiff also paid 
the repair bill. I t  was held that  the defendant had a lien for the 
unpaid balance on the conditional sale contract but not for the 
amount of the repair bill. 

The question for decision is whether Robinson lost his pos- 
sessory lien on or about December 17, 1956, when he surrendered 
possession to  Thompson. If so, i t  was not revived when Robin- 
son regained possession on January 9, 1957. If not, Robinson's 
possessory lien continued all during the period of three weeks 
or more when Thompson had exclusive possession of the Chevro- 
let for his general use; for, it is noted, nothing in the under- 
standing or agreement between Thompson and Robinson pur- 
ported to restrict Thompson's use of the car. 

Robinson lost his possessory lien when he surrendered pos- 
session to Thompson on or about December 17, 1956, upon 
Thompson's agreement that  he would return the Chevrolet to 
Robinson for the completion of the repairs contemplated by their 
contract. The surrender of possession was voluntarily made in 
accordance with the terms of their agreement. Conceding that  
under such agreement Robinson had a lien, notwithstanding his 
surrender of possession, i t  was not a possessory lien but rather 
a lien created or subsisting on account of Thompson's agree- 
ment. A common-law possessory lien, to which G.S. 44-2 relates, 
arises by implication of law, not by contract. 33 Am. Jur., Liens 
Sec. 16;  Williamson v. Winni.ngham (Oklahoma), 186 P. 2d 644, 
and cases cited. 

After he had surrendered possession, and while Thompson 
had unrestricted use, Robinson's lien, if any, was based on 
Thompson's agreement, not on Robinson's possession. I t  would 
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be a patent contradiction to say that  Robinson had a possessory 
lien during the period of three weeks or more when Thompson 
had the unrestricted use and possession of the Chevrolet. 

Under the rule adopted by this Court in Johnson v. Yates, 
supra, the only lien that  takes precedence over a duly recorded 
chattel mortgage is a mechanic's possessory lien. Such chattel 
mortgage takes precedence over any subsequent lien, chattel 
mortgage or otherwise, which is created or subsists by the 
agreement of the mortgagor. 

Sound reason supports the ~ l e  that  the common-law lien 
referred to in G.S. 44-2 may be preserved only by retaining pos- 
session. It must be kept in mind that  a common-law possessory 
lien is predicated upon the idea that  the mechanic has added 
value to the chattel proportionate to his charges for repairs. 

To illustrate what may occur if retention of possession is not 
required: (1) Suppose the Chevrolet, while in Thompson's pos- 
session after  December 17, 1956, had been involved in a second 
wreck. If he permitted the car to remain in its wrecked condi- 
tion, i t  might well be that  all the value added by Robinson's re- 
pairs would be destroyed. (2) On the other hand, if Thompson, 
after the second wreck, had had the repairs then needed made 
by a different mechanic, who had no notice of the prior dealings 
between Robinson and Thompson, the second mechanic's lien for 
repairs, assuming he retained possession, would have priority 
over plaintiff's chattel mortgage and any lien Robinson might 
have. Under such circumstances, would Robinson have a second 
lien, i.e., a lien prior to plaintiff's chattel mortgage notwith- 
standing he had delivered the Chevrolet voluntarily t o  Thomp- 
son upon his promise to return i t ?  If this were true, the val- 
ue of plaintiff's valid recorded chattel mortgage, a first lien 
when executed and delivered, would be substantially destroyed. 
The requirement that, as against a prior recorded mortgage, 
the mechanic must retain possession to preserve his lien is a 
safeguard against such contingencies. 

The division of authority in other jurisdictions seems to de- 
pend largely upon whether the particular statute is construed, 
as G.S. 44-2 has been construed by this Court, as an  affirmance 
of the common-law possessory lien, or is construed as  enlarging 
the lien rights of a mechanic. To illustrate: In accord with our 
present decision is Yellow Mfg. Acceptance C o ~ p .  v. Bristol 
(Oregon 1951), 236 P. 2d 939; contra, Comme~cial Acceptance 
Col-p. v. Hislop Garage Co. (N.H. 1937), 192 A. 627. 

We quote with approval this excerpt from the opinion in the 
Oregon case: "A common-law lien is lost by the lienholder vol- 
untarily and unconditionally parting with possession or control 
of the property to which i t  attaches, and such a lien cannot be 
restored thereafter by resumption of possession. However, the 
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possessory lien is not necessarily waived or destroyed as be- 
tween the parties where there is an intention to preserve the 
lien, the lienholder only conditionally parting with the property, 
a s  where by special agreement he allows the owner to take the 
property into his possession without prejudice to the lien. But 
such a surrender of possession under such an agreement will 
destroy the lien as to third persons." See 53 C.J.S. Liens, Sec. 8. 

This excerpt from the New Hampshire case is self-explana- 
tory: "Continuous physical control of the property by a lienor 
is not in all cases a prerequisite to retention of the lien, and 
since the statute here invoked was designed 'to enlarge the rights 
of those who perform work on motor vehicles' (citation omit- 
ted),  the phrase 'so long as the same shall remain in his pos- 
session' should be liberally construed.'' 

Appellant stresses the finding that all repairs, including those 
made on January 9, 1957, were made pursuant to an  entire and 
indivisible contract. The significance of this finding is that  all 
repairs contemplated by their contract were to be made for the 
contract price of $338.90. This was relevant in determining the 
amount and due date of Thompson's indebtedness to Robinson. 
However, i t  has no bearing upon whether Robinson lost his pos- 
sessory lien. I t  is noted that  the phrase, "entire and indivisible 
contract," under certain circumstances, is relevant in actions 
involving the establishment of priority in respect of non- 
possessory liens. See Sides v. Tidwell, 216 N.C. 480, 5 S.E. 2d 
316, and similar cases. 

Our conclusion is that  the priorities as between plaintiff's 
chattel mortgage and Robinson's lien were correctly determined 
by Judge Moore's judgment. 

I t  appearing that  the value of the Chevrolet is less than the 
total of (1) the costs of this action, including the expenses of 
sale, (2)  Robinson's first lien for $30.00, and (3)  plaintiff's 
second lien for $796.38, we need not determine the academic 
question whether, upon the facts established by the verdict, 
Robinson has a lien as  against Thompson for the balance (the 
amount in excess of $30.00) due on the repair bill. Appellant's 
brief relates solely to the subject of priority as between plain- 
tiff's chattel mortgage lien and Robinson's asserted mechanic's 
lien. 

No error. 

C L Y D E  E. C H I L D R E S S  AND WIFE, E D I T H  C H I L D R E S S  v. C. W. MYERS 
T R A D I N G  POST,  INC.  

(Filed 20 Novembw, 1957) 

1. Contracts § 18- 
A contract to  purchase a lot upon which the v e n d o ~  should erect a 

residence according to specifications 3et out in the contract I X L I ~ ~  be 
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in writing in regard to the agreement to buy and sell realty but in 
regard to the specifications and the time of completion of the dwelling 
may be modified by par01 agreement of the parties, notwithstanding 
provision of the contract t h a t  in order to be binding, any  substantial 
variations of i ts  terms should be in writing and signed by the parties. 

Where plaintiffs assert the material breach by defendant of its con- 

2. Contracts 5 16- 
Ordinarily time for  con~pletion of a dwelling is not a substantial or 

vital element of a contract fo r  its construction, and delay in  comple- 
tion may ordinarily be compensated for in  damages and does not war- 
r a n t  termination of the contract. 

3. Cancellation and Rescission of Instruments § 5- 

I n  order f o r  breach of contract to justify cancellation and rescission, 
the breach must be so material a s  in effect to defeat the very terms 
of the contract. 

4. Contracts 85 18, 28- 
Plaintiffs contracted to purchase a lot from defendant upon which 

defendant agreed to construct a dwelling according to plans and speci- 
fications, and to complete the dwelling by a certain date. Plaintiffs 
asserted breach of contract by defendant in failing to use the brick and 
mortar,  color of tile, etc., a s  specified, and also breach by defendant in  
failing to complete the dwelling by the date designated. Defendant 
asserted t h a t  the contract in these particulars had been modified by 
agreement of the parties. Held:  An instruction to the effect that  the 
parties' r ight  to  modify the written agreement was limited to those 
that  were not substantial, must be held for  prejudicial error. 

5. Cancellation and Rescission of Instruments 8 8: Contracts § 25- 
t ract  to construct a dwelling, including breach of workmanship in tha t  
the foundation had cracked across one entire side so tha t  there was 
danger of the house collapsing, etc., defendant is entitled to have sub- 
mitted to the  jury a n  issue a s  to the substantiality of the breaches a s  
p o u n d  for  rescission. 

6. Cancellation and Rescission of Instruments 5 11- 
If breaches of a contract a r e  of sufficient magnitude a s  to justify 

~escission. the injured parties a re  entitled to be restored to the con- 
dition they occupied on the  day the contract was entered into, viz. the 
le turn of consideration, o r  if the properties given a s  consideration can. 
not be returned, then the f a i r  market value of such properties, includ- 
ing. ~f the jury should allow it ,  interest on their value ascertained 
f iom the date possession was delivered to defendant. 

7. Contracts 1 29- 
Plaintiffs. in an action for breach of contract, are  entitled to fair  

c n n ~ p e ~ ~ s a t i o n  in money for rhe loss sustained by them a s  the result of 
defaults of defendant as ~s tab l i rhed  by the jury. 

, ~ P P E . ~ L  IJJ- defendant f rom Ci-issman, J., May 20, 1957 Term 
of FORSYTH. 

Plaintiffs and defendant, on 2 1  April 1956, contracted in writ- 
ing for  the constructian by c!efe?idant of a cfn-elling on the lot 
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owned by it in Old Town, near Winston-Salem. The contract 
obligated defendant to convey and plaintiff to purchase the lot 
and the house to be erected thereon. The purchase price was fixed 
a t  $15,000, payable by allowing plaintiffs $7,500 for a house and 
lot then owned by them, conveyed to defendant contemporan- 
eously with the execution of the contract and the sum of $500, 
likewise paid a t  that time. The balance of $7,000 was to be fi- 
nanced, payable in stipulated monthly installments and secured 
by a purchase money mortgage. 

The contract obligated defendant to commence work "im- 
mediately and completing the same by the 21st day of August 
1956 or less if practicable." The specifications written in the 
contract provide for "a first class turn-key job" of high quality 
materials following the plans and specifications of House #1 
on Linda Drive, which had been constructed by defendant. I t  
calls for "nile green tile on bathroom wall and nile green tile 
on bathroom floor . . . dark mingle brick with white morter, 
full size basement with fireplace installed overhead . . . Main 
part to be same size as Linda Dr. #1--40 ft. long." 

Section 3 of the contract reads: "It is agreed that any sub- 
stantial variation from the terms of this contract to be binding 
shall be in writeing and signed by the Parties hereto." 

On 23 November 1956 plantiffs began this action. They alleged 
the contract, their compliance by the payment of the $500 and 
conveyance of their home which defendant had subsequently 
sold, and a breach of the contract provisions by defendant. They 
ask for damages in the sum of $12,000. They do not pray for 
a rescission. Plaintiffs specify the particulars in which the con- 
tract was breached as follows: 

1. The house was not constructed with dark mingled brick 
and white mortar but with ordinary textured brick and plain 
mortar. 

2. The house was not constructed in a first-class manner for 
that the foundation wall had cracked its entire length. The 
foundation had bulged, and because of this inadequate and de- 
fective foundation, the house was apt to collapse a t  any time. 

3. The house was not constructed in a first-class manner for 
that the roof was apt  to collapse because the rafters used for 
its support were not of first-class material and because of size, 
inadequate. 

4. The phrase of the contract reading "full size basement 
with fireplace installed overhead" had, by mistake of the parties, 
been incorrectly transcribed when the contract was reduced to 
writing, that the agreement was and the contract should read 
"full size basement with fireplace, insulated overhead"; and 
failure to insulate the house in accordance with the agreement. 
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5. It was agreed between the parties that  the house was to 
be thirty feet wide, but a s  constructed i t  was only 28 feet, 111h 
inches in width. 

6. The tile in the bathroom was not nile green, as the parties 
had agreed upon. 

7. The house was not completed by 21 August, and not until 
18 October 1956 was the  house ready for occupancy and the 
plaintiffs so advised. 

Defendant, by its answer, admitted that  the house was not 
built with dark mingled brick but with red brick and white 
mortar, averring "this was done a t  the request of the plaintiffs 
and the plaintiffs approved and required the use of the brick 
and mortar used." It was admitted that  the tile in the bathroom 
was not nile green but averred that  plaintiffs had selected a 
different color and defendant had used the tile and color selected 
and requested by plaintiffs. Defendant admitted the house was 
not completed and ready for occupancy until 18 October 1956, 
but it averred the delay was a t  the request of or consented to by 
the plaintiffs during the course of construction. Defendant denied 
each of the other asserted breaches of the contract. I t  averred 
complete compliance with the contract provisions as modified 
by the parties, its ability and willingness to convey in accordance 
with the contract as modified verbally. I t  prayed for specific 
performance. 

From a verdict and judgment in favor of plaintiffs, defendant 
appealed. 

R7ot)zble, C a ~ l y l e ,  S a n d r i d g e  & Rice  f o r  p l a i ~ ~ t i f f  appellees. 
Deal, H u t c h i n s  and  M i n o r  f o ~  d e f e n d a n t  appel lant .  

RODMAN, J. Notwithstanding the reduction of the contract to 
writing, the parties are  not in agreement as to the terms of the 
original contract. Was the house to be 30 feet or 28 feet wide? 
The writing is specific as to length but silent as to width. Was 
the fireplace to be installed over a full-size basement as the 
writing says, or was the fireplace to be installed in a full-sized 
basement and the house insulated overhead? If plaintiffs' version 
of the contract is correct, defendant has admittedly breached 
the contract. Neither of these conditions has been met. 

Did the parties subsequently and by par01 agree, ( a )  to change 
the color of the tile in the bathroom, (b)  to change the color 
of the brick and mortar on the exterior, and (c) to extend time 
for the completion of the house? If the parties did not agree 
to these changes, the contract has admittedly been breached. 

Did defendant fail to do the work in a first-class manner by 
providing defective and inadequate foundations and support for 
the house or roof? 
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If the defendant breached its contract in some but not all of 
these particulars, was the breach of such a character a s  to justify 
a rescission, restoring to  plaintiffs their property or  its value, 
or could plaintiffs be fairly compensated by an  award of 
damages ? 

These questions arose on the pleadings and the evidence. They 
required answers before the rights of the parties could be 
determined. The court elected to  submit only two issues to the 
jury, namely breach and damages. This restriction, i t  seems to 
us, unnecessarily complicated the problem of correctly instruct- 
ing the  jury. 

That portion of the contract binding the parties to buy and 
sell had to be in writing because the statute so provides, but 
the portion relating to the kind of dwelling to be erected, its 
size, the materials to be used, and the time for completion could 
rest in parol, and this is true notwithstanding the provisions 
of Section 3 of the written contract. 

"The provisions of a written contract may be modified or 
waived by a subsequent parol agreement, or by conduct which 
naturally and justly leads the other party to believe the pro- 
visions of the contract are  modified or waived. Mfg. Co. e. Lef- 
kozoitx, 204 N.C. 449, 168 S.E. 517; Bixler v. Bn'tton, 192 N.C. 
199, 134 S.E. 488. This principle has been sustained even where 
the instrument provides for any modification of the contract to 
be in writing. Allen v. Bank, 180 N.C. 608, 105 S.E. 401." White- 
hurst v. FCX Frui t  aqzd Vegetable Service, 224 N.C. 628, 32 S.E. 
2d 34. 

Defendant alleged in its answer and offered evidence to sup- 
port its allegation that  the delay in completing the house was 
approved by plaintiff. Touching this question and the materiality 
of delay as affecting the rights of the parties, the court charged 
the jury: "Now, members of the jury, one of the provisions in 
the written contract was as to the time that the house was to 
be completed. The question, whether a contract must 1:e per- 
formed a t  or within the exact time specified therein, is usually 
expressed in the inquiry as to whether the time is of the essence 
of the contract. Where the time is of the essence of a contract 
and there has been a failure of performance a t  or within the 
time promised, a breach of the contract results, which brings 
eome of the consequences attendant upon a breach. The right 
to recol-er on a contract is conditioned upon performance with- 
in the time limit, where time is of the essence. 

"Sow, members of the jury, the plaintiffs say and contend 
that in thi!: contract time is of the essence; that there wasn't 
:,q- point in  putting t h t ~ t  in the contract if it didn't mean some- 
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thing, and that  certainly the defendant didn't deliver in accord 
with those terms." 

The quoted portion of the charge was made the subject of 
exceptions by defendant. Following these statements of the law 
and contentions of the plaintiffs the court charged the jury that  
the defendant contended that  plaintiffs had waived the provision 
of the contract requiring delivery by 21 August. I t  then charged: 
"Now. members of the jury, the Court charges you that  if you 
a re  satisfied from this evidence and by its greater weight that  
this contract was breached on the  part  of the defendant, that  
the defendant couldn't deliver according to the terms of the con- 
tract, then i t  would be your duty to answer that  first issue YES. 
If you are  not so satisfied, you would answer it No." 

Dealing with defendant's assertion of verbal modifications 
and waiver as  to manner and time of construction, the Court 
charged the jury:  "Now, members of the jury, the Court in- 
structs you that, although the written contract between the par- 
ties, tha t  is, PLAINTIFFS' EXHIBIT A, is the written contract and 
provided that  any substantial variations from the terms of the 
contract should be in writing, i t  was nevertheless permissible 
for  the parties to the written agreement to waive that, or any 
other provision of the contract, and orally to agree to change 
the plans and specifications for the house, to be constructed by 
the defendant. In other words, members of the jury, if, after 
the written instrument was signed by the parties, they  orally 
agree to  changes that  were not  substantial changes, tha t  that  
would be all r ight ;  i t  would be considered as a part  of the con- 
tract." (Italics added.) 

The quoted portion of the charge in effect told the jury only 
nonsubstantial changes in the contract could be made by parol 
and only such of these as related to plans and specifications. 

Time for completion is not normally regarded as a part of the 
plans or specifications for the construction of a dwelling nor 
is time normally a substantial or vital element in a contract of 
purchase and sale. Douglass 2.. Brooks, 242 N.C. 178, 87 S.E. 2d 
258; Ccrdillac-Pontiac Co. 2,. Norburn,  230 N.C. 23, 51 S.E. 2d 
916; Crawford 1.. Allen, 189 N.C. 434, 127 S.E. 521; Davis c. 
Marti?), 146 N.C. 381; Scade t t  T .  H m t e ? * ,  56 N.C. 8.4; Btyson 1,.  

Peak, 43 N.C. 310. 
"As a general rule, time is not of the essence of a building 

or construction contract, in the absence of a provision in the con- 
tract  making it such. Failure to complete the work within the 
specified time does not ips0 facto terminate the contract, hut 
only subjects the contractor to damages for. the delay." 9 -Am. 
Jur .  36. 
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If the parties verbally assented to extend the time for the 
completion of the building to October, the parties would be 
bound thereby notwithstanding Section 3 of the contract which 
required "substantial variations from the  terms" to be in writ- 
ing. It makes no difference whether the extension of time for 
completion be denominated a substantial or a nonsubstantial 
variation. 

Did the parties agree to substitute another shade of green for 
the "nile green" called for as the color of the tile to be used in 
the bathroom? If so, was this a material or substantial change 
which could only be effected by written agreement under the 
rule laid down by the court in i ts  charge? 

Defendant admits that  the tile used in the bathroom is not 
nile green. It justifies the different color by asserting that  the 
change was made upon request of plaintiffs. If that  be true, the 
contract has not in that  respect been breached and the change 
was effective notwithstanding the fact that  i t  may have been 
regarded by the jury as a substantial variation in the plans and 
specifications. 

Not every breach of a contract justifies a cancellation and re- 
scission. The breach must be so material as in effect to defeat 
the very terms of the contract. Brannon v. Wood, 239 N.C. 112, 
79 S.E. 2d 256; Jenkins v .  Myers, 209 N.C. 312, 183 S.E. 529 ; 
Moss v. Knitting Mills, 190 N.C. 644, 130 S.E. 635; Westeman 
2 , .  F i b e ~  Co., 162 N.C. 294, 78 S.E. 221; Highway Comwlission v. 
Rnnd, 195 N.C. 799, 143 S.E. 851; Tzuitty v. M'Gui~e, 7 N.C. 501. 

A delay of two months in completion during which time plain- 
tiffs occupied the house they had conveyed to defendant could 
not, standing alone, be regarded as of sufficient magnitude to 
justify cancellation. Plaintiffs, if they had suffered inconven- 
ience and expense as a result of the delay in completion, would 
be entitled to compensation therefor. 

Where there is such a breach as permits a rescission, the 
parties are  entitled to be placed in status quo, but if the breach 
is not so material as in effect to defeat the purpose of the con- 
tract, the injured party is compensated by damages. 

The distinction is important and pointedly illustrated by many 
of the asserted breaches in this case. 

Plaintiffs asserted that  the foundation had a crack acl.oss one 
entire side, so weakening the foundation as to endanger the 
house. Such condition might well be found to render the house 
worthless. Defendant conceded there was a small crack which 
i t  asserts did not in any way impair the effectiveness of the 
foundation and which could be covered and corrected a t  a 
nominal cost. If defendant's version is in fact correct, to germit 
the plaintiffs to abandon the contract for such a trivial de- 
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fect would be unjust and unfair. On the other hand, if plain- 
tiffs' version of the condition of the foundation is correct, i t  
may be that  no fa i r  compensation could be awarded and that  in 
truth and in fact the house has no substantial value and hence 
rescission should be permitted. 

Defendant tendered an  issue for the purpose of having the 
jury pass upon the substantiality of the asserted breaches. The 
court declined t o  submit this issue and defendant excepted. The 
exception is well taken. 

Only when the terms of the contract a s  finally agreed upon 
have been ascertained and the breach or defaults in perform- 
ance, if any, ascertained, and the nature and extent of those 
defaults determined can the court fix the rights and liabilities 
of the parties. If the defaults are of sufficient magnitude to 
justify cancellation, then plaintiffs are  entitled to be restored 
to the condition they occupied on the day the contract was 
entered into, that  is, a return of their properties. If the proper- 
ties cannot be returned, then the fa i r  market value of those prop- 
erties, including, if the jury should allow it, interest on the 
value ascertained from the date possession was delivered to 
defendant. If,  on the other hand, the defaults established are 
insufficient to justify cancellation and rescission, then plaintiffs 
are entitled to fair  compensation measured in dollars and cents 
for the loss they have sustained by the defaults so fixed. Troitino 
v. Goodman, 225 N.C. 406, 35 S.E. 2d 277; Moss 1 % .  Knitting 
Mills, supra; Tzcittl~ v. M'Guire, supra. 

New trial. 

GOOD WILL DISTRIBUTORS (NORTHERN), INC. v. EUGENE. G. 
SHAW, COMMISSIONER O F  REVENUE O F  T H E  STATE O F  
XORTH CAROLINA. 

(Filed 20 November, 1957) 

1. Taxation § 23'/2- 
Where i t  is  necessary to apply a taxing statute to a factual situa- 

tion not contemplated when the s tatute  was enacted, resort may be 
had to all other statutory provisions which may assist in a proper 
application of the s tatute  in question. 

2. C o r p o r a t i o n s  32- 
Upon the merger of corporations, one corporation survives and the 

corporate existence of the other parties to the merger ceases, and the 
surviving corporation becomes vested with all of the rights which 
each party to the merger could exercise, but the merger does not create 
new or additional rights. G.S. 55-165, G.S. 55-166. 
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3. Taxation 8 23%- 
Statutory provision permitting exemption from tax  liability should 

be construed so a s  to bring within the exemption only those clearly 
entitled to its provision. 

4. Taxation § 29- 

Whether a successor corporation is entitled to deduct from its gross 
income a n  economic loss sustained by another corporation depends 
upon whether the successor corporation is for  practical purposes the 
same and is engaged in continuing the business of the kind and char- 
acter conducted by the corporation whose loss is claimed a s  a deduc- 
tion. 

5. Same-Right of corporation surviving merger t o  deduct loss carry-over 
of submerged corporation. 

Where a corporation surviving a merger seeks to establish its r ight  
to deduct f rom its gross income a n  economic lotm of one of its sub- 
merged corporations fo r  a prior year as! a carry-over under G.S. 
105-147 ( 6 d ) ,  and i t  appears from the facts a l lqe t l  t h a t  the submerged 
corporation had a profit in  the months of the fiscal year prior to the 
merger and t h a t  i t  had deducted its prior ec~nomic  loss from such net 
income, leaving a balance on the loss side, and fur ther ,  t h a t  a s  f a r  as  
the  facts  alleged disclosed, to allow the surviving corporation t o  make 
such deduction would result in reduclng the surviving corporation's 
income tax  liability which had accrued on the date of the merger, 
judgment on the pleadings permitting the surviving corporation to 
make such deduction must be reversed. 

APPEAL by defendant from Rudisill, J., May Term 1957 of 
GASTON. 

The pleadings establish these facts: 
Goodwill Distributors (Northeast) Inc. was incorporated un- 

der the laws of North Carolina on 31 July 1951. On 2 April 
1953 i t  changed its name to Catholic Books (Northeast) Inc. 

Good Will Distributors (Northeastern) Inc. was incorporated 
under the laws of North Carolina on 1 January 1953. On 27 April 
1954 i t  changed its name to Good Will Distributors (Northern) 
Inc. 

Good Will Distributors ( Mid-Atl: a t ic)  Inc. was incorporated 
under the laws of North C: trolina ( n 31 January 1953. 

On 1 July 1954 Catholic Books (Northeast) Inc. and Good 
Will Distributors (Mid-Atlantic) Inc. were merged with and 
into Good Will Distributors (Northern) Inc. as  permitted by 
Art. 16, Ch. 55, N. C. General Statutes. 

Good Will Distributors (Mid-Atlantic) Inc. sustained a n  eco- 
nomic loss of $9,587.75 between the date of its incorporation 
and 31 October 1953, the end of its first fiscal period. Between 
31 October 1953 and 1 July 1954 i t  had a net taxable income of 
$1,758.93 which was deducted from its prior net loss, leaving i t  
with an  economic net loss of $7,828.82. 
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Good Will Distributors (Northern) Inc., when i t  filed its in- 
come tax return for the fiscal year ending 31 October 1954. 
deducted from its earnings and taxable income the sum of 
$7,828.82, the difference between the net economic loss sustained 
by Good Will Distributors (Mid-Atlantic) Inc. during its first 
fiscal year and its taxable income to the date of the merger in 
its second fiscal year. 

The Commissioner of Revenue held that  the deduction was 
not permissible and assessed a tax against plaintiff in the sum 
of $564.23. The tax  assessed was paid under protest; demand 
for the amount so paid was made and refused. Plaintiff then 
brought this suit to recover the amount paid with interest 
thereon. 

When the cause was called for trial, plaintiff moved for judg- 
ment on the pleadings. The motion was allowed and defendant 
appealed. 

I V h i t e ~ e r  & Xitchenz  f o ~  plni~l t i f l  appellee. 
A t t o m e y  Ge~te?,al  Pnttorl and =Issistan t A t t o f w e y s  G'tuertri 

Abbot t  and Behrexds  for. clctentlarlt appe l la t~ t .  

RODMAN, J. This case requires a construction of G.S. 105- 
147(Ed) which permits, under certain conditions, a deduction 
of a prior economic loss from current gross income to deter- 
mine taxable income. We must apply "legislative intent" to a 
factuai situation which we feel certain was not contemplated 
when the statute was enacted. Hence to determine the proper 
application of that  statute to the facts of this case. we do not 
confine ourselves to that  particular section of the tax law but 
look a t  all other statutory pro\-isions which may assist in find- 
iag an answer to the question presented. 

Express statutory authority is given domestic corporations to 
merge. G.S. 55-165. When the merger is consummated, one cor- 
poration survives and the corporate existence of the other par- 
ties to the merger ceases. The surviving corporation becomes 
vested with "all the rights, privileges, powers and franchises 
. . . of each of said constituent corporations . . . and (they) 
shall be thereafter as effectually the property of the surviving 
corporation as  they were of the several and respective constit- 
uent corporations. . . ." G.S. 55-166. 

The language is clear and specific. The surviving corporation, 
plaintiff here, is vested with all of the rights which each party 
to the merger could exercise but only those rights. A merger 
does not create new or additional rights. Having ascertained 
that plaintiff has all of the rights which the parties to the mer- 
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ger could exercise and only those rights, we turn  to the statutory 
provisions relating to the computation and assessment of income 
taxes. 

We find every domestic corporation is required to pay a tax 
on i ts  net income received during the income year, G.S. 105-134. 
Net income is gross income less allowable deductions, G.S. 105- 
140. Gross income is defined in G.S. 105-141. No question with 
respect to gross income is presented by this case. 

What deductions may plaintiff, the survivor, take to deter- 
mine its net income? May it, a s  i t  asserts and the court ad- 
judged, deduct from its  gross income an economic loss sustained 
prior to the merger by another party thereto? 

Ever since the adoption of our first income tax statute a tax- 
payer has been permitted to deduct certain losses in computing 
his net income. Prior to  1943 a loss could only be deducted in 
the income year in which the loss was sustained. The 1943 Leg- 
islature broadened the statute and permitted the taxpayer to 
carry forward certain kinds of losses as a deduction against in- 
come accruing in either of the two succeeding tax years. S.L. 
1943, Ch. 400. The 1945 Legislature rewrote that  portion of the 
Act dealing with the deduction of loses. See Sec. 4, Ch. 708, S.L. 
1945. The Act is substantially the law today and is applicable 
to the facts of this case. 

Statutory provision permitting exemption from tax liability 
should be so construed as  to bring within the exemption only 
those clearly entitled to its provisions. Sabine v. Gill, 229 N.C. 
599, 51 S.E. 2d 1 ;  Hendemon v. Gill, 229 N.C. 313, 49 S.E. 2d 
754; White v. U .  S., 305 U S .  281, 83 L. ed. 172, 59 S.C. 179. 
Applying this principle to this very provision, i t  was said by 
Denny, J., in Rubber Co. v. Shaw, 244 N.C. 170, 92 S.E. 2d 799: 
"Our Legislature was under no constitutional or other legal 
compulsion to allow any carry-over to  be deducted from taxable 
income in a future year. It enacted the carry-over provisions 
purely as  a matter of grace, gratuitously conferring a benefit 
but limiting such benefit to the net economic loss of the taxpayer 
after deducting therefrom the allocable portion of such tax- 
payer's nontaxable income." 

Most of the cases involving the right of one corporation to 
claim as a deduction from its income a loss sustained by another 
corporation have arisen under Federal income or excess profits 
acts. The right of a successor corporation taking by conveyance, 
or a corporation resulting from a consolidation of corporations, 
or a corporation surviving as  the result of a merger, to claim 
a loss sustained by another corporation, party to the consolida- 
tion or merger, has been repeatedly denied on the ground that  
the corporation claiming the deduction was not the taxpayer 
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within the meaning of the  statute. See N e w  Colonial Ice Co. v .  
Helvering, 292 U.S. 435, 78 L. ed. 1348, 54 S.C. 788; Shreveport 
Producing & Refining Co. v. Commissioner of Int .  Revenue, 71 
F. 2d 972 ; Brandon Corporation v. Commissioner of  Int .  Reve- 
nue, 71 l?. 2d 762; Pennsylvania Co. Etc.  v .  Commissioner o f  
Internal Rev., 75 F.  2d 719; Weber  Flour Mills Co. v. Commis- 
sioner of Internal Revenue, 82 F .  2d 764 ; Standard Paving Co. v .  
Commissioner of Internal Rev., 190 F. 2d 330. 

On the other hand, the right to deduct has been allowed where 
the transaction was a mere matter of form and the new or sur- 
viving corporation was for all practical purposes the same as 
the old, continuing the business of its predecessor. Industnu2 
Cotton Mills Co. v .  Commissioner of Int .  Rev., 61 F. 2d 291; 
Helvering v .  Metropolitan Edison Co., 306 U.S. 522, 83 L. ed. 
957, 59 S.C. 634; Stanton  Brewery v. Commissioner o f  Internal 
Revenue, 176 F. 2d 573; N e w m r k e t  Manufacturing Company v .  
U.  S., 233 F. 2d 493. These cases emphasize the necessity of a 
continuing business of the kind and character conducted by the 
corporation whose loss is claimed as a deduction from income 
earned by another. 

The right of a corporation surviving a merger to claim losses 
sustained by another member of the merger was presented to  
the Supreme Court of the United States in Lisbon Shops v .  
Koehler, decided in May of this year, 353 U S .  382, 1 L. ed. 2d 
924, 77 S.C. 990. The Court said: "The issue before us is 
whether, under Secs. 23(s) and 122 of the Internal Revenue 
Code of 1939, as amended, a corporation resulting from a mer- 
ger of 16 separate incorporated businesses, which had filed 
separate income tax returns, may carry over and deduct the pre- 
merger net operating losses of three of its constituent corpora- 
tions from the post-merger income attributable to the  other busi- 
nesses. We hold that  such a carry-over and deduction is not per- 
missible." 

We think the  reason there assigned for denying the right to  
deduct is sound and is applicable to  the facts of this case. 

Here the right t o  deduct was adjudged to exist on the facts 
alleged in the complaint. The facts alleged are important in 
determining the right, but of equal or greater importance to 
that  right are  facts not alleged. The complaint alleges the mer- 
ger on 1 July 1954 of three domestic corporations whose fiscal 
year terminated 31 October. One of these corporations had an  
economic loss for  the year ending 31 October 1953. That cor- 
poration had a net income to  the date of the merger. It applied 
its loss to its net income, leaving a balance on the loss side. The 
survivor corporation, for the year ending 31 October 1954, had 
an  income equal to or  greater than the net loss of the submerged 



162 IN THE SLTPREJIE COURT. [247 

corporation. The survivor sought to apply this loss against its 
net income. I t  filed claim for refund, which was denied. 

The complaint does ?lot tell any of these material and impor- 
tant  facts: What kind of business did each of the corporations 
do before the merger? Were they competitors in the same field 
or  were they engaged in ditierent kinds of businesses'? Did they 
engage in business in the same or different territories? Was 
the same character of business conducted after  the merger and 
in the same territories in which the constituent companies had 
operated prior to the merger? As bearing on the capacity to 
earn income, what was the relative net worth of the different 
corporations on the date of the merger? What part  of plain- 
tiff's income, which it now wishes excluded from tax liability, 
was in fact earned prior to the merger'? 

It is we think manifest that  "Mid-Atlantic," one of the iuh- 
merged corporations, could not on 1 July sell to plaintiff "Mid- 
Atlantic's" loss to be used by plaintiff to reduce plaintiff's in- 
come tax liability accrued to that date. Yet so fa r  as  the facts 
disclose, tha t  is exactly the result accomplished if the judgment 
should be affirmed. 

I t  is  noted that  "Slid-Atlantic," the submerged corporation, 
had, during the seventeen months of its corporate existence, an  
average monthly income of $103.47. During the first eight 
months of the fiscal year in which the merger took place and 
when i t  was alive and active in business, its monthly income 
averaged $219.75, but in the four months following its drown- 
ing it is credited with having a monthly earning cauacity of 
$1,982.20. This attributes to a dead corporation a monthly earn- 
ing capacity more than nine times what it was able to produce 
per month when alive. 

"The availability of this privilege depends on the proper inter- 
pretation to be given to the carry-over provisions. We find 
nothing in those provisions which suggest that  they should be 
construed to give a 'windfall' to a taxpayer who happens to have 
merged with other corporations. The purpose of these provi- 
sions is not to give a merged taxpayer a tax  advantage over 
others who have not merged." lib so?^ Shops r .  Koehler,  supra. 

Continuity of business constitutes a sound basis for permit- 
ting the successor corporation to carry over the loss. The Com- 
missioner of Revenue in his regulation promulgated shortly 
after  this provision of our law became effective said : "The Com- 
missioner construes this Amendment to be a relief provision 
designed to modify to the extent hereinafter indicated the effects 
of the strict annual accounting rule on those taxpayers who 
have incurred economic misfortune, or who a re  engaged in 
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businesses the income of which fluctuates greatly from year to 
year." Income Tax Regulation No. 2, issued 10 February 1944. 

Plaintiff cites and relies on Aspinook Corp. Suc. v. Commis- 
sion of Corp. & Tax., 326 Mass. 327, 94 N.E. 2d 366. That  case 
depended on the right of plaintiff to maintain an  action to re- 
cover a tax  illegally assessed against a corporation which mer- 
ged with the plaintiff, the assessment antedating the merger. 
The question there presented is entirely different from the ques- 
tion here under consideration. 

When one examines the statutory provisions relating to con- 
solidation and mergers, it is difficult to think tha t  the Legislature 
intended to make a tax  distinction between a merged and a 
consolidated corporation, allowing the survivor of a merger to 
claim the right to carry over but denying that  right to a cor- 
poration resulting from a consolidation. That would be looking 
a t  form rather than substance. I t  would seem that  a f a r  more 
logical and equitable method of determining tax liability would 
be to apply the yardstick prescribed for subsidiary and affiliated 
corporations, G.S. 105-143, but that  question is not before us. 
We are  not called upon to determine what relief, if any, plain- 
tiff might be entitled to upon a further development of the 
facts. The judgment is 

Reversed. 

GOOD \TILL DISTRIBUTORS (EASTERXI.  !KC. v.  E U G E s E  G. SHAW, 
COMMISSIOSER O F  R E V E X U E  O F  T H E  STATE O F  NORTH 
CAEOLINA. 

(Filed 20 Xovember, 1%;) 

APPEAL by defendant from Rndisil?, J.. Y a y  Civil Term 1951 of 
GASTON. 

Plaintiff and Catholic Books (Southeast) Inc., domestic cor- 
porations, merged on 1 June 1954. Plaintiff is the surviving 
corporation. Catholic Books (Southeast) Inc. sustained an eco- 
nomic loss of $15,221.23 in its fiscal gear ending 31 May 1953 
and for the year ending 31 May 1954 a loss amounting to 
$5,022.85. Plaintiff, the surviving corporation, deducted these 
two losses from its income for the fiscal year ending 31 May 
1955. The deduction was disallowed and a tax assessed on the 
amount so deducted. The tax was paid under protest and refund 
was refused. This suit is to recover the amount so paid. The 
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Court rendered judgment on the pleadings which establish the 
above facts. Defendant appealed. 

Whitener  6% Mitchem for  plaintiff appellee. 
A t torney  General Pat ton  and Assistant At torneys General 

Abbott  and Behrends f o r  defendant appellant. 

PER CURIAM. The law as  interpreted this day in the companion 
case of Good Wil l  Distributors (Nor thern) ,  Inc. v. Shaw, Com- 
missioner, is applicable to the facts of this case. For the reasons 
there given the judgment of the Superior Court is 

Reversed. 

GOOD WILL DISTRIBUTORS (WESTERN), INC. V. E U G E N E  G. SHAW, 
COMMISSIONER O F  R E V E N U E  O F  THE STATE O F  NORTH 
CAROLINA. 

(Filed 20 November, 1957) 

APPEAL by defendant from Rudisill, J . ,  May Civil Term 1957 of 
GASTON. 

Plaintiff and Good Will Distributors (Southwest) Inc., which 
had changed its name to  Catholic Books (Southwest) Inc., 
domestic corporations, merged on 1 May 1954. For the fiscal 
year ending 30 April 1954 Catholic Rooks, the submerged cor- 
poration, sustained an economic loss of $60,834.13. Plaintiff, 
the surviving corporation, sustained an economic loss for the 
same period of $4,217.33. Plaintiff, when it  filed its tax return 
for the tax year ending 30 April 1955, asserted a right to deduct 
the loss of the submerged corporation in the year preceding 
the merger. This deduction was disallowed. A tax was assessed 
on the deduction taken. The tax so assessed was paid under 
protest and this suit brought to recover. The facts stated are 
established by the pleadings. Judgment was rendered on the 
pleadings in favor of plaintiff and defendant appealed. 

Whitener  & Mitchem for  plaintiff appellee. 
At torney General Pat ton  and Assistant At torneys General 

Abbott  and Behrends for defendant  appellant. 
PER CURIAM. The law as interpreted this day in the companion 

case of Good Wi l l  Distributors (Nor thern) ,  Inc. v. Shazo, Com- 
missioner, is applicable to the facts of this case. For the reasons 
there given the judgment of the Superior Court is 

Reversed. 
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TROY L. CHAMBERS v. PALMA EDNEY, ADMINISTRATRIX OF THE 
ESTATE OF CALVIN EDNEY. 

(Filed 20 November, 1958) 

1. Trial § 22a- 
On motion to nonsuit, the evidence must be taken in the light most 

favorable to plaintiff, giving him the benefit of every reasonable infer- 
ence to  be drawn therefrom. G.S. 1-183. 

2. Negligence s 19b(l)- 
In an action to recover for actionable negligence, plaintiff must 

show failure on the par t  of defendant to exercise proper care in the 
performance of some legal duty which defendant owed plaintiff under 
the circumstances in which they were placed, and that  such negli- 
gent breach of duty was the proximate cause of the injury. 

3. Negligence fj 5- 
Proximate cause is that  cause which produces the injury in con- 

tinuous sequence and without which i t  would not have occurred, and 
one from which any man of ordinary prudence could foresee that such 
result was probable under a11 of the facts as they existed. 

4. Negligence 8 19b(l)-- 
If plaintiff's evidence fails to establish either defendant's negli- 

gence or that  i t  was a proximate cause of the injury, nonsuit is proper. 

5. Trial § 19- 
Whether there is enough evidence to support a material issue is a 

matter of law. 

6. Master and Servant 8 15a- 
Where, under the terms of the contract of employment, an employee 

is required to construct an instrumentality, the employer's duty is dis- 
charged by furnishing suitable materials with which it may be con- 
structed, and the employer is not liable for an injury caused by a 
defect in its construction or adjustment. 

7. Same: Master and Servant 8 2GEvidence held insufficient to support 
recovery for injuries from fall by employee constructing a scaffold. 

Evidence tending to show that  an employee engaged in constructing 
a scaffold was experienced in handling lumber, was in a position to 
observe the materials he himself was using, and had an opportunity 
to make examination of the materials, that  he stepped on a board, 
which broke under his weight, causing him to fall to his injury, with 
testimony by him that  the board looked sound and without evidence 
to indicate that the employer could have anticipated that plaintiff 
would step on a board of such dimensions, fails to show negligence on 
the part  of the employer proximate1.y causing the fall, but further, 
if i t  be conceded that  there was evidence of negligence of the em- 
ployer, the evidence discloses contributory negligence on the part of 
the employee. 

APPEAL by plaintiff from Campbell, J., a t  Regular February 
1957, Civil Term of BUNCOMBE. 
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Civil action to recover for personal injuries sustained by 
plaintiff in a fall from a scaffold being constructed by him and 
another on side of a tobacco barn, allegedly a s  proximate result 
of negligence of defendant. 

The record indicates that  the action was originally instituted 
against Calvin Edney and his wife, Palma Edney, as  tenants 
by the entirety; that  after  summons was served Calvin Edney 
died, and his widow, Palma Edney, duly qualified as  adminis- 
tratr ix of his estate, and was duly and properly made a party 
defendant in this action, and a s  such has duly filed answer. 
And the record shows that  the parties "stipulated that  the 
property upon which the tobacco barn in question was being 
constructed was the sole and exclusive property of Calvin Edney, 
deceased," and that  thereupon plaintiff took a voluntary non- 
suit as to the individual defendant, Palma Edney. 

Upon the trial in Superior Court plaintiff offered evidence 
tending to show substantially the following: Beginning on 25 
August. 1954, plaintiff did work and labor with others in the 
construction of a tobacco barn on land of Calvin Edney near 
Mars Hill. This was done with the knowledge of Calvin Edney. 
Plaintiff helped al-ound the barn, and in putting the roof on. 
He worked until the 3rd of September, 1954. The roofing was 
finished during the morning of that clay. After lunch plaintiff 
resumed work on the barn building a scaffold. He climbed back 
up inside the barn holding on between the boards to the level 
of 22 feet above the ground. There were spaces between the 
boards that  made a sort of natural ladder. Floyd Moore was 
working on the scaffold on same level with plaintiff. There was 
nothing between that level and the ground. Hoover Moore was 
assisting in the operation of building the scaffold. He was on 
the ground "tackling" up planks to plaintiff and Floyd Moore, 
that  is, "pulling planks up'' to them "by using a rope hoist" 
operated from a tackle on the top of the barn, "right up in the 
column of the barn." For support of platform of scaffold, pieces 
of lumber had been fastened in the wall and projected out about 
3 feet. They were made of oak boards about 4 feet long. They 
* * * were of "good sound stuff". These projecting pieces, or 
supports, were some 12 feet apart .  In  the language of plaintiff's 
father, "The boys were putting boards across the projecting 
pieces, just laying them up there." 

About four such planks had been hoisted up to the position 
where plaintiff was on the scaffold. In plaintiff's language, "they 
were placed over on this side here. Floyd Moore assisted me in 
placing these boards. They were just laid across here, across 
those arms coming out this way * * * ." Plaintiff helped to  lay 
one side and, as  he aaid. "One board over here * * * a t  that  
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stage of it there : ~ a s  another board hoisted up to my position 
* * * I was standing over here and 1 couldn't reach this  board 
over here, and I had to  step out on i t  and when I stepped out 
on i t  and put  my weight on the board, i t  just broke without 
any warning * * * With reference to the board tha t  I couldn't 
reach, I was going to take i t  up and lay it r ight  beside the one 
tha t  broke with me * * * The cross pieces on the  scaffold were 
about 7 or  8 inches wide, one inch thick and 8 to 12 feet long. 
They were all different kinds of boards. * * * The particular 
one tha t  broke was just a n  old rough looking board. When the  
board broke, I fell to  the ground," sustaining injury. 

Before the injury plaintiff' did sawmill work, practically all 
of the time, and farming. The sawmill work was packing lumber. 
Plaintiff testified, "On the day I got hurt ,  I weighed 177, about 
maybe 180." 

Then on cross-examination plaintiff testified: "I was 21 and 
!$ when this accident occurred * * * There was a pile of lumber 
down on the ground just below me. I don't know just how 
much material was there on the ground;  quite a large pile of 
boards of all sorts and sizes. Hoover Moore was hoisting the 
boards up to  me * " * Jus t  one a t  a time * * * When I laid 
the board down the whole thing was in my view so I could 
look a t  it, see i t  f rom nne end to the other. * * * In  other words, 
there was distance of some 12 feet between these two supports 
and tha t  board was about one inch thick, no less. I t  was about 
6, '7, or 8 inches wide. I did not have the same opportunity 
t o  look a t  t ha t  board a s  the man on the ground * * * I could 
see one side of i t  * * * If I had turned it over I could have seen 
both sides. I did not t u rn  i t  over to see what  was on the other 
side. The board looked gcod enough to me. I t  looked like a sound 
board. There was not anything discoverable by looking a t  it. 
I could not tell i t  was not a sound boa14 Ly looking a t  it." 

Then plaintiff was asked these two questions, to  which he 
mswered  a s  indicated: "Q. And the board is hanging there and 
you could just turn  it and look on both sides a s  easily as  you 
pleased. couldn't you? In fact  i t  had to be swung up here before 
you could handle i t ,  didn't i t ?  A. Yes. sir. Q. So you could 
easily see both eides of tha t  board before you laid it down, 
couldn't you, if you had looked? A. If you had looked you could." 

Then plaintiff continued: "I said the 1100re boy was down 
on the  ground hoisting those boards from a large pile of boards 
which were available down on the ground * * * I t  was mill cull 
lumber " * * tha t  is, rough lumber tha t  is customarily used in 
making barns * * * This was the customary type of lumber 
tha t  was used in Madison County for  making tobacco barns 
in some places. This is a better barn than the average Madison 
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County barn. It is a gretty good barn * * * . I was holding 
on to the vertical joist, and I fell in spite of i t  * * * When I 
was working a t  the sawmill I packed the first-grade lumber, 
cull lumber. I handled the board. * * * I separated oak, pine 
and poplar, hemlock, etc. I could tell one from another. I ob- 
served what kind of board t,his was on the platform that broke 
with me. It was oak. That is the board which I previously laid 
out across there myself with help * * * Floyd Moore held one 
end of i t  and I laid i t  out. My hands were on the other end. No 
one had told me to double those boards before stepping on 
them. I had never heard anyone say anything about doubling 
scaffolding boards before putting weight on them. It was my 
intention to double those boards. * * * When the board was 
hoisted up to me I untied it from the rope." 

Then plaintiff's witness Floyd Moore testifled sustantially as 
follows: "On the 3rd day of September, 1954, I was working 
for Mr. Calvin Edney a t  Mars Hill * * * I was just helping the 
carpenters, just put up lumber and tin and stuff * * * The barn 
was 35 to 40 feet high * * * I wouldn't be positive who was 
the foreman on there a t  that time * * * My brother was reach- 
ing up boards on the ground to me and Troy Lee (plaintiff) 
and we was up on the scaffold together, me and Troy Lee was, 
and Troy Lee walked out on the board from where I was a t  
on the columns and the plank broke with him. He come to the 
ground * * * After they took him (plaintiff) on to the hospital, 
I went back around where he was working. I saw the board 
laying there * * * broke. It was an  oak plank and there was a 
knot hole in the plank. It was broke. Out kindly around the 
knot and kindly slanting like. I just notices that one knot * * * 
in the plank. * * * The crack ended some distance on the right 
of the knot hole and some distance on the left of the knot 
hole * * * ." 

Hoover Moore, as witness for plaintiff, testified in pertinent 
part: "* * * I was pulling planks up to my brother and Troy. 
They were up on the scaffold * * * 20 or 25 feet, somewhere 
along there, above the ground. I saw Troy fall. I was pulling 
a plank up there and i t  was nearly up to him. He 'rech' to get 
it some way there * * * He was standing on a plank and it 
broke * * * I was just getting the boards what I come to and 
hoisting them up; just getting them out of the pile. There was 
a big pile there * * * it was just lumber is all I know * * * it 
looked pretty good in some ways." 

Then the witness was asked this question: "Q. Looked sound? 
You didn't see anything wrong with this board when you hoisted 
it up?", to which he answered: "I was reaching pretty fast. 
We were working pretty hard. They just told me to pull them 
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up to them * * * I don't know exactly how the board broke, 
i t  was broke through the middle." And again the witness testi- 
fied: "I didn't see anything wrong with the board I hoisted 
up. I was not testing them. I was reaching and getting them 
out of the pile. I knew they were going to be used for a scaffold. 
* * * I was getting them as I come to them." 

At the close of plaintiff's evidence, motion of defendant for 
judgment as of nonsuit was allowed. Plaintiff excepted thereto, 
and from judgment in accordance therewith plaintiff appeals 
to Supreme Court and assigns error. 

Henry C .  Fisher, Lee & Marler for plaintiff appellant. 
George Pennell, Clyde M. Roberts, Ward & Bennett for 

def endunt appellee. 

WINBORNE, C. J. : Careful consideration of the many assign- 
ments of error, based upon exceptions to the admission and 
to the exclusion of evidence, presented on this appeal, fails to 
disclose error of a prejudicial character. 

Indeed, the evidence offered, taken in the light most favor- 
able to  plaintiff, giving to  him the benefit of every reasonable 
inference to be drawn therefrom, as is done when considering 
demurrer to the evidence, G.S. 1-183, is insufficient to make 
out a case of actionable negligence. 

In an action for recovery of damages for injury resulting 
from actionable negligence, the plaintiff must show : First, 
that there has been a failure on the part of the defendant to 
exercise proper care in the performance of some legal duty 
which the defendant owed plaintiff under the circumstances 
in which they were placed; and, Second, that such negligent 
breach of duty was the proximate cause of the injury,-a cause 
that produced the result in continuous sequence, and without 
which it would not have occurred, and one from which any man 
of ordinary prudence could have foreseen that such result was 
probable under the facts as  they existed. Whitt v. Rand, 187 
N.C. 805, 123 S.E. 84, and numerous similar cases. 

If the evidence fails to establish either one of the essential 
elements of actionable negligence, judgment as of nonsuit must 
be affirmed. Whether there is enough evidence to support a 
material issue is a matter of law. Ailills v. Moore, 219 N.C. 25, 
12 S.E. 2d, 661, and cases cited. 

In this connection the obligation of an employer to furnish 
his employees with reasonably safe appliances, and a reasonably 
safe place to work, does not impose upon him the duty of sup- 
plying instrumentalities in a completed form. Where, under the 
terms of a contract of employment, the employees are required 
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t o  construct a n  instrumentality, the employer's duty is  dis- 
charged by furnishing suitable materials with which i t  may 
be constructed, and he is not liable for an  injury caused by a 
defect in its construction or adjustment. It is  said that  this 
frequently has been held in the case of scaffolds, staging, der- 
ricks, and like instrumentalities. 35 Am. Jur.  p. 609. 

The principles of liability growing out of use of scaffolds, 
platforms, and walkways are  discussed by this Court in Fozder 
v .  Conduit Co., 192 N.C. 14, 133 S.E. 188, in opinion by Brogden, 
J. In  this case plaintiff was injured when a n  unloading plat- 
form which he had helped erect collapsed under weight of 
lumber loaded from a standing boscar. The Court said: "In 
our examination of the authorities in this State, relating to  
loaders. platforms and walkways, there is found no direct de- 
cision dealing with the question of a platform or walkway 
actually constructed by the party injured, and the effect this 
would have upon his right to recover. There are, however, in 
several of the cases referred to, statements to the effect tha t  
the party injured had no part  in constructing the instrumentality 
causing the injury. These intimations are  strong and suggestive; 
and, while i t  may be urged that  they involve only negative 
reasoning, there are  cases in other jurisdictions expressly hold- 
ing that  when the injured party himself constructs the platform 
causing the injury, in his ou7n way. and the employer has ex- 
ercised clue care in furnishing reasonably fit and suitable mate- 
rial therefor, no recovery can be allowed. The principle is thus 
declared in Lag ley  v. Roch. (Ind.) 104 N.E. 111, 'When the mas- 
ter  in person or by another, provides or undertakes to build 
for the use of his servants a scaffold or like structure, and turns  
it over to such servants in a completed or supposedly completed 
stage for their use in nrosecuting their work for  the master, 
i t  is  undoubtedly his duty to exercise reasonable care to see 
that i t  is reasonably safe for  the contemplated purposes. But, 
where the master has used reasonable care in the selection of 
materials from which to erect such a structure with design and 
purpose that  the servants shall build it for their own use, and 
where the servants, with knowledge of such purpose and de- 
sign. erect such structure from such material in such a mallner 
as their own judgment dictates to them, the master having no 
direction or control of such construction, he cannot be hel(1 
liable for injury sustained by one of such servants by reason 
c d  defects in such structure growing out of the manner of the 
construction thereof.' Of course. it must be conceded that  the 
age (171/2 years) and experience of a plaintiff and his capacity 
to observe and appreciate danger, must be considered in apply- 
ing the rules of liability for  injuries in such cases * * * There 
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is no evidence in this record that  the plaintiff was inexperienced 
in unloading cars of lumber, or that he did not possess the 
capacity to reasonably apprehend and appreciate any danger 
that  might be incident thereto." 

In the light of these principles, applied to factual situation 
in hand, i t  is seen that plaintiff himself was in the proces5 of 
constructing the scaffold, and was in position to observe the 
materials he himself was using, and had opportunity to make 
examination of the materials. And the board, which broke under 
his weight, looked to  him "like a sound board. There was nothing 
discoverable by looking a t  it." And there is no evidence to in- 
dicate that  Edney, the owner, could have anticipated that  plain- 
tiff, weighing approximately 180 pounds, would step on a board 
of the dimensions shown. Indeed defendant argues and contends, 
and this Court holds properly so, that there is an  absence of 
negligence on the part of Edney proximately causing the injury 
sustained by plaintiff. 

But if i t  be conceded that there is evidence of such negligence, 
plaintiff, 21y2 years of age, weighing 180 pounds, experienced 
in handling of lumber of various kinds, in a place of his own 
choosing, by his own negligence contributed to his injury. 

Cases cited and relied upon by plaintiff have been considered 
and found to be distinguishable from instant case. 

For reasons stated, the judgment as of nonsuit from which 
appeal is taken will be, and it is hereby 

Affirmed. 

D. H. TUCKER v. NORTH CAROLIS.1 STATE HIGHWAY & PUBLIC 
WORKS COMNISSION. 

(Filed 20 November, 1957) 

1. State  Zj 3a: Trial 5%- 
In  a proceeding under the Tort  Clain~s 4 c t ,  where, pr;or to  the 

hearing, the parties stipulate the name and position of t he  State ern- 
ployee charged with negligence, such stipulation meets the statutory 
requirement t h a t  the negligent employee be named and obviates er ror  
in naming the employee in the affidavit and claim, and the allowance 
of an amendment to this effect on appeal to the superior court 13 im- 
material. 

2. State  3 3a- 
Where, in a proceeding under the Tort Claims Act, the claimant 

asserts injury resulting when the car in which claimant was r i d ~ n g  
hit obstructions a t  ~ a c h  end of a narrow bridge, the fact that tlte 
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TUCK= u. HIQHWAY COMMISSION. 

claimant asserts the obstructions were ditches, while the evidence 
discloses that  the obstructions were mounds some 8 or 10 inches high, 
is  too immaterial to require an amendment, and an  amendment allowed 
in the superior court on appeal to make the allegations conform to 
the evidence adds nothing to the claim. 

3. State 8 Se: Appeal and Error 8 55- 
Where i t  is apparent that  the Industrial Commission on the hearing 

of a claim under the Tort Claims Act may have found the facts under 
the misa prehension that  the claim related to negligence on the part  
of one &ate employee, while the claim and evidence involved a s  a 
matter of law the negligence of a different employee, the cause must 
be remanded. 

4. State 8 S b  
This proceeding under the State Tort Claims Act is governed by 

the statute as  written a t  the time the accident occurred, under which 
contributory negligence of claimant was a defense rather than a part  
of claimant's cause of action, and when recovery was allowed for injury 
resulting from a negligent omission as  well as  a negligent act on the 
part  of a State employee. Chapters 400 and 1361, Session Laws of 1955. 

5. Appeal and Error 8 3- 
Judgment of the superior court remanding proceedings under the 

Tort Claims Act to the Industrial Commission is not a final judgment, 
but nevertheless an  appeal will lie from such judgment when-it de- 
prives appellant of some substantial right which might be lost if the 
order is not reviewed before final judgment. G.S. 1-277. 

6. State 8 3e- 
On appeal, in a proceeding under the Tort Claims Act, the superior 

court is  limited to review of alleged errors of law made by the Com- 
mission and presented by exceptions duly entered. 

7. S a m e  
Where the superior court properly remands a proceeding under the 

Tort Claims Act to the Industrial Commission, but includes in the 
judgment provisions directing what conclusions should be made by 
the Commission from specified findings, which conclusions involve both 
questions of law and of fact, the provisions encroaching on the func- 
tions of the Commission will be stricken on appeal. 

APPEAL by defendant from Hall, J., February, 1957 Civil Term, 
FRANKLIN Superior Court. 

This proceeding originated before the North Carolina Indus- 
trial Commission upon an affidavit and claim (G.S. 143-297) 
filed by the plaintiff against the State Highway & Public Works 
Commission for damages alleged to have been caused by "the 
negligence of John Billie Harris, supervisor under Bob Moore, 
superintendent, both of Henderson, North Carolina. . . . The 
injury giving rise to this claim occurred a t  a bridge across a 
small branch on the Weldon public road on April 20, 1955." 
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"That the injury occurred in the following manner: Claimant 
was riding in a 1947 four-door Chevrolet automobile driven 
by Lewis Clayton upon a public highway in Franklin County 
known as  the Weldon Road, when said automobile struck a deep 
ditch across said highway in front of a bridge which was over 
a small stream, causing claimant to be thrown against the top 
and back seat of the automobile and claimant was again thrown 
against the top of the automobile, landing on the floor, when 
the car struck a second ditch that was across the road on the 
other side of the said bridge. The said Weldon Road was under 
the authority, control and supervision of the North Carolina 
State Highway Department whose agents and employees knew 
or by the exercise of reasonable care could and should have 
discovered the said ditches across said road which had remained 
some considerable time prior to the date and hour of the injury 
mentioned. There was no warning sign to cause the driver of 
said automobile to know there was danger in crossing said 
ditches or that there were such ditches across said road and 
that the negligence of the employees of the North Carolina 
State Highway Department was the sole and proximate cause 
of this claimant's injury who was guilty of no contributory 
negligence." 

In addition to the above, the claim described the nature and 
extent of claimant's injuries and the amount of hospital, medi- 
cal, and other expenses incurred in treatment. 

Similar claims were filed by the other occupants of the Chev- 
rolet, one by L. W. Clayton, the owner and driver of the Chev- 
rolet, and the other by T. L. Clayton, a passenger. Since the 
filing of his claim, T. L. Clayton has died and his personal 
representative has been substituted as a party plaintiff. Except 
as to the nature and extent of the injuries and damages, the 
three cases are identical. They present the same questions of 
law. 

A hearing on the claim was held before Commissioner Gibbs 
on December 5, 1955. At the beginning of the hearing the 
following stipulation was entered into : 

"1. That the accident giving rise to this claim occurred 
a t  or near a bridge across a small stream on a county 
road between Kearney and Vance County line, said place 
being about ten miles north of Louisburg, in Franklin 
County, North Carolina, on April 20, 1955, at  approximately 
11 :30 a.m. 

"2. That said road above named was a part of the County 
Road System of the State Highway & Public Works Com- 
mission, and that the work done on the said road was 
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done by employees of the  State  Highway & Public Works 
Commission in the course and scope of their employment 
and tha t  R. W. Moore was employed by the  State  High- 
way & Public Works Commission a s  County Maintenance 
Supervisor for  Franklin County and a s  such was in charge 
of t he  supervision of the County Road System of the Sta te  
Highway & Public Works Commission in Franklin County 
a t  the time of the  alleged accident herein complained of. 

"3. That  for  the purpose of this  hearing Dockets T-2570, 
T-2571, and T-2572 shall be consolidated." 

The  Commissioner made the  following findings: 
"1. That  the county road which crossed the  bridge where 

this  accident occurred was paved with asphalt and was 
known as  the Weldon Road;  that  said bridge was a narrow, 
one-way bridge iocated a t  the bottom of a hill, and was ap- 
proximately thir ty feet long; that  a t  the time herein com- 
plained of, the pavement on said road adjacent to the bridge 
had been removed for  a width of about eighteen inches a t  
each end of the hridge; tha t  in place of the removed pave- 
ment. there was a dir t  mound eight or  ten inches high 
a t  its peak and about eighteen inches wide a t  each end c.f 
said bridge and adjacent thereto;  and tha t  said road a t  
this point had been in this condition for  a t  least ten days 
prior to said accident. * " * 
"'Tlizt a t  the time of the accident. and prior thereto, L. W. 
Clayton n-as driving his automobile a t  a ra te  of speecl of 
between twenty and twenty-five nailes per hour ;  that  he  
did not observe the d i r t  mound a t  the end of the bridge 
he was approaching until he was practically on i t ;  t ha t  
f rom a distance the road had the appearance of being level 
a t  this point, and i t  was only when one was very close 
to the bridge tha t  the mound could be detected; t ha t  there 
were no v a r n i n g  signs of any kind on the road leading to  
said bridge; t ha t  a s  L. W. Chyton  drove his automobile 
over said mound, D. H. Tccker and T. L. Clayton were 
thrown with great  force and violence against the top of 
the automobile and the front  seat thereof;  tha t  i t  took 
much effort on the par t  of L. W. Clayton t o  control said 
automobile, but he did so ;  that  as  the automobile reached 
the other end of the  bridge i t  struck the second mound of 
dir t  and D. H. Tucker and T. L. Clayton were again thrown 
with great  force and violence against the top of said ve- 
hicle." 

The  Commissioner also found tha t  the claimants by reason 
of the  accident sustained damages a s  follows: D. H. Tucker, 
$2,000.00; T. L. Clayton, $500.00; and L. W. Clayton, $275.00. 
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The Commissione~.'s f i nd l ' :~~  of ;_"wt S o .  6 i-; a s  follows: "That 
there was no negligence o!l the par t  of any named employee of 
the defendant." As a consequence of finding Xo. 6, the comrnls- 
sioner concluded the der'tindant was not liable, and made an  
award  denying the c l am.  Upon review, the ruil Commlssioil 
adopted the findings, conclusions, x l ~ d  awards made by Commis- 
sioner Gibbs. Whereupon, the plainties appealed t o  the Superior 
Court of Franklin County Llpon e.ic.eptions filed. 

At the hearing before J x i g e  Hall a t  the February, 195'7 
Term, Franklin Superior Cuart,  the ciaimants were allowed t l ,  

amend their claims "to correct mistakes theyem and to make 
said complaint conform to the facts deleloped a t  the trial," to 
the effect tha t  R. W. ?ioor.e was a named employee and that  the 
obstructions a t  the bridge where the pavement had been broken 
consisted of elevated mounds of ear th  rather  than trenchw. 
Judge HALL made an order remanding the  claims to the In- 
dustrial Commi~sion  for  fur ther  hearing on the claims a s  
amended. The defendant tendered judgment affirming the dnd- 
ings, conclusions, and award  of the full Commission, and ex- 
cepted to the  court's refusa! to sign the judgment. The defendant 
appealed, assigning errors. 

George B. Putton, - ~ . + ~ O ~ ' , L P U  Geneval: R. Brookrs Petetas, Asst .  
At torney Ge7le7.al nild Purks Pi. Icenholrr, Staff Attorrzey,  f o r  
the Statc.  

Gaither Sf. Beum,  t o r  plainti#, appellee. 

EIGGINS, J. The defendant brings the case here upon the 
ground the trial court, a s  stated in the brief, "erred not only 
in refusing a proper j u d g n m ~ t ,  but also in entering a n  order. 
remanding the cause tl, the Industrial Commission kvhen t h ?  
decision and order of [he Commission should have been affirmed. 
Kot only did his Honor refuse the tendered judgment but entered 
a n  order allowing plaintiff to amend his affidavit t o  name R. W, 
Moore a s  the negligent employee . . . This cause was tried 
before the Industrial Commission on the plaintifi's allegations 
that  John Billie Harris ,  supervisor under Bob Moore, was the 
employee . . . against whose negligence the defendaqt was 
called upon to  defend . . . The amendment permits the defendant 
t o  s ta te  a different cause of action." 

In  considering the validity of the defendant's contentions, 
it must  be borne in mind that  the purpose of the s tatute re- 
quiring the negligent employee to be named is to enable the 
department of the State  against which the claim is made to 
investigate, not all of its employees, but the particular ones 
actually involved. Floljd v. HCgh~my  Commission, 241 N.C. 461, 
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85 S.E. 2d 703. The claim as filed is against the State Highway 
& Public Works Commission, arising by reason of the negligence 
of John Billie Harris, supervisor under Bob Moore, super- 
intendent. Conceding that Bob Moore is not charged as being 
a negligent employee, John Billie Harris, supervisor under Bob 
Moore, is so charged. The name of the negligent employee 
and his position (supervisor) are both designated. At the be- 
ginning of the hearing both parties stipulated that R. W. (Bob) 
Moore was Supervisor for Franklin County and was in charge 
of maintenance a t  the time of the accident. Thereafter, the 
plaintiff, a t  least, dismissed Harris from further consideration. 

We hold the stipulation of the parties was equivalent to and 
served all the purposes of an amendment to the claim. The 
stipulation eliminated Harris because he was not the supervisor 
and included R. W. Moore because he was. The amendment 
in the Superior Court substituting Moore for Harris added 
nothing to the claim. 

The accident was caused by obstructions a t  either end of the 
narrow bridge. The Industrial Commission found the pavements 
a t  both places had been broken or removed and that instead 
of trenches, as stated in the claim, mounds of earth had been 
built up eight or ten inches high with the result "that from a 
distance the road had the appearance of being level a t  this 
point, and i t  was only when one was very close to the bridge 
that the mound could be detected; that there were no warning 
signs of any kind on the road leading to the bridge; and that 
said road a t  this point had been in this condition for a t  least 
10 days prior to the accident." The location of the obstructions 
was fixed by the plaintiff's claim. Whether the broken pavement 
left a depression below the surface or an elevation above i t  
that could not be discovered until one was "very close" would 
seem to be too immaterial to require amendment. This amend- 
ment added nothing to the claim. 

The defendant's brief makes clear the defendant's view that 
only the negligence of Harris was involved. In this connection 
it must be conceded there was no evidence of negligence on 
the part of Harris. If the Commission took the same view the 
defendant did, that only the negligence of Harris was involved, 
it acted under a mistaken view of the law. "When this occurs, 
the usual practice with us is to remand the case for another 
hearing." Realty Co. v. Planning Board, 243 N.C. 648, 92 S.E. 
2d 82. The claim and the evidence involved Moore's negligence. 

The accident occurred a t  a time when the statute made con- 
tributory negligence a defense, Ch. 400, Session Laws of 1955, 
and not a part of the plaintiff's cause of action. Floyd v. Highway 
Commission, supra. The accident occurred during that 55-day 
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period when the law permitted recovery "when the claim arose 
as  the result of a negligent act or  omission on the part of a 
State employee." Chapters 400 and 1361, Session Laws of 1955. 
Flynn v. Highway Commission, 244 N.C. 617, 94 S.E. 2d 571. 

This Court is unable to determine whether the Industrial 
Commission's finding of fact No. 6 involved the negligence (acts 
or omissions) of Harris only, or  whether the finding also in- 
volved negligence on the part  of R. W. Moore. The record does 
not answer this question. Only the Industrial Commission can 
give the answer, and the case must go back to the Commission 
for that  answer and for any modification of the conclusion and 
of the award made necessary by such finding. 

The order appealed from is not a final judgment. Appeal does 
not lie unless i t  deprives the appellant of some substantial right 
which might be lost if the  order is not reviewed before final 
judgment. G.S. 1-277. Edwards v. Raleigh, 240 N.C. 137, 81 
S.E. 2d 273; Veazey v, Citzj of Durham, 231 N.C. 357, 57 S.E. 
2d 377. The order appealed from states: "That the stipulated 
facts and additional findings of fact Nos. 1, 2, and 3, supported 
by the evidence, compel the conclusion that  a dangerous con- 
dition existed on the road or highway referred to in the com- 
plaint for a period of a t  least 10 days prior to April 20, 1955; 
that  prior t o  said date nothing was done to correct said con- 
dition or  to warn those traveling upon said road of the con- 
dition, and that  the plaintiff's injuries and damages proximately 
resulted from said dangerous condition. . . . Under the fact 
found i t  is the opinion of the court that  whether or not R. W. 
Moore, the named employee, was negligent would depend upon 
whether or not he had notice, or in the exercise of ordinary 
care should have known of the dangerous condition of the said 
highway." 

The function of the superior court judge is to "review alleged 
errors of law made by the Commission and presented . . . by the 
exceptions entered. He should overrule or sustain each and every 
exception addressed to alleged errors of law thus designated, 
so that  the party aggrieved by his rulings may except thereto 
and present the question t o  this Court for review." Worsley v. 
Rendering Co., 239 N.C. 547, 80 S.E. 2d 467. "The findings of 
fact of the Commission shall be conclusive if there is any com- 
petent evidence to support them." G.S. 143-293 ; Vause v. Equip- 
ment Co., 233 N.C. 88, 63 S.E. 2d 173. 

Negligence is a mixed question of fact and law. Lowe v. De- 
partment of Motor Vehicles, 244 N.C. 353, 93 S.E. 2d 448. On a 
mixed question of fact and law, the finding of the Industrial 
Commission is conclusive if there is sufficient evidence to sus- 
tain the facts involved. Lewter v. Enterprises, 240 N.C. 399, 
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82 S.E. 2d 410. The appellant's exception to the inclusion of the 
above quoted portion of the Superior Court's order is sustained. 
The Industrial Commission must be left free to make its own 
findings. If the prior hearing did not relate to and involve the 
question of Moore's negligence, then the Industrial Commission 
should re-open the inquiry as to that question, giving both 
parties opportunity to be heard. 

The order of the Superior Court is modified by striking there- 
from all except the direction that  the case go back to the Indus- 
trial Commission for a finding as to the negligence of R. W. 
Moore and for any modification of the award made necessary 
by such finding. The order of the Superior Court to the extent 
here indicated is 

Modified and Affirmed. 

L. W. CLAYTON v. NORTH CAROLINA STATE HIGHWAY & PUBLIC 
WORKS COMMISSION. 

(Filed 20 November, 1957) 

APPEAL by defendant from Hall, J . ,  February, 1957 Civil 
Term, FRANKLIN Superior Court. 

Proceeding u ~ ~ d e r  Tort  Claims Act for damages alleged to 
have been caused by the negligence of a n  employee of the de- 
fendant. 

George B. Pattort, A t torney  General: R. Brookes Peters,  Asst.  
At torney Genelaal and  P m k s  H .  Icenhour, S t a f f  Attornmj, for 
the State .  

Gaither M .  Beam, f o ~  plaitttifl, appellee. 

PER CURIAM. The facts i n  this case are fully stated in the case 
of D. H. Tucker  v. State  Highway & Public W o r k s  Commission, 
ante, 171, decided this day, and the decision in that case controls 
here. It may or may not be necessary in the view of the Indus- 
trial Commission to  reconsider this case with reference to  any 
claim on the part  of the defendant that  the plaintiff was con- 
tsibutorily negligent. To the extent here indicated, the order 
of Judge HALL is 

Modified and Affirmed. 



N. C.] FALL TERM, 1957. 179 

MRS. T. L. CLAYTON, ADMINISTRATRIX OF F. L. CLAYTON, DECEASED V. 
NORTH CAROLINA STATE HIGHWAY & PUBLIC WORKS COM- 
MISSION. 

(Filed 20 November, 1957) 

APPEAL by defendant from Hall, J., February, 1957 Civil 
Term, FRANKLIN Superior Court. 

Proceeding under Tort Claims Act for damages alleged to 
have been caused by the negligence of s n  employee of the de- 
fendant. 

George B .  Patton. Attorwtg Geuerul: R. Brookes Peters, Asst.  
At torney General und Purks H .  Iceuhour, Sta.f At torney,  for 
the  State. 

Gaither M .  Becrnz, for plairltifS, crppellce. 

PER CURIAM. The facts in this case a re  fully stated in the 
case of D. H .  Tucker v. State Highzmy & Public Works  Com- 
m s s i o n ,  cinte, 171, decided this day. Under the authority of that  
case, the order of Judge HALL is 

Modified and Affirmed. 

INEZ BEASLEY v. MALAH McLAMB, 
OSCAR McLAMB. 

THE 

(Filed 20 Kovember, 1957) 

1. Appeal and Error  § 38- 
A~signments  of error not discus5ed in the brief a re  deemed aban- 

doned. Rule of Practice in t h  Supreme Cocrt No. 28. 

2. Husband and Wife S 6- 
Earnings of a married woman by virtue of a contract for  her per- 

sonal services a r e  her ?ole and separate property, and she may sue 
to recover under such contract alone. G.S. 52-10. 

3. Executors and Administrators § 15d-Evidence held sufficient for  jury 
in this action t o  recover for  personal services rendered under contract. 

Allegations and evidence to the effect tha t  testate asked his niece 
and her husband t o  live with h ~ m  so t h a t  she could look af ter  him, 
that  testate promised t h a t  he would see tha t  they were well paid for  
zuch services, t h a t  in reliance thereon the niece performed meniai 
services, often of a n  onerous nature, for testate for  a period of over a 
year, that  testate repeatedly stated to others tha t  he wished her to 
be well paid, tha t  thereafter testate offered to  give his niece and her 
husband a deed to testate's fa rm if they would stay with him and look 
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after him until his death, that  they stated they would accept the offer 
unless i t  stirred up controvers among his relatives, in which event 
they would deed the farm bacz and leave, that  testate executed the 
deed and upon controversy the niece and her husband reconveyed the 
property and left testate's home, held sufficient to overrule nonsuit 
in the niece's action to recover the value of the services rendered, and 
further, the charge of the court in this action was without error. 

When one person performs personal services for another in expec- 
tation of payment and in reliance upon such other's promise to pay, 
the person performing the services may recover the reasonable value of 
such services under the contract, and the express promise to pay will 
overcome any implication tha t  the services were intended to be gratui- 
tous,. even when the person rendering the services is kin to the 
promisor. 

5. Appeal and Error 8 19- 
An assignment of error to the issues submitted, which assignment 

of error is not supported by an exception or the tender of other issues, 
will be disregarded by the Supreme Court on appeal ez mero motu. 

6. Appeal and Error 8 42- 
Where the court's statement of a contention is fully supported by 

the evidence and appellant makes no objection thereto prior to the 
retirement of the jury, an assignment of error to the statement of 
the contention cannot be sustained. 

7. Trial 8 39-Record held not to show that  jury disregarded court's in- 
struction in determining amount of recovery. 

Plaintiff sued to  recover the reasonable value of personal services 
for a stipulated number of days and alleged that  such services were 
reasonably worth a specified amount. The court charged that  plaintiff 
could not recover for the full number of days stipulated and that  the 
jury should not consider any services rendered after a specified date. 
The jury allowed recovery for the full amount sought. Held: Exception 
to the refusal of the court to set aside the verdict on the ground that  
the jury obviously disregarded the court's instructions will not be 
sustained when i t  is apparent from the record that  in view of the 
menial and onerous character of the services, the recovery was not 
excessive for that  period for which plaintiff clearly established the 
right to recover. 

APPEAL by defendant from Seawell, J., April Term 1957 of 
JOHNSTON. 

Civil action to recover for services rendered by plaintiff to 
Oscar McLamb from 18 December 1953 to 12 March 1955 
(Oscar McLamb died 12 September 1 9 5 5 ) ,  i t  being alleged 
in the complaint that Oscar McLamb told plaintiff and her 
husband that he was unable to wait upon himself and needed 
someone to wait upon him, that he wanted them to move into 
his home and wait upon him, and that he would pay them 
well if they accepted his proposition; and it is further alleged 
in the complaint that Oscar McLamb knowingly and voluntarily 
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accepted services rendered by plaintiff, and received such serv- 
ices in expectation of paying the reasonable value thereof. 

Upon the denial of liability by defendant and issues joined, 
the jury returned the following verdict: 

"1. Did the plaintiff render services to Oscar McLamb 
under a contract, as alleged in the Complaint? Answer: 
YES. 

"2. What amount is plaintiff entitled to recover of the 
defendant as the fair and reasonable value of the services 
so rendered? Answer : $2500.00." 

Judgment was entered on the verdict for the plaintiff, from 
which defendant appeals. 

Duncan C. Wilson, Levinson & Levinson for plaintiff, appellee. 
J. R. Barefoot and E. A. Parker for  defendant, appellant. 

PARKER, J. Defendant's two assignments of error as to the 
admission of evidence are taken as abandoned for the reason 
that they are neither mentioned nor referred to in his brief. 
Rule 28, Rules of Practice in the Supreme Court, 221 N.C. 563; 
Waddell v. Carson, 245 N.C. 669, 97 S.E. 2d 222. 

The defendant offered no evidence. He assigns as error the 
denial of his motion for judgment of nonsuit made a t  the close 
of plaintiff's evidence. 

Plaintiff's evidence shows these facts: Oscar McLamb's wife 
died in October 1953 leaving him alone in his home on his 29- 
acre farm. At that time plaintiff and her husband and their 
children were living in a rented house about three miles from 
Oscar McLamb, plaintiff's uncle. Plaintiff was regularly em- 
ployed a t  a shirt factory a t  a wage of $33.00 a week, and her 
husband was employed a t  a veneer plant a t  a wage of $32.00 
a week. Two or three weeks after his wife's death Oscar Mc- 
Lamb went to plaintiff's home, and said to them, according to 
plaintiff's husband, that he was left alone, and wanted some- 
one to stay in his home, look after him, cook for him, and 
attend to him, and that, if they would come and do that, that 
"after twelve months he would see that we were paid and 
satisfied well for staying there with him." Plaintiff and her 
husband did not a t  that time accept his offer. A little later Oscar 
McLamb returned to their home, ate dinner with them, re- 
peated his offer, and said they could wait a few days, and think 
i t  over. Later, he came back, and plaintiff and her husband 
agreed to move to his house, and "he agreed that we would be 
satisfied and sufficiently paid after we had stayed twelve 
months." 
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Plaintiff and her husband moved into Oscar McLamb's house 
on 18 December 1953. At that  time Oscar McLamb had heart 
trouble, and was under a doctor's care. He was on a diet, could 
not eat salty food, and his meals had to be prepared separately. 
Plaintiff cooked, washed, waited on, and cared for Oscar Mc- 
Lamb. In  April 1954 a mule kicked Oscar McLamb on the leg, 
causing an abscess on the bone. As a result of this injury and 
his physical condition he got in such bad shape, plaintiff quit 
her job in the factory on 4 July 1954 to wait on him. He had 
no "control of his person," he would sit in a chair, and mess 
his clothes up, and plaintiff had to wash and change his clothes 
and bathe him. She had to change his bed linen, and dry his 
bed as much as three times a night. He had no control over 
his bowels until he went to a hospital in November 1954. On 
another occasion Oscar McLamb suffered an injury in a car 
wreck that  disabled him for two or three weeks, and plaintiff 
waited on him day and night. Plaintiff rendered such services 
until March 1955, when she and her husband moved away 
from Oscar McLamb's home for reasons which will be stated 
later. 

Brastus Barefoot testified that  he visited Oscar McLamb's 
home at  least once a week, and saw plaintiff washing, cooking 
and waiting on Oscar &Lamb. That he did not know what 
their agreement was, but that  Oscar McLamb told him "they 
(plaintiff and her husband) were good to him and he wanted 
them paid for looking after  him." He further testified: "He 
(Oscar McLamb) was sick a lot, and had to  have attention, 
and he told me that  nobody could be any better to him than 
they were, and that he wanted them to have pay for it." 

Oscar McLamb was a member of Rev. Chester Davis' church. 
Rev. Chester Davis visited his home regularly. After plaintiff 
quit work a t  the shirt factory, he saw her there all the time 
cooking, washing, giving Oscar McLamb medicine, and moving 
him around. He testified Oscar McLamb told him, "I just hate 
to have that  little lady have to wait on me like she does, but 
I can't help it, I just got to have somebody to help me." He 
further testified: "He (Oscar McLamb) didn't tell me how 
much they were to get. He did say that he wanted them to have 
their pay. He made that statement several times." 

After Christmas 1954 Oscar McLamb offered to  give plaintiff 
and her husband a deed for his farm if they would stay with 
him and look after  him until his death. They told him that they 
would accept his offer, "unless i t  stirred up confusion among 
his people, and that  if it did, we would give it back to him and 
leave, which we did." On 14 January 1955, he conveyed by deed 
his f a rm to  them, reserving to himself a life estate. At that 
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time the  f a r m  was worth $10,000.00 to  $12,000.00. Oscar Mc- 
Lamb a t  tha t  time also made a will bequeathing plaintiff and 
her  husband his  personal property, which he  later destroyed. 
Because of the  fussing of Oscar McLamb's brothers and sisters 
and the  confusion with them over the deed, plaintiff and her  
husband conveyed the f a r m  back to  Oscar McLamb on 10 
March 1955, and left his home. After  they moved out, Carlyle 
McLamb, a brother of the defendant, moved in, lived with 
Oscar McLamb about four months before his death, and Oscar 
McLamb conveyed his f a r m  to him. 

Plaintiff testified: "I have never been paid anything by him 
(Oscar McLamb) o r  his executor for  services rendered, an0  
I filed a claim with his executor, which was rejected." 

G.S. 52-10 provides "the earnings of a married woman by 
virtue of any contract for  her personal service, . . . can be 
recovered by her suing alone, and such earnings or  recovery 
shall be her  sole and separate property a s  fully a s  if she had 
remained unmarried." 

"It is undeniable that  a n  express contract t o  pay for  services 
may be made with a member of the family a s  well a s  with 
any other person. Proof of a specific agreement to remunerate 
for  given services will overcome any implication tha t  they were 
intended to  be gratuitous. . . . The clearest and most definite 
proof of the existence of a n  agreement is, of course, tha t  which 
is supplied by direct evidence tha t  the services were performed 
in reliance on an  explicit. formal promise by their  recipient t ha t  
remuneration would be given. The fac t  t ha t  a claimant who can 
establish such a promise is entitled to recover cannot be and 
has never been disputed." 58 Am. Jur . ,  Work and Labor, Sec. 13. 

This is said in 34 C.J.S., Executors and Administrators, Sec. 
370: ". . . a claim for  services rendered to decedent may be 
allowed against his estate where the services have not been paid 
for  and they were rendered under, and in conformity with, a n  
agreement o r  contract tha t  they would be paid for. . . ." 

"Where an  express contract for  services . . . does not specify 
the amount of the compensation, a promise to pay the reason- 
able value of the services . . . is implied, and the person per- 
forming the services . . . is entitled to recover on a quantum 
menrit for  their worth. The fact t ha t  a contract to pay one well 
fo r  services does not fix a definite amount of compensation does 
not prevent an  action for  the reasonable value of such services 
from being an  action on contract rather  t han  on qua~ztz~m 
memit." 58 Am. Jur., Work and Labor, Sec. 39. 

There is ample evidence to  show the contract a s  alleged, and 
tha t  plaintiff in reliance on Oscar McLamb's explicit promise 
and agreement tha t  he would pay sufficient remuneration, ren- 
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dered valuable services-some of an onerous and menial charac- 
ter-to him from 18 December 1953 to 14 January 1955. The evi- 
dence also clearly shows that this contract was terminated on 14 
January 1955, and that on that day plaintiff and her husband and 
Oscar McLamb entered into a new contract as set forth above 
in the statement of the evidence. The court properly overruled 
the motion for judgment of nonsuit. 

No exception was taken by the defendant to the fbrm of the 
issues submitted by the judge to the jury. The defendant ten- 
dered no other issues. The issues submitted were proper. De- 
fendant's assignments of error Nos. 6 and 7 to the submission 
of the issues have no exceptions to support them, and will be 
disregarded. The rule is mandatory, and will be enforced ex mero 
motu. Suits v. Ins. Co., 241 N.C. 483, 85 S.E. 2d 602; Barnette v.  
Woody, 242 N.C. 424, 88 S.E. 2d 223. 

Defendant's assignment of error No. 12 relates to a part of 
the charge in which the Court stated a contention of the plain- 
tiff. The contention was fully supported by the evidence. De- 
fendant did not say anything about the statement of the con- 
tention before the jury retired. This assignment of error is with- 
out merit. 

Defendant's assignment of error No. 8 is to this part of the 
charge : 

"If you answer the first issue YES and come to consider the 
second issue, your answer to the second issue should be in 
such amount, if any, as you may find from the evidence, by 
its greater weight, will fairly compensate her for services 
rendered during the period from the 18th of December, 
1953, to January 14, 1955. The Court will not let you con- 
sider for the purposes of this case, any services rendered 
after the 14th day of January, 1955, but only such serv- 
ices as  plaintiff may have satisfied you from the evidence, 
by its greater weight, might have been rendered from the 
18th of December, 1953, to January 14, 1955." 

This assignment of error has no merit. 
Defendant's assignment of error No. 19 is "to the refusal of 

the Court to set aside the verdict and have a new trial." De- 
fendant contends that the verdict was excessive and contrary 
to law, in that plaintiff in her complaint sued for $2,500.00 for 
services for 449 days, and that the Court erred in its refusal to 
set aside the verdict for $2,500.00, although the jury was in- 
structed to consider no services for the period from 14 January 
1955 to 10 March 1955. Defendant cites to support his conten- 
tion authority to the effect that a plaintiff cannot recover an 
amount greater than he sues for, and a statement from Am. 
Jur. that a verdict should be set aside, when it is clear that the 
jury disregarded the evidence or the rules of law. 
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Plaintiff alleged in her complaint that under the contract she 
rendered services to Oscar McLamb from 18 December 1953 to 
12 March 1955, a period of 449 days, and that $2,500 was the 
reasonable value of such services. I t  is true that the Court in 
its charge limited the recovery to the period from 18 December 
1953 to 14 January 1955, a period less than 449 days, but the 
jury did not answer the second issue in an amount larger than 
the plaintiff sued for. It seems clear by its verdict, considered 
in connection with the charge of the court, that the jury was 
satisfied by the greater weight of the evidence that plaintiff 
was entitled to recover $2,500.00 as the fair and reasonable 
value of the services she rendered to Oscar McLamb by contract 
from 18 December 1953 to 14 January 1955. Considering the 
faithful and menial services plaintiff rendered Oscar McLamb 
during that period, his statement that nobody could be any bet- 
ter to him than they were, and his repeated statements to the 
Rev. Chester Davis that he wanted them to have their pay, i t  
cannot be said that the verdict for $2,500.00 is excessive. This 
assignment of error is overruled. 

All of the other assignments of error of the defendant are 
deemed abandoned, as they are not set out in his brief. Rule 
28, Rules of Practice in the Supreme Court, 221 N.C. 563. 

Defendant has not shown any sufficient reason to disturb 
the verdict and judgment. 

No error. 

STATE v. FRANK COFIELD 

(Filed 20 November, 1957) 

1. Intoxicating Liquor 3 2- 
The possession of illicit liquor fo r  the purpose of sale, G.S. 18-50, 

and the possession of whisky upon which the  Federal and State  taxes 
have not been paid, G.S. 18-48, a r e  separate offenses, and the one is not 
included in the other. 

2. Criminal Law fj 18- 
Upon appeal from conviction in the recorder's court of possession 

of ilIicit liquor fo r  the purpose of sale, the superior court is without 
jurisdiction to  amend the war ran t  so a s  to charge defendant also 
with possession of liquor upon which the Federal and State  taxes had 
not been paid. 

3. Criminal Law fj 26- 
Where verdict establishing defendant's guilt  of a specified offense 

is properly set aside by the court fo r  want  of jurisdiction, such verdict 
will not support a plea of former jeopardy. 
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4. Intoxicating Liquor 5 9d- 
Evidence tha t  officers found in defendant's house less than a gallcn 

of whisky in containers not bearing Federal and State  t ax  stamps, 
ie sufficient to overrule nonsuit in  a prosecution under G.S. 18-48, since 
the possession of nontax-paid whisky in any quantity anywhere in  
this State is unlawful. 

5. Criminal Law 5 16- 
Where, on appeal from conviction in the recorder's court of posses- 

sion of whisky for the purpose of sale, the war ran t  is amended to 
charge, in addition, possession of liquor upon which the Federal and 
State  taxes had not been paid, but nonsuit is allowed on the charge 
of possession for  sale and the conviction of possession of nontax-paid 
whisky is set aside fo r  want of jurisdiction, defendant may thereafter 
be prosecuted in the superior court upon a n  indictment charging pos- 
session of nontax-paid liquor, when the superior court has  concurrent 
jurisdiction of this offense, since i t  first took cognizance thereof. 

6. Criminal Law 5 122- 
Where the court sets aside the verdict for want  of jurisdiction but 

through inadvertence fails to vacate the judgment imposed on such 
verdict, the vacation of such judgment will be directed on appeal. 

APPEAL by defendant f rom Bicket t ,  J., March Term 1957 of 
WAKE. 

Criminal prosecution upon a bill of indictment containing two 
counts found by the Grand J u r y  of Wake County a t  the  Decem- 
ber Term 1956. The first count charges tha t  the defendant on 3 
December 1956 did ~ ~ n l a ~ v f u l l y  possess for  the purpose of sale 
alcoholic liquors upon which the taxes in-iposed by the  laws of 
the  ITnited States and by the laws of this  State  had not been 
paid, a violation of G.S. 18-50 : the second count charges tha t  the  
defendant on the same day did unlawfully possess alcoholic liq- 
uors upon which the taxes imposed by the laws of the United 
States and by the laws of the State  had not been paid, a viola- 
tion of G.S. 18-48. 

The defendant pleaded "Not Guilty on the  ground of doubIe 
jeopardy." 

At the  close of the State's evidence the defendant made a 
motion fo r  judgment of nonsuit. The motion was allowed as to  
the first count in the indictment, and denied a s  t o  the second 
count in the  indictment. 

The jury's verdict was guilty of the unlawful possession cf 
nontax-paid liquor a s  charged in the  bill of indictment. 

From a judgment of imprisonment the defendant appeals. 

George B. Pnt ton,  A t t o r n e y  Geveral,  cx"li11 T.  W .  Bru ton ,  As- 
sistnwt A t t o r n e y  General. f o r  the  S ta te .  

Jack S c n t e ~  crnd Chccrles W .  Daniel f o ~  de fendant ,  appellant. 

PARKER, J. Or. 3 December 1955 W. L. Pri tchet t  and Hoke 
Smith, one a deputy sheriff of Wake County, and the other a 
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liquor law enforcement officer of the Wake County A.B.C. Board, 
armed with a search warrant, went to the home of the defend- 
ant. The officers searched the whole house. They found sitting 
on the kitchen table a half-gallon jar  filled with corn whisky 
and some five or six drinking glasses. They also found in the 
house another half-gallon fruit  ja r  with about half an  inch of 
corn whisky in it. These jars did not have on them any where 
any revenue stamps of the United States Government, or any 
stamps of any A.B.C. Stores of the State of North Carolina. 

On the same date a warrant  was issued returnable to the 
Fuquay Springs Recorder's Court, Middle Creek Township, 
Wake County, charging the defendant on 3 December 1955 
with the unlawful possession of nontax-paid liquor for the pur- 
pose of sale, to-wit, one-half gallon. On 26 January 1956 the 
defendant was tried on this warrant  in the aforesaid Recorder's 
Court. He was found guilty, and from the judgment irnymxI 
he appealed to the Superior Court. 

The case came on for trial a t  the July Term 1956 of the Wake 
County Superior Court before Judge Bone. Before the defend- 
ant pleaded to  the warrant, Judge Bone allowed an oral motion 
of the solicitor to amend the warrant  so as to charge the addi- 
tional offense of the unlawful possession of nontax-paid liquor, 
a violation of G.S. 18-43. Whereupon the defendant pleaded Not 
Gl~ilty. The jury found the defendant S o t  Guilty of the pos- 
session of nontax-paid spirituous liquor for the purpose of sale, 
but Guilty of the possession of nontax-paid spirituous liquor. 
Judge Bone sentenced the defendant to imprisonment for three 
months. During the term of court Judge Bone on his own motion 
and in the defendant's absence set aside the verdict in his dis- 
cretion, and ordered a new trial, but did not :.acate his judgment 
of imprisonment, which appears in the court's Judgment Docket 
over his signature. 

Defendant's first assignment of error is that  Judge Bone 
erred in setting aside in his discretion the verdict of Guilty 
rendered a t  the July Term 1956, and in failing to vacate his 
three months' sentence of imprisonment based on such verdict. 
Defendant's fourth assignment of error is that  Judge Bickett 
a t  the March Term 1957 failed to  submit to the jury an  issue of 
former jeopardy. Defendant's fifth assignment of error is that  
Judge Bickett erred in denying defendant's motion to set aside 
the verdict a s  being contrary to the evidence. Defendant states 
in his brief that  assignments of error Nos. 1, 4 and 5 "are 
specifically abandoned by the appellant." 

After the jury was impaneled, and before the introduction of 
evidence began, the defendant moved to dismiss the case "on 



188 IN THE SUPREME COURT. 124'7 

STATE V .  COFIELD. 

the grounds of double jeopardy." Judge Bickett denied the mo- 
tion, the defendant excepted, and this is his second assignment 
of error. 

G.S. 18-50 makes the possession for the purpose of sale of 
illicit liquor a general misdemeanor. G.S. 18-48 provides that 
the possession of whisky upon which the taxes imposed by 
the laws of Congress of the United States or by the laws of this 
State have not been paid is a general misdemeanor. Each statute 
creates a specific criminal offense, and a violation of G.S. 18-48 
is not a lesser offense included in the offense defined in G.S. 
18-50. S. v. Morgan, 246 N.C. 596, 90 S.E. 2d 764; S. v. Dmniek, 
244 N:C. 671, 94 S.E. 2d 799; S. v. Hall, 240 N.C. 109, 81 
S.E. 2d 189; S. v. Peterson, 226 N.C. 255, 37 S.E. 2d 591; S. 
v. McNeill, 225 N.C. 560, 35 S.E. 2d 629. Judge Bone had no 
power to permit the warrant charging a violation of G.S. 18-50 
to be amended so as to charge also a violation of G.S. 18-48. State 
v. Cooke, 246 N.C. 518, 98 S.E. 2d 885; S. v. Mills, 246 N.C. 237, 
98 S.E. 2d 329: S. v. McHone. 243 N.C. 231. 90 S.E. 2d 536: S. v. 
Clegg, 214 N.C. 675, 200 S.E: 371; S: v.  GO.^, 205 N.C. 545, 172 
S.E. 407; S. v. Taylor, 118 N.C. 1262, 24 S.E. 526. 

The trial, conviction and sentence of the defendant on the 
amended count in the warrant a t  the July Term 1956 charging 
the unlawful possession of nontax-paid liquor, a violation of 
G.S. 18-48, "offends Sections 12 and 13 of Article I of the Con- 
stitution of North Carolina, which provide, in essence, that the 
Superior Court has no jurisdiction to try an accused for a 
specific misdemeanor on the warrant of an inferior court un- 
less he is first tried and convicted for such misdemeanor in 
the inferior court and appeals to the Superior Court from the 
sentence pronounced against him by the inferior court on his 
conviction for such misdemeanor." S. v. Hall, supra. I t  would 
seem that Judge Bone set the verdict of Guilty aside in his dis- 
cretion because of the decision in the Hall Case. 

This Court said in S. v. Bell, 205 N.C. 225, 171 S.E. 50: ". . . 
jeopardy attaches when a defendant in a criminal prosecution is 
placed on trial: (1) On a valid indictment or information, (2) 
before a court of competent jurisdiction, (3) after arraign- 
ment, (4) after plea, and (5) when a competent jury has been 
empaneled and sworn to make true deliverance in the case." 

Jeopardy did not attach a t  the July Term 1956 on the amended 
change in the warrant charging a violation of G.S. 18-48, be- 
cause the court had no jurisdiction to t ry  him for such offense. 

The defendant contends that he cannot be brought to trial a 
second time for a violation of G.S. 18-48, because Judge Bone 
set the verdict aside of his own motion, and without the defend- 
ant's instigation, and cites in support of his contention 22 C.J.S., 
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Criminal Law, Sec. 271. This section states: "Where the verdict 
is set aside or judgment arrested a t  instigation of the accused, 
he may be tried again for the same offense; but where the verdict 
is set aside on motion of the court a different rule applies. Ordi- 
narily there is no jeopardy where such action is taken on the 
ground of lack of jurisdiction, defective indictment, or illegal 
verdict." This section also states on page 407: "Where judg- 
ment is arrested or vacated upon the ground that  there is no 
jurisdiction, there is no jeopardy, and accused may be tried 
again on the same indictment." This section does not support 
defendant's contention. 

Doubtless the defendant abandoned his assignment of error 
as to  the failure of the court to submit an  issue on the question 
of former jeopardy to the jury because of what was said in S. v. 
Barefoot, 241 N.C. 650, 86 S.E. 2d 424: "When no issues of fact 
are  involved as to the identity of the parties or of the offenses, 
the question of jeopardy is to be decided by the court." 

Judge Bickett properly refused to  dismiss the second count 
in the indictment on the ground of former jeopardy. Whether 
he erred in failing to dismiss the first count in the indictment 
on that  ground is now moot, for the reason that  he sustained the 
defendant's motion for judgment of nonsuit on that  count. 

Defendant's assignment of error as to the failure of the Court 
to nonsuit the second count in the indictment for lack of suffi- 
cient evidence is overruled. The possession of nontax-paid 
whisky in any quantity anywhere in the State is, without excep- 
tion, unlawful. G.S. 18-48; S. v. Barnhardt, 230 N.C. 223, 52 
S.E. 2d 904; S. v. Parker, 234 N.C. 236, 66 S.E. 2d 907 ; S.  v.  
Avery, 236 N.C. 276, 72 S.E. 2d 670; S. v. Brown, 238 N.C. 
260, 77 S.E. 2d 627. 

By virtue of G.S. 7-64 the Wake County Superior Court has 
concurrent jurisdiction with the Fuquay Springs Recorder's 
Court to  t r y  a person for a violation of G.S. 18-48, such juris- 
diction to be exercised by the court first taking cognizance there- 
of. The Wake County Superior Court first took cognizance with 
jurisdiction of the charge of a violation of G.S. 18-48 by the 
defendant, when a bill of indictment charging him with such an  
offense was found by the Grand Jury a t  the December Term 
1956, and i t  had jurisdiction to t ry  him on such bill of indict- 
ment for a violation of G.S. 18-48. 

I n  S. v. Clegg, 214 N.C. 675, 200 S.E. 371, this Court said: 
"The defendant's objection to  the amending of the warrant as 
permitted in this case seems to  have been well taken, and the 
court below was in error in ruling the defendant to trial with- 
out a bill of indictment duly found. The cause is remanded with 
directions that  the verdict and judgment be set aside, and that  
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upon the warrant  issued the defendant be held under bond pend- 
ing action by the grand jury, or until the case is disposed of 
according to law." When Judge Bone set the verdict aside, by 
inadvertence, he did not vacate his judgment of imprisonment. 
The Superior Court of Wake County is directed to vacate Judge 
Bone's judgment. 

Defendant's other two assignments of error a re  without 
merit. 

In the trial below we find 
No error. 

AMELIA FAIRCLOTH, BY HER NEXT FRIEND, MRS. CHELLIE FAIRCLOTH V. 
ATLANTIC COAST L I N E  RAILROAD COMPANY 

and 
MARTHA 9 0  A N N E  FAIRCLOTH, BY HER NEXT FRIEND, MRS. CHELLIE 

FAIRCLOTH V. ATLANTIC COAST L I N E  RAILROAD COMPANY. 

(Filed 20 Xovember. 1957) 

1. Railroads 8 4-Evidence held t o  disclose tha t  negligence of driver was 
sole proximate cause of crossing accident. 

Evidence disclosing tha t  the truck in which plaintiffs were riding 
as  passengers ran into the side of a freight t ra in between the first and 
second cars, af ter  the engine and tender had passed, tha t  the truck 
left skid marks for  a distznce of 35 feet prior rc the point of impact, 
and tha t  from a point more than 96 feet from the crossing the lights 
of the locon~otive could be seen for more than 2,000 feet, is held to 
show gross negligence on the p a r t  of the driver continuing to the 
moment of impact. and constituting t,lle sole proximate cause of the 
accident so as  to preclude recovery against the railroad company, not- 
withstanding evidence of negligence on the part  of the engineer in 
failing to give warning of his approach hy bell or whistle. 

2. Bame- 
The sole purpose of warning by bell or whistle is to give notice of 

the approach of the t rain,  and members cf a t ra in crew are  not re- 
quired to foresee tha t  the operator of a motor vehicle fully able to 
observe the headlights on the locomotive for  nearly half a mile wil! 
rely solely on his hearing and not use his sight to ascertain the train's 
approach. 

APPEAL by plaintiffs from Mot.)-is, J., May, 1957 Term, SAMP- 
SON Superior Court. 

Civil actions t o  recover for  personal injuries received in a 
crossing accident a t  Autryville, North Carolina. The accident 
occurred on Saturday, November 5, 1955, a t  about 9:50 a t  night. 
The plaintiffs, a t  the time the complaints were filed, were respec- 
tively 13 and  nine years of age. The village of Autryville has a 
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population of about 500. The defendant's rail line runs near east 
and west. Approaching from the west along the track the Hall 
Bridge Road crossing is visible for more than 1,500 feet. Hall 
Bridge Road runs near north and south and crosses the defend- 
ant's track in the edge of the village. The road is paved and 
about 20 feet wide. From the point where i t  crosses the defend- 
ant's track the road is straight to the south for 615 feet. West 
of the highway and not closer than 75 feet, and south of the rail 
line and not closer than 96 feet, is a wooded area. From a p o h t  
in the highway 96 feet south of the crossing a train approachmg 
from the west is visible for probably 2.000 feet. At the time of 
the accident there was a railroad crossing sign (cross-arms) on 
the right near the track. Immediately prior to the accident the 
plaintiffs were riding north on Mall Bridge Road in the cab of 
a pickup truck driven by their father, J. C. Faircloth. Also in 
the cab were the grandmother of the plaintiffs and their cousin, 
Judy Faircloth. The grandmother was sitting on the right with 
Judy in her lap and the plaintiffs were sitting between the grand- 
mother and the driver. The window on the driver's side of the 
cab was closed. The window on the other side was broken out. 

The plaintiffs testified that as  the truck rounded the curve 
615 feet south of the crossing. "they were all talking." They 
remembered nothing more until they regained consciousness in 
the hospital. The pickup truck ran into the moving train a t  the 
crossing, apparently striking the rear of the first freight, car 
a n d  the front  of the second. Skid marks extended back from the 
point of impact about 35 feet to the south. Skid marks nine and 
one-half feet to the side extended in the direction the truck was 
carried by the impact. I t  came to rest 47 feet to the east of the 
road and 15 feet to the south of the track. The driver, the grand- 
mother, and Judy Faircloth were killed. The two plaintiffs re- 
ceived serious, permanent and disfiguring injuries. The father 
had worked near the crossing and was familiar with it, 

The defendant's train consisted of the locomotive, 50 or 60 
feet long, and 24 freight cars, each estimated to be about 35 feet 
long. Only one train, the freight, ran east on Saturday. I t  passed 
usually between eight and twelve o'clock a t  night. Apparently 
the train was not scheduled to stop a t  the village of A1.1tryville 
and apparently no station was maintained there. 

The plaintiffs' witnesses, Mrs. Hill, her daughters, Mrs. Wil- 
liams and Mrs. Van Ness, were in Mrs. Hill's apartment which 
was located in a building 65 feet north of the railroad track and 
35 feet east of the Hall Bridge Road. The building consisted of a 
warehouse to the west, Mrs. Hill's apartment in the middle, and 
another apartment to the east. The Hill apartment consisted 
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of four rooms; two bedrooms on the south next to the track, the 
kitchen and livingroom on the north, away from the track. 

Mrs. Hill testified on the night of the accident there were five 
adults and five children in the apartment. They were in the 
kitchen on the side of the house away from the track. Mrs. Wil- 
liams testified: "We told my sister, Mrs. Van Ness, how close the 
train would come to our apartment and how fast it would go by. 
We were especially listening for the train to blow and when i t  
blowed we would have time to get outside . . . but the train didn't 
blow. The first thing we knew we had to jump up from the table 
and run to the window at the back of the apartment in the bed- 
room . . . by the time we had done that the engine was by the 
window and the only recognition we had of the train approach- 
ing was the sound of it. No bells were ringing before the train 
crossed the crossing a t  our apartment." 

Mrs. Van Ness testified: "No whistle was blown nor bell rung 
before and as i t  crossed the crossing. . . . I would say the train 
was running about 50 miles per hour. All I could see was the 
flash of the lights between the cars. I saw sparks from the 
wheels." 

H. C. Bullard testified: "I am familiar with the crossing. I 
have passed i t  a thousand times or more. I made observatfons 
of it on the night of the accident. There were street lights burn- 
ing. Well, I looked down to the left, down the railroad track, and 
you couldn't see down the track there, out of that light-that is, 
towards Fayetteville. The lights shining prevented me from 
seeing, for one thing, and all the weeds and broom sage, a t  the 
time grown up around the track there. * * * I have crossed this 
crossing a large number of times. There is a lot of traffic over it. . . . This is the main crossing in Autryville of the A.C.L. Track. 
Plaintiffs' exhibit 2 correctly shows the railroad crossing and 
sign a t  the time of the accident. I made my observation that 
night immediately after the accident. With respect to the cross- 
arm sign, you couldn't see it on account of the lights that were 
shining there and then it was grown up around there." 

The plaintiff introduced, for the purpose of illustrating the 
testimony, a map showing the railroad for more than 2,000 feet 
to the west and 1,100 feet to the east, and the highway from 
the curve to the south on into the village. This map was filed 
with the case on appeal. 

At the close of the plaintiffs' evidence the court sustained the 
defendant's motion for nonsuit and from the judgment dismiss- 
ing the actions, the plaintiffs appealed. 

Maurice Holland, Hubbard & Jones, By: Howard H. Hubbard 
for plaintiffs, appellants. 

Poisson, Campbell & Marshall for defendant, appellee. 
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HIGGINS, J. For reasons readily apparent, the Court has en- 
countered difficulty in laying down hard and fast  rules govern- 
ing liability in train-automobile grade crossing accidents. "Many 
cases involving injuries due to collision between motor vehicles 
and trains a t  grade crossings have found their way to this Court. 
No good can be obtained from attempting to analyze the close 
distinctions drawn in the decisions of these cases, for, as was 
said in Cole v. Koonce, supra, 214 N.C. 188, each case must 
stand upon its own bottom, and be governed by the controlling 
facts there appearing." Hampton v. Hawkins, 219 N.C. 205, 13 
S.E. 2d 227. 

It is a matter of common knowledge that  a train cannot leave 
the track; that  i t  cannot be stopped quickly; how quickly de- 
pends upon the grade, the speed, and the weight. A 24-car freight 
train moving 50-55 miles per hour would undoubtedly travel a 
considerable distance after the application of brakes before i t  
could be stopped. 

The plaintiffs in their very excellent brief, however, argue 
the evidence is sufficient to go to the jury by reason of the 
defendant's negligent failure (1) to keep a proper lookout; (2) 
to give timely warning; and (3)  to  operate a t  a safe speed. 
There is no evidence here the train was violating any speed law 
or  regulation. A plaintiffs' witness testified that  sparks were fly- 
ing from the wheels as the train ran through the crossing, indi- 
cating that  the brakes had been applied. There was no evidence 
the engineer failed to look or to see what he should have seen, 
or to do all in his power to  stop the train or to slow it  down as 
soon as  he was able to see the automobile entering a zone of 
danger. There is neither allegation nor proof the train did not 
display proper lights. 

Somewhat more troublesome is the factual question whether 
the evidence is sufficient to show the defendant gave timely 
warning signals of its approach to the crossing. Three women 
drinking coffee in an  apartment with two other adults and five 
children neither heard a whistle blow nor a bell ring. Two bed- 
rooms separated them from the track. A warehouse was a part 
of the building between them and the direction from which 
the train approached. Another apartment in the same building 
was to the east. The record is silent as to how f a r  down the 
track the witnesses could have heard the signals if given. The 
evidence they were not heard is negative in character. 

If i t  be conceded the warning signals were not given, never- 
theless, from the skid marks i t  is plainly indicative the driver 
knew of the danger in time to  leave skid marks 35 feet south of 
the crossing. From a point more than 96 feet south of the cross- 
ing the driver of the pickup was in a position to see the lights 
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from the locomotive for more than 2,000 feet. Gross negligence, 
continuing to  the moment the truck crashed into the train, is 
shown on the part  of the driver. 

If i t  be conceded the members of the train crew did not ring 
the bell and did not blow the whistle, they could not foresee 
that  a driver, fully able to observe the headlights of the aproach- 
ing train for nearly half a mile, would rely solely on his hearing 
and not use his sight to ascertain the train's approach. The pur- 
pose of warning signals is to show the approach of the train. 
"The test by which the negligent conduct of one is to be insulated 
as a matter of law by the independent negligent act of an- 
other, is reasonable foreseeability." Hayes v. Wilmington, 243 
N.C. 525, 91 S.E. 2d 673. ". . . if i t  be conceded that  defendants 
were required to give a signal of the approach of its train a t  
the crossing in question, and failed to do so, i t  is clear from the 
evidence that  the negligence of Branch (the driver) . . . was the 
sole proximate cause of the collision between his automobile and 
the train." Jefries v. Powell, 221 N.C. 415, 20 S.E. 2d 561. "The 
evidence offered by plaintiffs . . . fails to make out a case suffi- 
cient for consideration by the jury. It may be fairly doubted 
that  plaintiffs show any evidence of negligence on the part of 
defendants. But on the other hand, the evidence clearly shows 
the negligence on the part  of the operator of the truck here in- 
volved was the sole proximate cause of the collision, and comes 
within the principles applied in the case of Johnson v. R. R., 214 
N.C. 484, 199 S.E. 704; and Jeffries v. Powell, 221 N.C. 415, 20 
S.E. 2d 561; and cases there cited." Henslep v. R. R., 230 N.C. 
617, 54 S.E. 2d 926. 

". . . if i t  be conceded that  the defendant was negligent in 
allowing the corn to grow up on the edge of its right of way and 
in failing to give warning signal of the approach of its train to 
the crossing, nevertheless, i t  is clear that  the active negligence 
of the driver of the automobile . . . was the real, efficient cause 
of the injury to the plaintiff. It is manifest that  the negligence of 
the husband . . . became the sole proximate cause of the plain- 
tiff's injury." Jones v. R. R., 235 N.C. 640, 70 S.E. 2d 669. 

Somewhat divergent views have been expressed by this Court, 
notably in Henderson v. Powell, 221 N.C. 239, 19 S.E. 2d 876; 
Butner v. R. R., 199 N.C. 695, 155 S.E. 601; James v. R. R., 236 
N.C. 290, 72 S.E. 2d 682. "Insulated" and "intervening" negli- 
gence have been discussed frequently in the decided cases. De- 
cision in this case is determined by the application of the law of 
proximate cause, which makes unnecessary any discussion of 
insulated or intervening negligence. 
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The nonsuits entered in the court below were in accordance 
with established authorities, and the judgment is 

Affirmed. 

ANN DALY MEHEGAN HARRIS v. NACHAMSON DEPARTMENT 
STORES COMPANY, A CORPORATION. 

(Filed 20 November, 1957) 

1. Negligence § 4f- 
In  order for  a n  invitee to recover from the owner or lessor of a 

building for  injuries resulting from a fall on the premises, plaintiff 
must show some breach of duty owing to her by the owner or lessor. 

2. Same- 
The fact  t h a t  the tread of the bottom step of a stairway extends 

one inch beyond the end of the handrail provided for  those using the 
s tairs  does not show negligent construction or maintenance of such 
rail. 

3. Same- 
Where the evidence discloses t h a t  lessor provided lights with con- 

venient switches a t  the top and bottom of a stairway for  use of em- 
ployees of lessees, without evidence of any defect or inadequacy of 
the lighting facilities, a n  employee falling on the s tairs  af ter  failing 
to  use the switch to tu rn  on the light does not establish negligence 
on the p a r t  of the lessor in this respect. 

4. Same- 
A lessor contracting t o  provide janitorial services for  halls and 

s tairs  is under duty to exercise reasonable diligence to keep these 
facilities in a reasonably safe condition, but is not a n  insurer and is 
liable only for  dangerous conditions known or which should have been 
known by i t  and which a r e  unknown or not to be anticipated by a n  
invitee. 

5. Same-Evidence held not t o  disclose liability on part  of lessor for failure 
to  provide adequate janitorial service. 

Lessor was under contractual duty to provide janitorial service for  
the halls and stairways of the building. Plaintiff, a n  invitee, slipped 
and fell on mud and water  upon the steps. The evidence tended to show 
tha t  plaintiff had been familiar with the premises for sometime, knew 
tha t  mud and water were necessarily tracked onto the stairs in wet 
weather, t h a t  plaintiff failed to tu rn  on lights in the stairwell although 
light switches were conveniently maintained for  her use, and also 
t h a t  another dry stairway was available for  plaintiff's use. Held: 
Nonsuit was proper since the evidence discloses tha t  plaintiff had 
actual knowledge of the conditions superior to any actual or imputed 
knowledge of defendant lessor, and fur ther  tha t  defendant could not 
reasonably foresee tha t  plaintiff would choose the less safe stairway. 
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APPEAL by plaintiff from Moore, (Clifton L.), J., April Term 
1957 of LENOIR. 

Plaintiff seeks compensation for personal injuries sustained in 
a fall on a staircase of a building in possession of defendant. 
The negligence charged to defendant is the failure to  have and 
maintain adequate handrails on the side of the  stair, failure to  
properly light, and failure to  keep and maintain the stair reason- 
ably free from mud, water, slime, or other substances apt  to 
cause those using it to slip and fall. 

Defendant denied all allegations of negligence and as a fur-  
ther defense pleaded contributory negligence. 

The evidence, viewed in the light most favorable to plaintiff, 
tends to  establish these facts: Defendant leases from the owner 
a two-story brick building situate on the south side of North 
and west side of Queen Street in Kinston. The lower floor is 
subleased to  H. L. Green Company and is used as  a mercantile 
establishment. Green Company also subleases a portion of the 
second floor for offices. Other lessees of offices on the second 
floor are the Red Cross, a dentist, an insurance agency, and a 
beauty shop. Plaintiff was, a t  the time of her injury, an  employee 
of the Red Cross, whose offices were a t  the southeast corner of 
the building. She had been so employed for approximately eight- 
een months. At the time of her injury and during the period of 
her employment the offices of her employer were in the same 
place. 

Access from the Red Cross offices to the street was provided 
by either of two stairways. To go from the Red Cross office to 
the ground, one would travel north along a hallway approxi- 
mately half the width of the building on Queen Street. He would 
then turn  to the west, his left, and proceed approximately half 
the length of the building on North Street. A t  this point there 
is a stairway leading directly to North Street. The offices are  
between the exterior of the building and the hallway. 

If one preferred not to use the stairway leading directly to 
North Street, he could continue along the corridor several feet, 
then turn south along another hall or corridor to  a stair which 
leads into Green Company's store. He could pass from the store 
directly to Queen Street. The store was open from 8:00 in the 
morning until 5:30 in the afternoon. Access to Queen Street 
through the store and stairway was available whenever the store 
was open. 

In  the hall just outside of the  Red Cross office is an  electric 
switch which can be used to  turn  on the lights in the hall. On the 
hall wall a t  the head of the stairway leading to North Street is 
another electric switch to turn  on hall lights a t  that  point. On 
the hall wall and just a few feet beyond the head of the stair is a 
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switch to  turn  on the lights in the stairwell. At  the bottom and 
west side of the stairs is another switch to operate the lights for 
the stairs. 

The sidewalks along Queen and North Streets are  paved. At 
the North Street entrance, there is a door with glass in the top 
portion. This door swings in and to the left, and when fully open 
just clears the bottom step. There is a railing on each side of 
the stair fastened to the wall by brackets. The ends of these rails 
are  flush with the walls on the second floor but on the ground 
they lack about an  inch of extending the  full width of the tread 
of tihe bottom step. The ends were not marked with knobs or 
other devices to  indicate the end of the rail to one relying solely 
on his sense of touch. 

As a part  of its rental contracts with tenants of the second 
floor, defendant agreed to provide access by means of the two 
stairways and to furnish heat, electricity, water, and janitorial 
services for the offices, janitorial services for the corridors and 
stairways and lights for the stairs and corridors through the 
fixtures then existing, and to maintain the same in the condi- 
tion existing a t  the time of its lease. 

It was cloudy with intermittent rain on 6 February 1956. At 
5:13 p.m. on that  date plaintiff left the office of her employer. 
As her fellow employee had left the office a few minutes earlier, 
she switched off the office lights before closing the office door. I t  
was dusk, but there was sufficient light in the hallway for her 
to see to  walk. No lights were burning in the hall nor on the 
stairs leading to North Street. Plaintiff proceeded along the hall 
to  the North Street stairway, and, taking hold of the railing on 
her right side, proceeded t o  descend without having switched on 
the stair lights. When she reached the third step from the bot- 
tom, her foot slipped. She tried to support herself by the railing, 
but her hand slipped off the end of the railing and she fell and 
sustained serious injuries. When she got up and opened the 
door a t  the street entrance, she "saw slimy mud, i t  looked like 
i t  was slick, too; there was more on the third step; there was 
some on all three. That mud showed that  i t  had been brought in 
by muddy feet. The steps were wet and the mud was wet. As I 
came down the steps, I was not able to see well enough to see 
anything that  was on the steps; I just had hold of the handrail 
and I knew I was perfectly safe until my foot slipped." She also 
testified: "On rainy days i t  was impossible to go up and down 
the steps without leaving some muddy tracks. There was no foot 
mat or anything a t  the bottom of the steps and i t  was impossible 
not to carry some mud up and down the steps, but the maid we 
had tried her best to keep i t  the best she could but she had so 
many duties that  always she could not look after that  stairway." 
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She testified she did not know where the water came from: ". . . i t  could have come from umbrellas, dripping rain coats or 
anything . . ." She noticed this condition nearly every time i t  
rained. 

There were two lights in the stairwell, one near the upper 
portion of the stair,  the other near the lower portion. When 
the lights were burning the stairways were adequately illumi- 
nated. 

At  the conclusion of plaintiff's evidence, defendant's motion 
for nonsuit was allowed and plaintiff appealed. 

Jones, Reed & Griffin for  plaintiff appellant. 
Wallace & Wallace fo r  defendant appellee. 

RODMAN, J. Plaintiff, to recover, must predicate her right of 
action on some breach of duty owing to her as  a n  employee or 
invitee of Red Cross. J o d u n  v. Mil le~,  179 N.C. 73, 101 S.E. 550. 
Her asserted right to recover is particularized in three respects: 
(1)  failure to provide adequate handrails along the sides of the 
stairs ; (2)  failure to provide adequate lights ; and (3) failure to 
provide adequate janitorial service. 

The rental contract imposed no duty to provide rails different 
from those then in use. There is no suggestion of failure to prop- 
erly maintain the then existing rails. The fact that  the tread of 
the bottom step extended one inch beyond the end of the rail 
is not evidence of negligent construction or maintenance. Plain- 
tiff failed to establish her first asserted breach of duty. Carter v. 
Realty Co., 223 N.C. 188, 25 S.E. 2d 553. 

Defendant was under a contractual obligation to maintain the 
lighting fixtures so that  the corridor and stairs could be ade- 
quately lighted. There is no evidence which in any manner sug- 
gests any defect in fixtures or lack of capacity to properly light 
the corridor and stair if the existing facilities were put to use 
by pressing a switch. Defendant was under no obligation to do 
more than furnish the fixtures. I t  was not obligated to provide 
someone to turn  the lights off and on to meet plaintiff's needs. 
Plaintiff failed to establish her second asserted breach of duty. 

The rental contract imposed on defendant a duty to provide 
janitorial services for the halls and stairs. This did not make 
defendant an  insurer. I t  only imposed on defendant the duty of 
exercising reasonable diligence in keeping these facilities in a 
reasonably safe condition. Copeland v. Phthisic, 245 N.C. 580, 
96 S.E. 2d 697; Lee v. Green & Co., 236 N.C. 83, 72 S.E. 2d 33; 
Barnes v. Hotel Corp., 229 N.C. 730, 51 S.E. 2d 180 ; Prnt t  v. Tea 
Co., 218 N.C. 732, 12 S.E. 2d 242. 

The law imposes liability on the owner of property for in- 
juries sustained by a n  invitee which are  caused by dangerous 
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conditions known, or which should have been known, by the 
property owner but a re  unknown and not to be anticipated by 
the invitee. Copeland v. Phthisic, supra; Hughes v. Enterprises, 
245 N.C. 131, 95 S.E. 2d 577 ; Reais v. Orr, 234 N.C. 158, 66 S.E. 
2d 652; 38 Am. Jur .  757 ; note 25 A.L.R. 1294. 

Here plaintiff's evidence discloses her actual knowledge of 
conditions superior to any actual or imputed knowledge of de- 
fendant. She knew that  i t  was or had been raining. She knew 
that  she might find mud or water on the steps under then exist- 
ing conditions. She knew how much light she had and how much 
was needed for a safe descent to the street. She knew that  addi- 
tional light, if needed, could be had by the touch of a button. 
She knew of the other stairway which would not have mud or 
water and which would safely carry her to her destination. 
These facilities were all available and provided by defendant. 
Defendant could not reasonably foresee that  plaintiff would 
choose a way that  she now says was unsafe. 

Plaintiff cannot free herself from responsibility for her in- 
jury. Hedrick v. Akers, 244 N.C. 274, 93 S.E. 2d 160. 

Affirmed. 

MRS. JOHN LOOKABILL, ADMINISTRATRIX OF RUTH L. WORKMAN, DE- 
CEASED v. HENRY G. REGAN. 

(Filed 20 November, 1957) 

1. Automobiles § 38- 
Any person of ordinary intelligence, who has an opportunity for  

observation, is  competent to  testify a s  to the rate  of speed of a mov- 
ing object, such a s  a n  automobile. 

2. Same: Evidence 5 45- 
Testimony of a witness, who observed the physical facts,  that  he 

"supposed" defendant's car  was 250 or 300 or 400 feet distant when 
he saw i t  and was coming "at a high rate  of speed," will not be held 
incompetent a s  being'merely deductive conclusions of the witness, and 
certainly cannot be held prejudicial when the witness thereafter testi- 
fies without objection a s  to the high rate  of speed the car  was travel- 
ing. 

3. Same- 
A question asked the witness a s  to which side of the road a person 

indicated his ca r  was on cannot be held prejudicial a s  inviting the 
witness to give a deductive conclusion when the answer of the wit- 
ness obviates any error in the question by explicitly s tat ing t h a t  the 
car in question was on the east side of the road a t  the time. 
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4. Appeal and Error  8 41- 
Any error  in  the admission of testimony over objection is rendered 

harmless by the later admission of testimony of the same witness to  
the same effect without objection. 

5. Evidence 8 29- 
Objection t h a t  the court permitted defendant's counsel to read the 

record of the cross-examination of defendant taken a t  a former trial,  
instead of the court reading the record itself, is held without merit. 

6. Appeal and Error  8 20- 
Appellant may not object to  a portion of the charge relating to a n  

issue answered in his own favor. 

7. Negligence 8 20- 
The use by the court of a hypothetical illustration in explaining 

the doctrine of proximate cause to the jury held not prejudicial. 

8. Appeal and Error  8 42- 
Where the court gives equal stress to the respective contentions of 

the parties, the  charge will not be held objectionable on the ground 
tha t  the court necessarily consumed more time in stating the conten- 
tions of the one party than i t  did of the other. 

9. Automobiles 8 46 -  
Where the court in s tat ing abstract rules of law charges t h a t  the 

violation of certain motor vehicle statutes constitutes negligence or  
contributory negligence, without relating such violations to  the ques- 
tion of proximate cause, but in  each instance in  which the law is ap- 
plied to  the  evidence correctly instructs the  jury upon the element 
of proximate cause, and the charge is clear and understandable when 
read contextually, i t  will not be held for error. 

APPEAL by plaintiff from A~mstrong, J., a t  April 1957 Civil 
Term, of DAVIDSON. 

Civil action instituted by plaintiff to recover damages for the 
alleged wrongful death of Ruth L. Workman, intestate of plain- 
tiff, a s  result of injury sustained in overturning of automobile 
operated by her,-proximately caused by alleged negligence of 
defendant. 

The case was before this Court on former appeal-opinion 
therein granting a new trial for  error poipted out is reported in 
245 N.C. 500, 96 S.E. 2d, 421, reference to which is made for 
summary of basic factual situation. 

Upon retrial in Superior Court both plaintiff and defendant 
offered evidence, and the case was submitted to the jury upon 
these three issues: 

"1. Was the plaintiff's intestate, Ruth L. Workman, in- 
jured and killed by the negligence of the defendant, Henry 
G .  Regan, as alleged in the complaint? Answer: Yes. 



N. C.] FALL TERM, 1957. 201 

"2. If so, did plaintiff's intestate, Ruth L. Workman, 
by her own negligence, contribute to her said injuries and 
death, as alleged in the answer? Answer: Yes. 

"3. What amount of damages, if any, is the plaintiff 
entitled to recover of the defendant? Answer: ................." 

The first two the jury answered as indicated. 
And upon the verdict so found the court entered judgment 

that plaintiff have and recover nothing of the defendant, and 
that  the action be dismissed. 

Philip R. Craver, Charles W. Mauze for  plaintifl appellant. 
Deal, Hutchins & Minor fo r  defendant appellee. 
WINBORNE, C. J. Appellant states in her brief filed on this 

appeal six questions as being involved here. These incorporate 
eight assignments of error, embracing twenty-five exceptions. 

Question I :  (Exceptions 1 and 4-assignments 1 and 3)  "Did 
the trial court e r r  in permitting opinion evidence and deductive 
conclusions by lay witnesses?" 

The matter to which Exception 1 relates arose in this manner : 
The case on appeal shows that  in course of his direct examina- 
tion defendant testified: "I met a 1955 model Chevrolet and I 
saw it, I suppose, 250 or 300 feet from it-possibIy 400 feet- 
and i t  was coming a t  a high rate of speed. I don't know what, 
but i t  was a high rate of speed, and I didn't think the driver 
saw me until he got * * * ." Objection and motion to strike. 
Motion denied. Plaintiff's exception No. 1. 

This is the question to which exception 4 relates: "Q. As 
he pointed, which side of the road did he indicate his car was 
on by pointing?" Objection-overruled. Exception No. 4. 

The answer is that  "He was on the east side of the road. He 
stated he saw the car coming a t  a high rate of speed, and he 
immediately cut to  the right, and the car passed * * * ." The 
answer removes any objection there may have been in the 
question. There is no deductive conclusion as to which side 
of the road he was on. The answer is explicit. 

I t  is a general rule of law, adopted in this State, that  any 
person of ordinary intelligence, who has had an  opportunity 
for observation, is competent to testify as  to the rate of speed 
of a moving object, such a s  an  automobile. S. v. Roberson, 240 
N.C. 745, 83 S.E. 2d, 798, and cases cited. See also S. v. Roberts, 
188 N.C. 460, 124 S.E. 833; Hill and Brooks v. RR Co., 186 
N.C. 475, 119 S.E. 884; S. v. Journegan, 185 N.C. 700, 117 S.E. 
27 ; S. v. Jessup, 183 N.C. 771, 111 S.E. 523 ; Shepherd v. Sellers, 
182 N.C. 701, 109 S.E. 847; Taylor v. Security L & A Co., 145 
N.C. 383, 59 S.E. 139; Horne v. Power Co., 144 N.C. 375, 57 
S.E. 19. 
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Indeed, applicable principle is stated in Gillilund v. Board o f  
Education, 141 N.C. 482, 54 S.E. 413, opinion by Hoke, J., in 
this manner: "A witness who undertakes to testify to objective 
facts and qualifies his testimony by using the terms, 'I think', 
or  'I have an  impression', etc., if the witness had had no physi- 
cal observation or has made no note of the facts, but is merely 
stating to  the court and jury his mental inference or deduction, 
this, as a rule, is incompetent. But if the witness has had op- 
portunity to  note relevant facts himself and did observe and 
note them, and simply qualifies his testimony in this way be- 
cause his impression or memory is more or less indistinct, this, 
while in the form of opinion, is really the statement of a fact, 
and will be so received. Greenleaf Ev. (16 Ed.) Sec. 430 (i)." 

And Hoke, J., continued: "And so i t  is here. The witness was 
a neighbor of Jeffrey Graham for four years or more and speaks 
from his own observation. He is giving to  the  jury impressions 
of things he saw and noted, and not an inference or deduction 
from things he had not seen, and the evidence was properly 
received." 

Indeed, i t  is noted that  a t  other times, defendant testified 
without objection to the high rate of speed intestate of plaintiff 
was traveling. This had the effect of waiving any objection to 
the evidence as first given. 

Question 11: This relates to exception 2, assignment 2, to 
the trial court refusing the request of plaintiff's counsel to read 
the record of the cross-examination of defendant taken a t  a 
former trial,-the vice charged is that  the reader may em- 
phasize certain portions as he reads, etc. The court permitted 
defendant's counsel to read the whole of the testimony. And 
the case on appeal fails to show that  plaintiff suffered any 
damage, or that  defendant obtained any advantage by so doing. 
The objection is without merit. 

Question 111: This question is based upon exception 6, assign- 
ment 5, t o  alleged prejudicial failure of the trial court to charge 
the jury on the allegations and evidence offered by the plaintiff 
to  show violation of the reckless driving statute by the de- 
fendant. If i t  be conceded that  the trial court did fail to so 
charge the jury, the verdict of the jury finding on the first 
issue that  plaintiff's intestate was injured and killed by the 
negligence of the defendant as alleged in the complaint, that  
is, that  defendant's negligence was a proximate cause of the 
death of plaintiff's intestate, renders harmless such failure to 
charge. 

Question IV: This question is based upon assignment of error 
4, exception 5, to the use of a hypothetical illustration to explain 
the doctrine of proximate cause. The illustration was plain and 
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simple. The use of i t  does not appear prejudicial, but would 
seem to give the jury clear understanding of what is meant 
by the term proximate cause in considering the evidence in 
the case. Appellant cites no authority in support of her con- 
tention. 

Question V:  This question is that  "The trial court failed to 
give equal stress to  the contentions of the plaintiff that  i t  gave 
to  the defendant in its charge to the jury." I t  relates to assign- 
ment of error 6, which is based upon exceptions 7, 8, 9, 11, 12, 
13, 14, 16 and 24, and to assignment of error 8, based on ex- 
ception 25. All of these exceptions are  to portions of the charge 
as given. 

Appellant does not contend that  the trial court either mis- 
stated the evidence or the applicable principles of law. 

What is said by this Court in Edgezuood Knoll Apts.  z3. Bras- 
wel l ,  239 N.C. 560, 80 S.E. 2d, 653, is appropriate here. It is 
stated there: "The chief argument advanced is that the case 
on appeal discloses that  the trial judge devoted more words, 
as shown by the number of printed lines, in stating conten- 
tions of plaintiff than in stating those of defendant. This is 
not the test. I t  is a question whether the judge gives 'equal 
stress' to the contentions of the plaintiff and of the defendant. 
Otherwise than as above stated appellants Braswell fail to 
point out wherein the judge failed to give 'equal stress'." Indeed 
the record of case on appeal in present case fails to disclose 
that  unequal stress, or emphasis, was displayed by the trial 
judge in stating the contentions of the respective parties, and 
in charging the law as to applicable principles. 

Question VI:  This question "Did the trial court commit error 
in repeatedly charging that  mere violations of various sections 
of the motor vehicle law by the plaintiff constituted contributory 
negligence?", is predicated upon assignment of error 7, based 
on exceptions 10, 12, 14, 15, 16, 17, 18, 19, 20, 21 and 22 to 
portions of the charge as  given. 

In  this connection appellant states in her brief filed in this 
Court that  "the trial court charged the jury in eleven different 
instances that  if the plaintiff violated certain motor vehicle 
laws she would be guilty of contributory negligence," and that 
"in seven of the instances the court further instructed the 
jury that  if the contributory negligence was one of the proxi- 
mate causes of the accident, that  the plaintiff could not recover," 
citing exceptions 12, 14, 15, 16, 17, 19, and 22, "but in four 
of the instances the  court failed to charge that  the contributory 
negligence had to be one of the proximate causes to prevent 
plaintiff's recovery," citing exceptions 10, 18, 20 and 21. 
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A reading of the charge reveals that in the instances to 
which the last four exceptions relate the court was only stating 
abstract rule of the law of negligence as well as of contributory 
negligence. For instance, the court, referring to provisions of 
G.S. 20-141 (a ) ,  that "no person shall drive a motor vehicle 
on a highway a t  a rate of speed greater than is reasonable and 
prudent under the conditions then existing," charged the jury 
"that if a person operates a motor vehicle upon a public high- 
way a t  a rate of speed greater than is reasonable and prudent 
under the conditions then existing at  the time and place men- 
tioned in the pleadings, said person is guilty of negligence or 
contributory negligence." This is the matter to which ex- 
ception 10 relates. The other three, 18, 20 and 21, are of like 
import. And read in context the meaning is clear and under- 
standable. 

In each of the other seven instances enumerated above, when 
the court came to apply the law to the facts in respect to the 
second issue, the court included in each instance both the 
element of contributory negligence and proximate cause. 

While the charge is quite long, i t  treats in minute detail 
the contentions of the respective parties clearly-without undue 
repetition. And error is not made to appear. 

No Error. 

ETHEL M. DURHAM v. McLEAN TRUCKING COMPANY 

(Filed 20 November, 1957) 

1. Appeal and Error 5 51- 
On appeal from involuntary nonsuit, evidence offered by plaintiff 

and not challenged by defendant must be treated a s  being before the 
jury and considered in determining the question of the sufficiency of 
the evidence. 

2. Automobiles 5 13- 
While the mere skidding of a motor vehicle does not imply negli- 

gence, skidding which is the result of the negligent operation of the 
vehicle, may be the basis of recovery. 

3. Automobiles 8 4lj-Evidence tha t  skidding resulted from negligent op- 
eration of the vehicle held to take issue t o  jury. 

Evidence tha t  some 200 feet beyond the crest of a hill, plaintiff's 
vehicle was standing disabled on the side of the road as the result of 
skidding on unexpected ice, that  the operator of defendant's tractor- 
trailer, upon clearing the crest of the hill, applied his brakes, tha t  
the trailer "jack-knifed" and struck plaintiff's vehicle, causing the 
injuries in suit, with further testimony that  the trailer skidded be- 
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cause of excessive speed, improper braking, or improper steering, and 
that defendant's driver stated immediately after the wreck that he 
was so excited that he just lost control, is held sufficient to overrule 
nonsuit. 

APPEAL by plaintiff from Crissmaw, J., a t  18 March, 1957, 
Term of FORSYTH. 

Archie Elledge and Clyde C. Randolph, Jr . ,  for  plaintiff, 
appellant. 

W. Dennie S p r y  for  defendant, appellee. 

JOHNSON, J. This is a civil action brought by the plaintiff 
to recover damages for personal injuries sustained when a 
passenger car in which she was sitting was hit  by the de- 
fendant's tractcr-trailer. 

At the close of the plaintiff's evidence the trial judge allowed 
the defendant's motion for judgment as  of nonsuit. The single 
question presented by the appeal is whether this ruling was 
correct. 

Early on the morning of Sunday, 18 December, 1955, the 
plaintiff, driving her husband's Oldsmobile passenger car, left 
her home in Winston-Salem to visit relatives in Durham. She 
left the house about 7 : 1 5  o'clock. It was cold, and a drizzling 
rain was falling. 

The record of weather observations made by the U. S. De- 
partment of Commerce Weather Bureau a t  the Smith Reynolds 
Airport, Winston-Salem, a t  7 : 3 1  a.m. showed cloudy weather 
with light rain falling and a temperature of 33 degrees. The 
Weather Bureau records also show that the rain began a t  
6 :12  a.m. and that  the temperature reached the freezing mark 
of 32 degrees one or two times between 7 :00 a.m. and 8 :00 a.m. 

The plaintiff left Winston-Salem on N. C. Highway No. 150. 
At a point about two miles west of Kernersville she hit a slick 
place on the road. She said she didn't know whether it was 
ice or "just the wet road." She slowed down and drove on a t  
about 25 miles per hour. On topping the crest of a hill about 
a mile west of Kernersville she observed a t  the bottom of the 
hill an  overturned tractor-trailer belonging to the defendant. 
I t  was on the right side, off the paved portion of the highway. 
The tractor was about 400 feet from her when she first saw 
it. She also observed a Ford car parked on the opposite side 
of the road from the overturned vehicle. Some men were stand- 
ing in the middle of the road. They appeared to be carrying on 
a conversation with someone in the car. After observing the 
situation a t  the bottom of the hill, the plaintiff started to slow 
down. When she put on brakes "the car went into a skid and 
slid off on the right-hand shoulder of the road, with the front 
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wheels on the shoulder and the rest of the car kind of hanging 
down the bank," a t  an  angle of about 30 degrees, with the 
back end settled on a clump of dirt. The pavement was 18 feet 
wide. The car came to rest about halfway down the hill and 
about 200 feet up the hill from the overturned tractor-trailer. 

The plaintiff, knowing there was a drop-off on both sides of 
the car and that  she could not get out by herself, started blow- 
ing her horn for help. One of the men who had been standing 
in the road ran up to the car and offered to help get her out. 
He asked if she was hurt  and she said she was not. About that  
time they heard a truck coming. The man told her to stay in 
the car until the truck passed and he would help her get out. 
An instant later another tractor-trailer belonging to the de- 
fendant trucking company, driven by Robert S. Griffith, came 
over the hill. The plaintiff heard the hiss of air  brakes two 
or  three times as the tractor-trailer approached her. "The tractor 
stayed in his lane, but the trailer started jack-knifing," and 
the back end of the trailer left the highway and hit the plain- 
tiff's car "with an awful bang," striking i t  "from the door 
on the left-hand side t o  the front." I n  the collision the plain- 
tiff sustained the personal injuries in suit. 

The plaintiff testified that  the road surface on the hillside 
was icy, and on cross-examination she admitted this was the 
first icy place she had encountered on the road, except "one 
short little patch about two miles west of Kernersville," and 
that  until her car started skidding on the hillside she did not 
know there was any ice on the road. 

The defendant's driver Griffith was examined by the plain- 
tiff. He testified that  when he left the terminal that  morning 
his load was something over 28,000 pounds and his destination 
was Norwich, Connecticut; that  he was familiar with the hill- 
had been over i t  before; that  as he approached the hill crest 
that  morning he was going about 25 miles per hour; that  he 
saw a fusee on the crest of the hill, on the pavement to the 
right of the center line, which indicated danger over the hill; 
that  he slowed down some; that  he had shifted previously from 
high third gear into low fourth. The speed range of low fourth 
is higher than the range of high third;  that  after he topped 
the hill he saw plaintiff's car some 200 feet down the hill and 
the overturned vehicle a t  the bottom of the hill; that  the front 
end of the car appeared to him to be sticking over on the pave- 
ment; that he steered to the left and applied his brakes, and 
then for the first time discovered he was on ice; that  "the 
vehicle then jack-knifed" and the trailer slid around to the 
right and was a t  an  angle t o  the tractor a t  the time of the 
collision. He said he stopped his "rig" a t  the bottom of the hill 
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by "light-braking." He testified fur ther  t ha t  he  had driven 
tractor-trailers in the winter of 1953 and 1954 in New England 
and had had experience in the  operation of a tractor-trailer 
combination in snow and ice. H e  said he had not encountered 
any ice on the  highway tha t  morning before reaching this  
particular hill and did not see or notice i t  then until he started 
over to the left and his t ractor  jackknifed. He stated tha t  
"the usual procedure for  bringing a t ractor  out of a jack- 
knife . . . is to  apply your trailor brakes lightly and accelerate 
(the t ractor)  a little. I did that  prior to my collision with Mrs. 
Durham's car ,  but I don't know a t  what  point I did that." 

The plaintiff alleges numerous phases of negligence against 
the defendant a s  proximate causes of the collision. Among 
them a r e  these: (1)  that  driver Griffith was driving a t  a speed 
greater  than  was reasonable and prudent under the conditions 
then existing, in violation of G.S. 20-141, and (2) tha t  Griffith 
was negligent in failing to maintain a proper lookout and in 
failing to keep the tractor-trailor under proper control. 

R. V. Durham, plaintiff's husband, who was called a s  a wit- 
ness, qualified a s  an  expert in the operation of trucking equip- 
ment with a i r  brakes similar to the defendant's unit involved 
in this wreck. In  response to a hypothetical question to which 
there was no objection, he stated tha t  what  caused the trailer 
t o  go off the highway and strike the plaintiff's automobile in 
his opinion "would be three things:  would be excessive speed, 
improper braking on tha t  condition of road, or  improper steer- 
ing." "Q. (by  defendant's counsel). One of three things? A. 
I t  could be either of the three. Q. (by defendant's counsel). 
Ei ther  one of three things? A. Yes, sir, or  i t  could be a com- 
bination of two of the three, or  three of the three a t  the same 
time." 

The plaintiff, on being recalled t o  the stand, testified without 
objection that  a f te r  the wreck the defendant's driver Griffith 
told her "that he was so excited that  he just lost control. . . ." 

The admissibilty of the foregoing testimony of the plaintiff 
and of R. V. Durham not having been challenged, i t  must be 
treated a s  being before the jury with all i ts natural probative 
force. L a m b ~ o s  z3. Zralcas, 234 N.C. 287, 66 S.E. 2d 895. When 
so treated, and considered along with other supporting evidence, 
i t  suffices t o  make out a prima facie case of actionable negligence. 

While the mere skidding of a motor vehicle does not imply 
negligence (Mitchel l  v. Melts ,  220 N.C. 793, 18 S.E. 2d 406; 
Springs e. Doll, 197 N.C. 240, 148 S.E. 251),  nevertheless, skid- 
ding may be caused or accompanied by negligence on which 
liability may be predicated. Accordingly, skidding may form 
the basis of a recovery where i t  results f rom some fault of 
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the operator amounting to  negligence on his part. Hoke v. 
Greyhound Corporation, 227 N.C. 412, 42 S.E. 2d 593; Williams 
v. Thomas, 219 N.C. 727, 14 S.E. 2d 797; Taylor v .  Rierson, 
210 N.C. 185, 185 S.E. 627. Here we have evidence which, 
when considered in its light most favorable to the plaintiff, 
is sufficient to justify the inferences that  the defendant's driver 
failed to exercise due care under existing conditions in con- 
trolling the movement of the tractor-trailer combination, and 
that  such failure to exercise care proximately caused plaintiff's 
injuries. This makes i t  a case for  the jury. 

I t  is unnecessary to review or discuss the evidence bearing 
on other allegations of negligence relied on by the plaintiff, and 
we express no opinion on the ultimate merits of the controversy. 
The appeal limits us to a consideration of the evidence in its 
light most favorable to the plaintiff. 

The judgment is 

Reversed. 

STATE v. PRESTON LUCAS 

(Filed 20 November, 1967) 

1. Perjury g 4- 
In  a prosecution for  subornation of perjury, the State  must estab- 

lish intel- a h ,  t h a t  the  perjurer  made the alleged false statement un- 
der oath in a court of competent jurisdiction and t h a t  such false state- 
ment was material to  the matter  then in issue. 

2. Criminal Law 8 168- 
In passing upon defendant's exception to the refusal of his motion 

to nonsuit, evidence offered by the State  without objection must be 
treated a s  being before the jury and considered in determining the 
question of the sufficiency of the evidence. 

3. Perjury 7- 
In  this prosecution for  subornation of perjury, the State's evidence 

t h a t  defendant procured false testimony in a prosecution against him, 
which testimony was under oath before a court of competent jurisdic- 
tion and was material t o  the issue involved in tha t  prosecution, to- 
gether with proof of the falsity of the oath by the testimony of two 
witnesses o r  of one witness and corroborating circumstances, is held 
amply sufficient for submission to the jury. 

4. Perjury $ fL 
In a prosecution for  subornation of perjury, testimony of the per- 

jurer and of two other witnesses t h a t  the perjurer had pleaded guilty 
in a prosecution for  per jury "growing out of this case," is incompe- 
tent a s  substantive evidence, and is also incompetent a s  corroborative 
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evidence of the perjurer's testimony in the prosecution for  subornanon 
of perjury when i t  is not made to appear  tha t  the perjured testimony 
was the same or  substantially the same in both prosecutions, and de- 
fendant's general objection to such testimony should have been sus- 
tained. 

5. Perjury 5 8- 

In  a prosecution for  subornation of perjury, the  court must charge 
tha t  the alleged perjury must be established by the testimony of two 
witnesses or by the testimony of one witness and corroborating circum- 
stances. 

In  a prosecution for  subornation of perjury, the court must charge 
t h a t  the perjured testimony procured by defendant must have been 
material to the issue involved in the action in which the perjured tes- 
timony was given. 

APPEAL by defendant from Seawell, J., April Term, 1957, of 
JOHNSTON. 

Criminal prosecution for subornation of perjury. 

The State, in support of the charges set forth in the bill of 
indictment, offered evidence tending to establish the facts sum- 
marized below. 

On Tuesday, November 1, 1955, the car of John Davis was 
parked on a street in Selma. Defendant drove up on his right 
side of the street and stopped a short distance from the Davis 
car. The two cars then faced each other. After making inquiry 
as  to where a certain person lived, defendant attempted to 
drive away. In  so doing he "knocked one headlight off (the 
Davis car)  and beat up another." Defendant, while driving 
on the Selma street, was under the influence of intoxicating 
liquor. 

On Friday, November 4, 1955, defendant was tried in the 
Recorder's Court of Selma upon a warrant charging that  on 
said occasion he was operating a motor vehicle upon a public 
street of Selma while under the influence of intoxicating liquor. 
At  this trial, J. D. Stancil testified that  he, not Lucas, drove 
the Lucas car and parked i t  in front of the Davis car ;  that, 
leaving the Lucas car, he crossed the street to  make an  inquiry; 
and that, from his position on the opposite side of the street, 
he saw a black car, traveling a t  high speed, come around the 
corner, "hit the back of the Lucas car," and knock i t  into the 
Davis car. 

Stancil's said testimony was wholly false. Stancil was a t  
his f a rm home, some five miles from Selma, when the incident 
occurred. He had not driven the Lucas car on November 1, 
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1955, or on any other occasion. Stancil gave said false testi- 
mony because of defendant's request and insistence that  he 
do so. 

Defendant offered no evidence. 

The jury returned a verdict of guilty of subornation of per- 
jury as  charged in the bill of indictment. Thereupon, the court 
pronounced judgment that  defendant be confined in the State's 
Prison for a term of five years. Defendant excepted and ap- 
pealed, assigning errors. 

Attorney-General Patton and Assistant Attorney-General Love 
for  the Slate. 

W. H. Yarborough fo r  defendant, appellant. 

BOBBITT, J. In  a former prosecution of this defendant on a 
fatally defective bill of indictment, judgment was arrested in 
this Court. S. v. Lucas, 244 N.C. 53, 92 S.E. 2d 401. The es- 
sential elements of perjury and of subornation of perjury, under 
G.S. 14-209 and G.S. 14-210 and decisions cited, a re  stated in 
opinion by Winborne, J. (now C. J .) .  It was held that, since 
"the commission of the crime of perjury is the basic element 
in the crime of subornation of perjury," G.S. 15-145 and G.S. 
15-146, which relate, respectively, to  the sufficiency of bills 
of indictment for perjury and subornation of perjury, a re  to 
be read "in reference to each other"; hence, in a n  indictment 
charging subornation of perjury the crime of perjury con- 
stituting the basis therefor must be set forth in conformity 
with the requirements prescribed in G.S. 15-145 for an  indict- 
ment for perjury. 

It is noted tha t  the present prosecution is on a bill of indict- 
ment drawn in conformity with the requirements of G.S. 15-145 
and G.S. 15-146. 

Pertinent to the present prosecution, the State was required 
to establish, inter  alia, tha t  Stancil made the alleged false state- 
ment under oath in a court of competent jurisdiction and that  
such false statement was material to the matter then in issue. 
S. v. Sailor, 240 N.C. 113, 81 S.E. 2d 191; S. v. Smith, 230 
N.C. 198. 52 S.E. 2d 348, and cases cited. 

I t  is noted that  the State did not offer the warrant  or other 
record of the Recorder's Court of Selma relating to what oc- 
curred in that  court. See 41 Am. Jur., Perjury, secs. 61-64. 
However, testimony was offered as  to the contents of the war- 
rant  and as  to the tr ial ;  and if this testimony was incompetent, 
in whole or in part,  i t  was in evidence without objection and 
for  consideration by the jury. Lambros v. Zrakus, 234 N.C. 
287, 66 S.E. 2d 895, and cases cited. 
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The court properly overruled defendant's motion for judg- 
ment of nonsuit. Under the rule that, in a prosecution for 
subornation of perjury, the falsity of the oath of the alleged 
perjurer must be established by the testimony of two witnesses, 
or  one witness and corroborating circumstances, S. v. Sailor, 
supra, and cases cited, the State's evidence was amply sufficient 
for  submission to the jury. 

The court admitted, over defendant's general objection, the 
testimony of Stancil and of two other witnesses tha t  Stancil 
had pleaded guilty in the Superior Court of Johnston County 
to an  indictment for  perjury "growing out of this (case)," 
that  is, the case in the Recorder's Court of Selma; and also the 
testimony of Stancil that, upon such plea, he had been sentenced 
and had served his sentence. The testimony as to the imposition 
and service of sentence would seem to be immaterial but hardly 
of such prejudice to defendant as  to justify a new trial. 

As to the asserted incompetency of the testimony relating 
to Stancil's plea of guilty, our attention is directed to S. v. 
Justesen (Utah),  99 P. 456, and to Conn v. Commonwealth 
(Ky.), 27 S.W. 2d 702, in which, in criminal prosecutions for  
subornation of perjury, evidence of the alleged perjurer's plea 
of guilty t o  an  indictment for perjury was held incompetent. 
We agree that  evidence of such plea of guilty is incompetent 
a s  substantive evidence for the reasons stated in the opinions 
in the cited cases. But in each of these cases the alleged per- 
jurer did not testify. The situation was analogous to that  con- 
sidered by this Court in S. v. Kerley, 246 N.C. 157, 97 S.E. 
2d 876. 

Here Stancil testified. Hence, our question is whether evidence 
of such plea of guilty was competent as  corroborative evidence. 
Stancil's plea of guilty to a perjury indictment against him 
would be competent as  corroborative of his testimony if i t  
appeared tha t  the perjury indictment to which his plea was 
addressed charged that  he gave the same or substantially the 
same false testimony as  that  charged in the present indictment 
against defendant for subornation of perjury. But neither the 
Stancil perjury indictment nor evidence of its contents was in 
evidence; and so there was no basis for the admission as cor- 
roborative evidence of the testimony relating to Stancil's plea 
of guilty thereto. Hence, this evidence was incompetent as  cor- 
roborative evidence; and its admission, over defendant's general 
objection, was prejudicial error. 

Defendant excepted to the following excerpt from the charge, 
being the portion thereof in which the court applied the law 
to  the facts, viz. : 
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"I charge you if you find from the evidence, and beyond a 
reasonable doubt, that  the testimony of J. D. Stancil, a witness 
in the case of State v. Preston Lucas, was false; that  i t  was 
given by him wilfully and corruptly, knowing it to be false; 
that  the defendant Lucas knew or believed such ~estimony would 
be false; that  the defendant also knew or believed that  the said 
witness, J. D. Stancil, would wilfully and corruptly so testify, 
and that  the defendant induced or procured the said J. D. Stancil 
to  give such false testimony, then the defendant would be guilty 
of subornation of perjury, and if you so find beyond a reason- 
able doubt, i t  will be your duty to render a verdict of guilty 
against the defendant of the crime of subornation of perjury 
as charged in the bill of indictment; . . . 9 9  

We are  constrained to  hold that, while otherwise correct and 
well expressed, this charge is erroneous for inadvertent failure 
to instruct the jury on two essential matters, viz. : 

1. A failure to instruct the jury that  the alleged perjury 
must be established by the testimony of two witnesses, or by 
one witness and corroborating circumstances. S. v. Arthur, 244 
N.C. 582, 94 S.E. 2d 646, and cases cited. I n  a prosecution 
for  subornation of perjury, the proof of the alleged perjury 
as well as the indictment must be in conformity with the rules 
applicable to a prosecution for perjury. 

2. A failure to instruct the jury that  the State was required 
to establish, inter alia, that  Stancil testified in the Recorder's 
Court of Selma as charged in the bill of indictment. The in- 
struction given is predicated upon a finding by the jury that  
Stancil's testimony in the Recorder's Court of Selma was false. 
What was Stancil's testimony in that  court? Was i t  material 
to the matter then in issue? True, if i t  were established that  
Stancil testified in the Recorder's Court of Selma as set forth 
above in the statement of facts, the materiality of this testi- 
mony would appear as a matter of law. But, absent a finding 
as to  what Stancil testified in that  court, the materiality of 
his testimony was not established by a verdict rendered under 
the instruction given. S. v. Smith, supra, and cases cited. 

For the reasons stated, a new trial is awarded. 
New trial. 

SHERWOOD PERRY, ADMINISTRATOR OF THE ESTATE OF JAMES PERRY, 
DECEASED V. C. P. GIBSON. 

(Filed 20 November, 1957) 

Arrest and Bail 8 3: Death 8 3- 
In an action for wrongful death growing out of the mortal wounding 

of intestate in a scuffle while a police officer was attempting to arrest 
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PERRY V. GIBSON. 

him, an instruction that the officer had the right to make the arrest 
without a warrant if intestate had committed a misdemeanor in his 
presence or if the officer had reasonable grounds to believe that intes- 
tate had committed a misdemeanor in his presence must be held for 
prejudicial error in failing to give further instructions that the jury 
and not the officer must be the judge of the reasonableness of the 
grounds on which the officer acted. G.S. 15-41 (a ) .  

APPEAL by plaintiff from Hall, J., February Civil Term 1957 
of FRANKLIN. 

This is a civil action to recover damages from the defendant 
for the alleged wrongful death of plaintiff's intestate. 

The defendant, a police officer of the Town of Franklinton, 
North Carolina, and constable for Franklinton township, shot 
and killed plaintiff's intestate under the circumstances herein- 
after set out. 

The evidence tends to  show that  Charlie McKnight, around 
10:OO p.m. on 5 March 1956, drove his automobile from Water 
Street into Main Street in the  Town of Franklinton a t  an ex- 
cessive rate of speed, and proceeded south on the left-hand 
side of Main Street a t  an  excessive rate of speed. The defendant 
Gibson gave chase in a marked police car. McKnight's car 
continued to a roadhouse a short distance out of town; finding 
the place closed, he turned his car around and proceeded back 
towards town. He met the defendant Gibson, who turned around 
on the highway and stopped McKnight about 150 yards from 
the town limits. The plaintiff's intestate was in the front seat 
with McKnight. The defendant testified that  he asked Mc- 
Knight for his driver's license; that  McKnight got out of his 
car and showed him his license. He asked him why he drove 
so recklessly when he came out of Water Street;  that  McKnight 
cursed and said "that they were not driving reckless." Perry 
got out of the car on the other side and said, "No d ........ n body 
has drove reckless." That he put them both under arrest and 
told them to go to the police station, and he drove in behind 
them. They did not go to the police station, but stopped a t  
the old police department, although Perry knew the department 
had been moved; that  when they stopped, Gibson parked his 
car and got out;  that  "Perry got out, cursing and went across 
the street, I called him and asked him where he was going. 
He didn't listen to me the first time. Then he said, 'What in 
the g ........ d ........ n hell do you want with me?'" This witness 
further testified that  Perry had his hand in his pocket; that  
he asked him to  take his hand out of his pocket, and he said, 
"I am not going to do it." (Defendant testified that  when he 
first stopped McKnight's car, he saw Perry take something from 
the seat of the car and put i t  in his right-hand pocket.) That 
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he took hold of Perry's hand and pulled it out of his pocket; 
tha t  Perry had his knife open in his hand and about the time 
he got his hand out of his pocket he struck a t  him and cut 
him across his hand. That  while crossing the street, this officer 
testified, he had taken his gun out of his holster and was hold- 
ing i t  in his left hand; tha t  when he grabbed the knife, Perry 
turned i t  loose and grabbed the barrel of the gun. "When he 
grabbed the gun, we got down. I was trying to keep him from 
taking i t  away from me. I asked him to turn it loose. We were 
down just like two cows butting heads. He had hold of the 
barrel of the gun. In  the tussle I jerked the gun and i t  went 
off accidentally the first time. When he hit me beside the head 
and knocked my cap and glasses off, I pulled i t  (the gun) a 
couple more times. * * * I was just about out of wind and had 
to do something. I was cut on the hand in the scuffle with a 
knife and ever since then I have had a ruptured disc and have 
been down in my back * * *." 

The defendant further testified that  he placed McKnight and 
Perry under arrest  for  disorderly conduct. He also testified 
that  he put McKnight under arrest  for  reckless driving, and, 
further that  when he got across the street where the tussle 
took place, "I placed him (Perry)  under arrest  for  disorderly 
conduct." 

The plaintiff offered the testimony of witnesses who were 
some distance from Gibson and Perry, some of whom testified 
that  a tussle did take place between the officer and Perry. 

The case was submitted to the jury on the following issues: 
1. Did the defendant wrongfully and unlawfully assault and 
kill the plaintiff's intestate, James K. Perry, as  alleged in the 
complaint? 2. If so, what amount of damages, if any, is plaintiff 
entitled to recover of the defendant? The jury answered the 
first issue "No." 

The plaintiff appeals, assigning error. 

Taylor & Mitchell, fo r  plaintiff appelkmt. 
Arendell & Green, Alton T. Cummings, fo r  defendant appellee. 

DENNY, J. The plaintiff assigns as  error the failure of the 
trial court to  instruct the jury "that the jury and not the de- 
fendant is the judge of whether or not the defendant had reason- 
able grounds to believe that  a misdemeanor had been committed 
in the presence of the defendant." 

The court read G.S. 15-41, as  amended by Chapter 58 of 
the Session Laws of 1955, to the jury, and instructed the jury 
"that while i t  is not necessary that  a crime, a misdemeanor, 
or a felony actually has been committed in the officer's presence, 
in order to justify the officer's making a n  arrest,  i t  is necessary 
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that  the officer have reasonable grounds to believe that  a n  
offense has been committed in his presence, in order for him 
to make a lawful arrest." 

The trial judge likewise instructed the jury "that under the 
laws of this State, a peace officer, that  is a police officer, has 
a right to make an arrest  without a warrant  if there is a 
breach of the peace or a threatened breach of the peace in the 
presence of the officer. * :k '* To have a breach of the peace 
there must be a disturbance of public order and tranquility 
by act or conduct not merely amounting to unlawfulness but 
tending also to create public tumult and incite others to break 
the peace. To justify an  arrest  on ground of necessity to sup- 
press a breach of the peace the conduct of the person arrested 
must amount to an  act or breach of the peace in the presence 
of the person making the arrest.  To justify an  arrest  in order 
to prevent a breach of the peace ordinarily there must be a t  
least a threat of a breach of the peace, together with some 
overt act in attempted execution of the threat." 

The court further instructed the jury "that where an  officer 
has the right to make an arrest,  tha t  is where there is a 
breach of the rseace in his presence or a threatened breach of 
the peace in his presence, or if he has reasonable grounds to 
believe that  a misdemeanor has been committed in his presence, 
where one has in fact been committed or not, if he has reason- 
able grounds to so believe, then I instruct you that  officer 
making an arrest  may meet force with force sufficient to over- 
come any force offered by the person to be arrested, even to the 
taking of life, if necessary, and the officer is not required to 
afford the person arrested an equal opportunity." 

The vice of the charge is to the failure of the court to apnly 
the law to the facts in the case (Chnmbws v. Alle?z, 233 N.C. 
195, 63 S.E. 2d 212) and to instruct the jury that  the defendant 
had the right to arrest James K. Perry, without a warrant, 
a t  the time in question, if Perry had committed a misdemeanor 
in his presence. or if the defendant had reasonable grounds 
to believe that  he had committed a misdemeanor in his pres- 
ence; but the jury and not the defendant must be the judge 
of the reasonableness of the grounds on which the defendant 
Gibson acted. S. Y. McNinch, 90 N.C. 695; S.  Y. Bland, 97 K.C. 
438, 2 S.E. 460; S .  zq. Pugh, 101 N.C. 737, 7 S.E. 757; Sigmon v. 
Shell, 165 X.C. 582. 81 S.E. 739; G.S. 15-41 ( a ) .  Cf. S. 2.. 
Mobley, 240 N.C. 476, 83 S.E. 2d 100, in light of the amend- 
ment to G.S. 15-41. 

In our opinion, the plaintiff is entitled to a new trial and 
i t  is so ordered. 

New Trial. 
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STATE v. MURRAY B. BALLENGER 

(Filed 20 November, 1957) 

1. Courts 8 11: Statutes  8 2- 
An Act (Chapter 998, Session Laws of 1963), eliminating a county 

from the list of counties excepted in G.S. 7-264 and making the  pro- 
visions of Article 24, Subchapter VI, of Chapter 7 of the General Stat-  
utes, a s  amended, applicable to  the municipalities of the  county, 1s 
tantamount to a reenactment of the general law authorizing the estab- 
lishment of municipal recorder's courts in  regard to such county, and 
is not a special Act relating to  the establishment of inferior courts 
within the purview of Art.  11, Sec. 29 of the Constitution. 

2. Courts 5 14: Criminal Law 8 1 6  
Where a municipality establishes a recorder's court under G.S. 7-190 

with exclusive original jurisdiction of offenses below the grade of 
felony, the s tatute  gives such court jurisdiction not only of such of- 
fenses committed within the municipality, but  also of such offenses 
committed within a radius of five miles thereof. 

APPEAL by defendant from Seawell, J., April Criminal Term 
1957 of JOHNSTON. 

The defendant was tried in the Recorder's Court of Benson, 
North Carolina, upon a warrant issued by the clerk of said 
court, charging that  the defendant on or about 3 March 1957 
did unlawfully and wilfully operate a motor vehicle upon the 
public highways of the State of North Carolina and upon the 
public streets of the Town of Benson, while under the influence 
of intoxicating liquor or narcotic drugs; and that  he, Murray 
B. Ballenger, did on said date unlawfully and wilfully operate 
a motor vehicle upon the public highways of North Carolina 
and the public streets of the Town of Benson after his North 
Carolina operator's license had been permanently revoked. 

The defendant was tried and convicted on both counts in 
the warrant. From the judgment imposed he appealed to the 
Superior Court of Johnston County where he was tried on the 
original warrant and the jury found him "guilty as charged 
on both counts." 

The court sentenced the defendant to the common jail of 
the County for a period of two years on each count and assigned 
him to  work the roads under the supervision of the State High- 
way and Public Works Commission, the sentences to run con- 
secutively. 

The defendant appeals, assigning error. 

Attorney General Patton, Asst. Attorney General McGalliard, 
Asst. Attorney General Behrends, for  the State. 

E. R. Temple, for  defendant. 
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DENNY. J. The defendant's first assignment of error is pur- 
portedly based on a motion to quash the warrant  "as being 
contrary to  law." I t  cannot be ascertained from the record 
whether or not this motion was actually made and ruled upon 
either in the Recorder's Court or in the Superior Court. Even 
so, the argument in this Court with respect to the motion is 
based on the contention that  the Recorder's Court of Benson 
is not a legally constituted court; tha t  it lacked the power to 
issue the process which brought the defendant into court, and 
the court was without jurisdiction to t ry  him, citing S. 2'. 
Baskereille, 141 N.C. 811, 53 S.E. 742 and Article 11, Section 
29 of the Constitution of North Carolina. 

Subchapter VI of Chapter 7 of the General Statutes con- 
stitutes a series of general laws authorizing the establishment 
by cities and counties of various types of recorders' courts. 
G.S. 7-264 originally provided that  said Subchanter VI should 
not apply to certain judicial districts and certain counties in- 
cluding Johnston County. However, Chapter 998 of the Session 
Laws of 1953 struck out the word "Johnston" in the list of 
excepted counties in G.S. 7-264 and, further, provided spe- 
cifically that  Article 24 of Chapter 7,  relating to municinal re- 
corders' courts, should be applicable to municipa,lities in Johnston 
County. The defendant contends that  the 1953 Act above fe- 
ferred to removing Johnston County from the list of counties 
excepted from the Article authorizing the establishment by 
municipalities of municipal recorders' courts, is unconstitu- 
tional in that ,  he argues, i t  violates that  portion of Article 11, 
Section 29, of the Constitution which prohibits the enactment 
of any local, private, or special act se elating to the establishment 
of courts inferior to the superior court. 

The identical question now raised was considered and settled 
in the case of I n  re Hawis ,  183 N.C. 633, 112 S.E. 425. In that  
case, Iredell County had been excepted from a general law 
authorizing the creation of inferior courts. Later the General 
Assembly passed an act eliminating Iredell County from the 
list of excepted counties. This Court held that  the enactment of 
the statute eliminating a county from a list of those excepted 
from an earlier General Statute did not violate Article 11, Sec- 
t:on 29 of the Constitution, and was not a local, private, or 
special act, but was rather a re-enactment of the general law 
making i t  applicable to Iredell County. Consequently, we hold 
that  Chapter 998 of the Session Laws of 1953, eliminating 
Johnston County from the list of counties excepted in G.S. 
7-264 and making the provisions of Article 24 of Subchapter 
VI of Chapter 7 of the General Statutes, as  amended, applicable 
to the municipalities in Johnston County, was tantamount to 
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a re-enactment of the general law making i t  applicable to 
Johnston County. 

The defendant does not contend that  the  Town Board of 
Benson failed in any respect to comply with the provisions of 
Chapter 7 of our General Statutes in establishing the Recorder's 
Court of Benson. He does contend, however, that  the above 
chapter does not vest any power and authority in any town 
board to create a court with jurisdiction to t ry  cases which 
involve criminal acts committed outside its corporate limits. 

The jurisdiction of the Recorder's Court of Benson is de- 
fined in G.S. 7-190, which in pertinent part  reads as follows: 
"The court shall have the following jurisdiction within the 
following named territory: 1. Original, exclusive, and concur- 
rent jurisdiction, as the case may be, of all offenses committed 
within the corporate limits of the municipality which are  now 
or  may hereafter be given to justices of the peace under the 
Constitution and general laws of the State, including offenses 
of which the mayor or other municipal court now has juris- 
diction. 2. Original and concurrent jurisdiction with justices 
of the peace of all offenses committed outside the corporate 
limits of the municipality and within a radius of five miles 
thereof, which is now or may hereafter be given to justices 
of the peace under the Constitution and general laws of the 
State. 3. Exclusive, original jurisdiction of all other criminal 
offenses committed within the corporate limits of such munic- 
ipality and outside, but within a radius of five miles thereof, 
which are  below the grade of a felony as now defined by law, 
and the same are hereby declared to be petty misdemeanors. 
4. Concurrent jurisdiction with justices of the peace to hear 
and bind over to the superior court all persons charged with 
any crime committed within the territory above mentioned, 
of which the recorder's court is not herein given final juris- 
diction." 

In  S. v. Brown, 159 N.C. 467, 74 S.E. 580, the defendant was 
charged in the Municipal Court of the City of Greensboro with 
the common law offense of keeping a disorderly house, and 
was convicted. She appealed and was again convicted in the 
Superior Court, but judgment was arrested upon the ground 
that  the crime was not committed within the corporate limits 
of Greensboro although i t  was committed within one mile of 
the same. The State appealed. The contention was that  the 
Legislature could not confer jurisdiction upon the Municipal 
Court of Greensboro to hear and determine criminal cases where 
the offense was committed not within the city but within one 
mile thereof, and that  the defendant should have been indicted 
originally in the Superior Court. The Acts establishing the 
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Municipal Court of Greensboro gave i t  jurisdiction to t r y  mis- 
demeanors where such crimes were committed within the city 
o r  within one mile of i ts  corporate limits. Public Laws of 
1909, Chapter 651, a s  amended by Private Laws of 1911, 
Chapter 430. This  Court reversed the ruling in the Superior 
Court and held tha t  the  Municipal Court of the  City of Greens- 
boro had jurisdiction to t r y  the defendant. See In r e  Barnes, 
212 N.C. 735, 194 S.E. 499, S. v. Norman, 237 N.C. 205, 74 S.E. 
2d 602; S. v. Sloan, 238 N.C. 547, 78 S.E. 2d 312. The questions 
raised in S. v. Baskerville, sup ra  and S. v. Doster, 157 N.C. 
634, 73  S.E. 111, a r e  not presented on this appeal. Hence, they 
a r e  not controlling here. 

The remaining exceptions and assignments of e r ror  a re  with- 
out merit. The evidence was sufficient to carry the case to the 
jury on both counts, and in the  t r ial  below we find 

No Error .  

STATE v. MURRAY B. BALLENGER 

(Filed 20 November, 1957) 

APPEAL by defendant f rom Seawell, J., June  Term 1957 of 
JOHNSTON. 

The defendant was tried and convicted in the Recorder's 
Court of Benson, North Carolina on a warrant  issued out of 
said court, charging tha t  on o r  about 17 May 1957, a t  and in 
said County and within the  jurisdiction of said court, the de- 
fendant did unlawfully and wilfully operate a motor vehicle 
upon the  public highways of North Carolina af te r  his North 
Carolina operator's license had been permanently revoked. From 
the  judgment imposed the defendant appealed to the Superior 
Court where he was tried de novo on the original warrant .  

The defendant, through his counsel, stipulated tha t  on 17  
May 1957 his North Carolina operator's license had been per- 
manently revoked by the Commissioner of Motor Vehicles of 
the  Sta te  of North Carolina. 

The  Sta te  offered evidence to the effect tha t  the defendant 
drove a motor vehicle on 17 May 1957 upon the public highways 
of Johnston County within five miles of the Town of Benson. 
The jury returned a verdict of guilty. The defendant was 
sentenced to  two years in the common jail of Johnston County 
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and assigned to work the roads under the supervision of the 
State Highway and Public Works Commission. 

The defendant appeals, assigning error. 

A t t o r n e y  Genera.!  Pa.tton, Asst. A t t o r n e y  General Moody, 
f o r  the State. 

E. R. Temple, fo r  defendant. 

PER CURIAM. On this appeal the defendant raises the same 
questions with respect to the validity and jurisdiction of the 
Recorder's Court of Benson that  he raised in S. v. Ballenger, 
ante, 216. What we said there is applicable here. 

In  the trial below we find 

No Error.  

NINA J O Y N E R  SPEIGHTS v. S T E P H E N  CARRAWAY, ADMINISTRATOR 
OF THE ESTATE OF J E S S I E  MAE BEASLEY, DECEASED. 

(Filed 20 November, 1967) 

1. Executors and Administrators 5 15d- 

Allegations and evidence to  the  effect t h a t  plaintiff performed per- 
sonal services and advanced funds for  the care of defendant's intestate 
in reliance upon intestate's promise to  pay for  same by willing to  
plaintiff all of the intestate's property, and t h a t  intestate breached the  
agreement by failing to  will plaintiff a n y  property, a r e  sufficient t o  
overrule nonsuit in  plaintiff's action against  the estate to recover the  
reasonable value of the services and t h e  funds advanced. 

2. Same: Limitation of Actions 8 5- 
Plaintiff's cause of action to recover fo r  personal services rendered 

and funds advanced for  the care of intestate in reliance upon intes- 
tate's promise to pay for  same by willing property to plaintiff does not 
accrue until the death of intestate without having willed property to  
plaintiff, and the three-year s tatute  can have no application when the  
action is commenced within three years of intestate's death. 

3. Appeal and Error  5 38- 
Exceptions not set  out  in the  brief, or in  support of which no reason 

or argument is stated or authority cited, are  deemed abandoned. Rule 
of Practice in the Supreme Court No. 28. 

APPEAL by defendant from M o o r e ,  ( C l i f t o n  L.), J., a t  May 
1957 Civil Term, of LENOIR. 

Civil action to r e c ~ \ ~ e r  on contract for services rendered by 
plaintiff to Jessie Mae Beasley, intestate of plaintiff, and for  
advancements made by plaintiff to and for said intestate. 
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Plaintiff alleges in her complaint, and upon the trial in Supe- 
rior Court offered evidence tending to show substantially the 
following : 

(1) That for several years prior to  her death on 18 February, 
1956, Jessie Mae Beasley, intestate of plaintiff, was afflicted 
with the disease of arthritis, which became acute about 1943, 
and she continued to suffer from i t  until her death; 

(2) That for many years prior to the death of Jessie Mae 
Beasley, a t  her instance, plaintiff nursed and cared for her 
until her death, and paid for ( a )  all the repairs on the house, 
of which Jessie Mae Beasley was tenant in common with another, 
(b)  all the furnishings and equipment which went into the 
house, (c)  all food, clothing, and medicine for Jessie Mae 
Beasley, and (d)  the doctors' bills; 

(3 )  That Jessie Mae Beasley proposed to and agreed with 
plaintiff that  she would pay her for all of her services to be 
rendered and for all funds advanced by plaintiff for her, to 
take effect a t  the death of Jessie Mae Beasley, by willing to 
plaintiff all of her property, both real and personal, she owned 
a t  her death; 

(4) That plairtiff, relying upon the promises of Jessie Mae 
Beasley, entered into the performance of her duties under said 
contract and agreement, and continued to perform the same 
a t  all times so long as she, Jessie Mae Beasley, lived,-advancing 
approximately $2,000 on repairs to the house; 

(5) That Jessie Mae Beasley failed to fulfill her part of 
the agreement in that she failed to execute a will or in any 
way to  pay the sums dut) by her to plaintiff. 

Defendant aptly moyred for judgment as of nonsuit. Motion 
was denied, and defendant excepted. 

The case was submitted to the jury upon these issues whjch 
the jury answered as indicated: 

"1. Did the plaintiff Nina Joyner Speights render serv- 
ices to  Jessie Mae Beasley, or make repairs to Jessie Mae 
Beasley's home under a contract and agreement, express 
or  implied, that  Jessie Mae Beasley would compensate the 
plaintiff Nina Joyner Speights therefor, as alleged in the 
complaint ? Answer : Yes. 

"2. Did the said Jessie Mae Beasley breach said con- 
tract on her par t?  Answer: Yes. 

"3. In  what amount, if any, is the estate of Jessie Mae 
Beasley indebted to the plaintiff Nina Joyner Speights on 
account of the matters and things alleged in the complaint? 
Answer : $4500.00." 

Defendant moved to set aside the verdict as contrary to the 
evidence, and for error committed in the trial. Motion denied- 
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defendant excepts. And to the signing and entry of judgment 
defendant excepts and in open court gives notice of appeal 
and appeals to Supreme Court, and assigns error. 

White & Aycock, Harvey W. Marcus, fo r  plaintif appellee. 
Harvey E. Beech, Taylor & Mitchell, fo r  defendant appellant. 

WINBORNE, C. J.: On this appeal defendant challenges the 
correctness of judgment from which appeal is taken on several 
grounds. 

Fi rs t :  It is contended that  the trial judge erred in overruling 
defendant's motion for judgment as  of nonsuit. However, taking 
the evidence in the light most favorable to plaintiff, giving to 
her the benefit of every reasonable inference, i t  is sufficient 
to  take the case to the jury and to support the verdict rendered. 
Stezuart v. Wyrick, 228 N.C. 429, 45 S.E. 2d, 764; Dills v. Corn- 
well, 238 N.C. 435, 78 S.E. 2d, 167. 

In  the Wyrick case, supra, this Court in opinion by Stacy, 
C. J., in respect to demurrer to the evidence, declared: "When 
services are  performed by one person for another under a n  
agreement or mutual understanding (fairly to be inferred from 
their conduct, declarations and attendant circumstances) that  
compensation therefor is to  be provided in the will of the person 
receiving the benefit of such services, and the latter dies intestate 
or fails to make such provision, a cause of action accrues in 
favor of the person rendering the services," citing cases. And 
the Court goes on to elaborate on the method of enforcing such 
claim. What is said there is appropriate and applicable to factual 
situation in hand, and need not be repeated. 

Second: It is contended tha t  the trial judge erred in de- 
clining to submit a n  issue tendered by defendant pertaining 
to the three-year statute of limitations as  alleged in the answer, 
and to charge the jury in respect thereto. In  this connection, 
"When personal services a re  rendered with the understanding 
that  compensation is to be made in the will of the recipient, 
payment therefor does not become due until death, and the 
statutes of limitations do not begin to run until that  time." 
Stewart c .  Wyrick, sztpm, and cases cited. Indeed, under like 
circumstances, i t  follows that  payment for advancements made 
would not become due until death of the recipient of the ad- 
vancements. Hence the court properly declined to submit the 
issue, and instructions on the subject would have been inap- 
propriate. 

Lastly, the matters to which other assignments of error are  
directed fail to show error sufficient to justify disturbing the 
verdict of the jury. 
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Other exceptions in the record not set  out in appellant's brief, 
o r  in support of which no reason or  argument is stated or  
authority cited, a r e  taken a s  abandoned by him. Rule 28 of 
Rules of Practice in the Supreme Court, 221 N.C. 544, a t  page 
562-3. 

In  the  judgment below, there is 
No Error .  

JOHN 0.  SMITH v. MYRTLE I R E N E  KINNEY SMITH (BURROW) 

(Filed 20 November, 1957) 

1. Contempt of Court § 3: Divorce and Alimony § 20- 
A decree of court entered in divorce proceedings tha t  the husband, 

pursuant  to the agreement of the parties, should pay a stipulated sum 
monthly for  the support of the child of the marriage in the custody 
of the mother, is sufficient in form to be enforced by attachment 
for contempt, G.S. 50-13, since even though the payments were fixed 
by consent they were decreed by the court to be fulfilled by the hus- 
band. 

2. Contempt of Court § 6: Divorce and Alimony § 26-Court must find 
tha t  disobedience of decree was willful in  order to impose punishment 
for contempt. 

Where, upon the hearing of a n  order to show cause why the hus- 
band should not be attached for contempt for  failure to make pay- 
ments for the support of his child a s  decreed by the court in accord- 
ance with a n  agreement between husband and wife, the husband offers 
evidence t h a t  he reduced the amount of the monthly payments for 
the support of the child because the mother had breached the agree- 
ment between the parties, not incorporated in the decree, that  the hus- 
band should take the child as  a dependent for  income tax deduction, 
and tha t  he was unable to make payments in excess of the smaller 
sum, i t  is error for the court to adjudge the husband in contempt with- 
out a finding that  his failure to comply with the terms of the decree 
was willful. 

APPEAL by plaintiff f rom Sink,  E. J., a t  September Term, 
1957, of RANDOLPH. 

Contempt proceedings in civil action for  absolute divorce. 
The plaintiff husband instituted the  action. I t  was tried a t  

the  December Term, 1952, and resulted in a decree of absolute 
divorce. A t  the same term the presiding judge entered a n  
order fixing custody and providing for  the support of John 
Wayne Smith, child of the parties. The pertinent parts  of the 
order a r e  a s  follows: 

"This cause coming on to be heard before the undersigned 
Judge Presiding a t  the December 1952 Civil Term of Superior 
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Court of Randolph County on the matter of custody of John 
Wayne Smith, age 5, the child of the parties hereto, and the 
provision of maintenance and support for said child, and i t  
appearing to the Court that  the parties have agreed to such 
matters : 

"It is, therefore, ordered, adjudged and decreed pursuant 
to  the agreement of said parties that  Myrtle Irene Kinney Smith 
shall be, and she is hereby awarded the permanent custody 
of the minor child, John Wayne Smith, and that  the plaintiff 
shall so long as he is a member of the U. S. Army, regular or  
reserve on active duty, guarantee that  the sum of $77.10 be 
deposited in the office of the Cle,rk of Superior Court of Ran- 
dolph County monthly beginning December, 1952, to be paid 
by the Clerk t o  Myrtle Irene Kinney Smith for the use and 
benefit of the plaintiff's son, John Wayne Smith. That the plain- 
tiff shall have deposited this monthly sum and i t  shall come 
from either his quarters allowance, dependency pay of the U. S. 
Army, or from his own pay regardless of his rank or depend- 
ency pay or quarters allowance by the U. S. Government and 
shall continue so long as he stays in the Armed Forces." 

There has been no modification of the foregoing order. The 
child is still in the custody of the mother. Both parents have 
remarried. 

On motion of the defendant and by order of Judge Olive 
dated 3 September, 1957, the plaintiff was required to show 
cause why he should not be attached for contempt for failure 
to comply with the terms of the former order. On return of 
the order to show cause, the motion of the defendant was 
heard before Judge SINK a t  the September, 1957, Term of court. 
The plaintiff offered evidence tending t o  show that  for some 
considerable time after the original order was entered he made 
the required monthly payments of $77.10 for the  support of 
the child; that  thereafter he reduced the monthly payments to  
$44.10; that  in all he has paid the sum of $4,542.86 for the 
support of the child. The plaintiff by answer, used as an affi- 
davit, asserted that  when the original order was entered in 
1952 i t  was agreed between the parties, though not incor- 
porated in the order, that  the plaintiff, in recognition of the 
payments he was to make for the support of the child, should 
claim him as a dependent for income tax purposes; that  the 
defendant thereafter breached the  agreement and claimed the 
child as a dependent for  herself for income tax purposes; that  
the Federal Department of Internal Revenue has allowed the 
defendant's claim and has disallowed the plaintiff's; that  a s  
a result, a deficiency levy has been made against the plaintiff 
by the Federal Government. The plaintiff in his answer asserted 
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he is unable to pay more than $44.10 per month for the support 
of the child and prayed the court that the original order be 
modified so as to  require the payment of only that amount. 

At the conclusion of the hearing Judge Sink entered an 
order, dated 30 September, 1957, in which he found and con- 
cluded that the collateral agreement asserted by the plaintiff 
was no defense to the citation for contempt, and held as  a 
matter of law that the plaintiff is in contempt of the court. 

From the order entered in accordance with the foregoing 
ruling, the plaintiff appeals. 

Ottway Burton for plaintiff, appellant. 
No counsel contra. 

JOHNSON, J. The order requiring the plaintiff to make pay- 
ments for the support of his child is sufficient in form to be 
enforced by attachment for contempt. True, the order was 
entered by consent of the parents, but even so, the child was 
under the protective custody of the court. G.S. 50-13. And the 
terms of the order in respect to maintenance payments to be 
made by the father, though fixed by consent, were nonetheless 
decreed by the court to be fulfilled by the father. The case is 
controlled by the principles applied in Edmundson v. Edmund- 
son, 222 N.C. 181, 22 S.E. 2d 576. The decision in Holden v. 
Holden, 245 N.C. 1, 95 S.E. 2d 118, is factually distinguishable. 

However, the order attaching the plaintiff for contempt is 
fatally defective in that i t  is not supported by a finding of fact 
that the conduct of the plaintiff in failing or refusing to make 
the payments required by the former order of the court was will- 
ful. Our contempt statute, G.S. 5-1, provides: "Any person 
guilty of any of the following acts may be punished for con- 
tempt: . . . 4. Willful disobedience of any process or order 
lawfully issued by any court." Our decisions uniformly hold 
that in contempt proceedings it is necessary for the court to 
find the facts supporting the judgment and especially the facts 
as  to the purpose and object of the contemner, since nothing 
short of "willful disobedience" will justify punishment. In re 
Odum, 133 N.C. 250, 45 S.E. 569; West v. West, 199 N.C. 12, 
153 S.E. 600; In re Hege, 205 N.C. 625, 172 S.E. 345 ; Lamm 
v. Lamm, 229 N.C. 248, 49 S.E. 2d 403; Ponder v. Davis, 233 
N.C. 699, 65 S.E. 2d 356. 

For failure of the court to find the necessary supporting 
facts, the order must be stricken out, and the cause will be 
remanded for further proceedings. See Basnight v. Basnight, 
242 N.C. 645, 89 S.E. 2d 259. 

Error and Remanded. 
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MRS. BLANCHE W. H U N T E R  v. M. L. FISHER,  M. H. CLARK, AND 
H. S. KIMREY, T/A WACCAMAW OIL TRANSPORT COMPAXY, AND 
JAMES M. CAMERON, ORIGINAL DEFENDANTS, 

and 
SILAS N. HUNTER,  ADDITIONAL DEFENDANT. 

(Filed 20 November, 1957) 

1. Damages 5 13a- 
Instruction in this case on the measure of damages for  personal in- 

jury, including medical expenses, loss of time, suffering, both past 
and prospective, held without prejudicial error. 

2. Automobiles 8 41h- 
Evidence held sufficient to  support finding t h a t  additional defendant 

was negligent in  t h a t  he made a left tu rn  in  the original defendant's 
line of travel without ascertaining the movement could be made in 
safety and t h a t  such negligence was one of the proximate causes of 
the accident and resulting injury to  the passenger in the additional 
defendant's vehicle. 

3. Trial 8 3 1 b  
Where the court correctly charges on all essential features of the 

case, a par ty  desiring additional instructions or amplification must 
aptly tender request therefor. 

APPEAL by plaintiff and by the additional defendant from 
Huskins, J., Regular B. Civil Term, MECKLENBURG Superior 
Court. 

Civil action for damages alleged to have been sustained by 
the plaintiff and proximately caused by the negligence of the 
original defendants in a motor vehicle collision a t  North Graham 
and West 11th Streets in the City of Charlotte. Involved in the 
accident were a Ford automobile operated and owned by Silas K. 
Hunter, plaintiff's husband, and a tractor-trailer unit operated 
by James M. Cameron and owned by the other original defend- 
ants trading as Waccamaw Oil Transport Company. The plain- 
tiff was a passenger in her husband's Ford. The original defend- 
ants, upon motion, had Silas N. Hunter made an additional party 
defendant for the purpose of contribution. The jury answered 
the issues as follows: 

"1. Was the plaintiff injured and damaged by the negli- 
gence of the defendant James M. Cameron, as alleged in 
the complaint? 

Answer: Yes. 
"2. If so, what amount of damages is the plaintiff en- 

titled to  recover of the original defendants? 
Answer : $5,000.00. 
"3. Did the defendant, Silas N. Hunter, by his joint and 

concurring negligence contribute to  the injuries and darn- 
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ages of the defendant as  alleged in the cross action against 
him? 

Answer : Yes." 

From a judgment that  the plaintiff recover of the original 
defendants $5,000.00, and that  the original defendants recover 
from the additional defendant the sum of $2,500.00, the plain- 
tiff and the  additional defendant appealed. 

Blakeney & Alexander, By: J. W. Alexander, Jr.,  Ernest W. 
Machen, Jr., for  plaintif, appellant. 

Helms & Mulliss, James B. McMillan, for  additional defend- 
an t  Hunter, appellant. 

Kennedy, Covington, Lobdell & Hickmun, By: Hugh L. Lob- 
dell, for original defendants, appellees. 

HIGGINS, J. The trial of this cause developed into a contest 
between the plaintiff and the additional defendant on the one 
side and the original defendants on the other. Each sought to 
have the jury find the collision and resulting damages were 
caused by the negligence of the other. The evidence was volum- 
inous and in conflict with respect to the traffic lights and the 
right of way. The jury found that  both drivers were negligent. 
The evidence was sufficient to support the findings. 

The assignment of error mainly relied upon by the plaintiff 
relates to  the Court's charge on the issue of damages. After 
reviewing in detail the evidence of plaintiff's injuries, the Court 
charged : 

"The rule of law . . . with respect to damages is as fol- 
lows: If Mrs. Hunter is entitled to recover anything a t  all, 
she is entitled to recover as damages one compensation in a 
lump sum for all injuries past and prospective in conse- 
quence of the defendants' wrongful or negligent acts. These 
are  understood to  embrace indemnity for nursing and 
medical expenses and loss of time, if she had any loss of 
time, or loss from inability to perform ordinary labor if 
she had any such loss, and capacity to earn money . . . She 
is to have a reasonable satisfaction, if she be entitled to 
anything a t  all, for loss of both bodily and mental powers, 
or for actual suffering both of body and mind which a re  
the immediate and necessary consequences of the injury, 
and i t  is for the jury to say under all the circumstances 
what is a fa i r  and reasonable sum which the defendants 
should pay the plaintiff by way of compensation for the 
injuries she has sustained. The age and occupation of the 
injured party . . . the nature and extent of her business 
. . . the value of her services, the amount she was earning 
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. . . or whether she was employed or unemployed, are all 
matters properly to be considered by the jury in arriving 
a t  the amount of damages. The sum fixed by the jury should 
be such as fairly compensates her for injuries suffered in 
the past and those likely to occur in the future. The award 
is to be made on the basis of a cash settlement of the plain- 
tiff's injuries, past, present and prospective." 

The foregoing charge is in substantial compliance with the 
rule for the assessment of damages in cases of this character. 
Pascal v. Transit Co., 229 N.C. 435, 50 S.E. 2d 534; Owens v. 
Kelly, 240 N.C. 770, 84 S.E. 2d 163 ; Mintz v. R. R., 233 N.C. 607, 
65 S.E. 2d 120; Helmstetler v. Power Co., 224 N.C. 821, 32 S.E. 
2d 611 ; Smith v. Thompson, 210 N.C. 672, 188 S.E. 395; Patrick 
v. Bnjan, 202 N.C. 62, 162 S.E. 207; Campbell v. R. R., 201 N.C. 
102, 159 S.E. 327; Cole v. Wagner, 197 N.C. 692, 150 S.E. 339; 
Mangum v. R. R., 188 N.C. 689,125 S.E. 549; Murphy v .  Lumber 
Co., 186 N.C. 746, 120 S.E. 342; Batts v. Tel Co., 186 N.C. 120, 
118 S.E. 893; Ledford v. Lumber Co., 183 N.C. 614,112 S.E. 421. 

The evidence was sufficient to support the finding the addi- 
tional defendant was negligent in that he made a left turn in 
the original defendant's line of traffic without ascertaining the 
movement could be made in safety and that such negligence was 
one of the proximate causes of the accident and resulting injury 
to  the plaintiff. Aldridge v. Hasty, 240 N.C. 353, 82 S.E. 2d 331 ; 
Butner v. Spsase, 217 N.C. 82, 6 S.E. 2d 808; Smith v. Supply 
Co., 214 N.C. 406, 199 S.E. 392. 

The trial judge reviewed the evidence and correctly charged 
on all essential features of the case. If additional instructions or 
amplification were desired by either appellant, request for them 
should have been made in apt time. Metcalf v. roister, 232 N.C. 
355, 61 S.E. 2d 77. Reason to disturb the verdict does not appear. 

On plaintiff's appeal 
No error. 
On additional defendant's appeal 
No error. 

STATE v. ERNEST ROOSEVELT ST. CLAIR 

(Filed 20 November, 1957) 

1. Criminal Law gg 135, 141- 
A judgment that defendant pay the costs and a fine in a stipulated 

amount is a final judgment, and further provision in the judgment that 
defendant not be convicted of a similar offense for a period of twelve 
months is merely surplusage. 
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2. Criminal Law 8 169- 

Where it appears that on a prior appeal, there was no error in the 
trial, but through inadvertence the cause was remanded for final 
judgment when in fact the judgment entered in the superior court, as 
distinguished from that entered in the recorder's court, was a final 
judgment, upon subsequent appeal from the judgment entered after 
remand, that judgment will be stricken and the original judgment of 
the superior court declared in effect. 

APPEAL by defendant from Rousseau, J., at August 1957 Term, 
of CABARRUS. 

Criminal prosecution upon a warrant issued in the County 
Recorder's Court of Cabarrus County, as the record and adden- 
dum to record show, charging defendant with operation of a 
motor vehicle upon public highway while under the influence of 
intoxicants in violation of G.S. 20-138. 

Attorney General Patton, Assistant Attorney General Love f o r  
the State. 

Llewellzyn & Green, Marshall B. S h e w i n ,  John R. Boger ,  Jr., 
fo r  defendant appellant. 

WINBORNE, C. J.: By reference to the opinion on appeal of 
this case reported in 246 N.C. 183, 97 S.E. 2d, 840, no error was 
found in the matters to  which assignments of error relate. How- 
ever, in the statement of the case, paragraph 4, on which the  
opinion was made to  rest, the judgment of the Recorder's Court 
of Cabarrus County as shown in addendum to the record, was 
inadvertently referred to, instead of the judgment of the Supe- 
rior Court "that the defendant pay fine of $100 and cost; and 
that  he be not convicted of a similar offense for a period of 12 
months," entered a t  the October 1956 Term,-and pursuant 
thereto, in the last paragraph of the opinion, the cause was 
remanded for proper judgment on verdict rendered. 

In this connection the Court holds that  the judgment of Supe- 
rior Court that  the defendant pay fine of $100 and cost is a final 
judgment. S. v. Grifin, 246 N.C. 680, ............. The super-added 
provision is merely surplusage. Consequently the order remand- 
ing the cause t o  Superior Court of Cabarrus County for judg- 
ment, and the judgment rendered pursuant thereto a t  the Au- 
gust 1957 Term of Superior Court of said County are  hereby 
striken out. And the original opinion as amended herein will be, 
and is upheld. 

No error. 
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STATE v. DAVID HARAM L E E  

(Filed 20 November, 1957) 

1. Automobiles g 75: Constitutional Law § 36: Criminal Law 8 131- 
G.S. 20-179 fixes no maximum period of imprisonment a s  punish- 

ment fo r  the first offense of a violation of G.S. 20-138, and therefore 
judgment of imprisonment fo r  not less than 18 months nor more than 
24 months is  within the  limitation authorized by s tatute  and there- 
fore cannot be held cruel o r  unusual in  the constitutional sense. Con- 
stitution of North Carolina, Art .  I, Sec. 14. 

2. Constitutional Law § 36: Criminal Law § 131- 
The 8th Amendment to  t h e  Federal Constitution prohibiting the 

infliction of cruel and  unusual punishment is  a limitation upon the 
Federal Government, and not upon the States. 

3. Criminal Law § 132- 
Sentence upon conviction of violating G.S. 20-138 t h a t  defendant be 

imprisoned f o r  not less than  18  months nor more than 24 months is 
a n  indeterminate sentence authorized by G.S. 148-42. 

APPEAL by defendant from Seawell ,  J., April Criminal Term 
1957 of JOHNSTON. 

Criminal prosecution upon a bill of indictment charging the 
defendant with unlawfully driving an automobile upon a public 
highway within the State, while under the influence of intoxicat- 
ing liquor, a violation of G.S. 20-138. 

The defendant, who was represented by his counsel, Albert A. 
Corbett, entered a plea of nolo contendere to the indictment. 

From a judgment of imprisonment of not less than 18 months 
nor more than 24 months, the defendant appeals. 

George B .  Pat ton,  A t t o r n e y  General, and T .  W .  Bru ton ,  As- 
sistant A t t o r n e y  General, f o ~  the  State .  

E. R. Temple  f o r  de fendant  appellant.  

PARKER, J. The State's evidence shows that  the defendant was 
operating his automobile upon a public highway within the State 
in a drunken condition a t  a terrific speed, and that an elderly 
constable, who attempted to apprehend him, was forced from, 
o r  ran off, the highway, and was killed. 

Defendant's assignment of error that  the judgment of the 
court was the infliction of cruel or unusual punishment within 
the meaning of Art. 1, Sec. 14, of the State Constitution, is over- 
ruled. G.S. 20-179 fixes no maximum period of imprisonment as 
punishment for the first offense of a violation of G.S. 20-138, 
and i t  is well settled law in this jurisdiction that  when no max- 
imum time is fixed by the statute an imprisonment for two years 
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will not be held cruel or unusual punishment, as prohibited by 
Art. I, Sec. 14, of the State Constitution. S. v. Driver, 78 N.C. 
423; S. v. Miller, 94 N.C. 904 ; S. v. Farrington, 141 N.C. 844, 53 
S.E. 954 ; S. v. Parker, 220 N.C. 416, 17 S.E. 2d 475 ; S. v. White, 
230 N.C. 513, 53 S.E. 2d 436. The judgment entered in this case 
was within the limits authorized by G.S. 20-179. S. v. Stone, 245 
N.C. 42, 95 S.E. 2d 77; S. v. White, 246 N.C. 587, 90 S.E. 2d 772. 

Defendant also invokes the 8th Amendment to the U. S. Con- 
stitution, with its prohibition of cruel and unusual punishment. 
This amendment is a limitation upon the Federal Government, 
and not upon the States. Collins v. Johnston, 237 U. S. 502, 510; 
59 L. Ed. 1071, 1079; Pervear v. Commonwealth, 72 U.S. 475, 18 
L. Ed. 608; Barron v. Balt imo~e, 7 Pet. 243, 8 L. Ed. 672; S. v. 
Blake, 157 N.C. 608, 72 S.E. 1080. 

The indeterminate sentence imposed was authorized by G.S. 
148-42. 

Defendant's other assignments of error have been examined, 
and they are  without merit. 

In the bill of indictment the defendant's name is given as  
David Lee. The case on appeal, which was settled by Judge Sea- 
well, is entitled State v. David Haram Lee. The record states that  
the defendant David Haram Lee tendered to the solicitor his 
statement of the case on appeal, which was signed by E. R. 
Temple, his attorney of record in this Court. 

In  the trial below we find 
No error. 

STATE v. DAVID STEPHENSON 
(Filed 20 November, 1957) 

Criminal Law $j 127- 
Upon plea of guilty to a charge of public drunkenness, G.S. 14-335, 

sentence of defendant "to the roads fo r  a term of 30 davs" is not 
in compliance with G.S. 148-30 or G.S.-148-32, and upon appeal the  
judgment must be vacated and the cause remanded for  a new and 
proper judgment. 

APPEAL by defendant from Fountain, Special Judge, August 
Term, 1957, of HARNETT. 

On defendant's appeal from judgment of Recorder's Court of 
Dunn, this case came on for trial in superior court on the original 
warrant which charged, inter  alia, that  defendant on or about 
July 1, 1956, did unlawfully and wilfully "engage in public 
drunkness and disorderly conduct a t  a public place in town of 
Dunn to  wit:  the bus station,'' etc. 
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As to  what occurred in the superior court, the record shows 
the following, nothing more: 

"Defendant plead guilty to public drunkenness, whereupon the 
defendant was sentenced to the roads for a term of 30 days. 
Defendant in open court gives notice of appeal to the Supreme 
Court of North Carolina . . ." 

Defendant's sole assignment of error is that said judgment is 
"incomplete, illegal and void." 

Attorney General Patton and Assistant Attorney General Bru- 
ton for the State. 

E. R. Temple f o r  defendant appellant. 

PER CURIAM. Upon his plea of guilty to  the charge of public 
drunkenness, defendant was subject to punishment as provided 
by G.S. 14-335. In such case, where the judgment is one of im- 
prisonment, the sentence imposed should be as provided by G.S. 
148-30 or by G.S. 148-32. Also, see G.S. 15-6. 

The sentence imposed by the judgment as appears in the reo- 
ord was not in compliance with G.S. 148-30 or with G.S. 148-32. 
Hence, since defendant's appeal constitutes an exception thereto, 
the judgment is vacated; and the cause is remanded for a new 
and proper judgment upon defendant's plea of guilty to the 
charge of public drunkenness. 

We are not unmindful that the judgment as recorded may re- 
flect the interpretation placed thereon by the clerk who prepared 
the minutes rather than the judgment as pronounced by the 
presiding judge. 

Remanded for proper judgment. 

STATE v. DAVID S T E P H E N S O N  

(Fi led  20 November, 1957) 

APPEAL by defendant from Fountain, Special Judge, August 
Term, 1957, of HARNETT. 

Defendant was, a t  the November Term 1955 of the Superior 
Court of Harnett County, placed on trial on a bill of indictment 
charging him with breaking and entering. The bill signed by 
the foreman of the grand jury with the name of the witness 
examined checked was returned into court reading : "Those 
marked X sworn by the undersigned foreman, and examined 
before the Grand Jury, and this bill found-A TRUE BILL." 
Defendant pleaded not guilty. The jury return'ed a verdict of 
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guilty, prison sentence of five to seven years was imposed and 
suspended and defendant placed on probation for a term of five 
years with a special provision "that defendant not possess or 
drink any alcoholic beverages of any kind during the period of 
probation." 

At the August Term 1957 defendant entered a plea of guilty 
to a charge of public drunkenness on 1 July 1956. 

On motion to put the suspended sentence into effect a hearing 
was had. Judge Fountain found a wilful violation of the terms 
of probation including, inter alia, public drunkenness in accord 
with defendant's plea. He ordered the suspended sentence into 
effect. Defendant appealed. 

Attorney General Patton and Assistant Attorney General 
Moody for the State. 

E. R.  Temple for defendant appellant. 

PER CURIAM. NO right of appeal is given. G.S. 15-180; S. v. 
Tripin, 168 N.C. 150, 83 S.E. 630; S. v. Miller, 225 N.C. 213, 34 
S.E. 2d 143; S. v. Thomas, 236 N.C. 196, 72 S.E. 2d 525. No 
error appears on the record. G.S. 15-141. S. v. Harrison, 104 N.C. 
728. 

The motion of the Attorney General to dismiss is allowed. 
Appeal dismissed. 

BEN F. AYCOCK v. THERMAN L. RICHARDSON AND GLENN A. 
WINECOFF. 

(Filed 20 November, 1957) 

Appeal and Error g 11- 
G.S. 1-279 requiring that  an appeal from a judgment rendered in 

term be taken within ten days after its rendition unless appeal is  taken 
a t  the trial, and G.S. 1-280 which requires that  appellant shall cause 
his appeal to be entered by the clerk on the judgment docket and no- 
tice thereof be given the adverse party, are jurisdictional, and when 
not complied with the Supreme Court obtains no jurisdiction of a 
purported appeal and must dismiss it. 

PURPORTED APPEAL from Gwyn, J., a t  June 1957 Civil Term, 
of CABARRUS. 

Civil action by plaintiff to recover of defendants personal in- 
jury and property damage resulting from alleged actionable 
negligence of defendants in automobile collision a t  about 6:20 
a.m. on 13 August, 1955, in which defendants answering deny 
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allegations of negligence against them as set forth in complaint 
of plaintiff, and plead contributory negligence of plaintiff; and 
allege cross-action and counterclaim for damages arising out 
of same automobile collision. 

Upon trial in Superior Court plaintiff and defendants each 
offered evidence bearing upon their respective contentions, and 
the case was submitted to  jury upon issues arising upon the 
pleadings. The jury for verdict found that the plaintiff was not 
injured and damaged by the negligence of defendant, as alleged; 
and, further, that defendants were not injured and damaged as 
a result of the negligence of the plaintiff, as alleged in the coun- 
terclaim and cross-action. Thereupon the court rendered judg- 
ment that plaintiff have and recover nothing of defendants in 
this action, and that defendants recover nothing of plaintiff, 
and that plaintiff be taxed with the costs of court. 

The record and case on appeal do not show that an appeal to 
Supreme Court was taken a t  the trial from the judgment so ren- 
dered; nor does the record on appeal show notice of such appeal 
having been given to defendants, and they direct attention to 
the state of the record. 

Llewellyn & Green, M. B. Sherrin for plaintiff appellant. 
John Hugh Williams for defendants appellees. 

PER CURIAM. It is provided by statute, G.S. 1-279, that the ap- 
peal from a judgment rendered in term must be taken within 
ten days after its rendition, unless the record shows an appeal 
taken a t  the trial, which is sufficient. And it is provided by stat- 
ute, G.S. 1-280, that within the time prescribed in G.S. 1-279 the 
appellant shall cause his appeal to be entered by the Clerk on the 
judgment docket and notice thereof to be given to the adverse 
party unless the record shows an appeal taken or prayed at the 
trial, which is sufficient. 

Interpreting these two statutes the Court holds the provi- 
sions are jurisdictional, and unless complied with this Court ac- 
quires no jurisdiction of the appeal, and must dismiss it. See 
Mason v. Commrs. of Moore, 229 N.C. 626, 51 S.E. 2d, 6, and 
cases cited. 

Moreover, the Clerk of this Court, a t  its direction, has ob- 
tained from Clerk of Superior Court of Cabarrus County certi- 
ficate in which he certifies that: "I have examined the minutes 
in the above entitled action; that said minutes contain no en- 
tries of appeal either by the plaintiff or by the defendant." 

Nevertheless, in case in hand, the Court has reviewed the rec- 
ord and purported case on appeal, and finds no prejudicial error. 
The case appears to have been fairly and fully presented to the 
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jury, and the jury has found that neither plaintiff nor defend- 
ants were guilty of negligence proximately causing the alleged 
injuries and damage. 

Appeal dismissed. 

STATE v. L. D. ALLEN, JR.  

(Filed 20 November, 1957) 

1. Criminal Law 26- 
Suspension of the hearing of a case before the jury has been impan- 

eled will not support a plea of former jeopardy. 

2. Escape fj 4- 
Evidence held sufficient to be submitted to the jury in this prosecu- 

tion of defendant for aiding and assisting a prisoner to escape with 
knowledge that the prisoner had escaped from the prison to which 
he was lawfully assigned. 

APPEAL by defendant from Seazuell, J., June, 1957 Term, 
JOHNSTON Superior Court. 

Criminal prosecution upon a two-count bill of indictment 
charging (1) conspiracy with Hoke Smith to aid and assist him 
in escaping from a prison camp to which he was lawfully com- 
mitted, and (2) the substantive offense of aiding and assisting 
Hoke Smith in the escape, having knowledge that he had escaped 
from the prison to  which he was lawfully assigned. The Court 
withdrew the first count and the jury returned a verdict of 
guilty on the second. From a jail sentence of not less than 18 
nor more than 24 months, the defendant appealed. 

George B. Patton, Attorney General, T. W. Bruton, Assistant 
Attorney Getzeral, f o r  the State. 

L. L. Levinson, for defendant, appellant. 

PER CURIAM. The defendant's plea of former jeopardy can- 
not be sustained. At the time hearing of this case was suspended 
for a short time for the consideration of other court matters, the 
jury had not been impaneled. Hence jeopardy had not attached. 
State v. Brock, 234 N.C. 390, 67 S.E. 2d 282. The evidence was 
sufficient to require the submission of the case to the jury and to 
sustain the verdict. 

No error. 
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STATE v. CHESTER CROWDER 

(Filed 20 November, 1957) 

APPEAL by defendant from Olive, J., September Term 1957 of 
RANDOLPH. 

The defendant was tried on 18 July 1957 in the Recorder's 
Court of Randolph County, North ~aro l ina ,  upon two warrants. 
One warrant charged that the defendant on 6 April 1967 did 
unlawfully and wilfully possess three gallons of nontax-paid 
whiskey and that he did possess the same for the purpose of 
sale. The other warrant charged that the defendant on 18 April 
1957 did unlawfully and wilfully possess one-half gallon of non- 
tax-paid whiskey and that he did sell to one C. W. Williams one- 
half gallon of nontax-paid whiskey for five dollars. 

The defendant was convicted in the Recorder's Court on all 
counts set out in the warrants. From the judgment entered on 
the verdict he appealed to the Superior Court. In the Superior 
Court the cases were consolidated for trial. The jury returned a 
verdict of guilty as charged. From the judgment imposed, the 
defendant appeals, assigning error. 

Attomzey General Patton, Assistant Attorney General Love, 
for the State. 

Deane F.  BeU, for defendant. 
PER CURIAM. The State's evidence was sufficient to require 

its submission to the jury. Moreover, we have carefully examined 
each exception and assignment of error set out in the record 
and, in our opinion, no prejudicial error that would justify a 
new trial is made to appear. 

The verdict and judgment of the court below will be upheld. 
No error. 

HAYWOOD DUKE, DOING BUSINESS AS HOTEL KING COTTON v. STATE 
OF NORTH CAROLINA EX REL EUGENE G. SHAW, COMMISSIONER 
OF REVENUE. 

(Filed 27 November, 1957) 

1. Taxation $ 38- 
A taxpayer must follow rocedure prescribed by statute to challenge 

the validity of a tax or t k  interpretation of the tax laws by those 
charged with the responsibility of collecting taxes. 

2. Taxation 30- 
The Legislature has power to levy sales and use taxes. G.S. 105, 

Arts. 5 and 8. 
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3. Administrative Law 4- 
Provision for judicial review of an  administrative ruling, G.S 143- 

306, contemplates the review of an  administrative order entered in a 
quasi-judicial hearing in which the parties are permitted an opportu- 
nity to offer evidence and a decision is rendered applicable to a specific 
factual situation, and the statute does not authorize the filing of a 
petition in the superior court seeking an advisory opinion on the cor- 
rectness of an  administrative interpretation of a statute. 

4. Same: Taxation 38- 
A taxpayer seeking to challenge his liability for a particular tax 

has two remedies: he may pay the tax under protest and maintain an 
action against the State for its recovery, G.S. 105-267; or he may, 
without payment of the tax assessed by the Commissioner of Revenue, 
apply to the Tax Review Board for determination of his liability for 
the tax upon the specific factual situation, and appeal from the deci- 
sion of the Tax Review Board to the Superior Court by complying 
with the statutory procedure. G.S. 105-241.3. 

5. Sam+ 
The administrative procedure under G.S. 143-306 to determine tax 

liability applies by appeal to the Superior Court from determination 
of the Tax Review Board upon a particular factual situation and does 
not lie by petition directly to the Superior Court to have an adminis- 
trative interpretation promulgated by the Commissioner of Revenue 
declared to be erroneous, unlawful or improper. G.S. 105-262. 

APPEAL by plaintiff from Preyer, J., September 1957 Regular 
Civil Term of WAKE. 

Petitioner filed in the office of the clerk of the Superior Court 
a paper which he denominates "Petition for Review." A copy of 
his petition was served on the Commissioner of Revenue. 

As the basis for judicial action the petition states: The Com- 
missioner of Revenue prepared regulations for the interpreta- 
tion and enforcement of the sales and use tax articles of the 
Revenue Act; these regulations, approved by the Tax Review 
Board, were, on 25 June 1957, filed with the Secretary of State; 
the regulations interpreted supplies and equipment sold to ho- 
tels, motels, and others renting rooms to be sales to a consumer 
and as  such subject to 3% sales tax. The petition lists a variety 
of items of personal property customarily purchased by the op- 
erators of hotels such as beds, bedding, bathroom supplies, 
chairs, rugs, desks, tables, lamps, chests, bureaus, vanities, 
soaps, towels, curtains, air conditioners, radios, television sets, 
and numerous other items of tangible personal property. I t  avers 
that petitioner operates a hotel in Greensboro, and he and other 
operators of hotels, motels, and lodging houses will, if the regula- 
tions are not invalidated, have to pay a tax not authorized by 
law. He prays that the court act under the provisions of Article 
33, Ch. 143, of the General Statutes and declare the regulations 
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as prepared and approved erroneous, unlawful, and improper 
interpretations of Ch. 1340, S.L. of 1957, which amended the 
Revenue Act, and adjudge and declare that purchases which 
may be made by operators of hotels and other places listed in 
the regulations are not subject to the 3% tax prescribed by said 
statute. 

The Commissioner of Revenue demurred for that (1) the 
petition did not state a cause of action since it did not allege the 
payment by or assessment of any taxes against petitioner; (2) 
the court was without jurisdiction since the State had not con- 
sented to be sued in the manner attempted. 

The demurrer was sustained and petitioner appealed. 

Ehringhuus & Ellis for petitioner appellant. 
Attorney General Patton, Assistant Attorneys General 

Behrends and Abbott, and Kenneth Wooten of Staff for respond- 
ent appellee. 

RODMAN, J. The monies to maintain and operate our public 
school system, nine State colleges, a University, Departments of 
Health, Public Welfare, mental and correctional institutions, a 
retirement system for State employees, to pay principal and in- 
terest on monies borrowed, as well as the many other general 
functions of State government are provided by taxes of the 
kind and character specified in Ch. 105 of the General Statutes 
as amended by Ch. 1340, S.L. of 1957. Appropriations for these 
General Fund purposes exceed for the current fiscal year 
$200,000,000. 

Since 1933 the sales tax, supplemented in 1937 by the use tax, 
has been a vital factor in providing General Fund revenues. The 
sales-use tax is counted upm to produce approximately one-third 
of the current year's General Fund revenues. This simple factual 
statement demonstrates the wisdom of our rule that one who 
would challenge the validity of a tax or the interpretation of the 
tax laws by those charged with the responsibility of collecting 
must follow the method prescribed by the Legislature. Gill, 
Comr. of Revenue v. Smith, 233 N.C. 50, 62 S.E. 2d 544; E m  
ployment Security Com. v. Kermon, 232 N.C. 342,60 S.E. 2d 580; 
Unemployment Comp. Com. v. Willis, 219 N.C. 709, 15 S.E. 2d 
4 ;  In-surance Co. v. Unemployment Comp. Com., 217 N.C. 495, 
8 S.E. 2d 619; Caldwell County v. Doughton, 195 N.C. 62, 141 S.E. 
289; Hart  v. Commissioners, 192 N.C. 161, 134 S.E. 403; Mfg. 
Co. v. Comrs., 189 N.C. 99, 126 S.E. 114. 

The power of the Legislature to levy taxes of the character 
provided in Articles 5 and 8 of Ch. 105 of the General Statutes 
has long been settled. Stedman v. WinstowSalem, 204 N.C. 203, 



N. C.] FALL TERM, 1957. 239 

167 S.E. 813; Powell v. Maxwell, 210 N.C. 211, 186 S.E. 326; 
Hinson v. Lott, 8 Wall 148, 19 L. ed. 387; Ward v. Maryland, 12 
Wall 418, 20 L. ed. 449. 

The prompt collection of taxes legally owing is facilitated by 
administrative interpretations thoughtfully made and widely 
publicized. Recognizing this fact, the Legislature of 1955 im- 
posed on the Commissioner of Revenue the duty of initiating 
such regulations as might be necessary and useful in assessing 
and collecting revenues. These regulations cannot be promul- 
gated until submitted to and approved by the Tax Review Board. 
When so approved, the Commissioner is required to  publish the 
regulations. Ch. 1350, S.L. 1955. G.S. 105-262. 

Any interested citizen may procure copy of these regulations 
and apply the administrator's interpretation of the law to the 
citizen's tax situation. If, under the regulations, tax liability 
seems likely, he may present the matter to the Commissioner of 
Revenue for examination and determination. G.S. 105-241.2. If 
the Commissioner assesses a tax, the party who deems himself 
aggrieved may, as provided by statute, protect himself against 
an illegal assessment. An intolerable situation would be pres- 
ented if the person charged with the duty of collecting could be 
prohibited from making an  assessment, leaving the person 
charged with liability the privilege of determining when and 
how the question should be settled. 

Two methods are prescribed for the taxpayer's protection. 
The first requires the taxpayer to  pay the amount asserted to be 
owing under protest; and when so paid, he may then maintain 
an action against the State to recover. G.S. 105-267. Historically 
this method has been available to taxpayers for more than 
half a century. Rev. 1905, Sec. 2855. 

The remedy afforded by G.S. 105-267 may a t  times place an 
undue burden on the taxpayer. The Legislature of 1955 took 
recognition of that fact and broadened the provisions by which 
the taxpayer might have his liability determined. 

It found ready a t  hand an appropriate instrument fashioned 
by the Legislature of 1953, now incorporated as Article 33 of 
Ch. 143 of the General Statutes. The 1953 statute permits judi- 
cial review of any decision rendered by an  administrative agency 
in a proceeding in which the legal rights of specific parties are 
determined after an  agency hearing. G.S. 143-306. 

Manifestly this statute contemplated a quasi-judicial hearing 
in which the parties were permitted an opportunity to offer evi- 
dence and a decision rendered applicable to a specific factual 
situation. In re  Berman, 245 N.C. 612, 97 S.E. 2d 232. 

It does not authorize the filing of a petition in the Superior 
Court seeking an  advisory opinion on the correctness of an ex- 
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ecutive interpretation of a statute. Boswell v. Boswell, 241 N.C. 
515, 85 S.E. 2d 899; Poore v .  Poore, 201 N.C. 791, 161 S.E. 532; 
In  re  Eubanks, 202 N.C. 357, 162 S.E. 769; Person v. B w d  
of State Tax Comrs., 184 N.C. 499, 115, S.E. 336; Goldsmith v .  
United States Board of Tax Appeals, 270 U.S. 117, 70 L. ed. 
494; 42 Am. Jur. 590. 

The 1955 Legislature gave a person charged with tax liability 
the benefit of this statute. Ch. 1350, S.L. 1955. When the Com- 
missioner has determined a tax liability exists, the person as- 
sessed may now, without the payment of the tax so assessed, 
apply to the Tax Review Board for a determination of his tax 
liability. G.S. 105-241.2. The procedure for this method of de- 
termining tax liability is set out in detail in the statute. The 
Board, after a review of the factual situation and the applica- 
tion of the statute to that situation, renders its decision. If not 
satisfied with the decision of the Tax Review Board, an appeal 
may be taken by complying with statutory procedure and with- 
out the payment of the tax. This appeal is to the Superior Court. 
G.S. 105-241.3. The jurisdiction thus conferred on the Superior 
Court is not original but appellate. 

Having taken advantage of the opportunity for a review by 
the Tax Review Board, the person assessed may, if he so elects, 
abandon the process of administrative review and seek relief 
from the Superior Court under its original jurisdiction. G.S. 
105-241.4. Of course, if he asks the Superior Court to exercise 
its original jurisdiction he must, as a condition precedent there- 
to, pay his tax under protest and sue to recover as provided by 
GS. 105-267. 

I t  is immaterial whether the Superior Court determine the 
taxpayer's liability in an action originally instituted in that 
court or as an appellate court. The taxpayer is permitted in  
either event to review the judgment by appeal to this Court. 
G.S. 105-241.4. 

The judgment sustaining the demurrer is 
Affirmed. 

STATE v. JOSEPH JOHNSON 

(Filed 27 November, 1957) 

Criminal Law 8 15: Indictment and Warrant 8 11%-Defendant waives any 
irregularity in issuance of warrant by failing to object in apt time. 

A warrant charging every essential element of the offense was 
issued by a municipal recorder's court, and upon the hearing the cause 
was transferred to the county recorder's court upon defendant's plea 
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STATE v. JOHNSON. 

in abatement to the jurisdiction of the municipal recorder's court. De- 
fendant was tried in the county recorder's court and in the superior 
court on appeal upon the original warrant. Held: Defendant, by mak- 
ing no plea in abatement or objection to the jurisdiction in either the 
county recorder's court or the superior court, waives the right to ob- 
ject to any irregularity in the issuance of the warrant, and his plea 
in abatement in the Supreme Court on further appeal cannot be sus- 
tained. 

APPEAL by defendant from Seawell, J., June Term 1957 of 
JOHNSTON. 

This is a criminal action. Originally, the defendant was 
charged in a warrant issued by the clerk of the Municipal Re- 
corder's Court of Smithfield, North Carolina, on 14 October 
1956, "that a t  and in said county, on or about the 14th day of 
October, 1956, Joseph Johnson did unlawfully and wilfully op- 
erate a motor vehicle on the State highways of North Carolina: 
(1) in a careless and reckless manner without due regard to  the 
rights and safety of others; (2) while under the influence of 
intoxicants or narcotics," etc. 

When this cause came on for hearing in the Municipal Re- 
corder's Court of Smithfield, the defendant entered a plea in 
abatement on the ground that  said court had no jurisdiction of 
the person of the defendant or  of the cause of action because 
the offense charged was committed a distance of more than five 
miles from Smithfield. The defendant alleged in his verified mo- 
tion that  the Recorder's Court of Johnston County had jurisdic- 
tion of the offense and the person and was, therefore, the proper 
court to  t r y  the case, and prayed the court to transfer the case 
to  said court for trial. The motion was allowed and the case 
was so transferred on 29 October 1956. 

The defendant was tried in the Recorder's Court of Johnston 
County on 28 February 1957 on the original warrant and con- 
victed as charged. From the judgment entered he appealed to 
the Superior Court. The State placed the defendant on trial in 
the Superior Court, upon the original warrant, on the drunken 
driving charge only. After hearing the evidence, argument of 
counsel, and the charge of the court, the jury returned a ver- 
dict of guilty. 

From the judgment imposed the defendant appeals, assigning 
error. 

Attorney General Patton, Assistant Attorwe9 General B w  
ton, Assistant Attorney General McGalliard, Assistamt Attorney 
General Behrends for the State. 

E. R. Temple for defendant. 
DENNY, J. The defendant takes the position in this Court, for 

the first time, that  the judge of the Recorder's Court of Smith- 
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field committed error in not sustaining his plea in abatement and 
dismissing the case, instead of transferring i t  to the Recorder's 
Court of Johnston County for trial as requested by him in his 
motion. Consequently, he insists that  his plea in abatement in- 
terposed in this Court should be allowed and the action dis- 
missed. 

The warrant upon which the defendant was tried in the Re- 
corder's Court of Johnston County and in the Superior Court, 
sufficiently charged the offenses for which he was tried. More- 
over, i t  is disclosed by the record that  the offenses charged were 
committed within the territorial jurisdiction of the Recorder's 
Court of Johnston County. Furthermore, there is nothing on 
the face of the warrant to indicate otherwise. The defendant 
entered no plea in abatement in the Recorder's Court of John- 
ston County but instead entered a plea of not guilty and went 
to  trial on the warrant as issued by the Municipal Recorder's 
Court of Smithfield. From his conviction and the judgment im- 
posed in that  court, he appealed to  the Superior Court where he 
was tried only upon the charge of drunken driving. He inter- 
posed no plea in abatement in the Superior Court, but entered a 
plea of not guilty and again went to trial on the original war- 
rant. 

Here, a s  in the case of S. v. Doughtie, 238 N.C. 228, 77 S.E. 
2d 642, the defendant makes no contention that  the warrant fails 
to charge the criminal offense for which he  was tried, or that  the 
punishment imposed by the court is in excess of that  authorized 
by law for driving a motor vehicle upon the public highways of 
the State while under the influence of intoxicating liquors or 
narcotics. 

I n  the last cited case, the defendant contended that  the war- 
rant  issued in the Trial Justice's Court, on which he was bound 
over t o  the  Recorder's Court of Edgecombe County, was abso- 
lutely void. He was tried upon the warrant in the Recorder's 
Court and found guilty. From the judgment imposed he ap- 
pealed to  the Superior Court where he was again tried on the 
original warrant and convicted. The defendant excepted to the 
judgment entered and appealed to  the Supreme Court. This 
Court, speaking through Parker, J., said: "The defendant by 
his general appearance in the Trial Justice's Court and the Re- 
corder's Court and his plea of guilty in the Superior Court 
waived irregularity, if any, in the issuance of the warrant or  
any objection predicated upon any irregularity in the warrant, 
provided the warrant charged every element of an  assault with 
a deadly weapon. S. v. H a m s ,  213 N.C. 648, 197 S.E. 142; S. v. 
Abbott,  218 N.C. 470, 11 S.E. 2d 539; S. v. Turner, 170 N.C. 
701,86 S.E. 1019; 8. v. Cde, 150 N.C. 805, 63 S.E. 958; People v. 
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Jury, 252 Mich. 488, 233 N.W. 389. * * * Any defect in the proc- 
ess by which a defendant is brought into court may be waived 
by him by appearing before the court having jurisdiction of the 
case. S. v. Turner, supm; S. v. Cale, supra. The defendant may 
waive a constitutional right relating t o  a mere matter of prac- 
tice or procedure. Miller v. State, 237 N.C. 29, 74 S.E. 2d 513. If 
the law were otherwise, a defendant could take his chance of ac- 
quittal on a trial on the merits and, if convicted, contend that  
he was not in court." 

In  the case of S. v. Harris, 213 N.C. 648, 197 S.E. 142, the 
defendant was convicted in the Municipal Court of the City of 
High Point of operating a motor vehicle upon the public high- 
ways of the State while under the influence of intoxicating liq- 
uor. He appealed to the Superior Court and upon a trial de novo 
was again convicted and appealed to  the Supreme Court. The 
defendant assigned as error the refusal of the court below to 
allow his motion in arrest of judgment for the reason that  the 
warrant was not signed by a proper officer. It appears from 
the record that  the defendant entered a general appearance both 
in the Municipal Court and in the Superior Court. In overruling 
the assignment of error, this Court said: "Such an appearance 
was a waiver by the defendant of any objection predicated upon 
any irregularity in the warrant." 

In  S. v. Turner, 170 N.C. 701, 86 S.E. 1019, the defendant was 
convicted in the Municipal Court of High Point for having liquor 
in his possession for the purpose of sale, and he appealed to  the 
Superior Court. I n  the Superior Court he moved to quash the 
proceeding on the ground that  the officer who issued the warrant 
had no authority to do so. The defendant was again found guilty 
and made the same motion in arrest of judgment. This Court 
said: "There is no defect here in the charge of the offense, and 
the defendant waived any objections to the regularity of the 
process by which he had been brought into court by appearing 
generally in the municipal court and going to trial." 

Likewise, in S. v. Cale, 150 N.C. 805, 63 S.E. 958, the warrant 
of the justice was unsigned and the deputation of the special 
officer was unwritten. The statute, in express terms, requires 
the one (Revisal Sec. 3158, now G.S. 15-20) to be written and 
by fa i r  intendment would seem to so require the other (Revisal 
Sec. 935, now G.S. 151-5). Speaking for the Court, Hoke, J., 
later C. J., said : "When considered in reference to process by 
which a defendant may be brought into court on a criminal 
charge, they may be waived by him, and if a defendant volun- 
tarily appears or is forcibly brought before a court having juris- 
diction to  hear and determine the cause, and such court does 
hear and decide it, whatever may be the rights of the defendant 
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against the officers, in the absence of other objection, the defects 
suggested in the process do not in any way affect the validity 
of the judgment rendered." (Emphasis added.) 

In  the case of S. v. Oliver, 186 N.C. 329, 119 S.E. 370, the 
defendant was indicted for false pretense in New Hanover 
County. After the indictment had been returned, the defendant 
appeared in court and made a motion for a continuance. The 
motion was granted and the case set for trial on a day certain 
a t  the next term. A plea in abatement was filed on the date set 
for the trial on the ground that the offense, if committed, was 
committed in Sampson County and not New Hanover. This Court 
said, "By procuring the order of continuance, and thereby sub- 
mitting himself to the jurisdiction of the court, the defendant 
waived his right to insist upon a plea in abatement." 

It is prescribed by G.S. 15-134 that in the prosecution of all 
offenses i t  shall be deemed and taken as true that the offense 
was committed in the county in which by the indictment it is 
alleged to have taken place, unless the defendant shall deny the 
same by plea in abatement. 

This Court stated in S. v. Williamson, 81 N.C. 540, "The want 
of an averment of a proper and perfect venue is not fatal to a 
bill of indictment where much greater strictness is required than 
in forms used before a justice, and still less should be deemed 
essential to the sufficiency of a warrant." S. v. Francls, 157 N.C. 
612, 72 S.E. 1041. 

In light of our decisions, we hold that since the defendant did 
not enter a plea in abatement in either the Recorder's Court of 
Johnston County or in the Superior Court, but instead entered 
a plea of not guilty in these respective courts, and went to trial 
on the warrant, he waived any defect or irregularity therein and 
is bound by the judgment from which he now appeals. 

In the trial below we find 
No error. 

STATE v. EDWARD COLLINS, JR. 

(Filed 27 November, 1957) 

1. Automobiles 8 71: Criminal Law 5 38- 
Testimony of an officer that when he apprehended defendant some 

45 minutes after the accident in question defendant was in a sordid, 
drunken condition, and testimony of an expert, based upon a blood test 
taken while defendant was still in the custody of the officer, that de- 
fendant was intoxicated, held not too remote in point of time and was 
competent. 
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2. Automobiles 8 72-Evidence of defendant's guilt of driving on a public 
highway while under the influence of a n  intoxicant held sufficient. 

Evidence tending to show that  defendant drove his automobile on the 
left side of the highway, crashing into a vehicle being operated in 
the opposite direction, which had two wheels off the highway on its 
right side of the road, together with testimony that  defendant was in 
a sordid and drunken condition when apprehended by the officer some 
45 minutes after the collision, together with other evidence in the 
case, considered in the light most favorable to the State, is held suffi- 
cient to overrule defendant's motion to nonsuit in a prosecution for 
driving upon a public highway while under the influence of intoxicat- 
ing liquor. G.S. 20-138. 

APPEAL by defendant from Olive, J., May Criminal Term 1957 
of GUILFORD, Greensboro Division. 

Criminal prosecution upon two warrants: one, charging the 
defendant with operating an automobile upon a highway within 
the State, while under the influence of intoxicating liquor, a vio- 
lation of G.S. 20-138, and the other, apparently charging him 
with a violation of G.S. 20-166 (c)--duty to stop in event of acci- 
dent: accident reports-, heard upon appeal by the defendant 
from a judgment holding him guilty in both cases and imposing 
punishment upon him in the Municipal County Court of the Clty 
of Greensboro. 

The defendant entered a plea of Not Guilty in both cases. 
At the close of the State's case, the court sustained defend- 

ant's motion for a judgment of nonsuit on the warrant appar- 
ently charging a violation of G.S. 20-166 (c) , and overruled his 
motion for judgment of nonsuit on the warrant charging him 
with driving an automobile while under the influence of intox- 
icating liquor. The warrant apparently charging a violation of 
G.S. 20-166 (c) is not in the record. I t  is referred to as a hit and 
run warrant. 

The jury returned a verdict of Guilty as charged in the war- 
rant charging defendant with driving an automobile upon a 
highway within the State, while under the influence of intox- 
icating liquor. 

From the judgment imposed, defendant appeals. 

George B. Patton, Attorney General, and Kenneth Wooten, Jr., 
Assistant Attorney General, for the State. 

Elreta Melton Alexander for defendant, appellant. 

PARKER, J. The State's evidence-the defendant offered none 
-shows these facts: 

About 1 1 : O O  p.m., or a little earlier, on 26 December 1956, 
James Robert Ore was driving an automobile about 15 or 20 
miles an hour in a northerly direction on Church Street approx- 
imately one-half mile north of Greensboro. He first noticed the 



246 IN THE SUPREME COURT. [247 

STATE v. COLLINS. 

automobile driven by the  defendant, which was meeting him, 
about a city block away. Defendant's automobile was coming 
over on Ore's side of the highway. Ore pulled his two wheels off 
the highway, and defendant's automobile hit his automobile, and 
knocked i t  off the highway over into a ditch. Defendant's auto- 
mobile went about 30 feet beyond Ore's automobile. Ore got out 
of his automobile, and went to the defendant's automobile. The 
defendant had been thrown out of his automobile, and Ore picked 
him up. Defendant was holding his head: he seemed like a per- 
son who was hurt. He smelt no alcohol on defendant's breath. 
Ore asked him if he wanted him to carry him to a doctor. He 
replied, No. Ore left to  call an  officer. The officer came t o  the 
scene in about 15 minutes, and the defendant was gone. 

I n  response to a call State Highway Patrolman W. F. Clay 
arrived a t  the scene of the collision about 11:20 p.m. He  saw 
Ore there. A taxicab passed the scene of the collision a t  11:45 
p.m. The patrolman got in his automobile, and stopped the taxi- 
cab about a half mile north of the scene. The defendant was in 
the taxicab. The defendant had a strong odor of alcohol on his 
breath, and had urinated in his pants. His speech was incoherent, 
and he was unable to stand without assistance. He walked with 
a stagger. In  the opinion of the officer, he was drunk. Defendant 
said he had had nothing to drink, and was trying to get home 
in the taxicab. The officer saw no cuts, bruises or abrasions on 
defendant's head. Defendant said his head was not hurting. De- 
fendant told the officer he was driving the automobile that  col- 
lided with Ore's automobile. The officer explained the blood test 
system to  defendant, and asked him if he would like to have 
one. The defendant said that  he would. 

R. B. Davis, Jr . ,  a t  the defendant's request, drew blood from 
the defendant a t  12:15 a.m. the same night. At the trial defend- 
ant's counsel stated to  the court "for the record, we will admit 
that  Mr. Davis is an expert in any field that  the Solicitor desires 
to qualify him." The court held that  R. B. Davis, Jr . ,  was an  
expert as a "clinical technologist, chemist, toxicologist and hema- 
tologist." Davis testified that  the results of the test of defend- 
dant's blood showed the presence of .22% alcoholic concentration 
in the blood of defendant, and that  in his opinion defendant was 
under the influence of alcohol. 

The defendant's assignments of error as to the evidence a re  
without merit, and are  overruled. 

The defendant assigns as error the failure of the court to 
allow his motion for judgment of nonsuit, and relies on S. v. 
Hough, 229 N.C. 532, 50 S.E. 2d 496. The facts in that  case are  
distinguishable from the facts here. I n  the Hough case all the  
evidence as to whether or not the defendant was guilty of the 
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same offense as in the instant case came from officers who 
reached the scene of the wreck 25 or 30 minutes after it oc- 
cured. The Court said: "If the witnesses who observed the de- 
fendant immediately after  his accident, were unable to tell 
whether or not he was under the influence of an intoxicant or 
whether his condition was the result of the injuries he had just 
sustained, we do not see how the jury could do so." 

We held in S. v. Kelly, 227 N.C. 62, 40 S.E. 2d 454, which was 
a prosecution for drunken driving, that  evidence that  defendant 
was found intoxicated a t  his place of business some 12 or 14 
hours after the time of the offense charged, without evidence 
that  the defendant was continuously intoxicated during this 
time, was incompetent as evidence. We have also held in Raynor 
v. R. R., 129 N.C. 195, 39 S.E. 821, that  evidence that a passenger 
was drunk a t  3:45 in the afternoon is inadmissible to  corrobo- 
rate evidence that  he was drunk a t  11 :00 o'clock in the forenoon. 
S. v. Smith, 240 N.C. 99, 81 S.E. 2d 263, was a prosecution for 
drunken driving. A State Highway Patrolman reached the scene 
of the accident about 10 minutes after  it occurred, and testified 
that  in his opinion the defendant was intoxicated. This Court 
held the evidence made out a case for the jury. 

S. v. Barham, 244 N.C. 80, 92 S.E. 2d 434, is a case in which 
a P e r  Czwium Opinion was written. The evidence is not set forth 
in the opinion. An examination of the record on file in the 
Clerk's Office shows these facts : State Highway Patrolman Rob- 
er t  R. East testified that  his investigation disclosed that  the 
wreck occurred a few minutes after 8 :00 o'clock p.m. He reached 
the scene of the wreck about 9:00 o'clock p.m., 15 minutes after  
he received a call. There he saw two wrecked cars and the de- 
fendant. In  the opinion of the officer the defendant was very 
much under the influence of intoxicating liquor. The defendant 
told the officer he had had nothing to drink, and was driving the 
car. The door of the defendant's car was open, and a bottle of 
whisky was lying on the ground near the right-hand door of his 
car. Defendant said he knew nothing about this whisky. W. 0. 
Nuckles, a Police Officer of the Town of Wake Forest, arrived 
a t  the scene after Mr. East  did. In his opinion the defendant was 
under the influence of intoxicating liquor. The State had only 
two witnesses: the defendant offered no evidence. The Court 
held that  the evidence was sufficient to support the defendant's 
conviction of driving an  automobile on the highways of the 
State, while under the influence of intoxicating liquor. 

In Commonzuealth v. Lyseth, 250 Mass. 555, 146 N.E. 18, the 
defendant was convicted of operating an automobile while under 
the influence of intoxicating liquor. The Court said: 
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"The only statement in the record as to the testimony is, 
that in addition to other evidence there was evidence that 
the defendant when seen by the witnesses a t  the place of 
the accident within half an hour thereafter, was under the 
influence of intoxicating liquor. We accordingly assume the 
jury could find, that the charge in the complaint had been 
proved." 

The State's evidence shows that the defendant drove his au- 
tomobile over on Ore's side of the highway, and crashed into 
Ore's automobile, when Ore had two wheels of his automobile 
off the highway. Some 45 minutes later defendant passed the 
scene of the wreck in a taxicab. He was stopped by Patrolman 
Clay, who testified he was in a sordid, drunken condition. De- 
fendant told the Patrolman he was trying to get home. Consid- 
ering this evidence, and the other evidence, in the light most 
favorable to the State, and giving to the State the benefit of 
every reasonable inference which may fairly be drawn from the 
evidence, (8. v. Kelly, 243 N.C. 177, 90 S.E. 2d 241), the evi- 
dence of defendant's intoxication was not too remote in point 
of time, or too speculative, to permit a legitimate inference 
that the defendant was under the influence of intoxicating liquor 
a t  the time of the collision of his automobile with Ore's auto- 
mobile. The evidence was sufficient to carry the State's case 
to the jury, and the court properly overruled his motion for 
judgment of nonsuit. 

The defendant's assignments of error to the charge have 
been considered, and are  overruled. 

No error of law is shown sufficient to justify a new trial. 
No Error. 

STATE v. EDWARD COLLINS, JR.  

(Filed 27 November, 1957) 

1. Criminal Law 88 135, 143- 
Where the defendant accepts conditions under which sentence is  

suspended and undertakes to comply with such conditions, he cannot, 
a f te r  his breach of the conditions, challenge their validity. 

2. Criminal Law § 135- 
Upon conviction of defendant fo r  driving on a public highway while 

under the influence of intoxicating liquor, suspension of execution of 
a road sentence on condition tha t  defendant not be convicted of a 
similar offense for  a period of three years, is not unreasonable o r  fo r  
a n  unreasonable length of time. 
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Order putting into effect a suspended sentence for condition broken 
is punishment for the offense of which defendant had been convicted, 
and not for his breach of conditions of suspension. 

APPEAL by defendant from Olive, J., May Criminal Term 
1957 of GUILFORD, Greensboro Division. 

Appeal by defendant from a judgment putting into effect 
a suspended sentence. 

George B. Patton, Attorney General, and Kenneth Wooten, 
Jr., Assistant Attorney General, for  the State. 

Elreta Melton Alexander for  defendant, appellant. 

PER CURIAM. At  the November Term 1955 of the Guilford 
County Superior Court, Greensboro Division, Judge L. Richard- 
son Preyer Presiding, the defendant pleaded guilty to a bill 
of indictment charging him with being the driver of an  auto- 
mobile involved in an accident resulting in injury t o  Charlotte 
M. Donohoe, and with failing to  stop said automobile a t  the 
scene of such accident, et cetera, a violation of G.S. 20-166. 
The judgment of the court was that  the defendant be confined 
in  the common jail of Guilford County for a term of six months, 
t o  be assigned to work under the supervision of the State High- 
way and Public Works Commission. By consent of defendant 
in open court, this road sentence was suspended for a period 
of three years on certain conditions, one of which was that  he 
be not convicted of a similar offense, and particularly of driving 
an  automobile while under the influence of intoxicating liquor, 
for a period of three years. Judge OLIVE found as a fact that  
a t  the May Criminal Term 1957 of the Superior Court of 
Guilford County, Greensboro Division, over which he was the 
presiding judge, the defendant was convicted by a jury of 
driving an  automobile upon a highway within the State, while 
under the influence of intoxicating liquor, and that  defendant 
had violated the condition of the suspended sentence of Judge 
PREYER in respect to drunken driving within a period of three 
years from the November Term 1955 of the Guilford County 
Superior Court, Greensboro Division. Whereupon, Judge OLIVE 
activated Judge PREYER'S six months road sentence against 
the defendant. The defendant appealed the case of his con- 
viction for drunken driving a t  the May Term 1957 of the 
Superior Court of Guilford County, Greensboro Division, to  
the Supreme Court, and the Supreme Court on this day has 
found no error in that trial, ante, 244. 

The defendant consented to, and accepted the conditions 
upon which the road sentence was suspended by Judge Preyer, 
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and having undertaken to comply with them, he cannot, after  
his failure to  do so, challenge their validity now. S. v. Hen- 
derson, 207 N.C. 258, 176 S.E. 758; S. v. Anderson, 208 N.C. 
771, 182 S.E. 643; S. v. Pelley, 221 N.C. 487, 20 S.E. 2d 850. 

The condition in Judge Preyer's judgment that  the defend- 
ant  be not convicted of a similar offense, and particularly for 
driving under the influence of intoxicating liquor, for a period 
of three years was not unreasonable or for an  unreasonable 
length of time. S. v. Wilson, 216 N.C. 130, 4 S.E. 2d 440; S. v. 
Miller, 225 N.C. 213, 34 S.E. 2d 143; S. v. Gibson, 233 N.C. 
691, 65 S.E. 2d 508. 

When Judge Olive put into effect the road sentence of Judge 
Preyer, he imprisoned the defendant for his breach of the 
criminal law. G.S. 20-138; S. v. Simmington, 235 N.C. 612, 70 
S.E. 2d 842. 

The judgment of Judge Olive is (S. v. Simmington, supra) 
Affirmed. 

CARLTON H. W I S E  v. MARION LODGE 

(Filed 27 November, 1957) 

1. Automobiles !j 25- 

The fact  t h a t  a n  automobile is being operated a t  less than the stat- 
utory maximum does not relieve the operator of the duty to reduce speed 
when special hazards exist with respect to pedestrians, traffic o r  
weather conditions, G.S. 20-141 ( a ) ,  ( c ) ,  and a speed of 35 to 40 miles 
per hour on a highway covered with ice and snow may be excessive 
under the conditions. 

2. Automobiles !j 13- 

I t  is not negligence per  se to  drive a n  automobile on a highway 
covered with snow or ice, but the driver of a vehicle under such con- 
ditions must exercise care commensurate with the danger to keep his 
vehicle under control so a s  not to  cause injury to  another vehicle o r  
a n  occupant thereof by skidding into it. 

3. Same- 
While the skidding of a n  automobile is not in itself evidence of 

negligence, if i t  is made to appear t h a t  the skidding was  caused by 
the failure of the driver to  exercise reasonable precaution under con- 
ditions and a t  a time when skidding of the car is probable in the ab- 
sence of such precaution, such skidding may be evidence of negligence. 

4. Automobiles g 41j- 

Evidence tending to show tha t  defendant was driving on a high- 
way covered with ice and snow, t h a t  she was  aware of the  condition 
of the highway and was driving a t  a speed of 35 to 40 miles per hour 
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under conditions from which she could, in the exercise of reasonable 
care, have foreseen that  the speed of her car without chains made 
the skidding of her automobile probable, and tha t  her car  skidded into 
the car being driven in the  opposite direction by plaintiff on his r ight  
side of the highway, is held to  take the issue of negligence to  the jury. 

APPEAL by plaintiff from Stevens, J., March Term 1957 of 
NASH. 

Civil action to recover damages for personal injuries and 
damages to an  automobile. 

Upon motion of the defendant, American Security Insurance 
Company was made a party defendant to the action, and has 
filed a pleading alleging i t  has paid to plaintiff the sum of 
$907.97 by reason of the terms of the contract of insurance 
between them, and as to this amount i t  is subrogated to the 
rights of plaintiff. 

From a judgment of nonsuit entered a t  the close of plaintiff's 
evidence, plaintiff appeals. 

Battle, Window & Merrell for  plaintiff, appellant. 
S. L. Arrington for  defendant, appellee. 

PARKER, J. Plaintiff's evidence tends to show the following 
facts: About 7:45 a.m. on 24 January 1956 plaintiff was driv- 
ing his automobile in a northerly direction on his right-hand 
side of U. S. Highway 301, approximately eight miles north 
of Weldon, North Carolina. At  the same time the defendant 
was driving her automobile in a southerly direction on her 
right-hand side of the same highway about the same distance 
north of Weldon. The weather was very cold, and the highway 
was covered with ice. Snow had fallen the night before, and 
was falling slightly a t  the time of the collision. The Highway 
Commission had done nothing to reduce the danger from ice 
on the highway. The hard-surfaced portion of the highway 
was twenty-two feet wide with shoulders ten feet wide on each 
side, which were hard frozen. Plaintiff was travelling slightly 
upgrade, and the defendant was travelling slightly downgrade. 
Neither automobile had chains. 

When plaintiff first saw defendant's automobile, i t  was in 
the proper place in her lane, and her speed was approximately 
35 to 40 miles an  hour. Her automobile was 70 to 100 feet 
away, when plaintiff first saw it. At that time plaintiff was 
going 20 to 25 miles an hour in his right-hand lane of the 
highway. He told a patrolman the defendant was going 30 
to 35 miles an hour, when he first saw defendant's automobile. 
Plaintiff testified : 

"I saw the approaching car and first really noticed i t  when 
i t  began to skid and veered in my direction. The farther i t  
come the more it skidded in my direction. I t  appearing that  
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there would be a collision, I took my foot off the accelerator. 
I did not apply brakes because I knew if I did I would be- 
gin skidding. I put my car in low gear to slow i t  down to 
keep from skidding and veered slightly t o  the right. I did 
not take to the shoulder of the road because i t  was slushy 
and icy and there was a drop beyond the shoulder., When 
the cars came together I was considerably to the r ~ g h t  of 
the center line. Her car from the front of the front door 
forward was in my right-hand lane, or the east side of ;the 
highway, the right-hand lane going north. Before the Im- 
pact, her car was going southerly, angling toward me all 
the time. I could not tell whether i t  was under control. I 
did not a t  any time cross the center line into her lane." 

The defendant told a State Highway Patrolman that her 
automobile started skidding on the ice, and she lost control. 
She also told him she applied her brakes. 

In the collision plaintiff and defendant suffered personal in- 
juries, and their automobiles were damaged. 

G.S. 20-141 establishes the maximum speed at  which motor 
vehicles are permitted to travel lawfully on the highways of 
the State, in a business district, in a residential district, and 
in other places. Section (a )  of this statute provides "no person 
shall drive a vehicle on a highway a t  a speed greater than is 
reasonable and prudent under the conditions then existing." 
Section (c) of the same statute reads: "The fact that the 
speed of a vehicle is lower than the foregoing limits shall not 
relieve the driver from the duty to decrease speed . . . when 
special hazard exists with respect to pedestrians or other traffic 
or by reason of weather or highway conditions, and speed shall 
be decreased as may be necessary to avoid colliding with any 
person, vehicle, or other conveyance on or entering the high- 
way, and to avoid causing injury to any person or property 
either on or off the highway, in compliance with legal require- 
ments and the duty of all persons to use due care." 

This Court said in Sowers v. Marley, 235 N.C. 607, 70 S.E. 
2d 670: "The speed of a motor vehicle may be unlawful, how- 
ever, under the circumstances of a particular case, even though 
such speed is less than the definite statutory limit prescribed 
for the vehicle in the place where i t  is being driven." 

One is not negligent per se in driving an automobile on a 
highway covered with snow or ice. Linden v. Miller, 172 Wis. 
20, 177 N.W. 909, 12 A. L. R. 665. 

However, the driver of an automobile on a highway covered 
with ice or snow must exercise care commensurate with the 
conditions existing to  keep it  under control so as not to cause 
injury to  another automobile, or an occupant thereof, on the 
highway by skidding into it. 5A Am. Jur., Automobiles and 
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Highway Traffic, Sec. 341; Anno. 58 A. L. R., p. 278 et seq., 
where many cases are cited. 

In Webb v. Smith, 176 Va. 235, 10 S.E. 2d 503, 131 A. L. R. 
558, the Court said: "The ice on the hard surface was a con- 
dition known to the operator of each vehicle, and each was 
charged with the duty to take care and caution in the operation 
of his vehicle proportionate to  the known and obvious dangerous 
condition of the highway." 

The skidding of an automobile is not in itself, and without 
more, evidence of negligence. Coach Co. v. Burrell, 241 N.C. 
432, 85 S.E. 2d 688; Mitchell v. Melts, 220 N.C. 793, 18 S.E. 
2d 406; Springs v. Doll, 197 N.C. 240, 148 S.E. 251. 

But the skidding of an automobile may be evidence of negli- 
gence, if i t  appears that i t  was caused by a failure to exercise 
reasonable precaution to avoid it, when the conditions a t  the 
time made such a result probable in the absence of such pre- 
caution. Coach Co. v. Burrell, supra; Williams v. Thomas, 219 
N.C. 727, 14 S.E. 2d 797; Waller v. Hipp, 208 N.C. 117, 179 
S.E. 428; Butner v. Whitlow, 201 N.C. 749, 161 S.E. 389; 5A 
Am. Jur., Automobiles and Highway Traffic, Sec. 341; Blash- 
field Cyc. of Automobile Law and Practice, Per. Ed., Vol. I, 
p. 680. 

Viewing the evidence in the light most favorable to the plain- 
tiff, as  we are required to do on a motion for judgment of 
nonsuit, i t  permits the legitimate inference that the skidding 
of defendant's automobile was caused by her failing to exer- 
cise due care in the operation of her automobile commensurate 
with the known and obvious dangerous condition of the highway, 
in that she was driving it without chains on a highway covered 
with ice a t  a speed of approximately 35 to 40 miles an  hour, 
that such speed was greater than was reasonable and proper 
under the conditions then existing, and that she in the exercise 
of reasonable care might have foreseen that the ice on the 
highway and the speed of her automobile without chains made 
the skidding of her automobile probable, and that from such 
skidding consequences of a generally injurious nature might 
be expected. 

The evidence presents a case for a jury. The judgment of 
nonsuit is 

Reversed. 

STATE v. CHARLES JORDAN 
(Filed 27 November, 1957) 

1. Criminal Law 1 121- 
Where the indictment is fatally defective, the Supreme Court will 

arrest the judgment ez mero motu. 
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2. Indictment and Warrant  § 9- 
An indictment fo r  a statutory offense which follows the  language of 

the s tatute  is sufficient only when the language of the  s tatute  charges 
each essential element of the offense, and if the s tatute  fails to  do 
this, the indictment must supplement the language of the  s tatute  by 
other allegations which explicitly and accurately set for th every 
essential element. 

3. Escape !j 2- 
An indictment for  escape or  attempted escape must specify whether 

defendant was serving a sentence for  a misdemeanor o r  a felony a t  
the time, regardless of whether the escape is alleged t o  be a first or 
second offense, G.S. 148-45, and must allege, inter alia, the lawfulness 
of the custody of the defendant or facts from which the lawfulness 
of the custody appears. 

4. Criminal Law 121- 

Arrest  of judgment fo r  fa ta l  defect in the indictment does not bar  
fur ther  prosecution if the  solicitor deems i t  advisable. 

APPEAL by defendant from Bickett, J., June Special Term, 
1957, of WAKE. 

The trial was on a bill of indictment charging that  defendant 
on January 9, 1957, "did unlawfully, wilfully and feloniously 
escape and attempt to escape from the State Prison System, 
said prisoner having been previously convicted of escape, against 
the form of the statute in such case made and provided and 
against the peace and dignity of the State." 

There was a verdict of guilty. Judgment, imposing a sentence, 
was pronounced. Defendant excepted and appealed. 

Attorney-General Patton and Assistant Attorney-General Love 
for the State. 

Taylor & Mitchell and George R. Greene for defendant, 
appellant. 

BOBBITT, J. I t  appearing upon the face of the record that  
the bill of indictment is fatally defective, this Court, of i ts  
own motion, arrests the judgment. S. v. Lucas, 244 N.C. 53, 
92 S.E. 2d 401, and cases cited. 

The indictment charges that  defendant escaped on January 
9, 1957, from the State prison system, and that  "said prisoner 
(had) been previously convicted of escape." No averment pur- 
ports to  answer any of these questions: Who had custody of 
defendant when the alleged escape on January 9, 1957, occurred? 
Was defendant then serving a sentence imposed upon con- 
viction of a criminal offense? If so, by what court, and on what 
charge, had defendant been convicted and sentenced? Was 
the charge a misdemeanor o r  a felony? When, and in what 
court, was he convicted of the alleged prior escape? Did such 
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conviction relate to  an  escape from the State prison system? 
When the prior escape occurred, was he then serving the same 
sentence as  that  for which he was in custody on January 9, 
1957? 

The bill of indictment purports to allege a criminal offense 
in violation of G.S. 148-45, as amended by sec. 2, ch. 279, Ses- 
sion Laws of 1955. This statute provides (1) that  "any prisoner 
serving a sentence imposed u p o n  conviction of a misdemeanor 
who escapes or attempts to escape from the State prison system 
shall for  the first such offense be guilty of a misdemeanor and, 
upon conviction thereof, shall be punished by imprisonment 
for not less than three months nor more than one year"; (2) 
that  "any prisoner serving a sentence imposed u p o n  convzc- 
t ion o f  a fe lony who escapes or attempts to escape from the 
State prison system shall for the first such offense be guilty 
of a felony and, upon conviction thereof, shall be punished by 
imprisonment for not less than six months nor more than 
two years"; and (3) that  "any prisoner convicted of escaping 
or  attempting to  escape from the State prison system who 
a t  any time subsequent to such conviction escapes or attempts 
to escape therefrom shall be guilty of a felony and, upon con- 
viction thereof, shall be punished by imprisonment for not 
less than six months nor more than three years." (Italics added.) 

True, a second escape is a felony, punishable by imprison- 
ment for not less than six months nor more than three years, 
irrespective of whether the original sentence was imposed upon 
conviction of a misdemeanor or of a felony. Even so, whether 
the original sentence was imposed upon conviction of a mis- 
demeanor or of a felony is a material fact;  for the State might 
establish guilt for the presently alleged escape but fail, for 
deficiency in the indictment or the proof, to establish the alleged 
prior escape. Compare S. v. Stone,  245 N.C. 42, 95 S.E. 2d 77. 
In  such case, the presently alleged escape would be a misde- 
meanor or a felony, thus materially affecting punishment, de- 
pending upon whether the sentence he was serving a t  the time 
of his escape was for a misdemeanor or a felony. 

An indictment following substantially the language of the 
statute is sufficient only  w h e n  it thereby charges the essential 
elements of the offense "in a plain, intelligible, and explicit 
manner." G.S. 15-153 ; S. v. Eason,  242 N.C. 59, 86 S.E. 2d 774. 
If the statutory words fail to do this, they "must be supple- 
mented in the indictment by other allegations which explicitly 
and accurately set forth every essential element of the offense 
with such exactitude as to leave no doubt in the minds of the 
accused and the court as to  the specified offense intended to 
be charged." S. v. G ~ e e r ,  238 N.C. 325, 77 S.E. 2d 917. 
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We do not undertake on this appeal to specify the exact 
averments prerequisite to a valid warrant or bill of indictment 
based on G.S. 148-45. Suffice to say, the bill of indictment on 
which defendant was tried is fatally defective. There is no 
averment of any kind, even in general terms, that the alleged 
escape of January 9, 1957, occurred while defendant was serv- 
ing a sentence imposed upon his conviction of any criminal 
offense. In order to charge the offense substantially in the la* 
gmge of G.S. 148-45, it would be necessary to allege that the 
escape or attempted escape occurred when defendant was serv- 
ing a sentence imposed upon conviction of a misdemeanor or 
of a felony, irrespective of whether the presently alleged escape 
or attempted escape is alleged to be a first or a second offense. 

The criminal offense(s) defined in G.S. 148-45 may be com- 
mitted only by a person in the custody of the State prison 
system and serving a sentence imposed upon conviction of 
a criminal offense. Compare G.S. 14-256, as amended by sec. 
1, ch. 279, Session Laws of 1955, relating to prison breach 
and escape from county or municipal confinement facilities 
or officers. 

While decision is based on the provisions of G.S. 148-45, it 
is noted that under the general law relating to criminal escape 
the indictment or warrant must allege the lawfulness of the 
custody or facts from which the lawfulness of the custody a p  
pears. S. v. Jones, 78 N.C. 420; S. v. Baldwin, 80 N.C. 390; 
30 CJS, Escape sec. 25 (b) ; 19 Am. Jur., Escape, Prison Break- 
ing and Rescue sec. 24. 

The reasons underlying the requirement that the bill of in- 
dictment allege all essential elements of the purported offense 
are summarized by Parker, J., in S. v. Greer, supm. 

I t  is noted that arrest of judgment on the ground that the 
bill of indictment is fatally defective does not bar further 
prosecution for a violation of G.S. 148-45, if the solicitor deems 
it advisable to proceed on a new bill. S. v. Lucas, supra, and 
cases cited; S. v. Eason, supra, and cases cited. 

Judgment arrested. 

RALPH FRAZIER 
RULANE GAS 

AND WIFE, MAGGIE B. FRAZIER 
COMPANY, INCORPORATED. 

(Filed 27 November, 1957) 

SUBURBAN 

1. Appeal and Error 1 38- 
Where the brief stipulates that appellant is not seeking a new trial, 

but is appealing solely on the correctness of the court's denial of 
motion to nonsuit, all other assignments of error are eliminated. 
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2. Appeal and Error 1 51- 
In passing upon exception to the court's refusal to nonsuit, both 

properly and improperly admitted evidence must be considered. 

3. Gas 1 2- 
Evidence favorable to plaintiff tending to show that he purchased a 

gas  heating system in reliance on defendant's agreement to maintain 
periodic inspection, that  defendant failed to maintain such inspection, 
together with expert opinion evidence that the fire which destroyed 
plaintiff's buildings resulted either from leaking pipes or soot in the 
burners, either of which defects would have been disclosed by adequate 
inspection, is held sufficient to overrule defendant's motion to nonsuit. 

4. Gas 8 1- 
A gas company is charged with notice of the nature of its product, 

the danger incident to its use and that precautions are necessary to 
minimize that  danger. 

5. Negligence 8 19b(4)- 
Negligence may be proved by circumstantial evidence from which 

i t  may be inferred as  the more reasonable probability, even though 
the possibility of accident may also arise on the evidence. 

APPEAL by defendant from Phillips, J., February, 1957 Term, 
WILKES Superior Court. 

Civil action to recover damages for loss of two buildings 
by fire alleged to have been caused by defendant's negligent 
failure to inspect the Rulane gas fixtures as  i t  had contracted 
to do a t  the time i t  installed them. The defendant, by answer, 
denied it installed the fixtures, or agreed to inspect or service 
them. On January 5, 1956, the fire occurred which completely 
destroyed the buildings and their contents. Timely motions for 
nonsuit were made and overruled. The court submitted four 
issues which the jury answered as indicated: 

"1. Did the defendant, by and through its duly authorized 
agent, contract and agree to regularly inspect equipment 
of the plaintiff, as alleged in the Complaint? Answer: YES. 

"2. If so, was there a breach of said duty to inspect, 
as alleged in the Complaint? Answer: YES. 

"3. Was the property of the plaintiffs injured by the 
negligence of the defendant, as alleged in the Complaint? 
Answer: YES. 

"4. What amount, if any, are the plaintiffs entitled to 
recover of the defendant? Answer : $10,000.00." 

From the judgment in accordance with the the verdict, the 
defendant appealed. 

Larry S. Moore, for defendant, appellant. 
Max F. Ferree, W. L. Osteen, W. H. McElwee, f o ~  plaintiffs, 

appellees. 
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HIGGINS, J. The following appears in the defendant's brief: 
"The appellant only appeals on the correctness of the court's 
ruling in submission of this case to  the jury and is not seeking 
a new trial." Eliminated, therefore, are all assignments of 
error except No. 5 :  That the court erred in overruling the 
defendant's motion for nonsuit. Since the only question pre- 
sented is the nonsuit, evidence both properly and improperly 
admitted must be considered. Early v. Eley, 243 N.C. 695, 91 
S.E. 2d 919; Ballard v. Ballard, 230 N.C. 629, 55 S.E. 2d 316. 

The evidence of the plaintiff tended to show that  in 1952 
Bob Day was manager of the Rulane Gas Company agency 
in North Wilkesboro. He communicated with the plaintiff, Ralph 
Frazier, during that  year relative to placing a gas heating 
system in plaintiff's chicken houses. Day testified: "After a 
couple of trips with some help from another salesman, we 
finally persuaded him (Frazier) to put in gas. The other sales- 
man was a representative from Rulane out of Winston-Salem, 
Walter Scholtz. . . . He was afraid of i t  (gas) and we assured 
him there was nothing to be afraid of, that  inspection would 
be made by me to see that  the brooders were cleaned out after 
each brood to assure that  safety." . . . The contract was "I 
was to sell the brooders to  Ralph and install the lines and 
Rulane out of Winston was going to install the bulk system . . . 
Rulane came up and ran about the last 25 feet of pipe into 
the house . . . they inspected i t  a t  that  point." Suburban Rulane 
Gas Company of Winston-Salem was to put the gas in the 
system. 

The plaintiff, Ralph Frazier, testified in substance that  he 
consented to purchase gas from the defendant; some of the 
Rulane Gas Company workmen would come and check the 
system. "They found something wrong in one of the buildings 
shortly before the fire and stopped me from using some brooders 
for a day or so, and got some pieces and fixed them up and 
let me go back to using them. . . . I bought the brooders, in- 
stallations and all from the Rulane Gas Company and Bob 
Day, and Mr. Schwartz (Scholtz) . . . they did the pipe work, 
the Rulane did . . ." 

Other plaintiffs' witnesses described the fire, the colored 
flames shooting out from the gas installations, and the hissing 
noise which accompanied the blaze. A witness found to be 
"an expert in the handling and installation of Rulane Gas" 
testified in answer to a hypothetical question that  in his opinion 
the fire was caused either by an accumulation of soot in the 
burners or a gas leak in the line from the tank to the burners, 
and that  an adequate inspection would have disclosed either 
of these defects. 
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There was evidence that  shortly before the fire the de- 
fendant had filled the tanks with Rulane gas. There was no 
evidence of inspection a t  that  time. There was evidence the 
defendant agreed to inspect and that  a proper inspection would 
have shown any accumulation of soot in the burners, or any 
defects in the pipes or hose. The expert gave as  his opinion 
the fire started either from the leaking pipes or soot in the 
burners, either of which adequate inspection would have dis- 
closed. 

The defendant's agents overcame the plaintiff's fears of 
gas by agreeing to inspect the installations. There is no evi- 
dence tha t  the pipes, hose, or burners were inspected a t  the 
time "the last brood was started" and the tank filled. A con- 
siderable interval had intervened between the removal of the 
last brood and the one just started prior to the fire. The de- 
fendant was charged with notice of the nature of its product, 
the danger incident to its use, and that  precautions were nec- 
essary to minimize that  danger. "Gas is a dangerous substance 
when i t  is not under control." Ashley v. Jones, 246 N.C. 442, 
98 S.E. 2d 667; Graham v. N. C. Butane Gas Co., 231 N.C. 
680, 58 S.E. 2d 757; Rulane Gas Co. v. Montgomery Ward & 
Co., 231 N.C. 270, 56 S.E. 2d 689. 

"A gas company is answerable in damages for negligence 
if i t  fails to use reasonable care to prevent its escape, if the 
failure is the proximate cause of injury to perons or property." 
Ashley v. Jones, supra; 24 Am. Jur. ,  Gas Companies, Secs. 
20, 21 and 22; 38 C. J. S., Gas, Secs. 40, 41 and 42. 

< 6 . . . Direct evidence of negligence is not required, but 
the same may be inferred from acts and attendant circum- 
stances, and . . . if the facts proved establish the more reason- 
able probability that  the defendant has been guilty of action- 
able negligence, the case cannot be withdrawn from the jury, 
though the possibility of accident may arise on the evidence." 
Fitxgerald v. R. R., 141 N.C. 530, 54 S.E. 391; Peterson v. 
Tidewater Power Co., 183 N.C. 243, 111 S.E. 8. "The plaintiff 
is not bound to prove more than enough bo raise a fair  pre- 
sumption of negligence on the part  of the defendant and of 
resulting injury to himself."' Hende~son z'. R. R., 159 N.C. 
581, 75 S.E. 1092. 

Taken in the light most favorable to the plaintiff, we con- 
sider the evidence sufficient to carry the case to the jury. 

No Error. 
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STATE v. EDWARD J O N E S  AND MURRAY B. BALLENGER 

(Filed 27 November, 1967) 

1. Indictment and Warrant  8 12- 
Where motion to quash the bill of indictment is not made until a f te r  

plea of not guilty, i t  i s  addressed to the discretion of the trial court 
and i ts  denial of the motion is not reviewable on appeal. 

2. Indictment and Warrant  1 9- 
An indictment fo r  a s tatutory offense which follows the language 

of the s tatute  and charges each essential element of the offense is suffi- 
cient. 

3. Indictment and Warrant  8 11- 
An indictment charging defendants with feloniously breaking and 

entering a building with intent to steal merchandise, and in a second 
count charging t h a t  defendants did feloniously steal and carry away 
merchandise of the named owner, does not charge the offenses in  the  
alternative. 

4. Criminal Law 8 162- 
Exception to the exclusion of testimony cannot be sustained when 

the record fails t o  show what  the answer of the witness would 
have been had he been permitted to answer. 

5. Burglary 8 4: Larceny 8 7- 
Circumstantial evidence taken in the  light most favorable to  the 

State  and giving i t  the benefit of every reasonable inference there- 
from, held to point unerringly to  the guilt of defendant and to be of 
sufficient probative value to support verdict of guilty of felonious 
breaking and entry and larceny of goods of the value of more than 
$100. 

APPEAL by defendant Murray Ballenger from Seawell, J., 
a t  April 1957 Criminal Term, of JOHNSTON. 

Criminal prosecution upon a bill of indictment containing 
two counts, in formal language, charging in first count that  
Edward Jones and Murray Ballenger did on December 10, 
1956, feloniously break and enter into certain building occupied 
by one Hubert Owen McLamb with intent t o  steal, take and 
carry away his merchandise, and in second count that  Edward 
Jones and Murray Ballenger did on December 10, 1956, felo- 
niously steal, take and carry away 2700 pounds of sugar and 
50 pounds of flour of the value of more than $100.00 of the 
goods of one Hubert Owen McLamb, consolidated for trial and 
judgment. 

Plea: Not guilty. 
Verdict: Both defendants are guilty as  charged. 
Judgment on the verdict: Murray Ballenger is sentenced 

to the State Prison for a term of not less than five years 
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and not more than seven years, from which judgment 
defendant Murray Ballenger appeals t o  Supreme Court 
and assigns error. 

Attorneg General Patton, Assistant Attorneys General Bru- 
ton, McGalliard and Behrends, fo r  the State. 

E. R. Temple, for  defendant appellant. 

WINBORNE, C. J. Careful consideration of the record and 
case on appeal fails to disclose error for which the judgment 
below should be disturbed. 

FIRST: "Defendants object and except to the bill of indict- 
ment as  being contrary to  law." But the record does not show 
when defendant made this objection, or on what ground i t  
i s  contended the bill of indictment is contrary to law. Indeed 
the exception is inserted after the certificate of Clerk of Superior 
Court a s  to organization of court, including indictment, plea, 
jury, verdict, judgment and appeal entries. And the assign- 
ment of error is "that the  bill of indictment is defective and 
defendant moves to quash said bill of indictment." Hence upon 
the face of the record the objection appears to  have been made 
after  verdict and judgment-and comes too late. 

Decisions of this Court are  uniform in holding that  a mo- 
tion to  quash the bill of indictment, if made after plea of not 
guilty is entered, is addressed to the discretion of the trial 
court. The exercise of such discretion is not reviewable on 
appeal. S. v. Gibson, 221 N.C. 252, 20 S.E. 2d, 51, and cases 
cited. See also S. v. Suddreth, 223 N.C. 610, 27 S.E. 2d, 623. 

Be that  a s  i t  may, the form of the first count in bill of in- 
dictment is substantially accordant with the statute, G.S. 14-54, 
under which i t  is laid, as to  essential elements and, hence, 
in conformity with the rule ordinarily applied in the decisions 
of this Court, meets the requirements of law. S. 2,. Gibson, supra, 
and cases cited. 

Moreover the objection that  both counts in the bill of indict- 
ment a re  couched in the alternative does not appear to be well 
founded, and requires no further elaboration. 

SECOND: AS to  exception No. 2, on which this assignment 
of error is predicated, that  is to sustaining objection to question 
"How many bags of sugar did you have in your store on the 
10th of December, 1956?" is untenable for two reasons-(a) 
The witness W. C. Allen, to whom the question was asked, 
had no interest in the sugar in question. Hence i t  was imma- 
terial how many bags he had in his store. (b) The case on 
appeal fails to show what the answer of the witness would 
have been had he been permitted to answer. Exception so taken 
cannot be sustained. S. v. Poolos, 241 N.C. 382, 85 S.E. 2d, 342. 
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THIRD: The exceptions 3 and 4, on which assignments of 
error of like numbers a re  based, relate to denial of defendants' 
motion for judgment as  of nonsuit aptly made. While the evi- 
dence in this respect is largely circumstantial, when taken in 
the light most favorable to the State, giving to i t  the benefit 
of every reasonable inference, as is done when considering such 
motions, it points unerringly to the guilt of defendant, and is 
of sufficient probative value to support the verdict rendered. 
Recital of the details is deemed unnecessary. 

FOURTH: The exceptions 5 and 6, to which assignments of 
error of same numbers relate, a re  formal in nature, and re- 
quire no discussion. 

Finally, the case appears to have been fairly presented to 
a jury, and in the verdict of the jury this Court finds 

No error. 

ARNOLD B. WILLIAMS v.  RICHARD JUNIOR MICKENS A N D  EMBRA 
C. MORRIS. 

(Filed 27 November, 1957) 

Automobiles § 52- 
The owner of an automobile, merely because he leaves the keys in the 

ignition switch when he parks the car in a lawful manner, may not 
be held liable for  injuries inflicted by the negligent operation of the 
vehicle by a thief who steals the car.  

APPEAL by plaintiff from iWcKeithen, S. J., July, 1957 Term, 
RANDOLPH Superior Cowt.  

Civil action to recover damages to  plaintiff's automobile al- 
leged to have been caused by the negligence of Richard Junior 
Xickens, agent or employee of Embra C. Morris. 

The defendant Morris denied the agency of Richard Junior 
Mickens and alleged that  he stole this defendant's taxicab and 
was escaping with it a t  the time he collided with the plain- 
tiff's automobile, causing the plaintiff's damage. 

On the trial, the parties entered into the following stipula- 
tions : 

"(2)  On December 25, 1955, the plaintiff was the owner 
of a certain 1952 Dodge four-door sedan, and the defend- 
Embra C. Morris was the owner of a certain 1952 Plymouth 
four-door sedan taxicab. 

" (3 )  At about 7 :30 to 7 :45 p.m. on December 25, 1955, 
the defendant Embra C. Morris parked said 1952 model 
Plymouth sedan taxicab in the taxi stand in front  of his 
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place of business a t  905 South Ashe Street in the City of 
Greensboro, in order to  go into his place of business for a 
few minutes. The defendant Embra C. Morris left the igni- 
tion key in the ignition lock of said Plymouth taxicab with 
the ignition turned off. After the defendant Embra C. Mor- 
r is  had been in his place of business for about two or three 
minutes, and without the knowledge or permission of said 
Embra C. Morris, Richard Junior Mickens entered the 
Plymouth taxicab, turned on the ignition, started the cab 
and drove the same over and along certain streets in the 
City of Greensboro until he reached the intersection of Ashe 
and West Lee Streets a t  approximately 8:15 p.m., a t  which 
time and place the Plymouth taxicab collided with the 1952 
four-door Dodge sedan which was owned and being operated 
a t  said time and place by the plaintiff. 

"(4) Said collision a t  the intersection of Ashe and West 
Lee Streets was proximately caused by the negligence of 
said Richard Junior Mickens, and the plaintiff was not 
guilty of any contributory negligence. 

" (5) Richard Junior Mickens was thereafter indicted for  
the larceny of the Plymouth taxicab, and a t  the February 
6,1956 Criminal Term of Superior Court of Guilford County, 
Greensboro Division, he entered a plea of guilty to the 
charge of the larceny and receiving of said taxicab, upon 
which plea of guilty sentence was duly pronounced by the 
Judge presiding a t  said term of Superior Court." 

From a judgment of nonsuit as to the defendant Embra C. 
Morris, the plaintiff appealed. 

Ottzoazj B u r t o n  for  plai tz t i f f  appe l l an t .  
J o r d a n ,  W r i g h t  & H e n s o n ,  B y :  W e l c h  J o r d a n  f o r  d e f e n d a n t ,  

E m b r a  C. M o w i s ,  appe l lee .  

HIGGINS, J. The question presented here is this: Does failure 
to remove the switch key render the owner of an  automobile 
liable for the negligent operation thereof by a thief who steals 
i t?  

If the owner is liable for injury inflicted by the thief a t  the 
next street crossing, there appears no reason why liability should 
not extend to the next town, the next county, or the next state. 
If leaving the key in the switch creates liability, leaving it on 
the seat, or on the owner's desk where a thief could easily find 
it, would seem also to  imply liability. If liability exists on the 
day of the theft, does it not continue to the next day, and the 
next? Surely, ownership of a motor vehicle does not involve 
such hazard. The rule governing liability is clearly stated in 
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the cme of Ward v. R. R. Company, 206 N.C. 530, 174 S.E. 443: 
"In the final analysis, the case presents an  injury inflicted by 
the  criminal act of a third person, and one in nowise connected 
with the . . . prosecution of the defendant's business. 

"Assuming, but not deciding, that  the defendant was negli- 
gent . . . nevertheless, the general rule of law is that  if between 
the negligence and the injury there is the intervening crime 
or  willful and malicious act of a third person producing the in- 
jury but tha t  such was not intended by the defendant, and could 
not have been reasonably foreseen by it, 'the causal chain be- 
tween the original negligence and the accident is broken.' " Cit- 
ing numerous cases. 

"A motor vehicle is inanimate and cannot move of its own 
volition. . . . Moreover, where a motor vehicle is parked prop- 
erly, the brakes set and the engine turned off, the owner there- 
of is not responsible for the independent act of a third party in 
negligently or maliciously starting the motor vehicle which re- 
sults in damages or injuries to  another." Ross v. Greyhound 
Corp., 223 N.C. 239, 25 S.E. 2d 852, citing numerous cases. The 
case of Campbell v. Laundry, 190 N.C. 649, 130 S.E. 638, is not 
in conflict with the foregoing decisions. Negligence in the Camp- 
bell case consisted in the leaving of a motor vehicle illegally 
parked in such condition as  rendered i t  dangerous to heedless 
children who were known by the owner to  be exposed t o  the  
hazard. 

There was neither ordinance in Greensboro nor State law 
against leaving a key in the ignition switch of an  automobile. 
While we are  not willing to  say that  the stipulated facts a re  
sufficient to show negligence on the part of the defendant Mor- 
ris, nevertheless, even if such were the case, to allow recovery 
would do violence to the rule of proximate cause as understood 
and applied in this jurisdiction. McNair v. Richardson, 244 N.C. 
65, 92 S.E. 2d 459; Welling v. Charlotte, 241 N.C. 312, 85 S.E. 
2d 379; Boone v. R .  R., 240 N.C. 152, 81 S.E. 2d 380. 

The judgment below is 
Affirmed. 

JOHN D. PUGH v. HERMAN LEO SMITH 
(Filed 27 November, 1957) 

Automobiles 46: Negligence 2 0 -  
An instruction to the effect that the jury must find that defendant's 

negligence was "the" instead of "a" proximate cause of the accident 
in order to answer the issue of negligence in the affirmative is prej- 
udicial. 
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APPEAL by plaintiff from Crissman, J., May, 1957 Term, FOR- 
SYTH Superior Court. 

Civil action for personal injury to the plaintiff, a pedestrian, 
alleged to  have been caused by the defendant's negligent opera- 
tion of his automobile a t  a street crossing in a business district 
of Winston-Salem. The defendant denied negligence on his part  
and pleaded contributory negligence on the part  of the plain- 
tiff. 

Each party introduced evidence tending to support his con- 
tentions. The defendant's motions for nonsuit were overruled. 
Issues of negligence and contributory negligence were submit- 
ted. The jury answered the issue of negligence in favor of the 
defendant. From the judgment dismissing the action, the plain- 
tiff appealed. 

Fred M. Pawish, Jr., McKeithen, Graves & Robinson, By: 
Norzoood Robinson for  plaintiff appellant. 

Ratcliff, Vaughn, Hudson, Ferrell & Carter, By: Ralph M. 
Stockton, Jr.,  fo r  defendant appellee. 

HIGGINS, J. Throughout the charge the court instructed the 
jury that  in order to  prevail on the first issue (defendant's neg- 
ligence) the plaintiff must establish by the greater weight of the 
evidence that  the defendant was negligent and that  his negli- 
gence was the proximate cause of the plaintiff's injury. The 
charge places too great a burden upon the plaintiff. A similar 
error is treated a t  length in the case of Price v. Graz~, 246 N.C. 
162, 97 S.E. 2d 844. 

When the pleadings and the evidence involve the negligence 
of a person other than the defendant, i t  is only necessary for the 
plaintiff to  show the defendant's negligence was one of the prox- 
imate causes of the injury. In  this case the negligence of both 
parties is involved. If either can prove by the greater weight 
of the evidence that  the other's negligence was one of the prox- 
imate causes of the injury, he is entitled to  have the appropriate 
issue answered in his favor. Each party is entitled to an  equal 
chance before the jury. Each should carry an  equal burden. On 
the authority of Price v. Gray, supra, and the cases there cited 
this case is remanded to the Superior Court of Forsyth County 
for a 

New trial. 



266 I N  T H E  SUPREME COURT. [247 

STATE v. CHARLES M. MUSCAT 

(Filed 27 November, 1957) 

Assault and Battery 15- 
Instruction on defendant's plea of self-defense in this  rosec cut ion 

for assault with a deadly weapon held prejudicial on authority of S. v. 
Warren, 242 N.C. 581. 

APPEAL by defendant from McKeithen, S. J., a t  February 1957 
Criminal Term (Second Week) of CUMBERLAND. 

Criminal prosecution upon bill of indictment as  certified to 
this Court upon suggestion of diminution of record, charging 
"that Charles M. Muscat, late of the County of Cumberland on 
the 24 day of Julv, 1956, a t  and in the county aforesaid, did, 
unlawfully, wil1full.v and feloniously assault John W. Blake, Sr., 
with a certain deadly weapon, to wit, .45 caliber pistol with the 
felonious intent to kill and murder the said John W. Blake, Sr., 
inflicting serious injuries not resulting in death, upon the said 
John W. Blake, Sr.. against the form of the statute in such case 
made and provided and against the peace and dignity of the 
State." 

Plea : Not guilty. 
Verdict: Guilty as  charged. 
Judgment: That defendant be confined in the State Prison for 

a period of not less than five (5) nor more than eight (8) years 
and assigned to work under supervision of the State Highway 
and Public Works Commission. 

Defendant Charles M. Muscat appeals therefrom to Supreme 
Court and assigns error. 

Attornett General Pntton, Assistaqzt Attomev General Harry  
W. McGalliard f o r  the State. 

Butler & High, Ervin I. B a e ~  fo r  tlefenilunt appellant. 

PER CURIAM: Certain portion of the charge of the trial judge 
to the jury in respect to defendant's plea of self-defense, to 
which defendant excepts, while proper in trial of a homicide 
case, the Attorney General confesses is improper in instant case, 
and is prejudicial to  defendant, under authority of S. v. Warren, 
242 N.C. 581, 89 S.E. 2d, 109; S. 7,. Cephus, 239 N.C. 521, 80 S.E. 
2d, 147; S. 2,. C a r ~ e r ,  213 N.C. 150, 195 S.E. 349. 

Hence let there be a 
New trial. 
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STATE v. ROLLY J. BRIDGES 

(Filed 27 November, 1957) 

Automobiles 5 72- 
Evidence in  this prosecution for  operating a motor vehicle on a 

public highway while under the influence of intoxicating liquor held 
sufficient to overrule defendant's motion to nonsuit. 

APPEAL by defendant from Oli?>e, J., April 29, 1957 Criminal 
Term of GUILFORD (Greensboro Division). 

Defendant was tried in the Municipal-County Court of Guil- 
ford on a warrant  charging the operation of a motor vehicle 
on the public highways while under the inf  uence of intoxicating 
liquors. He was convicted, sentenced, and appealed to the Supe- 
rior Court. He was tried in the Superior Court on the originai 
warrant. The jury returned a verdict of guilty. From the judg- 
ment he appealed. 

At torney  General Pa t ton  and Assis tant  Attorney General ;Vc- 
Galliavd f o r  the  S ta te .  

2. H .  Howerton,  JT. f o r  d e f e d a n t  appellant. 

PER CURIAM. Defendant took no exception to the evidence or 
charge. He relies solely on his motion to nonsuit. 

A Ford truck traveling on Springwood Church Road ran off 
the road and into an embankment. There was evidence from 
one who heard and saw the wreck that  defendant was driving 
the truck and was a t  the time, in the opinion of the witness, 
intoxicated. This evidence was supplemented and supported by 
statements made by defendant to a police officer who went to 
defendant's home to investigate, about an  hour and a half after  
the wreck. The officer found the defendant in a drunken con- 
dition. The officer testified: "Mr. Bridges told us that  he was 
driving the truck and that  he didn't know as he was too drunk 
to operate, that  he'd appreciate i t  if we would not charge him 
with it. He said he had been drinking three or four days and 
nights; you could smell alcohol on him after we got him awake 
and talked to him. He was unsteady on his feet-staggery; we 
had to aid him by holding to his arm to keep him from falling 
from the porch. I held his a rm as  he went into the station. He 
looked like he had not had any sleep in several days and he 
appeared to me to be red-eyed; his face was red and his speech 
was poor. In  my opinion he was drunk." 

There is no suggestion that  this statement was not freely and 
voluntarily made. The subsequent statement by the defendant 
to a police officer that  he had not consumed any alcoholic bever- 
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ages prior to the wreck, and that  he only got drunk following 
the wreck merely presented a question of veracity to be passed 
on by the jury. Defendant's contentions were fully set forth in 
the charge. The jury, on plenary evidence coming in part from 
the defendant, has found him guilty. There is 

No error. 

J. C. EPTING, JR., BY HIS NEXT FRIEND, J. C. EPTPNG, SR. V. L. R. 
STEWART, G. A. STEWART, AND C. A. FERREE, T/A R. K. STEW- 
ART & SON. 

(Filed 27 November, 1957) 

Automobiles $ 24- 
In this action to recover for injuries sustained when plaintiff pedes- 

trian ran into the end of a steel beam protruding from a truck which 
had been parked on the school grounds for five to ten minutes, non- 
suit was properly allowed. 

APPEAL by plaintiff from Rousseau, J., May Civil Term 1957 
of GUILFORD (High Point Division). 

This is a civil action to recover damages for an injury sus- 
tained by plaintiff allegedly resulting from the negligence of 
defendant. 

The plaintiff minor, an eleven-year-old student in Oakview 
School near High Point, Guilford County, North Carolina, about 
2:00 p.m. on 15 October 1955, was returning from a playground 
area, a part  of the school grounds, to the school building, when 
he ran into the end of steel beam lying across the bed of a pick- 
up truck which was parked adjacent to a school building addi- 
tion then under construction. The steel beam, commonly called 
an "I" beam, was painted a bright red. This beam had been 
moved on the truck from a place on the school grounds where 
it had been stored with other building materials. The truck had 
been parked near the building under construction from five to 
ten minutes before the accident occurred. 

At the close of plaintiff's evidence, defendant moved for judg- 
ment as of nonsuit. Motion allowed. Plaintiff appeals, assigning 
error. 

Morgan, Byerly & Post fo r  plaintiff appellant. 
Smith, Moore, Smith, Schell 62 Hunter for  defendant appellee. 

PER CURIAM. A review of all the evidence introduced by the 
plaintiff in the light most favorable to him, in our opinion, is 
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insufficient to carry the case to  the jury and support a verdict in 
his favor. 

The ruling of the court below will be upheld. 
Affirmed. 

LETA ANDERSON v. W. J. ANDERSON 

(Filed 27 November, 1957) 

Divorce and Alimony 5 12- 
Findings, supported by evidence, to the effect that defendant had 

obtained an absolute divorce in another State prior to the institution 
of plaintiff's action for alimony without divorce, and that such for- 
eign judgment was binding in this State under the Full Faith and 
Credit Clause of the Federal Constitution, held to support the court's 
order denying plaintiff's motion for alimony pendente l i te  and counsel 
fees. 

APPEAL by plaintiff from Preyer, J., in Chambers, March 9, 
1957. 

Civil action for alimony without divorce on the ground of 
abandonment and failure to provide necessary subsistence, G.S. 
50-16. The action was instituted on April 3, 1954. By way of an- 
swer the defendant set up an absolute divorce decree granted 
by the Circuit Court of Duval County, Florida, on May 
21, 1954. The plaintiff filed a reply in which she denied the valid- 
ity of the divorce and alleged that  in obtaining i t  the defendant 
perpetrated a fraud upon the court. The plaintiff, upon proper 
motion in the cause, applied for alimony pendente lite and coun- 
sel fees. 

At the hearing of the motion, conflicting affidavits were in- 
troduced by the parties relative to the residence of W. J. Ander- 
son in the State of Florida for the statutory period necessary to 
give the court of that  State jurisdiction to  t ry  the divorce ac- 
tion. The defendant also introduced a copy of the divorce pro- 
ceeding in the Circuit Court of Duval County, Florida, 

Judge Preyer found the facts as to  residence and as to the 
divorce decree as contended for by the defendant, and concluded 
the decree of absolute divorce entered by the Florida court was 
valid, entitled to  full faith and credit in the State of North 
Carolina. From these findings the court entered an  order deny- 
ing the plaintiff's motion for alimony pendente lite and counsel 
fees. To this order the plaintiff excepted, and from i t  appealed. 

Haworth and Riggs, Th.ornas Turner,  By:  John Haworth for 
plaintiff appellant. 

Robert M .  Martin, James B. Lovelace f o r  defendant  appellee. 
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PER CURIAM. The findings of Judge Preyer are  supported by 
evidence. They are  sufficient to and do support his order denying 
plaintiff's motion for alimony pendente lite and counsel fees. 
The order of the Superior Court of Guilford County is 

Affirmed. 

STATE v. WALLACE M. PEGELOW, JR.  
(Filed 27 November, 1957) 

APPEAL by defendant from Olive, J . ,  March Criminal Term 
1957 of GUILFORD, Greensboro Division. 

Criminal prosecution upon a bill of indictment charging the 
defendant with the commission of a crime against nature:  a vio- - 
lation of G.S. 14-177. 

Defendant entered a plea of Not Guilty. The jury returned a . . 

verdict of Guilty. 
From a judgment of imprisonment the defendant appeals. 

George B. Patton, Attorney Geneml, and Ralph Moody, Assist- 
ant  Attorney General f o r  the State. 

William E. Comer f o r  defendant, a,ppellant. 

PER CURIAM. The evidence offered by the State-the defend- 
an t  offered none-is amply sufficient to carry the case to the 
jury. There is no need to soil the pages of our Reports with a 
recital of its sordid details. Indeed, the defendant makes no con- 
tention that  the State should have been nonsuited. 

Defendant's assignments of error as  to the evidence and as  
to the charge of the court to the jury have been considered, and 
none are  sufficient t o  justify a new trial. 

I n  the bill of indictment the defendant's name is stated a s  
Wallace Pegelow. The record is captioned S.  v. Wallace M. Pege- 
low, Jr. The defendant's brief is captioned S. v. Wallace M. Pege- 
/.ow, Jr. At  the May Term 1957 of the Superior Court of Guilford 
County the defendant by his counsel of record here, Mr. William 
E. Comer, made a motion for a new trial on the ground of newly 
discovered evidence, which the court denied for  the reason that  
the case was pending in the Supreme Court on appeal, and 
therefore the Superior Court had no jurisdiction to entertain 
the motion. In  this motion for a new trial, which was verified by 
the defendant, and signed by his attorney here, Mr. William E. 
Comer, the defendant's name is given as  Wallace M. Pegelow, 
Jr. I t  is plain that  Wallace Pegelow is the same person as  Wal- 
lace M. Pegelow, J r .  

No error. 
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STATE v.  A. D. OWNBEY,  J R .  

( F i l e d  27 N o v e m b e r ,  1957)  

APPEAL by defendant f rom Olive, J . ,  February, 1957 Criminal 
Term, GUILFORD Superior Court (Greensboro Division). 

Criminal prosecution upon a n  indictment charging tha t  on 
November 25, 1956, the defendant did unlawfully, willfully, and 
feloniously commit the abominable and detestable crime against 
nature, etc. To the  charge the defendant entered a plea of not 
guilty. A number of witnesses testified for  the State  and others 
testified for  the defendant; among the latter, six of his neighbors 
gave evidence of the defendant's good character. The defendant 
did not testify. 

The jury returned a verdict of guilty. From a judgment tha t  
the defendant be confined in the State's prison for  not less than 
20 nor  more than  50 years, he appealed. 

H. L. Koontx, C. L. Shuping f o r  defendant appellant. 
George B. Pat ton,  Attorney Geneml, Har ry  W. McGalliard, 

Assistant Attowtey Gelzeral f o r  the State .  

PER CURIAM: Counsel have been diligent in behalf of the  de- 
fendant  in this  Court and the record shows they were equally 
so in the Superior Court. The  charge is serious. The punishment 
is afflictive. However, we find nothing in the record to justify 
a new trial.  Fo r  t ha t  reason no useful purpose can be served 
by a discussion of the evidence, except to say tha t  if i t  is t rue  
(and the jury so found) ,  i t  was sufficient to  warrant  conviction 
and t o  support the judgment. 

No error .  

CALVIN COOK v. E U G E N E  CHEEK,  INDIVIDUALLY, TRADING AND DOING 
BUSINESS as CHEEK AUTO SERVICE. 

( F i l e d  27 N o v e m b e r ,  1957) 

APPEAL by defendant from Johnston, J., a t  2 September, 1957, 
Civil Term of GUILFORD (Greensboro Division). 

Adam Younce f o r  appellant. 
M e ~ r i t t  & Haines fo r  appellee. 

PER CURIAM. This is a civil action in tort.  It was heard below 
on motion of the defendant to set aside, on the ground of ex- 
cusable neglect, the judgment by default and inquiry rendered 
by the  clerk on failure of the defendant to answer or  appear and 
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otherwise plead to the complaint within the time allowed by law 
after service of summons. The court below, after hearing the 
evidence pro and con, found and concluded that the defendant's 
neglect in failing to  answer the complaint in apt time was in- 
excusable, and entered judgment denying the motion. Our ex- 
amination of the record discloses that the crucial findings and 
conclusions are supported by the evidence. The judgment will be 
upheld on authority of Sanders v. Cbvis ,  243 N.C. 380, 90 S.E. 
2d 749; Stephens v. Childers, 236 N.C. 348, 72 S.E. 2d 849; Pate 
v. Hospital, 234 N.C. 637, 68 S.E. 2d 288. The judgment below is 
Affirmed. 

STATE v. DAVID STEPHENSON 
(Filed 27 November, 1957) 

APPEAL by defendant from Fountain, S. J., and a jury, a t  
August, 1957, Criminal Term of HARNETT. 

E. R. Temple for defendunt appellant. 
Attorney General Patton and Assistant Attorney General Bru- 

ton for the State. 

PER CURIAM. The defendant stands convicted, as charged in the 
bill of indictment, of the larceny of an automobile of the value 
of more than $100, the property of Auto Sales & Service Co., 
Inc. From judgment imposing a prison sentence, he appeals. 

The record on appeal contains neither a statement of the evi- 
dence nor a copy of the charge. We have examined carefully the 
record and find it free of reversible or prejudicial error. The 
defendant's exceptions are without merit. The trial and judg- 
ment will be upheld. 

No error. 

4 
STATE v. MARVIN WILLIAMS 

(Filed 27 November, 1957) 

APPEAL by defendant from Olive, J., April 15, 1957, Criminal 
Term, Greensboro Division, of GUILFORD. 

Defendant was indicted and tried for the felony defined in 
G.S. 14-177 as "the abominable and detestable crime against na- 
ture, with mankind or beast"; and, the jury having returned a 
verdict of guilty, judgment imposing a prison sentence was pro- 
nounced. Defendant excepted and appealed. 
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Attorney-General Patton, Assistant Attorney-General Bruton 
and F. Kent Burns, m e m b e r  of staff,  f o r  the State. 

J. V. Morgan f o r  defendant appellant. 

PER CURIAM. G.S. 14-177 includes the particular act of perver- 
sion charged in the bill of indictment. S. v. Grifin, 175 N.C. 767, 
94 S.E. 678. Plenary evidence supports the charge. It would 
serve no needful purpose to discuss the unnatural and depraved 
conduct to which the evidence relates. 

Each of defendant's assignments of error has been carefully 
considered. None discloses error of law affording a sufficient 
basis for the award of a new trial. 

No error. 

IN THE MATTER OF: GUY A. GIBBONS, JR. 

(Filed 11 December, 1957) 

1. Infants  $ 22- 
While parents have a s t r ic t  legal r ight  to  custody of their children 

a s  against strangers, t!~e parent's r ight  to  custody must yield when the 
circumstances a r e  such t h a t  the custody of the parent  will imperil the 
infant's personal safety, morals o r  health so t h a t  the best interest of 
the child will be served by awarding i ts  custody to another. 

2. Same-In determining right to  custody as between surviving parent and 
persons t o  whom parent voluntarily gave custody of child, the beet 
interest of the child is t h e  paramount consideration. 

The findings of fact  disclosed t h a t  respondent, the  surviving parent  
by adoption of the infant  in  question, permitted the child for  a period 
of almost five years to  live with petitioner and his wife, t h a t  during 
this period respondent made very limited contributions to  the child's 
support, tha t  petitioner requested respondent to take the child because 
of apprehension tha t  a la ter  separation would be too painful, that  re- 
spondent refused to do so, but  t h a t  later, a f te r  respondent's second 
marriage, respondent forcibly took possession of the child from a Sun- 
day School Room. The court made no finding a s  to whether the infant  
wished to live with the petitioner or respondent. The court, upon its 
conclusion tha t  the parent  could not .be deprived of the right to i ts  
custody unless the welfare of the child clearly required it, awarded 
the custody to respondent. H e l d :  I t  appearing tha t  the court failed to  
give sufficient consideration to the wishes of the child and found the 
facts  under a misapprehension of the applicable law t h a t  the welfare 
of the child is the paramount consideration under the circumstances 
disclosed. the cause must be remanded. 
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3. Appeal and Error  $i 55- 
Where the rulings of the court a r e  based on facts found under a 

misapprehension of the applicable law, the cause must be remanded. 
BOBBITT, J., dissenting. 
RODMAN, J., concurs in dissent. 

APPEAL by petitioner Richard Bright from Carr, J., June Civil 
Term 1957 of WAKE. 

Proceeding to  determine the custody of Guy A. Gibbons, Jr.,  
who was born 26 April 1947. 

From a judgment awarding the custody of the boy to Guy A. 
Gibbons, Sr., with a provision that  Guy A. Gibbons, Sr. is  not 
required to permit the boy to visit Mr. and Mrs. Richard Bright, 
the petitioner Richard Bright appeals. 

Ernanuel & Emanuel fo r  Petitioner, Appellant. 
Mann.ing & Fulton for' Respondent, Appellee. 

PARKER, J. This proceeding was instituted in the Domestic 
Relations Court of Raleigh and Wake County on 6 August 1954 
by petition of Richard Bright, who in his petition alleged tha t  
Guy A. Gibbons, Jr., a n  infant under 16 years of age, was a 
neglected child under such improper or insufficient control as  to 
endanger his health and general welfare, and further alleged 
that  his custody is subject to controversy. From a judgment 
adverse to  petitioner, he appealed to the Superior Court of Wake 
County. In  the Superior Court Richard Bright, by leave of court, 
filed a n  amended petition, and Guy A. Gibbons, Sr. filed a n  an- 
swer to the amended petition. The proceeding was heard a t  the 
March Civil Term 1956 by Hobgood, J., on evidence offered by 
petitioner and respondent, who made 25 findings of fact and 4 
conclusions of law, and awarded the custody of the boy to the 
respondent Guy A. Gibbons, Sr. Petitioner excepted to  the find- 
ings of fact and conclusions of law, and appealed from the judg- 
ment to  the Supreme Court. Upon the appeal, I n  re  Gibbons, 245 
N.C. 24, 95 S.E. 2d 85, this Court held that  Hobgood, J. "com- 
mitted error in receiving testimony from witnesses without af-  
fording petitioner an  opportunity to  be present and know what 
evidence was offered." 

Judge Carr heard the proceeding on voluminous evidence of- 
fered by the petitioner and respondent, which evidence was in 
sharp conflict, and made findings of fact and conclusions of law. 
His judgment contains this recital : 

"There were certain findings of fact set out in the judgment 
of Judge Hobgood, which appear in the record, and this 
Court finds certain facts to be as set out in the Findings of 
Fact  Nos. 1 to 9, inclusive, and 10 to 21, inclusive, of the 
judgment of Judge Hobgood, which Findings of Fact are  
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referred to and made a part  of the Findings of Fact in this 
Judgment for all intents and purposes as  if they were set 
out herein a t  length." 

Judge Carr  then made further findings of fact. Judge Carr's 
findings of fact and conclusions of law essential to a decision of 
the questions presented on this appeal are  summarized as  fol- 
lows : 

Guy A. Gibbons, J r .  was born 26 April 1947. Proceedings to 
adopt this boy were instituted by Guy A. Gibbons, Sr. and his 
wife, Rebecca L. Gibbons, in the Superior Court of Wake County 
on 23 February 1948, and a final order of adoption was entered 
30 April 1949. Rebecca L. Gibbons died in June 1949. Respondent 
then placed this boy with Ruth Lindley until August 1949. Re- 
spondent then placed the child in the home of Mrs. Ralph Tur- 
ner. About two weeks later Mrs. Turner pursuant to a direc- 
tion of the respondent placed the boy in September 1949 with 
the petitioner Richard Bright, in whose home the boy remained 
until 1 August 1954, except for short visits with the respondent. 
During this period of almost five years respondent made the 
following contributions for the support of the boy: $110.00 in 
1949, $140.00 in 1950, $20.00 in 1951, and nothing in 1952, 1953 
and 1954. However, respondent paid certain medical bills for 
the boy, and furnished him certain small miscellaneous items of 
clothing and presents. During this five-year period respondent 
visited the boy in the Bright home, and on a few occasions had 
the boy with him for brief periods of time. During this five-year 
period the boy became very closely attached to Richard Bright 
and his wife, considering them as his parents. In  the early part  
of 1950 Mr. and Mrs. Bright requested respondent to take the 
child, but he refused to do so, and indicated a t  the time that he 
desired that  the child should remain permanently with the 
Brights. 

On 6 September 1952 respondent married Harriet Emiline 
Scott. In  the spring of 1954 respondent requested the Erights 
to let him have the boy, and upon their refusal to do so, he filed 
a petition in the Domestic Relations Court of Wake County. His 
petition was dismissed. Thereafter, on Sunday morning, 1 Au- 
gust 1954, respondent accompanied by a man went to the New 
Hope Baptist Church, which is in Wake County near the Bright 
home, where Guy A. Gibbons, J r .  was attending Sunday School. 
Respondent went into the Sunday School Room, and forcibly 
took the boy away with him in spite of the boy's screaming, pro- 
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testing and seeking to  escape. For this conduct respondent was 
arrested on a warrant charging him with disturbing religious 
worship, convicted, and fined $100.00 and the costs. 

Mr. and Mrs. Richard Bright are  people of excellent charac- 
ter. He is a professor in the Chemical Engineering Department 
of State College. He and his wife are active in the church, educa- 
tional, and community life of their neighborhood. They own 
their home. They have no children, and say they plan to leave 
their home to Guy A. Gibbons, Jr. a t  their death. 

Mrs. Harriet Scott Gibbons is a person of excellent character, 
and is an  employee in Raleigh of the Federal Government. She 
and respondent are  regular attendants a t  a local Methodist 
Church, and take the boy with them. 

Guy A. Gibbons, Sr. is not a person of bad character. He op- 
erates a service station and a small nursery. From the death of 
his first wife until a few months ago he was addicted t o  the 
excessive use of intoxicating liquor to  such an  extent that  he 
became frequently intoxicated. He became a member of Alco- 
holics Anonymous. That he does not appear t o  have any vices 
except an  addiction to excessive use of alcohol. 

The home life of the boy while he lived with the Brights was 
happy and cheerful, and they took particular pains to see that  he 
appeared neat, clean, and saw to it that  he was given proper 
medical attention a t  all times. 

JUDGE CARR'S FURTHER FINDINGS OF FACT: 
The Bright and the Gibbons families differ in their methods 

of control of the boy. The Brights are  inclined to leniency, and 
the Gibbons to strictness almost bordering on severity. Conse- 
quently, the child thinks the Brights love him more, and he is 
very fond of them. The boy is not a neglected child, and re- 
spondent has not abandoned him. Both the Brights and the 
Gibbons families are fit and proper persons to have the custody 
of the boy. This is Judge C u r ' s  4th finding of further facts: 

"Guy A. Gibbons a t  one time, between the death of his first 
wife and his remarriage, was such an  excessive user of alco- 
hol that  he was unfit a t  that  time to have the custody of 
said child. However, he, since his remarriage, has made re- 
markable progress in controlling his habits in the excessive 
use of alcohol but has not reached the point that  he does 
not occasionally get under the influence of intoxicants and 
was arrested in March, 1957, on a charge of operating a 
motor vehicle under the influence of intoxicating liquor, 
was found guilty of the charge in Recorder's Court of 
Wendell, N. C., and has appealed said conviction to the 
Superior Court of Wake County and a jury has not heard 
and passed on his appeal." 

The Brights in 1950 realizing that  they were becoming attached 
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to  the boy requested respondent to take him, but he declined to 
do so. After respondent's remarriage in 1952 his conduct was 
such as  to give the Brights notice that  he would ultimately ask 
for the child. This contest for the custody of the boy has created 
a situation whereby the boy's best interest requires that  he be 
placed in the custody of one or the other family, and that  the 
order should not provide for any visitation of the child by the 
family not awarded his custody. 

JUDGE CARR'S CONCLUSIONS OF LAW: 
This is "a contest between one who has the legal custody, and 

one who does not, and the rule of law in such cases is that  i t  must 
appear that  the welfare of the child clearly requires that  he be 
taken away from the one who has the legal custody." Upon the 
foregoing facts the court is of the opinion that  i t  does not appear 
that  the best interests of the child clearly require that  he be 
taken away from respondent, who has legally adopted him. 

Whereupon, Judge Carr signed a judgment awarding the cus- 
tody of the child to Guy A. Gibbons, Sr., and provided that  he is 
not required to permit the boy to visit Mr. and Mrs. Richard 
Bright. 

Judge Carr concluded his judgment with this language, ex- 
cept for a final paragraph as  to  the payment of costs: 

"The decision has been all the more hard to  make for the 
reason that  Guy A. Gibbons, Sr. has not made the progress 
in the control of his habit in the use of alcohol that  is to 
be desired when one applies for the permanent custody of 
a child. 

"While this judgment is a final judgment as  to the matter 
and things that  have occurred prior to the date of this 
judgment, i t  is ordered that  the cause be retained for mo- 
tions to have the same modified for any good reason and 
particularly any deterioration in the drinking habits of 
Guy A. Gibbons, Sr. that  might justify the modification. 
The Court has found i t  difficult to get the full facts in re- 
spect to the extent of Mr. Gibbons' drinking in recent 
months. That the Court finds that  Deputy Sheriff 0. B. 
Weatherspoon is an unbiased, disinterested officer, totally 
disconnected with the parties in this case and the Court re- 
quests that  he act as an officer of the Court on a Special 
Mission during the next twelve months and that  he on 
occasions both night and day, when Mr. Gibbons is least ex- 
pecting him, drop by Mr. Gibbons' place of business and 
home, and in a friendly manner chat briefly with him, to 
the end that  he may give evidence as to his condition with 
respect to drink, if such is needed. 

"Notice is hereby given to Mr. and Mrs. Gibbons that  any 
lack of cooperation with Mr. Weatherspoon in this respect 
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may be used against Mr. Gibbons in any subsequent in- 
quiry into his drinking habits; if for  any reason a t  any time 
Mr. Weatherspoon cannot act in this capacity, a substitute 
may be named in his stead by the Judge regularly holding 
the courts of the Tenth Judicial District or the Resident 
Judge of said District." 

G.S. 48-23 provides that  "the final order" (of adoption) 
"forthwith shall establish the relationship of parent and child 
between the petitioner and child. . . ." 

This Court said in James v. Pretlozu, 242 N.C. 102, 86 S.E. 2d 
759: "Where one parent is dead, the surviving parent has a nat- 
ural and legal right to the custody and control of their minor 
children. This right is not absolute, and i t  may be interfered 
with or denied but only for the most substantial and sufficient 
reasons, and is subject to judicial control only when the inter- 
ests and welfare of the children clearly require it." 

In  the former appeal of this case the Court said: "The cru- 
cial question in this case, as  in all cases involving the custody 
of a n  infant  is :  What, in fact, is for the best interests of the 
child? Schenck, J., in Tuner v. Tynt:r, 206 N.C. 776, 175 S.E. 
144, said: 'In determining the custody of children, their welfare 
is the paramount consideration. Even parental love must yield to 
the claims of another, if, after due .judicial investigation, i t  is 
found that  the best interest of the children is subserved there- 
by.' " 

I t  is an entire mistake to suppose the court is a t  all events 
bound to  deliver over a child to his father, or that  the latter has 
an  absolute vested right in the child. Doubtless, parents have a 
strict legal right to have the custody of their infant children as 
against strangers. However, courts will not regard this parental 
legal right against strangers as  controlling, when circumstances 
connected with the present and prospective welfare of the child 
clearly exist to overcome it, or when to enforce such legal right 
will imperil the personal safety, morals, or health of the child. 

By stipulation of the parties Judge Carr privately examined 
Guy A. Gibbons, J r .  in his chambers; neither the parties, nor 
their counsel were present. What he said to Judge Carr is not in 
the record. The stipulation further provided that  Judge Carr  
should also privately examine certain notes written by the boy 
to Mr. and Mrs. Bright, when he was in respondent's custody 
after  having been forcibly taken by respondent from the New 
Hope Baptist Church Sunday School on Sunday morning, 1 Au- 
gust 1954. Judge Carr  said: "They" (the notes) "may be ex- 
amined by the court for the purpose of determining whether or 
not any evidence in them that  would tend to corroborate or con- 
tradict what the child told the court." Judge Carr  also said: 

"The question I am concerned with now is whether or not 
this is a case where the Court can apply the principle that  
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i s  usually applied, namely, what  is the best interest of the 
child? Now, in  cases where there is a n  argument between 
husband and wife who separate, and either one of them is 
entitled to the custody, the Court has to decide between the  
two a s  to which one shall have the custody. Most of the  
time tha t  question does arise, and is the lodestar t ha t  guides 
the  Court's decision a s  between husband and wife-which 
one is going to have the child most of the time, the one 
will have i t  according to  the rule which can care for  the 
child in  such a way a s  will serve the best interest of the  
child. I have some difficulty in my own thinking as t o  
whether or  not we can apply tha t  rule here which is in fac t  
is in the case." 

Counsel for  petitioner offered these notes in  evidence. Judge 
Carr  told petitioner's counsel t ha t  he had identified these notes 
sufficiently and excluded them. Petitioner excepted to  the rejec- 
tion of these notes and assigns i t  a s  error .  The record shows tha t  
there were thirteen of these notes. but their contents a re  not 
in t h e  record. 

Judge Car r  made no findings of fact  a s  to whether this  boy 
wished to live with the ~ r i g h t s  or  the respondent. 

However, he did make these findings of fac t :  This  boy was 
born 26 April 1947. In  September 1949, when he was two and 
one-half years old, he was placed by direction of respondent in 
the home of Mr. and Mrs. Richard Bright.  The Brights in 1950, 
realizing tha t  they were becoming attached to the boy, requested 
respondent to take him, but he declined to  do so and indicated 
a t  the time tha t  he desired tha t  the boy should remain per- 
manently with the Brights. The inference f rom this finding is 
plain tha t  the Brights desired to spare themselves and the boy 
the heartbreak of a separation, if respondent later wanted to 
take the boy. Mr. and Mrs. Bright a re  people of excellent charac- 
ter,  and he holds a responsible place a t  State  College. They own 
their home, and a re  active in the church, and in the educational 
and community life of their neighborhood. They have no children 
of their own. From the time this boy was two and one-half years 
old until 1 August 1954, when he was over seven years old, re- 
spondent voluntarily allowed this boy to live in the Bright home. 
During these five years the home life of this boy with the Brights 
was happy and cheerful, he  was well cared for ,  and he became 
greatly attached to the Brights, considering them as  his father  
and mother. That  the Brights returned his love is manifest by 
their efforts in this  proceeding to gain his custodv, and from the 
finding of fact  t ha t  they say they plan to leave him their home 
a t  their death. During this five-year period respondent made 
meager contributions to the support of this boy, and had the boy 
with him on a few occasions for  brief periods of time. On 1 Au- 
gust  1954 respondent went  into the Sunday School Room of the 
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New Hope Baptist Church, and carried this boy away with him, 
in spite of his screaming, protests and efforts to escape. 

I t  is significant that  Judge Carr made no finding of fact tha t*  
this boy had any love for respondent. Respondent in his affi- 
davit, which he introduced in evidence, said: "Your affiant went 
to  the New Hope Baptist Church to see his son, and when the 
child cried a t  the sight of him, he picked up his child and took 
him away." Testifying before Judge Carr, he said: "He didn't 
cry a t  the time I picked him up. He says, 'I don't want to go.' He 
was scared." 

Respondent by his voluntary act permitted this boy from the 
time he was two and one-half years old until he was over seven 
years of age to live with Mr. and Mrs. Bright, where the sweet 
tendrils of childhood have first clung to all he knows of home. 

The wishes of a child of sufficient mental capacity to form 
them, as  opposed to the legal right of a parent, however moral 
a man may be, are given especial consideration where the sur- 
viving parent has voluntarily permitted the child to remain con- 
tinuously in the custody of others in their home, and has taken 
little interest in it, thereby substituting such others in his own 
place, so that  they stand in loco parentis to  the child, and con- 
tinuing this condition of affairs for so long a time that  the love 
and affection of the child and the foster parents have become 
mutually engaged, to the extent that  a severance of this relation- 
ship would tear the heart of the child, and mar his happiness. 
Tucker v. Tucker, 207 Ark. 359, 180 S.W. 2d 571; Marshall v. 
Reams, 32 Fla. 499, 14 So. 95, 37 Am. St. Rep. 118; Hurt t  v. 
Conklin, 328 Ill. App. 314, 65 N.E. 2d 610; Bridges v. Matthews, 
276 Ky. 59, 122 S.W. 2d 1021; Merchant v. Bussell, 139 Me. 118, 
27 A. 2d 816 ; Forbes v. Warren, 184 Miss. 526,186 So. 325 ; Rich- 
ards v. Collins, 45 N.J. Eq. 283, 17 A. 831, 14 Am. St. Rep. 726; 
Smith v. Smith, 17 N.J. Misc. 194, 7 A. 2d 829, affirmed 125 N.J. 
Eq. 384, 5 A. 2d 774; E x  parte Sidle, 31 N.D. 405, 154 N.W. 277; 
Black v. May, 152 Okla. 160, 4 P. 2d 17 ; 39 Am. Jur., Parent and 
Child, p. 610; 20 R.C.L., Parent and Child, pp. 602-603. 

The case of Merchant v. Bussell, supra, was a habeas corpus 
proceeding by Francis 0. Merchant against Margaret Bussell to 
recover custody of petitioner's minor daughter. The appeal was 
to review an order dismissing the writ, and ordering the child 
restored to the custody of respondent, heard upon petitioner's 
exceptions. The Maine Supreme Court overruled the exceptions, 
and closed its opinion with this language: 

"This petitioner for a period of more than four years showed 
not much more than a formal interest in his child. Cir- 
cumstances were such that  perhaps this was inevitable. He  
knew that  the child was well cared for  and was content to  
let the natural ties which bound him to  his offspring grow 



N. C.] FALL TERM, 1957. 281 

very tenuous. Since the death of his wife there is little evi- 
dence that  he has had any great  yearning to have his child 
with him, to sacrifice for her, or to lavish on her the af-  
fection which would have meant so much to her in her 
tender years. Instead he surrendered this high privilege to 
the grandmother, who with the help of her unmarried 
daughters has given to this child the same devotion as it 
would have received from its own mother. Now having 
permitted all this t o  happen he claims the right, because 
he is the father, to sever the ties which bind this child to 
the respondent. In  this instance the welfare of the child is 
paramount. The dictates of humanity must prevail over 
the whims and caprice of a parent." 

The case of Harris  v. Harris, 115 N.C. 587, 20 S.E. 187, in- 
volved the custody of a nine and one-half-year old child. The 
Court said: "What the preferences of the child were is not found 
as  a fact, though this has weight always with a court in such 
cases according to the age and intelligence of the child." 

Spears v. Snell, 74 N.C. 210, (1876) was a proceeding concern- 
ing the appointment of a guardian for Cyrus A. Snell, an  in- 
fant  of the age of thirteen years. The contest was between the 
stepfather and mother of the boy and the boy's uncle. Feme 
petitioner is the mother of Cyrus A. Snell by a former marriage. 
The boy was born a t  his paternal grandfather's, and has lived 
with him and been raised by him, until his death in 1874. The 
boy's mother lived with her father-in-law some three years after  
the birth of her child, when she went to live with her father, 
leaving the boy with his grandfather a t  the grandfather's re- 
quest. The male petitioner married the feme petitioner about 
seven years since, and after her marriage she applied for her 
son, but the grandfather persuaded her to let him keep him. 
Petitioners a re  persons of good character. The respondent, the 
boy's uncle, is a man of good character. He lived with his father 
up to the time of his death, and managed his affairs. The respond- 
ent is much devoted to the boy. He has been married for ten 
years, and has no children. After the grandfather's death, peti- 
tioners went to the respondent for the boy, and the respondent 
asked the boy if he desired to go with them, when the boy cried, 
and said he did not. Respondent proposed to examine the boy 
in court as  a witness, when petitioners objected on the ground 
that  i t  was against the policy of the law. The Court sustained 
the objection, and respondent excepted. The Court rendered 
judgment tha t  the mother is  primarily entitled to the guardian- 
ship of the person and estate of her son, and ordered the Probate 
Court to  appoint her accordingly. 

Respondent appealed to the Supreme Court. The opinion of the 
Court was written by Pearson, C. J., who in reversing the judg- 
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ment below said: "We think there is error in the conclusion of 
his Honor upon the facts found (which the reporter will set out) 
and feel confident that  he would have given the zlncle of the boy 
a right to the custody and control of his person rather than the 
stepfather, which is the effect of the order giving i t  to the moth- 
er, had not his Honor felt cramped by his opinion that  in law 
the mother had a primary right. Herein he erred, and by this he 
was misled. . . . In this contest between the stepfather and the 
uncle, the interest of the boy seems to have been altogether over- 
looked. . . . We think the boy was a competent witness, and ought 
to have been examined in that  character. Indeed, we think, be- 
ing the party mainly concerned, he had a right to make a state- 
ment to the Court as to his feelings and wishes upon the matter, 
and this ought to have been allowed serious consideration by the 
Court, in the exercise of its discretion, as to the person to whose 
control he was to be subjected. . . . The boy during a long resi- 
dence in the family of his grandfather and uncle has formed 
attachments and associations which he is unwilling to sever. At 
the age of thirteen, a minor has a right to have his wishes and 
feelings taken into consideration. . . ." The Court expressly 
adverts to  the fact that  the stepfather was under no legal obli- 
gation t o  provide for the child, and that the mother wanted him 
to remain with his uncle. The Court concluded its opinion with 
this language: "These and the other facts of the case show be- 
yond all question that  i t  is for the interest of the boy to remain 
with his uncle, and in the absence of any positive right, either 
in the mother or stepfather, the Court below in the exercise of 
its legal discretion, should so order." 

It is manifest from Judge Carr's findings of fact that  he was 
gravely perturbed over the question as to whether respondent, 
due to  his drinking intoxicating liquor, was a fit and suitable 
person to have the custody of this boy. This perturbation is fur- 
ther manifested by the request in the conclusion of his judgment 
that  a Deputy Sheriff of Wake County should act as an officer 
of the court on a Special Mission during the next twelve months 
to observe respondent's condition with respect to drinking in- 
toxicating liquor. 

There is nothing in the findings of fact to indicate that Judge 
Carr gave any consideration to  the wishes of this ten-year old 
boy as to the person to whose custody he was to be given, though 
under the facts here the boy, being the party mainly concerned, 
had a right to have his wishes and feelings taken into especial 
consideration by the judge in awarding his custody. I t  seems 
that  the learned Judge felt so "cramped by his opinion that in 
law" the respondent had a primary right to the custody of the 
boy, that  he overlooked the interest and welfare of the boy. This 
was error. 
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I n  the  former appeal of this case Rodman, J. ,  speaking for  the 
Court, said:  "The crucial question in  this case, a s  in all cases 
involving the custody of a n  infant,  is :  What, in fact, is for  the 
best interest of the child?" Judge Carr ,  in his statement quoted 
above, said he had some difficulty in his thinking a s  to whether 
o r  not he  could apply the above quoted principle of law in this 
proceeding. I t  would seem tha t  the learned and experienced 
Judge acted under a misapprehension of law. "Where rulings a re  
made under a misapprehension of the law or  the facts, the prac- 
tice is to vacate such rulings and remand the cause for  fur ther  
proceedings a s  to justice appertains and the r ights  of the parties 
may require." Calazoa7j v. Harris ,  229 N.C. 117, 47 S.E. 2d 796. 

This proceeding must be heard again, so tha t  the evidence can 
be considered in its t rue  legal light, according to the applicable 
principles of law. 

Error .  
BOBBITT, J., dissenting: The  former appeal by petitioner was 

f rom a n  order of Judge Hobgood. On sufficient findings of fact,  
he  awarded t o  Guy A. Gibbons, Sr., respondent, "the custody, 
care and control and tuition of Guy A. Gibbons, Jr." In r e  Gib- 
bons, 245 N.C. 24, 95 S.E. 2d 85. This order was vacated and the  
cause remanded for  fur ther  hearing. Decision was based in par t  
upon the refusal of the court to permit petitioner to examine Guy 
A. Gibbons, Jr . ,  in open court, and upon the fact,  a s  stated in 
Judge Hobgood's findings, t ha t  the judge, without the consent of 
petitioner, had held "three conferences in chambers with Guy A. 
Gibbons, Jr. without either Mr. or  Mrs. Bright  or  Mr. or  Mrs. 
Guy A. Gibbons, Sr .  being present, this  being done with the view 
of obtaining full knowledge of the child's problems and attach- 
ment with reference to the petitioner and the respondent." 

This appeal by petitioner is f rom a n  order of Judge Carr  who, 
a f te r  extended hearings and full consideration, awarded custody 
to Guy A. Gibbons, Sr .  The parties consented tha t  Judge Carr  
might confer privately with Guy A. Gibbons, J r .  Neither peti- 
tioner nor respondent requested permission to examine Guy A. 
Gibbons, J r . ,  in open court. Judge Carr ,  like Judge Hobgood, had 
the advantage of impressions derived from personal contacts, 
observations and conversations. I t  is significant t ha t  both 
reached the  same conclusion. 

The established rule is stated by Rodman, J. ,  in opinion on 
former appeal, a s  follows: "The firdings of fact  made by the 
t r ial  judge, like a jury verdict, conclude the parties and a re  
binding on us when supported by competent evidence received 
a t  a properly constituted hearing." 

Our function is to determine whether the court below acted 
under misapprehension of law o r  failed to  apply pertinent legal 
principles. It is not our function to find facts, thereby resolving 
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conflicts in evidence. The underlying reason for the rule is that  
the hearing judge has the opportunity to  observe the parties and 
the witnesses. An appellate court considers only the cold rec- 
ord. 

I Z n n o t  say whether, had I been in Judge Carr's place, I 
would have reached the same conclusion. But this is not the 
responsibility of this Court. Hence, I refrain from observations 
bearing upon the relative fitness and suitability of petitioner end 
of respondent. Certainly, there is nothing in the conduct of the 
Brights that  invites censure. 

Guy A. Gibbons, Sr., the adoptive father, has the legal respon- 
sibility for his adopted son. Nothing else appearing, he has the 
legal right to custody. While much may be said in favor of the 
Brights, the fact remains that  petitioner has neither legal re- 
sponsibility for Guy A. Gibbons, Jr.,  nor legal right to  custody. 

Thus, Judge Carr was right, in my opinion, when he gave heed 
to  what was said by this Court in James v. Pretlow, 242 N.C. 
102, 86 S.E. 2d 759, to wit: "Where one parent is dead, the sur- 
viving parent has a natural and legal right to  the custody and 
control of their minor children. This right is not absolute, and 
i t  may be interfered with or denied but only for the most sub- 
stantial and sufficient reasons, and is subject to judicial control 
only when the interests and welfare of the childyen clearlg re- 
quire it." (Italics added.) I regard this as a correct statement of 
a sound legal proposition. 

Attention is called to these positive findings of fact by Judge 
Carr : 

"1. The Brights and the Gibbons families differ in their meth- 
ods of disciplinary control over the child. The Brights are  in- 
clined toward leniency and Mr. and Mrs. Gibbons towards 
strictness almost bordering on severity. Arguments can be made 
in support of each method. The method of the Brights appeals to 
the child and causes him to think the Brights love him more 
generously than Mr. and Mrs. Gibbons. Hence he is very fond 
of Mr. and Mrs. Bright. 

"2. The child is not a neglected child, as alleged in the peti- 
tion and the amended petition. The said Guy A. Gibbons, Sr. 
has not abandoned said child, as alleged in said amended peti- 
tion. 

"3. Both couples, Mr. and Mrs. Bright and Mr. and Mrs. 
Gibbons, are fit and proper persons to have the custody of said 
child. 

"4. (Quoted in opinion of Court.) 
"5. The Brights in 1950, realizing that  they were becoming 

attached to the child, requested Gibbons to take him, but he de- 
clined to  do so. After Gibbons remarried in 1952, the conduct 
and attitude of Gibbons and his wife w a s  such as  to give the 
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Brights notice that  Gibbons would ultimately ask them to let him 
have the child and this was made more apparent to the Brights 
in the year 1953. 
"6. The contest between the Bright and Gibbons families in 

respect to  the custody of the child has created a situation where- 
by the child's best interest requires that  for the time being he 
be placed in the custody of one or the other and that  the Order 
should not provide for any visitation of the child to the one who 
is not awarded the custody." 

Under the caption, "CONCLUSIONS OF LAW," Judge Carr 
reaches this conclusion: "Upon the foregoing findings of fact 
the Court is of the opinion that  i t  does not appear that  the best 
interests of the child clearly require that  he be taken away from 
his father, who has duly and legally adopted him and for whom 
the child was named." The phraseology of this conclusion, which 
is a composite of fact and of law, follows closely the course 
indicated by this Court in James v .  Pretlow, supra, as appro- 
priate where one who has no legal right to  custody or legal re- 
sponsibility for the child seeks to obtain custody from one who 
has a legal right thereto as well as legal responsibility for the 
child. The essential meaning of the rule stated in James v .  Pret- 
lozu, supra, is that  a parent, who has legal responsibility for 
his child and who is a fit and proper person to kdve custody, is 
entitled to custody unless for the most substantial and sufficient 
reasons the interests and welfare of the child clearly require that 
custody be awarded to another. 

It is noted that  Guy A. Gibbons, Sr., has had custody of Guy 
A. Gibbons, Jr., since August 1, 1954. I t  is quite evident that the 
superior court judges who observed the boy and talked with him 
did not think he had been harmed by this custody. 

Of course, the welfare of Guy A. Gibbons, Jr.,  and his own 
wishes, should have been considered by the hearing judge. 
Nothing appears to  indicate that  Judge Carr did not consider 
these matters. Rather, it appears that Judge Carr made his find- 
ings and reached his conclusio~is after making appraisal of a11 
relevant factors, including the impressions he gained from per- 
sonal contacts with the boy. Are we to judge the weight he 
should have given to each phase of the evidence? 

Judge Carr, feeling the weight of his responsibility, made pro- 
vision that  respondent be observed, particularly with reference 
to drinking intoxicating beverages. This, in my view, should not 
be interpreted as lack of confidence in his decision, but rather as 
a means of safeguarding the best interests of the boy if future 
events should require a reconsideration of the cause. 

I would affirm the judgment of Judge Carr. But, apart  from 
that, since the cause is remanded for a third superior court 
hearing, I would make i t  clear that, upon such further hearing, 
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the judge should weigh the evidence and find the facts accord- 
ing to his, not our, judgment. My principal concern is that the 
review of facts appearing in the Court's opinion will be con- 
strued as  a virtual directive to the next superior court judge to  
award custody to petitioner. I, for one, have no such thought in 
mind. As to the facts, these are  matters for determination by 
the superior court judge; and I do not want the next judge to 
feel "cramped" in respect thereof by what is said by this Court 
in the opinion filed today. 

ROMAN, J., concurs in dissent. 

WILLIAM J. BAILEY v. DR. J O H N  C. McGILL, DR. K E N N E T H  H. Mc- 
GILL, DR. THOMAS H. WRIGHT, JR. 

(Filed 11 December, 1957) 

1. Pleadings § 19c- 
A demurrer admits the t ru th  of the facts  properly alleged in the  

complaint and relevant inferences of fac t  deducible therefrom, but  
i t  does not admit legal inferences o r  conclusions. 

2. Same- 
Upon demurrer the complaint must be liberally construed with a 

view t o  substantial justice between the parties, and every reasonable 
intendment is to  be made in favor of the pleader. G.S. 1-151. 

3. Insane Persons !j 1- 
The hearing by the clerk under G.S. 122-46 a f te r  certification by two 

physicians t h a t  the person in question should be committed to a State  
Hospital for  observation and admission, G.S. 122-43, is  a judicial 
proceeding and the clerk has the r ight  and duty to subject witnesses 
to examination and to accept or reject evidence, and, if the person in 
question is detained and committed, i t  is perforce by order of the clerk. 

4. Physicians and Surgeons 1 14- 
The making of affidavits by physicians a t  the direction of the clerk 

in the due course of a proceeding for  the admission of a person to a 
State  Hospital is not done by them in the ordinary practice of their 
profession but in the roll of witnesses. 

5. Malicious Prosecution 5 l a :  Process § 15: False Imprisonment 3 1- 
Allegations that  physicians, in making affidavits pursuant to G.S. 

122-43 a t  the direction of the clerk in lunacy proceedings, were guilty 
of gross negligence amounting to legal malice, without allegations t h a t  
they were motivated by a n  ulterior or wrongful purpose or conspired 
with another in his ulterior and wrongful purpose, fail  to s tate  a case 
for  malicious prosecution, o r  for  false imprisonment, or for  abuse of 
process. 

6. Libel and Slander § 7c- 
Physicians, in  making affidavits pursuant to  G.S. 122-43 a t  the direc- 

tion of the clerk, ac t  in  the roll of witnesses, and such affidavits a r e  
absolutely privileged when pertinent to the proceeding. 

7. Appeal and Error  § 7: Pleadings 5 19c- 
Where the complaint constitutes a statement of a defective cause of 



N. C.] FALL TERM, 1957. 287 

action a s  against certain of the parties, the demurrer o r e  tenus of 
such parties in  the Supreme Court will be allowed and the cause dis- 
missed a s  to  them. 

Pleadings § 19c- 
A demurrer for  failure of the complaint to  s tate  a cause of action 

cannot be sustained if the complaint is sufficient for  this purpose in any 
respect or to any extent. 

Process 5 15-Complaint held to  s ta te  cause of action for  abuse of proc- 
ess in  instigating lunacy proceedings maliciously for  wrongful purpose. 

Allegations to  the effect t h a t  the relationship of physician and 
patient existed between defendant and plaintiff, t h a t  defendant by 
virtue of his position persuaded and caused plaintiff's parents to execute 
and file affidavit with the clerk stating tha t  plaintiff was suffering from 
some mental disorder, tha t  defendant influenced and caused two other 
physicians to make and execute the affidavit required by G.S. 122-43 
for the commitment of plaintiff, tha t  plaintiff was committed to a 
State  Hospital for  thir ty  days and then discharged because he was not 
and had never been insane, together with allegations tha t  defendant in 
advising and influencing plaintiff's parents acted through ill will and 
malice because defendant knew plaintiff was suffering from a n  incur- 
able disease and wished to rid himself of plaintiff as  a patient, are 
held sufficient t o  state a cause of action for abuse of process. 

10. Attorney and Client 3 3: Trial 9 5%- 
Where plaintiff's complaint is sufficient to s tate  a particular cause 

of action only, a statement of plaintiff's counsel tha t  they did not rely 
upon such cause of action is not binding upon plaintiff in the absence 
of express authority t o  the attorney, since ordinarily a n  attorney has 
no power by stipulation or agreement to waive or surrender a substan- 
tial legal r ight  of his client. 

JOHNSON, J., concurs in result. 

APPEAL by plaintiff from R u d i s i l l ,  J., March-April Civil Term 
1957 of CLEVELAND. 

Civil action heard on a demurrer o r e  t e n u s .  The demurrer was 
sustained, and plaintiff appealed. 

Parker  Whedon, Kenneth R. Dozons  and Hugh A. Wells f o r  
P la in t i f f ,  A p p e l l a n t .  

Falls & F a l l s  and K e n n e d y ,  M a h o n e y  & M u l l  f o r  Dr. J o h n  C. 
McGill, Defendant, Appel lee .  

Carpenter 61. W e b b  f o r  Dr. Kenneth H. McGi l l ,  Defendant, Ap- 
pellee. 

R o b i n s o n ,  J o n e s  & H e w s o n  f o ~  Dr. T h o n t a s  H. Wright, Jr., De- 
fendant, Appel lee .  

PARKER, J. As the defendants' demurrer o r e  tenus challenges 
plaintiff's complaint on the ground that  it does not state facts 
sufficient to constitute a cause of action, i t  is necessary to sum- 
marize its essential allegations, which are as follows: 
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Plaintiff is a citizen and resident of Cleveland County, North 
Carolina. Dr. John C. McGill and Dr. Kenneth H. McGill are, and 
were a t  the times complained of, practicing physicians in Kings 
Mountain, North Carolina. Dr. Thomas H. Wright, Jr. is, and 
was a t  the times complained of, a practicing psychiatrist in 
Charlotte, North Carolina. 

Prior to  15 October 1954, plaintiff, as a patient of Dr. John C. 
McGill, had been confined in a hospital in Kings Mountain. While 
there Dr. John C. McGill administered, or instructed others to 
administer, to plaintiff large doses of a pain-killing drug, the 
direct effect of which was to  keep him in an  unconscious con- 
dition for long periods of time. 

Before 15 October 1954 Dr. John C. McGill had various con- 
versations and conferences with plaintiff's parents, and, by 
virtue of his position as a physician, through these conversations 
and conferences, influenced, persuaded and caused plaintiff's par- 
ents to  execute and file an  affidavit with the Clerk of the Supe- 
rior Court of Cleveland County, North Carolina, stating in sub- 
stance that  their son was suffering from some purported mental 
disorder, and was in need of observation and admission to  the 
State Hospital for the Insane. The parents of plaintiff in execut- 
ing this affidavit acted not only by reason of the influence of 
Dr. John C. McGill, but also in complete reliance on his repre- 
sentation to  them that  their son was insane. Dr. John C. Mc- 
Gill, in advising and influencing plaintiff's parents to  execute 
and file this affidavit, acted solely through ill will and malice to- 
ward plaintiff growing out of his anxiety to rid himself of plain- 
tiff as a patient, because he knew plaintiff was suffering from 
an  incurable case of hemophilia, and did not respond to his 
treatment. 

At  the request, advice and recommendation of Dr. John C. 
McGill, the Clerk of the Superior Court of Cleveland County, 
North Carolina, pursuant t o  G. S. 122-43, directed Doctors Ken- 
neth H. McGill and Thomas H. Wright, Jr. to make an  examina- 
tion of plaintiff's mental condition. 

Dr. John C. McGill, acting through ill will and malice toward 
the plaintiff, and using his influence as a brother physician, in- 
fluenced and caused Dr. Kenneth H. McGill, his brother, and 
Dr. Thomas H. Wright, Jr., to make and execute the necessary 
affidavit required by statute for committing plaintiff to the 
State Hospital for the Insane, without making the examination 
required by G.S. 122-43. Or, if any examination was made by 
either Dr. Kenneth H. McGill or Dr. Thomas H. Wright, Jr.,  i t  
was by reason of the influence of Dr. John C. McGill, such a 
hasty and superficial examination as to be totally inadequate, and 
not a real or b o w  Fde examination as required by G.S. 122-43. 
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Subsequent t o  the order or  direction of the Clerk of the Supe- 
rior Court of Cleveland County, Dr. Kenneth H. McGill wholly 
neglected and failed to make any mental examination of plain- 
tiff, a s  required by the Clerk's order and the laws of the State, 
but simply signed and executed the affidavit. Or, if he made any 
mental examination of plaintiff a t  any time, i t  was so superficial, 
hurried and improper as  to be totally inadequate, and not a real 
or bona fide examination as  required by G.S. 122-43. 

On or  about 15 October 1954 plaintiff was carried by ambu- 
lance to Charlotte Memorial Hospital for examination by Dr. 
Thomas H. Wright, Jr., pursuant to the order of the aforesaid 
Clerk. Upon arrival plaintiff was carried on a stretcher into a 
hallway of the hospital near the emergency room. Dr. Wright 
appeared, and, knowing plaintiff was in a drugged and semi- 
conscious condition, made an  examination of him, which was so 
superficial, hasty and improper as  to  be totally inadequate, and 
not a real or bona fide examination, as required by G.S. 122-43. 
The examination consisted entirely of asking plaintiff in his 
drugged condition a few simple questions, and lasted about five 
minutes. 

Plaintiff was then carried back to Kings Mountain, and for the 
following two or three days was, under the direction of Dr. John 
C. McGill, kept in a drugged condition in a hospital there. 

About 18 October 1954 plaintiff was carried to Morganton, 
North Carolina, and there admitted to the State Hospital for the 
Insane. Plaintiff was not insane, or in need of mental treatment 
or observation, and has never been in his life in such condition. 
He was not laboring under hallucinations a t  any time, nor was 
he in such condition as to require confinement or restraint to  
prevent self-injury or violence to others. About 17 November 
1954 he was discharged from this hospital, as being a person 
who was not insane, or in need of mental treatment a t  the time 
of his commitment. 

Solely by reason ~f the wrongful conduct of the defendants, 
plaintiff was wrongfully committed to the State Hospital for the 
Insane, where he was forced to stay for 30 days or more. 

Because of the wrongful conduct of the defendants, and his 
wrongful commitment to the State Hospital for the Insane, plain- 
tiff has been wronged and damaged by defendants, in that he has 
been falsely imprisoned for 30 days, suffered the scorn and ridi- 
cule of his neighbors and other people in the community xhere  
he resides, to whom he has become known as a mental case, and 
has endured extreme mental anguish and suffering and loss of 
earnings. 

Wherefore, plaintiff prays that  he recover $100,000.00 com- 
pensatory damages jointly and severally from all the defend- 
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ants, and $50,000.00 punitive damages from Dr. John C. McGill. 
This case came on for trial. After the jury was duly selected. 

sworn and impaneled, and the pleadings read, the court requested 
plaintiff's attorneys to prepare the issues which they contended 
arose upon the pleadings. Plaintiff, through his counsel, tendered 
eleven issues. Upon a discussion of the tendered issues, plain- 
tiff's counsel stated in open court that  they did not rely upon 
a cause of action for  malicious prosecution, or for abuse of proc- 
ess, or false imprisonment. Whereupon, the defendants, and each 
of them, demurred ore telzus to the complaint on the ground that ,  
aside from a cause of action for malicious prosecution, no cause 
of action is stated in the complaint. The demurrer ore tenus was 
sustained, and judgment was enteyed to that  effect. The above 
statement appears in the case on appeal, and also in plaintiff's 
brief. 

Plaintiff says in his brief that  he "has stated a cause of action 
for  a false certificate of insanity made by two of the defendants, 
and conspired in by the other, and the plaintiff has also stated a 
cause of action upon a certificate of insanity negligently made 
without proper and ordinary care and prudence, and without due 
examinntion and inquiry and proof." Plaintiff also says in his 
brief that  "a physician is liable for a certificate of insanity which 
is falw, or a certificate of insanity that  was negligently made by 
said physician without proper and ordinary care and prudence, 
and ~vithout due examination, inquiry and proof of the facts 
whetker plaintiff was sane or insane." 

On n demurrer to the complaint, we take the case as  made by 
the complaint. I t  is familiar learning t h a ~  the office of a de- 
murrer 1s to test the sufficiency of a pleading, edmitting for the 
purpose, the t ru th  of factual averments weii ~ t a t e d  and such 
releva~lt inferences as  may be deduced therefrom, but it does not 
d m i t  any legal inferences or conclusions of law asserted by the 
pleader. JlcKinm!j v. H i g h  Point, 237 N.C. 66, 74 S.E. 2d 440 
I t  is a k o  common knowledge to the bench and bar that  tile court 
is xquired on a demurrer to construe the complaint liberal13 
with a ~ i e w  to  substantial justice between the parties, and every 
1-easomble intendment is to be made in favor of the pleader. G.S. 
1-151 : Bavber c.  Wooten, 234 N.C. 107, 66 S.E. 2d 690; C a t h e ~  
1,. Cousimctio?~ Co., 218 N.C. 525, 11 S.E. 2d 571; Jog7ley r .  
Wooclu~d, 201 N.C. 315, 160 S.E. 288. 

G.S. 122-43 reads as  follows : 
"When an affidavit and request for examination of an alleged 

mentally disordered person has been made, or when tlie 
clerk of the superior court has other valid knowledge of the 
facts of the case to cause an  examination to be made. he 
shall direct two physicians duly licensed to practice medi- 
cine by the State and not holding any office or appointment 
except advisory or consultative in the hospital to which 
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commitment may be made, to examine the alleged mentally 
disordered person or  shall have him brought t o  them in or- 
der  t o  determine if a s tate  of mental disorder exists and if 
i t  warrants  commitment t o  one of the State  hospitals or  in- 
situtions for  the  mentally disordered. If t he  said physi- 
cians a r e  satisfied tha t  the alleged mentally disordered per- 
son should be committed fo r  observation and admission into 
a hospital for  the mentally disordered, they shall sign a n  
affidavit t o  t ha t  effect on a form approved by the North 
Carolina Hospitals Board of Control." 

G.S. 122-46 provides : 
"When the two physicians shall have certified that  the al- 

leged mentally disordered person is in need of observation 
and admission in a hospital for  the mentally disordered, t he  
clerk shall hold a n  informal hearing. The clerk shall cause 
to be served on the  alleged mentally disordered person a 
notice of the  hearing. The clerk shall have the  hearing with- 
out  unnecessary delay and shall examine the certificates o r  
affidavits of the physicians and any proper witnesses, and 
a t  its conclusion may issue a n  order of commitment on the 
form approved by the North Carolina Hospitals Board of 
Control, which shall authorize the  hospital to receive said 
person and there to  examine him and observe his mental 
condition for  a period not exceeding thir ty days." 

The amendment of G.S. 122-46 by the General Assembly a t  
the Session of 1957, Ch. 1232, which Act was ratified oi: 10 J u n e  
1957, changing th i r ty  days to sixty days, has no app!ication 
here. 

Jurisdiction to direct two physicians to examine a n  alleged 
mentally disordered person to determine if a s tate  of metital dis- 
order exists, and,  when the two physicians shall ha:* ~c1:tified 
tha t  the  alleged mentally disordered person is in need of ~ t )~e ; ' v -  
ation and admission in a hospital for  the mentally disordered, 
t o  have a hearing and examine the certificates or  affidavit. of the 
physicians and any proper witnesses, and, where warr6, . : t~d.  t o  
commit the al!eged mentally disordered person to a State Hcs- 
pita1 for  the  Mentally Disordered is the judicial a u t h o l i ~ y  con- 
ferred upon the Clerk of the Superior Court by the two ~ t t i t ~ ~ t o l . y  
sections quoted above. Neces~a ry  to ihe performance cf such 
judicial authority is the r ight  and duty to subject w j c r ~ c . c ~ e ~  to 
examination, and to accept or reject evidence. Othenvi -e. to  
what  purpose would i t  be to  empower the Clerk of the Sui~er ior  
Court to have a hearing, to "examine the certificates or  ufidavits 
of the  physicians and any proper witnesses," and to require o de- 
cision f rom the  Clerk? 

The examination and affidavits by the two physicians to com- 
mit a n  alleged mentally disordered person to a State  Hosl?ital 
for  the  Mentally Disordered for  examination and observation 
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for  a period not exceeding thirty days are required by G.S. 122- 
43 and G.S. 122-46. But the act of commitment and detention of 
such person in such a hospital, if any be made, is performed by 
the Clerk of the Superior Court. See Dunbar v. Greenlazu, (17 
Dec. 1956), 152 Me. 270,128 A. 2d 218; Pennell v. Cummings, 75 
Me. 163, 166; Appeal of Sleeper, 147 Me. 302, 310, 312, 87 A. 
2d 115. 

G.S. 122-43 read with G.S. 122-46 demonstrates that  the two 
physicians are  witnesses in the proceeding for the detention and 
commitment of an  alleged mentally disordered person in a State 
Hospital for the Mentally Disordered for observation and treat- 
ment for  a period not exceeding thirty days, and that  the Clerk 
of the Superior Court is the judge. 

According t o  the allegations of the complaint Drs. Kenneth H. 
McGill and Thomas H. Wright, Jr. made the affidavits in the due 
course of a proceeding for the admission of plaintiff to a State 
Hospital for the Mentally Disordered for examination and ob- 
servation of his mental condition for a period not exceeding 
thirty days, by direction of the Clerk of the Superior Court of 
Cleveland County, who was acting pursuant to G.S. 122-43 and 
G.S. 122-46. These two physicians did not institute the proceed- 
ing, nor did they, or  either of them, have anything whatsoever 
to  do with the institution thereof, according to the complaint's 
allegations. They were directed by the Clerk of the Superior 
Court to perform a n  important duty. In  discharging it, they were 
not engaged in the ordinary practice of their profession. Their 
role and function in examining plaintiff and signing the affi- 
davits in respect to his mental condition are  those of witnesses. 
These examining physicians did not issue the order of commit- 
ment and detention: that  was done by the Clerk of the Superior 
Court of Cleveland County. 

Plaintiff seeks to  hold Drs. Kenneth H. McGill and Thomas H. 
Wright, J r .  t o  the standard of due care under the circumstances 
in the examination and making of their affidavits, and accuses 
them of gross negligence amounting to legal malice. Plaintiff, 
through his counsel, stated in open court in the trial below, and 
states in his brief, that  he does not rely upon a cause of action 
for  malicious prosecution, or  for abuse of process, or for false 
imprisonment. It would seem that  plaintiff, as he apparently 
concedes, has not stated a case against Drs. Kenneth H. McGill 
and Thomas H. Wright, Jr. for malicious prosecution, Dzmbar v. 
Greenlazu, supra; Fishel* c. Payne, 93 Fla. 1085, 1093, 113 So. 
378; or a case for  false imprisonment, Dunbar v. G~seenlaw, 
s u v a ;  Pennell v. Cummings, supm; Ussery v. Haynes, 344 Mo. 
530, 127 S.W. 2d 410; Dyer v. Dyer, 178 Tenn. 234, 156 S.W. 2d 
445; Mexullo v. Maletx, (1954), 331 Mass. 233, 118 N.E. 2d 356; 
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or for abuse of process, as there is no allegation that  Drs. Ken- 
neth H. McGill and Thomas H. Wright, Jr.,  or either of them, 
had an  ulterior or wrongful purpose in making their affidavits, 
or  conspired with Dr. John C. McGill in his alleged ulterior or  
wrongful purpose, Barnette v. Woody, 242 N.C. 424, 88 S.E. 2d 
223; 72 C.J.S., Process, p. 1189. 

Plaintiff says in his brief that  he has not placed any precise 
label on his cause of action, and i t  is not necessary for him to  do 
so. Plaintiff apparently presents his case against Drs. Kenneth 
H. McGill and Thomas H. Wright, J r .  as a malpractice suit. The 
nature of his allegations and charge against these two physi- 
cians would seem to be that  of libel. Dunbar v. Greenlaw, S u v a ;  
Perkins v. Mitchell, 31 Barb., N.Y. 461, 465; Cooley on Torts, 
4th Ed., Ch. 7, Sec. 145, p. 494. 

The rule in this jurisdiction is that  a defamatory statement 
made by a witness in the due course of a judicial proceeding, 
which is material to the inquiry, is absolutely privileged, and 
cannot be made the basis of an action for libel or slander, even 
though the testimony is given with express malice and knowl- 
edge of its falsity. Jurman v. O,futt, 239 N.C. 468, 80 S.E. 2d 
248; Godette v. Guskill, 151 N.C. 52, 65 S.E. 612; Ranzsey v. 
Cheek, 109 N.C. 270, 13 S.E. 775. The great weight of American 
authority supports this rule. See cases cited in Annotations 12 
A.L.R. 1247, 81 A.L.R. 1119, 54 A.L.R. 2d 1298; 22 L.R.A. 836 
Note; Cooley on Torts, 4th Ed., Ch. 7, Sec. 153, p. 527; 53 C.J.S., 
Libel and Slander, pp. 180-181. 

We held in J a r m n  v. OfSutt, supra, that a proceeding to com- 
mit an  alleged mentally disordered person to  a State Hospital 
for  the Mentally Disordered under the procedure set forth in 
G.S. 122-43 and G.S. 122-46 is a judicial proceeding within the 
rule of absolute privilege. 

The contents of the affidavits of Drs. Kenneth H. McGill and 
Thomas H. Wright, J r .  are  not set forth in the complaint. That 
the recitals in these affidavits were material and pertinent to the 
inquiry before the Clerk of the Superior Court of Cleveland 
County seem manifest. 

In  Jarnzun v. Offutt this Court said: "Ordinarily, statements 
made in an affidavit which are pertinent to matters involved in 
a judicial proceeding, or which the affiant has reasonable 
grounds to believe are pertinent, are privileged, and, although 
defamatory, are not actionable." See also, Cooley on Torts, 4th 
Ed., Ch. 7, Sec. 156; Restatement of the Law of Torts, p. 233, 
Sec. 588. 

Physicians, who are  witnesses, in judicial proceedings to com- 
mit an  alleged mentally disordered person for confinement, have 
been accorded such absolute immunity from civil liability for 
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their material and pertinent affidavits, certificates and testi- 
mony. Jarman v. Ofutt, supra; Dunbar v. Greenlaw, supra; 
Dyer zl. Dyer, supra; Corco~an  v. Jewel, 185 Iowa 532, 170 N.W. 
776, 2 A.L.R. 1579; Fisher a. Payne, supra; Hager v. Major, 353 
No. 1166, 186 S.W. 2d 564, 158 A.L.R. 584; Perkins v. Mitchell, 
sxpra: Linder v. Foster, 209 Minn. 43, 295 N.W. 299 (physician 
regarded as  a quasi judicial officer). See Reycraft v. McDonald, 
194 Mich. 500, 160 N.W. 836. 

There is contrary authority. Williams 2%. LeBar, 141 Pa. 149, 
151, 21 A. 525 (a  brief Per Curiam Opinion) ; Ayers v. Russell, 
50 Hun. 282, 3 N.Y.S. 338; and Miller v. West, 165 Md. 245, 167 
A. 696 (dictum) ;-the last two cases are  cited and relied on in 
plaintiff's brief-were decided upon the issue of ordinary or rea- 
sonable care of the physician without cognizance of the witness 
privilege and immunity. In Agers v. Russell, Ingalls, J., dis- 
senting, said: "It would seem that  the certificates made by the 
defendants should also be regarded as  privileged communica- 
tions." The correctness of the decision in Ayers v. Russell has 
been questioned in Brady z.. Collom, 68 R.I. 299, 27 A. 2d 311. 
Also Hall c. Semple, 3 Foster and Finlayson 337, 176 English 
Reports, Full Reprint 151, and Harnett  T. Fisher, 16 British 
Ruling Cases 238-both cases cited and relied on by plaintiff. 
Hall v. Semple was decided upon the issue of ordinary or reason- 
able care of a physician acting under a lunacy statute very dif- 
erent from the North Carolina Act. I t  would seem that  the Eng- 
lish Act did not provide for a hearing and order of commitment 
by a public ofher like our Act. In that  case the defendant and 
one Guy, a surgeon, signed certificates that  plaintiff was of un- 
sound mind. Plaintiff's wife took these certificates to an  asylum, 
whose manager sent men a t  her instance, who, under the author- 
ity of the certificates, next night seized plaintiff, and forcibly 
carried him to the asylum. Lord Blanesburgh, one of the Judgea: 
delivering a n  opinion in H a m e t t  v. Fisher, said:  "The point un- 
der Hall 2 ) .  Semple (1862) 3 Fost. & F.  337, 358, remains where 
i t  was left by this House in Everett u .  Grifiths (1921) 1 A.C. 
631-H.L. There the correctness of that decision was assumed but 
not decided. Now its correctness is no longer challenged." 

Some authorities deny the pertinent witness privilege to a 
physician in a lunacy proceeding if the tribunal lacks jurisdic- 
tion. Beckhann 2 , .  Cli,?e, 151 Fla. 481, 10 So. 2d 419, 145 A.L.R. 
705; Hagel. v. Major, szrpm; Pe).kins v. Nitchell, supra; 153 
A.L.R. 592 Note. See also, 70 C.J.S., Physicians and Surgeon;. 
p. 572. 

Mc~ul lo  2' .  Mulet:, supra, was an  action ayainrt a physicia?; 
for signing a pertinent certificate in a lunacy commitment pro- 
ceeding heard upon a demurrer to plaintiff's declaration. Plain- 
tiff alleged in the first count that  the defendant negligently per- 
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formed a mental examination of her, and signed a certificate to  
the effect that  she was insane or of unsound mind, and that  as  a 
result of such negligence "plaintiff . . . was committed" to a 
State Institution for the Insane. The second count alleged in 
substance that  defendant "did maliciously and in bad faith ex- 
ecute and sign a certificate designed by law for the commitment 
of individuals to State Institutions for the Insane," when he 
"knew or should have known" that  plaintiff was sane, and that  
plaintiff as  a result was "caused to be confined in and commit- 
ted to a State Institution for the Insane." The Court said: "But 
whatever the law may have been formerly on this subject it is 
now settled that  words spoken by a witness in the course of 
judicial proceedings which are  pertinent to the matter in hear- 
ing a re  absolutely privileged, even if uttered maliciously or in 
bad faith. Citing authority. And this is the prevailing view else- 
where. Citing authority. If a physician signing a certificate is 
entitled to the privilege of a witness-and the Niven Case so 
holds-then it would follow that  he does not lose it on proof of 
malice or bad faith." The allegations of the third count are  in 
substance that  defendant "wilfully conspired with the plaintiff's 
husband to  unlawfully and improperly have the . . . i)laintiff 
committed as  an  insane person" when the defendant knelr that  
the plaintiff was sane; that  in furtherance of the conspiracy the 
defendant "did sign or execute a certificate of commitment" 
whereby plaintiff n7as seized and committed ; and deprived of her 
liberty and suffered physical and mental harm. The Supreme 
Judicial Court, of Massachusetts affirmed the order of the lower 
court sustaining the demurrer to the declaration. 

Dunbar  v. Greenlaw,  s z ~ p m ,  was a suit against a phypician. 
Plaintiff accused him of having erroneously certifier? in ancillary, 
emergency, detention proceedings, under the Maine Act, without 
sufficient inquiry or examination, that  plaintiff was insaiie. Plain- 
tiff was confined in a State Hospital, and claimed resultant 
damage. The amended declaration contains the following recita- 
tion of the standard of care legally required by plaintiff from the 
defendant, and of defendant's failure to fulfill i t :  

" ' I t  had then and there become the duty of the defendant to 
exercise r e a s o m b l e  and orcliwary ccire, skill avd diliyctrce in 
an examination of the plaintiff to ascertain his true mental 
condition t o  make  n p m d e ~ t  arld care fu l  inquiry and to ob- 
tain proof whether he was sane or insane and it also hecame 
the duty of the defendant t o  exercise h is  best  ccnd rensonahle 
cirlcl 117 oper  jzrclgment to the plaintiff's sanity . . . the said 
defendant . . . m a d e  a fa lse ,  pvetended artd g r o s s l y  oegli- 
grnt exa?nimttio?z of the plaintiff as  to his mental condition 
. . . the defendant failed and neglected to use 01. to c.rercise 
reasonable and ordinary  care,  skill und diligence in such 
examination . . . and the defendant failed t o  nzuke a p?xclent 
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and careful inquiry and to  obtain proof as to the sanity or 
insanity of the plaintiff, and failed to exercise his best, re* 
sonable and proper judgment as  to  to the plaintiff's sanity 
but with gross and culpable negligence without adequate 
and proper examination of the plaintiff, the defendant made 
and delivered said certificate.' (Emphasis supplied.) " 

Mr. Justice Sullivan delivered for the Supreme Judicial Court 
of Maine on 16 December 1956 a very scholarly and well reasoned 
opinion. In his opinion he said: "The plaintiff presents his case 
as a malpractice suit. The nature of the charge would seem to 
be that of libel, citing authorities; rather than of false imprison- 
ment, citing authority; or malicious prosecution, citing author- 
ity." The Court held that a physician, whose certificate of insan- 
ity in insanity detention proceedings was allegedly product 
of gross negligence, was immune from tort liability to person 
thereafter committed to state institution, in view of absolute 
privilege of physician as witness in lunacy proceeding from civil 
liability for his pertinent certification, and sustained defendant's 
exceptions to the overruling of his demurrer to plaintiff's declar- 
ation by the lower court. 

Plaintiff has not challenged the regularity of the judicial pro- 
ceeding before the Clerk of the Superior Court of Cleveland 
County in which plaintiff was committed to  a State Hospital for 
the Mentally Disordered, nor has he contended that the Clerk 
had no jurisdiction in the proceeding. The pertinent affidavits 
made in this proceeding by direction of the Clerk by Drs. Ken- 
neth H. McGill and Thomas H. Wright, J r .  were absolutely priv- 
ileged, even if made maliciously or in bad faith. Plaintiff's allega- 
tions against Drs. Kenneth H. McGill and Thomas H. Wright, 
Jr. do not state a cause of action against them, and the lower 
court properly sustained their demurrers ore tenzw. 

In this Court Drs. Kenneth H. McGill and Thomas H. Wright, 
Jr. demur ore tenus to the complaint, and move the Supreme 
Court to dismiss the action against them on the ground that the 
complaint does not state facts sufficient to constitute a cause of 
action against them. As the complaint constitutes a statement 
of a defective cause of action against the above named two phy- 
sicians, the motion by them to dismiss is allowed. Cotton Mills 
Co. zl. Duplun Corp., 246 N.C. 88, 97 S.E. 2d 449; Scott v. Veneeia 
Co., 240 N.C. 73, 81 S.E. 2d 146. 

We are next confronted with the question as to whether the 
allegations of the complaint state facts sufficient to constitute a 
cause of action against Dr. John C. McGill. 

"The rule is that if the complaint is good in any respect, or 
to any extent, i t  may not be overthrown by demurrer for fail- 
ure to state a cause of action." Batchelor v. Mitchell, 238 N.C. 
351, 78 S.E. 2d 240. 
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These a re  the essential allegations against Dr. John C. Mc- 
Gill : The relationship of physician and patient existed between 
him and plaintiff. Before 15 October 1954 Dr. John C. McGill 
had various conversations and conferences with plaintiff's par- 
ents, and by virtue of his position as a physician, through these 
conversations and conferences, influenced, persuaded and caused 
plaintiff's parents to execute and file an  affidavit with the Clerk 
of the Superior Court of Cleveland County, stating in substance 
that  plaintiff was suffering from some mental disorder, and was 
in need of observation and admission to the State Hospital for 
the Insane. That plaintiff's parents in executing this affidavit 
acted in complete reliance on Dr. John C. McGill's representation 
to them that  plaintiff was insane. Dr. J o h n  C. McGill in advising 
and influencing plaint i f f ' s  parents t o  execute and file this a& 
davi t  acted solely t h r o u g h  ill will  a n d  malice tozoard plaintif f  
growing out of his  a n x i e t y  t o  r id  himsel f  o f  plaintif f  as a pa- 
t ient ,  because h e  k n e w  plaint i f  was suffering f r o m  an incurable 
case o f  hemophilia,  and did n o t  respond t o  his t rea tment .  At the 
request, advice and recommendation of Dr. John C. McGill, the 
Clerk of the Superior Court of Cleveland County, pursuant to  
G.S. 122-43, directed Drs. Kenneth H. McGill and Thomas H. 
Wright, Jr. to  make an  examination of plaintiff. Dr. John C. Mc- 
Gill, acting through ill will and malice toward plaintiff, and us- 
ing his influence as  a brother physician, influenced and caused 
Drs. Kenneth H. McGill, his brother, and Thomas H. Wright, Jr.,  
to  make and execute the necessary affidavits required by statute 
for committing plaintiff to  the State Hospital for the Insane, 
without making the examination required by G.S. 122-43. About 
18 October 1954 plaintiff was carried to  Morganton, and there 
admitted in the State Hospital for the Insane, where he was 
forced to  stay for  30 days. Plaintiff was not insane, or in need 
of mental treatment, and had never been in such condition in 
his life. Then follows the allegations of damages. 

Accepting the allegations of the complaint against Dr. John 
C. McGill as true, and construing them with the liberality we 
are required to do on a demurrer, i t  appears that  Dr. John C. 
McGill maliciously perverted the proceeding to commit a men- 
tally disordered person to a State Hospital for the Mentally 
Disordered for observation and treatment, to the purpose of 
having plaintiff, who was not mentally disordered, committed 
to such a hospital and there confined for 30 days, to the end 
of ridding himself of plaintiff as a patient, which was a purpose 
and result not warranted by the proceeding authorized by G.S. 
122-43 and G.S. 122-46. , 

Plaintiff has alleged a cause of action against Dr. John C. 
McGill for abuse of process. Dave~zpor t  z'. Lynch ,  51 N.C. 545; 
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Getsinger v. Corbell, 188 N.C. 553, 125 S.E. 180; Coulter v. Coul- 
tsr, 73 Colo. 144, 214 P. 400 (this case cites our case of Daven- 
port v. Lynch). See Barnette v. Woody, supra, p. 431 of our 
Reports, and p. 228 in 88 S.E. 2d. 

Plaintiff's counsel stated in the lower court, and here, that  
they do not rely upon a cause of action for abuse of process. 
This Court said in Bizzell v. Equipment Co., 182 N.C. 98, 108 
S.E. 439: "It is also fully recognized that  an  attorney, by virtue 
of his office and ordinary employment in a case, has no implied 
power . . . to enter into stipulations or agreements which sen- 
sibly impair such client's substantial rights and interests pre- 
sented and involved in the litigation." 

In  7 C.J.S., Attorney and Client, p. 922, i t  is written : ". . . 
in the absence of express authority, an attorney generally has 
no power, by stipulation, agreement, or otherwise, to waive or  
surrender the substantial legal rights of his client . . . ." See 
S. v. Barley, 240 N.C. 253, 81 S.E. 2d 772. 

There is nothing in the record to show that  plaintiff expressly 
authorized his counsel to say that  they did not rely upon a cause 
of action for abuse of process, and, therefore, such statement 
is not binding on him. 

The judgment sustaining the demurrers of Drs. Kenneth H. 
McGill and Thomas H. Wright, J r .  is sustained, and the action 
against them is dismissed; the judgment sustaining the demur- 
rer  of Dr. John C. McGill is reversed. 

As to Dr. Kenneth H. McGill and Dr. Thomas H. Wright Jr. 
Affirmed and action dismissed. 
As to Dr. John C. McGill 
Reversed. 

JOHNSON, J., concurs in result. 

G. F E T Z  LITAKER, ADMINISTRATOR OF THE ESTATE OF BILLY RAY LIT- 
AKER, DECEASED, V. CHARLES FRANKLIN BOST, BY HIS GENERAL 
GUARDIAN, E. L. BOST, A N D  CALEB WATSON BOST, 111. 

(Filed 11 December, 1957) 

1. Automobiles § 52- 

Evidence tha t  the owner of the automobile was a passenger therein, 
and t h a t  the driver negligently operated the vehicle under the direction 
and control of the owner, resulting in the death of another passenger 
in the vehicle, is sufficient to overrule nonsuit in an action for wrong- 
ful death against the owner-passenger. 
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2. Trial 5 22b- 
Conflicts in the testimony must be resolved in plaintiff's favor upon 

motion to nonsuit. 

3. Automobiles § 49-Evidence held insufficient to show contributory negli- 
gence of passenger as  a matter  of law. 

Where there is conflict in  the evidence a s  to  whether the car in 
which intestate was riding was engaged in racing during the af ter-  
noon before the fatal  t r ip  so a s  to give intestate notice of the driver's 
recklessness or incompetence, and there is evidence tending to show 
that  intestate was helped into the car  for the fatal  t r ip  and was too 
intoxicated to be aware that  the automobile was being driven a t  ex- 
cessive speed and in a reckless manner in participating in races on 
the highway, the evidence, although sufficient to support a finding tha t  
intestate was aware of what  was happening and was contributori1,y 
negligent in continuing to ride in  the car under the circumstances, 1s. 
insufficient to establish contributory negligence in this respect as  a 
matter  of law. 

4. Segligence 5 18: Pleadings $ 24a- 
I t  is not required t h a t  plaintiff's evidence in refutation on the issue 

of contributory negligence be supported by allegation, since the bur- 
den of proof on this issue is on defendants. 

5. Appeal and Error  9 35- 
Where the charge of the court is not included in the record, i t  will 

be presumed tha t  the jury was correctly instructed on every principle 
of law applicable to the facts. 

6. Trial 3 36- 
The verdict of the jury may be construed with regard to the plead- 

ings, evidence, admissions of the parties and the charge of the court 
in ascertaining its meaning with the view of sustaining it  if possible. 

7. Appeal and Error  § 39- 

The presun~ption is in  favor of the correctness of the judgment in 
the lower court, and the burden is on appellant to show a denial of 
some substantial right. 

8. Automobiles 3 54h: Negligence 3 21-Verdict against defendant-owner 
held not inconsistent with finding tha t  defendant-driver was not liable. 

Plaintiff's allegations were to the effect that  his intestate was a 
passenger in a n  automobile and was fatally injured a s  a result of the 
negligent operation of the automobile by one of defendants who was 
dl l r ing under the supervision and control of the other defendant, who 
was the owner and also a passenger in the car. The evidence was con- 
flicting as  to whether the defendant specified was driving or whether 
the vehicle was operated a t  the time by yet another passenger. The 
verdict of the jury established tha t  intestate was not killed by the neg- 
ligence of the defendant named a s  driver, but t h a t  his death did result 
from the negligence of defendant-owner. H e l d :  The verdict must be 
interpreted a s  finding tha t  defendant-owner was responsible for  the 
negligence of the driver, but  tha t  the passenger named a s  driver in the 
complaint was not operating the vehicle a t  the time of the accident, 
and the verdict, a s  so construed, is not inconsistent. 
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9. Pleadings 8 22bAmendment  t o  make allegations conform to proof held 
not to change substantially the claim against appeal~ng defendant. 

Plaintiffs allegations were to the effect that  his intestate was a 
passenger in an automobile and was fatally injured as a result of the 
negligent o eration of the automobile by one of defendants who was 
driving un&r the supervision and control of the other defendant, who 
was the owner and also a passenger in the car. The evidence was con- 
flicting as  to whether the defendant specified was driving or whether 
the vehicle was operated a t  the time by yet another passenger. The 
verdict of the jury established liability on the par t  of defendant-owner, 
but that  the defendant named a s  driver was not liable. After verdict, 
the court permitted plaintiff to amend the complaint to make the alle- 
gations conform to the evidence by alleging that  the car was being 
driven by either one of the passengers referred to in the evidence, and 
that  in either event defendant-owner was responsible for the negli- 
gence of the driver. Held: Under the facts of this case the amendment 
did not change substantially the plaintiff's claim against defendant- 
owner, and the variance prior to amendment did not mislead defend- 
ant-owner to his prejudice in the trial on the merits, G.S. 1-163, G.S. 
1-165, G.S. 1-168, since the crucial fact in respect to defendant's 
liability was not the identity of the driver, but that  defendant per- 
mitted or directed the negligent operation of the car. 

10. Automobiles 8 52- 
Where the owner is an occupant in the car a t  the time of its neg- 

ligent operation by another, the owner's liability for such negligent 
operation is not dependent upon the relationship of principal and agent 
in the ordinary sense, but upon the fact that  he knowingly permits or 
directs the negligent operation of his car by another. 

APPEAL by defendant Charles Franklin Bost from Gwyn, J . ,  
March Term, 1957, of CABARRUS. 

Action by administrator to recover damages for the alleged 
wrongful death of Billy Ray Litaker, his intestate. 

On Sunday, September 12, 1954, about 7:15 p.m., the 1954 
Chrysler New Yorker of defendant Charles Franklin Bost, trav- 
eling west on Highway 73 a t  a speed of 80-95 miles per hour, 
left the hard-surfaced portion, went 999 feet along the dirt 
shoulder, hit and broke a telephone pole, and finally came to 
rest upside-down in a cotton field some 117 feet from the tele- 
phone pole and some 40-48 feet north of Highway 73. 

The four occupants, defendant Charles Franklin Bost, the 
owner, defendant Caleb Watson Bost, 111, hereinafter called 
Watson Bost, Donald P. Stewart, Jr., hereinafter called Stew- 
art ,  and plaintiff's intestate, hereinafter called Litaker, were 
thrown therefrom. Litaker was killed. Charles Franklin Bost 
received a serious head injury. Thereafter, he was adjudged in- 
competent; and his father, E. L. Bost, was duly appointed gen- 
eral guardian and defends this action in that capacity. Watson 
Bost and Stewart testified a t  the trial. 

On March 11, 1955, plaintiff instituted three separate wrong- 
ful death actions against Stewart, Watson Bost and Charles 
Franklin Bost, respectively; but, instead of filing complaints, 
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LITAKER v.  BOST. 

plaintiff applied in each case for an order permitting his adverse 
examination of the defendant therein named. In each case, by 
consent order, plaintiff was permitted to examine the defendant 
adversely on six specific subjects, including "(2) As to the 
driver of the said vehicle in which the decedent was riding." 

Plaintiff did not conduct any of the three adverse examina- 
tions so authorized. Instead, a voluntary nonsuit was entered in 
the separate actions against Stewart and Watson Bost. This was 
contemplated by a consent order signed August 23, 1955, where- 
by Watson Bost was joined as  an additional defendant herein, 
to wit, the action originally against Charles Franklin Bost alone. 

In complaint filed August 23, 1955, plaintiff alleged that the 
driver, defendant Watson Bost, operated the Chrysler a t  an un- 
lawful and dangerous speed and in a reckless and wanton man- 
ner in utter disregard of the rights and safety of the passengers 
therein, lost control thereof and wrecked the Chrysler in the 
manner indicated above; that defendant Watson Bost so operated 
the Chrysler under the direction and supervision, and with the 
authority, consent and knowledge, of defendant Charles Franklin 
Bost, the owner, who was seated on the passenger side of the 
front seat of the car. 

The defendants, represented by the same counsel, filed sep- 
arate answers. Defendant Watson Bost, in his further answer 
and defense, alleged that Stewart was driving the car when the 
wreck occurred. Defendant Charles Franklin Bost admitted his 
ownership of the Chrysler; but, in respect of plaintiff's allega- 
tion that Watson Bost was the driver, he averred that he had 
no sufficient knowledge or information to form a belief as to 
the truth thereof and therefore denied it. 

Each defendant pleaded the contributory negligence of plain- 
tiff's intestate. Defendant Charles Franklin Bost's plea is pre- 
ceded by this conditional clause : "If the plaintiff's intestate came 
to his death by the negligence of defendant Charles Franklin 
Bost, which is expressly denied, . . ." Defendant Watson Bost's 
plea is preceded by this conditional clause: "That even if this 
defendant were operating the said automobile on the occasion of 
the alleged accident, which is expressly denied, or if the said 
automobile were being operated by any person other than the 
plaintiff's intestate, . . ." 

The gist of each defendant's plea of contributory negligence 
is indicated by this excerpt from defendant Charles Franklin 
Bost's further answer and defense: ". . . the plaintiff's intestate 
was himself guilty of negligence which directly and proximately 
contributed to and caused his death, in that he rode in the auto- 
mobile of Charles Franklin Bost a t  a time when he knew or, by 
the exercise of due care, should have known that the d?<zper 
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thereof was not driving same in a proper manner, and this de- 
fendant is  informed and believes and so alleges tha t  the plain- 
tiff's intestate encouraged said d r i v e r  to drive a t  a fast,  reck- 
less and unlawful ra te  of speed, when plaintiff's intestate knew, 
o r  by the exercise of due care should have known, that  the au- 
tomobile was being  d r i v e n  a t  an  unlawful rate of speed and in 
excess of the rate of speed allowed by law a t  the point of and 
immediately east of the point of upset; and that  plaintiff's in- 
testate failed to protest the reckless and unlawful manner in 
which the d r i v e r  was operating said automobile, and instead of 
protesting, the plaintiff's intestate encouraged the said d r i v e r  
to  drive a t  a fast  and unlawful rate of speed under the condi- 
tions then existing, when the plaintiff's intestate knew or, by 
the exercise of due care, should have known that  t h e  d r i v e r  
could not control the operation of said automobile and that  the 
speed thereof should be decreased, and the plaintiff's intestate 
failed to  exercise that  degree of care which an ordinarily pru- 
dent person would or could have exercised under the same or  
similar conditions, . . ." (Italics added.) 

Upon these pleadings, the case came on for tr ial ;  and both 
plaintiff and defendants offered evidence. The following issues 
were submitted to and answered by the jury, viz.: 

"1. Was the plaintiff's intestate, Billy Ray Litaker, injured 
and killed by the negligence of the defendant Caleb W. Bost, 111, 
a s  alleged in the Complaint? Answer: No. 

"2. Was the plaintiff's intestate, Billy Ray Litaker, injured 
and killed by the negligence of the tlefenclant Charles Franklin 
Bost, as  alleged in the Complaint? Answer: Yzs. 

"3. If so, did the plaintiff's intestate, Billy Ray Litaker, by 
his own negligence contribute to his injury and death? Answer: 
No. 

"4. What amount, if any, is the plaintiff entitled to recover? 
Answer : $20,000.00." 

After verdict, upon plai~itiff's motion, the court entered an 
order permitting plaintiff to amend his complaint "to conform 
to the facts proved." Plaintiff filed the anlendment as  authorized 
by said order, therein alleging in effect that  the negligent driver 
was either Watson Bost or Stewart and that  in either event 
Charles Franklin Bost was responsible for the negligent acts of 
the driver. 

Judgment was entered in favor of Watson Bost, dismissing 
plaintiff's action as  to him and providing that  he recover his 
costs from plaintiff. 

Defendant Charles Franklin Bost tendered judgment in his 
favor, based upon the verdict, which the court refused. There- 
upon, the court signed judgment on the verdict in plaintiff's 



N. C.] FALL TERM, 1957. 303 

favor providing for  the recovery by plaintiff f rom defendant 
Charles Franklin Bost of $20,000.00 and costs. 

Defendant Charles Franklin Bost excepted and appealed, 
assigning errors  based on exceptions duly taken. 

W e b s t e ~  S. Medlin f o ~  plni?/tif, appellee. 
Hartsell  & Ha?.tsell f o ~  clefendarzt Charles F)nnklin Bost, ag- 

pellant. 

BOBBITT, J. As  stated on oral argument, appellant seeks a 
reversal, not a new trial. His  assignments of error  relate (1) 
to  the overruling of his motions for  judgment of involuntary 
nonsuit, ( 2 )  to the refusal of the court to sign judgment on the 
verdict in his favor, (3)  t o  the  allowance af te r  verdict of plain- 
tiff's motion for  leave to amend his complaint, and (4 )  to the 
entry of judgment on the verdict in plaintiff's favor. 

There was plenary evidence to support a finding tha t  Litak- 
er's death was caused by the  negligence of the driver  of the 
Chrysler and tha t  Charles Franklin Bost, the owner, seated 
therein, had control and direction of its operation. Indeed, al- 
though the jury found otherwise, plaintiff's evidence was s u e -  
cient to support a finding that ,  a s  originally alleged by plain- 
tiff, Watson Bost was driving the Chrysler a t  the time of the 
wreck. F o r  this reason, R71zichard 2 % .  Lipe, 221 N.C. 53, 19 S.E. 
2d 14, 139 A.L.R. 1147, discussed below, has no bearing on the 
question of nonsuit. 

Appellant's position a s  to nonsuit rests on his contention tha t  
the undisputed evidence, taken in the light most favorable t o  
plaintirlt, established the contributory negligence of Litaker so 
clearly tha t  no other reasonable inference or  conclusion could 
be drawn therefrom. D e m i s  2 % .  A l b e i ~ l - l e ,  243 N.C. 221, 30 S.E. 
2d 532. 

Only the testimony of Stewart ,  plaintiff's witness, and tha t  of 
defendant Watson Bost, relate to what  happened prior to 5:00 
p.m., a t  Chubirko's Restaurant,  the occasion when Charles 
Franklin Bost and his Chrysler a re  first referred to in the evi- 
dence. Their testimony tends to show that  they and Litaker were 
together f rom about 1:00 p.m. until they parked a t  Chubirko's 
place a l ~ o u t  5 :00 p.m.; t ha t  each had a ca r ;  tha t  they rode 
around f rom place to place, f i rs t  in one car  and then in another;  
and that ,  during this period, they drank six cans of beer and a t  
least one pint of whiskey. 

There is no evidence that,  during this period, any  car was 
operated in a negligent or  unusual manner or t ha t  Litaker was 
put  on notice of the driver's incompetency, except the testimony 
referred to in Ihe next paragraph. 
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Watson Bost testified that he met Stewart and Litaker a t  
Buddy's Grill about 1 :00 p.m.; that they left on Highway 29A, 
he driving his car, and Stewart, with Litaker beside him, driving 
Litaker's car;  that Stewart drove up beside him and challenged 
him to a "drag race"; and that they raced for some distance on 
Highway 29A but did not get "over sixty an hour." On the other 
hand, Stewart testified positively that he and Litaker did not 
meet Watson Bost a t  Buddy's Grill about 1:00 p.m. and that 
there was no incident relating to a "drag race" on Highway 
29A. Hence, as to such incident, the testimony was in direct con- 
flict. On motion for nonsuit, the conflict must be resolved in favor 
of plaintiff. Coxart v .  Hudson, 239 N.C. 279, 78 S.E. 2d 881. 

There was no evidence that Litaker drove any car prior or 
subsequent to 5 :00 p.m. 

Conceding the evidence sufficient to support a finding that 
plaintiff's intestate was contributorily negligent in continuing 
to  ride with Stewart and Watson Bost throughout the afternoon 
and up to 5:00 p.m., i t  is insufficient to establish contributory 
negligence in this respect as a matter of law. 

There is evidence tending to show that Litaker, Stewart, Wat- 
son Bost and Charles Franklin Bost left Chubirko's place in the 
Chrysler on two occasions, first a t  5:00 p.m. or shortly there- 
after and again about 7 :00 p.m. ; that, on the first occasion, with 
Watson Bost driving, they went to Buddy's Grill where they 
drank "the rest of the whiskey which we had with us," and 
thereafter drove to a Mrs. Helton's where Stewart, Litaker and 
Watson Bost went in and bought another pint of whiskey; and 
that thereafter they returned to Chubirko's place and parked. 

There is evidence tending to show that, after returning to 
Chubirko's place, Stewart and Litaker got in Stewart's Ford 
coupe; and that Stewart twice drove up and down the divided 
highway and after doing so drove back into Chubirko's place and 
parked his car. Concerning such incident, Watson Bost testified: 
"Don (Stewart) got out of his car and came around to Bill's 
side and as Bill started to get out, he caught his foot on the run- 
ningboard and he almost fell." 

According to Watson Bost, the Chrysler's final departure from 
Chubirko's place was under these circumstances. One Paul Moose 
came along in a pickup truck. He was challenged by Stewart to 
race the Chrysler. They were to race south on Highway 29, then 
turn off onto Highway 73 and go west. Stewart insisted on driv- 
ing and did drive the Chrysler. The Moose truck started down 
the highway. The Chrysler passed it before it had reached the 
turn-off into Highway 73. The Chrysler proceeded west on High- 
way 73. Moose abandoned the race and continued south on High- 
way 29; but another car, a Pontiac, otherwise unidentified, 
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traveling west on Highway 73, passed the Chrysler. The wreck 
of the Chrysler occurred shortly thereafter, that  is, after the 
Chrysler had overtaken and passed the Pontiac. The testimony 
of Moose and Swaringen (who testified he was riding with 
Moose), witnesses for defendants, was to the effect that  Stewart 
instigated the race and was driving the Chrysler when i t  left 
Chubirko's place. Also, their testimony further corroborates the 
testimony of Watson Bost as to what occurred until the Chrysler 
turned off into Highway 73. 

Stewart testified that  he had no recollection as to arranging 
for a race with Moose; that  he did not drive the Chrysler when 
i t  left Chubirko's place; that  Watson Bost was then driving the 
Chrysler; that  he did not know who was driving the Chrysler 
after i t  entered Highway 73; that  he could "only come to spots, 
what I remember and what I don't remember"; and that  on 
Highway 73 "about the top of the hill a t  Miss Munday's house 
Watson was driving." Plaintiff's witness James testified tha t  
Watson Bost was driving the Chrysler on an occasion about 7 :00 
p.m. when he saw "a truck leave a t  about the same time the 
Chrysler left." 

True, none of the evidence indicates that Litaker made any 
protest a s  to riding with Stewart or Watson Bost or a s  to the 
manner in which the Chrysler was operated. Conceding the evi- 
dence sufficient to support a jury finding that  Litaker was aware 
of what was happening and hence was contributorily negligent 
in riding in the Chrysler when driven by Stewart or Watson 
Bost on the last and fatal trip, we cannot say that the undisputed 
evidence establishes this so clearly that  no other reasonable in- 
ference or conclusion can be drawn therefrom. In  this connec- 
tion, attention is called to the testimony set out below. 

Mrs. Brown, plaintiff's witness, testified that she knew Lit- 
aker;  that  she was in a car, parked a t  Ch:lbir?:07s place, around 
4:30 or 5:00 p.m., when a Ford car in which Litaker was riding 
drove up and parked; that the driver of this Ford car went over 
to a Chrysler car ;  that  two men came from the Chrysler, "woke 
Billy Ray up," and helped him to the Chrysler where he (Lit- 
aker) "got on the back seat and laid down." As to Billy Ray's 
condition before he was aroused and helped to the Chrysler, she 
testified: "I just don't know whether Billy Ray was asleep or not 
but he was passed out." Again: ". . . they took him by the arm 
and woke him up and when he got up he had on khaki pants. 
I don't know whether he had been drinking or not but they were 
wet." 

James, plaintiff's witness, testified that  he was a t  Chubirko's 
place around 7:00 p.m. when the Chrysler, with the four said 
occupants, drove up and parked. He testified: "All of the boys 
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got out of the car but Billy Litaker. He was in the Chrysler and 
was in the right front seat, lying down. He did not move." 

The testimony of Mrs. Brown and James was offered by plain- 
tiff in relation to the contributory negligence issue. Since the 
burden of proof on this issue was on defendants. appellant's con- 
tention that  plaintiff had made no allegation corresponding to 
this evidence is without merit. 

Whether Litaker was contributorily negligent in riding in the 
Chrysler when driven by either Stewart or Watson Bost would 
depend in last analysis on whether he knew what was going on 
and so consciously committed himself to the assumption of the 
risk. 

The charge of the trial court was not included in the record 
on appeal. Hence, i t  is presumed that  the jury was instructed 
correctly on this and every principle of law applicable to the 
facts. H a t c h e ~  71. clay to?^, 242 N.C. 450, 88 S.E. 2d 104. 

The court was correct in overruling defendants' motion for  
judgment of involuntary nonsuit and in submitting the contrib- 
utory negligence issue for determination by the jury. 

Bogen 2'. Bogen, 220 N.C. 648, 18 S.E. 2d 162, cited by appel- 
lant, is readily distinguishable. There the testimony of plainti,f, 
the guest passenger, was to the effect that  she knew the defend- 
ant  driver habitually drove in a reckless manner and a t  a high 
rate of speed without keeping a proper lookout. 

We come now to the interpretation of the verdict, the amend- 
ment of the complaint after  verdict and the judgment entered in 
plaintiff's favor. 

Here certain fundamentals must be kept in mind. "It is well 
settled that  a verdict should be liberally and favorably con- 
strued with a view of sustaining it, if possible, and in ascertain- 
ing its meaning resort may be had to the pleadings, the eridence 
and the charge of the court." Guy z.. Gozcld, 2'32 N.C. 727, 164 
S.E. 120. Too, admissions of the parties, if any, may be coneid- 
ered. Jcrnigan z.. Je?*niga?7, 226 N.C. 204. 37 S.E. 2d 493. More- 
over, the presumption is in favor of the correctness of the judg- 
ment of the lower court; and the burden is upon appellant to 
show error amounting to a denial of some substantial right. 
Strong, N.C. Index, Vol. 1, Appeal and Er ro r  Sec. 39. where 
many cases are  cited. 

Our task of interpreting the verdict is rendered more difficult 
on account of appellant's failure to include the charge in the 
record on appeal. However, we must presume that  the charge 
instructed the jury correctly a s  to all phases of the case and 
that  the jury followed his instructions. Bank v. Wywng & A4iles 
Co., 177 N.C. 284, 289, 98 S.E. 769. 
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Appellant's first position is tha t  the verdict, properly inter- 
preted, entitled him to a judgment that  plaintiff recover nothing 
and dismissing the action. On this point, our inquiry is  to deter- 
mine what facts were established by the verdict, leaving for 
later consideration questions concerning the amendment to the 
complaint. 

The jury, in answering the first issue, found that  the death of 
Litaker was not caused by the negligence of defendant Watson 
Bost. The gist of appellant's contention is that  this finding neces- 
sarily established that  Litaker's death u7as not caused by the 
negligence of defendant Charles Franklin Bost; and that  the 
jury's answer to the second issue should be disregarded. The 
asserted basis for this contention is that  the jury should have 
been instructed that, if they answered the first issue, "No," they 
would not consider the second issue; or that, as  a legal result of 
their said answer to the first issue, they would likewise answer 
the second issue, "No." Obviously, the trial judge did not so in- 
struct the jury. I t  is equally apparent that  the trial judge did not 
consider that  the jury failed to follow his instructions or that  the 
answers to the first and second issues were inconsistent. 

There was no evidence or contention that  Charles Franklin 
Bost, personally, was driving the Chrysler. Since all the evidence 
tended to show that  either Watson Bost or Stewart was the 
driver, we think the only reasonable interpretation of the ver- 
dict is tha t  the jury found that  Stewart was the driver. Hence, 
the answer to the second issue, a finding that  plaintiff's intestate 
was killed by the negligence of Charles Franklin Bost, must be 
considered as  establishing appellant's legal liability for the neg- 
ligence of the actual dri-per, to wit, Stewart. 

When defendants' evidence was developed, SG the record indi- 
cates, i t  appeared probable that  Stewart rather than Watson 
Bost was in fact the driver of the Chrysler. The trial judge, alert 
to see that  the cause was determined on the real issues, did 
not submit a single issue, e.g.: "Was plaintiff's intestate killed 
by the negligence of defendants as alleged in the complaint?" 
Instead, he submitted the first and second issxes as  set out 
above. I t  seems apparent that  this was doze in order that he 
might instruct the jury that, if they answered the first issue, 
"No." they would proceed to the second issue; and that ,  upon 
reaching the second issue under such circumstances, if they 
found that  Stewart was the negligent driver and appellant u7as 
responsible for his acts, they would answer the second issue, 
"Yes." I t  is significant that  the record does not show that  ap- 
pellant objected to the issues as submitted by the court. 

This brings us to the amendment to the complaint, "to conform 
to the facts proved." Unquestionably, to the extent plaintiff had 
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alleged that Watson Bost was the driver, the complaint was a t  
variance with the facts established by the verdict. In this respect 
the amendment was appropriate to conform to the facts so estab- 
lished. 

G.S. 1-163, in pertinent part, provides: "The judge or court 
may, before and after judgment, In furtherance of justice, and 
on such terms as may be proper, amend any pleading . . . by 
inserting other allegations material to the case; or when the 
amendment does not change substantially the claim or defense, 
by conforming the pleading . . . to the fact proved." 

G.S. 1-165 provides : "The court or judge shall, in every stage 
of the action, disregard any error or defect in the pleadings or 
proceedings which do not affect the substantial rights of the 
adverse party; and no judgment may be reversed or affected by 
reason of such error or defect." 

G.S. 1-168 provides: "1. No variance between the allegation 
in a pleading and the proof shall be deemed material, unless it 
has actually misled the adverse party to his prejudice in main- 
taining his action upon the merits. Whenever it is alleged that 
a party has been so misled, that fact and in what respect he has 
been misled must be proved to the satisfaction of the court; and 
thereupon the judge may order the pleading to be amended 
upon such terms as shall be just. 2. Where the variance is not 
material as herein provided, the judge may direct the fact to be 
found according to the evidence, or may order an immediate 
amendment without costs." 

While the record shows that the motion for leave to amend 
the complaint was not made until after verdict, it seems clear 
that the trial was conducted as if the amendment had been made. 
If misled to his prejudice, i t  would seem that appellant should 
have objected then on the ground of variance. The record shows 
no objection by appellant to the conduct of the trial on the theory 
indicated and no exception to the charge. The impression pre- 
vails that in the trial below the real fight was on the contributory 
negligence issue. 

Under the factual situation disclosed by the record, we are 
constrained to hold that the amendment did not change sub- 
stantially the plaintiff's claim, that is, the essential nature of 
his cause of action against appellant, and that the variance prior 
to amendment did not mislead appellant to his prejudice in the 
trial on the merits. 

In his answer, appellant admitted that Charles Franklin Bost 
was an occupant of his Chrysler on the occasion of the fatal 
wreck. 

Defendants' evidence, although identifying Stewart rather 
than Watson Bost as the driver of the Chrysler, tended more 
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strongly than that  offered by plaintiff to establish Charles 
Franklin Bost's responsibility for i ts  operation. Watson Bost 
testified tha t  "Charles Franklin Bost was present when this 
arrangement ( the race with Moose) was made"; and that, after  
the Pontiac had passed the Chrysler, and when the Chrysler was 
in process of overtaking the Pontiac, Charles Franklin Bost said 
to Stewart, "If you are  going t o  pass him, pass him." 

True, t o  recover from defendant Watson Bost, plaintiff was 
required to establish his allegation that  Watson Bost was in fact 
the driver. But the crucial fact, i n  respect of appellant's liability, 
was not the identity of the driver but rather t h t  appellant per- 
mitted o r  directed the negligent operation of the Chrysler. The 
fact that  the jury accepted defendants' evidence as  t o  the identity 
of the actual driver under circumstances where defendants' evi- 
dence tended t o  establish both the negligence of the actual driver 
and the legal responsibility of Charles Franklin Bost therefor 
would seem an  unsubstantial basis upon which to deny plain- 
tiff's right to  recover. 

This distinction should be noticed. The liability of an owner- 
occupant does not depend upon whether the driver was his agent 
in the ordinary sense, that  is, then engaged as  authorized in fur-  
therance of the owner's business. Rather, the liability of such 
owner-occupant arises from the fact that  he knowingly permits 
or directs the  negligent operation of his car by another. Evans v. 
Johnson, 225 N.C. 238, 34 S.E. 2d 73 ; Harper  v. Harper, 225 
N.C. 260,34 S.E. 2d 185 ; Bass v. Ingold, 232 N.C. 295, 60 S.E. 2d 
114; Harr is  v. Draper, 233 N.C. 221, 63 S.E. 2d 209; Dosher v. 
Hunt, 243 N.C. 247, 90 S.E. 2d 374. Also, see Matheny v. Motor 
Lines, 233 N.C. 681, 65 S.E. 2d 368. 

In  Harper v. Harper, supra, opinion by Barnhill, J. (later 
C. J.), i t  is stated: "The owner of an automobile has the right 
to control and direct its operation. So then when the owner is the 
occupant of an  automobile being operated by another with his 
permission or a t  his request, nothing else appearing, the negli- 
gence of the driver is imputable to the owner. (Citations omit- 
ted.)" The following excerpt from the same opinion is noted: 
"Strictly speaking, the person operating with the permission or 
a t  the request of the owner-occupant is not an agent or employee 
of the owner, but the relationship is such that  the law of agency 
is applied." See Annotation, "Owner's presence in motor vehicle 
operated by another as affecting owner's rights or liability," 50 
A.L.R. 2d 1281. 

To establish the liability of a n  absentee owner, i t  must be 
shown that  the driver was the owner's agent and then acting in 
furtherance of the owner's business. Ordinarily, in such case, the 
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identity of the driver would be a vital factor in the determina- 
tion of the alleged agency. 

The vital distinction is that  the liability of a n  absentee owner 
depends on the application of the doctrine of respondeat superior 
while the liability of an  owner-occz~panf, where the driver is not 
his agent, depends upon his own acts or omissions as  related to 
his right to control and direct the operation of his car. 

In Whichard v. Lipe, supra, defendant Lipe was the absentee 
owner of the truck. Plaintiff had alleged that  the individual de- 
fendant, Lipe's agent, was the driver a t  the time of the fatal  
wreck. No evidence supported this allegation but the p1ainti.f 
offered evidence tending to show that  two men, both agents of 
Lipe, were aboard the truck and took turns in operating it. The 
defendant offered no evidence. The court instructed the jury that  
if both men aboard the truck were his agents, Lipe would be 
liable under the doctrine of respondeat superior if the jury found 
either of them operated the truck in such manner as  to  cause 
the death of plaintiff's intestate. The plaintiff did not ask for  
leave to amend his allegations to conform to the proof a t  the 
trial, after  the trial or in this Ccurt. This Court held that  there 
mas a fatal variance between plaintiff's allegations and the evi- 
dence and that ,  absent a n  amendmenf, Lipe's motion for nonsuit 
shoulcl have been allowed. 

I t  is noted that  the fact that  the trial judge allowed the amend- 
ment to the complaint "to conform to the facts proved" tends to  
confirm the view that  the trial was conducted and the jury in- 
structed a s  indicated above. 

While the crucial issue, that  of contributory negligence, might 
well have been decided in favor of appellant, this was resolved 
by the jury in plaintiff's favor. As to the variance between plain- 
tiff's original pleading and the facts established by the verdict, 
appellant has failed to show prejudicial error. 

No error. 

SOLON LODGE No. 9 KNIGHTS O F  PYTHIAS COMPANY, TWIK-CITY 
LODGE No. 5 KNIGHTS O F  P Y T H I A S  COMPANY, A N D  MASEO 
KNIGHTS O F  P Y T H I A S  LODGE No. 14 COMPANY v. IONIC 
LODGE F R E E  A N C I E N T  AND ACCEPTED MASONS No. 72 COM- 
PANY. 

(Filed 11 December, 1957) 

1. Trusts  § 28- 
Where the  ces tu i s  make out a prima fac ie  case es tnb l id~ ing  s t rus t ,  

the trustee has  the  burden of establishing his defense t h a t  the  t rus t  
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SOLON LODGE v. IONIC LODGE. 

had been terminated by the distribution of the corpus for  the benefit 
of the cestuis, and nonsuit on such affirmative defense is proper only 
when i t  is established a s  a matter  of law by the cestuis' evidence. 

2. Trial 3 24a- 
Nonsuit on a n  affirmative defense is proper only when plaintiff's 

own evidence establishes such defense. 

3. Trusts  3 28: Associations 3 4-Property of association can be diverted 
to  other uses only by unanimous consent of its members. 

A benevolent association conveyed realty to a corporation formed 
for  the purpose of holding the property for the benefit of the associa- 
tion. Defendant corporation contended tha t  i t  terminated the t rus t  
under agreement by thereafter issuing its stock to the members of the 
association in good standing. Held: The association had no right to 
apply the property to  any use other than the t rus t  except by the unan- 
imous consent of i ts  members, and where the evidence discloses that  a 
bare majority of the members of the association voted in favor of 
terminating the t rus t  in such manner, the defense of termination is 
not established a s  a matter  of law. 

4. Limitation of Actions § 16- 

Where the apposite s tatute  of limitations is properly pleaded. the 
burden is ordinarily on the adverse party to show tha t  his claim is 
not barred. 

5. Limitation of Act~ons  3 18- 
M'here the party against whom the apposite s tatute  of limitations 

has been properly pleaded fails to show t h a t  his action is not barred, 
nonsuit is proper, but where the facts a r e  in doubt or in dispute and 
there is any evidence sufficient to justify the inference tha t  the came 
of action is not barred, the issue is for  the jury. 

6. Limitation of Actions § 9- 
Even the unequivocal repudiation of the t rus t  by the trustee does 

not s ta r t  the running of the s tatute  of limitations in the trustee's 
favor until the cestuis have notice or knowledge of such repudiation 
in such manner tha t  they a re  called upon to assert their rights. 

7. Same- 
Ordinarily, the statute of limitations does not run  against an action 

by the cestuis to enforce a t rus t  so long as  the cestltis remain in pos- 
session of the t rus t  property. 

8. Same- 
Ordinarily, where the cestui in possession of the t rust  property vol- 

untarily pays rent  to the trustee and thus establishes the relationshi:) 
of landlord and tenant between them, such relationship suffices to set 
the statute of limitations to running against the cestzti. 

9. Same: Associations § 4-Knowledge of payment of rent by officers of 
association, acting against interest of association, is not imputed to 
members. 

Members of a benevolent association conveyed realty to a corpora- 
tion formed for  the purpose of holding the property for  the benefit of 
the association. Defendant corporation contended that  i t  terminated the 
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trust under agreement by issuing its stock to the members of the asso- 
ciation in good standing, and that  thereafter the association paid rent 
to the corporation. The evidence disclosed that  the association con- 
tinued to use the premises, and there was evidence that  when the cor- 
poration acquired the property i t  was understood that  no rent would 
be charged but that  later rent was charged by the corporation and 
paid by officers of the association who were then in control of its 
affairs, which officers were also agents of the corporation, and that not 
all members of the association had knowledge that  the corporation was 
exacting and the officers of the association were paying rent. Held: 
The knowledge of the officers of the association acting in their own 
behalf and against the interest of the association will not be imputed 
to its members, and the mere payment of the rent under the circum- 
stances of this case is not sufficient to s tar t  the running of the statute 
of limitations against the right of the cestuis to enforce the trust. 

10. Principal and Agent § 8- 
The rule that knowledge of the agent is imputed to the principal does 

not apply when the agent, nominally acting as  such, is in reality acting 
in furtherance of his own personal business and adversely to the prin- 
cipal, or has a motive in concealing the facts from the principal. 

11. Limitation of Actions 9- 
The three-year statute of limitations is applicable in an action to 

establish an express trust. G.S. 1-52. 

12. Appeal and Error 1 45- 
Where the jury answers the issue as  to the bar of the three-year 

statute of limitations in plaintiff's favor, the submission of the further 
issue of the ten-year statute cannot be harmful. 

APPEAL by respondent from Crissmn,  J., and a jury, a t  22 
April, 1957, Term of FORSYTH. 

This case was here a t  the Fall Term, 1956. The decision, send- 
ing i t  back for retrial, is reported in 245 N.C. 281, 95 S.E. 2d 
921. The background facts a re  there set out in pertinent detail. 
Only such of them will be restated here as  seem necessary to  
present the questions for decision on the present appeal. 

The case as  originally instituted was a special proceeding for  
the partition sale of real estate. The property, originally a vacant 
lot, was purchased in 1901 by four fraternal benefit lodges for 
the purpose of erecting a building to provide meeting quarters 
for each of the lodges. A three-story building was erected and 
the four lodges used the second and third floors for their meet- 
ings. The first floor of the building, and a t  times some of the 
lodge rooms, were rented out. 

It is alleged in the petition and admitted in the answer that  
the respondent owned a one-fourth undivided interest in the 
property. The controversy now a t  issue arose when a group of 
intervenors came in by petition in the cause and asserted title 
to the one-fourth interest claimed by the respondent. The inter- 
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venors are  the officers and members of Ionic Lodge No. 72, Free, 
Ancient and Accepted Masons, an  unincorporated fraternal asso- 
ciation organized and existing under charter of the State Grand 
Lodge of the Masonic Order, hereinafter referred to  a t  times as 
the Lodge. The respondent, Ionic Lodge Free Ancient and Ac- 
cepted, Masons No. 72 Company, hereinafter referred to  a t  times 
a s  the Corporation, by the terms of its original charter issued 
by the Secretary of State was a nonstock corporation. I t  was set 
up  in 1901 a t  the instance of the intervenor Lodge for the pur- 
pose of taking and holding title to i ts  one-fourth interest in the 
lodge property. This one-fourth interest when purchased by the 
Lodge was conveyed a t  its direction t o  the Corporation. It is al- 
leged that  the nonstock corporation was authorized "to hold and 
own real and personal property to the amount of Twelve Thou- 
sand and no/100 Dollars ($12,000) for charitable purposes 
only," 

The intervenors alleged tha t  the Corporation took title and 
held i t  in trust  for the Lodge and its members, present and fu- 
ture. The purpose of their intervention was to establish the 
trust. The respondent Corporation by answer denied the inter- 
venors' claim of title, and by way of further defense alleged 
that  pursuant to appropriate resolutions adopted by the Lodge 
in 1929 the charter of the Corporation was amended, in a man- 
ner  that  converted i t  from a nonstock corporation to  an ordinary 
corporation with authorized capital stock of $5,325, divided into 
106?,2 shares of the par value of $50 per share;  that  the stock 
was issued to  the then members of the unincorporated Lodge who 
were in good standing; and that  this conversion of the corpora- 
tion into a stock company, together with the allocation of its 
capital stock to the members of the Lodge, effectively terminated 
any trust  relation that  may have previously existed between the 
Corporation and the  unincorporated Lodge; and that  thereafter 
the Corporation owned the one-fourth interest in the property. 
freed of any trust. The other defenses set up by the respondent 
are :  (1) the statutes of limitations, (2)  laches, and (3)  estoppel. 

The land was sold by a commissioner, and each of the peti- 
tioners has received its one-fourth of the proceeds. They have 
no further interest in the controversy. The remaining one-fourth 
of $2,902.06, claimed by the intervenors and by the respondent, 
is now being held by the clerk. I t s  disposition is the subject of 
the controversy. 

The decision on former appeal discloses that  the case was first 
heard by a referee, and then, on exceptions, by the presiding 
judge, and from the judgment entered, both sides appealed to  
this Court. The judgment was vacated and the cause was re- 
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manded, with direction tha t  i t  be t r ied by a jury. Solon Lodge v. 
Ionic Lodge, supra (245 N.C. 281). 

On retrial,  the case was submitted to the  jury on the  evidence 
adduced before the  referee. The following issues were submit- 
ted and answered a s  indicated : 

"1. I n  1901 was legal title to said undivided one-fourth 
interest in the real estate conveyed to Ionic Free, Ancient 
and Accepted Masons No. 72, Comparry, in t rus t  fo r  the  
use and benefit of Ionic Lodge No. 72, F ree  Ancient and Ae- 
cepted Masons, a f ra te rna l  Lodge, and the then present and  
fu ture  members of such f ra te rna l  lodge so long a s  it should 
continue to  operate? Answer:  YES. 

"2. If so, was the t rus t  subsequently legally terminated? 
Answer:  No. 

"3. Are the intervenors estopped froin recovering t h e  
proceeds of said sale? Answer : No. 

"4. Are  the  intervenors barred by the three-year s tatute 
of limitations f rom recovering said one-fourth proceeds of 
sale? Answer : No. 

"5. Are  the intervenors barred by the ten-year s tatute of 
limitations f rom recovering said one-fourth proceeds of 
sale ? Answer : No. 

"6. Are  the intervenors barred by laches f rom recover- 
ing said one-fourth proceeds of sale? Answer :  No." 

Judgment was entered on the verdict, adjudging tha t  the unin- 
corporated Lodge is the equitable owner of and entitled the  
$2,902.06 proceeds of sale in the hands of the clerk. The judg- 
ment directs t ha t  this fund be turned over to the Lodge for  use 
towards providing a lodge hall for  lodge purposes. From the  
judgment so entered, the respondent appeals. 

JOHNSON, J. The chief assignment of e r ror  urged by the re- 
spondent Corporation is tha t  the court below erred in denying 
i ts  motion for  judgment a s  of nonsuit a t  the close of all the  evi- 
dence. The respondent contends tha t  the motion for  nonsuit 
should have been allowed on either or  both of these grounds: 
(1 )  t ha t  the  transactions in 1929, by which the capital stock in  
the Corporation was allocated to its members, terminated the 
t ru s t  relation which previously existed between the Corporation 
and the unincorporated Lodge, by merging in the Corporation 
both the equitable and the legal title to the property, and (2 )  
tha t  in any  event, the intervenors failed to offer evidence suffi- 
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cient to repel the bars of the statutes of limitations set up by 
the  respondent. We discuss separately the  grounds urged by 
the respondent for  nonsuit. 

1. T h e  ques t ion w h e t h e r  t h e  i n t e m e n o r s  shozild haae been 
no,lsztited 0.11. t h e  groztnd t h a t  t h e  t r u s t  w a s  t e rmina ted  b y  t h e  
i ssuance and  allocation of t h e  s tock  1929. In  determining 
this question, these things must be kept in mind:  (1 )  tha t  the 
in tenenom,  assuming the  role of plaintiffs, alleged, and offered 
evidence suEcient to show, tha t  the respondent Corporation held 
title to the property a s  trustee for  the unincorporated Lodge; 
and (2)  tha t  the Corporation, answering, set up a s  a n  affirmative 
d e f e n ~ e  the plea tha t  the t rus t  was terminated in 1929 by the 
allocation of the  corporation stock to the members of the Lodge. 
Thus the burden of proof was on the respondent to establish 
its affirmative defense. In  a situation of this kind, where the 
relief demanded by the plaintiff stands p m m a  facie proved, non- 
suit is available to the defendant only where the plaintiff's evi- 
dence establishes the affirmative defense a s  a matter  of law. 
Jarmaw e. O f f u t t ,  239 N.C. 468, SO S.E. 2d 248; Butleq- Y. Ins .  Co., 
213 K.C. 384, 196 S.E. 317; Hedgecock T. Ins .  Co., 212 N.C. 635, 
194 S.E. 86. 

In  order t o  establish the respondent's affirmative defense tha t  
the t rus t  was terminated by the allocation of stock to  the mem- 
bers of the Lodge, i t  was necessary to  show tha t  such allocation 
was made by the unanimous action of all the members of the 
Lodge. 7 C..J.S., Associations, Section 14 (b)  (2 ) .  The rule is that  
where property is vested in a trustee for  the use and benefit of an  
unincorporated association, like the instant fraternal  benefit 
Lodge, the association, acting in conformity with the will of the 
majority of its members, ordinarily has a right to devote the 
property to  the objects of the association, but it has no right to 
appIv i t  t o  other uses, cxcep f  1 ) ~  tile z i ~ z u 7 t i ~ ~ o 2 1 ~  m l s e n t  o f  t he  
?nen7bers. Lodge T .  B e n ~ ? ~ o l m t  A s s o c i n t i o ~ ~ ,  231 N.C. 522, 58 S.E. 
2d 109; Lodge  7.. Lodge ,  s u p m  (245 N.C. 281). 

The evidence adduced below discloses t ha t  the action of the 
members of the Lodge in attempting to divide up the property 
by issuing the stock was never unanimous. It is noted tha t  
Thomas H. Martin, who was then Worshipful Master of the 
Lodge, testified in p a r t :  "At this  time the Lodge wasn't making 
any progress, almost a t  a standstill;  sometimes a few members 
would come, sometimes they wouldn't. . . . Some of the older men 
began to clamor for  stocks. I didn't think too much of the idea. 
. . . But they kept forcing the issue and finally I appointed a 
committee. . . . They brought back recommendations for  it. . . . 
I decided to put i t  to a vote. . . . The original motion was carried 
13  to 12. . . . In fact, the  feeling was so strong on both sides I 
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didn't want to even let i t  come up. I tried to keep i t  out. Through 
this period of 1928 and 1929 i t  was about equally divided. There 
wasn't too many for i t  and too many against i t ;  about equal. . . . 
I don't think our membership was over 50 or 60." When the 
stock was issued, there were about 15 certificates that  were never 
taken by the members to whom they were issued. These certifi- 
cates remained in the stock book and were exhibited a t  the trial. 

I n  view of the foregoing testimony, it is manifest that  the 
intervenors' evidence does not establish as a matter of law that  
the t rus t  was terminated in 1929 by allocation of stock in the  
Corporation to  the members of the Lodge. Accordingly, the re- 
spondent was not entitled to nonsuit on that  ground. 

2. The question of the statute of limitations. Here the re- 
spondent makes a two-fold contention. First,  the respondent 
points again to  the events of 1929, when the corporation charter 
was amended and the capital stock was allocated to the members 
of the Lodge, and makes the contention that  if the events sur- 
rounding the allocation of stock were not sufficient in law to  
work an  immediate termination of the trust, because of lack of 
unanimous ccnsent of all the members, nevertheless, i t  asserts 
that  such action shows a disavowal or  repudiation of the trust  
which set the statute of limitations to running against the un- 
incorporated Lodge, and that  the evidence here shows that  the 
bar of the statute, whether i t  be the statute of three or ten years, 
became absolute as a matter of law long before the intervenors 
set up their instant claim in this action in November, 1952, and 
that  therefore the case should have been nonsuited a t  the close 
of the evidence. Next, the respondent; points to the phase of the 
evidence tending to  show that  some years after the stock was 
allocated among the members in 1929, the officers of the Corpora- 
tion (who were also officers of the Lodge) started collecting rent 
from the Lodge and paying dividends on the stock. This evidence 
the respondent insists was sufficient to set the statute of limita- 
tions in motion and establish as a matter of law the bar of the 
statute against the Lodge. 

In  passing on these contentions of the respondent i t  is neces- 
sary that  we keep in mind and apply certain basic principles re- 
lating to the burden of proof and nonsuit in cases where the 
statute of limitations is pleaded: 

1. While the plea of the statute of limitations is a positive 
defense and must be pleaded, even so, when i t  has been properly 
pleaded, the burden of proof (except in certain cases not appli- 
cable here) is then upon the party against whom the statute is 
pleaded to show that  his claim is not barred, and is not upon 
the party pleading the statute to show that  i t  is barred. Lee v. 
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Chumblee, 223 N.C. 146, 25 S.E. 2d 433; Rankin c.  Oates, 183 
N.C. 517, 112 S.E. 32. 

2. "Ordinarily, the bar of the statute of limitations is a 
mixed question of law and fact." Currin v. Currin, 219 N.C. 815, 
817, 15 S.E. 2d 279, 280. Nevertheless, where the party against 
whom the statute has been pleaded fails to sustain the burden 
on him to  show that  limitations had not run against his cause of 
action, i t  is proper for the court to grant a motion for nonsuit. 
Hooper v. Lumber Co., 215 N.C. 308, 1 S.E. 2d 818; H a ~ g e t t  v. 
Lee, 206 N.C. 536, 174 S.E. 498. 

3. However, where the facts are  in doubt or in dispute and 
there is any evidence sufficient to justify the inference that  the 
cause of action is not barred, the trial court may not withdraw 
the case from the jury. Garrett v. Stadiem, 220 N.C. 654, 18 S.E. 
2d 178; Majette v. Hood, Com'r of Banks, 208 N.C. 824, 179 S.E. 
23; For t  Worth R. R. v. Hegwood, 198 N.C. 309, 151 S.E. 641. 

In deciding the question of nonsuit based on the plea of the 
statute of limitations here raised, i t  would serve no useful pur- 
pose for us to restate the evidence favorable to  the respondent. 
It may be conceded there was ample evidence to support a jury- 
finding in favor of the respondent on i ts  plea of the statute of 
limitations of three years, G.S. 1-52. Decision here requires only 
that  we determine whether the intervenors' evidence was suffi- 
cient to  show p r i m  facie that  their cause of action was not 
barred. Hence, the scope of decision is narrowed to a treatment 
of the evidence favorable to the intervenors in the light of cer- 
tain principles of law which may be stated in summary as fol- 
lows : 

1. The general rule is that  a trustee's repudiation of a trust 
and his assertion of an  adverse claim of ownership is not suffi- 
cient t o  s tar t  the statute of limitations to running, unless and 
until such repudiation and claim are  made known to the bene- 
ficiary of the trust. The trustee's "repudiation and adverse claim 
must be clear, open, and unequivocal, and must be so clearly 
made known t o  the cestui que trust as to require him to assert 
his rights." 54 C.J.S., Limitations of Actions, Sec. 182 (b)  ( 3 ) ,  
p. 171. In  Teachey v. Gurley, 214 N.C. 288, 293, 199 S.E. 83, 87, 
the Court said: "As long as the relation of trustee and cestui que 
trust is admitted t o  exist, and there is no assertion of adverse 
claim or ownership by the trustee, no refusal on demand to com- 
ply with the terms of the trust, and no repudiation or  disavowal 
of the trust, no cause of action rests in the cestui que t?*ust. The 
cause of action arises when and only when there has been some 
assertion of adverse claim or ownership, or a refusal to comply 
upon demand, or a disavowal or repudiation of the trust. (cita- 
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tion of authorities) . . . the statute begins to run when the trust  
is closed or when the trustee disavows the trust  with the knowl- 
edge of the cestui que tr-ust, or holds adversely to the claim of 
those he represents. If a trustee repudiates a trust  by clear or 
unequivocal acts or words and claims thenceforth to  hold the 
estate as  his own, not subject to any trust, and such repudiation 
and claim are  brought t o  the notice or knowledge of the cestui 
que trust in such manner that  he is called upon to assert his 
rights the statute will begin to run from the time that  such 
knowledge is brought home to the cestui que trust and he will 
be completely barred a t  the end of the statutory period." 

2. However, in determining when the owner of real estate 
must assert his rights against an  adverse claim, the rule is tha t  
an  owner in possession is not required to take notice of a hostile 
claim. Accordingly, the hostile act or claim of a person not in 
possession ordinarily does not s tar t  the statute of limitations 
to running against an  owner in possession and occupancy. 54 
C.J.S., Limitations of Actions, Sec. 118. The foregoing rule 
applies to an  equitable owner in possession of land, and so long 
as he retains possession, nothing else appearing, the statute of 
limitations does not run against him. Bowen e. Darden, 241 N.C. 
11, and cases cited a t  bottom of page 17, 84 S.E. 2d 289, 294. 

3. Nevertheless, where i t  appears that  the relation of land- 
lord and tenant has been established between trustee and cestui 
q z ~ e  trust, evidenced by voluntary pa>,ment of rent by the cestui 
que t m s t  to the trustee, such relation ordinarily suffices to set 
the statute of limitations to running against the cestui que t w t .  
Eut  where, as here, the object of the trust is to hold and preserve 
title for the benefit of an unincorporated association, whose per- 
sonnel is ccnstantly in flux and subject to future change, the 
mere establishment of the relation ci' landlord and tenant and 
the collection of rent 537 the trustee, without more, is not enough 
to s tar t  the statute to running. To set the statute in motion we 
think it necessary to show that  all the members of the Lodge had 
hnowledge, or in law mere charged with knowledge, that  the 
Corporation was exacting and the oKioers of the Lodge were 
paying rent. See Lodge T .  Re?~et.oltiit Association, supra (231 
N.C. 522) ; Lodge v. Lodge, sulwa (245 N.C. 281). 

4. The general rule is that  the relatiuri of principal and agent 
exists between the members of an  unincorporated association 
and its officers, so that  knowledge ohtained by the officers con- 
cerning vital business dealings is ordinarily imputed to the mem- 
bers. However, there is a well recognized exception to the gen- 
eral rule that  knowledge of the agent is imputed to the princi- 
pal. The excepticn is stated this way in Federal Reserve Bank v. 
Dl(fSy, 210 N.C. 598, 608, 188 S.E. 82, 84:  "Where the conduct of 
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the agent  is such a s  to raise a clear presumption tha t  he  would 
not communicate to the principal the facts  in controversy, or  
where the  agent, acting nominally a s  such, is in  reality acting in 
his own business or  for  his own personal interest and adversely 
t o  the principal, or  has  a motive in concealing the facts f rom the 
principal, this  rule does not apply. (citing authorities) Where 
the agent is dealing in his own behalf or has personal interest to 
serve, the  knowledge of agent is not imputable to the principal." 

Here  the evidence favorable t o  the intervenors discloses: tha t  
the unincorporated Lodge remained in possession and continued 
to hold its meetings in the  Lodge hall until i t  was sold-as one 
witness put  it, "up to date"; tha t  when those who advocated the 
allocation of stock gained control and issued the stock, by bare 
majority action, in 1929, i t  was their announced purpose that  
the Lodge should remain in possession of the property, rent 
f r ee ;  t ha t  the  stated purpose of this group was to prevent the 
property f rom passing to the State  Grand Lodge and thereby 
save i t  for  all the members in the event the local charter  should 
be revoked or  suspended; t ha t  in 1925 and 1929 the Lodge was 
finding i t  hard to keep current  with obligationq to the  State  
Grand Lodge; t ha t  the State  Masonic Code provided tha t  in case 
of "suspension or demise" of a loclge, its property ~voulcl "forth- 
with vest in the Grand Lodge"; t ha t  "In order to keep this f rom 
happening, t he  men felt like in issuing the stock they c~ulcl  hold 
theirs in fee simple"; t ha t  "It  n-as a precaution against failure 
of our Lodge which would, under the ;Ilasonic Code, caase the 
title to go  to the Grand Lodge"; that  the building was under the  
management of twelve trustees, three elected f rom each of the 
four owner-lodges; tha t  the trustees leased the stores on the 
first floor of the building and also some of the office.. in othel. 
par t s  of the building, and collected the rents, paid for  upkee,? 
and repairs, and turned over the surplus to the owner-lodges; 
tha t  the three trustees representing the intervenor Lodge n ere 
elected by the Lodge: tha t  these trustees made financial report:, 
f rom time to time to the Lodge in se:.sion and turned in to the 
Lodge treasurer  its share of the surplus rentals f rom the build- 
i ng ;  t ha t  this plan of handling the surplus rents  continued to be 
followed fo r  a long time af te r  the stock was allocated to the 
members; t ha t  the deed of t rus t  on the Lodge property was not 
paid off until January,  1939; t ha t  a f te r  1929 the membership 
increased considerably-from about 61  to approximately 100; 
tha t  nevertheless, "the members of the fraternal  Loclge who held 
certificates of stock were in control of the fraternal  Lodge it- 
self," with the elected officers of the Lodge serving also a s  offi- 
cers of t he  Corporation; that ,  according to the testimony of the 
witness Martin, who was a member f rom prior to 1929 ulltil he 
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left the city of Winston-Salem in 1940, a t  first all business was 
transacted in regular lodge meetings, but that  later "Because of 
some other matters pertaining to bills owed, . . . we would call 
the Lodge off and then take care of those bills" ; that, according 
to the further testimony of witness Martin, from the time he 
joined the Lodge in 1913 "up until pretty close t o  1940" the 
Lodge paid no rent ;  that, according to the testimony of witness 
Potts, "We'd have our Lodge meeting, dismiss, and re-assemble 
for this other. We had i t  in the same place, and most of the 
same people were present."; that  according to  the testimony of 
the Rev. George W. Moir, who came into the Lodge in 1941 and 
served as  Worshipful Master from 1944 until 1949: "When I 
came in the Lodge in 1941, the brethren who held certificates of 
stock in the stock company were in controlling power of the 
Lodge. I heard something about the stock when I went in in 
1941, but I never could get any information concerning i t  until 
I became Master. When I became Master in 1944, we couldn't get 
any information concerning the certificates of stock and the 
Lodge was paying rent. We decided to go into the matter and 
see. So, we asked the Trustees for a report and I could not get 
one. . . . i t  took some time t o  find out the full facts concerning 
this real estate; i t  was approximately 1947 when me and my 
fellow officers found out what the various claims were concern- 
ing this real estate"; that  after this investigation the fraternal 
Lodge continued to utilize the building and the real estate and 
a t  the meeting of July 27, 1947, "the Lodge voted to discontinue 
paying rent"; that  after  the Lodge stopped paying rent in 1947, 
a proceeding in ejectment was instituted a t  the instance of the 
trustees against the unincorporated Lodge, which resulted in a 
judgment in favor of the unincorporated Lodge. 

The foregoing testimony and other evidence of like import 
relied on by the Lodge justifies these inferences: (1) that  when 
the capital stock in the Corporation was allocated among the  
members of the Lodge in 1929, the allocation was made under 
circumstances not amounting to a clear, open, and unequivocal 
repudiation of the t rus t ;  (2) that  when and after the stock was 
issued, a substantial number of the members of the Lodge were 
without notice that  the members who accepted the stock intended 
to make and did make adverse claim to the property; (3) that  
later, after  the officers began collectii?g rent from the Lodge for 
the benefit of the holders of stock in the Corporation, a substan- 
tial number of the members of the Lodge were without actual 
knowledge that  rent was being so collected and paid; (4) that  
the officers of the Lodge, in withdrawing the rent money from 
the Lodge treasury and in distributing i t  among the holders of 
stock, were acting adversely to the interest of the Lodge and in 
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furtherance of their own personal interest, so that in law their 
knowledge of the rental arrangement was not imputed to their 
fellow members of the Lodge; and (5) that as soon as the rental 
arrangement was discovered by the aggregate group in 1947, 
prompt action was taken to terminate it. 

With the evidence being susceptible of the foregoing inference, 
the court properly overruled the motion for nonsuit and sub- 
mitted to the jury the issue on the statute of limitations of three 
years. The trust here was based on an agreement or transaction 
operating as  an express trust. Hence the limitation applicable 
was the statute of three years. G.S. 1-52. Teachey v. Gurley, 
supra (214 N.C. 288). Manifestly, then, no harm came to the 
respondent from the submission of the further issue based on 
the statute of ten years, G.S. 1-56. 

I t  necessarily follows from what we have said that the court 
correctly declined to direct a verdict in favor of the respondent 
on both issues of the statute of limitations. 

The other exceptions brought forward have been examined. 
Prejudicial error has not been made to appear. The verdict and 
judgment will be upheld. 

No error. 

SOUTHERN RAILWAY COMPANY v. CITY O F  GREENSBORO A N D  
LAMBETH CONSTRUCTION COMPANY. 

(Filed 11 December, 1957) 

1. Eminent Domain 8 1- 
Land in use by a railroad company for  railroad purposes cannot, in 

the absence of statutory authority, express or necessarily implied, be 
condemned for  streets o r  highways in such manner a s  to impair or 
destroy i ts  use for  railroad purposes. 

2. Eminent Domain 8 14- 
More is required in the proper exercise of the power of eminent 

domain than good fai th  and notice; before property is  finally taken 
the owner must be given opportunity to question the right of the con- 
demnor to take the property. 

3. Injunctions 8 8- 
Where plaintiff alleges a n  unlawful entry and trespass upon its 

right of way by a municipality and the niunicipal contractor pursuant 
to a plan to  construct numerous grade crossings a t  acute angles, with- 
out legislative authority and in such manner a s  to impede or prevent 
the railroad company from continuing its railroad operations and serv- 
ices required of i t  by law, the defendant upon appropriate terms 
should be restrained from proceeding further with its plans pending 
the hearing upon the merits of the issues raised by the pleadings. 
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4. Eminent Domain 8 1: Municipal Corporations Ij 30- 
While a municipality in  the improvement of its streets may provide 

grade crossings over railroad tracks within its limits by right angle 
crossings in such manner a s  will not deprive the railroad company of 
the reasonable use of i ts  tracks fo r  railroad purposes, express legis- 
lative authority is required for  improvement of streets under a plan 
calling for  the construction of numerous crossings in a relatively short 
distance a t  acute angles in such manner a s  would substantially impede 
or prevent the railroad company from continuing its railroad opera- 
tions. 

PARKER, J., dissenting. 

APPEAL by plaintiff from Olive, J., September 23, 1957 Term, 
GUILFORD Superior Court. 

The plaintiff instituted this civil action for trespass and for  
temporary and permanent restraining orders enjoining the 
defendants and their agents and servants from committing acts 
of trespass upon its railway right of way in a designated section 
in the City of Greensboro. 

In  substance the plaintiff alleges it owns a permanent ease- 
ment 130 feet (amended to allege 200 feet) wide over certain 
lands along Battleground Avenue in the City of Greensboro, in- 
cluding that  area beginning a t  a point 160 feet south of Pem- 
broke Street to a point 180 feet north of Cornwallis Road; and 
that  on this easement i t  operates its main line railroad between 
Greensboro and Mount Airy. In  addition to its main line i t  now 
maintains three business sidings over which i t  moves freight 
to and from business establishments adjacent to its easement. 
In  addition to  its present facilities, the plaintiff finds it necessary 
immediately to  lay and construct another track along the present 
one in the designated area and to construct additional sidings 
so that  in the next 12 to 18 months its railroad facilities will be 
doubled. All its present facilities and those in contemplation will 
be necessary to enable the plaintiff to carry on its business and 
meet the requirements placed upon i t  by the Interstate Com- 
merce Commission of the United States and the Utilities Com- 
mission of North Carolina. 

The plaintiff sets out its chain of title and attaches to its com- 
plaint copies of the documents upon which its claim of title is 
based. I t  further alleges that  the unhampered use of all its right 
of way is essential to the operation of its business as  a common 
carrier and tha t  its right of way is now so used. In  particular, 
the plaintiff further alleged: 

"7. That  on or about the 16th day of September, 1957, 
the defendant City of Greensboro, acting without the con- 
sent or approval of the plaintiff, and without having ac- 
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quired from the plaintiff any property rights in the plain- 
tiff's right of way hereinbefore described, and without hav- 
ing attempted to acquire any such property rights, awarded 
a contract to the Lambeth Construction Company for the 
construction of streets and street crossings a t  grade in, 
along, and over the plaintiff's right of way and tracks. That  
on or about the 25th day of September, 1957, the defend- 
an t  City of Greensboro and its agent, said Lambeth Con- 
struction Company, without notice to the plaintiff and with- 
out the plaintiff's permission or consent and without any 
legal rights so to do, entered upon the plaintiff's right of 
way located between Pembroke Street and Cornwallis Road, 
as  aforesaid, in the City of Greensboro and commenced 
grading and other construction work with the intent and 
purpose to  construct streets and grade crossings upon plain- 
tiff's said right of way. That in the performance of such 
work the said Lambeth Construction Company caused dirt  
and other material to be placed on and about the plaintiff's 
railroad track and has caused the said track to be moved 
or misaligned so as  to render the use of the same unfeasible 
and dangerous, and that  the defendant and its agent Lam- 
beth Construction Company are  now engaged in the ex- 
cavation of a ditch approximately 500 feet in length lying 
along the east side of the plaintiff's railroad track south 
of Pembroke Street within approximately six feet from the 
center of the plaintiff's track. That the location and depth of 
said ditch is such as  to render the use of the plaintiff's rail- 
road track a t  that  point so dangerous that i t  renders it im- 
possible for the plaintiff to operate its trains over said 
tracks with any reasonable degree of safety. The plaintiff 
is advised, informed and alleges that  the defendant City of 
Greensboro and its agent Lambeth Construction Company 
intend to continue the performance of other construction 
work in and over the plaintiff's right of way which will 
interfere with the normal operation of the plaintiff's trains 
and the rendition of the railroad service to the public which 
is required of it by law. 

"8. That the defendant City of Greensboro has adopted a 
plan for the construction of streets and street crossings 
along and over the plaintiff's right of way as indicated on 
the Map attached hereto marked 'Exhibit A.' Said plan 
contemplates the construction of six grade crossings over 
the plaintiff's right of way within a distance of 1,670 feet, 
within which distance there are  now two paved crossings 
and one unpaved crossing; tha t  said planned crossings are 
designed so that  the streets approach the railroad tracks 
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a t  acute angles, thereby rendering such crossings excessive- 
ly hazardous. That if the defendant City of Greensboro is 
permitted to carry into execution its aforesaid plan for the 
construction of streets and street crossings, i t  will occupy the 
plaintiff's main track for a distance of 320 feet in the space 
of 1,670 feet of railroad trackage and will occupy a sub- 
stantial part  of the plaintiff's right of way for a distance of 
approximately 2,400 feet, and will render two,,industrial 
sidings now in existence and in use practically worthless 
and useless and the use of a third industrial siding will be 
rendered unreasonably hazardous. That if the City is per- 
mitted to carry into execution its plan as aforesaid i t  will 
impose upon the plaintiff railroad greatly increased expense 
in the maintenance of said street crossings and maintenance 
of its track in said newly constructed streets, and the fur- 
ther development of railroad service by the plaintiff over 
its existing track and its right of way will be impaired to 
the extent that  the plaintiff will not be able to render the 
public service now required of i t  or reasonably to be re- 
quired in the foreseeable future. 

"9. The plaintiff alleges that  its railroad right of way 
within the City of Greensboro as hereinbefore described has 
been and is now being devoted to railroad use and that  all 
of the said right of way is necessary and essential to the 
plaintiff railroad in the operation of its railroad business; 
and that  the City of Greensboro and the defendant Lam- 
beth Construction Company have acquired no legal right 
and have not attempted to  acquire any legal right to enter 
upon the plaintiff's said right of way or any part  thereof 
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for  the purpose of constructing the streets and other facili- 
ties shown on the plan and map attached to this complaint 
and marked 'Exhibit A,' and that  the entry upon said right 
of way by the defendant City of Greensboro and the defend- 
an t  Lambeth Construction Company and their agents and 
servants constitutes an  unlawful trespass upon the prop- 
erty of the plaintiff railroad and a n  unreasonable inter- 
ference with the property of the plaintiff necessary and es- 
sential in the operation of its railroad. 

"10. That unless the defendants and their agents and 
servants are  enjoined and restrained from so doing, they 
will continue to trespass upon the right of way and prop- 
erty of the plaintiff and to interfere with the plaintiff's rail- 
road operations. The plaintiff alleges that  the entry upon 
its said right of way as  aforesaid and the performance of 
construction work thereon constitute a continuing trespass 
and that  the defendants have continued said trespass after 
being forbidden by the plaintiff so to do and the plaintiff 
is without any remedy a t  law to protect itself from such 
continued trespass, and unless the defendants and their 
agents and servants are  permanently restrained and en- 
joined they will wrongfully interrupt, impede and prevent 
the plaintiff from continuing its railroad operations and the 
railroad services required of i t  by law." 

Attached to the complaint is a map showing the proposed 
highway changes undertaken by the City of Greensboro. A re- 
production of the map is made a par t  hereof. 

Based on the complaint treated as  an  affidavit and other sup- 
porting evidence, the plaintiff asked for temporary and per- 
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manent orders restraining the defendants from proceeding fur-  
ther with their street construction plans. 

The defendants have not filed answer to the complaint. How- 
ever, for  the purposes of the hearing on the motions for the re- 
straining orders, they filed an  affidavit of the Mayor of Greens- 
boro and supporting evidence. In substance the Mayor's affidavit 
says that  by its charter provisions the City of Greensboro, in 
the interest of safety, is charged with the duty of providing and 
keeping in repair those streets and highways within the city, 
including railway grade crossings; that  the City Council, a f ter  
careful study, approved the plan of improvement and in good 
faith and in the public interest the City entered into a contract 
with its co-defendant to carry out the planned improvements. 

In particular, the affidavit of the Mayor states: 
"6. That in order to get the best results from the public 

money necessary to improve said highway adequately and 
provide a highway which will be of the greatest good to the 
greatest number of people, with the minimum of incon- 
venience and the least damage, the authorities of the City 
of Greensboro, and the State of North Carolina, after ma- 
ture  consideration, adopted the plan of this project for the 
improvement of U. S. Highway No. 220, as shown on the 
map attached to the complaint in this action." 

Further, the affidavit states: "That the City of Greensboro 
denies that  Southern Railway Company has any rights over said 
lands in conflict with the right to carry out said project. . . . 
That any right of way of Southern Railway Company over said 
lands, if i t  has any, is a right of easement . . . for  railroad op- 
erations. . . . That the work of the City of Greensboro in com- 
pletion of said project would in no way interrupt or interfere 
with the right of way which Southern Railway Company may 
have, and no irreparable injury can be sustained by Southern 
Railway Company." The defendant City of Greensboro furnished 
plans of the crossing changes proposed and the plaintiff refused 
to co-operate in making them. The Mayor's affidavit further 
says that  the improvements are  in co-operation with the State 
Highway & Public Works Commission. Attached to the Mayor's 
affidavit and made a part  of it is a letter dated September 10, 
1957, to the Division Engineer of the State Highway & Public 
Works Commission signed by the Director of Public Works of 
the City of Greensboro, stating: "The City of Greensboro has ac- 
quired all necessary right of way for the construction of this 
project and will furnish same without cost to the State High- 
way Commission." 

Based upon the allegations of the complaint and the support- 
ing proof, Judge Preyer issued a temporary order returnable 
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before Judge Olive on October 2, 1957, restraining the defend- 
an t s  f rom trespassing o r  otherwise entering upon the right of 
way of the plaintiff Railway Company between the specified 
points near Pembroke Street and Cornwallis Road pending fur -  
ther  hearing. 

A t  the fur ther  hearing, Judge Olive entered the following 
order  : 

"IT IS CONSIDERED, ORDERED AND ADJUDGED tha t  the tem- 
porary restraining order heretofore granted by this  Court 
in  this  action be, and the same is dissolved a s  of the  3rd day 
of October, 1957, and the defendants a s  of said date a re  no 
longer restrained f rom the construction work restrained by 
said temporary restraining order." 

To the  entry of the foregoing order, the plaintiff excepted and 
appealed to  the Supreme Court. Upon motion and upon the con- 
ditions fixed in its order, this  Court granted supersedeas pending 
the appeal. 

W. T. Joyner, Jr . ,  Brooks, MeLendon, Brim & Holderness, By: 
Huber t  Hunzph~eey f o r  plaintiff, appellant. 

H. J. Elaqn, I I I ,  Frazier  & F r a z i e ~ ,  f o r  defendant City of 
Greensboro, appellee. 

Jordan,  W ~ i g h t  & Henson, f o r  defendant Lambeth Construc- 
tion Company, appellee. 

HIGGINS, J. This appeal is f rom the order of Judge Olive die- 
solving the  temporary restraining order issued by Judge Preyer. 
The order of Judge Olive contains the following: 'I. . . the  Court 
finds tha t  the work, the performance of which was restrained by 
said temporary restraining order, is pursuant t o  a plan and a 
contract duly adopted in good fai th by the City Council of the  
City of Greensboro in the exercise of i ts  judgment and dis- 
cretion for  the important public work of building and improv- 
ing streets and storm sewer drains, and tha t  to s top this work 
would greatly interfere with public improvements t ha t  a re  for  
the public good and tha t  tend to develop the  country and i ts  
resources." 

It must be understood this Court is discussing only the issues 
involved. The merits must  be left to  the t r ial  court. However, 
we think the  pleadings raise questions more basic t han  whether 
the  improvement was pursuant to plan and a contract entered 
into in good fai th in the exercise of the Council's discretion, and 
tha t  to stop the work would interfere with public improvements 
t ha t  tend to develop the  country and its resources. 
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The findings may be sufficient (but of this we express no 
opinion) to enable the City to exercise its power of eminent do- 
main to take private property for the uses indicated. Yadkin 
County v. High Point, 217 N.C. 462, 8 S.E. 2d 470; Retreat Asso- 
ciation v. Development Co., 183 N.C. 43, 110 S.E. 524; Commis- 
sioners v. Bonner, 153 N.C. 66, 68 S.E. 970. In  this instance, 
however, the City attempts to take the property (easement) of 
another public service agency also possessing the power of 
eminent domain when the property is already in public use and 
dleged by the plaintiff to be necessary for that  use. In this con- 
nection i t  is noted the City's brief emphasizes the plaintiff's 
contention by the following: "It is true, as counsel for plaintiff 
algue, that  the whole area involved in this matter is one of the 
most promising industrial areas in the State." 

. The map reproduced herein shows the extent to which the 
City proposes to make use of the plaintiff's right of way as  a 
thoroughfare over which 25,000 cars will pass daily and the 
number will be doubled within the next 12 years. Whether the 
labyrinth of crossings as shown by the map will carry the vehic- 
ular traffic, present and contemplated, and still permit the 
plaintiff to operate its railway facilities is a question for the trial 
court. To the extent of the interference with the railroad's op- 
eration over its right of way the City will be taking the plain- 
tiff's property. 

Quite understandable is the concern of the City and the pub- 
lic over the traffic bottleneck which has resulted from the sus- 
pension of work by court order after road facilities in existence 
had been partially destroyed by the City's contractor in the at- 
tempt to  carry out the City's plans. However, i t  must be borne 
in mind the City had notice the Railway Company objected to 
the plan and instead of going to the courts to have the dispute 
determined, the City elected to execilte its plans. I t  did so a t  its 
own risk. The record discloses the City had acquired rights of 
way for  this project from all owners except the plaintiff. The 
plaintiff certainly has done nothing to waive or forfeit its rights 
to be heard on the issues of fact and questions of law raised by 
i ts  complaint. Since the City did not resort to the courts to have 
the dispute resolved, the plaintiff has done so by this proceed- 
ing. 

No doubt this progressive and rapidly growing city is anxious 
to discharge its duty to provide within its domain adequate street 
and highway facilities. But in this instance, if the plaintiff's 
contentions are  correct, the City seeks to use the strong a rm of 
government under i ts  general powers to  take property already 
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dedicated to  a proper public use. "The power of eminent domain, 
a s  generally understood, extends only to the right to  condemn 
private property for public uses." Yadkin Count3 v. High Point, 
supra; Wissler v. Power Co., 158 N.C. 465, 74 S.E. 460; Jefress 
v. Greenville, 154 N.C. 490, 70 S.E. 919. "The authorities are to 
the effect that  a general authorization to exercise the power of 
eminent domain will not suffice in a case where property already 
dedicated t o  a public use is sought to be condemned for another 
public use which is totally inconsistent with the first or former 
use. Rail?-oad v. Railroad, 83 N.C. 489; 20 C.J. 602. In  such a case 
a specific legislative grant or one of unmistakable intent is re- 
quired." Yadkin County v. High Point, supra, (citing many 
cases). The City of Greensboro does not have specific legislative 
authority. 

No doubt the Legislature may authorize a municipality to take 
(by condemnation) for public use property already devoted to 
another public use, but the authority must be expressly conferred 
by statute or must arise by necessary inference. 18 Am. Jur., 
Eminent Domain, p. 723. Land once appropriated by a railroad 
company for public use cannot, in the absence of statutory au- 
thority which is express or necessarily implied, be condemned 
for streets or highways if such purpose would be inconsistent 
with and impair or destroy its use for railroad purposes. 29 
C.J.S. 869, Eminent Domain, Sec. 87; Fayettezdle Street Rail- 
m y  2'. R. R., 142 N.C. 423, 55 S.E. 345. This same principle is 
fully recognized in the case of Goldsboro v. R. R., 246 N.C. 101,97 
S.E. 2d 486, cited in the City's brief; "Ordinarily, land devoted to 
the public use cannot be taken for another public use unless ex- 
press or implied legislative authority has been given which au- 
thorizes such taking. (citing authorities) However, the rule is 
otherwise where the property is  not in actual public use and not 
necessary or vital to the operation of the business of its owner." 
(Citing Yadkin County v. High Point, supra).  In the Goldsboro 
case there was a finding to the effect "that the str ip of land 
herein sought to  be condemned is not necessary or essential to 
the owner, Atlantic Coast Line Railroad Company, in the opera- 
tion of its railroad business." 

Unquestionably the State, its subdivisions, and public agen- 
cies may acquire property by gift, by purchase, and, in proper 
cases, by condemnation under the power of eminent domain. In  
the latter class of cases the procedure is outlined. 

Notwithstanding the fact that  authorities who seek to  take 
may act in the utmost good faith, something more is required 
than merely adopting a plan, transmitting i t  to the owner, and 
entering into a contract for the work to be done. Due process in- 
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volves more than notice. Before the plaintiff i s  finally deprived 
of its property i t  may question the right of the City to take as  
planned. Acquisition of property by confiscation is limited to 
forfeitures and to contraband. 

We have examined the many cases cited by the defendants. 
These cases do not mitigate or weaken but tend to support the 
principles enunciated in the cases herein cited, and many others 
of like import. Courts generally are reluctant to approve gov- 
ernmental shortcuts when personal and property rights are  in- 
volved. 

I n  view of the importance and seriousness of the issues in- 
volved, the facts and the reasons for this opinion have been 
stated a t  considerable length. The plaintiff has alleged an  un- 
lawful entry and a trespass upon its right of way by the City 
and its contractor, and that  the entry is unauthorized by legisla- 
tive enactment. It alleges further that  if the planned construc- 
tion is permitted the railroad's ability to operate its lines will 
be destroyed or greatly impaired. If the plaintiff's charge of 
trespass is established a t  the hearing, conceivably the defendant 
may be faced with the problem of restoring, as near as may be, 
the property to its former condition. But these matters are  for 
another court. 

Nothing herein is intended as a modification of the general 
rule that  a city may provide street facilities over a railroad 
track by right angle crossings in such manner and under such 
circumstances as will not deprive the railway company of its 
reasonable use of its track fo r  railroad purposes. Ft.  Wayne v. 
Lake Shore and M.  S. Railroad, 132 Ind. 558, 32 N.E. 215. 

The issues presented should be heard on the merits, and to 
that  end the status quo should be maintained until the issues in 
dispute have been resolved. The order appealed from is set aside 
and the cause is remanded to  the Superior Court of Guilford 
County for the entry of an order, upon appropriate terms, re- 
straining the defendants from proceeding further with the ex- 
ecution of its plans pending hearing on the merits. 

Reversed. 

PARKER, J., dissenting. At the hearing on 3 October 1957 
before Judge Olive, pursuant to  his order of 27 September 
1957, the city of Greensboro presented to the judge an  affidavit 
of George H. Roach, Mayor of the city of Greensboro. This affi- 
davit contains among many other statements, this:  "That the 
spot a t  which the Southern Railway Company would have the 
work of this project restrained bears the heaviest and most con- 
gested traffic. That the latest traffic count discloses that  more 
than 25,000 vehicles pass through the project area each day, 
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and the estimated use by 1970 is 50,000 vehicles per day." The 
Mayor further states in his affidavit: "That to continue the tem- 
porary restraining order and stoppage of the construction work 
under this project could contribute to many accidents to the 
general public who must operate their vehicles along said high- 
way." 

J. A. Rust, General Manager of plaintiff, in the hearing be- 
fore Judge Olive, testified: "Two trains run daily between 
Greensboro and Mount Airy over the track involved, one each 
way, and there a re  three other switch engine movements, three 
in each direction, passing this section. This makes eight move- 
ments altogether each day over the track in question." 

This Court said in Grifin v. I?. R., 150 N.C. 312, 64 S.E. 16:  
"It is against the policy of the law to restrain industries and 
such enterprises as tend to develop the country and its re- 
sources. I t  ought not to be done, except in extreme cases, 
and this is not such a n  one. It is contrary to the policy of 
the law to use the extraordinary powers of the court to ar-  
rest the development of industrial enterprises or the prog- 
ress of works prosecuted apparently for the public good, as 
well as  for private gain. The court will not put the public 
to needless inconvenience. The court should have dissolved 
the restraining order." 

The o ~ i n i o n  cites numbers of our cases. 
  hi$ Court also said in Jones v. Lassiter, 169 N.C. 750, 86 

S.E. 710: 
"It is t rue that  when the injunctive relief sought is not mere- 
ly ancillary to the relief demanded, but is, itself, the prin- 
cipal relief sought, the courts will generally continue the 
injunction to  the hearing upon the making out of a prima 
facie case. Marshall v. Commissioners, 89 N.C. 103. 

"But the rule does not hold good in cases where important 
public works and improvements are  sought to be stopped. 
In such matters, in the interest of the public good, the 
courts will let the facts be found by a jury before interfer- 
ing by injunction. The right of this plaintiff to recover 
damages for  her alleged injuries is not now before us." 

See also, Scott v. Comrs., 170 N.C. 327, 87 S.E. 104; and Stnton 
v. R. R., 147N.C. 428, 61 S.E. 455. 

I t  is public policy not to interfere with the construction of 
works of great public benefit, where the defendant is amply able 
to respond in damages, and no irreparable injury will accrue to 
plaintiff, if the injunction is ref used. 

E. L. Faulconer, a former President and General Manager of 
the Atlantic and Yadkin Railway Company, and now an assistant 
Vice-president of the plaintiff, and since December 1919 an em- 
ployee of both railway companies, testified before Judge Olive: 
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"The criss-cross plan was not, to my knowledge, a part of the 
Babcock Plan. Well, in a way, what the Southern Railway is 
objecting to in this is not the putting of the streets there, but 
the way these are being put there. The engineering is one ob- 
jection." 

The city of Greensboro is a municipal corporation, and able 
to respond in damages, if any should be awarded. If the plaintiff 
should prevail a t  the trial on the merits of the controversy, i t  
has an adequate remedy a t  law to recover adequate compensation 
for any loss it may sustain by any acts of the city of Greensboro, 
and the court can enter such judgment as to justice appertains 
and the rights of the plaintiff may require in accordance with 
law. 

Judge Olive found in an order 16 October 1957 that "plaintiff 
will not sustain any damage by the carrying on of the construc- 
tion work originally restrained by the temporary restraining 
order." 

I vote to affirm Judge Olive's order dissolving the temporary 
restraining order before issued by Judge Preyer. 

J O S E P H  E U G E N E  DAVIS v. SANFORD CONSTRUCTION COMPANY, 
INC., EMPLOYER, AND HARTFORD ACCIDENT & INDEMNITY 
COMPANY, CARRIER. 

(Filed 11 December, 1967) 

1. Master and Servant § 53b(l)  
The additional compensation for  serious bodily disfigurement under 

G.S. 97-31 ( w )  may be awarded in the  discretion of the Industrial Com- 
mission whether such disfigurement results f rom the  loss or injury to 
any important organ of the  body or not, provided such loss or injury 
to such organ is not specifically compensable under G.S. 97-31(a) 
through ( t ) .  

2. Same- 
The award of compensation under G.S. 97-31(v) is mandatory upon 

the Commission upon a finding of serious facial or head disfigurement, 
although the amount of compensation therefor rests in  the  legal dis- 
cretion of the Commission. Serious facial or head disfigurement may 
result from the loss or injury to any  important organ of the face or 
head, so tha t  compensation for  the loss of two upper front  teeth is  
compensable under section (v)  rather  than (w) .  

3. S a m e  
Whether the loss of two upper front  teeth results in a serious facial 

o r  head disfigurement so a s  to  make the award of compensation there- 
for  mandatory under G.S. 97-31(v) is a question of fact  for  the Com- 
mission. 
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4. Appeal and Error Q 49: Master and Servant Q 55g- 
Where i t  is apparent that  the Industrial Commission made its find- 

ings of fact in regard to compensation for the loss of claimant's two 
upper front teeth under misapprehension that  G.S. 97-31 (w) rather 
than G.S. 97-31(v) was applicable, the cause must be remanded for 
consideration of the evidence in its true legal llght. 

5. Master and Servant 8 53b(l)-- 
A facial disfigurement is serious in law .only when there is  a 

serious disfigurement in fact, which is one whlch adversely affects the 
appearance of the injured employee to such extent that  i t  may be 
reasonably presumed to lessen his opportunities for remunerative 
employment and so reduce his future earning power, even though no 
present loss of wages may be shown to have occurred. 

6. Constitutional Law § 7: Master and Servant 8 36- 
The statutory provisions in regard to award for serious disfigure- 

ment are not invalid on the ground that  the statute fails to provide an 
intelligible guide or standard for the Commission. 

APPEAL by plaintiff from Crissman, J., March 18, 1957, Term, 
of FORSYTH. 

Compensation claim for the loss of two upper front teeth. 
The jurisdictional facts were stipulated; also, i t  was stipu- 

lated that  plaintiff, a regular employee, sustained an  injury by 
accident arising out of and in the course of his employment. 

The findings of fact and conclusions of law made by the hear- 
ing commissioner, approved and adopted by the full Commis- 
sion, are as follows : 

"FINDINGS OF FACT 
"1. That plaintiff lost no time or wages by reason of his in- 

jury and the sole question for determination in this case is how 
much compensation, if any, plaintiff is entitled to receive by 
reason of serious facial disfigurement, or serious bodily disfig- 
urement. 

"2. That as a result of the accident giving rise hereto plain- 
tiff has lost two upper front teeth, said loss being permment;  
that these two front teeth have been replaced by a ma,ching 
bridge, the cost of which has been borne by the defendants. 

"3. That plaintiff has thus suffered the loss of or permanent 
injury to an important organ of the body for which no com- 
pensation is payable under the provisions of G.S. 97-31(a) 
through (v)  ; that  proper and equitable compensation therefore 
is $450.00." 

"CONCLUSIONS OF LAW 
"The sole question for determination in this case is whether 

or not loss of teeth is compensable as disfigurement under our 
Act, all other factors necessary for an award being stipulated." 
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After quoting G.S. 97-31(w), also from Mabee v. Anthony, 
a n  Oklahoma decision referred to in the opinion, this "Conclu- 
sion of Law" was stated : 

"The Commission concludes as  a matter of law that  plaintiff 
has suffered the loss of a n  important organ of the body for 
which no compensation is payable under the provisions of G.S. 
97-31(a) through (v) and that  the proper and equitable com- 
pensation therefor is $450.00. G.S. 97-31 (w) ." 

The award made required that  defendants pay to plaintiff 
compensation "for his serious bodily disfigurement" the sum of 
$450.00. 

Upon defendants' appeal to the superior court, Judge Criss- 
man, "being of the opinion that  the Conclusions of Law based 
upon the Findings of Fact are  erroneous," entered judgment 
whereby the award was "in all respects set  aside and vacated," 
compensation was denied and plaintiff was ordered to pay the 
costs. Plaintiff excepted and appealed. 

Leake & Phillips fo r  plaintiff appellant. 
King, Adurns, Kleemeier & Hagan f o r  defendants appellees. 

BOBBITT, J. Defendants state the question presented as  fol- 
lows : "May compensation be awarded plaintiff for  serious facial 
or head disfigurement or for serious bodily disfigurement (where 
plaintiff lost two teeth which were replaced with a bridge a t  de- 
fendants' expense) in absence of any evidence or finding of fact  
that  plaintiff sustained serious disfigurement so that  it handi- 
capped him in obtaining employment or reduced his earning 
power ?" 

G.S. 97-31 provides that, in addition to compensation paid for 
disability during the healing period, compensation is to be 
awarded for  specified definite extended periods where the injury 
involves the loss of any part, member or organ of the body desig- 
nated in subsections (a)  through ( t ) .  This additional compen- 
sation "shall be in lieu of all other compensation, including dis- 
figurement." The loss of a tooth or teeth is not one of the losses 
designated in subsections ( a )  through ( t ) .  Whether such loss 
should be so designated is a matter for the General Assembly, 
not for  this Court. 

Plaintiff bases his claim for compensation solely on alleged 
serious disfigurement. Prior to Ch. 1221, Session Laws of 1957, 
enacted subsequent to plaintiff's injury, the pertinent provisions 
of G.S. 97-31, applicable to plaintiff's claim, were as follows: 

" (v )  In  case of serious facial or head disfigurement, the In- 
dustrial Commission shall award proper and equitable compen- 
sation not to exceed two thousand five hundred dollars. In case 
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of enucleation where an  artificial eye cannot be fitted and used, 
the Industrial Commission may award compensation as  for se- 
rious facial disfigurement. 

" (w)  In  case of serious bodily disfigurement, including the 
loss or  permanent injury to any important organ of the body for 
which no compensation is payable under the preceding subsec- 
tions, but excluding the disfigurement resulting from permanent 
loss or permanent partial loss of use of any member of the body 
for which compensation is fixed in the above schedule, the Indus- 
trial Commission may award proper and equitable compensa- 
tion not to exceed two thousand five hundred dollars." 

While the amount of the award (up to $2,500.00) is for de- 
termination by the commission under ( v )  as  well as under ( w ) ,  
"the statute makes i t  mandatory on the Commission to award 
proper and equitable compensation in case of serious facial or 
head disfigurement. This is not the case in regard to disfigure- 
ment of other parts  of the body. The statute provides that  the 
Industrial Commission shall have the power and the authority 
to make and award a reasonable compensation for any serious 
bodily disfigurement received by any employee within the mean- 
ing of this article, not to exceed $2,500.00." Stanlev v. Hvmnn- 
Michaels Co., 222 N.C. 257, 22 S.E. 2d 570. Thus, where "serious 
bodily disfigurement" is involved, award of compensation there- 
for is not required but may be allowed or disallowed in the ex- 
ercise by the Commission of its legal discretion. Branham v. 
Panel Co., 223 N.C. 233, 238, 25 S.E. 2d 865. 

In  express terms, the Commission based its award of $450.00 
on G.S. 97-31(w). The factual basis therefor is tha t  plaintiff 
"suffered the loss of or permanent injury to a n  important organ 
of the body for which no compensation is payable under the 
provisions of G.S. 97-31 (a)  through (v )  ." 

With reference to ( w ) ,  it would seem that  "the loss or per- 
manent injury to any important organ of the body for which no 
compensation is payable under the preceding subsections" may 
be the basis for a separate award only if it results in "serious 
bodily disfigurement." Such loss or permanent injury to an  im- 
portant organ of the body is not something different from or in 
addition to "serious bodily disfigurement" hu t  rather, as indi- 
cated by the word "including," an instance of what may con- 
stitute "serious bodily disfigurement." While (v )  does not refer 
in express terms to the loss of or permanent injury to any im- 
portant organ of the face or head, we think it clear that such 
loss, if in fact a "serious facial or head disfigurement," is com- 
pensable thereunder. 

If plaintiff's loss of his two upper front teeth constitutes se- 
rious disfigurement within the meaning of G.S. 97-31, it would 
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seem inescapable that  this would be a "serious facial or  head 
disfigurement" compensable under (v)  rather than a "serious 
bodily disfigurement" compensable under (w) .  In  such case, 
 lai in tiff would be entitled under (v) to a n  award as a matter of 
;ight. 

The crucial question is this: If plaintiff suffered the loss of 
two upper front teeth, a finding challenged by defendants on 
their appeal from the full Commission to  the superior court, did 
plaintiff suffer thereby a "serious facial or head disfigure- 
ment"? The full Commission did not make such finding of fact. 
Rather, i t  appears clearly that  the full Commission considered 
(w)  rather than (v)  the pertinent provision and that  i t  inter- 
preted (w) as authority for an  award for loss or permanent 
injury to any important organ of the body, for which no speci- 
fied compensation for a definite period was payable under the 
preceding subsections of G.S. 97-31, without regard to whether 
such loss constituted "serious bodily disfigurement." Hence, the 
full Commission's findings of fact were made under misappre- 
hension as to  the applicable law. It follows that  the court below 
should have set aside the findings of fact and remanded the cause 
to  the full Commission for consideration of the evidence in i ts  
true legal light. McGill v. Lumberton, 215 N.C. 752, 3 S.E. 2d 
324, and cases there cited. 

It does not follow that  the Commission cannot award compen- 
sation to plaintiff under (v)  upon a supported finding of fact 
that  he has suffered a "serious facial or head disfigurement." In 
tha t  connection, we deem i t  proper to call attention to  the mat- 
ters stated below. 

Under our decisions, there is a serious disfigurement in law 
only when there is a serious disfigurement in fact. A serious dis- 
figurement in fact is a disfigurement that  mars and hence ad- 
versely affects the appearance of the injured employee to such 
extent that  it may be reasonably presumed to lessen his oppor- 
tunities for remunerative employment and so reduce his future 
earning power. True, no present Loss of wages need be estab- 
lished; but to  be serious, the disfigurement must be of such na- 
ture that  i t  may be fairly presumed that  the injured employee 
has suffered a diminution of his future earning power. Stanley 
v. Hyvnan-Michaels Co., supra; Branham v. Panel Co., supra; 
Larson, Workmen's Compensation Law, Vol. 2, Sec. 58.32; also 
see (dictum) Marshburn v. Patterson, 241 N.C. 441, 448, 85 S.E. 
2d 683. 

I n  Stanley v. Hgmn-Michaels Co., supra, where this Court 
affirmed the order of the superior court remanding the cause to 
the Commission for the taking of evidence and for findings of 
fact as to disfigurement, Denny, J., speaking for the court, said: 
"In awarding compensation for serious disfigurement, we think 
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the Commission, in arriving a t  the diminution of earning power 
from disfigurement and making i ts  award, should take into con- 
sideration the natural physical handicap resulting from the dis- 
figurement, the age, training, experience, education, occupation 
and adaptability of the employee to obtain and retain employ- 
ment. What is reasonable compensation for serious disfigurement 
is for the determination of the Commission in each case in the 
light of the facts established by competent evidence." 

In  Muchnick v. Susquehanna Waist Co., 124 Pa. Super. 194, 
188 A. 413, the Court said: "The loss of front teeth has always 
been regarded as  a serious matter." Again: "We have no doubt 
that, if average persons were asked whether they would classify 
the loss of two front teeth as important or  trifling, the vast ma- 
jority would refuse to  classify the loss or blemish as  trifling. 
Certainly there is no such unanimity of opinion to the contrary 
as would justify the court in saying that  the finding of fact by 
the board is  inherently wrong." Again: "The degree of the in- 
jury depended upon other factors than the loss of the two teeth, 
such as  the condition of the other teeth and the consequent effect 
on the facial appearance. The previous appearance of the teeth 
as  a whole as  part of the head and face is a matter that  is proper 
for the fact-finding body to consider, and situations may arise 
where the loss of a front tooth might not be so serious as to 
create an  unsightly appearance." 

In  Mabee v. Anthony, 155 Okla. 35, 8 P. 2d 22, 80 A.L.R. 968, 
the Court said: "In this particular case there was no loss of 
wages for the time being, but undoubtedly there was loss of 
power t o  masticate food, which is the foundation of practically 
all physical labor that  is to last. As a specific injury, the loss of 
the tooth is not defined in the statute. However, to knock out 
two teeth would certainly be disfigurement to the head as  nature 
made it, and as nature made the front, which we call the face. It 
is only a question of time when, by the shrinking of the gums 
and the wasting away of the bony process that  the roots of the 
teeth are fastened in, there will be a disfigurement, not only of 
the head, but of the face also. The fact that  a dentist made 
some new teeth for him would not prevent disfigurement, as 
we all know that  the teeth will not come back and that  artifi- 
cial teeth never fill the place of that  which is natural." 

In  this jurisdiction, whether an  injured employee has suffered 
a "serious facial or head disfigurement" is a question of fact to 
be determined by the Commission, after taking into considera- 
tion the factors indicated above, in relation to whether i t  may 
be fairly presumed to cause a diminution of his future earning 
power. 
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Since loss of future earning power is not susceptible of precise 
present proof, this determination as  to whether a diminution of 
future earning power may be reasonably presumed on the basis 
of the facts established must rest largely within the judg- 
ment of the Commission. Admittedly, there are  exceptional in- 
stances where the most serious handicap, whether caused by 
disfigurement or otherwise, is entirely overcome in respect of 
future earning power by notable qualities of industry or of in- 
genuity. However, as  stated by Cardozo, J., in opinion for the 
Court of Appeals of New York in Sweeting v. American Knife 
Co., 226 N.Y. 199, 123 N.E. 82: "Lawmakers framing legisla- 
tion must deal with general tendencies. The average and not a n  
exceptional case determines the fitness of the remedy." 

The fact tha t  there exists a broad area in which the judgment 
of the Commission with reference to the particular factual sit- 
uation is  determinative does not invalidate the statutory provi- 
sion on the ground of failure to provide an  intelligible guide or 
standard for the award of compensation for serious disfigure- 
ment causing impairment of future earning power. Baxter v. 
Arthur  Co., 216 N.C. 276, 4 S.E. 2d 621; New York Cent. R. R. 
Co. v. Bianc, 250 U.S. 596, 40 S. Ct. 44, 63 L. ed. 1161. Justice 
Pitney, in the case last cited, said: "Under ordinary conditions 
of life, a serious and unnatural disfigurement of the face or head 
very probably may have a harmful effect upon the ability of the 
injured person to obtain or retain employment. Laying aside 
exceptional cases, which we must assume will be fairly dealt 
with in the proper and equitable administration of the act, such 
a disfigurement may render one repulsive or offensive to the 
sight, displeasing, or a t  least less pleasing, to employer, to fel- 
low employees, and to patrons or customers." 

Cases from other jurisdictions supporting awards on account 
of loss of teeth include the following: Muchnick v. Susquehanm 
Waist Co., supra; Mabee v. Anthony, supra; Grinnell Co. v. 
Smith, 203 Okla. 158, 218 P. 2d 1043; Amalgamated Sugar Co. v. 
Industrial Commission, 75 Utah 556, 286 P. 959; Olson v. Union 
Pac. R. Co., 62 Idaho 423, 112 P. 2d 1005; Betx v. Columbia Tele- 
phone Co. (Kansas City Court of Appeals), 24 S.W. 2d 224; 
Odom v. Atlantic Oil Producing Co., 162 La. 556, 110 So. 754. 
Fully aware of the differences in statutory provisions and of 
the diverse bases for decision, the rule in this jurisdiction as  
stated above is based upon our interpretation of our statute and 
the prior decisions of this Court. 

In Stephens v. A. L. Wright & Co., 194 Va. 404, 73 S.E. 2d 399, 
plaintiff's injury caused the loss of four front teeth and one 
back tooth. A denture had been substituted for the missing 
teeth. The Commission denied compensation. I ts  decision was 
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affirmed. Because of defendants' reliance upon this Virginia de- 
cision, i t  seems appropriate to consider the exact holding 
therein. 

The Virginia Act, then under consideration, provided: "For 
marked disfigurement of the head or face resulting from an in- 
jury not above mentioned in this section which will impair the 
future usefulness or occupational opportunities of the injured 
employee sixty per centum of the average weekly wages not 
exceeding sixty weeks." 

The full Commission said: "Taking into consideration claim- 
ant's present and past occupations, i t  is our conclusion that  the 
evidence fails to show a marked disfigurement of the head or 
face which will impair the future usefulness or occupational op- 
portunities of this claimant." (Italics added.) 

The Supreme Court of Appeals of Virginia, per Buchanan, J., 
said: "Disfigurement alone is not made compensable by the act. 
Before i t  is compensable i t  must be, by the plain terms of the 
act, not only (1) a marked disfigurement, but also one which 
(2 )  impairs the future usefulness or occupational opportunities 
of the injured employee. These  are questions o f  fact ,  and the 
burden rests upon the claimant to establish the existence of 
both factors." (Italics added.) 

"There is no evidence in the record to show the existence of 
the second factor. The hearing commissioner found from observ- 
ing the claimant and from the record that  there was no facial 
disfigurement that  would affect his future usefulness or occupa- 
tional opportunities. The full Commission found that  the evi- 
dence strongly indicated that  i t  would not, and concluded that  
there was no such impairment. That  conclusion, being upon a 
question of fact, supported in this instance by observation of 
the claimant and by the evidence bearing upon the point, is 
binding upon us on this appeal. (Citations omitted.) 

"As stated by Commissioner Nichels in Guy v. Perry ,  15 O.I.C. 
484, 486-487, the hearing commissioner may readily make a rea- 
sonably safe deduction from observation at  the hearing as to 
whether the claimant has suffered a marked disfigurement; but 
the  more  dificzrlt question o f  whe ther  the  marked disfigurenzent 
will impair  fzcture usefulness  OT occupational opportunities 'nzay 
onlv be solaed in a n y  cnse b y  the  exercise o f  good judgment.' The 
legislative history of subsection (19) indicates some hesitation 
about making disfigurement compensable. When it was finally 
broupht within the qoverage of the compensation law, and by 
amendments subsequently made, the solution of the basic ques- 
tions, as  well as  the amount of compensation to be allowed, was 
confided to the Commission with broader lattitude of decision 
than had been given with respect to the specific injuries made 
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compensable by the preceding subsections of section 65-53." 
(Italics added.) 

I n  closing his opinion, Buchanan, J., said: "Loss of teeth is 
not among the losses specifically made compensable by section 
65-53, a s  i t  could have been if that  had been the purpose. Instead, 
by the language of the statute. before such loss is compensable 
i t  must result not only in marked disfigurement but also in the 
impairment of the claimant's usefulness or his occupational op- 
portunities. Neither of these conditions is per se a question of 
law. They stand here as do other questions of fact on appeal from 
the Industrial Commission. As stated, the finding of the Com- 
mission on the case in judgment is conclusive and its award 
must be affirmed." (Italics added.) 

It would seem that  the Virginia rule is in accord rather than 
in conflict with the rule in this jurisdiction as  stated above. 

In  Davis v. Waterbury's, Inc., (La.), 145 So. 569, the only 
other case that  has come to  our attention where compensation 
for  the loss of a tooth or teeth was denied, one tooth "that was 
dislodged (had) been replaced with a false tooth." We pass with- 
out discussion the difference in statutory provisions. Suffice to 
say, i t  appears that  decision was based on a finding that  the 
plaintiff in  fact had suffered no serious or permanent disfigure- 
ment. 

As indicated above, the court below did not rule on defend- 
ants' exceptions to  the Commission's findings of fact but held 
that, upon the facts found, the Commission's legal conclusion 
was erroneous. 

For  the error pointed out, the judgment of the court below 
is vacated; and the cause is remanded to the end that  the court 
below remand i t  to the Commission for further consideration 
consistent with the applicable law as  stated herein. 

Error  and remanded. 

G. E. SIMMONS v. WILLIE BUCK ROGERS AND SHIRLEY JEAN 
ROGERS, A MINOR, AND WILLIE BUCK ROGERS, AS GUARDIAN AL) 
LITEM FOR SHIRLEY J E A N  ROGERS. 

(Filed 11 December, 1967) 

1. Infants $ 12- 
Where the guardian ad litem dies a f te r  filing answer, bu t  the infant  

becomes of age prior to  the trial,  the appointment of a new guardian 
ad litem is not necessary. 
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2. Appeal and Error  $ 5- 
Where i t  is made to appear t h a t  a par ty  defendant has  died, motion 

to substitute the  personal representative of the deceased defendant 
will be allowed in the Supreme Court. Rule of Practice in  the  Supreme 
Court No. 37. 

3. Trial 2 2 b  
Defendant's evidence which is  favorable to plaintiff and not in  con- 

flict therewith, o r  which clarifies or explains plaintiff's evidence, may 
be considered on motion to nonsuit. 

4. Trial 9 22a- 
Upon motion to nonsuit, plaintiff's evidence must be taken a s  t rue  

and considered in the light most favorable to him. 

5. Automobiles 5 8- 
The giving of the statutory signal for  turning from a direct line 

does not constitute full compliance with G.S. 20-154(a), but the opera- 
tor  of a vehicle is  required in addition first to  ascertain tha t  such 
movement can be made in safety and to exercise due care in other 
respects. 

6. Same- 
The violation of G.S. 20-153 ( a ) ,  requiring a motorist turning left 

on a multiple lane highway to travel on the lane nearest the center 
of the highway before making the turn,  is negligence per se and is 
actionable if the proximate cause of injury. 

7. Automobiles 5 4lh-Evidence of  negligence in  swerving from the right- 
hand lane to the passing lane of highway held sufficient for  jury. 

Plaintiff's evidence and defendant's evidence consonant therewith 
tended to show t h a t  plaintiff, driving in the second or passing lane of 
a four-lane highway, sounded his horn a s  he was overtaking defend- 
ant's vehicle traveling in the right-hand lane, t h a t  defendant driver, 
without giving the statutory signal, suddenly swerved into plaintiff's 
line of travel in order to make a U-turn on the highway a t  a place 
where there was no intersection of highways, and tha t  the driver of 
defendant's car,  though he had seen plaintiff's car in his rear-view 
mirror some distance back, made the tu rn  without again looking for  
trstffic. Held: The evidence is sufficient to be submitted to the jury on 
the issue of negligence. G.S. 20-153 ( a ) ,  G.S. 20-154(a). 

8. Negligence 5 19c- 
Nonsuit on the ground of contributory negligence is  proper only 

when plaintiff's evidence, taken in the light most favorable to him, 
so clearly establishes such negligence tha t  no other reasonable inference 
or conclusion can be drawn therefrom. 

9. Automobiles § 6- 
The operator of a motor vehicle is not under duty to  anticipate neg- 

ligence on t,he par t  of others, but, in  the absence of anything which 
gives or should give notice to the contrary, is entitled t o  assume and 
act  on the assumption t h a t  others will exercise due care fo r  their own 
safety. 



I N  T H E  SUPREME COURT. 

10. Automobiles 1 14- 
The driver of an automobile traveling in the second or passing lane 

of a four-lane highway is under no obligation to slow down in passing 
a slower moving vehicle traveling in the r ight  lane in  the absence of 
any  indication or warning t h a t  the driver of the vehicle in  the r ight  
lane is preparing to turn left or enter the second or passing lane of 
traffic. 

11. Automobiles 1 42e- 
Evidence tending to show t h a t  the operator of a vehicle in the second 

or passing lane of a four-lane highway, overtaking and preparing to 
pass a slower moving vehicle traveling in the same direction in the 
r ight  lane, sounded his horn but  failed to reduce speed and struck the 
other vehicle when it ,  without warning or signal, suddenly turned lef t  
from the r ight  lane across the second lane a t  a place where there was  
no intersecting highway, is held not to show contributory negligence 
a s  a matter  of law, since plaintiff is not required to  anticipate such 
negligent operation of the other car. 

12. Automobiles 9 19- 
The operator of a motor vehicle confronted with a sudden emergency 

is not held to  the wisest choice of conduct, bu t  only to such choice a s  
a person of ordinary care and prudence similarly situated would have 
made. 

13. Automobiles 1 42a- 
Evidence tending to show t h a t  the operator of a vehicle in the second 

or passing lane of a four-lane highway, overtaking and preparing to 
pass a slower moving vehicle traveling in the same direction in the  
right lane, sounded his horn but  failed to reduce speed and struck the 
other vehicle when it ,  without warning or signal, suddenly turned lef t  
from the r ight  lane across the second lane a t  a place where there was  
no intersecting highway, is held not to show contributory negligence 
on the p a r t  of plaintiff a s  a matter  of law in failing in  the sudden 
emergency to avail himself of the opportunity of passing the other 
car to its right. 

APPEAL by defendants from Rousseazi, J., April Civil Term 
1957 of GUILFORD (Greensboro Division). 

This action was instituted by the plaintiff on 5 April 1956 to 
recover for  personal injuries and property damages sustained 
in a collision between his automobile and a n  automobile owned 
by the minor defendant Shirley Jean Rogers and driven by the 
defendant Willie Buck Rogers on 17 March 1956 with the con- 
sent of the owner. The collision occurred on U. S. Highway 29-70 
north of where Highway 311 runs under U. S. Highway 29-70. 
The plaintiff alleges in his complaint that  his injuries and dam- 
ages were the result of the negligence of the defendant Willie 
Buck Rogers. 

The plaintiff's evidence tends to show that  about 4 :00 p.m. on 
the above date he was driving his 1956 Buick automobile, to 
which was attached an empty two-wheel trailer, along U. S. 
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Highway 29-70 outside of High Point. U. S. Highway 29-70 is a 
four-lane highway with two north-bound lanes and two south- 
bound lanes. The north-bound lanes are about 30 feet wide. 
There is a dotted or broken white line down the middle of the 
north-bound lane. An island in the center of the highway sep- 
arates north- and south-bound traffic. The island terminates 
about one-quarter mile north of the intersection of U. S. High- 
way 311 with U. S. Highway 29-70. Plaintiff was in the left 
north-bound lane when he first saw the automobile driven by the 
defendant Willie Buck Rogers, traveling in the same direction 
about 500 feet ahead of the plaintiff in the right-hand lane. 
Plaintiff was traveling about 50 to 55 miles per hour a t  the time 
he saw the Rogers car which was being driven about 20 to 25 
miles per hour. The highway a t  that  point was suitable for pass- 
ing and the speed limit was 55 miles per hour. 

When the plaintiff got within about 200 feet of the Rogers 
car, he sounded his horn preparatory to passing the Rogers car. 
When the plaintiff was within 150 feet of the Rogers car the 
driver of the Rogers car, having just passed the end of the traffic 
island, suddenly swerved from the right-hand lane into and 
across the left-hand lane in front of plaintiff's oncoming auto- 
mobile and stopped. 

The Highway Patrolman who arrived a t  the scene of the 
wreck about 4:10 p.m., testified that  the plaintiff pointed out to 
him the skid marks made by his ca r ;  that  he measured the skid 
marks on the highway and they were 142 feet in length; that  
based on his experience and on the condition of the road a t  the 
time he examined it, an  automobile traveling about 50 miles per 
hour would travel about 56 feet by the time the driver could get 
his foot on the brake and then for around 150 feet before he 
could bring it to a stop. The Patrolman further testified that he 
requested Mr. Rogers to show him the point just about where he 
started giving the hand signal and that he pointed out a place 
about 40 feet from the point where the collision occurred. The 
plaintiff testified that  no signal for a left turn was given until 
after the Rogers car was in the act of turning. 

The defendant Willie Buck Rogers was attempting to get over 
and across the left-hand north-bound lane of traffic into the 
south-bound lane so he could head back towards ThomasriIle. 
He denied that  he had pointed out to the Patrolman any place 
where he started giving the hand signal for a left turn. The de- 
fendant Willie Buck Rogers testified that  after he entered the 
superhighway from the cloverleaf leading from Highway 311, he 
looked in his rear view mirror and saw the plaintiff's car corn- 
ing over a little hill (the evidence discloses that  the little hill re- 
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ferred to  was about 500 feet south of where the Rogers car en- 
tered U. S. Highway 29-70). 

The witness further testified that  he gave a hand signal for 
about 200 feet until he got near the end of the island, "Then I 
pulled my hand in and gave the glass a wheel or two and hit my 
brakes and then I heard the tires squalling. I was going to turn  
there a t  the end of the island and go back towards Thomasville. 
I had made just about a quarter of a turn  a t  the time the two 
cars came together." 

On cross-examination the defendant Willie Buck Rogers ad- 
mitted that  he first saw the plaintiff's car through his rear view 
mirror after entering Highway 29-70; that  he never again 
looked in the rear view mirror or saw the plaintiff's car again 
until the moment of the crash. He also testified that  just before 
he got to the end of the island where he was going to cross, "I 
rolled my glass up just before I got to the end of the island, 
while I was still headed straight down the highway." 

The jury answered the issues of negligence and contributory 
negligence in favor of the plaintiff and awarded damages ac- 
cordingly. The defendants appeal, assigning error. 

Hazuorth & Hawor th ,  and Jordavl, W r i g h t  & Henson,  f o r  de- 
f endant  appellants. 

S m i t h ,  Moore, S m i t h ,  Schell & Huntev,  and Richmond G. 
Bernhardt ,  Jr., for plaintif f  appellee. 

DENNY, J. I t  appears from a motion filed in this Court that  the 
defendant Willie Buck Rogers died intestate on 12 June 1957. 
That on 15 August 1957, while this cause was pending in the 
Supreme Court, Lucille Rogers was duly appointed administra- 
tr ix of the estate of Willie Buck Rogers. I t  further appears from 
the motion that  when this action was instituted on 5 April 1956 
the defendant Shirley Jean Rogers was a minor, which required 
the appointment of a guardian ad litern. But when this matter 
came on for trial a t  the April Civil Term 1957 of the Superior 
Court of Guilford County (Greensboro Division), Shirley Jean 
Rogers was then 21 years of age. Therefore, we hold that  i t  is 
not necessary for  a new guardian ad l i t e m  to be appointed for 
Shirley Jean Rogers. She will now be treated as  a party defend- 
ant, defending this action in her own right. The motion to make 
Lucille Rogers, administratrix of the estate of Willie Buck Rog- 
ers, a party is granted and she is hereby made a party defend- 
an t  as authorized by Rule 37, Rules of Practice in the Supreme 
Court, 221 N.C. 566. 

The sole assignment of error is to the refusal of the court 
below to  sustain the defendants' motion for judgment as of non- 
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suit interposed a t  the close of plaintiff's evidence and renewed 
a t  the close of all the evidence. 

The defendants contend that  the evidence adduced in the trial 
below was insufficient to show any actionable negligence on the 
part  of the defendant Willie Buck Rogers and that  i t  was error 
to  submit the case to the jury. They further contend, however, 
that  if the defendant Willie Buck Rogers was guilty of negli- 
gence, the facts clearly show that  the plaintiff was guilty of con- 
tributory negligence as  a matter of law. 

We do not concur in these contentions. There was amnle evi- 
dence to carry the case to the jury. In fact, the evidence of the 
defendant Willie Buck Rogers is sufficient to establish these 
facts. After he entered U. S. Hichway 29-70, he observed the 
plaintiff's car approaching from the south, some 500 feet from 
where he entered the highway; that  from that  time nntil the 
moment of the crash he never looked for or paw the plaintiff's 
car. Likewise, while traveling in the right north-bound lane of 
the highway and just before he got to the end of the islsnd 
where he was going to cross the left north-bound lane a n d  tilrn 
back into a south-bound lane, according to his evidence he dis- 
continued his signal for a left turn and rolled U D  the plass in 
the left front  door while he was still driving straight down the 
highway in the right-hand north-bound lane. This evidence not 
onlv exdains  the evidence of the plaintiff but it sunports the 
plaintiff's evidence to the effect that  the driver of the Rogers 
car suddenly swerved from the right-hand lane into and across 
the left north-bound lane in front of plaintiff's oncoming auto- 
mobile. 

On a motion for judgment as  of nonsuit, we will not onlv con- 
sider evidence offered by the plaintiff but that  offered by the 
defendant which is favorable to the plaintiff or not in conflict 
therewith, or when i t  may be used to clarify or exulain the 
nlaintiff's evidence. Godzvin v. Cotton Co., 238 N.C. 627, 78 S.E. 
2d 772; Rice 2,. Lumberton, 235 N.C. 227, 69 S.E. 2d 543; E w i n  
7.. Mills Co., 233 N.C. 415, 64 S.E. 2d 431; Hobbs v. Drezcler, 226 
N.C. 146, 37 S.E. 2d 121 ; Atkins v. Transportation Co., 224 N.C. 
688, 32 S.E. 2d 209; Harrison z.. R. R., 194 N.C. 656, 140 S.E. 
598. 

G.S. 20-153(a) provides that, "* * * the driver of a vehicle 
intending to turn to the right a t  an  intersection shall approach 
such intersection in the lane for traffic nearest to the right-hand 
side of the highway, and in turning shall keep as  closely as prac- 
ticable to the right-hand curb or edge of the highway, and when 
intending to turn  to  the left shall approach such intersection in 
the lane for the traffic to the right of and nearest to the center 
of the highway, and in turning shall pass beyond the center of 
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the intersection, passing as  closely as  practicable to the right 
thereof before turning such vehicle to the left. When a vehicle 
is being operated on a three-lane street or highway, the driver 
thereof intending to tu rn  to the left a t  a n  intersection shall ap- 
proach the intersection in the lane nearest to the center of the 
highway and designated for use by vehicles traveling in the 
same direction as  the vehicle about to turn." 

Furthermore, i t  is required by G.S. 20-154 (a )  that, "The 
driver of any vehicle upon a highway before starting, stopping 
or  turning from a direct line shall first see that  such movement 
can be made in safety, * * * and whenever the operation of any 
other vehicle may be affected by such movement, shall give a 
signal as  required in this section, plainly visible to the driver of 
such other vehicle, of the intention to make such movement. 
* * * All hand and a r m  signals shall be given from the left side 
of the vehicle and all signals shall be maintained or given con- 
tinuously for the last one hundred feet traveled prior to stopping 
or making a turn." The evidence of the defendant Willie Buck 
Rogers clearly shows that  he made no effort whatever to ascer- 
tain whether or not a left turn  of his motor vehicle could be made 
in safety. 

The plaintiff testified that  the driver of the Rogers car gave 
no signal before turning left across the highway. Upon a motion 
for nonsuit, plaintiff's evidence is  to be taken as  true and must 
be considered in the light most favorable to him. Bundy v. Pozu- 
ell, 229 N.C. 707, 51 S.E. 2d 307; Register 21. Gibbs, 233 N.C. 
456, 64 S.E. 2d 280 ; Sessoms v. McDonald, 237 N.C. 720, 75 S.E. 
2d 904; Whitley z3. Jones, 238 N.C. 332, 78 S.E. 2d 147. 

As pointed out in Ervin v. Mills Co., supra, by Devin, J . ,  later 
C. J., "We do not regard the requirement in G.S. 20-154, tha t  a 
prescribed hand signal be given of intention to make a left turn  
in traffic, as  constituting in all cases full compliance with the 
mandate also expressed in this statute that  before turning from 
a direct line the driver shall first see that  such morement can be 
made in safety, nor do we think the performance of this mechan- 
ical act alone relieves the driver of the common law duty to ex- 
ercise due care in other respects." 

A violation of G.S. 20-153 ( a )  constitutes negligence per se and 
such negligence is actionable if i t  proximately causes injury to 
another. Ervin v. Mills Co., supra; G k n m  z.. Watson, 233 N.C. 
65, 62 S.E. 2d 538; Ta?.rant v. Bottling Co., 221 N.C. 390, 20 
S.E. 2d 565. 

If we consider all the evidence in this case, including that  of 
the defendants, which is not in conflict with the plaintiff's evi- 
dence, it is sufficient to support the view that  the driver of the 
Rogers car not only failed to give a signal for a left turn,  as  
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required by G.S. 20-154, but that  he failed to approach the area, 
a t  the end of the island where he intended to turn left, in the 
proper lane, as  required by G.S. 20-153 ( a ) .  

Now, as  to the contention of the defendants that  the evidence 
of the plaintiff clearly shows that  he was guilty of contributory 
negligence a s  a matter of law. 

A nonsuit on the ground of contributory negligence should not 
be granted unless the plaintiff's evidence, taken in the light most 
favorable to  him, so clearly establishes such negligence that no 
other reasonable inference or conclusion can be drawn there- 
from. Bradhnm v. Trucking Co., 243 N.C. 708, 91 S.E. 2d 891; 
Singletary c. Nixon, 239 N.C. 634, 80 S.E. 2d 676; Mikeal 2'. Pen- 
dleton, 237 N.C. 690, 75 S.E. 2d 756; Mowisette t ' .  Boone Co., 235 
N.C. 162, 69 S.E. 2d 239; Levy v. Aluminum Co., 232 N.C. 158, 
59 S.E. 2d 632; Dazvson v. Transportation Co., 230 N.C. 36, 51 
S.E. 2d 921; Bundy v. Powell, supra; Atkins 7;. Transportation 
Co., s u p ~ a ;  Hampton 21. Hawkins, 219 N.C. 205, 13 S.E. 2d 227. 

The defendants are  relying on the case of Sheldon v. Childers. 
240 N.C. 449, 82 S.E. 2d 396, where the facts in some respects 
are  similar to those in the instant case, but there is a substantial 
difference between the entire factual situation in that  case and 
the one now before us. In the Sheldon case the plaintiff attempted 
to pass on a highway having only one lane for traffic in each 
direction. Plaintiff sounded a warning 400 feet to the rear of 
defendant's tractor-trailer, which we held not to be in apt  time 
for defendant's driver to have heard it. In the instant case, the 
plaintiff blew his horn when he was about 200 feet behind the 
Rogers car and was traveling in the proper lane for passing. 
Neither is there any evidence on this record to show that  the 
plaintiff was driving a t  an  excessive rate of speed under the 
conditions and circumstances prevailing immediately preceding 
the collision. Moreover, in the Sheldon case, the defendant's 
truck was approaching an intersecting paved highway to the 
left, which the driver of the defendant's truck attempted to en- 
ter  a t  the time the plaintiff attempted to pass the truck. The in- 
tersecting highway was visible from the direction in which the 
plaintiff and the defendant's driver were traveling for a distance 
of 400 or 500 feet from the intersection. In the instant case, 
there was no intersecting highway. The plaintiff, under the fact- 
ual situation revealed by the evidence in this case, was under 
no legal obligation to anticipate that  the driver of the Rogers 
car might undertake to make a left turn across the left lane 
of traffic from the right lane of traffic in violation of G.S. 20- 
153 ( a ) .  

While the operator of a motor vehicle is under duty to exercise 
that  care which an ordinarily prudent person would exercise 
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under the same or similar circumstances for his own safety and 
the safety of others, he is under no duty to anticipate negligence 
on the part  of others, in the absence of anything which gives or 
should give notice to the contrary. He is entitled t o  assume, and 
act on the assumption, that  others will exercise ordinary care for  
their safety. Cox v. Lee, 230 N.C. 155, 52 S.E. 2d 355; Hill v. 
Lopez, 228 N.C. 433, 45 S.E. 2d 539; Cadder  v. Gresham, 224 
N.C. 402, 30 S.E. 2d 312; Reeves v. Staley, 220 N.C. 573, 18 S.E. 
2d 239. 

In  Cox v. Lee, supra, Barnhill, J., later C. J., said : "The driver 
of an  automobile is not required to anticipate negligence on the 
part  of others, and his failure to do so does not constitute an  act 
of negligence." 

In the absence of some indication or warning that  a motor 
vehicle traveling in the right lane of a two-lane highway for  
traffic in the same direction, is preparing to enter the left lane 
of traffic, the driver of a motor vehicle in the left lane, where 
the speed limit is 55 miles per hour, is under no obligation to 
slow down in passing a slow moving vehicle traveling in the 
right lane. 

Even though there was no intersection into or across U. S. 
Highway 29-70 a t  the point where the driver of the Rogers car 
attempted to make a U-turn, in any event, before doing so, he 
was required by statute to do five things: (1) Before leaving the 
right lane of traffic, to give the signal required by G.S. 20-154; 
(2) to see that  such movement could be made in safety; (3) to  
get into the left lane of traffic before he reached the place on the 
highway where he intended to turn  left into a south-bound lane 
of traffic, as required by G . S .  20-153 ( a )  ; (4) to give the signal 
for  the second left turn as required by G.S. 20-154, and (5)  to 
see that  such movement from the left lane could be made in 
safety. 

The defendants further contend that the plaintiff was contrib- 
utorily negligent because he did not drive his car to the right of 
the Rogers car where there was ample space to pass either on 
the paved portion of the highway or on the ten-foot shoulder. 

We think the evidence on this record supports the view that  
the plaintiff was confronted with a sudden emergency. The rule 
of conduct in an  emergency was succinctly stated by Stacy, C. J., 
in Ingle v. Cassady, 208 N.C. 497, 181 S.E. 562, in which he said: 
"One who is required to act in an emergency is not held by law 
to the wisest choice of conduct, but only to such choice as a per- 
son of ordinary care and prudence similarly situated would have 
done." Winfield z.. Smith, 230 N.C. 392, 53 S.E. 2d 251 ; Pozvell v. 
Lloyd, 234 N.C. 481, 67 S.E. 2d 664; Morgan v. Saunders, 236 
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N.C. 162,72 SE.  2d 411 ; Henderson v. Hendemon, 239 N.C. 487, 
80 S.E. 2d 383. 

In our opinion, the questions of negligence and contributory 
negligence were properly submitted to the jury. In  Infantino v. 
Maher, 366 Pa. 633, 79 A 2d 247; Baggett v. Mwkel, Inc. ( 1 9 5 3 ,  
La. Appeal), 65 So. 2d 3 6 7 ;  Ball v. Home Oil Co. ( 1 9 4 1 ,  La. 
Appeal), 4 So. 2d 579; Anno: Motorist-Signal for Left Turn, 
39 A.L.R. 2d, page 54. 

The action of the court below in overruling the defendants' 
motion for judgment as of nonsuit will be upheld. 

Affirmed. 

HARVEY L E E  SMITH AND WIFE, MARGARET H. SMITH v. CITY O F  
WINSTON-SALEM 

and 
N. G. THOMAS AND WIFE, RUBY--THOMAS V. CITY OF WINSTON- 

SALEM. 

(Filed 11 December, 1957) 

1. Municipal Corporations 5 1- 
A municipal corporation is a n  agency created by the State  to assist 

in the civil government of a designated territory and the people em- 
braced within i ts  limits. 

2. Municipal Corporations 5 5- 
A municipal corporation has only those powers expressly granted 

in i ts  charter or necessarily implied therefrom or  essential to  the de- 
clared objects and purposes of its creation, and i t  can have no extra- 
territorial powers unless expressly authorized by legislative grant.  

3. S a m e -  
Provision in the charter of a municipality authorizing i t  to acquire 

property fo r  necessary sewer lines outside i ts  limits and to compel 
citizens living along such line to connect therewith, is a g ran t  of power 
and is not self-executing, and therefore in the absence of allegation or 
proof t h a t  the city undertook to exercise such power in his case, a 
person residing outside the city limits may not contend tha t  he was 
compelled to  connect the sanitary facilities of his house to the munic- 
ipal sewer line. G.S. 160-240. 

4. Municipal Corporations § 6- 
A municipality in furnishing sanitary facilities to persons residing 

outside the corporate limits fo r  a fee acts in a proprietary capacity. 

5. Contracts § 10- 
Ordinarily, a s  a matter of public policy, corporations may not exempt 

themselves from liability for  negligence in the performance of public 
services. 
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6. Same: Municipal Corporations 5 14b- 
Defendant municipality contracted to  maintain and keep in repair 

sewer lines from territory outside i ts  limits, which lines were connected 
with the municipal sewer system, but  by ordinance in force a t  the time 
of the connections in question expressly exempted itself from liability 
for  any damage or injury from maintenance and repair. Held: The 
exemption from liability was authorized by legislative act, G.S. 160- 
249, and a resident outside the city cannot recover for  damages re- 
sulting from the failure of the municipality to perform its contractual 
obligation to repair and maintain such lines. 

7. Pleadings § 24a- 

Plaintiff must recover, if a t  all, upon the cause of action alleged 
in the complaint and cannot recover on a different legal right. 

8. Municipal Corporations § 14b- 
Where plaintiffs base their r ight  of action upon the failure of de- 

fendant municipality to perform its contractual obligation to main- 
tain and repair a sewer line to which the sanitary facilities of plain- 
tiffs' residences were connected, plaintiffs may not recover damages 
resulting from the flowing of sewerage directly from the city's mains 
on plaintiffs' property on the ground of trespass, since plaintiffs may 
not recover in tor t  unrelated to the contractual obligations alleged. 

APPEAL by defendant from C ~ i s s m a n ,  J., January 21, 1957 
Term of FORSYTH. 

Plaintiffs Smith owned a house on Cornell Avenue, and plain- 
tiffs Thomas a house on Yale Boulevard in a suburban develop- 
ment adjacent to Winston-Salem. Except for the allegations with 
respect to the location of their homes, the facts alleged in each 
complaint as  the basis for recovery are  substantially the same. 
The cases were consolidated for trial. 

As determinative of the rights of the parties, the court sub- 
mitted two issues in each case. The jury, by its answer to the 
first issue, found that  plaintiffs' property had been damaged by 
a nuisance created by the negligence of defendant; and by their 
answer to  the second issue, fixed the damage resulting there- 
from. Judgments were entered on the verdicts. Defendants ap- 
pealed. 

H o y l e  C. R i p p l e  a n d  W e s l e y  B a i l e y  f o ~  p la in t i f f  appe l lees .  
W o m b l e ,  Carlyle, S a n d r i d g e  & R i c e  f o ~  d e f e n d a n t  appe l l an t .  

RODMAN, J. These in brief are  the allegations of the com- 
plaints: In 1947 Weston Corporation, then the owner of land 
adjacent to Winston-Salem, began the development of the area 
for  residential purposes. As a part  of its planned develop- 
ment, the corporation laid out and installed a sewerage system 
to which the houses to be erected could be connected. This sew- 
erage system was connected a t  defendant's corporate limits with 
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the  city's system and terminated in a pump house of defendant 
some distance beyond its corporate boundaries. The sewage 
was there pumped and transferred to defendant's disposal plant. 
The city, a s  a condition to  t he  connection with its sewerage sys- 
tem, required Weston to construct its system in accordance with 
plans and specifications provided by defendant. The system was 
so constructed. I t  was also made a condition to  the connection 
tha t  if the corporate limits of the defendant should be enlarged, 
the portion of the system included within the enlarged corporate 
limits should become the property of the city. In  1949 the city 
limits were enlarged and a portion of the development not in- 
cluding the residences of plaintiffs was taken in the city. There- 
upon, the pa r t  of the system constructed by Weston and included 
within the  corporate limits became the property of defendant. To 
service this  portion of the system constructed by Weston and 
maintained for  the benefit of the residents of defendant city, i t  
was necessary to use the remainder of the system constructed by 
Weston and particularly the mains passing the homes of plain- 
tiffs. I n  the summer of 1950 Weston sold and conveyed to de- 
fendant all of its water  and sewer lines and easements for  the 
maintenance thereof lying beyond the city limits. The considera- 
tion for  this  conveyance was the agreement of the city t a  operate, 
repair, and maintain the system. Subsequent thereto the city 
sold numerous r ights  t o  t ap  into this  sewerage system. Plain- 
tiffs, subsequent to the summer of 1950, purchased homes in the 
area developed by Weston Corporation. These homes were 
erected by Weston Corporation prior to 1949 and each, when 
constructed, was provided with bath and toilet facilities which 
were connected with the sewerage system constructed by Weston 
Corporation. The connections were in accordance with specifica- 
tions of the city and were approved by it. Beginning in 1950 or  
1951 defendant failed to adequately maintain the sewerage sys- 
tem which Weston Corporation had constructed for  the benefit 
of the home owners in its development. The main sewerage line 
in the streets serving a s  outlets for  plaintiffs' sewerage system 
separated and sagged because of broken joints and other defects 
in the city's mains. The mains were negligently permitted to fill 
up and sewage f rom the mains was forced back into the line 
connecting plaintiffs' homes with the street mains. The back 
pressure on the service connection was so great  tha t  the com- 
mode and bath tub  in plaintiffs' homes repeatedly overflowed. 
Under the provisions of the city's charter,  plaintiffs were re- 
quired to  connect their homes to the system so maintained and 
operated by the city, and the services so furnished were in con- 
formity with the conditions and rates  provided in the city ordi- 
nances. 
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Defendant admitted the construction of the sewer system by 
Weston Corporation under plans prepared or approved by i t ;  
the connection of the two systems, the inclusion of a portion of 
the Weston system in the corporate limits, a conveyance of the 
system by Weston to the city on the condition that  the city would 
maintain and operate pursuant to the terms of i ts  ordinances. It 
denied plaintiffs were injured by any default on its part. As a 
further defense i t  pleaded the provision of its ordinances duly 
enacted pursuant to statutory authority. The ordinances pleaded 
as a defense provided: (1) property owners were, under con- 
ditions in which plaintiffs were situate, required to install back- 
water or  backpressure valves, and (2) the terms under which 
the city would provide sewerage service to property owners be- 
yond the corporate limits. The portion of that  ordinance material 
to  this case follows: "Connections to the city sewer system out- 
side the corporate limits shall be made in i ts  entirety by the 
owner, his contractor or agent, under permit from the Publlc 
Works Department upon the payment of the required fee . . . 
All risks shall be assumed by the applicants and the owners of 
the property supplied with the sewer, and the city shall not be 
responsible for any damage or injury to person or property by 
reason of said system, its construction, maintenance or repair; 
the city shall not be liable to anyone for the proper operation or  
maintenance of the sewer system, or any part  thereof . . ." 

Plaintiffs offered evidence which was sufficient for a jury to  
find that  defendant negligently failed to maintain or operate its 
sewer system; that  it permitted the mains in the street in front 
of plaintiffs' home to break and stop up, thereby preventing the 
sewage from flowing t o  the pumping plant, creating a pressure 
in the mains sufficient to back the sewage up in the line con- 
necting plaintiffs' homes with the mains, overflowing the fixtures 
and flooding the homes; that  the connection between the mains 
in the street and the fixtures in the plaintiffs' homes was made 
by or  under the supervision of the city and without the installa- 
tion of the back-pressure valves called for in the ordinance 
pleaded by defendant. 

In  addition to the negligence alleged as the basis of plaintiffs' 
causes of action, they offered evidence sufficient for a jury to  
find that  the negligent failure of defendant to maintain and op- 
erate this system caused the sewage to overflow from the man- 
holes in the streets, flooding the streets, and from the flooded 
streets onto the properties of plaintiffs, that  this sewerage pass- 
ing from the mains out of the manholes and onto the lands of 
plaintiffs caused serious damage to  their property, left i t  in a 
foul condition and created a hazard to the health of plaintiffs 
and members of their families. 
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Defendant, a t  the conclusion of the evidence, moved for non- 
suits. Its motions were denied. It tendered issues based on the 
pleadings. The court declined to submit the issues so tendered, 
but as determinative of defendant's liability submitted an  issue 
in each case reading: "Was the plaintiffs' property, located on 
. . . damaged by a nuisance created by the negligence of the de- 
fendant, a s  alleged in the Complaint?" 

The court charged the jury in accord with the defendant's 
contention, that  plaintiffs, nonresidents of the city, connected 
with the sewer system of their own volition and because of the 
contractual relationship, under the ordinance exculpating de- 
fendant from liability for negligence, no damage could be re- 
covered which resulted from the flooding of the homes by back- 
ing sewage into and overflowing the fixtures in the homes. He 
further charged that  the failure to  maintain the system and the 
resulting flooding of the streets from the manholes and the 
drainage of this sewage onto the lots of plaintiffs was a nui- 
sance or  trespass for which damages could be awarded. 

Defendant excepted to the issues submitted and to the charge 
permitting plaintiffs to recover on the basis of damage result- 
ing from a nuisance created by defendant's negligence. The ex- 
ceptions assigned as  error present two questions: 

(1) Validity of a contract (city ordinance) which relieves a 
city from liability for damages resulting from a negligent fail- 
ure to  furnish services contracted for. 

Plaintiffs maintain the invalidity of the ordinance. They as- 
sert  that  they were, by the provisions of the city's charter, com- 
pelled t o  connect with the sewer system, and as they acted under 
compulsion, they were entitled to compensation for the damages 
proximately resulting from compliance. They also assert that  
the ordinance denying liability for the negligent breach of the 
contractual obligation is contrary to public policy and void. The 
provisions of the city's charter form the basis of the assertion 
that  plaintiffs had no freedom to contract but were compelled to 
connect with the city's sewerage system. 

The charter authorizes the city to construct and operate a 
sewerage system, granting to the city the power of eminent 
domain for that  purpose. Following this general grant of the 
power of eminent domain, the charter provides: ". . . and if i t  
shall be necessary, in obtaining a proper outlet to said system, 
to extend the same beyond the corporate limits, to condemn a 
right of way to and from such outlet, it shall be done as herein 
provided for opening new streets and other public purposes; and 
in addition thereto said Board of Aldermen shall have power and 
authority to compel citizens living along the line of sewerage or 
in the vicinity thereof t o  connect their premises, drain or other 
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pipes with said sewerage, so as  to drain all of the premises 
along the line of said sewerage, and on default of the owner to 
make such connection the City can have such connection made 
and the costs thereof charged against the owner of the prop- 
erty . . ." (Italics added.) 

The fallacy of the position taken by plaintiffs that  they were 
compelled to act and deprived of any freedom to contract is ap- 
parent from a casual reading of the charter provision on which 
they depend. First,  it is a mere grant  of power. I t  is not self- 
executing. There is neither proof nor allegation that  the city 
has undertaken to exercise the power granted. Second, the power 
of compulsion granted to the city applies to citizens,  tha t  is citi- 
zens of Winston-Salem. Plaintiffs are  not citizens of Winston- 
Salem. 

A municipal corporation, city or town, is an  agency created 
bv the State to assist in the civil government of a designated 
territory and the people embraced within these limits. Lee v. 
Poston, 233 N.C. 546, 64 S.E. 2d 835. I ts  charter is the legisla- 
tive description of the power to be exercised and the boundaries 
within which these powers may be exercised. Neither city char- 
ter nor ordinance enacted pursuant thereto have extraterritorial 
effect unless authorized by legislative grant. Holmes v. Fayet te-  
die, 197 N.C. 740, 150 S.E. 624; S. v. Eason,  114 N.C. 787; Dean 
Milk Co. v. Azirora, 14 A.L.R. 2d 98; H y r e  v. B r o w n ,  49 A.L.R. 
1230 and annotations; Donable t i .  Harrisonburg,  104 Va. 533, 
7 Ann. Cas. 519; 37 Am. Jur.  736. 

In S. v. Gmlledge, 208 N.C. 204, 179 S.E. 883, Schenck, J., 
quoted from Dillon on Municipal Corporations as  follows: "It is  
a general and undisputed proposition of law that  a municipal 
corporation possesses, and can exercise, the following powers, 
and no others: First,  those granted in express words; second, 
those necessarily or fairly implied; third, those essential to the 
declared objects and purposes of the corporation-not simply 
convenient, but indispensable. Any fair ,  reasonable doubt con- 
cerning the existence of power is resolved by the courts against 
the corporation, and the power is denied." 

Interpreting the language of the city's charter in the light of 
uniform decisions, it is apparent that the quoted provision was 
not a grant  of power to the city of Winston-Salem to compel 
peoqle residing outside of but "living along the line of sewerage 
or in the vicinity thereof" to use the city's sewerage system. 

The specific authority granted to Winston-Salem by its char- 
ter  provision is substantially in accord with the authority given 
all municipalities. G.S. 160-240. The authority granted by that  
section was interpreted in Constrziction Co. v. Raleigh, 230 N.C. 
365, 53 S.E. 2d 165. I t  was there said: "Obviously the municipal- 
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ity is  not authorized by the statute, to compel owners of im- 
proved property located outside the city, but which may be 
located upon or  near one of its sewer lines or  a line which emp- 
ties into the City's sewerage system, to connect with the sewer 
line but since i t  is optional with a city as  to whether or not i t  
will furnish water to residents outside its corporate limits and 
permit such residents to connect their sewer facilities with the 
sewerage system of the city, or with any other sewerage sys- 
tem which connects with the city system, i t  may fix the terms 
upon which the service may be rendered and its facilities used." 

I t  is not suggested that  the statute, G.S. 160-234, giving 
municipalities the power to remove and abate conditions inimical 
to health suffices to authorize the City of Winston-Salem to 
compel people outside of its corporate limits to connect to its 
sewerage system. 

When plaintiffs, with the assent of defendant, connected their 
sanitary facilities with defendant's main, defendant impliedly 
contracted to furnish services reasonably suitable to plaintiffs' 
need and not to injure plaintiffs by a breach of their contractual 
obligation. Defendant, in furnishing these services, was acting 
in a proprietary capacity. Asburv t l .  Albemarle, 162 N.C. 247, 
78 S.E. 146. 

Courts have prohibited corporations performing public serv- 
ices from exempting themselves for liability for their negligence 
when to do so was contrary to public policy. Hall 2.. Refining Co., 
242 N.C. 707, 89 S.E. 2d 396 ; Furniture Co. 2).  Baron, 243 N.C. 
502, 91 S.E. 2d 236; Kennedy v. Dallas, 215 N.C. 532, 2 S.E. 2d 
538 ; Brown t i .  Brown, 213 N.C. 347, 196 S.E. 333. 

Here the Legislature has spoken. I t  has said with respect to 
services furnished nonresidents the rates may be based on non- 
liability for breach of contractual obligations. G.S. 160-249. 

Hence the ordinance constituting the contract between the 
parties made voluntarily and with legislative sanction is valid 
and binding. Plaintiffs cannot recover for damages done by 
backing sewage in their homes through the connection between 
their homes and the city's mains. 

(2) Right of plaintiffs in this action to recover damages re- 
sulting from the flowing of sewage directly from the city's 
mains on plaintiffs' property. 

The answer is  found by examining the pleadings to ascertain 
the wrong assertedly done plaintiffs. I t  may be conceded that  
the evidence offered by plaintiffs is sufficient to base an action in 
tort totally unrelated to defendant's contractual obligation to 
provide services. Johnson v. Winston-Salem, 239 N.C. 697, 81 
S.E. 2d 153; Veaxey  v. Durham, 231 K.C. 357, 57 S.E. 2d 377; 
Gore 2'. Wilmington, 194 N.C. 450, 140 S.E. 71 ; Moser v. Burling- 
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ton, 162 N.C. 141, 78 S.E. 74. But this evidence cannot avail 
plaintiffs unless they have asserted this tortious conduct as a 
wrong which the court should redress. "Recovery must be based 
on the cause of action alleged. It cannot rest on a different legal 
right." Wynne v. Allen, 245 N.C. 421, 96 S.E. 2d 422, and cases 
cited. 

Plaintiffs' pleadings, construed liberally to encompass all 
wrongs asserted, are in our opinion confined to damages result- 
ing from the contractual relationship and do not encompass 
damages resulting from a potential right of action distinct from 
defendant's contractual obligation. 

I t  follows that defendant's motion to nonsuit, made upon the 
conclusion of the evidence, should have been allowed. This con- 
clusion renders unnecessary any discussion of the measure of 
damages on a cause of action not alleged. 

Reversed. 

BRUCE RANDALL ARNETT, BY HIS NEXT FRIEND, MRS. ARTHUR 
ARNETT, JR., v. J O E  YEAGO AND LORRAINE YEAGO. 

(Filed 11 December, 1957) 

1. Automobiles 8 421: Negligence 5 12- 
A three-year old child is  incapable of negligence, primary or  con- 

tributory. 

2. Automobiles 8 9- 
The leaving of a motor vehicle on a highway unattended without 

first setting the hand brake and turning the f ron t  wheels toward the  
curb or side of the highway is negligence p e r  se, and is  actionable if 
the proximate cause of injury. 

3. Automobiles 5 6- 
Unless the s tatute  itself provides to  the contrary, the violation of 

a motor vehicle traffic regulation is  negligence p e r  se, and the s tatute  
itself prescribes the standard so t h a t  the common law rule of ordinary 
care does not apply. 

4. Automobiles 1 34- 
A person must recognize t h a t  children, and particularly very young 

children, have less judgment and capacity to  avoid danger than adults, 
and t h a t  children near a highway a r e  entitled to a care in proportion to 
their incapacity to foresee and avoid peril. 

5. Automobiles 5 4lq-Evidence tha t  defendant left ca r  unattended with- 
out set t ing brakes so t h a t  i t  was put in  motion by a young child held 
to  take issue of negligence t o  jury. 

Plaintiff's evidence tending to show tha t  defendant lef t  her automo- 
bile unattended headed downhill upon a street in a thickly populated 
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neighborhood with knowledge t h a t  a number of young children were 
about, t h a t  defendant left the left f ron t  door of the car  open, failed 
to  set  the hand brake or  tu rn  the front  wheels toward the curb, and left 
the gear  shif t  in  reverse but  t h a t  the gear shif t  could be moved out 
of reverse by touching it, and t h a t  a three-year old child climbed in the 
car,  and thereafter the car  started moving dowr.hil1, struck several 
trees, resulting in injury to the child, is held suffic ent  to be submitted 
to  the jury on the issue of defendant driver's negligence, since the 
parking of the vehicle in  such manner is negligence per se, and a rea- 
sonably prudent person in the exercise of ordinary care could or should 
have reasonably foreseen t h a t  a child might get into the  car ,  put  i t  
in motion, and t h a t  consequences of a generally injurious nature might 
be expected. 

6. Negligence 5 9- 
I t  is  not necessary t h a t  injury in the precise form tha t  occurred 

should have been foreseen. 

7. Negligence 5 5- 
The determination of the issue of proximate cause requires the draw- 

ing of inferences sometimes from disputed and sometimes from uncon- 
troverted facts,  and is peculiarly the province of the jury. 

JOHNSON, J., dissents. 

APPEAL by defendants from N i m o c k s ,  J., June Civil Term 
1957, of CUMBERLAND. 

Civil action to recover damages for injuries to a three-year-old 
boy. 

Upon issues submitted to them, the jury found that  this boy 
was injured by the actionable negligence of the defendants, and 
awarded damages in the amount of $5,000.00. 

From judgment on the verdict, the defendants appeal, 

James R. Nance f o r  Defendants, A p p e l l a n t s .  
N.  H. McGeachy, Jr., for Plaint i f f ,  Appellee. 

PARKER, J. The defendants have two assignments of error. 
The first is to the denial of their motion for judgment of nonsuit 
made a t  the close of plaintiff's evidence. The defendants offered 
no evidence. The second is formal : failure to set aside the verdict 
a s  being contrary to the law and the evidence, and the entry of 
the judgment. 

The defendants are  husband and wife. At  the time in question 
the husband owned a 1951 Pontiac four-door sedan. Prior to the 
introduction of evidence, the defendants stipulated "into the 
record judicially" that  on 22 June 1955 Mrs. Lorraine Yeago, 
a s  a member of Joe Yeago's household, operated this automobile 
"under what is known in North Carolina as  the family car doc- 
trine, and that  as  to the responsibility of her husband for its 
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operation a t  the time in question, if she is liable, then he, the 
owner thereof, is likewise responsible under this doctrine." 

Mrs. Arthur Arnett, J r .  is the mother of Bruce Randall Ar- 
nett, who, on 22 June 1955, was living with his mother, and was 
three years old. On this date she lived a t  1918 Cherokee Drive in 
the city of Fayetteville. Her home was eituate on the north side 
of the street. Cherokee Drive js a wide paved street running 
east and west, and goes downhill east from the Arnett home to 
Mohawk Avenue, with a decline of about five feet for every one 
hundred feet of distance. Mrs. Arnett testified that Cherokee 
Drive goes "downhill, with a drop of about 15 feet from the west 
side of my yard to  where the car was stopped." Cherokee Drive 
has curbing on the north and south sides. Mrs. Arnett thus de- 
scribed the curbing: "It is a little concrete dip. Instead of go- 
ing up from the black part  of the pavement, i t  goes down a little 
more, and then slopes up." Another witness, Mrs. Horace L. 
Whitley, gave this description: "It is not such a curb as we have 
in front of the Courthouse; it is rounded up to it. . . . Automo- 
biles roll and drive right across that, but it bumps because we 
go across one in our driveway. I t  is not such a curb as needed to 
be cut away to  make the driveway, it is just a little decline and 
an incline up to the yard and the incline up to the yard is only 
a matter of inches." 

On this date there were seven houses on the north side of 
Cherokee Drive, and six on the south side. About fifteen young 
children lived in the neighborhood. Mrs. Lorraine Yeago and 
Mrs. Arthur Arnett, Jr . ,  were friends, and Mrs. Yeago visited 
Mrs. Arnett in her home about twice a week. The defendants 
admitted in their answer that  this was a thickly settled residen- 
tial area, and that  on this day, when Mrs. Yeago parked her 
automobile in front of the Arnett home, she saw Bruce Randall 
Arnett about his yard. 

About 4:00 p.m. on 22 June 1955 Mrs. Lorraine Yeago drove 
this 1951 Pontiac automobile to the Arnett home, and parked 
i t  next to this home on the north side of Cherokee Drive, headed 
east and downhill. When Mrs. Yeago drove up, Mrs. Arnett with 
Bruce and a younger son, Barry, and her eight-year-old niece, 
Shelia Susan Lott. were in a back yard across the street from 
her home. Mrs. Yeago and her daughter, Cathy, went to where 
Mrs. Arnett and the children were. In about twenty or thirty 
minutes all five of them went across the street to the Arnett 
premises. Cathy was crying to  go home. Mrs. Arnett, Mrs. Yeago 
and Cathy went into the house, so that Mrs. Arnett could give 
Cathy a piece of cake she had baked. Bruce, Barry and Shelia 
Susan Lott were left outdoors. 
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This is the substance of Shelia Susan Lott's testimony: The 
car  was headed downhill, and the left front door was open. She 
saw the car door was open as  she came across the street from 
the back yard. Neither Bruce, nor Cathy, opened the door. Bruce 
couldn't reach the door and open it. He was little a t  that  time, 
but he could climb up in a n  automobile, and he could climb up 
on a seat. The left front door was open, and Bruce was on the 
left side in the front  seat. She saw Bruce playing with the gear 
shift. He had a hand on the gears. She saw him messing with 
the gear shift, and the car started rolling. The car did not start  
rolling until Bruce started fooling with it. She did not see Bruce 
get in the car. The car rolled three or four car lengths straight 
down the road, and then turned to  the left, went across a yard, 
and a tree slapped the door on Bruce's hand. He started scream- 
ing, and then the car hit another tree, and stopped. At  the time 
Shelia Susan Lott was eight years old. 

When Mrs. Arnett had been in her house a minute or two, 
she went to the front  door to look for the children outside. She 
saw the Yeago car moving straight down the hill. The left front 
door was open. Bruce was sitting under the steering wheel, with 
his feet hanging out the door. She started running after the car. 
It went straight down the street three or four car lengths and 
then turned into Mrs. Horace L. Whitley's yard, which is on the 
same side of Cherokee Drive as  the Arnett home. The left front  
door hit a tree in the Whitley yard, which closed i t  on Bruce's 
hand. Bruce started screaming and crying. The car went on until 
the bumper hit another tree, which stopped it. Mrs. Arnett 
reached the car, and opened the door. Blood was pouring from 
Bruce's hand, and he was screaming and crying. He was imme- 
diately carried to a doctor, and then to Highsmith Hospital. 

Mrs. Arnett testified as  follows : "Mrs. Yeago told me that  she 
left the brake off the ca r ;  that she wished she had pulled i t  up 
but she put the gear shift in reverse; that  the brake was hard 
to pull up and that  was easier to do. She was referring to the 
emergency brake, and Mrs. Yeago has told me that  on two or 
three occasions." 

The brakes on this 1951 Pontiac car are  not locked in any 
gear except reverse. I t  will move in any other gear. The gear 
shift in reverse can be moved out of reverse by touching i t  with 
a finger. This car had an emergency brake, which can be pulled 
up, and let down. 

Bruce had two operations on his left hand. Over half of his 
index finger had to be amputated. He has some permanent dis- 
ability to digit No. 3. Bruce is left-handed. His left hand is his 
dominant hand, and Dr. John W. Balus, who was Bruce's doctor, 
testified his left hand will probably stay that  way, and the in- 
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juries to  his left hand will permanently effect the left hand and 
its use. Bruce was in the hospital from 22 June 1955 until 2 July 
1955. He suffered pain from his injury. His hospital, medical and 
drug expenses amounted to $504.00. 

Bruce Randall Arnett, a three-year-old child, was incapable 
of negligence, primary or  contributory. Campbell v. Laundry, 
190 N.C. 649, 130 S.E. 638; Bevan v. Carter, 210 N.C. 291, 186 
S.E. 321; Kelly v. Hunsucker, 211 N.C. 153, 189 S.E. 664; Reid 
v. Coach Co., 215 N.C. 469, 2 S.E. 2d 578. 
G.S. 20-163 provides: "No person having control or charge of 

a motor vehicle shall allow such vehicle to  stand on any high- 
way unattended without first effectively setting the brakes there- 
on and stopping the motor of said vehicle, and, when standing 
upon any grade, without turning the front wheels of such vehi- 
cle to  the curb or  side of the highway." 
G.S. 20-124(b) reads: "No person having control or charge 

of a motor vehicle shall allow such vehicle to stand on any high- 
way unattended without first effectively setting the hand brake 
thereon, stopping the motor and turning the front wheels into 
the curb or side of the highway." 

A violation of the above two statutes is negligence per se, but 
such violation must be a proximate cause of the injury to be 
actionable. Tysinger v. Dnirg Products, 225 N.C. 717, 36 S.E. 
2d 246. 

This Court said in Aldn'dge v. Hasty, 240 N.C. 353, 82 S.E. 2d 
331: ". . . when the plaintiti relies on the violation of a motor 
vehicle traffic regulation as the basis of his action that, unless 
otherwise provided in the statute, the common law rule of ordi- 
nary care does not apply. The statute prescribes the standard, 
and the standard fixed by the Legislature is absolute. 38 A.J. 831, 
Sec. 160. Proof of the breach of the statute is proof of negli- 
gence." 

Mrs. Yeago allowed this 1951 Pontiac four-door sedan to stand 
on Cherokee Drive in front of the Arnett home unattended 
without first effectively setting the brakes thereon, and without 
first effectively setting the hand brake thereon, which was a vio- 
lation of G.S. 20-163 and G.S. 20-124 ( b ) ,  and negligence per se 
on her part. 

When Mrs. Yeago parked this automobile in front of the Ar- 
nett home, and left i t  unattended, the automobile was headed 
east and downhill. When this automobile started downhill with 
Bruce Randall Arnett in the front seat sitting under the steer- 
ing wheel with his feet hanging out of the open left-hand front 
door, i t  went straight down Cherokee Drive three or four car 
lengths before i t  turned to the left into Mrs. Horace L. Whitley's 
yard. These facts permit the reasonable inference that  Mrs. 
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Yeago, when she parked this automobile, did not turn  i ts  front 
wheels t o  the curb or side of Cherokee Drive, or did not turn  its 
front wheels into the curb or side of Cherokee Drive, in violation 
of G.S. 20-163 and G.S. 20-124(b), which is negligence per se. 
Hatch v. Globe Laundry Co., 132 Me. 379, 171 A. 387. See Camp- 
bell v. Laundry, supra, pp. 650-651 in our Reports, and p. 638 in 
the S.E. Reporter. 

I n  Campbell v. Laundry, supra, this Court said: "A child of 
this tender age (4  years old) merely indulges the natural in- 
stincts of a child and amuses himself with an empty cart, a de- 
serted horse, an automobile or an electric truck, or whatever 
may be in his sight." And further on in the opinion i t  is said: 
"Authorities might be extended, but we deduce the rule to be 
that one is held responsible for all the consequences of his acts 
which are  natural and probable and ought to have been foreseen 
by a reasonably prudent man, and if one wrongfully leaves upon 
a public street, in a populous city, a large electric delivery truck, 
with the 'plug' in its place, and the brakes loose and not set, which 
he, a s  a reasonable man, ought to have foreseen, in the exercise 
of ordinary care, would likely be disturbed by heedless children, 
then he is liable for an injury resulting from such negligence. 
Lane v. Atlantic Works, 111 Mass., 136 ; Union Pac. 2r. McDonald, 
152 US .  262; Stark v. Holtxclazu, 105 Sou., 330 (Florida)." 

A person must recognize that  children, and particularly very 
young children, have less judgment and capacity to avoid danger 
than adults, and that children near a highway are  entitled to a 
care in proportion to their incapacity to foresee and avoid 
peril. Pavone v. Merion, 242 N.C. 594, 89 S.E. 2d 108; Greene v. 
Board of Education, 237 N.C. 336, 75 S.E. 2d 129; Hughes v. 
Thayer, 229 N.C. 773, 51 S.E. 2d 488. 

In  Hatch v. Globe Laundry Co., supra, the Supreme Judicial 
Court of Maine held that  whether the negligence of driver of 
electric truck in parking i t  on left side of street headed downhill, 
without turning front wheels toward curb, or removing key to 
prevent power from passing to motor, was proximate cause of 
injury to one attempting to stop truck after small boys started it, 
was an  issue of fact to be decided. 

I n  Block 2.. Pascucci, 111 Conn. 58, 149 A. 210, the evidence 
showed the following: The defendant Luigi Pascucci left an 
automobile of his wife standing on Barbour Street, in Hartford, 
a t  a point nearly opposite the plaintiff's store, and went into the 
apartment of a Mrs. Trembley. While he was absent, a child of 
Mrs. Trembley, about three years old, was observed in a bending 
position in front of the car, and soon thereafter the car backed 
across the street and crashed through a plate-glass window into 
plaintiff's store, with disastrous consequences to his merchan- 
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dise therein. The child was seen to leave the automobile a n  in- 
stant before i t  struck the window. Barbour Street is practically 
level a t  the point in question. The Court said: "The trial court 
found that  Pascucci, being in a hurry, left the car unattended 
and unoccupied, with the engine running, and without setting 
any brakes so as to prevent the car from moving or being moved, 
or locking i t  in any way, and that  the child could not have manip- 
ulated the brakes, but may have interfered with some of the 
mechanism. . . . Upon this finding, the conclusion of negligence 
was warranted. The appellant claims, further, that, even if the 
defendants be held negligent, such negligence was not the prox- 
imate cause of the plaintiff's damage. It is too clear to require 
discussion that  negligence of the defendant driver in leaving 
the automobile unattended, with motor running, unbraked and 
unlocked, on a business street, was 'a substantial factor in pro- 
ducing the damage complained of,' notwithstanding possible 
intervention of an innocent act of the small child, which would 
have been prevented by reasonable care and precautions by the 
defendant driver. Such negligence, therefore, might reasonably 
be held a proximate cause of the incursion of the automobile 
into the plaintiff's store and of the resulting damages." 

The jury could reasonably and legitimately draw these infer- 
ences from the evidence: (1) Mrs. Yeago was guilty of negli- 
gence per se in allowing the Pontiac four-door sedan automobile 
to stand unattended upon a grade on Cherokee Drive in front 
of the Arnett home, and headed downhill, without first effectively 
setting the hand brake on the automobile, and without turning 
its front wheels to the curb or side of the highway; (2) that  she 
put the gear shift in reverse to brake the automobile, because 
that  was easier to do, but the gear shift in reverse can be moved 
out of reverse by touching it with a finger; (3)  that she left the 
left front door of the automobile next to the steering wheel open; 
(4) that  she frequently visited Mrs. Arnett, and knew that i t  
was a thickly settled residential area with a number of young 
children living in the neighborhood; (5) that  when she went in 
the Arnett home with Mrs. Arnett and her daughter Cathy, she 
knew Bruce Randall Arnett, his younger brother Barry, and the 
eight-year-old girl Shelia Susan Lott were outside in the Arnett 
yard;  (6)  that  she could, and should, have reasonably foreseen 
as a reasonably prudent person in the exercise of ordinary care 
that  a young and heedless child would likely get into the automo- 
ble with its left front door open next to the steering wheel, and 
under the circumstances in which she left the automobile un- 
attended, would put this automobile in motion, and, as i t  was 
headed downhill, i t  would roll down the grade of Cherokee Drive, 
and that  from such movement of the automobile downhill conse- 
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quences of a generally injurious nature might be expected; and 
(7) that  such negligence on Mrs. Yeago's part  might reasonably 
be held a proximate cause of Bruce Randall Arnett's injuries. It 
is not necessary that  injury in the precise form that  i t  occurred 
should have been foreseen. The determination of the issue of 
proximate cause requires the drawing of inferences sometimes 
from disputed, and sometimes from uncontroverted, facts, and 
is peculiarly the province of the jury. The trial judge properly 
left to the decision of the jury the question of the actionable 
negligence of the defendants. Campbell v. Lazmdry, supra, and 
cases there cited; Block v. Pasczmi, supra; Hatch s. Globe Laun- 
dry Co., supra. See Tierney v. New York Dugan Bros., 288 N.Y. 
16, 41 N.E. 2d 161, 140 A.L.R. 534; and Anno. 51 A.L.R. 2d, pp. 
659-662. 

The defendants during the trial stipulated that  if Mrs. Yeago 
is liable in damages to Bruce Randall Arnett, then Mr. Yeago, 
her husband, as the owner of the automobile was also liable un- 
der the family purpose car doctrine, which is well settled law 
in North Carolina. Elliott v. KiZlia~z, 242 N.C. 471, 87 S.E. 2d 
903. 

In  the trial below we find 
No error. 

JOHNSON, J., dissents. 

CITY O F  RALEIGH v. W. H. MORAND A N D  WIFE, MARGARET OLI- 
BENE MORAND. 

(Filed 11 December, 1957) 

1. Appeal and Error 5 22- 
Where there a r e  no exceptions to the admission of evidence or to the 

findings of fact,  the findings a r e  presumed to be supported by com- 
petent evidence and a r e  binding upon appeal. 

2. Appeal and Error 5 21a- 

Where the court hears the cause by agreement of the parties, an 
exception to the refusal of motion for  nonsuit presents no question for 
review when there is no exception to the findings of fact or conclusions 
of law. 

3. Appeal and Error § 21- 

An exception to the signing of judgment presents the questions 
whether the facts found support the conclusions of law and the judg- 
ment entered thereon and whether any error appears on the face of 
the record. 
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4. Municipal Corporations 8 40: Injunctions 8 4g- 

A municipality may enjoin the violation of its zoning ordinance. 
G.S. 160-179. 

5. Appeal and Error 8 49- 
Where in one instance the findings of fact refer to an inapposite 

statute, but in all other places the applicable statute is referred to, the 
erroneous reference will be treated as  a typographical error and not 
fatal. 

6. Municipal Corporations 36- 
The Legislature has authority to confer upon municipalities juris- 

diction for sanitary and police purposes beyond the city limits. 

7. Municipal Corporations 8 37- 
Where a municipality is given the power to enact zoning ordinances 

within its limits and within one mile thereof, Chapter 540, Session 
Laws of 1949, the municipality may enjoin the use of land within one 
mile from its limits for a trailer park when a t  the time such use was 
begun the area was zoned for residential purposes only, and such 
restriction cannot be held arbitrary or discriminatory when the ordi- 
nance applies alike to all property within the territory affected. 

8. Municipal Corporations 5 40- 
Where i t  is shown that  a zoning ordinance has been duly adopted 

by the governing board of a municipality, there is a presumption that  
it was enacted in the proper exercise of the police power, with the 
burden of showing the contrary upon those attacking the validity of 
the ordinance. 

APPEAL by defendants from Phillips, J., June Civil Term 
1957 of WAKE. 

This is a civil action instituted by the City of Raleigh on 9 
January 1957 against the defendants for the purpose of obtain- 
ing a permanent injunction restraining the defendants from the 
continued construction and maintenance of a house trailer park 
on the premises of the defendants, alleged to be within one 
mile of the corporate limits of the City of Raleigh. 

When this cause came on to be heard, the parties agreed that  
his Honor might hear the evidence, find the facts, without the 
intervention of a jury, and render judgment upon the facts 
found. His Honor found the facts and entered judgment as fol- 
lows : 

"1. That the plaintiff, a municipal corporation, extended the 
zoning jurisdiction conferred upon i t  by Article 14 of Chapter 
160 of the General Statutes of North Carolina and its Charter 
(Chapter 1184, Session Laws of North Carolina, 1949) to the 
area outside of its City limits and within one mile in all direc- 
tions therefrom, pursuant to  authority conferred upon it by 
Chapter 541 (5401, Session Laws of North Carolina, 1949, by 
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Ordinance No. 293 adopted January 23, 1952 and effective Feb- 
ruary 15, 1952. 

"2. That the property of the defendants described in the 
complaint lies within one mile of the City limits of the City of 
Raleigh and within an area zoned for use as a residential area. 

"3. That the defendant W. H. Morand admitted that  he had 
devoted his said land to  use as  a trailer camp or park and that  
a t  the time of the hearing he was renting house trailer space to 
sixteen house trailers a t  a charge of $16.00 per month for each 
house trailer. 

"4. That the use of the defendants' said land for a trailer 
park or camp and for profit constitutes a violation of a valid and 
subsisting zoning ordinance of the City of Raleigh and that  such 
use was commenced by defendants after the adoption and effec- 
tive date of the ordinance prohibiting such use; 

"IT IS NOW, THEREFORE, ORDERED AND ADJUDGED that  the de- 
fendants and each of them be and they are restrained and en- 
joined from continuing t h e  operation of said trailer camp or 
park on their said property for any use not permitted by the 
zoning ordinance of the City of Raleigh." 

The defendants appeal to the Supreme Court, assigning error. 

Paul F. Smith, attorney for  plaintiff appellee. 
Alfonso Lloyd, Charles O'H. Grimes, for  defendants appellant. 

DENNY, J. The appellants took no exceptions to the findings 
of fact or the conclusions of law entered pursuant thereto in the 
court below. Hence, no exceptions having been taken to the 
admission of evidence or to the findings of fact, such findings are 
presumed to  be supported by competent evidence and are bind- 
ing upon appeal. Goldsboro v. R. R. 246 N.C. 101,97 S.E. 2d 486; 
James v. Pretlow, 242 N.C. 102, 86 S.E. 2d 759; Beaver v. Paint 
Co., 240 N.C. 328, 82 S.E. 2d 113; Donne11 v. Cox, 240 N.C. 259, 
81 S.E. 2d 664; Wyatt v. Sharp, 239 N.C. 655, 80 S.E. 2d 762. 
Likewise, since no exceptions were taken to the findings of fact 
or conclusions of law, the exception to the refusal of the court to 
grant the appellants' motion for judgment as of nonsuit presents 
no question for review with respect to  the findings of fact or the 
conclusions of law. Goldsboro v. R. R., supra. The exception to 
the signing of the judgment, however, does present these ques- 
tions : (1) Do the facts found support the conclusions of law and 
the judgment entered thereon, and (2) does any error appear 
upon the face of the record? Goldsboro v. R. R., supra, and cited 
cases. 
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It is clear that  the City of Raleigh extended the zoning juris- 
diction conferred upon i t  pursuant t o  the statutes and its char- 
ter, as set forth in the court's finding of fact No. 1 hereinabove 
set out, by Ordinance No. 293, adopted 23 January 1952 and 
which became effective 15 February 1952, as amended by Ordi- 
nance No. 542 which is set out in the record and which became 
effective 16 December 1955. I t  likewise appears from the findings 
of fact that  the use of the defendants' land for a trailer park or 
camp was commenced by the defendants after the adoption and 
effective date of the ordinance prohibiting such use. 

The appellants assign as error the refusal of the court below 
to grant  their motion to dismiss this action on the ground that  
the plaintiff is not entitled to have the defendants enjoined from 
violating the provisions of its zoning ordinance. We have held 
otherwise. Raleigh v. Fisher, 232 N.C. 629, 61 S.E. 2d 897; Fay- 
etteville v. Spur  Distributing Co., 216 N.C. 596, 5 S.E. 2d 838. I n  
fact, G.S. 160-179 expressly authorizes the use of the injunctive 
power of the court to enjoin violations of zoning ordinances. 
This assignment of error is overruled. 

The defendants contend that  since the complaint and the find- 
ings of fact erroneously refer to Chapter 540, Session Laws of 
North Carolina, 1949, as Chapter 541, i t  appears on the face of 
the record that  the zoning ordinance of the City of Raleigh, as 
amended, is without legal validity. The contention is without 
merit. It clearly appears from other parts of the record that  the 
ordinance prohibiting trailer camps in residential areas of the 
City and within one mile thereof in all directions was passed 
pursuant to the provisions of Chapter 540, Session Laws of 
North Carolina, 1949. Consequently, the erroneous references 
will be treated as typographical errors only. 

The appellants further contend that their property lies in an 
area outside the City of Raleigh, not subject to city taxes, peo- 
pled by nonresidents of the City of Raleigh, and receiving no 
benefits from said city. Therefore, they contend that  on the face 
of the plaintiff's complaint the ordinance sought to be enforced 
is unreasonable and arbitrary and cannot in any way be said to 
further the general welfare of the City of Raleigh. 

In  Harringt0.1~ 2;. Renner, 236 N.C. 321, 72 S.E. 2d 838, this 
Court, speaking through Devin, C. J., said: "Statutes which have 
been passed authorizing the governing bodies of municipal cor- 
porations to enact zoning ordinances prescribing that  in certain 
areas only designated types of buildings may be erected and 
used have been generally upheld by the courts as an exercise of 
the police power of the State. h'inne?) c. Sutton, 230 N.C. 404, 53 
S.E. 2d 306; In re Appecd of Parker, 214 N.C. 51, 197 S.E. 706; 
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Ahoskie v. Moye, 200 N.C. 11, 156 S.E. 130; Euclid v. Ambler 
Realty Co., 272 U.S. 365 (71 L. ed. 303). 

"By Chapter 250, Laws of 1923, now codified as  G.S. 160-172, 
et seq., the General Assembly 'for the purpose of promoting 
health, safety, morals or the general welfare of the community' 
granted to the legislative bodies of cities and towns power to 
regulate the use of real property in respect to the character and 
purpose of buildings to be erected therein, to divide the munic- 
ipality into zones in accord with a comprehensive plan, and to 
provide the manner in which such regulations should be estab- 
lished and enforced." 

In the case of S. v. Rice, 158 N.C. 635, 74 S.E. 582, 39 L.R.A. 
(N.S.) 266, this Court said: "The Legislature has unquestioned 
authority to confer upon the town authorities jurisdiction for 
sanitary or police purposes of territory beyond the city limits." 
Holmes I ? .  Fnyetteville, 197 N.C. 740, 150 S.E. 624. 

I t  is likewise stated in 37 Am. Jur., Municipal Corporations, 
Sections 284, page 918, "The legislature has power to confer on 
a municipal corporation police jurisdiction over adjoining terri- 
tory immediately next to and within a specified short distance 
of the corporate limits." 

Also, in 58 Am. Jur., Zoning, Section 18, page 950, it is stated: 
"Zoning laws are enacted in the exercise of the police power, and, 
where upheld, are upheld as  a proper exercise thereof." 

In the last cited authority in section 63, page 981, it is de- 
clared: "The validity of a zoning statute and ordinance relating 
to the division of a municipality into zones and the prohibition in 
particular zones of camping grounds conducted for private gain 
has been upheld as  against the contention that  they were arbi- 
trary,  unreasonable, and discriminatory." In Yokley's Zoning 
Laws and Practice, 2nd Ed., Trailers, section 253, page 149, i t  is 
said: "The right of a municipality t o  regulate trailers and trailer 
camps by placing them in certain zones and by excluding them 
from other zones is well settled." 

The contention that  the provisions of the zoning ordinance 
prohibiting the use of the defendants' property, which lies with- 
in an  area zoned for residential purposes, for  use as  a trailer 
camp, constitute arbitrary, unreasonable, and discriminatory 
restrictions upon the property of the defendants, is untenable. 
The ordinance applies alike to all property within the territory 
affected. Kinney c .  Sutto?~,  230 N.C. 404, 53 S.E. 2d 306; Wake 
Forest 2,. Medlin, 199 N.C. 83, 154 S.E. 29. 

Furthermore, when i t  is shown that  a n  ordinance in question 
has been adopted by the governing board of a municipality and 
that  fact is shown, as it has been in this case, there is a presump- 
tion in favor of the validity of the ordinance. S. v. Baynes, 222 
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N.C. 425, 23 S.E. 2d 344 ; Durham v .  R. R., 185 N.C. 240, 117 
S.E. 17. Consequently, there is  a presumption that  the zoning 
ordinance of the City of Raleigh constitutes a proper exercise 
of the police power, and the burden was upon the appellants in 
the court below to show otherwise. Kinney v. Sutton, supra; 
Suddreth v. Charlotte, 223 N.C. 630, 27 S.E. 2d 650. The defend- 
ants have failed to carry the burden in this respect. Moreover, 
no error appears upon the face of the record. Cf. S. v. Owen, 242 
N.C. 525, 88 S.E. 2d 832. 

We hold that  the ordinance under consideration, which pro- 
hibits the construction and maintenance of a trailer camp within 
areas zoned for residential purposes within the City of Raleigh 
and within one mile of its corporate limits, is a valid exercise of 
the police power and may be enforced by injunctive relief. 
The judgment of the court below is 

Affirmed. 

STATE v. WISTER J A M E S  MOORE 

(Filed 11 December, 1957) 

1. Criminal Law 5 18: Indictment and Warrant  1 15- 
Upon appeal to the superior court from conviction in a municipal 

court upon a war ran t  charging operation of a motor vehicle by defend- 
a n t  a f te r  his operator's permit had been permanently revoked, a n  
amendment adding the allegation t h a t  the revocation was by the De- 
partment of Motor Vehicles by reason of a prior conviction of de- 
fendant in the municipal court, held, not to  change the nature of the 
offense charged in the  original warrant,  G.S. 7-149, Rule 12, and de- 
fendant's exception t o  the allowance of the amendment and his motion 
in a r res t  of judgment a r e  overruled. 

2. Criminal Law 5 72- 
Testimony of a n  admission by defendant is  competent, and where 

a witness has detailed a conversation had by him with defendant con- 
taining a virtual admission tha t  defendant was operating the vehicle 
a t  the time in question, the State  may ask the witness to  s tate  whether 
defendant admitted he was operating the vehicle a t  the time, and 
objection t h a t  i t  was a leading question is untenable. 

3. Automobiles § 3- 
In a prosecution for  driving a f te r  permanent revocation of license, 

certified copy of the record of the Department of Motor Vehicles, signed 
by a proper official and bearing the seal of the Department, and dis- 
closing such revocation, is competent. G.S. 20-42(b). However, the 
use of figures separated by dashes to indicate dates, such a s  "11-10- 
49," is disapproved. 
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4. Automobiles § 3- 
Where defendant admits he was driving his automobile on a high- 

way of the State a t  the time in question, which time was subsequent 
to the date his license had been permanently revoked as  disclosed by 
certified record of the Department of Motor Vehicles introduced in 
evidence, the evidence is sufficient to make out a prima facie case and 
overrule nonsuit in a prosecution for driving after revocation of 
license, i t  not being incumbent. on the State to show that  a new 
license had not been granted, t h ~ s  being a matter of defense. 

5. Automobiles 8 65- 
Evidence that defendant drove his automobile around a curve with 

his left wheels in the ditch on his left side of the highway, and struck 
a truck, traveling in the opposite direction on its right side of the 
road, resulting in damages and injuries, is sufficient to take the case 
to the jury and support a conviction of reckless driving. 

6. Criminal Law § 156- 
Ordinarily, any misstatement in reciting the contentions of the 

parties must be brought to the court's attention in time to afford 
opportunity for correction, or an exception thereto is deemed waived. 

APPEAL by defendant from Olive, J., a t  April 15, 1957, Reg- 
ular Criminal Term, Greensboro Division, of GUILFORD. 

Criminal prosecution upon two warrants, issued out of The 
Municipal County Court, Criminal Division, of Guilford: No. 
11208, charging "that Wister James Moore, on or  about the 6th 
day of December, 1956, with force and arms, a t  and in Guilford 
County * * * did unlawfully and willfully operate a motor vehi- 
cle upon a public highway, a rural road approximately 9 miles 
north of Greensboro, North Carolina, after  his operator's per- 
mit having been permanently revoked, against the statute" etc., 
and 

No. 11209, charging "that Wister James Moore, on or about 
the 6th day of December, 1956, with force and arms, a t  and in 
Guilford County * * * did unlawfully operate a motor vehicle 
upon a public highway, 9 miles north of Greensboro, North Car- 
olina, on a rural road in a careless and reckless manner so as to 
endanger life, limb and property, against the statute" etc. 

In  the Municipal County Court defendant pleaded not guilty as 
to the charge in each warrant. 

The cases were consolidated for the purpose of trial, and the 
court heard evidence in each case, and found defendant guilty in 
each case, and from judgments pronounced defendant appealed 
to Superior Court for trial de novo. 

In  Superior Court, defendant again entered a plea of not 
guilty. And by consent the two cases were consolidated for the 
purpose of trial. 

The State then moved to  amend the warrant No. 11208 by 
adding thereto the following: "Said license having been per- 
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manently revoked by the Department of Motor Vehicles by rea- 
son of the defendant having been convicted in the Municipal 
Court of the City of Greensboro on the 24th day of March, 
1950." Objection by defendant was overruled, and defendant ex- 
cepted. Exception No. 1. 

Verdicts in Superior Court : Guilty as charged. 
Judgments: I n  No. 11208 : "That the defendant be con- 

fined to the common jail of Guilford County for a period 
of six (6) months to be assigned to  work under the super- 
vision of the State Highway and Public Works Commis- 
sion." And in No. 11209: "That the defendant be confined 
to  the common jail of Guilford County for a period of six 
(6) months to be assigned to  work under the supervision of 
the State Highway Commission." 

Defendant excepted to each judgment, and appeals therefrom 
to Supreme Court, assigning error. 

Attorney General Patton, Assistant Attorney General Love for  
the State. 

Robert S. Cahoon for  defendant appellant. 

WINBORNE, C. J. In  record on this appeal defendant appellant 
sets forth twenty-five assignments of error based upon thirty- 
four exceptions. And in brief filed in this Court the matters 
brought up are  treated under nine headings. 

FIRST: Assignment of error No. 1, relates to exception No. 1 
to  the court allowing the State to amend the warrant No. 11208 
as above indicated. In  this connection, "under our practice, our 
courts have the authority to amend warrants defective in form 
and even in substance: Provided the amended warrant does not 
change the nature of the offense intended to be charged in the 
original warrant." G.S. 7-149, Rule 12. Carson v. Doggett, 231 
N.C. 629, 58 S.E. 2d, 609. See also to  same effect S. v. Cauble, 70 
N.C. 62; S. v. Crook, 91 N.C. 536; S. v. Vaughan, 91 N.C. 532; 
S. v. Yellowday, 152 N.C. 793, 67 S.E. 480; S. v. Johnson, 188 
N.C. 591, 125 S.E. 183 ; S. v. Wilson, 221 N.C. 365, 20 S.E. 2d, 
273 ; S. v. Carpenter, 231 N.C. 229, 56 S.E. 2d, 713 ; S. v. Wilson, 
237 N.C. 746,75 S.E. 2d 924; S. v. McHone, 243 N.C. 231, 90 S.E. 
2d, 536. The case is distinguishable from S. v. Cooke, 246 N.C. 
518, 98 S.E. 2d, 885. Hence the exception is not well founded. 

Moreover, in respect to the ninth subdivision of defendant's 
brief, pertaining to defendant's motion in arrest of judgment 
made in this Court for defect in warrant as amended in No. 
11208, the action of the Court in this respect is accordant with 
holding above as to the amendment. 
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SECOND: That the court erred in allowing, over objection, 
"evidence prejudicial to defendant, and which was incampetent 
and lawfully not admissible in evidence": ( a )  assignment of 
error No. 2 based on exception No. 2, and (b)  assignments of 
error Nos. 3, 4, 5 and 6 based on exception of like numbers are 
as  follows : 

( a )  Exception No. 2 is taken to action of trial court over- 
ruling objection to the leading question asked the highway 
patrolman-"Now, state whether or not the defendant admitted 
he was operating the station wagon there a t  the time?" Answer: 
"Yes, sir." In this connection reference to the case on appeal dis- 
closes that  the patrolman detailed conversation had by him with 
defendant about 7:30 p.m., on 6 December, a t  the hospital, as 
follows: "First of all, I asked Mr. Moore if anyone was with him 
in his car. He stated that  there was not. I asked him if he owned 
the car, and he stated that  he did. When I say 'car' I mean the 
'55 Ford four-door station wagon * * * I asked him for his driv- 
er's license and he stated that  they were in the car which had 
been pulled in by a wrecker, and then I asked him what hap- 
pened, in his opinion, what happened. At that  time he stated that 
he was going west on the dirt road on his side of the road and 
somebody ran into him * * *." This language is virtual admis- 
sion that  he was driving the station wagon, which is admissible 
in evidence. S. v. Roberts, 12 N.C. 259; S. 21. Whitener, 191 N.C. 
659, 132 S.E. 603; S. a. Gray, 192 N.C. 594, 135 S.E. 535. Hence 
the question and answer to which objection relates is proper. 
Moreover, the objection that  i t  is a leading question is untenable. 

(b)  Exceptions 3, 4, 5 and 6 are taken to the ruling of the 
trial court in permitting the State to show by the highway patrol- 
man that  he obtained from Department of Motor Vehicles of the 
State of North Carolina certified copy of the driver's license rec- 
ord of Wister James Moore, identified as State's Exhibit 1, and 
to offering same in evidence, and reading in evidence the record 
relating to driver's license revocation of Moore as follows: 

"STATE'S EXHIBIT 1 
Form 727 
Revised 1-53 

N. C. DEPARTMENT O F  MOTOR VEHICLES 
HIGHWAY PATROL 

OPERATOR LICENSE CHECK 
Date December 7, 1956 

TO : 
State Highway Patrol 
Department of Motor Vehicles 
Raleigh, N. C. 

Please advise if the following subject holds a value opera- 
tor's license, or if cancelled, suspended or revoked. 
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Name (Full Name) Wister James Moore Race White 
Sex Male Age 9-30-20 
(Street Address) 115 Erwin Street  
(Post Office) Greensboro, N. C. 
(Patrolman) William F. Clay, P F C  
(Call No.) 369 (Station) Greensboro, N. C. 
This is to certify the above named subject 

Operator's 
Holds Chauffeur's License No. None 

Expired 
Issued Expires 
1-License Revoked From 11-10-49 to 11-10-50 
1-Revocation Notice served (Date) 11-22-49 

(By) Mailed Direct 
1-Court Municipal County Court, Greensboro 

Offense Driving Drunk G. S. 20-17-(2) 
1-Dept. Action Revoked One year 
2-License Revoked From 2-22-50 To 2-22-53 
2-Revocation Notice Served (Date) 3-2-50 

(By) Mailed Direct 
2-Court Municipal County Court, Greensboro 

Offense Driving Drunk (2nd Offense) and 
Driving After  License Revoked 

2-Dept. Action Revoked Three Years 
3-License Revoked From 3-24-50 To Permanent 
3-Revocation Notice served (Date) 6-26-50 

(By)  Mailed Direct 
3 - ~ o u r t  Municipal Court, Greensboro 

Offense Driving Drunk (3rd Offense) and 
Driving After  License Revoked 

3-Dept. Action Revoked Permanently 
Date: December 10,1966 

Signed Elton R. Peele 
State  Highway Patrol Chief, 
Driver License Division. 

NOTE: Patrolmen make note of all essential facts  concerning s tatus  
of license a t  time i t  is  checked, and a f te r  receiving report 
of s ta tus  of license from Drivers License Division either 
discard report o r  obtain war ran t  and bring indictment if 
indicated. 

In this connection i t  is noted that  the statute G.S. 20-42 (b) 
provides: "(b) The Commissioner and such officers of the De- 
partment as he may designate are  hereby authorized to prepare 
under the seal of the Department and deliver upon request a 
certified copy of any record of the Department, charging a fee 
of fifty cents (50&) for each document so certified, and every 
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such certified copy shall be admissible in any proceeding in any 
court in like manner as the original thereof, without further 
certification. (1937, c. 407, s. 7 ;  1955, c. 480) ." 

The language of the Exhibit is susceptible of the inference 
that  i t  is a certified copy of the record of the North Carolina 
Department of Motor Vehicles Highway Patrol, signed by a 
proper official and bearing the seal of the Department, which is 
"admissible in any proceeding in any court in like manner as the 
original thereof, without further certification." 

(Nevertheless, note is taken of the figures in the record, for 
instance figures 1, 2 and 3 each appearing 4 times on the left 
margin presumably relating to first, second and third revoca- 
tions, and other figures separated by dashes, such as "11-10-49" 
presumably indicating date of "November 10, 1949." This prac- 
tice in judicial records ought not to be followed, and it is not 
approved. A form sufficiently clear to dispense with necessity of 
interpretation should be adopted by the Department.) Edwards 
v. Edwards, 235 N.C. 93, 68 S.E. 2d, 822. 

THIRD: "That the trial court erred in overruling the defend- 
ant's motions for judgment as of nonsuit on the charge of driv- 
ing after  his license was revoked." The evidence offered tends to 
show "that a t  the time and place charged (1) defendant was 
operating a motor vehicle; (2) that  he was operating i t  upon a 
public highway or road as defined in G.S. 20-6; (3) that  his 
license to operate was a t  that  time lawfully revoked." Reference 
to the certified record, Exhibit 1, shows that  defendant's license 
was revoked for a period of one year on 10 November, 1949; 
that  i t  was again revoked for a period of three years on 22 Feb- 
ruary, 1950, and was permanently revoked on 24 March, 1950. 
Indeed, i t  is provided in G.S. 20-19 (e) that  "When a license is 
revoked because of a third or subsequent conviction for driving 
under the influence of intoxicating liquor or a narcotic drug, 
the revocation shall be permanent: Provided, that  the Depart- 
ment may, after  the expiration of five years, issue a new license 
upon satisfactory proof that the former licensee has been of 
good behavior for the past five years, and that  his conduct and 
attitude is such as to entitle him to favorable consideration." 
Hence the alleged violation on 6 March, 1950, was necessarily 
after  and while his license was revoked,-and is sufficient to 
make out prima facie case. Whether or not a new license had 
been granted to defendant was a matter of defense. And no such 
defense was made. 

FOURTH: That the trial court erred in overruling defendant's 
motion for judgment as of nonsuit on the charge of careless and 
reckless driving. As to it, the evidence tended to show that de- 
fendant operating a Ford station wagon came around the curve 
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on his left-hand side of the road with his left wheels in the 
ditch on that  side of the road, and struck the  Chevrolet truck 
operated by the witness Green on his right side of the road, 
damaging i t  and injuring Green. This evidence taken in the light 
most favorable to  the State is sufficient to take the case to  the 
jury, and to support a conviction of reckless driving. 

FIFTH : That the court erred in its charge to the jury. Assign- 
ments of Error  No. 9 through No. 18, relating to exceptions 
Numbers 11 through 27. As to these matters defendant acknowl- 
edges in his brief filed in this Court that  "the condemnatory 
language to which exception is reserved, is identified as conten- 
tions of the State." Such being the status of these exceptions, 
suffice i t  to say, ordinarily, as here, any misstatement of the evi- 
dence or of contentions by the trial judge in reciting contentions 
of the State, or of a defendant, must be brought to his attention 
a t  the time in order to  afford him an opportunity for correction, 
or else i t  will be deemed to be waived. S. v. Shacklefo?-d, 232 N.C. 
299, 59 S.E. 2d, 825; S. v. Bmnnon, 234 N.C. 474, 67 S.E. 2d 
633, and many other cases. Such is the case here. 

SIXTH: That the trial court erred in failing to instruct the 
jury as  to the law pertinent to the offenses charged. It is enough 
to  say that  a reading of the charge of the court, as a whole, leads 
to the conclusion that  the challenge is not tenable. 

SEVENTH AND EIGHTH: That the court erred in overruling 
motions to set aside the verdict and for new trial in the respec- 
tive cases. The exceptions here pertain to formal matters, and 
need no elaboration. The charges are supported by sufficient 
evidence to justify the verdict rendered by the jury. 

Error  in the trial below is not made to appear. Hence in the 
judgments from which appeal is taken there is 

No error. 

JERRY LYNN BUMGARNER, MINOR, BY HIS NEXT FRIEND, MRS. EMMA 
BUMGARNER v. SOUTHERN RAILWAY COMPANY AND MRS. 
J. W. YATES 

and 
C. M. BUMGARNER v. SOUTHERN RAILWAY COMPANY AND MRS. 

J. W. YATES. 

(Filed 11 December, 1957) 

1. Railroads 3 4- 
In an action against a railroad company to recover for a crossing 

accident, allegations of the lack of warning signs at the crossing are 
immaterial when the evidence discloses that the driver of the car knew 
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the crossing and stopped for  it ,  and allegations of excessive speed of 
the train a r e  ineffective when there is no evidence in support thereof. 

2. Same-Evidence held insufficient to  be submitted t o  jury on issue of 
negligence of railroad in causing crossing accident. 

Evidence tha t  the driver of the car  heard the whistle of a t ra in 
before i t  came into view, tha t  he slamrned on his brakes, stalling the 
car  on or near the tracks, t h a t  all the occupants of the ca r  but one 
escaped, and t h a t  plaintiff passenger, upon realizing t h a t  one occupant 
was still in the car,  went back and removed her to a place of safety, 
but t h a t  before plaintiff could reach a place of safety the engine struck 
the car and knocked i t  against him to his injury, together with de- 
fendant's evidence not in conflict with tha t  of plaintiff t h a t  the engi- 
neer applied his brakes a s  soon a s  he saw the car and stopped the t rain 
within some 1600 feet af ter  the impact, is held insufficient to be sub- 
mitted to the jury on the question of actionable negligence of the rail- 
road company in failing to give timely warning by bell or whistle. 

3. Automobiles § 55- 
Testimony of a minor tha t  his mother owned the car and that  he 

was driving i t  on the occasion in question with her consent and tha t  
it  was understood he could drive the car whenever he came home, is 
sufficient to  be submitted to the jury on the issue of liability under 
the family car doctrine. 

4. Automobiles § 47- 

Evidence t h a t  the driver of a car  drove i t  upon a railroad track, 
became excited when he heard the whistle of a n  approaching train and 
slammed on the brakes, stalling the car,  when time remained to have 
continued to a place of safety, is sufficient to be submitted to the jury 
on the question of the driver's negligence in a n  x t i o n  by a passenger 
in the car to recover for injuries received in the accident. 

5. Automobiles § 42j- 
After a car had stalled on railroad tracks a t  a grade crossing and 

plaintiff, another passenger and defendant driver alighted, plaintiff 
realized tha t  the fourth passenger was still in the car ,  frozen with 
fright,  went back and got her out of the car and pushed her to a 
place of safety, but was himself h u r t  when the engine struck the car 
arid knocked i t  against him. Held: Plaintiff will not be held guilty of 
contributory negligence a s  a matter  of law in leaving a place of safety 
and going to a place of known danger in rescuing the passenger. 

APPEAL by defendants f rom Gw971, J., March Term, 1957, 
CABARRUS Superior Court. 

The two civil actions a s  above entitled were consolidated for  
trial. The first was for  personal injury to J e r ry  Lynn Bumgarner 
(minor) alleged to have been proximately caused by the negli- 
gence of the defendants; and the second by the fa ther  for  medi- 
cal expenses and loss of services by reason of the minor's in- 
juries. 

Briefly summarized, the  evidence disclosed the  following: 
J e r ry  Lynn Bumgarner  is a minor son of C. M. Bumgarner. The 
defendant Southern Railway Company's double track main line 
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(Washington to  Atlanta) runs north and south through the town 
of Landis, North Carolina. East  Brown Street in Landis crosses 
the defendant's tracks from the west a t  right angles and dead 
ends in South Railroad Avenue which parallels the tracks on the 
east. John Yates is the son of Mrs. J. W. Yates. 

On the night of December 26, 1953, the plaintiff, Jerry  Lynn 
Bumgarner, was a passenger in a 1946 Ford coach as i t  ap- 
proached the railroad crossing on East  Brown Street. He was 
sitting in the back seat on the right, and Phyllis Metcalf, now 
Mrs. McCardy, was in the back seat on the left. John Yates was 
the driver of the car. Betty Bumgarner, plaintiff's sister, was 
in the front seat to  the right of the driver. At the time of the 
accident there were neither signs nor signals on East Brown 
Street to  indicate the crossing. 

The accident occurred a t  about 8:20 a t  night. The weather 
was clear and cold. East  Brown Street is paved to the width of 
about 20 feet. From a point in the street about 30 feet west of 
the crossing, an  approaching south-bound train can be seen for 
about 1,100 feet. From a point in the crossing i t  can be seen for 
about 600 feet. At the time the Ford approached the crossing 
from the west, the defendant's freight train approached from 
the north a t  a speed estimated by the plaintiff's witnesses a t  
50-55 miles per hour, and by the engineer a t  30-35 miles per 
hour. The train consisted of four diesel engines and 95 freight 
cars. 

The following is the story of the accident as told by the plain- 
tiff's witness, John T. Yates: "I was driving a 1946 Ford sedan. 
The automobile was my mother's. I was familiar with East  
Brown Street .  . . to the extent I had been over it maybe a couple 
of times. I understand where East  Brown Street crosses over the 
Southern Railway tracks that  is within the corporate limits of 
Landis. On the evening of December 26, 1953, a t  8 :20 p.m., I was 
in a Ford on East  Brown Street, traveling east. When I came to 
the crossing I stopped a distance of . . . I don't know how close 
i t  was;  I thought I could see both ways, which I looked both 
ways and didn't see anything, then I started across the track 
and about the time the front wheels got to the track, I heard a 
whistle, and natural impulse I hit the brakes. When I hit the 
brakes, i t  killed my engine and I looked up and the headlights 
of the train blinded me and I didn't know how close the train 
was. Trying to take time to remove the car, I didn't know 
whether I had time or not, I thought probably the best thing to 
do would be to get out. I told the others in the car to get out. I 
went out the left door of the car, and Betty went out the right. 
We went behind the car . . . When approximately the front 
wheel got to the track I heard a whistle. Then I slapped on my 
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brakes . . . I got maybe two yards behind the car before the 
crash . . . the train struck the front fender of my car. . . . When 
the train stopped it still had the crossing blocked." 

Jerry  Lynn Bumgarner testified: "The car had come to a com- 
plete stop. . , . John got out on the left side and my sister was 
getting out on the right side. It was a two-door automobile . . . I 
had to wait until the passengers in the front seat got out before I 
could get out . . . I pushed the f ront  seat forward and got out 
and was clear of the car before I noticed that  Phyllis was not 
behind me and I turned around and seen Phyllis was in the back 
seat and I got her out and started back towards the back of the 
automobile and she was clear of it, but the automobile caught 
my leg. The train struck the car and the car struck my leg. . . . 
The train was six or seven hundred feet up the track when I first 
saw it." 

There was evidence that  Phyllis Metcalf (now Mrs. McCardy) 
was so overcome with fright that  she was unable to move until the 
plaintiff, Jerry  Lynn Bumgarner, pulled her out from the stalled 
car. He pushed her clear of the automobile and the train. How- 
ever, the train struck the left front fender of the automobile and 
hurled i t  against the plaintiff's leg, injuring him so badly that  
the leg had to be amputated. Medical and hospital bills amounted 
to about $2,500. 

There was evidence the car involved in the wreck was pur- 
chased while John Yates was under age and the title taken in 
the name of Mrs. J. W. Yates, his mother. John, then in the serv- 
ice, furnished a part  of the purchase price, and the mother the 
remainder. At  the time of the accident John had passed his 21st 
birthday. He still made his home with his mother, who kept the 
car while he was away. He testified: "On the evening in ques- 
tion I had my mother's permission . . . to drive the automobile." 

The individual defendant did not introduce evidence. Her 
motion for nonsuit a t  the close of the plaintiff's evidence was 
overruled. The Railway Company introduced evidence after its 
motion for nonsuit was overruled, and the motion was renewed 
a t  the close of all the evidence. The jury answered issues of neg- 
ligence and contributory negligence in favor of the plaintiffs. 
From the judgments on the verdicts, both defendants appealed, 
assigning as error the failure of the court to enter judgment of 
nonsuit. 

Webster  S. Medlin for plaintiffs,  appellees. 
Hartsell & Hartsell, By: L. T .  Hartsell, W .  T .  Joyr~er for de- 

fendant Southern Rai1wa.z~ Co., appellant. 
Carpenter & Webb,  By:  L. B. Carpenter, Johrr G. Golding for 

defendant Mrs. J .  W .  Yates ,  appellant. 
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HIGGINS, J. In  considering the appeal of the Southern Railway 
Company we may dismiss as without significance the allegation 
that  neither warning signs nor signals were placed a t  the cross- 
ing where the accident occurred. The driver of the automobile 
knew the crossing and stopped for it. Therefore, he had all the 
notice warning devices could have given him. Evidence is lack- 
ing to support the plaintiff's allegation that  the speed of the 
train was in violation of law--either State statute or city ordi- 
nance, or that  after seeing the car on the track the train crew 
could have stopped the train in time to avoid the injury. All the 
evidence is to the effect that  the headlights on the engine were 
properly functioning. 

Left for consideration is the allegation that  the defendant's 
train appeared "suddenly without any warning on the part of 
the defendant Railroad Company, its agents, or servants, either 
by blowing of a whistle or the ringing of a bell, or in any manner 
making known its approach, . . . and negligently approached the 
crossing . . . a t  a great rate of speed, . . . or without slowing 
down . . ." The evidence is plenary that  the driver heard the 
whistle before the train came into view. At the time he heard 
the whistle, and while he was about to enter upon the south- 
bound track, he became excited, slammed on his brakes, choked 
down and stalled his engine while the automobile was on the 
track, or so close to i t  that  the train struck it. After the car 
stopped, three of the occupants, including the plaintiff, reached 
a place of safety. The plaintiff, however, saw Phyllis Metcalf still 
in the car, "frozen with fright." Immediately he went to her res- 
cue, succeeded in taking her from the car and pushing her to a 
place of safety. The plaintiff, having escaped from the car and 
from the moving train, however, received his injury as the train 
hurled the car against him. 

The evidence did not disclose how f a r  the train moved after  
striking the car. The defendant's evidence (not in conflict with 
plaintiff's) indicated the engineer applied his brakes as soon as 
he saw the car stopped on or near the tracks, and that  the train 
moved about 35 car lengths, approximately 1,600 feet, before i t  
stopped. The evidence is insufficient to show negligence on the 
part  of the Railway Company, Faircloth v. R. R., ante, 190, and 
cases cited; and likewise to raise the question of the railway's 
last clear chance to avoid the accident after ascertaining the 
occupants of the car were in a place of danger. Freight Lines v. 
Burlington Mills, 246 N.C. 143, 97 S.E. 2d 850 ; Redrnon v. R. R., 
195 N.C. 764, 143 S.E. 829. 

This case is governed by the doctrine approved by this Court 
in the following cases: Faircloth v. R. R., supra; Jones v. R. R., 
235 N. C. 640, 70 S.E. 2d 669; Jeffries v. Powell, Receiver, 221 
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N.C. 415, 20 S.E. 2d 561; and cases cited. The evidence was in- 
sufficient to take the case to  the jury against the corporate de- 
fendant. I ts  motion for judgment of nonsuit should have been 
allowed. 

As to the individual defendant, the jury found that  John T. 
Yates was her agent, and acting in the scope of his agency a t  the 
time of the accident. John Yates testified : "My mother actually 
owned the automobile . . . I had been away aoproximately a year 
and a half . . . During that  time I considered my permanent ad- 
dress with my mother. . . . I t  was understood I would drive the 
car when I came home or any time I came in contact with it . . . 
On the evening in question I had my mother's permission and con- 
sent to drive the automobile." The evidence of ownership and 
agency, and that  the car was maintained for a family nurnose was 
sufficient to require the court to submit the issue to the iurv and 
to warrant  the jury in answering it in favor of the plaintiff. El- 
liott I * .  Killia?~. 242 N.C. 471. 87 S.E. 2d 903; Goode r .  Barton, 238 
N.C. 492, 78 S.E. 2d 398; Ezoing c. Thompson, 233 N.C. 564. 65 
S.E. 2d 1 7 ;  Matthezos v. Cheatham, 210 N.C. 592, 188 S.E. 87. 

The evidence disclosed that  John T. Yates was familiar with 
the crossing where the accident occurred. He stopped an un- 
disclosed distance from the crossing and looked both to the 
north and to the $outh. Seeing nothing, he thereafter looked 
only straight ahead until his vehicle was on or near the track. 
The whistle sounded, he became excited, and, instead of contin- 
uing or speeding up, he applied his brakes and stalled his car in 
the path of the train. Even so, all except Phyllis Metcalf reached 
a place of safety. 

The defendant's agent drove the automobile into a zone of 
danger, became excited when the danger materialized, and 
stopped when time remained to have continued to a place of 
safety. The evidence was sufficient to go to the jury. I r b y  v. R. R., 
246 N.C. 384, 98 S.E. 2d 349; Beaman v. R. I?., 238 N.C. 418, 78 
S.E. 2d 182; Dozodyv. R. R., 237 N.C. 519,75 S.E. 2d 639; Parker 
1 . .  R. R., 232 N.C. 472, 61 S.E. 2d 370; Coleman z'. R. R., 153 
N.C. 322, 69 S.E. 251. 

Remaining to be disposed of is the individual defendant's 
allegation that  the plaintiff was guilty of contributory negli- 
gence. By leaving a place of safety, and by entering a place of 
known danger for the purpose of rescuing Phyllis Metcalf, was 
the plaintiff guilty of contributory negligence as  a matter of law, 
or does the evidence present the question as  one for the jury? 

The impulse to give assistance to his companion who was 
helpless in a place of great danger necessarily was strong in the 
plaintiff. Her rescue was complete. He missed escape by a very 
narrow margin. In  all probability her life was saved a t  the cost 
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of his leg. Would it be fa i r  to say that  his injury resulted from 
his negligence and that  no other reasonable inference can be 
drawn from the evidence in the case? ". . . i t  is well established 
that  when the life of a human being is suddenly subjected to  
imminent peril through another's negligence, either a comrade 
or  a bystander may attempt to save it, and his conduct is not 
subjected to the same exacting rules which obtain under ordi- 
nary conditions.. ." Norris v. R. R., 152 N.C. 505, 67 S.E. 1017; 
Pegram v .  R. R., 139 N.C. 303, 51 S.E. 975. ". . . the rule is well 
settled that  one who sees a person in imminent and serious peril 
through the negligence of another cannot be charged with con- 
tributory negligence, a s  a matter of law, in risking his own life, 
or  serious injury, in attempting to effect a rescue, provided the 
attempt is not recklessly or rashly made." Alford v. Washington, 
244 N.C. 132, 92 S.E. 2d 788. Evidence the driver's negligence 
exposed Phyllis Metcalf to the danger from which the plaintiff 
rescued her to his own injury was sufficient to go t o  the jury and 
to  sustain the verdict. Contributory negligence on the part  of the 
plaintiff does not appear as a matter of law. The jury resolved 
the question in his favor as an  issue of fact. 

On the appeal of the corporate defendant, the judgment is 
Reversed. 
On the appeal of the individual defendant, there is 
No error. 

THOMAS 0 .  PRUITT AND WIFE, ESTELLE K. PRUITT v. BAXTER H. 
TAYLOR, T/A TAYLOR CONSTRUCTION COMPANY. 

(Filed 11 December, 1967) 

1. Judgments 5 27d- 
An irregular judgment is one rendered contrary to the course and 

practice of the courts, and may be set aside by motion in the cause. 

2. Constitutional Law 8 24- 
Fundamental to a n  adjudication of liability is notice of a demand 

and a n  opportunity t o  contest. 

3. Judgments 5 11- 
Judgments upon inquiry a f te r  default cannot exceed the amount 

demanded in the complaint, G.S. 1-226, and while upon the inquiry the 
court may allow plaintiff to amend to allege damages in  a larger 
amount to make the allegations conform to the proof, G.S. 1-163, the 
entry of judgment fo r  the greater amount without notice and oppor- 
tunity to  defendant to controvert the amount is irregular,  and the 
verdict and judgment must be set aside on motion so t h a t  each party 
may offer evidence in support of their contentions a s  to  the amount of 
damage. 
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4. Appeal and Error § 49- 
In the absence of findings, it will be presumed that the lower court 

found the predicate facts upon supporting evidence. 

APPEAL by plaintiffs from Carr, J., September 1957 Civil Term 
of LEE. 

On 29 December 1956 plaintiffs filed in the Superior Court of 
Lee County their verified complaint in which they alleged their 
home near Sanford had been damaged as a result of negligent 
blasting operations by defendant. They alleged damages in the 
sum of $2000 and prayed that  they recover that  sum and costs. 
Thereupon summons issued for defendant. The summons and 
complaint were served on defendant on 7 January 1957. Defend- 
an t  made no appearance. On 9 February 1957 judgment by de- 
fault was rendered with a provision that  inquiry as to dam- 
ages should be had a t  the next civil term. - 

At the May Term 1957, which was the next civil term, a jury 
was empaneled to determine the amount of plaintiffs' damage. 
Plaintiffs offered evidence to the effect that  their damage in 
fact amounted to $2200 instead of $2000 as alleged in the com- 
plaint. They then asked leave to amend the complaint to allege 
damage to accord with their evidence. Their motion was allowed 
and the sum of $2200 was inserted in the complaint. The issue 
was then submitted to the jury and answered by them $2200. 
Judgment was entered on the verdict for $2200 and costs. 

At the September Term 1957 defendant moved to set aside 
the judgments rendered in February and a t  the May Term. The 
motion was based on excusable neglect and also on irregularity 
in the judgment assessing damages. Defendant's motion was 
allowed as to the judgment rendered a t  the May Term and 
otherwise denied. Plaintiff excepted and appealed. 

P i t t m n  & Staton and Lowry M.  Betts for plaintiff appellants. 
Gavin, Jackson & Gavin and Ward & Bennett for defendant 

appellee. 
RODMAN, J. Our statute, G.S. 1-226, provides: "The relief 

granted to  the plaintiff, if there is no answer, cannot exceed 
that  demanded in his complaint . . ." 

A default judgment rendered contrary to this statutory pro- 
vision for an  amount in excess of the damages alleged and the 
sum prayed for in the complaint is irregular. Simms v. Sampson, 
221 N.C. 379, 20 S.E. 2d 554; Land Bank v. Davis, 215 N.C. 100, 
1 S.E. 2d 350; Burrowes v. Burrowes, 210 N.C. 788, 188 S.E. 
648; Smith v. Travelers Protective Assoc., 200 N.C. 740, 158 
S.E. 402; White v. Snow, 71 N.C. 232. 
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An irregular judgment is one rendered contrary to the course 
and practlce of the courts. A motion in the cause is the proper 
course to pursue to obtain relief from a judgment so improperly 
entered. Collins v. Highway Corn., 237 N.C. 277, 74 S.E. 2d 709; 
Miller v. Bank, 234 N.C. 309, 67 S.E. 2d 362; Fowler v. Fowler, 
190 N.C. 536, 130 S.E. 315; Carter  v. Rountree, 109 N.C. 29; 
Fowler v. Poor, 93 N.C. 466. 

The judgment rendered a t  the May Term was an irregular 
judgment ~f the statute refers to the amount demanded in the 
complaint served on defendant. Plaintiffs argue that  i t  should 
not be given this restricted meaning, that  i t  properly means the 
amount alleged and demanded a t  the time plaintirk' damages are  
assessed. If their position is correct, the judgment is not irreg- 
ular, but a t  most erroneous, as they assert. 

The amendment to  the complaint was made while plaintiffs 
were offering evidence with respect to the amount of damage to 
which plaintiffs were entitled. The amendment was allowed to 
make the complaint "conform to the proof." This amendment 
increased the damages claimed substantially. Defendant had no 
notice of this amendment until after the verdict was rendered, 
judgment entered, and execution had issued. The record does 
not disclose whether the plaintiffs or some other witness testi- 
fied t o  a greater damage to plaintiffs' property than plaintiffs 
had asserted in their sworn complaint, or when plaintifis, subse- 
quent to the filing of their complaint, conceived the damage done 
was greater than they had originally claimed. 

The position taken by plaintiffs, appellants, does not in our 
opinion properly interpret the express language of the quoted 
section of the Code of Civil Procedure nor conform to the policy 
declared in that  chapter of our statute law. 

Fundamental to an adjudication of liability is notice of a de- 
mand with an opportunity to contest. Default judgments on an  
obligation specific in amount or to be ascertained by inquiry can 
only be rendered when the complaint has been duly verified. G.S. 
1-211. The complaint must contain "A demand for the relief 
to  which plaintiff supposes himself entitled. If the recovery of 
money is demanded, the amount must be stated." G.S. 1-122. The 
complaint must be served on defendant. G.S. 1-121. When these 
requirements of the statute have been complied with the defend- 
ant  is called upon to make some response. If he remains silent 
and files no answer, i t  is by law a confession of liability on the 
cause of action asserted in the complaint, G.S. 1-159, and an  
assent to the ascertainment of the extent of that  liability in the 
manner prescribed by law. 

I t  would do violence to one's sense of justice to say that  de- 
fendant, having consented to the assessment of damages not in 
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excess of a stipulated amount, had, by that  consent, agreed that  
larger damages might be assessed. 

The right to amend the complaint is conferred by statute. In  
one instance the plaintiff can exercise that  right without seeking 
permission of the court. G.S. 1-161. He must do so before the time 
for answering has expired. Certainly i t  would not be suggested 
that  a plaintiff could file a verified complaint alleging defend- 
ant's indebtedness in the sum of $500, serve such complaint on 
the defendant, and thereafter and before the time for answer- 
ing had expired, amend his complaint, changing his allegation 
and prayer from $500 to $5000, and upon default of a n  answer 
have judgment on the amended complaint for the amount then 
claimed. 

If plaintiff does not amend before the time to answer expires, 
he may amend upon application to and permission of the court. 
G.S. 1-163. 

Amendments made either in the discretion of the court or as  a 
right are  of equal dignity. Neither are  confessed by a defendant 
who has no knowledge thereof and, when made for the purpose 
of obtaining relief in excess of the amount demanded in the 
complaint served on defendant, come within the prohibition of 
G.S. 1-226 until he has notice thereof. Simms v. Sampson, supra; 
Smith v. T~a?*elers  Protecti~+e Assoc., supra. 

The Supreme Court of Oklahoma was called upon, in Daven- 
port v. Jamison, 177 P. 550, to deal with a similar situation. It 
said: "The question presented here is whether or not a suit may 
be filed and a definite sum asked in said petition, and, after the 
summons has been served and no defense offered by the defend- 
ant, the court has jurisdiction to permit an  amendment so as to 
include a much larger sum than was originally sought to be 
recovered from the defendant." The court reached the conclu- 
sion that  a judgment rendered based on the amendment was 
invalid. 

Freeman, in his work on Judgments (5th Ed. Sec. 1292), says: 
". . . a default operates as  an  admission of all the material 
traversable allegations of the plaintiff, so that  it is only neces- 
sary for him to establish by proof the damages claimed. This 
places a corresponding limitation on the scope of the inquiry. 
In  the first place, the plaintiff is limited strictly to the case 
made by his pleadings. Upon the question of damages he has 
no greater latitude than had a denial been interposed." And 
speaking with respect to amendments as  affecting the default, he 
says, in Sec. 1278: "If the amount of damages claimed is in- 
creased by amendment without notice to the defendant, judg- 
ment cannot exceed the amount claimed in the original peti- 
tion." 
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"Where the complaint is amended in a matter of substance, 
after default, a valid default judgment cannot be entered on 
the amended pleading unless the defendant is duly notified of 
the amendment and given opportunity to plead." 49 C.J.S. p. 
340; 31 Am. Jur. pp. 130, 131; Black on Judgments, 2nd Ed. 
p. 556. 

The adjudication of defendant's liability to plaintiffs for a 
sum in excess of the amount demanded in the complaint served 
on defendant was contrary to  the course and practice of the 
courts. The judgment was irregular; but a judgment merely 
follows the verdict. Jernigan v. Neighbors, 195 N.C. 231, 141 
S.E. 586; Sitterson v. Sitterson, 191 N.C. 319, 131 S.E. 641. To 
vacate the judgment without vacating the verdict would in fact 
afford no relief. Plaintiffs would be entitled to again have judg- 
ment entered on the verdict. I t  was proper to set aside both 
verdict and judgment. - 

The court did not find that defendant had a meritorious de- 
fense. He made no findings. No request for findings was made. 
Defendant's affidavit on which he moved to set aside the judg- 
ments for excusable neglect as well as for irregularity was 
insufficient, as the court found, to justify setting the judgments 
aside on the ground of excusable neglect, but the facts there 
stated sufficed to show that defendant does have a meritorious 
defense on the question of the extent of damage, and in the ab- 
sence of findings of fact or request for findings it is presumed 
that on the evidence in the record the court found facts which 
support his judgment. Morris v. Wilkins, 241 N.C. 507, 85 S.E. 
2d 892. 

The power of the court a t  the May Term 1957 to allow the 
amendment is not challenged. Defendant is now entitled to file 
an answer controverting the amount which plaintiffs claim he 
owes. Each party is entitled to offer evidence in support of their 
contentions. If the jury, having heard the evidence, finds the 
damages as now claimed by plaintiffs, they are entitled to a 
judgment for the amount so ascertained. 

The judgment is 
Affirmed. 

STATE v. EUGENE CLARENCE TINGEN 

(Filed 11 December, 1957) 
1. Automobiles 8 72- 

Evidence of defendant's guilt of driving a motor vehicle on the pub- 
lic highways of this State while under the influence of intoxicating 
liquor held sufficient to overrule nonsuit. 
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2. Criminal Law 1 135- 
Order activating a suspended sentence, when supported by proof 

tha t  the terms of suspension had been violated, is proper. 

3. Negligence 1 23- 
Culpable negligence in  the law of crimes imports something more 

than  actionable negligence in the law of torts, and i s  such reckless- 
ness, proximately resulting in injury or death, a s  is incompatible with 
a proper regard for  the safety or rights of others. 

4. Same- 
The violation of a safety s tatute  regulating the use of highways 

does not constitute culpable negligence unless such violation is inten- 
tional, wilful or wanton, or unless the violation, though unintentional, 
is  accompanied by recklessness or is under circumstances from which 
probable death o r  injury to  others might have been reasonably antic- 
ipated. 

5. Automobiles 5 59-Evidence held insufficient to  show causal connection 
between driver's drunkenness and fa ta l  accident. 

Evidence tending to show tha t  a s  two elderly ladies were attempting 
t o  cross a s t reet  a t  a place where there was no crosswalk they saw 
defendant's car  approaching and, instead of stopping in the middle 
of the street, began to run  toward the f a r  curb, that  defendant's car  
hi t  one of them with sufficient force to  knock her down and cause 
fatal  injuries, without damaging the car,  tha t  defendant, although 
intoxicated, was traveling on his r ight  side of the street, with no 
evidence that  his speed was excessive or t h a t  he was driving ?eck- 
lessly, with fur ther  testimony of defendant, not in  conflict with the evi- 
dence for  the State, t h a t  he did not see the ladies on account of the 
lights of a parked car until the ladies were near the middle of the 
street and tha t  they ran  into his car before he was able to stop, is held 
insufficient to be submitted to the jury on a charge of manslaughter. 

6. Same: Automobiles $ 40- 

When all the physical facts  a t  the scene tend to show tha t  defend- 
a n t  was driving a t  a lawful speed, his statement af ter  the accident, 
"I reckon t h a t  I was going a little too fast," considered in the light 
of the attendant circumstances, can mean nothing more than tha t  
defendant did not have enough time and distance af ter  apprehending 
the danger to avoid the accident. 

APPEAL by defendant from Williams, J., May, 1957 Criminal 
Term, DURHAM Superior Court. 

Two criminal prosecutions were consolidated and tried to- 
gether. Superior Court Case No. 6848 originated in the Record- 
er's Court of Durham County upon a warrant  which charged 
the defendant with the second offense of operating a motor vehi- 
cle upon the public highway while he was under the influence 
of intoxicating liquor, he having been previously convicted of 
driving drunk on July 24, 1956. From a conviction and judg- 
ment, he appealed to the Superior Court of Durham County. In  
Superior Court Case No. 6849, the defendant was charged with 
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the offense of manslaughter in the slaying of Elizabeth R. Strick- 
ler. Both offenses are alleged to have occurred on April 15, 1957. 
They grew out of the same transaction. 

The following is the substance of the evidence: At  approxi- 
mately ten o'clock on the night of April 15, 1957, Miss Clara 
Crawford parked her car on the south side of Morehead Ave- 
nue in the City of Durham. The car was stopped inside the 
block, facing east, and the lights were on. Mrs. Elizabeth Strick- 
ler, age 74, Mrs. Cobb, age 76, and Mrs. Everett Land were in 
Miss Crawford's car a t  the time i t  stopped. Mrs. Strickler and 
Mrs. Cobb lived across the street on the north side of Morehead 
Avenue. When the car stopped, Mrs. Land got out, helped Mrs. 
Strickler and Mrs. Cobb out of the car, and offered to assist 
them across the street. The offer was declined and the two eld- 
erly ladies went to the rear of the car and started across More- 
head Avenue to their home. 

Mrs. Land testified: "I watched them until they had gotten 
over half way across (the street) . . . I heard one of them say, 
'I've got to  run' and then I saw headlights and heard brakes . . . 
the car whose lights I had seen and whose brakes I had heard 
was stopped there. Mrs. Strickler was in front  of the car. Illrs. 
Cobb . . . was lying about three feet from the north curb. The 
defendant was driving the car. . . . He was out of the car going 
toward Mrs. Strickler." The witness was unable to give an  opin- 
ion of the car's speed. 

Mr. E. R. Cobb, son of Mrs. Cobb, came to the scene of the 
accident immediately. The defendant said to him, "I reckon that  
I was going a little too fast." The defendant talked with a thick 
tongue and, in the opinion of the witness, was highly intoxicated. 
Mrs. Striclrler died as a result of the injuries received. 

Lt. Bowles, of the police department, investigated the accident 
and arrived on the scene shortly after it happened. "I asked him 
how fast he was going. He said he was driving 25 miles per hour 
and he slowed down to 10 miles per hour." Two tire marks 
started 6!i feet out in the street and came in approximately 
four feet from the curb. The skid marks were on the north side 
of Mxehead Avenue. They were on the proper side of the street 
for  a person driving west. The avenue is 32 feet, four inches 
wide. In the opinion of the officer the defendant was drunk. 
Without objection, the officer further testified with reference to 
the skid marks:  "That would be about 35 feet of skid marks. 
These skid marks a re  no indication of speed to me. . . . I con- 
ducted the examination and investigation in this matter and I 
found no one or no information leading to or showing any 
reckless driving or speeding on the part  of the defendant Tingen 



N. C.] FALL TERM, 1957. 387 

on the occasion of this accident. I examined the front of his 
automobile and there was no damage to it." 

Patrolman Whitfield testified: "In my opinion he was under 
the influence of alcohol. There is no crosswalk a t  the point where 
the accident occurred. There is no stopsign or stoplight. The 
accident occurred one-third of the way towards the middle of 
the block." 

The State introduced other evidence of the defendant's intox- 
ication and also evidence of the defendant's prior conviction 
"for driving under the influence." At the close of the State's 
evidence the defendant moved for judgment as  of nonsuit on 
both charges and excepted to the court's refusal to grant  them. 

The defendant testified, admitted he had had two beers, but 
stated he was not under the influence of intoxicants. "As I ap- 
proached the car on the south side of Morehead (evidently Xiss 
Crawford's) I was momentarily blinded and I slowed up. I was 
running a t  a speed of 25 miles per hour. I don't know what I 
slowed down to. . . . As I approached the parked car . . . I was 
partially blinded by the lights and I slowed down. . . . and then 
I saw two people to  the left . . . These people were almost in 
the middle of the street. I was driving in my right-hand lane. In 
a split second I turned to the right as  I thought they were going 
to stay in the middle of the street . . . I applied all the brakes 
I had and skidded on up. I angled my car partially towards the 
curb . . . as  I applied my brakes . . . I t  was clear enough to see 
two ladies crossing the street. I saw they were excited and they 
turned and ran towards me. I heard a small thump and I am 
satisfied that  the one inside struck my car. One of the ladies 
had gotten between my car and the curb. I . . . got out as  soon as 
I could and went around to the front side of the car where this 
lady was lying. She was lying in the front of the car. I lifted 
her . . . as  some lady came over. I waited until the ambulance 
arrived." 

The defendant offered the evidence of a number of witnesses 
whom he had just left a t  a filling station who testified that  he 
was not under the influence of liquor. To the court's refusal to 
grant  the renewal of his motions a t  the close of the evidence, the 
defendant excepted. The jury returned a verdict of guilty on 
both charges. From judgment (1) that  he serve two years on 
the roads in case No. 6848, and (2) that  he serve 10 to 15 years 
in the State's prison in No. 6849, the defendant excepted and 
appealed. 

George B. Patton, Attorney General, Harry  W. McGallictrd, 
Assistant Attorney General fo r  the State. 

Arthur Vann fo r  defendant, appellant. 
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HIGGINS, J. The evidence in the case, although in conflict, is 
amply sufficient to sustain the verdict on the charge of operat- 
ing a motor vehicle upon the public highway while under the 
influence of intoxicating liquor. The judgment, therefore, in 
Superior Court Case No. 6848 is free from error. The order ac- 
tivating the suspended sentence on the prior conviction is sup- 
ported by proof the terms of suspension were violated, and the 
judgment of imprisonment is affirmed. 

The defendant's assignment of error No. 4, based on excep- 
tion No. 20, presents for review the question of the sufficiency of 
all the evidence to go to the jury on the charge of manslaughter. 
I n  the leading case of State v. Cope, 204 N.C. 28, 167 S.E. 456, 
Chief Justice Stacy has stated the rules by which criminal re- 
sponsibility in automobile accident cases shall be determined: 

"4. Culpable negligence in the law of crimes is something 
more than actionable negligence in the law of torts. 

"5. Culpable negligence is such recklessness or carelessness, 
proximately resulting in injury or death, as imports a 
thoughtless disregard of consequences or a heedless indiff- 
erence to the safety and rights of others. 

"6. An intentional, wilful o r  wanton violation of a statute or 
ordinance, designed for the protection of human life or 
limb, which proximately results in injury or death, is 
culpable negligence. 

"7. But an unintentional violation of a prohibitory statute 
or ordinance, unaccompanied by recklessness or probable 
consequences of a dangerous nature, when tested by the 
rule of reasonable prevision is not such negligence as im- 
ports criminal responsibility." 

In  the light of the foregoing rules, is there substantial evi- 
dence of manslaughter? The evidence of the defendant's intox- 
ication a t  the time of the accident is conflicting. However, under 
the rules of evidence governing such cases the conflict must be 
resolved against the defendant and we must assume he was 
operating the car a t  the time of the accident while he was un- 
der the influence of liquor. However, in order to fix criminal 
responsibility, something more than intoxication must be shown. 
State v. Lowery,  223 N.C. 598, 27 S.E. 2d 638; Stnte v. Cope, 
supra; Stnte 2,. Satterfield, 198 N.C. 682, 153 S.E. 155. Causal 
relationship must be shown. The negligent act must be the prox- 
imate cause of the casualty. In  this case, except as  to intoxica- 
tion, the evidence is not in conflict. The State's witness said Mrs. 
Strickler and Mrs. Cobb started to cross the street from behind 
Miss Crawford's car and a t  the time they were more than half 
way across the avenue one of them said, "I've got to run." The 
witness saw lights and heard brakes. The car evidently hit Mrs. 
Strickler, though i t  stopped before running over her. No dam- 
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age was done to the car. Mrs. Cobb was lying near the curb and 
there is no evidence the car hit her. The defendant's evidence is 
not in conflict, but in amplification of the State's evidence. The 
defendant said he didn't see the ladies on account of the lights 
of the parked car until they were near the middle of the street; 
that  he applied his brakes and that  they ran into his car be- 
fore he was able to stop. 

The officer who investigated the case was permitted to say, 
"I conducted the examination and investigation in this matter 
and I found no one or no information leading to or showing any 
reckless driving or  speeding on the part  of the defendant Tingen 
on the occasion of this accident. . . . The skid marks are on the 
north side of Morehead Avenue; they were on the proper side 
of the street for a person driving west on Morehead Avenue." 

Eliminated, therefore, is all question of speeding or reck- 
less driving. There remains to be considered only the defend- 
ant's statement to  Mr. Cobb, "I reckon that  I was going a little 
too fast." The statement must be interpreted in the light of the 
attendant circumstances. When so considered i t  does not neces- 
sarily mean the defendant was violating the law. In  the light of 
attendant circumstances the statement could mean little, if any- 
thing, except that  not enough time and distance remained in 
which the defendant could stop after he saw the danger in which 
the ladies had placed themselves by attempting to run across the 
street in front of him. 

We conclude the evidence is insufficient to sustain a convic- 
tion on the charge of manslaughter. The defendant's assignment 
of error No. 4 is sustained. The motion for judgment as of 
nonsuit should have been allowed. 

I n  the trial and judgment on the charge of operating an 
automobile while intoxicated, there is 

No error. 
The judgment on the charge of manslaughter is 
Reversed. 

LYDIA KELLY HIGHFILL v. OLLIE F. PARRISH, EXECUTOR OF ESTATE 
OF HATTIE LEE KELLY, DECEASED. 

(Filed 11 December, 1957) 

Executors and Administrators 8 15d: Evidence §§ 26%, 32- 
In a n  action to recover upon quantum meruit for  personal services 

rendered deceased, testimony by the executor to the effect t h a t  he per- 
formed practically all the personal services which plaintiff claimed 
she had performed, a s  testified to by other witnesses, "opens the door" 
and renders competent, for  the purpose of rebuttal, testimony by 
plaintiff a s  to the personal services rendered by her. G.S. 8-51. 
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APPEAL by defendant f rom Founta in ,  S. J., and a jury, a t  27 
May, 1957, Civil Term of GUILFORD (Greensboro Division). 

Wm. E. C o m e r  for appel lant .  
Frnz ie r  & Fraz ier  f o r  appellee. 

JOHNSON, J. This is a civil action brought by the plaintiff to  
recover upon a q u a n t u m  m e r u i t  f o r  personal services rendered 
Mrs. Hatt ie  Lee Kelly during the last nine or  ten months of her  
life. The plaintiff was a step-daughter of Mrs. Kelly. Their 
homes were on adjoining lots. The plaintiff's evidence discloses 
tha t  she spent much time over a t  the  home of the deceased per- 
forming various personal services of a menial nature for  the 
deceased. There was a verdict and ,judgment in  favor of the 
plaintiff for  $750. 

The defendant's chief assignment of e r ror  is based on a n  
exception to the testimony of the  plaintiff, in which she was 
permitted to relate in detail the things she did for  the  deceased. 
The defendant contends tha t  this testimony was violative of the 
dead-man statute, G.S. 8-51. However, the challenged testimony 
was not received in evidence until a f te r  the defendant executor 
went upon the stand and testified tha t  he performed for  the  de- 
ceased practically all the services which the  plaintiff claimed 
she had performed. As to this,  the executor testified in  pa r t :  "I 
would go  to the  grocery store for  her once a week-mostly on 
Friday night. I did eceru th ing  f o r  h e r ;  I even washed dishes, 
swept floors, made up beds, and ever?j fh ing else d o w n  there .  . . . I 
never s aw Mrs. Highfill take in any  food to Mrs. Kelly. I have 
seen her over there, but she would always leave before I come 
in." (Italics added.) 

Previous to the admission of this testimony, the plaintiff in 
making out her case had relied chiefly on the testimony of other 
witnesses. However, a f te r  the executor testified a s  above indi- 
cated, the court, being of the opinion tha t  the defendant had 
"opened the  door" in respect to the 1)ersonal services the plain- 
tiff claimed she had performed, permitted her to testify in re- 
buttal concerning these matters. As to them, i t  would seem tha t  
the door had been swung wide by the testimony of the  defend- 
ant ,  and tha t  the trial court correctly so held. The ruling was 
free of error .  I t  is supported by authoritative decisions of this  
Court. See B z ~ r u e t t  2 ' .  S w a g e ,  92 N.C. 10. See also Peck  v. Shook, 
233 N.C. 259, 63 S.E. 2d 542; Wcrlston c. C o , ~ p e ;  3miih, 197 N.C. 
407, 149 S.E. 381. The cases cited and relied on by the defendant, 
including B a t t e n  v .  A y c o c k ,  224 N.C. 225, 29 S.E. 2d 739, do not 
sustain his position. 



N. C.] FALL TERM, 1957. 391 

The defendant's remaining assignments of error a re  with- 
out merit. They raise no new question requiring discussion. Pre- 
judicial error has not been made to appear. The judgment and 
verdict will be upheld. 

No error. 

MAY F R E N C H  E D E N S  V. CAROLINA F R E I G H T  CARRIERS COR- 
PORATION A N D  STERLING E U G E N E  SMITH. 

(Filed 11 December, 1957) 

Automobiles §§ 42g, 45-Evidence held t o  show contributory negligence a s  
matter of law in failing t o  yield r ight  of way a t  intersection. 

Plaintiff's evidence disclosing t h a t  she was traveling on the servient 
highway and entered the intersection when the vehicle traveling on 
the dominant highway, approaching from her right,  was not more 
than 28 feet from her line of travel, shows as  a matter of law con- 
tributory negligence constituting a proximate cause of the colliqion, 
and fails to show tha t  the operator of the other vehicle, af ter  he saw 
or by the exercise of due care should have seen tha t  plaintiff was not 
going to stop and yield the r ight  of way, then had sufficient time, in the 
exercise of due care, to  stop and avoid the collision, and therefore the 
doctrine of last clear chance is not applicable. 

APPEAL by plaintiff from Rousseazi, J., May 13, 1957, Civil 
Term, High Point Division, of GUILFORD. 

Personal injury action growing out of an  intersection collision 
on February 14, 1953, about noon, between a Chrysler sedan, 
operated by plaintiff, and a tractor-trailer unit, owned by the 
corporate defendant a r d  operated by defendant Smith, its agent. 

It was stipulated that, a t  the intersection involved, Highway 
68, the dominant highway, ran  north-south, and Highway 534, 
the servient highway, ran  east-west. Approaching the intersec- 
tion, plaintiff was going west on Highway 534 and Smith was 
going south on Highway 68. Hence, the tractor-trailer was ap- 
proaching from plaintiff's right. Too, a "Stop" sign on plain- 
tiff's approach, was located 24 feet east of the east edge of the 
hard-surfaced portion (20 feet) of Highway 68. 

As stated in appellant's brief: "Plaintiff, traveling in a west- 
erly direction on Highway 534, approached its in tersect i~n with 
Highway 68 a t  approximately 30 to 35 miles per hour, slowed 
down but did not come to a dead stop as she approached the 
stop sign, and proceeded into the intersection, coming into colli- 
sion with defendmts' truck, approaching from a northerly direc- 
tion on Highway 68." 
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I n  her complaint, plaintiff alleged that  she proceeded to cross 
Highway 68 a t  a speed of approximately 20 miles per hour and 
"had driven across said intersection to a point beyond the cen- 
ter thereof" when the collision occurred. 

The left front of the tractor-trailer, traveling in its right 
lane of Highway 68, a two-lane highway, collided with the right 
front side of the Chrysler, traveling in its right lane of Highway 
534, a two-lane highway. Both vehicles were greatly damaged 
and plaintiff suffered serious personal injuries. 

Upon defendants' motion, a t  the close of all the evidence, the 
court entered judgment of involuntary nonsuit. Plaintiff ex- 
cepted and appealed. 

Schoch & Schoch, T. J. GoLd, Sr., and W. B. Byerly, Jr.,  for  
plaintiff, appellant. 

Smith, Moore, Smith, Schell & Hunter for  defendants, ap- 
pellees. 

PER CURIAM. Plaintiff, whose testimony related primarily to 
her injuries and damages, testified that she had no recollection 
of what occurred from 7 a.m., the morning of February 14, 
1953, until she regained consciousness (after the collision) in 
the hospital that  afternoon. The evidence offered by plaintiff 
as to what occurred on the occasion of the collision was the tes- 
timony of the investigating Highway Patrolman, portions of the 
adverse examination of defendant Smith and the testimony of 
an  engineer as to conditions a t  the intersection, particularly 
the distances each driver could have observed a vehicle on the 
intersecting highway a t  several stated points in their respective 
lines of travel. 

There was no evidence to support plaintiff's allegation that, 
prior to  crossing Highway 68, she exercised due care to observe 
and did observe that  there was "no vehicle within a distance 
which might reasonably be expected to menace her safety in 
crossing Highway 68." Indeed, the evidence tends to show that  
when plaintiff entered the intersection the tractor-trailer was 
then not more than 27 feet and 6 inches from her line of travel. 

When considered in relation to the fact that  Highway 68 was 
the dorriinant highway, G.S. 20-158, and the fact that  the trac- 
tor-trailer was approaching from her right, the only conclusion 
that  may be reasonably drawn from the evidence is that  plain- 
tiff failed to exercise due care to yield the right of way but in- 
stead negligently drove directly across the path of the tractor- 
trailer. Indeed, plaintiff, in her brief, makes no contention that  
she was not guilty of contributory negligence. 
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Irrespective of Smith's negligence, if any, unquestionably 
plaintiff's negligence was a proximate cause of collision. This 
suffices to bar recovery herein. 

The doctrine of last clear chance, pleaded by plaintiff in her 
reply, has no application to the factual situation disclosed by the 
evidence. The evidence is insufficient to support a jury finding 
that  Smith, after he saw or by the exercise of due care should 
have seen that  plaintiff was not going to stop and yield the 
right of way, then had sufficient time to enable him by the 
exercise of due care to have stopped the tractor-trailer or  other- 
wise to have acted so as to avoid the collision. 

We have reached these conclusions after consideration of the 
evidence in the light most favorable to plaintiff. Hence, assign- 
ments of error directed to the admission over plaintiff's objec- 
tion of certain evidence offered by defendants have no bearing 
on the question of nonsuit. 

The applicable principles of law are  well established and have 
been frequently stated. There is no need for reiteration. Nor do 
we deem i t  appropriate to  analyze the evidence in greater de- 
tail. 

The judgment of involuntary nonsuit is 
Affirmed. 

WILLIAM IRA WILSON v. J. L. WEBSTER AND WIFE, BESSIE WEB- 
STER. 

(Filed 11 December, 1957) 

Automobiles 8 42d- 
Evidence tending to show that  plaintiff was blinded by the lights of a 

vehicle traveling in the opposite direction, t h a t  just af ter  he passed this 
vehicle he hit defendant's car,  which had been parked without lights 
and left unattended with the two left-hand wheels about two feet on 
the hard surface, held not to war ran t  nonsuit. G.S. 20-141(e). 

APPEAL by defendants from Johnston, J., March Civil Term 
1957 of CASWELL. 

This action was instituted by the plaintiff to recover for dam- 
ages to  his automobile resulting from the alleged negligence of 
the defendants. 

According to the plaintiff's evidence, he was driving his auto- 
mobile westwardly on the Union Ridge Road in Caswell County 
"close to 7 o'clock, good dark," on 23 March 1956, headed to- 
wards Highway No. 62; that  when he was about 100 to 150 
yards of Highway No. 62 he saw a car crossing the highway 
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coming towards him; "it had awful bright lights and blinded 
me;" tha t  the driver of the car meeting him failed to dim his 
lights; tha t  he had to look down right close in front  of his car 
to  keep from running across the line into the man he was ap- 
proaching; that  just as  he passed this car, he hit a Buick car 
owned by the defendant Jack Webster, which had been parked by 
his wife, Mrs. Bessie Webster. That  the Webster car had been 
parked and left unattended with the two left-hand wheels about 
two feet on the hard surface par t  of the road; that  there were 
no lights on the Buick car. The plaintiff's car was traveling about 
20 miles per hour a t  the time of the collision. 

According to the defendants' evidence, the paved portion of 
the  highway was 18 feet wide with approximately 7 feet of 
shoulder, 3!/r2 feet on each side. That Mrs. Webster had parked 
the  Buick car on the road headed in a westerly direction approx- 
imately two feet over on the paved surface. That  the plaintiff 
stated a t  the time of the accident he was traveling 30 to 35 
miles a n  hour. 

The issues of negligence and contributory negligence were 
submitted to the jury. These issues were answered in favor of 
the plaintiff and his damages assessed a t  $310.00. 

The defendants set up a cross-action and the jury answered 
the pertinent issue submitted on the cross-action against the 
defendants. 

Defendants appeal, assigning error. 

D. Ernersorl Scarbornough, f o ~  defepzdnnt appellants. 
No C O Z I ~ P I  contra. 

PER CuR1~hI.The only assignment of error on this appeal is to 
the failure of the court below to sustain the defendants' mo- 
tion for judgment as of nonsuit. 

I t  would seem that  under the provisions of G.S. 20-141 (e)  
and our deci~ions, the evidence adduced in the trial below was 
sufficient to carry the case to the jury. Bzirchette v. Distributing 
Co., 243 N.C. 120, 90 S.E. 2d 232; Chaffin 2,. Brame, 233 N.C. 
377, 64 S.E. 2d 276; Boles 1'. Hegler, 232 N.C. 327, 59 S.E. 2d 
796; Czcmnks z*. Fqxit CO., 225 N.C. 625, 36 S.E. 2d 11. 

The ruling of the court below is 
Affirmed. 
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STATE v. J A M E S  DAVID HAIRSTON 
(Filed 11 December, 1957) 

Criminal Law 5 143- 
Where defendant evidences his consent to a suspended judgment by 

making payments into court in accordance with the terms of suspen- 
sion, he waives his right of appeal. 

APPEAL by defendant f rom a judgment of Sharp,  S. J., a t  
Chambers, 22 June  1957, CASWELL. 

In  April 1956 a warrant  issued f rom the Recorder's Court of 
Caswell County charging defendant with a wilful failure t o  
support his illegitimate child, in violation of G.S. 49-2. Upon 
defendant's demand a jury trial was held 28 May 1956. De- 
fendant was represented by counsel. The jury returned a verdict 
of guilty. Thereupon judgment was entered imposing a prison 
sentence which was suspended on these conditions: "1. That  he 
pay into the  office of the Clerk of the Court the sum of Twenty 
Dollars ($20.00) each month for  the support of his child, this  
amount t o  be paid on or before the 1st  day of each month with 
the first payment due a t  this  time. 2. Defendant pay the  cost of 
this action. 3. That  he pay the  sum of Ten Dollars ($10.00) in 
addition to the Twenty Dollars ($20.00) to be applied to the 
Doctor's bill and this amount to be paid until the Doctor bills 
a r e  paid.'' 

The Recorder's Court of Caswell County adjourned 28 May 
1956 t o  meet again 4 June  1956. On 31  May 1956 defendant paid 
into the  office of the Caswell County Recorder's Court the  
amount then due under the suspended sentence entered on 28 
May 1956. On 4 June  1956 defendant, through counsel, appeared 
in the Recorder's Court and for  the first time gave notice of 
appeal. The Recorder's Court held tha t  defendant, having con- 
sented to the  judgment and partially complied with its terms 
by the payment of all sums then accrued and owing had waived 
his r ight  of appeal. I t  declined to permit the appeal or  to t rans-  
f e r  the record to the Superior Court. Thereupon defendant ap- 
plied to  the  Superior Court for  writ of certiorari. The wr i t  is- 
sued. The Recorder's Court of Caswell County certified the rec- 
ord. The Superior Court, upon the record so certified. adjudged 
tha t  pIaintiff was not entitled to appeal to tha t  court and trial 
de n o w .  It remanded the record to Caswell County Recorder's 
Court. Defendant appealed. 

Attomzey G e n e ~ a l  Pa t ton  awl  Assistailt Attorney General 
Bruton fo7- the State .  

Brown, Scurry,  IlfcMichael & Griffin and Petnberto~z & Black- 
well fo r  defendant appellanf. 
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PER CURIAM. Defendant is concluded by beginning compliance 
with the terms of the judgment rendered in May 1956. S. v .  
C a n d y ,  246 N.C. 613. G.S. 15-177.1 has no application to the 
facts of this case. 

Appeal dismissed. 

WALKER B. McGUIRE v. EULA SAMMONDS 

(Filed 11 December, 1957) 

Judgments § 10- 
Judgment by default final may be rendered in an action to recover 

for personal services rendered upon an express contract to pay sums 
of money fixed by the terms of the contract and thus capable of being 
ascertained by computation. 

APPEAL by defendant from Moore (Dan K.), J., 3 June, 1957, 
Term, Schedule "A", Civil Court of MECKLENBURG. 

Wrn. H. Abernathy fo r  appellant. 
Alvin A. London f o ~  appellee. 

PER CURIAM. This is a civil action to recover for personal 
services rendered upon an  express contract. The case was heard 
below upon motion of the defendant to set aside the judgment 
by default final rendered by the clerk on failure of the defend- 
an t  to answer or appear or otherwise plead to the complaint 
within the time allowed by law after service of summons. The 
ground of the motion is that  the judgment is erroneous, for that  
upon the face of the complaint the plaintiff is not entitled to  
judgment by default final. The court below found and concluded 
that  the complaint states a cause of action for breach of an  ex- 
press contract to pay sums of money fixed by the terms of the 
contract and capable of being ascertained by computation. 

The ruling below was correct. It will be upheld without elabor- 
ation or discussion on authority of the principles explained and 
applied in Miller v. Smith, 169 N.C. 210, 85 S.E. 379; Thompson 
v. Dillingham, 183 N.C. 566, 112 S.E. 321. 

Affirmed. 
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STATE v. MELVIN DEAN PICKARD 

(Filed 11 December, 1957) 

APPEAL by defendant from Sink, E., J., a t  March 18, 1957, 
Criminal Term of DURHAM. 

Criminal prosecution upon warrant issued out of Recorder's 
Court in city of Durham charging that  Melvin Dean Pickard on 
or  about 13th day of January, 1957, within Durham County, did 
willfully, maliciously and unlawfully drive a motorcycle on the 
public streets of the city or on the public highways of the county, 
a t  a greater rate of speed than allowed by law "100 MPH Duke 
Homestead Rd." etc. 

I n  the Recorder's Court defendant was adjudged guilty, and 
fined, from which he appealed to Superior Court, wherein the 
jury returned a verdict of guilty. Whereupon the court ordered 
(1) that  defendant be confined in the common jail of Durham 
County for a period of sixty days to  be assigned to work the 
public roads under the direction of the State Highway and Pub- 
lic Works Commission, and (2)  that  he pay a fine of $100.00 
plus cost of the court. 

Defendant appeals therefrom to Supreme Court, and assigns 
error. 

Attorney General Patton, Assistant Attorney General Ken- 
neth Wooten, Jr. fo r  the State. 

Arthur Vann for  defendant appellant. 

PER CURIAM. Careful consideration of the record and case on 
appeal in the light of each and all of the twenty-four assign- 
ments of error presented on the appeal fails to reveal error prej- 
udicial to defendant. The evidence is brief, and the charge clear 
and explicit. 

Hence in the judgment from which appeal is taken there is 
No error. 
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COKE CANDLER, HARRY P. MITCHELL AND J O H N  C. VANCE, 
MEMBERS OF THE BOARD OF COUNTY COMMISSIONERS OF BUNCOMBE 
COUNTY AND EX OFFICIO TRUSTEES OF SOUTH BUNCOMBE WATER AND 
WATERSHED DISTRICT, OF SWANNANOA SANITARY SEWER DISTRICT, OF 
BEAVERDAM WATER AND SEWER DISTRICT, OF CANEY VALLEY SANITARY 
SEWER DISTRICT, OF HAZEL WARD WATER AND WATERSHED DISTRICT, OF 
VENABLE SANITARY DISTRICT, I N  BEHALF OF ALL WATER CONSUMERS OF 
BUNCOMBE COUNTY WHOSE PROPERTY IS CONNECTED TO ANY OF T H E  
WATER MAINS OF ANY OF SAID DISTRICTS; P. MORTON KEARY, TOM 
COLE, FRANK LOWE, MRS. N E L L  BUSCH, HOYT SPIVEY AND 
W. E. CREASMAN, WATER CONSUMFAS I N  THE ABOVE-NAMED DIS- 
TRICTS WHOSE PROPERTIES ARE CONNECTED TO WATER MAINS OF SAID 
DISTRICTS, IN THEIR OWN BEHALF A N D  IN  BEHALF OF ALL RESIDENTS OF 
BUNCOMBE COUNTY WHOSE PROPERTIES ARE CONNECTED TO ANY OF THE 
WATER MAINS OF THE AFOXEMENTIONED DISTRICTS V. CITY O F  ASHE- 
VILLE, A MUNICIPAL CORPORATION. 

(Filed 10 January,  1958) 

1. Municipal Corporations 1- 
A municipal corporation has a dual capacity: one, governmental o r  

political, the other proprietary or quasi-private. 

2. Municipal Corporations § 6- 

While public utilities, such a s  water  and lights, a re  necessary 
municipal expenses, nevertheless a municipality in furnishing water  
and lights to private consumers acts in a proprietary capacity. 

3. Municipal Corporations § 5- 

A municipal corporation is under the absolute control of the Legis- 
la ture i n  regard to  purely governmental matters,  but a s  to proprietary 
municipal functions the Legislature is under the same constitutional 
restraints tha t  a r e  placed upon i t  in regard to private corporations. 

4. Constitutional Law 1 11: Utilities Commission § 2- 
The State, in the exercise of a governmental function pursuant  to  

the police power, has  authority to regulate and establish rates to be 
charged by instrastate utilities, which power i t  may exercise directly 
or by delegation to administrative agencies under prescribed rules and 
standards. The General Assen~bly has not given the Utilities Com- 
mission authority to establish rates  for  municipally owned utilities. 

5. Municipal Corporations fj 8b- 
The General Assembly has prescribed adequate standards fo r  the 

fixing of rates by municipalities owning their own water works system 
and has authorized such municipalities t o  furnish water  to private 
consumers outside their corporate limits and to charge for  such services 
a different rate  from tha t  charged consumers within their limits. 
G.S. 160-255, G.S. 160-256. 

6. Municipal Corporations 5: Statutes  2- 
There is no contract between the State  and the public t h a t  a munic- 

ipal charter shall not a t  all times be subject to amendment by the Gen- 
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era1 Assembly, and Section 4, Article VIII,  of the S ta te  Constitution 
does not forbid the Legislature from doing so by special act. 

7. Municipal Corporations § 8b- 

Since a municipality has  no legal r ight  either in its governmental or 
proprietary capacity to sell water to consumers residing outside its 
corporate limits without legislative authority, the Legislature has the 
power to fix the terms upon which such sales shall be made; provided, 
such terms permit the establishment of a ra te  or ra tes  which will be 
fa i r  and just  to the consumer and will produce a proper return to the 
municipality. 

8. Same: S ta tu te  prescribing tha t  residents of sanitary districts should 
not be charged for  water a t  higher ra te  by municipality held constitu- 
tional. 

Residents within sani tary districts adjacent to a municipality con- 
structed and maintained with funds derived from a t ax  levied therein 
their respective water  and sewer systems. The municipality sold water  
to such districts a t  bulk sale ra tes  by metering same through master 
meters. Later,  the municipality sold water directly to the individual 
consumers in the districts and billcd such consumers a t  a higher r a t e  
than t h a t  charged residents of the city. Held :  A statute  thereafter 
enacted (Chapter  399, Public-Local Laws of 1933) prohibiting the 
municipality f rom charging residents in such districts a t  a higher ra te ,  
but  not prescribing the rates  to be charged by the municipality o r  
colnmandin,g i t  to furnish water to consumers outside its limits, renders 
void an  ordinance subsequently enacted in conflict therewith, since the 
s ta tute  is valid and does not violate Section 17, Article I,  of the State. 
Constitution or  the Fourteenth Amendment to the Federal Constitu- 
tion, the rates  fixed by the city for its residents being presumed just 
and  reasonable and the city having no expense in regard to the con- 
struction, maintenance or repair of the systems within the respective 
districts. 

9. Municipal Corporations § 8b- 

I n  prohibiting a municipality from charging residents in sanitary 
districts outside the nlunicipality rates for water service in excess of 
ra tes  charged residents of the municipality, the General As~emblg  may 
p r e ~ r i b e  t h a t  i t  should be unlawful for the city to charge non-lesidents 
within the sani tary distlicts a higher rate,  notwithstanding tha t  ordi- 
narily the violation of a ra te  regulation merely subjects the violator 
to a penalty. 

10. Estoppel § 10- 
A municipality cannot be estopped from enforcing a valid ordinance 

or  from contesting the validity of an  act i t  deems unconstitutional. 

APPEAL by plaintiffs from Campbell, J., May Term 1957 of 
BUNCOMBE. 

This is an  action to restrain the City of Asheville from putting 
into effect an  ordinance which provides a higher rate for con- 
sumers of water living outside the City than that  charged to 
consumers residing in the City. 
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The facts essential to an understanding of the questions in- 
volved on this appeal are stated below. 

1. Between 1923 and 1927, pursuant to various Acts of the 
Legislature, there were formed in Buncombe County six water 
and sewer districts. These districts were duly incorporated by 
the Legislature as municipal corporations for the purpose of 
furnishing to the residents of the respective districts water and 
sewer service. By the provisions of the various Acts of the 
Legislature, the districts were given geographical boundaries 
and were authorized to acquire rights of way for water and 
sewer lines, to construct such lines, and to hold elections author- 
izing the issuance of bonds in payment therefor. 

2. The six districts issued bonds as follows : South Buncombe 
Water and Watershed District-$400,000.00 51/2% Water and 
Sewer Bonds, dated 1 May 1927. Swannanoa Sanitary Water 
District-$1,723,000.00 5v2% Water and Sewer Bonds, dated 
1 July 1927, and $150,000.00 6% Water and Sewer Bonds, dated 
15 May 1929. Beaverdam Water and Sewer District-$500,000.00 
5% Water and Sewer Bonds, dated 1 September 1927. Caney 
Valley Sanitary Sewer District-$66,000.00 6% Water and 
Sewer Bonds, dated 1 May 1927. Hazel Ward Water and Water- 
shed District-$48,000.00 6% Water and Watershed Bonds, 
dated 1 November 1926. Venable Sanitary District-$45,000.00 
6% Water Bonds, dated 1 January 1928. 

3. Each respective district was created and organized and 
the Board of Commissioners of Buncombe County made trustees 
thereof, pursuant to the following Acts of the General Assembly: 
(a) South Buncombe Water and Watershed District-Chapter 
501 of the 1925 Public-Local Laws of North Carolina, and Chap- 
ter 246 of the 1927 Public-Local Laws of North Carolina. (b) 
Swannanoa Sanitary Water District-Chapter 249 of the 1927 
Public-Local Laws of North Carolina, and Chapter 139 of the 
1931 Public-Local Laws of North Carolina. (c) Beaverdam 
Water and Sewer District-Chapter 135 of the 1927 Private 
Laws of North Carolina. (d) Caney Valley Sanitary Sewer 
District-Chapter 341 of the 1923 Public-Local Laws of North 
Carolina, and Chapter 243 of the 1927 Public-Local Laws of 
North Carolina. (e) Hazel Ward Water and Watershed Dis- 
trict--Chapter 501 of the 1925 Public-Local Laws of North 
Carolina, and Chapter 235 of the 1927 Public-Local Laws of 
North Carolina. ( f )  Venable Sanitary District-Chapter 237 
of the 1927 Public-Local Laws of North Carolina. 

Each plaintiff listed below is a citizen of Buncombe County 
and resides in the district hereinafter indicated and is a con- 
sumer of water, whose property is connected to one of the water 
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mains of the district in which he resides, to  wi t :  P. Morton 
Keary, South Buncombe Water and Watershed District; Tom 
Cole, Swannanoa Sanitary Water District; Frank Lowe, Beaver- 
dam Water and Sewer District; Mrs. Nell Busch, Caney Valley 
Sanitary Sewer District; Hoyt Spivey, Hazel Ward Water and 
Watershed District; and W. E. Creasman, Venable Sanitary 
District. 

4. The Board of Commissioners of Buncombe County as ex 
officio trustees of such municipal corporations or districts 
enumerated herein, are charged with the management, opera- 
tion a!ld control of each of such corporations, and have the power, 
a s  such trustees, to do all things necessary for the successful 
operation of water and sewer systems, including purchasing of 
land, rights of way, laying of pipes, and such other things as 
may be necessary for the successful operation of sewer and water 
systems in said districts, including the maintenance thereof. 
The Board of Commissioners, as such, and not as trustees, is 
authorized and directed by the Special Acts to levy annually a 
special tax in the respective districts for the maintenance of the 
water and sewer systems located therein, and to levy annually 
in each district a tax sufficient to pay the principal and interest 
due on the bonds issued by such district. 

5. That for the year 1954-1955, the following were the debt 
service levies for said districts: South Buncombe Water and 
Watershed District-$8,189.00-15.404 per $100 valuation. 
Swannanoa Sanitary Water District-$45,280.00-20.704 per 
$100 valuation. Beaverdam Water and Sewer District--$2,268.00 
-13.10t per $100 valuation. Caney Valley Sanitary Sewer Dis- 
trict-$1,850.00-29.00d per $100 valuation. Hazel Ward Water 
and Watershed District-$2,300.00-12.304 per $100 valuation. 
Venable Sanitary District-$1,300.00-16.006 per $100 valu- 
ation. That for prior years said County Commissioners have 
levied varying amounts for said debt service but generally com- 
parable to the figures above stated. 

6. That for the year 1954-1955, the levy for maintenance 
and upkeep of said lines and systems for each of the districts 
was as  follows : South Buncombe Water and Watershed District 
-$12,500.00-18.60$ per $100 valuation. Swannanoa Sanitary 
Water District-$44,500.00-19.50$ per $100 valuation. Beaver- 
dam Water and Sewer District$3,800.00-19.904 per $100 
valuation. Caney Valley Sanitary Sewer District-$1,400.00- 
16.004 per $100 valuation. Hazel Ward Water and Watershed 
District-$2,100.00-9.704 per $100 valuation. Venable Sani- 
tary District-$2,200.00-154 per $100 valuation. 
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7. Pursuant to the provisions of Chapter 205 of the 1929 
Private Laws of North Carolina, the corporate limits of the 
City of Asheville were enlarged and extended so as to include 
within the extended corporate limits of the City portions of the 
territory embraced within the boundaries of the Beaverdam 
Water and Sewer District, the South Buncombe Water and 
Watershed District, and the Swannanoa Sanitary Water Dis- 
trict. The City of Asheville, as required by Section 8 of the 
above Act, assumed the payment of a portion of the bonded 
indebtedness of said districts in proportion to the percentage the 
assessed valuation of the territory annexed to the City of Ashe- 
ville bore to the assessed valuation of the entire territory of said 
districts. As of 1 July 1936, the date of the refunding of the 
bonded indebtedness of said districts, the City of Asheville had 
assumed the following percentages and amounts of the bonded 
indebtedness incurred by said districts : The percentage of the 
indebtedness in the Beaverdam Water Sewer District was 86.043, 
and the amount was $430,215.00; the percentage in the South 
Buncombe Water and Watershed District was 39.6765, and the 
amount was $158,705.00; the percentage in the Swannanoa Sani- 
tary Water District was 27.7688, and the amount was $538,839.00. 
As of 1 July 1949, the City of Asheville assumed the proportion- 
ate percentage and amount of the outstanding indebtedness of 
the Caney Valley Sanitary Sewer District, which had been in- 
cluded within the territorial limits of the City of Asheville, as 
follows: 25.68253, and the amount of $12,841.27. As of 1 July 
1955, the outstanding indebtedness of the four districts referred 
to in this paragraph was $1,742,000.00, of which the City of 
Asheville had assumed $713,304.89. 

8. That since the assumption by the City of Asheville of the 
indebtedness hereinabove set out, the City of Asheville has 
levied anually an ad valorem tax on all the taxable property in 
the City of Asheville of a sufficient rate to pay the principal and 
interest of that  part  of said indebtedness of said districts so 
assumed, as required by Section 8 of Chapter 205 of the 1929 
Private Laws of North Carolina. 

9. It is stipulated by the parties to this action that, for the 
fiscal year ending 30 June 1956, 5,983 water meters were in 
operation in the said water districts outside the City of Ashe- 
ville; that  the individual consumers residing in the districts 
purchased and installed these meters a t  an average initial cost 
of $40.00 per meter; that  the City of Asheville served on the 
above date, in and outside its corporate limits, ,z total of 20,977 
water meters ; that the revenue during the year indicated from 
the meters located outside the City was $285,483.00, and all 
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revenue from the sale of water through all the above meters was 
$1,056,703.00, and the total cost of billing and meter reading 
was $85,365.00. 

10. It is also stipulated tha t  the City of Asheville has, over 
a long period of years, beginning over fifty years ago, invested 
in a waterworks system a sum in excess of ten million dollars, 
which system consists of watersheds comprising approximately 
thirty square miles in area, located on the North Fork of the 
Swannanoa River and on Bee Tree Creek in Buncombe County, 
a t  a distance of approximately fifteen miles from the City of 
Asheville, impounding dams, chlorinating plants, pumping in- 
stallations, transmission lines from said watersheds to the City 
of Asheville, reservoirs and a network of distribution lines 
operated and maintained by large maintenance crews and per- 
sonnel employed by the City of Asheville, which waterworks 
system was originally for the primary purpose of providing the 
citizens of Asheville with an  adequate supply of wholesome water 
for domestic and industrial purposes and for fire protection. I t  
is further stipulated that, including the water bonds issued by 
the City of Asheville on 1 December 1951, in the sum of $2,- 
750,000.00, the combined unpaid indebtedness of the City for the 
waterworks system as  of 30 June 1955 was $6,404,593.44. 

11. Prior to the year 1928, the City of Asheville sold water 
in bulk under its ordinances to certain of said water districts, 
by means of metering the same through one or more master 
meters located in one or more districts, and such districts paid 
the City therefor a t  rates provided for  bulk sales of water, and 
the districts sold the water a t  retail prices to the individual con- 
sumers and did its own billing and collecting. In 1928, this 
method was abandoned and the City of Asheville thereafter sold 
water directly to the individual consumers in the districts and 
billed the individual consumers on the basis of rates then in 
effect under its ordinances. 

12. On 29 February 1928, the City of Asheville adopted an 
ordinance which reduced the rates to customers outside its 
corporate limits but still charged a rate to outside customers 
double that  charged customers inside its corporate limits. Effec- 
tive as  of 25 August 1930, the City of Asheville increased its 
water rates to both its inside and outside customers, still leaving 
the cost to outside customers double that  charged to customers 
living within its corporate limits. 

13. That  the General Assembly of North Carolina, a t  its 1933 
session, enacted Chapter 399 of the 1933 Public-Local Laws, 
reading as  follows: "Section 1. That from and after  the passage 
of this Act, i t  shall be unlawful for  the City of Asheville, or any 
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CANDLER V .  ASHEVILLE. 

of the governing authorities, agents, or employees thereof, to 
charge, exact, or collect from any resident of Buncombe County, 
whose property is now connected or may hereafter be connected 
with the main of any water district which has paid or issued 
bonds for the payment of the expense of laying such main, a 
rate for  water consumed higher than that  charged by the City 
of Asheville to persons residing within the corporate limits of 
said City. 

"Section 2. That the City of Asheville is hereby specifically 
authorized and empowered, through its officers, agents and em- 
ployees, to cause any user of water who shall fail to pay promptly 
his water rent  for any month to be cut off, and his right to 
further use of water from the city system to be discontinued 
until payment of any water rent in arrearages. 

"Section 3. That i t  is the purpose and intent of this Act to 
declare that  persons residing outside the corporate limits of the 
City of Asheville shall be entitled to the use of Asheville surplus 
water only, and the governing body of the City of Asheville is 
authorized and empowered to discontinue the supply of water 
to any districts, or persons, out of the corporate limits of the 
City of Asheville a t  any time that  there may be a drought or  
other emergency, or a t  any time the governing body of the City 
of Asheville may deem that  the city has use for all of its water 
supply. 

"Section 4. That i t  shall be the duty of the County Commis- 
sioners of Buncombe County and/or trustees of the different 
water districts operating outside of the corporate limits of the 
City of Asheville, in Buncombe County, to maintain the water 
lines in proper repair, in order that  there may not be a waste 
of water by leakage." 

14. That after  the passage of the above Act, the City of 
Asheville billed consumers of water in the various districts a t  
the same rate as that  charged consumers of water living inside 
the City of Asheville, until 1 September 1955. That on 11 August 
1955, the City Council of the City of Asheville enacted Ordinance 
No. 383, to be effective as of 1 September 1955, establishing rates 
for outside consumers substantially higher than those charged 
its consumers within its City limits. 

Upon the foregoing finding of facts by the court below, i t  
was concluded as  a matter of law that  ( a )  Chapter 399 of the 
1933 Public-Local Laws of North Carolina is unconstitutional 
and void and is contrary to the Constitution of the State of 
North Carolina and the Constitution of the United States of 
America, and particularly is in violation of Section 17 of Article 
I of the Constitution of North Carolina and the Fourteenth 
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Amendment to the Constitution of the United States of Amer- 
ica, and other applicable provisions of said Constitutions; (b) 
that  the defendant, City of Asheville, is not estopped to assert 
the invalidity of Chapter 399 of the 1933 Public-Local Laws of 
North Carolina; and (c) that  Ordinance No. 383 enacted by the 
City Council of the City of Asheville, on 11 August 1955, and 
every section thereof, is in all respects lawful and valid. 

Judgment was entered accordingly, the temporary restrain- 
ing order theretofore entered was dissolved, the action mas dis- 
missed and the plaintiffs directed to pay the costs of the action 
to be taxed by the Clerk. 

Plaintiffs appeal, assigning error. 

Ward & Bennett, Roy A. Taylor, William M. Styles, for  plain- 
tiff appellants. 

Robert W. Wells. Charles N. Malone, Frank M. Parker, fo r  
defendant appellee. 

DENNY, J. The numerous exceptions and assignments of 
error preserved and brought forward on this appeal, in our 
opinion, present only three questions which require our con- 
sideration and determination. (1) Did the trial court e r r  in 
holding that  Chapter 399 of the 1933 Public-Local Laws of North 
Carolina is unconstitutional and contrary to Section 17, Article 
I, of the Constitution of North Carolina, and the Fourteenth 
Amendment to the Constitution of the United States? (2) Did 
the trial court e r r  in holding that  the defendant City of Asheville 
is not estopped to assert the invalidity or unconstitutionality of 
the above Act? (3) Did the trial court e r r  in holding that 
Ordinance No. 383, enacted by the City Council of the City of 
Asheville, on 11 August 1955, is lawful and valid and in full 
force and effect? 

The correctness of the ruling of the court below on the first 
question posed, turns on whether or not the General Assembly 
has the power to prohibit a municipality from selling water to 
consumers residing outside its corporate limits a t  a higher rate 
than the rate fixed for consumers of water who reside within 
its corporate limits, where such outside consumers reside in a 
water or water and sewer district in which the taxpayers of the 
district have constructed the water or water and sewer facilities 
and are  maintaining them out of ad valorem taxes levied on the 
real and personal property in the district. 

A municipal corporation in this State has a dual capacity. 
One is governmental or political, and the other is proprietary or 
quasi-private. Asbzwy v. Albemarle, 162 N.C. 247, 78 S.E. 146; 
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Holmes v. Fayetteville, 197 N.C. 740, 150 S.E. 624; Millar v. 
Wilson, 222 N.C. 340, 23 S.E. 2d 42 ; Nash v. Tarboro, 227 N.C. 
283, 42 S.E. 2d 209; Rhodes v. Asheville, 230 N.C. 134, 52 S.E. 
2d 371. 

A municipality acting in its governmental capacity is an  
agency of the State for  the better government of those residing 
within its corporate limits, and while public utilities, like water 
and lights, a re  now held to be a necessary municipal expense, 
Fawcett v. Mt. Airy, 134 N.C. 125, 45 S.E. 1029, even so, they 
are  not provided by a municipality in its political or govern- 
mental capacity, except insofar as  they may furnish water fo r  
extinguishing fires and for  other municipal purposes, Harring- 
ton v. Greenville, 159 N.C. 632, 75 S.E. 849; Hnwland v. Ashe- 
ville, 174 N.C. 749, 94 S.E. 524; Klassette v. Drvg Co., 227 N.C. 
353, 42 S.E. 2d 411; and provide electric energy for  lighting 
streets, Baker v. Lumberton, 239 N.C. 401, 79 S.E. 2d 886; or 
for  the operation of traffic light signals, Hamilton v. Hamlet, 
238 N.C. 741, 78 S.E. 2d 770, or  other municipal purposes, but, 
in its proprietary capacity i t  acts exclusively in a private or 
quasi-private capacity for  its own benefit. 

"In matters purely governmental in character i t  is conceded 
that  the municipality is under the absolute control of the legis- 
lative power, but as  to its private or proprietary functions, the 
Legislature is under the same constitutional restraints that  a re  
placed upon i t  in respect of private corporations." A s b u ~ y  v. 
Albemarle, supra. No one challenges the power of the State to 
fix rates for  private utilities or for utilities operated in a pro- 
prietary capacity by a municipality. 

In  this State, the power to regulate and to establish the rates 
to be charged by intrastate railroads, motor vehicle carriers of 
passengers and freight, power companies, etc., has been dele- 
gated to the North Carolina Utilties Commission. However, the 
right to establish rates for municipally owned electric light 
plants, water., or water and sewer systems, has never been given 
to the Utilities Commission. 

In Utilities Commission v. State, 239 N.C. 333, 80 S.E. 2d 
133, this Court, speaking through Barnhill, J., later C.J., said: 
"This right to grant  franchises to public service corporations 
and to fix or approve the rates to be charged by them for the 
services rendered the public rests in the Legislature. The Gen- 
eral Assembly may act directly or it may delegate its authority 
to an  administrative agency or commission of its own creation. 
However, no Act undertaking to delegate the rate-making func- 
tion of the Legislature is valid unless the General Assembly pre- 
scribes rules and standards to guide the legislative agency in 
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exercising the delegated authority. Motsinger v. Perryman, 218 
N.C. 15, 9 S.E. 2d 511; S. v. Harris, 216 N.C. 746, 6 S.E. 2d 854; 
Hospital v. Joint Committee, 234 N.C. 673 (concurring opinion 
a t  p. 684), 68 S.E. 2d 862; Coastal Highway v. Turnpike Author- 
ity, 237 N.C. 52, 74 S.E. 2d 310." 

In 43 Am. Jur.,  Public Utilities and Services, section 83, page 
624, et seq., i t  is said:  "In accordance with its right to regulate 
and control public utilities, a state may, under its police power 
and within constitutional limitations, regulate and prescribe 
reasonable rates a t  which charges may be made by public utili- 
ties for their services to the public. The function of rate making 
is purely legislative in character, whether i t  is exercised directly 
by the legislature itself by the enacting of a law fixing rates or 
by the granting of a charter wherein the rates are  regulated, or 
is exercised by some subordinate administrative or  municipal 
body to whom the power of fixing rates has been delegated; in 
any of such cases, the completed act derives its authority from 
the legislature and must be regarded as a n  exercise of the legis- 
lative power." 

In  the last cited authority, section 94, page 636, we find this 
statement: "The well recognized general rule is that  when a 
governmental body has the power to regulate the rates for 
charges for services by public utilities to consumers, that  power 
includes the power to fix any maximum rate which is fair  and 
just to the consumer if i t  will also produce a proper return to 
the public utility." 

I t  is clear that  the power to establish rates is a governmental 
function and not a proprietary one. I t  is likewise clearly estab- 
lished in this jurisdiction that  municipalities "are creatures of 
the legislature, public in their nature, subject to its control, and 
have only such powers as  i t  may confer. These powers may be 
changed, modified, diminished, or enlarged, and, subject to the 
constitutional limitations, conferred at  the legislative will. There 
is no contract between the State and the public that  a municipal 
charter shall not a t  all times be subject to the direction and con- 
trol of the body by which it is granted." Holnzes v. Fayetteville, 
supra. 

In the case of St .  Joseph Stock Y a d s  Co. t i .  United States, 298 
U.S. 38, 80 L.Ed. 1033, in speaking for the Court, Chief Jz~stice 
Hughes said:  "The fixing of rates is a legislative act. In deter- 
mining the scope of judicial review of that  act, there is a dis- 
tinction between action within the sphere of legislative authority 
and action which transcends the limits of legislative power. 
Exercising its rate-making authority, the legislature has a 
broad discretion. I t  may exercise that  authority directly, or 
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through the agency i t  creates or appoints to act for that  purpose 
in accordance with appropriate standards. The Court does not 
sit a s  a board of revision to substitute its judgment for that  of 
the legislature or its agents as  to matters within the province of 
either. * * * When the legislature itself acts within the broad 
field of legislative discretion, its determinations are conclusive. 
When the legislature appoints an agent to act within the sphere 
of legislative authority, i t  may endow the agent with power to 
make findings of fact which are conclusive, provided the re- 
quirements of due process which are especially applicable to 
such an  agency are met, a s  in according a fair  hearing, and 
acting upon evidence and not arbitrarily." 

Likewise, in City of Seymour v. Texas Electric Service Co., 
66 F .  2d 814 (C.C.A. 5) ,  (certiorari denied 290 U.S. 685,78 L.Ed. 
590), i t  is said: "* * * In owning and operating a utility plant 
a city acts not in a governmental but in a proprietary capacity, 
(but) when the council, exerting the power to regulate, comes 
to fix rates i t  represents not the city, as proprietor, but the State, 
as regulator. I t  exerts not the contractural power of the city, 
but the sovereign power of the state." See also Shirk v. Lan- 
caster, 313 Pa. 158, 169 A 557, 90 A.L.R. 688. 

The Legislature has authorized a municipal corporation that  
owns a waterworks system to furnish water to any person, firm, 
or corporation outside its corporate limits, where the service is 
available. G.S. 160-255. Likewise, the Legislature has seen fit 
to adopt G.S. 160-256, which in pertinent part  provides: "The 
governing body, or such board or body which has the manage- 
ment and control of the waterworks system in charge, may fix 
such uniform rents or rates for water or water service as will 
provide for the payment of the annual interest on existing 
bonded debt for such waterworks system, for the payment of 
the annual installment necessary to be raised for the amortiza- 
tion of the debt, and the necessary allowance for repairs, mainte- 
nance, and operation, and when the city shall own and maintain 
both waterworks and sewerage systems, including sewerage dis- 
posal plants, if any, the governing body shall have the right to 
operate such system as  a combined and consolidated system, 
and when so operated to include in the rates adopted for the 
waterworks a sufficient amount to provide for the payment of 
the annual interest on the existing bonded debt for such sewer- 
age system or systems, for the payment of the annual install- 
ment necessary to be raised for the amortization of such debt, 
and the necessary allowance for repairs, maintenance and opera- 
tion. * * * Provided, however, that  for service supplied outside 
the corporate limits of the city, the governing body, board or 
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body having such waterworks or lighting system in charge, may 
fix a different ra te  from that  charged within the corporate 
limits * * *" 

Unquestionably, the above statute contains ample standards 
to guide a municipality in exercising the delegation of authority 
to fix fair  and just water rates. Moreover, Chapter 399 of the 
1933 Public-Local Laws of North Carolina merely established 
separate classifications as  between services supplied outside the 
corporate limits of the City of Asheville, "where the service is 
available," to persons, firms, and corporations not located within 
a water or water and sewer district, and to persons, firms, and 
corporations outside the corporate limits of the City of Ashe- 
ville, whose property is now connected or may hereafter be con- 
nected with the main of any water district which has paid or 
issued bonds for the payment of the expense of constructing such 
water or water and sewer system. 

The Legislature by adopting the above Act did not establish 
the rates to be charged to consumers in the water or water and 
sewer districts involved, although i t  had the right to do so;  but 
i t  did direct the City of Asheville not to charge rates to the 
persons, firms, and corporations in these districts in excess of 
the rate or rates fixed from time to time by the governing body 
of the City of Asheville to be paid by persons, firms, and corpo- 
rations within the corporate limits of the City. The governing 
body of the City of Asheville is free to raise or lower its present 
rates if in its judgment the rates are too high or too low. 

This Court has heretofore held that  Section 4, Article VIII, of 
our Constitution does not forbid the Legislature from passing 
special acts, amending charter of cities, towns, and incorporated 
villages, or  conferring upon municipal corporations additional 
powers, or restricting the powers theretofore vested in them. 
Kornegay v. Goldsboro, 180 N.C. 441, 105 S.E. 187; Holton v. 
Mocksville, 189 N.C. 144, 126 S.E. 326; Webb v. Por t  Commis- 
sion, 205 N.C. 663, 172 S.E. 377; Deese v. Lumberton, 211 N.C. 
31, 188 S.E. 857. 

In  Komegay v. Goldsboro, supra, i t  is said: "The defendant 
is a public corporation and section 1 of Article VIII 'would seem 
clearly to have reference to private or business corporations, and 
does not refer to public or  quasi-public corporations acting as 
governmental agencies.' " Mills v. Commissioners, 175 N.C. 215, 
95 S.E. 481. 

The Court, in this same case, in discussing the validity of the 
special act under consideration, said : 'W * " Is  i t  not clear that  
the true intent of the last section (section 4 of Article VIII) is 
to impose the duty of passing general laws relating to cities 
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and towns, leaving i t  to the discretion of the legislature to enact 
special acts a s  the needs of the municipalities may require?" 
The Court then continues: "The reason for making this dis- 
tinction is that  the needs of the different communities are  so 
diverse that  no legislature could foresee the emergencies that  
would arise in different localities or the necessity for additional 
powers dependent on changing conditions, and could not provide 
for them by general legislation, and the present case is an  apt  
illustration of the wisdom of this course." 

In the case of Holton v. Mocksville, supra, Conner J., speak- 
ing for the Court, said: "Section 4 of Article VIII of the Con- 
stitution imposes upon the General Assembly the duty to provide 
by general laws for the improvement of cities, towns and in- 
corporated villages. I t  does not, however, forbid altering or 
amending charters of cities, town and incorporated villages or 
conferring upon municipal corporations additional powers or 
restricting the powers theretofore vested in them. We find noth- 
ing in section 4, Article VIII of the Constitution rendering this 
act unconstitutional, nor does the act relate to any of the matters 
upon which the General Assembly is forbidden by section 29 of 
Article I1 to legislate. Kornegay v. Goldsboro, 180 N.C. 441." 

In  our opinion, since a municipality has no legal right either 
in its governmental or proprietary capacity to sell water to con- 
sumers residing outside its corporate limits without legislative 
authority, the Legislature has the power to fix the terms upon 
which such sales shall be made; provided, such terms permit 
the establishment of a rate or rates which will be fa i r  and just to 
the consumer and will produce a proper return to the munici- 
pality. 

In  the instant case, i t  will be presumed that  the City Council 
of the City of Asheville acted in good faith in establishing water 
rates for its own consumers residing within its corporate limits 
and that  i t  based the rates on the provisions contained in G.S. 
160-256. There is nothing on this record which tends to show 
that  the rate or rates to be charged the consumers in these water 
or water and sewer districts are unjust and confiscatory. 

It is clear, under the facts disclosed on this record, that  every 
purchaser of water in these water or water and sewer districts, 
from the City of Asheville, a t  the rates fixed for consumers of 
water within the city limits of Asheville, are paying as much of 
the debt service and interest, a s  well as the cost of operating, 
repairing, and maintaining the water and sewer systems of the 
City of Asheville, a s  any resident of the City who purchases a 
like amount of water. Moreover, in addition thereto, the persons, 
firms, and corporations in these water or water and sewer dis- 
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tricts are  being taxed to pay the debt service, including interest 
on bonds issued to construct the water or water and sewer sys- 
tem in these respective districts, as  well as  taxing themselves 
for the repair and maintenance of such water or  water and 
sewer system. Asheville contributed nothing to the construction 
of these systems, neither does i t  contribute anything to the cost 
of repairing and maintaining them. Asheville renders no service 
except to pump the water into the water systems, read the 
meters, which i t  did not furnish and does not service, and to bill 
the consumers. 

I t  further appears from the record that  a little over twenty- 
eight per cent of the meters through which the City of Asheville 
furnishes water a re  outside its corporate limits and the City 
derives a little over twenty-seven per cent of its total income 
from its water system from these outside consumers. 

In  our opinion, in light of all the facts and c!'rcumstances re- 
vealed on this record, the Legislature had the power to enact 
Chapter 399 of the Public-Local Laws of 1933, and that  such 
Act is constitutional and valid and is binding on the City of 
Asheville insofar as i t  pertains to the right to sell water to 
persons, firms, and corporations who obtain water through mains 
constructed and maintained a t  the expense of the taxpayers in 
these water or water and sewer districts. We further hold that  
such Act does not violate Section 17, Article I, of the Constitu- 
tion of North Carolina, or the Fourteenth Amendment to the 
Constitution of the United States. 

The City of Asheville, however, still has the right to establish 
a different rate for service outside its corporate limits to per- 
sons, firms, and corporations not located or residing in a district 
that  has constructed and maintained a t  its own expense its 
water or water and sewer system. Consf?.uctio.iz Co. v. Raleigh, 
230 N.C. 365, 53 S.E. 2d 165 ; Fulghum v. Selma, 238 N.C. 100, 
76 S.E. 2d 368. In  Const~ziction Co. v. Raleigh, suplea, we held 
that  in the absence of any constitutional or statutory restriction 
the rates and fees that  may be charged to residents outside the 
corporate limits of a city or town are  matters tc~ be determined 
by its governing body in its sound discretion. I t  is optional with 
the City of Asheville as  to whether or not it will continue to fur-  
nish these districts with water, but if it does do so, i l  must do 
so on the prescribed terms. Furthermore, the City is not author- 
ized to contract for the sale of water to outside cdnsumers except 
with respect to its surplus water. 

The appellee contends the statute is unconstitutional because 
i t  provides that  i t  shall be unlawful for the City to sell its water 
to outside consumers above the rate established for  consumers in- 



412 IN THE SUPREME COURT. [247 

side the corporate limits of the City. This contention is without 
merit. While ordinarily the violation of a regulation established 
by a rate-making body subjects the violator to a penalty, in 
many instances such violation is declared to be a misdemeanor. 
G.S. 60-6 ; G.S. 62-121.72 (3) ; G.S. 62-128. 

We do not consider the case of Missouri P. R. Co. v. Tucker, 
230 U.S. 340, 57 L.Ed. 1507, and similar cases cited by the 
appellee, a s  controlling on the facts in the present case. In 
those cases, the complaining party or parties had no voice in 
the establishment of the rates; nor were they given the right to 
be heard. Here, the complaining party was left free to fix the 
rate which the General Assembly directed should be the maxi- 
mum rate to be charged where certain factors or conditions 
exist. Moreover, the complaining parties in the cases cited by 
the appellee were compelled by law to operate under the rate or 
rates promulgated. Such is not the case here. As we have here- 
tofore pointed out, the City of Asheville is under no duty to sell 
water to consumers residing outside its corporate limits. Ful- 
ghum v. Selma, supra. However, under the facts revealed by the 
record, i t  would seem that the City, in view of its control of the 
sources of water in the area, does have a moral duty to furnish 
water to these districts. 

On the second question posed, we hold that a municipality 
cannot be estopped from enforcing its legal ordinances or from 
contesting the validity of an  act it deems unconstitutional. 
Raleigh v. Fisher, 232 N.C. 629, 61 S.E. 2d 897 and cited cases. 

In light of the conclusions we have reached, we hold that  
Ordinance No. 383, enacted by the City Council of the City of 
Asheville, on 11 August 1955, is invalid insofar as  i t  established 
a different rate or rates for  persons, firms, and corporations 
within these water or water and sewer districts and the rate or 
rates established for persons, firms, and corporations within the 
City limits of Asheville. The Ordinance is valid insofar as  i t  
applies to persons, firms, and corporations outside the City of 
Asheville, but not within a district that  has established and 
maintains, a t  its own expense, the water or water and sewer 
system. 

The judgment of the court below is 
Reversed. 
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IN RE APPLICATION FOR REASSIGNMENT. 

I N  RE APPLICATIONS FOR REASSIGNMENT: JOSEPHINE OPHELIA BOYD 
FROM DUDLEY HIGH SCHOOL TO SENIOR HIGH SCHOOL; HAR- 
OLD MCDUFFIE DAVIS, ELIJAH J. HERRING, JR., AND RUSSELL HERRING 
FROM LINCOLN JR. HIGH SCHOOL TO GILLESPIE JR.  HIGH 
SCHOOL; BRENDA KAY FLORENCE AND JIMMIE B. FLORENCE FROM 
BLUFORD SCHOOL TO GILLESPIE ELEMENTARY SCHOOL. 

(Filed 10 January,  1958) 

1. Injunctions 5 8: Notice § 3- 

Upon the preliminary hearing of petitions for mandatory injunc- 
tions, held a t  the request of petitioners, motion of respondents, who 
seek no affirmative relief, to dismiss the petitions may be heard even 
though petitioners a r e  not given ten days notice of the motion, G.S. 
1-581 having no application. 

2. Schools 1 3d- 
Where a municipal board of education gran ts  the applications for 

reassignment of certain pupils, appeal from i ts  decision may be taken 
a s  to each child only by the child's parent, guardian, or person stand- 
ing in loco parentis, and the parents of other children attending the 
schools to which the reassignments a re  made a r e  not the parties 
aggrieved by such reassignments within the purview of G.S. 115-179, 
and have no standing in court to contest the assignments. More- 
over, each reassignment must be challenged separately and cannot be 
challenged en masse. 

3. Statutes § 5b- 
The interpretation given to proposed legislation by the department 

proposing it, a s  well a s  the interpretation by the department responsi- 
ble for  i ts  administration, a re  aids in the construction of the statute. 

4. Injunctions § 8- 
Where, upon the hearing of petitions for mandatory injunctions, 

petitioners allege no invasion of any legal right, injunctive relief is 
correctly denied. 

PARKER, J., concurs in result. 

APPEAL by J. E. Turner, Jr. and others from Preyer, J., a t  
Chambers, August 1957, GUILFORD. 

Greensboro City Board of Education (hereinafter designated 
as Board) in May 1957 promulgated rules and regulations for 
the enrollment and assignment of pupils as provided by Art. 21, 
c. 115 of the General Statutes of North Carolina. The Board 
is an administrative unit charged with the responsibility of 
operating the public schools within its boundaries. Prior to the 
1957-1958 school year the Board operated separate schools for 
members of the white and Negro races. 

During June 1957 and within the time prescribed by the regu- 
lations, applications were made by parents of Negro children for 
reassignment from schools they had previously attended to 
schools theretofore restricted to white children. The applica- 
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tions, made for individual children, designated the school the 
applicant desired his child to attend and gave the reason for the 
requested reassignment. Separate requests were filed for the 
reassignment of :  ( 1 )  Josephine Ophelia Boyd to Senior High 
School; (2 )  Harold McDuffie Davis to Gillespie Junior High 
School; (3)  Elijah H. Herring, J r .  to Gillespie Junior High 
School; (4)  Russell Herring to Gillespie Junior High School; 
(5 )  Brenda Kay Florence to Gillespie Elementary School; (6)  
Jimmie B. Florence to Gillespie Elementary School. The Board 
held a public hearing on each application on 18 June 1957. I t  
did not a t  that  time reach a decision on any of the applications 
and postponed further consideration of the applications to its 
regular meeting in July. At its regular meeting on 23 July 
1957 the Board again considered each of these applications and 
directed the enrollment of each of these six children in the school 
specified in the application filed by his or her parent. 

On 2 August 1957 James E. Turner, Jr . ,  James A. Strunks, 
and James W. Cudworth filed in the Superior Court of Guilford 
County papers reading as follows: 

"IN RE : APPLICATIONS FOR REASSIGNMENT : 

Josephine Ophelia Boyd from DUDLEY HIGH SCHOOL TO SENIOR 
HIGH SCHOOL; Harold McDuffie Davis, Elijah J. Herring, Jr . ,  
and Russell Herring from LINCOLN JR. HIGH SCHOOL TO GILLES- 
PIE JR. HIGH SCHOOL; Brenda Kay Florence and Jimmie B. 
Florence from BLUFORD SCHOOL TO GILLESPIE ELEMENTARY 
SCHOOL." 

You are hereby notified that  an  appeal has been taken from 
the order or orders of said Greensboro City Board of Educa- 
tion, reassigning the above named Negro children to the desig- 
nated white schools. A copy of said appeal is hereto attached." 
"APPEAL ENTRY 

BEFORE THE GREENSBORO CITY BOARD OF EDUCATION 
J. E. TURNER, JR., JAMES A. STRUNKS and JAMES W. CUD- 

WORTH, being citizens and taxpayers of Greensboro and Guil- 
ford County, N. C., and being parents of white children assigned 
to Senior High School and Gillespie Park Elementary and Junior 
High Schools, and being aggrieved by the order or orders of The 
Greensboro City Board of Education, on their own behalf and 
on the behalf of all other parents and taxpayers similarly situ- 
ated do hereby, acting through their attorney, except to the 
order or  orders of The Greensboro City Board of Education 
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entered on July 23, 1957, reassigning the above named Negro 
children to Senior High School and Gillespie P a r k  Elementary 
and Junior  High Schools. Appeal is hereby taken to the Superior 
Court of Guilford County under provisions of General Statutes 
of North Carolina, Section 115-179." 

Copies of the  "Notice of Appeal" and "Appeal Entry" were, 
on 2 August 1957, served on the Secretary of the Board. 

On 22 August 1957, a petition entitled "IN RE: APPLICATION 
FOR REASSIGNMENT: Josephine Ophelia Boyd f rom Dudley High 
School to Senior High School", in which J. E. Turner ,  J r . ,  Mrs. 
A. M. Pickard, H. G. Stubblefield, Mrs. H. G. Stubblefield, Alton 
R. Braswell, J. H. Cockman, and Mrs. J. H. Cocltman a r e  desig- 
nated petitioners, was filed with the Clerk of the Superior Court 
of Guilford County. Petitioners allege in brief t ha t  they are  
citizens and taxpayers of Greensboro and Guilford County and 
a re  the parents of white children assigned to Senior High 
School, t ha t  heretofore such school has  been attended by white 
pupils only, t ha t  the applicant (Josephine Ophelia Boyd) re- 
assigned is a Negro child and has heretofore attended a school 
operated exclusively for  Negroes, t ha t  an  application had been 
filed with the school board for the reassignment of the applicant, 
t ha t  the application had been favorably acted on and the child 
reassigned to the schcol theretofore operated exclusively fo r  
white children, tha t  the order of the board directing such re- 
assignment "will disrupt the orderly and efficient administra- 
tion of said public school and will greatly impair the proper and 
effective instruction of the pupils there enrolled and will gravely 
endanger the health, safety, and welfare of the children there 
enrolled." 

Petitioners aver they a re  parties aggrieved within the mean- 
ing of the statute, c. 366, S.L. 1955, G.S. 115-179. They pray 
for  a n  vrder enjoining the Board f rom enrolling and permitting 
the applicant to attend the designated school. 

Similar petitions seeking the same relief were filed by J. E. 
Turner ,  Jr. and others with respect to each of the other five 
children who had been reassigned by the Board. 

Upon the  filing of the petitions, Judge Preyer  gave notice to 
petitioners and the Board tha t  a hearing would be held on 29 
August 1957. 

The Board filed: (1) a motion to dismiss the appeal for  tha t  
(a )  the parties named were not "persons aggrieved," and hence 
were not permitted to appeal, and (b )  appeals could only be 
taken f rom orders made on specific applications ; ( 2 )  answers to 
each ~f the petitions seeking io enjoin the Board f rom enrolling 
the named children. The answers allege the Board acted in good 
fai th in complying with the assignment statute. 
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At the time fixed for the hearing, counsel for appellants and 
for the Board announced that they were ready to proceed. 
Counsel for appellants requested the court not to consider a t  
that time the motion of the Board to dismiss or the demurrer 
ore t enus  then made. 

The court proceeded with the hearing, found as a fact that 
the Board acted in good faith in the performance of the duties 
imposed on it  by law. I t  concluded that the assignment statute 
was constitutional, that Turner, Strunks, and Cudworth were 
not parties aggrieved under the statute, and that appeals could 
only be taken by an aggrieved party from a ruling on a specific 
application, and for that reason the attempted appeal was in- 
effective. He declined to issue an order restraining the Board 
from assigning the named children and declined to enjoin pend- 
ing the hearing of this appeal. 

Appellants-petitioners excepted and appealed. 

J .  J .  Shields f o r  petitioner appellants. 
Robert  F. Moselegi and W e l c h  Jordan f o r  respondent appellee. 

RODMAN, J. Four errors are assigned: (1) Hearing the 
motion to dismiss; (2) granting the motion to dismiss the 
appeal; (3) refusal to issue the restraining order prayed for ;  
and (4) refusal to issue a restraining order pending the hearing 
of this appeal. 

The date for the hearing was fixed at  the request of appellants. 
This date was seven days after the petitions were filed seeking 
mandatory injunctions. At the time fixed for the hearing ap- 
pellants announced their readiness to proceed, with knowledge 
of the motion to dismiss, filed two days prior to the hearing and 
five days after the filing of the petitions for mandatory injunc- 
tions. The motion to dismiss sought no affirmative relief. I t  
was a mere statement of the reasons why the parties seeking 
orders from the court were not entitled to call on the court to 
act. G.S. 1-581 has no application to the factual situation here 
presented. Collins v. H i g h w a y  Corn., 237 N.C. 277, 74 S.E. 2d 
709 ; Harr i s  v. Board o f  Educat ion,  217 N.C. 281, 7 S.E. 2d 538. 

Is the motion to dismiss the appeal soundly hased? The his- 
tory of the assignment statute, the reasons given by its sponsors 
for its enactment, the interpretation given to it by the Advisory 
Committee on Education appointed pursuant to legislative direc- 
tion, the language of the statute, and judicial interpretation are 
all in accord. Each suggests an affirmative answer. 

History of the statute: North Carolina, since the beginning 
of the present century, has consistently pursued a policy of 
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providing better educational facilities for  all of its children. 
Illustrative: c. 1046, S.L. 1953, authorizing the issuance of 
$50,000,000 in bonds to provide funds to assist in construction 
of school buildings; c. 1156, S.L. 1953, appropriating in excess 
of $120,000,000 per year for  public education. These appropri- 
ations were materially supplemented by local funds. Our law 
a t  that  time was mandatory that  the different races should be 
educated in separate schools but without discrimination in favor 
of either race. Art. IX, s. 2, Constitution of 1875. This policy 
of separation for  educational purposes had been accepted as 
constitutional since the decision in Plessg v. Ferguson, 163 U.S. 
537, 41 L.Ed. 256. 

The decision in the Segregation Cases (Brown v. Topeka) 347 
U.S. 483, 98 L.Ed. 873, 74 S.Ct. 686, 38 A.L.R. 2d 1180, an- 
nounced on 17 May 1954, immediately created problems for 
North Carolina. How could our declared purpose of providing an  
education for our children be effectively pursued? To help in 
finding an answer to this question, Governor Umstead, a staunch 
advocate of public education, on 10 August 1954, appointed a 
committee "to study the effects of the decision of the Supreme 
Court of the United States of May 17, 1954, dealing with racial 
segregation in the public schools and make recommendations as 
to how the problems arising therefrom might be met." This com- 
mittee was composed of seventeen distinguished citizens of 
North Carolina. Both races were represented. The recognition 
given to public schools, higher education, industry, agriculture, 
the legal profession, and communications and public information 
is apparent from a casual examination of committee member- 
ship. 

Governor Umstead died in the fall of 1954. The committee 
made its report to Governor Hodges. The report was unanimous. 
It was filed 30 December 1954. It was promptly made available 
to the Legislature which convened in January 1955. The com- 
mittee, having declared its belief in the desire of the people of 
the State to provide for the public education of their children in 
a legaI manner. said: "The Committee is of the opinion that 
the enrollment and assignment of children in the schools is by its 
very nature a local matter and that  complete authority over 
these matters should be vested in the county and city board of 
education. With such authority local school boards could adopt 
such plans, rules and procedures as their local conditions might 
require. The Committee finds that  public school problems differ 
widely throughout North Carolina and that  there is even a wide 
variation of problems and conditions within counties themselves. 
As these problems unfold and develop from month to month and 
from year to year local school administrative units could move 
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to meet each problem as  i t  arises if such units are  given com- 
plete authority over the matters referred to above. We, there- 
fore, recommend that  the General Assembly of North Carolina 
enact the necessary legislation to transfer complete authority 
over enrollment and assignment of children in public schools and 
on school buses to the county and city boards of education 
throughout the state." 

The committee recommended that  the Legislature authorize 
a continuing study of the problem. 

The 1955 Legislature gave its approval to the report by en- 
acting the assignment statute and providing for a committee of 
seven to continue the study. Acting pursuant to legislative di- 
rection, Governor Hodges appointed a committee of seven, known 
as the North Carolina Advisory Committee on Education. 

That Committee made a report 5 April 1956. It recommended 
that  all school units "1. Recognize that  there is no law com- 
pelling the mixing of the races. 2. Recognize that  since the 
Supreme Court decision there can be no valid law compelling 
the separation of the races in public schools. 3. Declare that  
initial assignments to schools will be made in accordance with 
what the assigning unit (or officer) considers to be for  the best 
interest of the child assigned, including in its consideration, resi- 
dence, school attended during the preceding year, availability of 
facilities, and all other local conditions bearing upon the wel- 
fare  of the child and the prospective effectiveness of his school." 

Further touching on the assignment statute, the Committee 
said: "It may well be that  before the people of North Carolina 
will give the necessary support to an  honest trial of the assign- 
ment plan they will need to be assured of escape possibilities 
from intolerable situations-assured that  no child will be forced 
to attend a school with the children of another race in order to 
get an education and assured, second, that  if a public school 
situation becomes intolerable to a community, the school or 
schools in that  community may be closed. To achieve these ob- 
jectives there must be some changes in the North Carolina Con- 
stitution and some legislative enactments based thereon." 

It recommended the calling of a special session of the General 
Assembly in the summer of 1956. On 23 July 1956 the Advisory 
Committee on Education filed its second report. The report was 
addressed to Governor Hodges, Lt. Governor Barnhardt, and 
Mr. Larry I. Moore, speaker of the House of Representatives. 
I t  contained proposed bills to be submitted to a special session 
of the General Assembly to accomplish the general purpose de- 
clared in its report of April 1956. 

Among the bills proposed was a bill amending the assignment 
statute of 1955 which had then been incorporated in the 1955 
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supplement to our Consolidated Statutes as Art. 21, G.S. 115-176, 
115-179. A comparison of the original with the amended statute 
demonstrates the purpose t o  make the statute conform to prac- 
tical application in the operation of the schools. The 1955 act 
used the words "enroll" and "enrollment." These words were 
changed to conform to the school practice to "assign" and 
"assignment." The 1955 act required the enrollment or assign- 
ment of each child in an  administrative unit to a school within 
that  administrative unit. This was modified to permit assign- 
ment to a school outside of the administrative unit, a need in 
part  suggested by I n  re Ass ignment  of School Children, 242 N.C. 
500, 87 S.E. 2d 911. Provision was made for the original mass 
assignment of children without the formality of a hearing and 
with notice given personally or by publication where children 
would attend during the coming year but with the right re- 
served to apply for a reassignment to another school. 

The report of the Committee became known as "The Pearsall 
Plan." The Committee issued a bulletin entitled "The Pearsall 
Plan to Save our Schools." I t  lists legislative recommendations 
made by i t  and says with respect to the Assignment Act: "This 
bill would make certain clarifications in the present Assign- 
ment Act which was enacted by the 1955 Session of the General 
Assembly." 

The same document contains a series of questions and answers 
designed t o  pin point the Committee's recommendations and the 
reasons underlying its recommendations. We quote pertinent 
questions and answers: "1. What is the purpose of this Pro- 
g ram? A. It is an  effort to preserve North Carolina's Public 
School system . . . 5. If the people approve this program will 
my child be forced to attend school with a member of another 
race? A. Emphatically No. 6. Is  this whole thing an effort 
to  defy the U. S. Supreme Court? A. I t  is not defiance. I t  is a n  
attempt to stay within that  decision, even though a great major- 
ity of our citizens disapprove the Supreme Court's ruling . . . 8. 
Did the U. S. Supreme Court say that  my child has to go to 
school with a member of another race? A. No. 9. What did i t  
say, in effect? A. Only that  we cannot deny admission of a 
child to a public school solely on the basis of race. 10. If con- 
ditions in my child's public school become intolerable, what 
happens? A. Your school board can order an election ; or 15% 
of the people in your school unit can ask for an  election on sus- 
pending it. If the school is closed, i t  can later be reopened by 
vote of the people in the same manner. 11. Suppose children of 
another race are  assigned to the school attended by my child and 
I object? What remedy will I have? A. Your child can be 
reassigned to another public school provided one is reasonably 
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available, or, if one is not available, you can withdraw your 
child from school. Then you may send your child to private 
school." 

The interpretation here given is clear: If a parent is dis- 
satisfied with the operation of the school because of the assign- 
ment of another pupil to that school, his remedy is to request 
reassignment of his child, not to appeal the assignment of the 
other pupil. 

The Circuit Court of Appeals for the Fourth Circuit, in Car- 
son v. Board of Education of McDowell County, 227 F. 2d 789, 
reiterated the conclusion that a child could not, solely because 
of color be denied the right to attend a public school. I t  also 
took note of the assignment statute, c. 366, S.L. 1955, and held 
that an adequate administrative remedy for each child to assert 
his rights as declared in the Segregation Cases, supra. This 
decision was noted with approval in the April 1956 report of 
the Advisory Committee. 

The history of the statute, we think, shows that the "person 
aggrieved" permitted to appeal from a decision of a school 
board assigning a child is the child assigned or some one acting 
in behalf of that child. 

The interpretation given to proposed legislation by the depart- 
ment proposing it, as well as the interpretation by the depart- 
ment responsible for its administration, is helpful to a court 
when it  is called upon to interpret legislative language. Cannon 
v. Maxwell, 205 N.C. 420, 171 S.E. 624; Corp. Corn. v. R. R., 
185 N.C. 435, 117 S.E. 563; Comrs. v. Davis, 182 N.C. 140, 108 
S.E. 506; 50 Am. Jur. 274; Southern Statutory Construction, 
3rd Ed., Secs. 5003-4. 

To give the statute the interpretation claimed by appellants 
would be contrary to the declared intent of the committee which 
recommended its passage and would raise grave question as to 
its constitutionality. Gibson v. Board of Public Instruction of 
Dude County, 246 F. 2d 913; School Board of City of Newport 
News, Va. v. Atkins, 246 F. 2d 325 ; School Board of Charlottes- 
ville, Va. v. Allen, 240 F.  22 59; Orleans Parish School Board 
v. Bush, 242 F. 2d 156. 

The language of the statute is clear with respect to the right 
to apply for a reassignment. That right is limited to the parent, 
guardian, or person standing in loco parentis to the child seek- 
ing reassignment. G.S. 115-178. Notice of the Board's decision 
must be given applicant or his parent. No notice is required to 
be given to the parents of other children; they are not parties 
to the hearing; they are not entitled to notice of the Board's 
decision. 



N. C.] FALL TERM, 1957. 42 1 

IN RE APPLICATION FOR REASSIGNMENT. 

The statute, G.S. 115-179, grants "any person aggrieved by 
the final order" the right to appeal within ten days of the date 
of the order. Appellants insist that they are "persons aggrieved" 
and therefore entitled to appeal. We do not agree. 

The words "party aggrieved" with respect to the right to 
appeal have been in our statute since 1868, G.S. 1-271. The 
phrase has been defined on a number of occasions and has been 
applied in a multitude of cases. "An aggrieved party is one who 
has been injuriously affected by the act complained of, one who 
has thereby suffered an injury to  person or property. 3 C.J.S. 
350, 1 C.J. 973. Websters' International Dictionary defines an 
aggrieved party as one 'adversely affected in respect of legal 
rights.'" James v. Denny, 214 N.C. 470, 199 S.E. 617; "The 
party aggrieved, in statutes of this character, is the one whose 
legal right is denied," Summers v. R. R., 138 N.C. 295; "And a 
'party aggrieved' is one whose right has been directly and in- 
juriously affected by the action of the court." Freelnan v. 
Thompson, 216 N.C. 484, 5 S.E. 2d 434; "A person is . . . 
aggrieved, in the legal sense, when a legal right is invaded by 
the act complained of . . ." American Surety Co. v. Jones, 51 
N.E. 2d 122 (Ill.) ; ". . . 'aggrieved' refers to a substantial 
grievance, a denial of some personal or property right or the 
imposition of a burden or obligation." In  re  Appeal of Town of 
Greenfield, 73 N.W. 2d 580 (Wisc.) ; Gregg v. Williamson, 246 
N.C. 356, 98 S.E. 2d 481; Queen City Coach Co. v. Carolina 
Coach Co., 237 N.C. 697, 76 S.E. 2d 47; Canestrino v. Powell, 
231 N.C. 190, 56 S.E. 2d 566; Gill v. McLean, 227 N.C. 201, 41 
S.E. 2d 514; In  re  Estate of Suskin, 214 N.C. 219, 198 S.E. 661; 
Summerlin v. Morrisey, 168 N.C. 409, 84 S.E. 689; Faison v. 
Hardy, 118 N.C. 142; Watkins v. Grier, 224 N.C. 334, 30 S.E. 
2d 219; Recreation Com. v. Barringer, 242 N.C. 311, 88 S.E. 
2d 114. 

Applicants who were reassigned were entitled to attend one 
of the schools provided by the State for the education of its 
youth. Children of appellants were likewise entitled to attend 
one of the schools provided by the State. Neither had a right to 
prescribe the manner in which the other should be educated. To 
say that the parent of every child has a right to challenge the 
assignment of another child because the assignment is not in the 
best interest of his child or to challenge the right for any of the 
other reasons provided by statute would, for all practical pur- 
poses, make the administration of the public school system an 
utter impossibility. We think the Legislature did not intend 
to give a broader connotation to the words "person aggrieved" 
as used in this statute than has heretofore been given to similar 
words. We conclude that "person aggrieved" as used in this 



422 IN T H E  SUPREME COURT. [247 

IN RE APPLICATION FOR REASSIGNMENT. 

statute means the person who makes application for the par- 
ticular child for reassignment. 

What is the character of the proceeding authorized by statute 
for the reassignment of a pupil? We think the question is 
answered by this quotation from Joyner  v. Board o f  Educat ion,  
244 N.C. 164, 92 S.E. 2d 795: "The question is settled by the 
statutes governing the enrollment of pupils in the public schools 
of North Carolina and, in the opinion of the Court, they do not 
authorize the institution of class suits upon denial of an appli- 
cation for enrollment in a particular school. . . . Therefore, this 
Court holds that an appeal to the superior court from the denial 
of an application made by any parent, guardian or person 
standing in loco parentis to any child or children for the ad- 
mission of such child or children to a particular school, must 
be prosecuted in behalf of the child or children by the interested 
parent, guardian or person standing in loco parentis to such 
child or children respectively and not collectively.'' That case 
clearly and definitely interprets the statute to the effect that 
consideration of applications for reassignment must be made 
individually and not e n  masse and appeals heard de  novo.  If the 
appeal is to be heard de  novo as the statute provides, every rea- 
son given for individual hearings in the first instance applies 
with equal force to the hearing on appeal. Appeals are not 
intended to settle generalities. They deal with rights of in- 
dividual students. 

I t  will be noted that the students whose assignments are 
here challenged by appellants have been assigned to different 
schools. Some are in elementary school; some, in high school; 
some, in junior high school. Patently the same questions a re  
not involved in each instance. Even if appellants were parties 
aggrieved, i t  is manifest that the appeal here attempted does 
violence to the principles enunciated in the Joyner  case. We 
adhere to the interpretation then given to the statute. 

In effect that was the interpretation placed on the statute in 
Carson v .  Board o f  Educat ion  of McDowell C o m t y ,  supra,  re- 
ferred to approvingly by the Advisory Committee on Education. 

For each of the reasons given we conclude that Judge Preyer 
was correct in dismissing appellants' attempted appeal from 
the Board. 

Since there was nothing pending before the court and the 
petitioners alleged no invasion of any rights of theirs, i t  follows 
that the court was correct in denying injunctive relief sought. 
The judgment is 

Affirmed. 

PARKER, J., concurs in result. 
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C. J. MOORE, JR.  v. DAVE HUMPHREY 

(Filed 10 January,  1958) 

1. Judgments 8 27b- 
A void judgment is one lacking some essential element, such a s  

jurisdiction, and may be ignored or treated a s  a nullity a t  any  time. 

2. Judgments § 27d- 
An irregular judgment is one entered contrary to the procedure and 

practice allowed by law in some material respect, and may ordinarily 
be set aside on motion in the cause. 

3. Judgments § 27c- 
An erroneous judgment may be corrected solely by appeal. 

4. Claim and Delivery § 5- 
The sureties on plaintiff's undertaking in claim and delivery a r e  

parties of record, and a defendant who recovers judgment against the 
plaintiff is entitled to summary judgment against plaintiff's sureties 
in  accordance with the s tatute  and the terms of the bond. 

5. Same- 
While ordinarily judgment for  defendant in claim and delivery 

should provide first for  the return of the property with damages for  
i ts  deterioration and detention, where the parties stipulate tha t  the 
property cannot be returned, such provision i s  neither necessary nor 
appropriate. 

6. Trial § 5%- 
A stipulation of the parties is a judicial admission and binding on 

them. 

7. Same: Claim and Delivery 5 5- 

The sureties in  plaintiff's undertaking in claim and delivery a re  
bound by stipulations entered into between plaintiff and defendant 
and by admissions in the pleadings in that  action, there being no con- 
tention t h a t  plaintiff's attorneys were not authorized to make the 
stipulations and admissions. 

8. Pleadings § 25%- 
An admission in a pleading is a s  effectual a s  if the fact admitted 

were found by a jury, and is binding upon the pleader even though 
the admission is  not introduced in evidence. 

9. Trial § 39- 
The verdict of the jury may be given significance and interpreted 

by reference to  the pleadings, the facts  in evidence, the admissions 
of the parties and the charge of the court. 

10. Appeal and Er ror  8 35- 
Where the charge of the court is not in the record, it  will be pre- 

sumed t h a t  the court correctly instructed the jury on every principle 
of law applicable to the facts. 
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11. Claim and Delivery 5-When property cannot be returned, plain- 
tiff's sureties are liable for its value a t  time of wrongful seizure. 

Where in claim and delivery proceedings the pleadings, stipulations, 
and verdict establish that  plaintiff's seizure of the pro erty under his 
conditional sales contract was wrongful, that  plaintiff could not re- 
turn the property, and that  the value of the property a t  the time of 
its seizure was in a designated sum, judgment against the sureties on 
plaintiff's undertaking for the stipulated value of the property a t  the 
time of seizure is  not irregular, damages sustained by defendant as the 
result of the wrongful seizure and detention of the property being in 
excess of this amount. 

APPEAL by J. B. Hunt, Jr., and Patty Penn Hunt, movanta, 
from order of Bickett, Resident Judge, entered October 5, 1957, 
in Chambers. From WAKE. 

Judge Bickett's order denied the motion made September 13, 
1957, by the Hunts, sureties on plaintiff's $12,000 undertaking in 
claim and delivery proceedings, to vacate and set aside, insofar 
as i t  related to  and affected them, the judgment signed by Judge 
Carr a t  June Civil Term, 1957, after a contested jury trial. 

These events preceded the entry of said judgment: 

On October 4, 1955, when plaintiff commenced this action, he 
obtained (1) an order extending the time for filing complaint, 
and (2) an order, in claim and delivery proceedings, for the 
seizure of property then in possession of defendant. In his 
affidavit, plaintiff set forth, inter alia, that he was the owner 
and entitled to the immediate possession of the property by 
virtue of a contract between plaintiff and defendant; that de- 
fendant wrongfully detained possession thereof; and that the 
value of the property was $6,000. 

To obtain said order for the seizure of the property, plain- 
tiff was required to give and did give a $12,000 undertaking, 
with J. B. Hunt, Jr., and Patty Penn Hunt as  sureties, which, 
after recitals, contained these provisions, viz.: 

"Now, therefore, and in consideration of the taking of said 
property, or any part thereof, by the Sheriff or other lawful 
officer of said county, by virtue of the said affidavit and the 
requisition thereon endorsed, we, the undersigned, hereby under- 
take and become bound to the defendant in the sum of TWELVE 
THOUSAND (12,000) DOLLARS, for the prosecution of this action 
by the said plaintiff, for the return of the property to the de- 
fendant, with damages for its deterioration and detention, if 
such return is adjudged and can be had, and, if for any cause 
return cannot be had, for the payment to the defendant of such 
sum as may be recovered against the plaintiff for the value of 
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the property a t  the time of the seizure, with interest thereon 
as damages for such seizure and detention." 

The property was seized and taken from defendant on or about 
October 11, 1955; and, upon defendant's failure to file an 
undertaking for the return thereof to him, the sheriff de- 
livered the property so seized to plaintiff. 

The complaint was filed October 24, 1955; and the answer, 
which alleged a counterclaim, was filed December 16, 1955. The 
respective pleadings, in substance, contained these allegations, 
viz. : 

Plaintiff alleged: "3. That on or about September 9, 1953 
the plaintiff and defendant entered into a contract under the 
terms of which the plaintiff agreed: to give the defendant pos- 
session of a certain moveable building described as 'A Little 
Moore,' which was located a t  2116 Hillsboro Street, Raleigh, 
North Carolina, and certain apparatus and equipment described 
in said ins t rument  that was then located in said build in^: to 
give and convey to the defendant absolute title to said building 
and apparatus, whenever, w i t h i n  five years and s i x  and two-  
th i rds  m o n t h s  f r o m  date o f  said ins t rument ,  the defendant should 
have paid, pursuant to the terms of said instrument the sum of 
$10,000, with payments due each month after date thereon in 
the sum $150.00 each and every month. And the defendant 
agreed under the terms of said instrument, that, in considera- 
tion of having possession as therein provided and the plaintiff's 
premises therein contained, he would pay the said money as 
aforesaid ; that should he default and not make payments under 
the terms of said instrument, he would return the building, 
equipment and apparatus to the plaintiff in the  same condition 
as the building, equipment and apparatus was in w h e n  he took 
possession o f  t h e m ,  that is to say as of September 9th 1953." 
Except as to the words italicized, defendant admitted the said 
allegations of plaintiff's said paragraph 3. 

Plaintiff alleged and defendant admitted: "4. That, pur- 
suant to the terms of the written contract, the defendant took 
possession of said building and apparatus described, and con- 
tinued to hold and enjoy possession of same from about the 9th 
day of September 1953 until on or about the 11th day of Oc- 
tober 1955." (Note: The written contract is not in the record.) 

Thereupon, plaintiff alleged that defendant was in default in 
respect of stipulated payments and that, "under the terms of 
said contract the property, fixtures and moveable building as 
enumerated in the contract reverts to the plaintiff." Plaintiff's 
prayer for relief was that he be adjudged the owner of said 
property and entitled to possession thereof; also, that he re- 
cover damages (1) on account of defendant's loss or removal 



426 IN T H E  SUPREME COURT. [247 

of certain equipment, and (2) on account of alleged deteriora- 
tion of the building, fixtures and equipment while in defendant's 
possession. 

Answering, defendant denied that  he was in default or other- 
wise had breached the contract, averring that  he had made all 
payments due under an  amended schedule agreed upon and 
adopted by the parties. 

As a counterclaim, defendant alleged that  by reason of plain- 
tiff's wrongful seizure and detention of said property, he had 
suffered substantial damages consisting of three items, (1) 
$5,000 damages, the reasonable cost and value of the improve- 
ments, repairs and additions defendant had made to said prop- 
erty, (2) $19,200 damages, "lost profits which could have been 
reasonably expected during the balance of the contract," and 
(3) $2,100 damages, the amount he had paid on account of the 
total agreed purchase price of $10,000. 

Defendant's prayer for relief was that  plaintiff recover 
nothing by his action; and "that the defendant have and recover 
of the plaintiff and his bondsmen" the said sums of $5,000, 
$19,200, and $2,100, respectively, to compensate him on account 
of his said alleged damages. 

Plaintiff filed no reply to defendant's counterclaim. 
A t  the trial by Judge Carr and a jury a t  June Civil Term, 

1957, i t  was stipulated and agreed by counsel for plaintiff and 
defendant as follows : 

"(1) That the property seized by the plaintiff cannot be re- 
turned to the defendant; (2) that  the value of the property a t  
the time of the seizure was $5422.89." 

The issues submitted to and answered by the jury are set 
forth in Judge Carr's judgment, which judgment is a s  follows: 

"This cause coming on to be heard before his Honor, Leo 
Carr, Judge presiding, and a jury, and the issues submitted to 
the jury having been answered as follows : 

"1. Did the defendant breach the contract and lease, a s  alleged 
in the complaint? Answer : No. 

"2. What damage, if any, has plaintiff sustained for equip- 
ment lost or mislaid by defendant? Answer :- 

"3. Did the plaintiff breach the contract and lease, a s  alleged 
in the answer and counterclaim? Answer: Yes. 

"4. What damage, if any, has defendant sustained by reason 
of plaintiff's taking and withholding the building and property? 
Answer: As to improvements on property-$3300.00; for re- 
fund for money paid $800.00; for loss of profits-$2890.00- 
this answer reduced by agreement of defendant to $1400.00. 

"It is ORDERED, ADJUDGED AND DECREED that  the plaintiff 
was not a t  the time of the commencement of this action, or a t  
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any time since, entitled to possession of the personal property 
claimed by the plaintiff and seized by him in claim and delivery 
proceedings in this action; and that  the taking possession of 
said property and every part  thereof by the plaintiff was 
wrongful and unlawful; 

"The parties plaintiff and defendant having stipulated that  
the plaintiff cannot return the property seized to the defendant 
and that  the value of the property a t  the time of the seizure was 
$5422.89 ; 

"IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED that the 
defendant have and recover, jointly and severally, from the 
plaintiff, C. J. Moore, Jr . ,  and his bondsmen, J. B. Hunt, Jr.,  
and Patty Penn Hunt, the sum of $5422.89. 

"IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 
defendant have and recover of the plaintiff, C. J. Moore, Jr . ,  the 
sum of $77.11 ; 

"IT IS FURTHER ORDERED that  the plaintiff pay the costs of 
this action to be taxed by the Clerk." 

Plaintiff excepted to said judgment, gave notice of appeal, 
was allowed fifty days to serve case on appeal, and appeal bond 
was fixed a t  $100. However, the appeal was not perfected. 

On August 22, 1957, defendant caused execution to be issued 
against plaintiff and his sureties. Thereafter (date undisclosed), 
the Sheriff of Wake County served said execution on the sureties. 
On September 13, 1957, the said sureties, represented by counsel 
who had not appeared a t  said trial, filed their said motion, 
asserting therein that  said judgment "was void, or irregular, 
or both void and irregular," as against the movants, to wit, 
the said sureties. Defendant in apt  time replied to said motion. 
By agreement, the motion was heard by Judge Bickett, Resident 
Judge, in Chambers, on October 5, 1957. 

Judge Bickett's order denied said motion. He made no find- 
ings of fact. There was no request that  he do so. 

Movants excepted to Judge Bickett's order and appealed. 
"The only exception is to the Order signed by Bickett, J." 

Smith, Leach, Andemon & Dowett for  J. B. Hunt, Js'., and 
Patty Penn Hunt, movants, appellants. 

Hawis,  Poe & Cheshire fo r  defendant, appellee. 

BOBBITT, J. The judgment attacked by appellants was en- 
tered by Judge Carr a t  June Civil Term, 1957, a t  the conclu- 
sion of a contested jury trial. It was based on the  verdict, on 
the stipulations and on plaintiff's $12,000 undertaking, ad- 
mittedly signed by the Hunts as sureties. 
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Plaintiff's appeal was not perfected. If the judgment was 
erroneous, that  is, based upon an  erroneous application of 
legal principles to the established facts, i t  could be corrected 
only by this Court on appeal or on certiorari. Mills v. Richard- 
son, 240 N.C. 187, 81 S.E. 2d 409, and authorities cited. 

This appeal presents this question: Is  the judgment, on the 
face of the record, void or irregular, insofar as i t  relates to 
and affects the sureties on plaintiff's $12,000 undertaking, as 
asserted by appellants? Judge Bickett's answer was "No." 
We agree. 

The distinction between void, irregular and erroneous judg- 
ments was stated by Merrirnon, C.J., in Carter v. Rountree, 109 
N.C. 29, 13 S.E. 716, a s  follows: "A void judgment is one that  
has merely semblance, without some essential element or  ele- 
ments, a s  when the Court purporting to render i t  has not juris- 
diction. An irregular judgment is one entered contrary to the 
course of the Court -contrary  to the method of procedure and 
practice under i t  allowed by law in some material respect; a s  
if the Court gave judgment without the intervention of a jury 
in a case where the party complaining was entitled to a jury 
trial and did not waive his right to the same. Vass v. Building 
Association, 91 N.C. 55; McKee v. Angel, 90 N.C. 60. An  errone- 
ous judgment is one rendered contrary to law. The latter can- 
not be attacked collaterally a t  all, but i t  must remain and have 
effect until by appeal to a Court of Errors  i t  shall be reversed 
o r  modified. An irregular judgment may ordinarily and gen- 
erally be set aside by a motion for the purpose in the action. 
This is so because in such case the judgment was entered con- 
t r a ry  to the course of the Court by inadvertence, mistake or  
the like. A void judgment is without life or force, and the 
Court will quash it on motion, or ex mero motu. Indeed, when 
i t  appears to be void, i t  may and will be ignored everywhere, 
and treated as  a mere nullity." (Our Italics.) Stafford v. Gal- 
lops, 123 N.C. 19, 31 S.E. 265; Moow v. Packer, 174 N.C. 665, 
94 S.E. 449; Dufer v. Brunson, 188 N.C. 789, 125 S.E. 619; 
Dail v. Hawkins, 211 N.C. 283, 189 S.E. 774; Simms v. Sampson, 
221 N.C. 379, 20 S.E. 2d 554; Mills v. Richardson, supra. See 
McIntosh, N.C.P.&P., Secs. 651, 652 and 653. 

The judgment was not void, for the court had jurisdiction of 
the subject matter and of the parties. As to the subject 
matter, there is no question or  contention. As to the parties, 
it is well settled that  sureties on the defendant's undertaking 
in claim and delivery proceedings, within the limits of their 
obligation, a re  parties of record. Panel Co. v. Ipock, 217 N.C. 
375, 8 S.E. 2d 243; Long v. Meares, 196 N.C. 211, 145 S.E. 7 ;  
Wallace v. Robinson, 185 N.C. 530, 532, 117 S.E. 508, and cases 
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cited. Moreover, it is stated by Hoke, J. (later C. J.), and sup- 
ported by the authorities he cited, "that their principal, the 
defendant in the case, is their duly constituted agent having 
power to bind them by compromise or adjustment. of the matter, 
in any manner within the ordinary and reasonable purview and 
limitations of the action, and to have the same evidenced, se- 
cured, and enforced by judgment and final process in the cause." 
Wallace v. Robinson, supra. 

The rule so established and declared as  to sureties on de- 
fendant's undertaking applies equally to sureties on plaintiff's 
undertaking. Council v. Averett, 90 N.C. 168; Insurance Co. v. 
Da,vis, 74 N.C. 78. 

Too, i t  is well settled that, upon determination of the action 
as  between the principals, the prevailing party is entitled to 
a summary judgment against the sureties in accordance with 
the statute and the terms of the bond. Trust Co. v. Hayes, 191 
N.C. 542, 132 S.E. 466; Council v. Averett, supra; Harker v. 
Arendell, 74 N.C. 85 ; Insurance Co. v. Davis, supra. 

We consider now the several contentions advanced by ap- 
pellants to support their position that  the judgment is irregu- 
lar, bearing in mind the definition of an irregular judgment 
quoted above. 

Ordinarily a judgment drafted in accordance with the statute 
and the terms of the bond would provide, first, for the return 
of the property, with damages for  its deterioration and deten- 
tion. In  Trust Co. v. Hayes, supra, and McCormick v. Crotts, 
198 N.C. 664, 153 S.E. 152, cited by appellants, the judgment, 
on appeal, was held erroneous because i t  did not so provide. 
Here, the judgment was not erroneous in this respect; for, in 
view of the stipulation that  the property could not be returned, 
such provision in the judgment was neither necessary nor appro- 
priate. Council v. Averett, supra. The distinction is drawn in 
Hall v. Tillman, 103 N.C. 276, 9 S.E. 194. Also, see Randolph v. 
McGowans, 174 N.C. 203, 93 S.E. 730. 

Where the property is returned, as in Hall v. Tillman, supra, 
the limit of the liability of the sureties on the bond is the amount 
of damages for the deterioration and detention of the property, 
and until the amount of such damages is determined by verdict 
or by agreement there is no basis for judgment against the 
sureties. See also, Trust Co. v. Hayes, supra. I n  Hall v. Till- 
man, supra, the sureties contended, as here, that  the judgment 
rendered against them was irregular and void. However, i t  
seems that  the sureties appealed from the first judgment ren- 
dered against them; and whether the judgment was void, ir- 
regular or erroneous was not discussed in the opinion. It is 
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further noted that  in Trust Co. v. Hayes, supm, the error was 
corrected on appeal from the first and only judgment. 

Too, where the property cannot be returned, a s  in Grifitil 
v. Richmond, 126 N.C. 377, 35 S.E. 620, the limit of the  liability 
of the sureties on the undertaking is the value of the property 
a t  the time of the seizure, with interest thereon as  damages for 
such seizure and detention; and, until the amount thereof is 
determined by verdict or by agreement, there is no basis for 
judgment against the sureties. In  Grifith v. Richmond, supra, 
the error was corrected on appeal. 

Where facts are  stipulated, they are  deemed established as 
fully as  if determined by the verdict of a jury. Church Con- 
ference v. Locklear, 246 N.C. 349, 355, 98 S.E. 2d 453, and cases 
cited; Edwards v. Raleigh, 240 N.C. 137, 81 S.E. 2d 273, and 
cases cited. A stipulation is a judicial admission. As such, "It 
is binding in every sense, preventing the party who makes it 
from introducing evidence to dispute it, and relieving the 
opponent from the necessity of producing evidence to estab- 
lish the admitted fact." Stansbury, North Carolina Evidence, 
Sec. 166. 

Appellants contend: "The judgment, insofar as i t  purports 
to be based on the stipulation of counsel for plaintiff and coun- 
sel for defendant is void as to the makers of this motion for the 
reason that  they did not expressly or by implication authorize 
plaintiff or plaintiff's counsel to sign said stipulation in their 
behalf and have not in any way ratified or approved his act." 
The cases cited in support of this statement are  simply to the 
effect that  "an attorney-at-law has no authority to compromise 
his client's case, or to consent to a judgment which will be bind- 
ing on his client, founded upon such compromise, unless . . . 
specially authorized so to do by his client." Morgan v. Hood, 
Cornr. of Banks, 211 N.C. 91, 189 S.E. 115; Bath v. Nornzan, 226 
N.C. 502, 39 S.E. 2d 363. I t  is unnecessary to consider to what 
extent a stipulation relating to specified facts may be distin- 
guished from a consent judgment fixing the ultimate rights 
and liabilities of the parties. Here there is no contention or sug- 
gestion that  the counsel who represented plaintiff a t  the trial 
were not fully authorized by plaintiff to make and enter into 
the stipulations. 

It is well settled that  sureties in claim and delivery pro- 
ceedings are  bound by a consent judgment based on the prin- 
cipal's agreement. The rule is stated by Smith, C. J., in Coun- 
cil v. Averett, supra, as follows: "The plaintiff prosecutes his 
own action, and the sureties assume responsibility for whatever 
may be legitimately and bona fide adjudged against their prin- 
cipal, who alone is the manager of his action, and by whose 
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conduct of i t  they must abide. His right to compromise in 
preference to hazarding the results of a n  inquiry into the value 
of the goods before a jury cannot be questioned. nor is a judg- 
ment thus rendered any less binding on the sureties. This the 
sureties agree to pay, and the summary judgment against them 
also was entirely correct and proper." Robbins v. Killebrezu, 
95 N.C. 19, 24; McDonald v. McBryde, 117 N.C. 125, 23 S.E. 
103; Nimocks v. Pope, 117 N.C. 315, 23 S.E. 269; Wallace v. 
Robinson, supra; Long v. Meares, supra. A fo r t io~ i ,  the sure- 
ties a re  bound by stipulations of fact, made and entered into 
by plaintiff a t  the trial, relating to a particular phase of the 
case. 

Even so, appellants assert that  the facts established by the 
verdict and by the stipulations are insufficient to support the 
judgment. The contention is that  "the vital and determinative 
issue of whether plaintiff was the owner and entitled to the 
possession of the property seized in the claim and delivery pro- 
ceeding was not submitted to the jury or otherwise determined." 

"A fact  essential to the plaintiff's cause of action need not 
be proved if i t  is alleged in the complaint and admitted in the 
answer. (Citations) The admission is as  effectual as  if the 
fact admitted were found by a jury, and such fact is to be taken 
as  true for all purposes connected with the trial. (Citations) 
This is so even though the admission is not introduced in  
evidence. (Citations)" Wells v. Clayton, 236 N.C. 102, 72 S.E. 
2d 16. 

The essential nature of the contract between plaintiff and 
defendant was that  of conditional sale. Admittedly, the prop- 
erty was sold and delivered by plaintiff to defendant; and, 
unless defendant had defaulted on his payments on account of 
the purchase price, or otherwise had violated the terms of the 
contract, defendant was entitled to possession of the property 
under the terms of the contract alleged by plaintiff. The jury's 
answers to the first and third issues, findings that  defendant 
had not breached the contract, as  alleged by plaintiff, but that  
plaintiff had breached the contract, as  alleged by defendant, 
established that  defendant, in accordance with the terms of 
the contract, was legally entitled to possession of the property 
a t  the time of the seizure and that  the seizure was wrongful. 

We advert now to appellants' contention that  the judgment 
does not follow the theory of the pleadings and of the verdict. 
"It is the rule with us . . . that  a verdict may be given signifi- 
cance and correctly interpreted by reference to the pleadings, 
the facts in evidence, admissions of the parties, and the charge 
of the court." Stacy, C. J., in Jernigan v. Jernigan, 226 N.C. 
204, 37 S.E. 2d 493; Hutchins v. Davis, 230 N.C. 67, 52 S.E. 2d 



432 I N  THE SUPREME COURT. [247 

MOORE V .  HUMPHREY. 

210; Wynne v. Allen, 245 N.C. 421, 96 S.E. 2d 422, and cases 
cited. Since Judge Carr's charge was not included in the 
record, i t  is presumed that  the jury was instructed correctly on 
every principle of law applicable to the facts. White v. Laceg, 
245 N.C. 364, 96 S.E. 2d 1 ;  Hatcher v. Clayton, 242 N.C. 450, 
88 S.E. 2d 104. Moreover, the evidence adduced a t  the trial was 
not included in the record. Hence, the record does not disclose 
the status of the property on October 24, 1955, when the com- 
plaint was filed, or on December 16, 1955, when defendant's 
pleading was filed. 

It appears that  the building, "A Little Moore," was con- 
structed and equipped for use solely as a restaurant. It appears 
further that  the seizure thereof destroyed defendant's ability 
to continue the operation of his restaurant therein. The dam- 
ages he alleged, by way of counterclaim, did not arise out of any 
independent relationship between plaintiff and defendant ; but 
the alleged damages were directly and proximately caused by 
plaintiff's wrongful seizure of the building. 

Interescing questions, but no answers, are  suggwted by the 
record. Had plaintiff disposed of the property before the com. 
plaint or before the answer and counterclaim were filed? If 
so, had plaintiff sold i t  or leased i t  to a bona fide purchaser or 
ressee, for  value, whose rights had priority over the rights of 
defendant under the contract? If so, any assertion by defendant 
of his right to recover actual possession would have been futile 
It is quite plain that  Judge Carr  had "a little more'' informa. 
tion than the record before us discloses. 

We cannot accept appellants' contention that  the judgment 
does not follow the theory of the pleadings and of the verdict. 
Indeed, the damages assessed were those found to have been 
proximately caused by plaintiff's wrongful seizure and deten- 
tion of the property; and, while less in amount, were the items 
of damages alleged by defendant. 

There remains for consideration appellants' contention that  
defendant was not entitled to recover against the sureties be- 
cause he did not seek to recover the property itself or in lieu 
thereof its value but alleged damages on account of plaintiff's 
breach of contract. In  this connection, i t  must be kept in mind 
that  the breach alleged by defendant consisted solely of plain- 
tiff's wrongful seizure and detention of the property. 

The property having been seized under claim and delivery 
and delivered to plaintiff, the plaintiff, together with his sureties, 
were required to account to defendant for its value a t  the time 
3f seizure. Credit Corp. v. Saunders, 235 N.C. 369, 70 S.E. 2d 
176, and cases cited. Here the judgment against the sureties 
was for such amount. 
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The property was taken from defendant and delivered to 
plaintiff on or about October 11, 1955. Plaintiff was enabled to 
obtain such immediate possession solely because the appallanta 
signed his $12,000 undertaking as sureties. Hence, the sureties 
enabled plaintiff wrongfully to seize the property and to dis- 
pose of it in some undisclosed manner. Under the explicit terms 
of the bond, if the property had been returned, the sureties were 
liable for damages for its deterioration and detention. It would 
seem anomalous if the sureties were allowed to escape liability 
for damages for its detention because plaintiff, in breach of his 
contract with defendant, disposed of the property for his own 
purposes and so could not return it. 

I t  is noted that plaintiff's undertaking, signed by appellants, 
was drawn in the language of G.S. 1-475. Prior to the Act of 
1885 (Laws of 1885, Ch. 50, Sec. I ) ,  the statute required that 
the condition of plaintiff's undertaking be "for the prosecution 
of the action, for the return of the property to the defendant, if 
return thereof be adjudged, and for the payment to him of such 
sum as may, for any  cause, be recovered against the plaintiff. 
. . ." (Our i t aks . )  Code of 1883, Sec. 324. The said Act of 
1885, by amendment of the prior statute, adopted the phrase- 
ology now emboaied in G.S. 1-475. Apparently, the purpose of 
the Act of 1885 was to limit the liability of the sureties to the 
value of the property a t  the time of seizure. It is also noted that 
G.S. 1-230, which antedates the Act of 1885, provides in perti- 
nent part:  "If the property has been delivered to the plaintiff, 
and the defendant claims a return thereof, judgment for the 
defendant may be for a return of the property, or for the value 
thereof in case a return cannot be had, and damages f o r  taking 
and withholding the same." (Our italics.) The foregoing would 
seem to support the view that, if the property is wrongfully 
seized and detained by plaintiff and cannot be returned, the 
liability of the sureties is for such damages as  defendant may 
recover from plaintiff on account of such wrongful conduct, 
not  exceeding the value of the  property. 

However, we need not resolve the questions of law suggested 
in  he two preceding paragraphs. If Judge Carr erred in his 
application of the law to the facts as established by the verdict 
and by the stipulations, his judgment was erroneous. In 
such case, i t  could be corrected only by this Court on appeaI 
from the judgment and not by motion in the cause interposed 
subsequent to adjournment of the trial term. Mills v .  Richard- 
son, supra; Burrell v. Trans fer  Co., 244 N.C. 662,94 S.E. 2d 829. 

In their motion, appellants assert that they were advised by 
plaintiff that he had given notice of appeal from the judgment 
and was taking steps to perfect the appeal. Suffice to say, the 
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appeal was not perfected. Appellants saw fit to rely upon plain- 
tiff, their principal, by becoming sureties for him and there- 
after  by committing to him the management of the trial and all 
subsequent proceedings. We are  not concerned on this appeal 
with the status of affairs as between the sureties and the plain- 
tiff. See McDonald v. McBryde, supra. 

It is noteworthy that  the cases cited by appellants deal 
largely with the correction of erroneous judgments on appeal 
therefrom. The facts in Simms v. S a m p s o n ,  supra, a case in- 
volving an  irregular judgment, readily distinguish that  de- 
cision from the present case. 

Since we hold the judgment is not irregular, i t  is unnecessary 
to consider whether appellants acted with reasonable prompt- 
ness and have a meritorious defense, prerequisites to setting 
aside an  irregular judgment. Simms v. Sampson, supra; D u f f e r  
v. Brunson, supra. 

The order of Judge Bickett is affirmed. 
Affirmed. 

MRS. ELIZABETH PEARSON, WIDOW OF CARL A. PEARSON, DE- 
CEASED, (EMPLOYEE) V. P E E R L E S S  FLOORING COMPANY (EM- 
PLOYER), TEXTILE INSURANCE COMPANY (CARRIER) ; MOORE 
DRY KILN COMPANY (EMPLOYER), A N D  STANDARD ACCIDENT 
INSURANCE COMPANY (CARRIER). 

(Filed 10 January ,  1958) 

1. Master and Servant I 55d- 
Where i t  appears by the record tha t  the court, a f te r  a full review 

of the evidence, adopted the findings of fact  made by the Industrial 
Commission a s  its own a s  fully a s  if set out in the judgment, and found 
t h a t  such findings were supported by evidence and that  they were cor- 
rect, objection tha t  the court failed to review the evidence and make 
i ts  own findings in regard to jurisdictional facts  is not supported by 
the record. 

2. Same- 
What  was the contract between the parties and the facts  in regard 

to their relationship and the dealings between them are  questions of 
fac t  upon which the Commission's findings a re  conclusive when sup- 
ported by evidence; whether upon such facts the relationship between 
the parties was tha t  of master and servant or employer and independent 
contractor is  a question of law reviewable by the  courts. 

3. Master and Servant I 3 9 b F a c t s  held t o  support conclusion tha t  me- 
chanic supervising installation of kiln was employee and not independ- 
en t  contractor. 

Findings to the effect tha t  the seller of materials for  the construction 
of dry kilns recommended upon the purchaser's request a n  expert 
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mechanic to supervise their installation under contractual agreement 
t h a t  such mechanic should be considered an employee of the  purchaser, 
t h a t  the purchaser paid such mechanic compensation a t  a stipulated 
sum per hour, plus board and transporation, t h a t  the purchaser fur-  
nished all materials and labor to assist the mechanic, t h a t  the me- 
chanic could perform his work only during the hours the labor so fur-  
nished was  available, with facts  supporting the inference tha t  the 
purchaser could discharge the mechanic a t  any time for  any reason, 
and t h a t  the mechanic was merely supervising the installation of the 
kilns because the purchaser had no foreman with sufficient experience 
and skill to supervise the installation in accordance with the plans and 
specifications furnished by the seller, are held to support the legal 
conclusion t h a t  the mechanic was an employee of the purchaser rather  
than a n  independent contractor. 

4. Master and Servant § 4a- 
A person contracting to do certain work who reserves the right to 

control the manner o r  method of performance and who is  responsible 
to the employer solely a s  to  the result is a n  independent contractor; 
while if the employer retains the r ight  of control with respect to the 
manner or method of doing the work, the relationship of employer and 
employee obtains regardless of whether such control is exercised or not. 

APPEAL by defendants Peerless Flooring Company and Tex- 
tile Insurance Company, its compensation insurance carrier, 
from Rousseau, J., March 11, 1957, Civil Term, GUILFORD, 
Greensboro Division. 

Compensation claim by the widow of Carl A. Pearson. Pear- 
son was fatally injured by accident while supervising the in- 
stallation of two drv kilns for and on the  remises of Peerless 
in High Point, N. c. 

The hearing commissioner, based on his findings of fact, 
made these ~ ~ i - i ~ l ~ s i o n s  of law: (1) Moore was not subject to the 
Act, having less than five employees regularly employed in the 
same business or establishment in North Carolina, G.S. 97-2 (a)  ; 
(2) Peerless was subject to the Act, but Pearson was an in- 
dependent contractor, not an employee of Peerless. The hear- 
ing commissioner's award dismissed plaintiff's claim "for lack 
of jurisdiction." 

On plaintiff's appeal, the full Commission vacated and set 
aside the findings of fact, conclusions of law and award of the 
hearing commissioner. In  lieu thereof, the Commission made 
its own findings of fact, conclusions of law and award, to wit:  

"1. That in October 1954 the Peerless Flooring Company of 
High Point, hereinafter called 'Peerless,' and the Moore Dry 
Kiln Company of Jacksonville, Florida, hereinafter called 
'Moore,' entered into written agreements for the purchase of 
equipment for the installation of two dry kilns ; that  the equip- 
ment was purchased by Peerless from Moore; that  such agree- 



436 IN THE SUPREME COURT. 1247 

ments provided, among other things, 'Experienced mechanics 
are available a t  $2.25 per hour ($18.00 per day), plus board 
and transportation from and to Jacksonville, Florida. If you 
(Peerless) desire and request, we (Moore) will recommend 
such mechanic to superintend the installation of equipment. It 
is understood and agreed, however, that this mechanic is to 
be your (Peerless') employee and that we (Moore) have no lia- 
bility or responsibility in connection with his employment'; 
that this contract between Peerless and Moore is by this refer- 
ence made a part o f  this f inding the same as if herein fully 
rewritten; that shortly after the execution of this contract, 
Mr. J. A. Johnson, Secretary and Treasurer and General Man- 
ager of Peerless Flooring Company, who executed said contract 
on behalf of Peerless, requested Moore to contact an experi- 
enced mechanic to supervise the installation of the kilns; that 
thereupon Moore communicated Johnson's request to Carl A. 
Pearson, who was an experienced mechanic in the installation 
of dry kiln equipment, and sent Pearson a copy of the plans and 
specifications of the installation. (Our italics) 

"2. That Pearson reported a t  High Point a t  the Peerless Com- 
pany on or about November 7, 1954 and advised Mr. Johnson 
that he was ready to begin the installation of the kilns; that 
Johnson advised the deceased that Peerless would furnish the 
deceased with men or anything else that he needed in the in- 
stallation and advised the deceased to call upon Peerless for any 
of his needs concerning the installation; that Peerless did not 
place the deceased upon its payroll, make social security or in- 
come tax deductions, or otherwise treat him as an employee on 
its records. 

"3. That Mr. Johnson, acting for Peerless, employed an inde- 
pendent contractor, E. E. Younts, a corporation, to secure men 
to assist the deceased in the installation of the kilns; that the 
work of E. E. Younts was to be paid for by Peerless on the basis 
of cost plus ten percent; that the deceased did not start  upon the 
installation of the kiln equipment for approximately two days 
after his arrival in High Point, because the necessary material 
had not arrived from Moore; that after the necessary material 
arrived, the deceased undertook the supervision of the installa- 
tion of the kilns, said installation being done by employees of 
E. E. Younts and also on occasion by employees of Peerless, when 
the deceased advised that additional workers were needed in the 
installation; that such employees would only work for a few 
minutes or for the day or as they were requested by the de- 
ceased; that the deceased supervised the work of all such em- 
ployees engaged in the installation, including the employees of 
E. E. Younts. 
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"4. That on the first Monday following the beginning of the 
installation of the kiln equipment, the deceased submitted to Mr. 
Johnson a bill or statement for $171.50, which was for board 
and room, travel, and compensation; that Johnson advised the 
deceased that  Peerless could not pay him the requested amount, 
inasmuch as  part  of this time was spent in waiting for  the equip- 
ment during which time the deceased performed no labor for 
Peerless; that there followed a communication between Mr. 
Johnson and Moore, or its representative, which resulted in a 
compromise settlement, under the terms of which Peerless paid 
the deceased $105.75 for travel, room and board. and compensa- 
tion for services, and Moore paid the deceasei, or his estate $65.00 
for room and board and compensation for the time that  the de- 
ceased had been in High Point before the material arrived a t  
Peerless and the installation of the kilns was commenced. 

"5.  That during the course of the installation of the kilns, 
Mr. Johnson observed the progression of the work several times 
each day as  he made his regular and customary rounds of the 
Peerless plant; that on one occasion, Johnson made a suggestion 
to the deceased concerning the work of installing the kilns, such 
suggestion concerning the routing of a pipe line being changed 
from the location called for in the plans and specifications pro- 
vided by Moore ; that  Johnson suggested to the deceased that  i t  
might be possible to change the line to another location and the 
deceased stated that the only way that  he would make any change 
would be to draw out a drawing and send it to Moore a t  Jack- 
sonville for its approval; that the deceased then made such a 
drawing, which was submitted by Mr. Johnson and the deceased 
to Moore, and Moore advised that i t  was satisfactory to proceed 
per the deceased's drawing. 

"6. That while supervising the installation of the kilns, the 
deceased worked full work days during the time that  Peerless 
was open and the employees of Peerless and E. E. Younts were 
present; that  the deceased reported to no one a t  Peerless when 
he started and stopped work and kept his own time and records. 

"7. That the deceased, a t  the time of his death, was an em- 
ployee of Peerless Flooring Company, having been employed to 
supervise the installation of two dry kilns; that  he was paid for 
his time on an hourly basis plus a lump sum for room and board, 
such pay being paid by the Peerless Flooring Company, except 
the two days which were paid for by Moore by reason of the fact 
that i t  had not furnished the equipment on schedule; that  the 
deceased was subject to discharge by Peerless; that  he worked 
the regular hours of other Peerless employees assisting him, 
which employees were selected by the Peerless Flooring Com- 
pany; that  there was no special skill required in the installation 
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of the dry kilns, approximately fifty Percent of all dry kiln 
equipment sold by Moore being installed by its customers with- 
out the assistance of a trained mechanic such as  deceased; that  
there was no written contract between Peerless and the de- 
ceased, although there was a written contract between Peerless 
and Moore, as  set out in Finding of Fact No. 1. 

"8. That on November 19, 1954 the deceased sustained an 
injury by accident arising out of and in the course of his employ- 
ment by the Peerless Flooring Company, resulting in his imme- 
diate death. 

"9. (Re: Facts relevant solely to the liability of Moore.) 
"10. (Re: Plaintiff's status as sole dependent, entitled to full 

amount of compensation payable.) " 
In its conclusions of law, the Commission held that  Moore was 

subject to the Act under the provisions of G.S. 97-13 (b)  but that  
Pearson was the employee of Peerless, not of Moore. The Com- 
mission awarded compensation to plaintiff, based upon its fact- 
ual findings and legal conclusions to the effect that  Pearson's 
death arose out of and in the course of his employment by Peer- 
less. 

Peerless and its carrier appealed to the superior court upon 
exceptions to designated findings of fact, conclusions of law and 
the award. Their basic position was and is that  the Industrial 
Commission had no jurisdiction because of plaintiff's failure to 
establish the existence of an employer-employee relationship be- 
tween Peerless and Pearson. 

Moore and its carrier also appealed to the superior court; but 
their exceptions to the findings of fact and conclusions of law 
of the Commission are not relevant to this appeal. 

Judge Rousseau, "having reviewed and considered the tran- 
script of testimony and other evidence and matters contained in 
the record in this cause, and having reviewed and considered 
the Findings of Fact and Conclusions of Law of the Full North 
Carolina Industrial Commission, and the Court being of the 
opinion that  the Findings of Fact made by the Full North Caro- 
lina Industrial Commission are supported by competent evi- 
dence and are correct, (with exception noted below) . . . and that  
the Conclusions of Law of the Full North Carolina Industrial 
Commission based upon said Findings of Fact are correct, (with 
the exception noted below) . . . and that the said award of the 
Full North Carolina Industrial Commission shonld be affirmed," 
entered judgment: (1) that  "each and every one of the excep- 
tions and assignments of error" of Peerless and its carrier "be 
and hereby are  denied and overruled"; that  "each and every 
one of the Findings of Fact and Conclusions of Law of the Full 
North Carolina Industrial Commission be and hereby is in all 



N. C.] FALL TERM, 1957. 439 

respects approved and expressly adopted by the Court a s  fully 
a s  if set forth verbatim in this judgment" (with the exception 
noted below), and that  "the award of the Full North Carolina 
Industrial Commission filed on November 8, 1956, allowing the 
plaintiff compensation as  ordered in said award (against Peer- 
less and its carrier) be and hereby is in all respects affirmed." 

The exceptions indicated by parentheses above related to 
Moore's appeal. While no award was ever made against Moore 
and its carrier, Judge Rousseau's judgment set aside the full 
Commission's findings of fact and conclusions of law to the effect 
that  Moore was subject to the Act and dismissed plaintiff's claim 
a s  to Moore and its carrier "for that  the North Carolina Indus- 
trial Commission has no jurisdiction over claim against said de- 
fendants." 

Peerless and its carrier excepted to said judgment and ap- 
pealed. 

King, Adams, Kleemeier & Hagan for plaintiff, appellee. 
Sapp & Sapp for defendants Peerless Flooring Company and 

Textile Insurance Company, appellants. 
Smith, Moore, Smith, Schell & Hunter for  defendants Moore 

Dry Kiln Company and Standard Accident Insurance Company, 
appellees. 

BOBBITT, J. The judgment as  to Moore and its carrier is final. 
Plaintiff did not appeal. Cf.  Willingham v. Rock & Sand Co., 240 
N.C. 281, 82 S.E. 2d 68. Moreover, plaintiff, in his brief, says: 
"There is no evidence which could possibly support the conclu- 
sion that  Pearson was an employee of Moore." 

This appeal relates solely to plaintiff's claim as  against Peer- 
less and its carrier. If Pearson was the employee of Peerless, as  
plaintiff contends, the death was compensable. If Pearson was 
not the employee of Peerless, but an  independent contractor, as  
appellants contend, the Industrial Commission had no jurisdic- 
tion and the proceeding should be dismissed. Admittedly, Peer- 
less and its employees were subject to the Act. The crucial ques- 
tion is whether the employer-employee relationship existed as  
between Peerless and Pearson. 

Appellants insist that  Judge Rousseau should have, but did 
not, make independent findings of fact relevant to the contro- 
verted jurisdictional question, citing Hart v. Motors, 244 N.C. 
84, 92 S.E. 2d 673, and Aylor 2). Barnes, 242 N.C. 223, 87 S.E. 
2d 269, which cite, inter alia, Avcock v. Cooper, 202 N.C. 500, 
163 S.E. 569, and Francis v. Wood Turning Co., 204 N.C. 701, 
169 S.E. 654. These cases support the view that  when a defend- 
ant-employer challenges the jurisdiction of the Industrial Com- 
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mission, "the findings of fact made by the Commission, on which 
its jurisdiction is dependent, are  not conclusive on the Superior 
Court, and . . . said court has both the power and the duty, on 
the appeal of either party to the proceeding, to consider all the 
evidence in the record, and find therefrom the jurisdictional 
facts, without regard to the finding of such facts by the Com- 
mission." Aycock v. Cooper, supra. I t  is noted that  Har t  v. Mo- 
tors, supra, and Francis v. Wood Turning Co., supra, relate to  
whether the injured party was an employee; that  Aylor v .  
Barnes, supra, relates to whether the injured employee, within 
the meaning of G.S. 97-36, was a resident of this State and en- 
titled to compensation on account of an  accident in Virginia; 
and that  Aycock v. Cooper, supra, relates to whether the em- 
ployer had less than five employees regularly employed in his 
business within this State. 

Yet, in a series of cases where the controverted jurisdictional 
question was whether the injured party was an  employee or  an  
independent contractor, this Court appears to have based deci- 
sion on the rule applicable to non-jurisdictional questions, which, 
a s  stated in Lassiter v. Telephone Co., 215 N.C. 227, 230, 1 S.E. 
2d 542, is a s  follows: "It is established in this jurisdiction that  
the findings of fact made by the Industrial Commission, if sup- 
ported by competent evidence, are conclusive on appeal and not 
subject to review by the Superior Court or this Court, although 
this Court may have reached a different conclusion if i t  had been 
the fact finding body." See Scott v. Lumber Co., 232 N.C. 162, 
59 S.E. 2d 425 ; Cooper v. Ice Co., 230 N.C. 43, 51 S.E. 2d 889; 
Creighton v. Snipes, 227 N.C. 90, 40 S.E. 2d 612; Graham v. 
Wall, 220 N.C. 84, 16 S.E. 2d 691 ; Cloninger v. Bakery Co., 218 
N.C. 26, 9 S.E. 2d 615. 

Whether the facts found by the Commission are  supported by 
competent evidence, McCraw v. Mills, Inc., 233 N.C. 524, 64 
S.E. 2d 658, and whether the facts found by the Commission 
support the legal conclusion that  the injured party was a n  em- 
ployee, Smith v. Paper Co., 226 N.C. 47, 36 S.E. 2d 730, and 
Hayes v. Elon College, 224 N.C. 11, 29 S.E. 2d 137, and Beach v .  
McLean, 219 N.C. 521, 14 S.E. 2d 515, are  reviewable by the 
court a s  questions of law. 

In  Beach v. McLean, supra, Barnhill, J. (later C. J.), in a n  
analysis of the extent to which the courts were bound by the 
Commission's finding and conclusion that  the injured party was 
an  employee of the corporate defendant, says: " (1) what were 
the terms of the agreement-that is, what was the contract be- 
tween the parties ; and, (2) what relationship between the par- 
ties was created by the contract-was i t  tha t  of master and 
servant or that  of employer and independent contractor? The 
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first involves a question of fact  and the second is a question of 
law." Again : "The Commission having found the facts in respect 
to the terms and conditions upon which McLean undertook the 
work of dismantling and salvaging the machinery purchased by 
defendant from Superior Yarn Mills, i t  settled the question of 
fact involved in the 'finding' or conclusion as to the nature and 
extent of the contract. Hence, the element of fact  involved in 
the conclusion is settled. Both the court below and this Court 
are  bound thereby. The only question presented is the legal 
status of McLean under the contract. The Commission's conclu- 
sion in this respect is reviewable." (Here the injured party was 
employed by McLean; and the crucial question was whether Mc- 
Lean was an independent contractor or an agent of the corporate 
defendant. 

The cases cited above (except Lassiter v. Telephone Co.) turn  
on whether plaintiff was an employee; but none prior to Aylor v. 
Barnes, supra, cites either Az~cock v. Cooper, supra, or Francis 
v. Wood Turning Co., supra. While the rule announced in those 
cases was not applied in the intermediate cases, apparently 
there was no express reconsideration or discussion of i ts  sound- 
ness. Even so, in the case before us, we need not undertake to 
reconcile or  to resolve the apparent conflict in the cited decisions. 

The record, fairly interpreted, does not show that  Judge Rous- 
seau failed to consider the evidence and make his own findings 
of fact therefrom. Indeed, the stronger inference is that  he did 
so. Certainly, if he considered the findings of fact of the Com- 
mission correct, and his judgment so states, the rule contended 
for by appellants would not require a mere rephrasing of essen- 
tially the same factual findings in order to demonstrate that  the 
findings made by him were his own rather than an  approval of 
the Commission's findings because supported by some competent 
evidence. 

The record shows that  Judge Rousseau, after  a full review of 
the evidence, found not only that  the findings of fact of the Com- 
mission were supported by competent evidence but that  they 
were correct. He adopted the findings of fact made by the Com- 
mission as his own "as fully as  if set forth verbatim in this 
judgment." The phraseology of the judgment, quoted above, 
takes on special significance when considered in the light of the 
fact that  Peerless and its carrier, in their "proposed findings of 
fact, conclusions of law, and judgment" had specifically brought 
to Judge Rousseau's attention that  i t  was "the duty of this Court 
to find the facts from the evidence herein" and to base the court's 
legal conclusions on such findings. 

Unquestionably, the record discloses that  the findings of fact, 
made by the Commission and also by Judge Rousseau, are  sup- 
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ported by ample competent evidence. The only remaining ques- 
tion is whether the facts so established support the legal con- 
clusion that  Pearson was an employee rather than a n  independ- 
ent contractor. Smith v. Paper  Co., supra. 

In  Hayes v. Elon College, supra, Barnhill, J. (later C. J.), 
citing many cases, discusses the distinction between an "em- 
ployee" and an  "independent contractor." Too, he sets forth a 
number of elements which ordinarily tend to identify either the 
employee relationship or the independent contractor relation- 
ship. He adds: "The presence of no particular one of these in- 
dicia is controlling. Nor is the presence of all required. They are  
considered along with all other circumstances to determine 
whether in fact there exists in the one employed that  degree of 
independence necessary to require his classification as independ- 
ent contractor rather than employee." 

In  subsequent cases, including Smith v. Paper Co., supra, Scott 
v. Lumber Co., supra, and Cooper v. Ice Co., supra, both the 
general principles relating to the respective reiationships and 
the incidents of each are set forth and need not be repeated. 

These indicia established by the findings of fact, tend to sup- 
port the view that  Pearson was an  employee, viz.: 

1. According to their written contract, the equipment and 
materials were sold by Moore to Peerless, f.o.b., Jacksonville, 
Florida. While Moore agreed to furnish and did furnish "com- 
plete plans and specifications recommended for the construction 
of kiln buildings and installation of equipment," the installation 
was to be made by Peerless. 

2. If desired and requested by Peerless, Moore agreed to rec- 
ommend an  experienced mechanic "to superintend the installa- 
tion of equipment." But, i t  was agreed, if Peerless engaged the 
services of a mechanic recommended by Moore upon request 
by Peerless, "this mechanic is to be your (Peerless') employee." 

3. At the request of Peerless, Moore recommended Pearson; 
Pearson's compensation was $2.25 per hour plus board and 
transportation from and to Jacksonville. As pointed out in Hayes 
v. Elon College, supm, "doing a specified piece of work a t  a fixed 
price or for a lump sum or upon a quantitative basis," ordinarily 
is incident to  the relationship of independent contractor ; but, 
as stated by Larson, Workmen's Compensation Law, Vol. 1, Sec. 
44.33, "Payment on a time basis is a strong indication of the 
status of employment." 

4. Pearson was not free to employ assistants or to purchase 
materials. All materials were provided by Peerless ; and all labor, 
that  of the employees of Younts, an  independent contractor, and 
that  of its regular employees, was provided by Peerless. Free- 
dom to select such assistants as he may think proper ordinarily 
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is incident to the relationship of independent contractor. Hayes 
v. ELon College, supm. 

5. Ordinarily, the selection of one's own time for the perform- 
ance of his work is incident to the relationship of independent 
contractor. Hayes v. Elon College, supra. But Pearson could 
perform his work only during the hours when the employees of 
Peerless or of Younts were available. 

6. Peerless had the right to discharge Pearson. Appellants 
contend: "The test is whether or not Pearson was subject to 
discharge solely because he adopted one plan over the other for 
the installation of the dry kilns." I t  may be fairly inferred that  
Pearson, employed on an hourly wage plus board and transpor- 
tation basis, had no legal right to remain a t  this job until the 
installation was completed; and i t  would appear that  Peerless 
had the right to discharge him for any reason or no reason, 
without obligation other than payment of his agreed wages for 
the number of hours he worked plus board and transportation 
expense. 

7. If Peerless had had in its regular employment a mechanic 
or  construction foreman with sufficient experience and skill to 
supervise the installation in accordance with the plans and speci- 
fications therefor furnished by Moore, unquestionably his status 
as  employee would not have been altered by the fact that  Peer- 
less reposed in him the responsibility of directing and supervis- 
ing the installation. Under the circumstances here disclosed, 
there would seem little, if any, difference between the status of 
such employee and the status of one specially employed (Pear- 
son) to perform such services. 

"An independent contractor is one who exercises an inde- 
pendent employment, and contracts to do specified work for an- 
other by his own methods without subjection to the control of 
his employer, except as to the result of his work. His one indis- 
pensable characteristic is that  he contracts to do certain work, 
and has the right to control the manner or method of doing it. 
The test to be applied in determining whether the relationship 
of the parties under a contract for the performance of work 
is that  of employer and employee, or that  of employer and inde- 
pendent contractor is whether the party for whom the work is 
being done has the right to control the worker with respect to 
the manner or method of doing the work, as distinguished from 
the right merely to require certain definite results conforming 
to the contract. If the employer has the right of control, i t  is 
immaterial whether he actually exercises it. (Citations omit- 
ted)" Ervin, J., in Scott a. Lumber Co., supra. ". . . and i t  is not 
material a s  determinative of the relationship whether the em- 
ployer actually exercises the right of control. (Citations omit- 
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ted)" Devin, C. J., in Hinkle v. Lezington, 239 N.C. 105, 79 
S.E. 2d 220. 

We attach no particular significance to the fact that Johnson 
was often present as the work progressed. Naturally, as the 
secretary-treasurer and general manager of Peerless, he was in- 
terested. Nor do we attach much weight to the fact that Johnson 
suggested a change in plans, which, on the basis of a drawing 
prepared by Pearson, was approved by Moore. 

True, the objectives of Peerless and of Pearaon were identi- 
cal, that is, to make the installation in accordance with the 
Moore plans and specifications. Indeed, it appears that Pearson 
was employed because of his experience and skill in this type of 
work; but the mere fact that Pearson was experienced and 
skilled in the type of work for which he was employed does not 
imply that Peerless had lost its right to control Pearson's con- 
duct during the progress of the work and to intervene if per- 
chance (1) Peerless objected to any instructions given by Pear- 
son to the employees of Peerless or of Younts, or (2) Peerless 
considered the installation as directed by Pearson to be in viola- 
tion of the Moore plans and specifications, or (3) the installa- 
tion as directed by Pearson was objectionable to or interfering 
with the other operations of Peerless. The mere fact that no oc- 
casion actually arose, except the incident mentioned, when Peer- 
less did intervene to exercise its right of control, does not nega- 
tive the existence of its right to do so. 

For the reasons stated, there is no error in the court's con- 
clusion that Pearson was fatally injured by accident arising out 
of and in the course of his employment by Peerless. Indeed, this 
case is strikingly similar to Smith v. Paper Co., supra, where 
the same conclusion was reached. 

We have examined each of appellants' assignments of error. 
Suffice to say, none discloses error deemed sufficient to affect the 
result or to require particular consideration. 

Affirmed. 

STANDARD AMUSEMENT COMPANY, INC. v. R. 0.  TARKINGTON 
AND WIFE, MARY MARSH TARKINGTON (ORIGINAL DEFENDANTS) ; 
AND WAYNE THEATRES. INC.: MAX ZAGER AND MAX ZAGER 
ENTERPRISES (ADDITIONAL DEFENDANTS) 

(Filed 10 January, 1958) 

1. Courts 8 7- 
Where a defendant in a civil action in a municipal-county court files 

a cross-action in which a sum in excess of the jurisdiction of that court 
is demanded, which, under the applicable statute entitles defendant to 
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have the cause transferred to  the Superior Court, Ch. 971, Session 
Laws of 1966, Sec. 4, Rule 25, (c) ,  ( 4 ) ,  the cause is properly trans- 
ferred upon motion, and what  is a proper counterclaim under this 
section is to be determined by the provisions of G.S. 1-137. 

2. S a m e  
Upon proper transfer of a cause from a n~unicipal-county court, the 

municipal-county court is divested of jurisdiction and the Superior 
Court acquires jurisdiction to hear and determine motions in the case 
originally made in the municipal-county court. 

3. S a m e  
The General Assembly has the power to prescribe by statute the 

procedure and grounds for  the removal of causes to the Superior Court 
from courts inferior to the Superior Court. Constitution of North 
Carolina, Art.  IV, Sec. 12. 

4. Assignment § 4- 
The assignee of non-negotiable chose in action takes same subject 

t o  any setroff or counterclaim existing a t  the time or", or before notice 
of, the assignment, though such counterclaim may be used only to the 
extent of defeating the assignee's claim and not for  affirmative relief. 

5. Pleadings 1 10---Original defendant may set up cross-action against 
additional defendants when i t  arises out of plaintiff's claim and is 
necessary t o  a final determination of t h e  controversy. 

The assignee of a lease sued lessees fo r  rent  due thereunder. Lessees 
had the original lessor and intervening assignees joined a s  additional 
parties defendant and filed a counterclaim alleging that  lessees were 
induced to enter into the lease agreement by misrepresentation and 
fraud, resulting in damage t o  lessees in a large amount, which lessees 
pleaded against laintiff in  bar  of recovery and against additional 
defendants for  tRe recovery of the damage alleged, reduced by a n  
amount to be applied to  their unpaid rent. Held:  While wholly irrele- 
vant and independent causes of action between defendants may not be 
engrafted on plaintiff's cause, in the instant case lessees' cross-action 
arises out  of the lease contract sued on by plaintiffs and is so inter- 
woven therewith t h a t  a complete story a s  to one cannot be told with- 
out  telling the essential facts  of the other, and therefore the cross- 
action is authorized by G.S. 1-137 (1) .  

6. Same-- 
G.S. 1-137(1) is broad in i ts  scope and should be liberally construed 

in furtherance of its purpose to permit the trial in one action of all 
causes of action arising out of any one contract or transaction. 

7. Election of Remedies § 2- 
A par ty  must either rescind what  has been done a s  a result of f raud,  

or affirm what has been done and sue for  damages caused by the fraud. 

8. Appeal and Error  § 21- 
An exception to the signing and entry of judgment presents for re- 

view whether the pleadings and admitted facts on which the court 
ruled support the judgment. 

APPEAL by R. 0. Tarkington and wife, Mary Marsh Tarking- 
ton, original defendants, from Rousseau, J. ,  18 February 1957 
Term of GUILFORD, Greensboro Division. 
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Civil action instituted by Standard Amusement Company, 
Inc., plaintiff, in the Greensboro, Guilford County, Municipal- 
County Court, against R. 0. Tarkington and wife, Mary Marsh 
Tarkington, to recover unpaid rents due under a lease agree- 
ment. 

Plaintiff, in its complaint, alleges in substance: Plaintiff is a 
North Carolina corporation with its principal place of business 
in Greensboro, Guilford County, North Carolina. The defendants 
are residents of Edgecombe County, North Carolina. On or about 
22 October 1953 Wayne Theatres, Inc., a North Carolina cor- 
poration, as lessor, and R. 0. Tarkington and wife, Mary Marsh 
Tarkington, as  lessees, entered into a written lease agreement 
by which the lessor demised to the lessees premises known as 
Gay Theatre, with certain personal property therein described in 
the lease, situated in the Town of Gibsonville, Guilford County, 
for a term from 1 November 1953 until 31 October 1957 a t  a 
rental of $150.00 per week payable weekly. The lessees imme- 
diately entered into possession of the demised premises under 
their lease, and since then until now have been in continuous 
possession by virtue of their lease. On or abcut 1 December 
1954 Wayne Theatres, Inc., assigned the lease to Max Zager, and 
on or about 1 March 1956 Max Zager assigned the lease to plain- 
tiff, which is now the owner of the lease, and all rights therein. 
From time to time defendants paid rent to plaintiff's predeces- 
sors in interest, and on 6 March 1956, and from time to time 
thereafter, defendants have made payments of rent under the 
lease to plaintiff, the assignee of the lease. The defendants have 
failed to pay any rent due to plaintiff under the lease since the 
week of 2 July 1956, up to and including the week of 19 Novem- 
ber 1956 (this action was instituted 7 December 1956), and they 
are now in arrears in the payment of rent to plaintiff in the sum 
of $3,000.00. Wherefore, plaintiff prays that it recover from 
them, jointly and severally the sum of $3,000.00. 

R. 0. Tarkington and wife, Mary Marsh Tarkington, filed a 
joint answer in which they admitted their execution of the lease 
agreement, and its terms, as alleged in plaintiff's complaint, 
their entry into possession of the demised prenlises under the 
lease, and their continuous possession since, and that there is 
now due and owing by them under the lease to plaintiff the sum 
of $3,000.00. In their answer they allege they have no knowledge 
of any assignment of the lease by Wayne Theatres, Inc., to Max 
Zager, and of any assignment of the lease by Max Zager to 
plaintiff, and therefore deny the complaint's allegations as to 
such assignments. Defendants further allege in their answer 
they have paid rent from time to time to Wayne Theatres, Inc., 
to Max Zager Enterprises, and to plaintiff, but assert they have 
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no knowledge of plaintiff's predecessors in interest, except as  
above stated, and therefore deny payment of rent by them to 
plaintiff's predecessors in interest. 

The defendants in their answer then alleged a cross-action 
against Wayne Theatres, Inc., Max Zager and Max Zager En- 
terprises, in which in substance they alleged: On or about 1 
October 1953 the defendants, and their son, Erwin 0. Tarking- 
ton, met Max Zager in the Town of Burlington for the purpose 
of discussing a lease of Gay Theatre in the Town of Gibsonville. 
At that  time Gay Theatre was owned by the Gibsonville Devel- 
opment Company, Inc., which had leased i t  to Wayne Theatres, 
Inc. The defendants, their son, and Max Zager drove to the 
office of a Mr. Owen of the Gibsonville Development Company, 
Inc., where a conference was held with Mr. Owen on the subject 
of reducing the monthly rent of Wayne Theatres, Inc. After a 
brief discussion of the rent Mr. Owen and Max- Zager left the 
office. They returned in 10 or 15 minutes, and told the Tarking- 
tons an  agreement had been reached in respect to the rent pay- 
able by Wayne Theatres, Inc. Thereafter the Tarkingtons and 
Max Zager left Mr. Owen's office, and drove to a parking space, 
and parked, to continue discussions of the lease of Gay Theatre. 
Mary Marsh Tarkington asked Max Zager if their property 
would be subject to liability for rent in the event the proposed 
operation of Gay Theatre by them should not be profitable. Max 
Zager assured them that  he would reduce the rental payments 
to an amount that  the operation could afford to pay, and that  
their other property would not be subject to liability for pay- 
ment of rent. While discussing the proposed lease R. 0. Tark- 
ington asked Max Zager if there was a drive-in theatre nearby, 
or words to that  effect, and he replied No, and that  was to their 
advantage, or words to that  effect, though he well knew a drive- 
in theatre, known as Bon Air Theatre, was in operation 2% to 3 
miles from Gay Theatre, that  such representation was false, and 
was made for the purpose of inducing defendants to enter into 
a lease agreement of Gay Theatre. During the discussions as to 
the lease Max Zager told the defendants Gay Theatre was doing 
twice the business they were doing in the Town of Aulander, and 
presented for their inspection certain figures purporting to show 
operating receipts by Gay Theatre of $500.00 to $600.00 a week, 
or more, though he knew such representations were false, and he 
made them for the purpose of inducing defendants to enter into 
a lease agreement of Gay Theatre. Acting in reliance on such 
false representations the defendants entered into the lease agree- 
ment of Gay Theatre, and in its operation have incurred heavy 
losses. Max Zager was acting as the duly authorized agent, or 
principal, for Wayne Theatres, Inc., in respect to the lease 
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negotiations, and i t  is believed he is the principal stockholder 
and real party in interest in Wayne Theatres, Inc., and in Stand- 
a rd  Amusement Company, Inc., the plaintiff, and owns a con- 
trolling interest in Max Zager Enterprises. That defendants by 
such false representations have been damaged in the sum of 
$25,000.00. Wherefore, the defendants pray that  -the pIaintiff 
recover nothing from them, and that  they recover $25,000.00 
from Wayne Theatres, Inc., and Max Zager reduced by a n  
amount to be applied to their unpaid rent. 

Upon motion of the defendants, Wayne Theatres, Inc., Max 
Zager and Max Zager Enterprises were made parties defendant 
by the judge of the Greensboro, Guilford County, Municipal- 
County Court, who ordered copies of the summons, defendants' 
cross-action, and his order to  be served upon them. 

Standard Amusement Company, Inc., the plaintiff, filed a m o  
tion to strike the entire cross-action of the defendants Tarking.  
ton, on the grounds that  the cross-action is irrelevant, immate- 
rial and will prejudice the interest of the plaintiff in the trial. 
that  i t  is sham and frivolous, and is not pleaded in good faith, 
and that  i t  fails to allege facts sufficient to constitute a defense 
to plaintiff's cause of action. 

Max Zager, individually, and trading as Max Zager Enter- 
prises, made a special appearance and moved the court to dis- 
miss the cross-action of the defendants Tarkington against him 
and to quash the service of summons upon him, on two grounds : 
One, the court has no jurisdiction over him, or  the alleged cause 
of action against him in the cross-action; two, the cross-action 
exceeds the jurisdiction of the Greensboro, Guilford County, 
Municipal-County Court, and is not pleaded in good faith. 

Wayne Theatres, Inc., made a special appearance, and filed 
a motion identical with that  of Max Zager. 

Whereupon, the Tarkington defendants made a motion to 
remove the case to the Superior Court of Guilford County, 
Greensboro Division, for the reason that  the damages they are  
seeking in their cross-action exceed the jurisdiction of the 
Greensboro, Guilford County, Municipal-County Court. This 
motion coming on to be heard in that  court, the judge thereof 
entered a n  order removing the case to the Superior Court of 
Guilford County, Greensboro Division, for the reason that  i t  
appeared from an  examination of the answer and cross-action 
filed by the defendants Tarkington that  the amount in contro- 
versy exceeded the jurisdiction of the Greensboro, Guilford 
County, Municipal-County Court. To the order of removal 
plaintiff, Wayne Theatres, Inc., and Max Zager objected and 
excepted. 
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The Greensboro, Guilford County, Municipal-County Court 
declined to rule upon the motion of plaintiff to strike the entire 
cross-action in the answer of the defendants Tarkington, and 
plaintiff objected and excepted. 

The Greensboro, Guilford County, Municipal-County Court 
declined to rule upon the motion of Wayne Theatres, Inc., and 
Max Zager to dismiss the cross-action against. them and to 
quash the service of summons upon them, and Wayne Theatres, 
Inc., and Max Zager objected and excepted. 

The motion of plaintiff to strike from the answer of the 
defendants Tarkington the entire cross-action, the separate 
motions of Wayne Theatres, Inc., and of Max Zager, to dismiss 
the cross-action of the defendants Tarkington against them, 
and to quash the service of summons upon them, and the objec- 
tion and exception of the plaintiff and the additional defendants 
to the order removing the case to the Superior Court of Guil- 
ford County, Greensboro Division, was heard by Rousseau, J., 
who entered an  order as  follows: One, the cross-action of the 
defendants Tarkington is not a proper counterclaim, and is not 
pleadable in this action. Two, the cross-action is not a proper 
counterclaim within the requirements and meaning of Section 4, 
Rule 25 (c) , (4) ,  of the Municipal-County Court: Act of 13 May 
1955, so as  to come within the terms and scope of Rule 25, (c) ,  
(4) .  Three, the cross-action seeks recovery from the additional 
defendants of a sum in excess of the jurisdiction of the Greens- 
boro, Guilford County, Municipal-County Court. Four, the 
cross-action constitutes a misjoinder of parties and causes of 
action, and fails to allege a defense to plaintiff's claim. Five, 
plaintiff's motion to strike, and the motions of the additional 
defendants to dismiss should have been granted. Whereupon, 
Judge Rousseau ordered and adjudged that  the cross-action in 
the answer of the defendants Tarkington be stricken, that the 
cross-action of the defendants Tarkington against Wayne 
Theatres, Inc., Max Zager and Max Zager Enterprises be dis- 
missed, and the service of summons upon them be quashed, and 
that  the case be remanded to the Greensboro, Guilford County, 
Municipal-County Court for trial. To the signing and entry 
of this order the defendants Tarkington excepted and appealed 
to the Supreme Court. 

Within thirty days from the date of the entry of this order, 
the defendants Tarkington petitioned this Court for a writ of 
ce~t iorar i  under Rule 4 (a ) ,  (2) ,  Amendments to Rules of Prac- 
tice in the Supreme Court, 242 N.C. 766, t o  review the ruling 
of Judge Rousseau striking the entire cross-action in their 
answer. This Court in conference on 28 August 1957 entered the 
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following order:  "Petition allowed to extent necessary to per- 
mit appellants to perfect their appeal a t  this term." 

Block, Meyland & Lloyd for Plaintif,  Appellee, and for Addi- 
tional Defendant Max Zager, Appellee. 

McDougle, Erwin, Horack & Snepp fo r  Additional Defendant 
Wayne Theatres, Inc., Appellee. 

Daniel R. Dixon fo r  Original Defendants R. 0. Tarkington 
and wife Mary Marsh Tarkington, Appellants. 

PARKER, J. Ch. 971 of the 1955 Session Laws of North Caro- 
lina, which is a n  act amending Ch. 651 of the Public Laws of 
1909, a s  amended, relating to the establishing of a municipal- 
county court in Guilford County, provides in Sec. 3, (c) ,  ( 2 ) ,  
that  the municipal-county court shall have concurrent jurisdic- 
tion with the superior court of civil actions, excepting equity, 
divorce and those wherein title to real property is in controversy, 
wherein the sum demanded, exclusive of interest, does not exceed 
$3,000.00. Sec. 4, Rule 25, ( c ) ,  ( 4 ) ,  of this act provides that  if 
the defendant files in any suit a counterclaim in which a money 
judgment is in good faith sought to be recovered, or in which 
the stated value of property sought to be recovered is beyond 
the jurisdiction of this court, such counterclaim shall, never- 
theless, be a valid and subsisting counterclaim for the amount 
or property alleged, but the action shall be a t  once transferred 
by order of either judge to the regular civil issue docket of the 
Superior Court of Guilford County, Greensboro Division, and 
stand for trial by jury in the usual course, unless the parties 
file a stipulation that  the case shall be placed upon the non- 
jury docket. Sec. 4, Rule 25, ( c ) ,  ( 3 ) ,  of this act provides that  
upon the entry of an  order of transfer, the clerk shall deliver 
all process, pleadings, orders, or other instruments and matters 
constituting the case papers to the Clerk of the Superior Court 
of Guilford County. 

Upon motion of the Tarkington defendants, the Greensboro, 
Guilford County, Municipal-County Court, acting under Sec. 
4, Rule 25, ( c ) ,  ( 4 ) ,  Ch. 971, of the 1955 Session Laws of North 
Carolina, transferred the case to the regular civil issue docket 
of Guilford County Superior Court, Greensboro Division, on 
the ground that  the defendants Tarkington had filed a cross- 
action in which a money judgment is sought to be recovered 
which is beyond the jurisdiction of that  court. 

"As a general rule, i t  is within the constitutional powers 
conferred upon the legislature of a state to provide by statute 
for the removal of causes from one court to another. . . ." 21 
C.J.S., Courts, p. 769. 
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Art. IV, Sec. 12, of the Constitution of North Carolina, vests 
the General Assembly of the State with the power to allot and 
distribute that  portion of the power and jurisdiction of the 
Judicial Department, "which does not pertain to the Supreme 
Court among the other courts prescribed in this Constitution or 
which may be established by law, in such manner as it may 
deem best. . . ." See Edmundson v. Edmundson, 222 N.C. 181, 
22 S.E. 2d 576. 

In  21 C.J.S., p. 783, i t  is said: "Where an  order of removal 
of a cause from one court to another is properly made, the 
former court is thereby divested of jurisdiction and the juris- 
diction of the latter court attaches and the cause proceeds as 
if originally instituted there." 

The case having been properly transferred to the civil issue 
docket of the Guilford County Superior Court, Greensboro 
Division, Judge Rousseau presiding had jurisdiction to hear 
and determine the motions in the case originally made in the 
municipal-county court. 

A study of the answer of the defendants Tarkington shows 
these admissions: One, the execution of the written lease be- 
tween Wayne Theatres, Inc., as lessor, and themselves, as 
lessees, and the terms of the lease, as alleged in the complaint. 
Two, their entry into possession of the demised premises about 
1 November 1953, and their continuous possession since. Three, 
their payment of rent under the lease from time to time to 
Wayne Theatres, Inc., to Max Zager Enterprises and to plain- 
tiff. Four, they are  now in arrears of payment of rent to plain- 
tiff in the sum of $3,000.00. 

Plaintiff alleges Wayne Theatres, Inc., assigned the lease to 
Max Zager about 1 December 1954, and about 1 March 1956 
Max Zager assigned the lease to plaintiff, who is now the owner 
of the lease. Although the defendants Tarkington in their 
answer say they have no knowledge as to these assignments of 
the lease and as  to plaintiff's ownership of the lease, and there- 
fore deny the same, they assert in their brief "the plaintiff in 
the instant proceeding is the sub-assignee of the original lessor, 
and is not an  original party to the lease," and their argument 
in their brief is based on the allegation in the complaint that  
plaintiff is the assignee of the lease. 

It is well settled law in this jurisdiction that when plaintiff, 
according to the allegations of its complaint, became the assignee 
of this lease, a non-negotiable chose in action, i t  took it subject 
to any set-off or other defense which the lessees may have had 
against its assignors based on facts existing a t  the time of, or 
before notice of, the assignment, even though it bought i t  for 
value, and in good faith. G.S. 1-57; Iselin & Co. v. Saunders, 
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231 N.C. 642, 58 S.E. 2d 614, and the numerous cases there 
cited. This Court said in Harr is  v. Burwell, 65 N.C. 584, speak- 
ing of the language of Sec. 55, C.C.P., now set forth in G.S. 1-57, 
which subjects the assignee to any set-off or other defense 
existing a t  the time of, or before notice of, the assignment: 
"This language is as broad as i t  can well be;  so that  a note 
assigned after  i t  is due, a half dozen times, will be subject to 
any set-off or other dcfense that  the maker had against any one 
or all of the assignees a t  the date of the assignment, or before 
notice thereof." The assignor of a non-negotiable chose in 
action cannot confer upon an  assignee a greater right than 
he has. Ricaud v. Alde,rman, 132 N.C. 62, 43 S.E. 543. 

"It is well settled that  in an action by an  assignee, a claim 
in favor of defendant against the assignor can be allowed as 
a set-off, counterclaim, or  reconvention only to the extent of 
the claim sued on, and judgment cannot be rendered against the 
assignee for the excess. Defendant is entitled to use his claim 
defensively, and not offensively. . . ." 80 C.J.S., Set-Off and 
Counterclaim, p. 121. To the same effect 47 Am. Jur., Setoff 
and Counterclaim, p. 756. See McIntosh, N.C. Practice & 
Procedure, 2nd Ed., Vol. I, p. 693. 

Plaintiff alleges that  i t  is the owner as assignee of Max Zager, 
who was an  assignee of Wayne Theatres, Inc., of a written 
lease entered into between the defendants Tarkington, as lessees, 
and Wayne Theatres, Inc., a s  lessor, and sues the lessees for 
unpaid rent. The defendants Tarkington admit in their answer 
they owe plaintiff the exact amount of rent i t  sues for, and file 
a cross-action or counterclaim against Wayne Theatres, Inc., 
Max Zager, and Max Zager Enterprises to recover damages 
from them, to be reduced by an amount to be applied to the rent 
they owe plaintiff, upon the alleged ground that  they were in- 
duced by the actionable fraud of Wayne Theatres, Inc., acting 
by its duly authorized agent Max Zager, to execute the lease 
upon which plaintiff sues. I t  appears from Max Zager's special 
appearance and motion to dismiss that  Max Zager Enterprises 
is merely a trade name he uses. The defendants Tarkington 
seek no affirmative relief against plaintiff. 

The purpose and intent of G.S. 1-137(1) "is to permit the 
trial in one action of all causes of action arising out of any one 
contract or transaction." Hancammon v. Carr, 229 N.C. 52, 47 
S.E. 2d 614. 

The cross-action by a defendant against a codefendant or a 
third party permitted by the statute must arise out of the sub- 
ject of the action as set out in the complaint, and have such 
relation to plaintiff's claim as that  their adjustment is necessary 
to a full and complete determination of the cause. Schnepp v. 
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Richardson, 222 N.C. 228, 22 S.E. 2d 555; Beam v. Wright, 222 
N.C. 174, 22 S.E. 2d 270; Wingler v. Miller, 221 N.C. 137, 19 
S.E. 2d 247; Montgomery v. Blades, 217 N.C. 654, 9 S.E. 2d 
397; Wrenn v. Morgan, 148 N.C. 101, 61 S.E. 641; Branch v. 
Chappell, 119 N.C. 81, 25 S.E. 783; Hulbert v. Douglas, 94 N.C. 
128; Bitting v. Thaxton, 72 N.C. 541; McIntosh, N. C. Practice 
& Procedure, 2nd Ed., Vol I ,  Secs. 1238, 1239 and 1240. See 
Etheridge v. Wescott, 244 N.C. 637, 94 S.E. 2d 846. 

This Court said in Hancammon v. Carr, supra: 
"As the purpose of the two sections (G.S. 1-123 ( I ) ,  
G.S. 1-137 (1) ) is to authorize the litigation of all questions 
arising out of any one transaction, or series of transactions 
concerning the same subject matter, in one and the same 
action, and not to permit multifariousness, i t  must appear 
that  there is but one subject of controversy. McIntosh, 
P. & P., 491; Street v. Andrews, 115 N.C., 417; McKinnon 
v. Morrison, 104 N.C., 354; Bitting v. Thaxton, 72 N.C., 
541 ; Walsh v. Hall, 66 N.C., 233 ; Wilson v. Hughes, 94 N.C., 
182; Smith v. Building & Loan Assn., 119 N.C., 257; Branch 
v. Chappell, 119 N.C., 81;  Baxemore v. Bridgers, 105 N.C., 
191 ; Smith v. French, 141 N.C., 1 ; Smith v. Smith, 225 
N.C., 189, 34 S.E. (2d) ,  148 ; Pressley v. Tea Co., 226 N.C., 
518, 39 S.E. (2d),  382." 

Independent and irrelevant causes of action between two 
defendants, which do not come in question in settling the con- 
troversy involved in plaintiff's cause of action, cannot be liti- 
gated by cross-action. Horton v. Perry, 229 N.C. 319, 49 S.E. 2d 
734; Schnepp v. Richardson, supra; Beam v. Wright, supra; 
Wingler v. Miller, supra; Montgomery v. Blades, supra; Rose v. 
Warehouse Co., 182 N.C. 107, 108 S.E. 389; Cnulter v. Wilson, 
171 N.C. 537, 88 S.E. 857; Hulbert v. Douglas, supra. Such con- 
troversies are  wholly foreign to plaintiff's cause, and must be 
settled in another suit between the defendants. Gibson v. Bar- 
bow, 100 N.C. 192, 6 S.E. 766. Such defendants cannot en- 
graf t  their independent and irrelevant causes upon plaintiff's 
cause, and compel him to stand by while they litigate their 
differences in his suit. Schnepp v. Richa~dson, supra; Mont- 
gomery v. Blades, supra. 

A party has the right either to rescind what has been done 
as  a result of fraud, or affirm what has been done, and sue for 
damages caused by the fraud, but he must choose which course 
he will pursue for the remedies a re  inconsistent. He cannot 
choose both. Surra t t  v. Ins. Agencp, 244 N.C. 121, 93 S.E. 2d 72. 

If Wayne Theatres, Inc., had not assigned the lease, and had 
sued the defendants Tarkington for unpaid rent, they could set 
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up as  a counterclaim against i t  the cross-action they have filed in 
the instant case. Threadgill v. Faust, 213 N.C. 226, 195 S.E. 
798. See Wilson v. Hughes, 94 N.C. 182; Walsh v. Hall, 66 
N.C. 233. 

The written lease entered into between Wayne Theatres, Inc., 
as lessor, and the defendants Tarkington, as lessees, is the 
sole ground set forth in the complaint a s  the base of plaintiff's 
action. All the claims asserted in the cross-actjon against the 
assignors of this lease arise out of the lease ~ e t  forth in the 
complaint as the foundation of plaintiff's claim. I t  is not a 
remote, uncertain or partial connection, and the parties must 
have assumed to have had this connection and its consequences 
in view when they dealt with each other. The defendants 
Tarkington, to prove a defense against the plaintiff, assignee of 
the lease, for alleged fraud on the part  of Wayne Theatres, Inc., 
and Max Zager, assignors of the lease, in inducing them to 
execute the lease, must show actionable fraud on the part  of 
Wayne Theatres, Inc., or Max Zager, or both. The defendants' 
cross-action is so interwoven in plaintiff's cause of action that  
a complete story as to one cannot be told without telling the 
essential facts as to the other, and has such relation to plain- 
tiff's claim that  the adjustment of both is necessary to a full 
and final determination of the controversy. The cross-action of 
the defendants Tarkington is authorized by G.S. 1-137 ( I ) ,  
which is a statute very broad in its scope and terms, and which 
should be liberally construed by the court in furtherance of its 
desirable and beneficial purpose. Smith v. F ~ e n c h ,  141 N.C. 1, 
53 S.E. 435. What is a proper counterclaim as the word is used 
in Sec. 4, Rule 25, ( c ) ,  ( 4 ) ,  of Ch. 971 of the 1955 Session 
Laws of North Carolina, is to be deteymined by the provisions 
of G.S. 1-137. 

Judge Rousseau erred in holding that  the cross-action is not 
a proper cross-action or counterclaim, and is not pleadable in 
this action, and that  i t  is not a proper cross-action or counter- 
claim within the requirements and meaning of Sec. 4, Rule 25, 
( c ) ,  ( 4 ) ,  of Ch. 971, of the 1955 Session Laws of North Caro- 
lina, and that  the cross-action or counterclaim constitutes a 
misjoinder of parties and causes, and is irrelevant, immaterial 
and fails to allege a proper defense to plaintiff's claim, and that  
the plaintiff's motion to strike, and the motions of the addi- 
tional defendants to dismiss should have been granted. Sec. 4, 
Rule 25, ( c ) ,  ( 4 ) ,  of Ch. 971 of the 1955 Session Laws of North 
Carolina, authorizes the filing of a counterclaim in which a 
money judgment is in good faith sought to be recovered beyond 
the jurisdiction of the court, and states such counterclaim 
shall be a valid and subsisting claim for the amount alleged, 
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but the action shall be a t  once transferred by that  court to the 
regular civil issue docket of the Superior Court of Guilford 
County, Greensboro Division. The contention of the additional 
defendants a s  set forth in their special appearance and motion 
to dismiss on the ground that  the court had no jurisdiction over 
them or the cause of action alleged against them ia without merit. 

Judge Rousseau erred in entering judgment striking out the 
cross-action, in dismissing the cross-action against the addi- 
tional defendants, in quashing the service of summons upon 
them, and in remanding the case to the Greensboro, Guilford 
County, Municipal-County Court for trial. 

This Court said in Surratt v. Ins. Agency ,  supra: "The excep- 
tion to the signing and entry of judgment, the sole exception 
on this appeal, presents for decision the question as  to whether 
the pleadings and admitted facts, on which the trial judge 
ruled, support the judgment." 

The defendants Tarkington have excepted to the signing and 
entry of Judge Rousseau's judgment. The pleadings and ad- 
mitted facts on which the learned judge ruled do not support 
his judgment. 

Reversed. 

STATE v. MARY ELIZABETH CLYBURN, CLAUD EDWARD GLENN, 
J E S S E  WILLARD GRAY, VIVIAN ELAINE JONES, DOUGLAS 
E L A I N E  MOORE, MELVIN HAYWOOD WILLIS, VIRGINIA L E E  
WILLIAMS. 

(Filed 10 January,  1958.) 

1. Indictment and Warrant  5 12- 
A motion made a f te r  conviction to quash the war ran t  is addressed 

to the discretion of the court, and the denial of the motion is review- 
able solely fo r  abuse of discretion. 

2. Trespass 9 10- 
In  a prosecution for  criminal trespass, nonsuit is proper if defend- 

an t s  were merely exercising their constitutional rights. 

3. Trespass 9 9- 
The person in lawful possession of a private enterprise may accept 

or reject patrons for whatsoever whim suits his fancy; G.S. 14-126 
and G.S. 14-134 place no limitation on the right of the possessor to 
discriminate between patrons on the ground of race. 

4. Constitutional Law § 20- 
The Fourteenth Amendment to the Constitution of the United States 

creates no new privileges, but merely prohibits the abridgment of ex- 
isting privileges by s tate  action and does not proscribe the r ight  of an 
operator of a private enterprise to select the clientele he will serve 
and base such selection on race if he so desires. 
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5. S a m e  
The fact  t h a t  the proprietor of a private enterprise pays a license 

or  privilege tax, and t h a t  persons he has refused to serve and whom 
he has requested to  leave a r e  charged with trespass in a war ran t  
signed by a n  officer, does not render the proprietor's discrimination 
on account of race action on the p a r t  of the State. 

6. Criminal Law $1 31, 151- 
The courts will not take judicial notice of municipal ordinances, but 

such ordinances must be proved a s  prescribed by G.S. 160-272, G.S. 
8-6, and where the record does not indicate t h a t  a municipal ordinance 
was offered in evidence or  called to the attention of the  court, if such 
ordinance was then in effect, reference to such ordinance in the brief 
will be disregarded. 

7. Trespass $ lc- 
If a person enters on land without permission or invitation, express 

o r  implied, and without legal r igh t  o r  bona Me claim of right,  and 
refuses to comply with a n  order to  leave af ter  his presence is discov- 
ered, such person is a trespasser f rom the beginning. 

8. Trespass 8 9- 
Persons of the Negro Race who enter tha t  par t  of the premises of 

a private enterprise reserved for  white clientele, and who refuse to  
leave upon order of the proprietor, a r e  guilty of a wrongful entry 
within the meaning of G.S. 14-126, even though their original entrance 
was peaceful. G.S. 14-134 is  applicable where the entry is with force. 

APPEALS by defendants from Moore (Cli f ton L.), J., July 8, 
1957 Criminal Term of DURHAM. 

On 23 June 1957 a warrant issued from Durham Recorder's 
Court fo r  defendant Clyburn, charging that  she unlawfully 
entered upon the land of L. A. Colctta and C. V. Porcelli after  
being forbidden to do so and did "unlawfully refuse to leave 
that  portion of said premises reserved for members of the 
White Race knowing or having reason to know that  she had 
no license therefor . . ." 

Similar warrants issued for each of the other defendants. 
Defendants challenged the warrants by pleas of not guilty. The 
court found defendants guilty and imposed a fine. Defendants 
thereupon appealed to the Superior Court. There the cases were 
consolidated for trial. The jury returned verdicts of guilty. 
Judgments were entered imposing a fine in each case. De- 
fendants assigned errors and appealed. 

Attorney Gene~a l  Patton and Assistant A t tomeg  General 
Moody for the State. 

William A. Marsh, Jr., M .  Hugh Thompson, C. 0. Pearson, 
and F. B. McKissick fov defendant appellants. 
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STATE: v .  CLYBURN, GLENN, GRAY, JONES, MOORE, WILLIS, WILLIAMS. 

RODMAN, J. The questions propounded by appellants as 
arising on the assignments of error may be stated as follows: 
(1) Must a property owner engaged in a private enterprise 
submit to the use of his property by others simply because they 
are members of a different race? (2)  Was there error in the 
charge as  to what sufficed to constitute a violation of G.S. 
14-134 ? 

The questions are  stated in the order of priority selected by 
appellants and are  accordingly so treated. 

There is no substantial dispute with respect to the facts. 
L. A. Coletta, with his partner, owned a building a t  the corner 
of Roxboro and Dowd Streets in Durham. There they did busi- 
ness under the name of Royal Ice Cream Company, retailing 
ice cream and sandwiches. The building is separated by parti- 
tion into two parts. One part  has a door opening on Dowd 
Street;  the other portion has a door opening on Roxboro Street. 
Each portion is equipped with booths, a counter, and stools. 
Over the Roxboro Street door is a large sign marked "White," 
and over the Dowd Street door is a similar sign marked 
"Colored." Sales are  made to members of the different races 
only in the portions of the building as  marked. 

Defendant Moore is pastor of Asbury Temple, a Methodist 
Church located on Braswell Street, a mile or mile and a half 
from the business conducted by Royal Ice Cream Company. 
Defendants gathered a t  the church to discuss the "plight of 
employment of qualified Negro young people." 

Led by defendant Moore, they went from the church to the 
Royal Ice Cream Company, parked their car to the rear of the 
establishment and proceeded through the back door to the por- 
tion of the store set apart  for white patrons. Defendant Moore 
gave orders to the clerk for each of the defendants. The clerk 
refused to serve defendants and called the manager. 

Moore testified: "Then Mr. Coletta talked to me and said he 
did not want lo cause any trouble but he wanted us to leave, 
but I said, as a Christian, I cannot possibly leave, that  we 
wanted to be served as  American citizens and, ahove all, as per- 
sons who believe in the Lord Jesus Christ. . . . We spoke in 
voices so that  other people could hear, that  is, other people in 
the room. Mr. Barnhill ( a  police officer) told me that  I was 
under arrest. However, he said if we would leave he would 
not arrest us, but I told him, as a Christian, and believing that  
the power of the Church is above the State, and that's where 
the State gets its ultimate power, and that as American citizens, 
that  we could not leave without doing damage to the Constitu- 
tion. I could not leave. Mr. Coletta told us that  he would serve 
us 011 the colored side but not on the white side." 



468 IN THE SUPREME COURT. [247 

The evidence shows the partitioning of the building and 
provision for serving members of the different races in differ- 
ing portions of the building was the act of the owners of the 
building, operators of the establishment. Defendants claim that  
this, separation by color for service, is a violation of their rights 
guaranteed by the Fourteenth Amendment to the Constitution 
of the United States. 

Defendants, by motion first made in the Superior Court, 
sought to quash the warrant. This motion, made after  convic- 
tion and while the cases were pending on appeal, was addressed 
to the discretion of the court. The court did not abuse its dis- 
cretion in overruling the motion. S.  21. St .  Clair, 246 N.C. 183, 
97 S.E. 2d 840 ; S.  v .  Gales, 240 N.C. 319, 82 S.E. 2d 80; Miller 
v. State, 237 N.C. 29, 74 S.E. 2d 513 (cert. den. 345 U.S. 930, 
97 L.Ed. 1360) ; S.  v. Suddreth, 223 N.C. 610, 27 S.E. 2d 623; 
S. v.  Beard, 207 N.C. 673, 178 S.E. 242. 

While defendants did not properly preserve their right to  
assert constitutional protection by the motion to quash, never- 
theless, if the evidence, as defendants claim, establishes that  
defendants were merely exercising their constitutional rights, 
punishment for so acting should not be inflicted and defendants' 
motion to nonsuit should have been allowed 

Our statutes, G.S. 14-126 and 134, impose criminal penalties 
for interfering with the possession or right of possession of 
real estate privately held. These statutes place no limitation on 
the right of the person in possession to object to a disturbance 
of his actual or constructive possession. The possessor may 
accept or reject whomsoever he pleases and for whatsoever whim 
suits his fancy. When that  possession is wrongfully disturbed 
i t  is a misdemeanor. The extent of punishment is dependent 
upon the character of the possession, actual or constructive, 
and the manner in which the trespass is committed. Race 
confers no prerogative on the intruder; nor does i t  impair his 
defense. 

The Fourteenth Amendment to the Constitution of the United 
States created no new privileges. I t  merely prohibited the 
abridgment of existing privileges by state action and secured 
to all citizens the equal protection of the laws. 

Speaking with respect to rights then asserted, comparable 
to rights presently claimed, Mr.  Justice Bradley, in the Civil 
Rights Cases, 109 U.S. 3, 27 L.Ed. 835, after quoting the first 
section of the Fourteenth Amendment, said: "It is state 
action of a particular character that  is prohibited. Individual 
invasion of individual rights is not the subject-matter of the 
Amendment. It has a deeper and broader scope. I t  nullifies 
and makes void all state legislation, and state action of every 
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kind, which impairs the privileges and immunities of citizens 
of the United States, or which injures them in life, liberty, or 
property without due process of law, or which denies to any of 
them the equal protection of the laws. I t  not only does this, but, 
in order that  the national will thus declared, may not be a mere 
bruturn fulmen, the last section of the Amendment invests 
Congress with power to enforce i t  by appropriate legislation. 
To enforce what? To enforce the prohibition. To adopt appro- 
priate legislation for correcting the effects of such prohibited 
state laws and state Acts, and thus to render them effectually 
null, void and innocuous. This is the legislative power con- 
ferred upon Congress, and this is the whole of it. I t  does not 
invest Congress with power to legislate upon subjects which 
are  within the domain of state legislation; but to provide modes 
of relief against state legislation or state action of the kind 
referred to. I t  does not authorize Congress to create a code 
of municipal law for the regulation of private rights; but to 
provide modes of redress against the operation of state laws, and 
the action of state officers executive or judicial, when these are 
subversive of the fundamental rights specified in the Amend- 
ment. Positive rights and privileges are undoubtedly secured 
by the 14th Amendment; but they are secured by way of pro- 
hibition against state laws and state proceedings affecting those 
rights and privileges, and by power given to Congress to legis- 
late for the purpose of carrying such prohibition into effect; 
and such legislation must, necessarily, be predicated upon such 
supposed state laws or state proceedings, and be directed to the 
correction of their operation and effect." 

In  U .  S. u. Harris, 106 U.S. 629, 27 L.Ed. 290, the Court, 
quoting from U. S. v. Cruikshank, said: "The 14th Amendment 
prohibits a State from depriving any person of life, liberty or 
property without due process of law, or from denying to any 
person the equal protection of the laws; but this provision does 
not add anything to the rights of one citizen as against another. 
It simply furnishes an  additional guaranty against any en- 
croachment by the States upon the fundamental rights which 
belong to every citizen as a member of society. The duty of 
protecting all its citizens in the enjoyment of an equality of 
rights was originally assumed by the States, and i t  remains 
there. The only obligation resting upon the United States is 
to see that  the States do not deny the right. This the Amend- 
ment guaranties and no more. The power of the National 
Government is limited to this guaranty." 

More than half a century after these cases were decided the 
Supreme Court of the United States said in Shelley u, Kraemer, 
334 U.S. 1, 92 L.Ed. 1161, 68 S.Ct. 836, 3 A.L.R. 2d 441: "Since 
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the decision of this Court in the Civil Rights Cases, 109, U.S. 3, 
27 L.Ed. 835, 3 S.Ct. 18 (1883), the principle has become 
firmly embedded in our constitutional law that  the action in- 
hibited by the first section of the Fourteenth Amendment is 
only such action as  may fairly be said to be that  of the States. 
That Amendment erects no shield against merely private con- 
duct, however discriminatory or wrongful." This interpretation 
has not been modified : Collins v. Hardgman, 341 U.S. 651, 95 
L.Ed. 1253; District of Colzmbia v .  Thompson Co., 346 U.S. 100, 
97 L.Ed. 1480, 73 S.Ct. 1007; Williams v. Yellow Cab Co., 200 
F. 2d 302 (cert. den. 98 L.Ed. 361). 

Dorsey v. Stuyvesant Town Corp., 87 N.E. 2d 541, 14 A.L.R. 
2d 133, presented the right of a corporation, organized under the 
New York law to provide low cost housing, to select its tenants, 
with the right to reject on account of race, color, or religion. 
The New York Court of Appeals affirmed the right of the corpo- 
ration to select its tenants. The Supreme Court of the United 
States denied cert io~~ari ,  339 U S .  981, 94 L.Ed. 1385. 

The right of an  operator of a private enterprise to select the 
clientele he will serve and to make such selection based on 
color, if he so desires, has been repeatedly recognized by the 
appellate courts of this nation. Madden v. Queens County 
Jockey Club, 72 N.E. 2d 697 (N. Y.) ; Terrell Wells Swimming 
Pool v. Rodriguez, 182 S.W. 2d 824 (Tex.) ; Booker v. Grand 
Rapids Medical College, 120 N.W. 589 (Mich.) ; Younger v. Ju- 
dah, 19 S.W. 1109 (Mo.) ; Goff v. Savage, 210 P. 374 (Wash.) ; 
De La Ysla v. Publix Theatres Corporation, 26 P. 2d 818 (Utah) ; 
Brown v. Meyer Sanita?*y Milk Co., 96 P. 2d 651 (Kan.) ; Horn 
v. Illinois Cent. R. Co., 64 N.E. 2d 574 (Ill.) ; Coleman v. Middle- 
staff, 305 P. 2d 1020 (Cal.) ; Fletcher v. Coney Island, 136 N.E. 
2d 344 (Ohio) ; Alpaugh v. Wolverton, 36 S.E. 2d 906 (Va.). The 
owner-operator's refusal to serve defendants, except in the 
portion of the building designated by him, impaired no rights 
of defendants. 

The fact that  the proprietors of the ice cream parlor con- 
tributed to the support of local government and paid a license 
or privilege tax which license contained no restrictions as  to 
whom the proprietors could serve cannot be construed to justify 
a trespass, nor is there merit in the suggestion that  the com- 
plaint on which the warrant of arrest issued, signed by an  
officer charged with the duty of enforcing the laws, rather than 
by the injured party, constituted state action denying privileges 
guaranteed to the defendants by the Fourteenth Amendment. 
The crime charged was committed in the presence of the officer 
and after  a respectful request to desist. He had a right to  
arrest. G.S. 15-41. 
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STATE v .  CLYBURN, GLENN, GRAY, JONES, MOORE, WILLIS, WILLIAMS. 

Screws v. U. S., 325 U.S. 91, 89 L.Ed. 1495; U. S. v. Classic, 
313 U.S. 299, 85 L.Ed. 1368; and S. v. Scoggin, 236 N.C. 19, 72 
S.E. 2d 97, cited and relied upon by defendants, appellants, to 
support their position, have no factual analogy to this case. Noth- 
ing said in those cases in any way supports the position taken by 
defendants in this case. 

Defendants insert in their brief what they say is a provision 
of the code of the City of Durham, enacted in 1940. I t  is noted, 
however, that  no such ordinance was offered in evidence. The 
record as brought to us, prepared by appellants and accepted 
by the State as correct, does not indicate that  any such ordinance 
was offered in evidence or called to the attention of the court, 
if then in effect. "We cannot take judicial notice of municipal 
ordinances. 31 C.J.S., Evidence, Section 27." Fdghurn v. Selma, 
238 N.C. 100, 76 S.E. 2d 368; Toler v. Savage. 226 N.C. 208, 
37 S.E. 2d 485; S. v. Raxook, 179 N.C. 708, 103 S.E. 67. The 
manner of proving municipal ordinances is prescribed by statute, 
G.S. 160-272; G.S. 8-5. 

Defendants assign as error the following portion of the 
charge: "If a person without permission or invitation, express 
or  implied, without legal right or bona fide claim of right inten- 
tionally enters upon the land of another, and after entering 
thereon his presence is discovered and he is unconditionally 
ordered to leave and get off of the property by one in the legal 
possession thereof, and if he refuses to leave and remains on 
the land, he is a trespasser from the beginning, and the statute 
read to you by the Court applies and he is deemed to have been 
forbidden to enter the property." 

The court correctly described a trespasser. S. v. Cooke, 246 
N.C. 518, 98 S.E. 2d 885 ; S. v. Goodson, 235 N.C. 177, 69 S.E. 
2d 242; Armstrong v. Armstrong, 230 N.C. 201. 52 S.E. 2d 362; 
Lee v. Stewart, 218 N.C. 287, 10 S.E. 2d 804; Rmmc z3. Clark, 
148 N.C. 364. 

Does the statute, G.S. 14-134, apply to such a trespasser? 
Defendants maintain i t  has no application since it only makes 
criminal an  entry after being forbidden. The merit, if any, in 
the position taken is determined by ascertaining the wrong 
condemned. The denomination of the criminal act and the 
historic interpretation given to the words used to define the 
act provide the answer to the question. The statute, first en- 
acted in 1866, is entitled "AN ACT TO PREVENT WILFUL TRES- 
PASSES ON LAND, AND STEALING ANY KIND OF PROPERTY THERE- 
FROM." I t  is now grouped with other statutes relating to wrongs 
done to the owners of real estate in a subchapter of our criminal 
laws entitled "TRESPASSES TO LAND AND FIXTURES." Looking a t  
the titles, i t  is apparent the Legislature intended to prevent 
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the unwanted invasion of the property rights of another. S. v. 
Cooke, supra; S. v. Baker, 231 N.C. 136, 56 S.E. 2d 424. I t  is  
not the act of entering or going on the property which is con- 
demned; i t  is the intent or manner in which the entry is made 
that  makes the conduct criminal. A peaceful entry negatives 
liability under G.S. 14-126. An entry under a bona fide claim 
of right avoids criminal responsibility under G.S. 14-134 even 
though civil liability may remain. S. v. Faggart ,  170 N.C. 737, 
87 S.E. 197; S.  v. Wells, 142 N.C. 590; S.  v. Fisher, 109 N.C. 
817; S. v. Crosset, 81 N.C. 579. 

What is the meaning of the word "enter" a s  used in the 
statute defining criminal trespass? The word is used in G.S. 
14-126 as  well as  G.S. 14-134. One statute relates to a n  entry 
with force; the other to a peaceful entry. We have repeatedly 
held, in applying G.S. 14-126, that  one who remained after  being 
directed to leave is guilty of a wrongful entry even though the 
original entrance was peaceful and authorized. S. v. Goodson, 
supm; S.  v. Fleming, 194 N.C. 42, 138 S.E. 342: S. v. Robbins, 
123 N.C. 730; S. v. Webster, 121 N.C. 586; S. v. Gmy, 109 N.C. 
790; S. v. Talbot, 97 N.C. 494. The word "entry" as  used in 
each of these statutes is synonymous with the word "trespass." 
It means a n  occupancy or possession contrary to the wishes 
and in derogation of the rights of the person having actual or 
constructive possession. Any other interpretation of the word 
would improperly restrict clear legislative intent. The charge 
as  given is the correct interpretation of the statute. There is  

No Error.  

STATE v. AMOS MAYNARD A N D  MAMIE LUSTER 

(Filed 10 January,  1958.) 

1. Criminal Law 8 83- 

The trial court may properly exclude testimony on cross-examination 
which is merely repetitious, and on this record i t  is he ld  the trial court 
did not unduly restrict the examination or cross-examination of wit- 
nesses by defendants. 

2. Same- 
Where a witness testifies on cross-examination a s  to the versions 

given by defendant on four separate occasions, whether such versions 
a r e  contradictory or  repugnant is for the jury to determine, and the  
court properly sustains objections to questions on cross-examination 
a s  to whether the defendant had told the witness four different versions 
of the occurrences. 
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3. Same- 
Where a witness testifies a s  to statements made by one defendant, 

cross-examination as  to what  another defendant told the witness is 
properly excluded as  tending to draw out a self-serving declaration. 

4. Criminal Law § 162- 
Where the record does not show what  the witness would have testi- 

fied if he had been permitted to answer questions objected to, the ex- 
clusion of the testimony is not shown to be prejudicial. This rule ap- 
plies also to questions asked on cross-examination. 

5. Criminal Law § 83- 
The exclusion of cross-examination of a witness a s  to his religious 

beliefs held not prejudicial. 

6. Criminal Law 5 108- 
Where the court gives equal stress to the contentions of the defend- 

a n t  and the State,  the fact  t h a t  the court necessarily consumes more 
time in s ta t ing the State's contentions is not ground for  objection. 

7. Criminal Law 0s 90, 163- 
Where the court properly instructs the jury tha t  testimony compe- 

t en t  against  one defendant alone was admitted solely against  such de- 
fendant and should not be considered against  the others, a fur ther  
statement of the court t h a t  the testimony could be considered as  bear- 
ing  upon the innocence of the other defendants, while technically in- 
correct, is not prejudicial. 

8. Homicide 8 3- 
A murder committed in the perpetration of or  a t tempt  to perpetrate 

a robbery from the person is murder in the first degree, irrespective 
of premeditation or  deliberation or  malice aforethought. G.S. 14-17. 

9. Homicide $ 2- 
If one defendant kills a human being in the attempted perpetration 

of a robbery committed in the execution of a conspiracy participated 
in by all the defendants, each defendant is guilty of murder in the 
first degree. 

10. Conspiracy 3 5: Criminal Law § 74- 
Where parties enter into a conspiracy to commit a felony, each is 

deemed a par ty  to the acts and declarations of each conspirator done 
or  uttered in furtherance of the common, illegal design. 

11. Homicide § 27g- 
I n  this prosecution for  a homicide committed in the attempted per- 

petration of a robbery, the charge of the court to the effect tha t  i f  
the jury were satisfied beyond a reasonable doubt tha t  the defendants 
conspired and agreed to rob deceased, tha t  one defendant committed 
acts in furtherance of the common design and agreed t c  share in the 
proceeds of the robbery, and t h a t  in furtherance of such plan and 
agreement, and while attempting to rob deceased, another defendant 
shot and killed deceased, the jury should return a verdict of guilty of 
murder in the first degree, is hcld without error  and not to contain 
a n  expression of opinion on the evidel~ce in violation of G.S. 1-180. 

APPEAL by defendants Amos Maynard and Mamie Luster 
from Johnston, J., April-May 1957 Term of SURRY. 
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STATE v. MAYNARD. 

Criminal prosecution upon a bill of indictment charging that 
Monroe Willard, Johnny Liss Luster, Amos Maynard, Mamie 
Luster and Irene Luster on 7 February 1957 feloniously, wil- 
fully, and of their malice aforethought, did kill and murder 
John Allen Branch. 

The court appointed separate counsel to represent each de- 
fendant. After their arraignment Monroe Willard and Johnny 
Liss Luster, pursuant to G.S. 15-162.1, tendered pleas of guilty 
of murder in the first degree as charged against them in the 
indictment, which the State, with the approval of the court, 
accepted. During the jury's deliberations after the charge of 
the court, Irene Luster tendered a plea of guilty of murder in 
the second degree as charged against her in the indictment, 
which plea the State accepted. 

Amos Maynard and Mamie Luster entered pleas of not guilty. 
As to each of these two defendants the jury returned a verdict 
of guilty of murder in the first degree, and recommended for 
each of them imprisonment for life in the State's prison. 

From judgments imprisoning each of these two defendants 
in the State's prison for life, they appeal. 

George B. Patton, Attorney General, and T. W. Bruton, Assist- 
ant Attorney General, for the State. 

Norman and Reid for Defendanfs, Appellants. 

PARKER, J. The State's evidence presents these facts: 
Johnny Liss Luster and Irene Luster are husband and wife. 

Mamie Luster is the stepmother of Johnny Liss Luster, and her 
husband, Sherman Luster, was serving a road sentence on 7 
February 1957. Amos Maynard married Mamie Luster's sister. 
Monroe Willard was 16 years old, cannot read and write, and 
had been living a t  Mamie Luster's home about three weeks 
prior to 7 February 1957. He had been convicted twice for 
breaking and entering. Mamie Luster lived on the Pilot Moun- 
tain-Westfield Road about four miles from the home of John 
Allen Branch. 

On the morning of 7 February 1957 all five defendants went 
to Mt. Airy in Amos Maynard's automobile. Upon their arrival 
in Mt. Airy, Amos Maynard and Johnny Liss Luster went to a 
bank there, and tried, without success, to borrow some money 
on Amos Maynard's automobile. They then went to one or two 
used car lots, and attempted to sell Maynard's automobile, but 
failed to do so. Around noon they went to Pilot Mountain, where 
an effort was made, that failed, to sell Maynard's automobile 
to the Pontiac place. About three o'clock in the afternoon all 
five defendants left Pilot Mountain in Maynard's automobile to 
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return to Mamie Luster's home. While on their way Amos 
Maynard said he wanted a drink of liquor, and asked Mamie 
Luster if she did. She said she didn't have but $20.00, which 
she gave to Johnny Liss Luster. They drove to John Allen 
Branch's home. Johnny Liss Luster got out, went in the house, 
and returned with a quart of liquor in a half-gallon can and 
$17.00 in change, which money he gave to Mamie Luster. They 
drove on to Mamie Luster's home. 

They drank some of the liquor. All five of them were sitting 
in the heater room, and Mamie Luster, Johnny Liss Luster and 
Amos Maynard were talking about leaving, and going to Ken- 
tucky, and wanting some money. Monroe Willard said he knew 
a man, Sam Shinault, who had some money, that  they had no 
money t o  go to Kentucky, rob him. Irene Luster said, "better 
leave him alone, he will shoot you." Mamie Luster said 
she knew a man, who carried a roll of money, John Allen 
Branch, the man who got her $20.00 bill. Irene Luster said 
that  would be better, because there are  not so many houses 
around. Prior to this time, Amos Maynard and Mamie Luster 
told Monroe Willard they would give him a rifle if he would 
rob old man Branch. Monroe Willard said he didn't have a 
gun. Mamie Luster said he could use the rifle. Amos Maynard 
told him he could use his pistol, but it wasn't there. Johnny 
Liss Luster told Monroe Willard not to use the pistol, he might 
miss: i t  would be better to use the shotgun. Johnny Liss Luster, 
Amos Maynard and Mamie Luster told Monroe Willard if he 
was going to shoot like they said, not to let him get the first 
shot. Amos Maynard, Johnny Liss Luster and Mamie Luster 
told Monroe Willard to shoot. Mamie Luster told Willard to 
kill Branch. Amos Maynard and Mamie Luster told Monroe 
Willard to wear something other than what he had on. Amos 
Maynard told him to pull his shirt off, so he would have a clean 
shirt  to put on, after  he got the money. He pulled off his shirt. 
Mamie Luster gave him a shirt which he put on, after  his face 
was blacked. Irene Luster had some blacking on the fireboard. 
Monroe Willard's face was blacked in the heater room. 

Monroe Willard with a shotgun and Johnny Liss Luster went 
out, and got in Johnny Liss Luster's car. Amos Maynard came 
out, got in his car, and pushed Johnny Liss Luster's car off to 
get i t  started. He drove his car to Hunter's Service Station. 
Amos Maynard followed to put  gas in Johnny Liss Luster's car. 
It was then about 6:00 o'clock p. m. At  the Service Station 
Johnny Liss Luster had Monroe Willard to look off, because his 
face was blacked. 

Johnny Liss Luster and Monroe Willard left the Service 
Station in Luster's car with Luster driving, and went to a road, 
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which goes from the highway to the home of John Allen Branch. 
The Branch home is about three miles from Hunter's Service 
Station. When they reached the road, Monroe Willard got out 
of the car, and went to the Branch home. As Willard got out 
of the car, Johnny Liss Luster gave him five shells, he told him 
to use a shell like that, #6. A dog began barking, and John 
Allen Branch came out on his porch. Monroe Willard raised his 
shotgun, and shot him. U7illard went back to the highway, and 
got in Johnny Liss Luster's car. He told Luster he had shot 
Mr. Branch. Luster asked him if he got the money, and he 
replied no. 

Mrs. John Allen Branch testified that  on this night about 7:00 
p. m. she, her husband, and two grandchildren were sitting in 
their home looking a t  television, that  the dogs barked, and her 
husband got up, turned on the porch light, and went out, and a 
gun fired. John Allen Branch did not speak, he came back into 
the room, and fell dead on the floor. Mrs. Branch and her 
grandchildren remained alone in the home all night. 

After Willard shot and killed John Allen Branch, he and 
Johnny Liss Luster returned to Mamie Luster's home. Mamie 
Luster, Irene Luster and Amos Maynard were there. Willard 
told them he had shot and killed John Allen Branch. Mamie 
Luster asked Willard, if he got any money. He replied he did 
not. Mamie Luster tried to get Willard and Johnny Liss Luster 
to go back, and kill Mrs. Branch, and get the money. They 
refused. Mamie Luster said if Mrs. Branch was killed, there 
would be nobody to talk. They had Willard to pull off his shoes, 
and put them in the heater. Later an  officer took the shoes out 
of the stove a t  Mamie Luster's home. Mamie Luster told Johnny 
Liss Luster to take the shotgun to the woods, and hide it under 
a log. 

The defendants have filed a joint brief, in which they con- 
tend four questions are  presented for  decision on their appeal. 

First ,  they group twenty-nine assignments of error, which 
they contend show that  the trial court overly restricted the 
defendants' examination of witnesses, particularly in the light 
of the latitude afforded the State. 

A study of the Record shows that  the trial court did not 
overly restrict the examination or cross-examination of wit- 
nesses by the defendants, but on the contrary extended great  
latitude to the defendants in such examinations. Many of the 
questions referred to in these assignments of error, the answers 
to which the court excluded upon the State's objections, were 
repetitious or incompetent. Exceptions to the exclusion of testi- 
mony which-is mere repetition cannot be susta-ined. S. v. Wall, 
218 N.C. 566, 11 S.E. 2d 880. 
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M. G. Crawford, a State agent for  the State Bureau of In- 
vestigation, testified for the State on direct examination as  to 
what Monroe Willard told him in the presence of Amos May- 
nard, Mamie Luster, Irene Luster and Johnny Liss Luster as to 
the plan to rob and kill John Allen Branch, and as  to his killing 
him. On cross-examination counsel for Amos Maynard asked 
M. G. Crawford several questions as follows: (1) "How many 
different statements has Monroe Willard made to you, how many 
different versions of this fantasy?"; (2) "And he told you and 
gave you different versions of i t  every time, did he not?"; (3)  
"He told different or made different statements about i t  from 
time to time, did he not?"; (4) "How many different statements 
did you hear him make?" The court sustained the State's ob- 
jections to these questions, and the defendants assign this as 
error. However, the trial court told the cross-examining counsel 
that  he could ask M. G. Crawford what Monroe Willard told 
him, and that  i t  was for the jury to decide as  to whether his 
statements were different. Whereupon, M. G. Crawford in 
response to counsel's questions stated what Monroe Willard told 
him on four different occasions about the commission of the 
crime. After this counsel then asked Crawford, "so that  is four 
different versions?" The court sustained the State's objection 
to this question. These assignments of error are  without merit. 

On direct examination by the State Crawford was asked no 
question a s  to what, if anything, Mamie Luster said to him; nor 
did he testify as  to anything she told him. She assigns as  error 
the refusal of the court over the State's objection to permit 
Crawford to testify as to what, if anything, she told him. Such 
question was incompetent as  tending to draw out a self-serving 
declaration. If i t  became so later in corroboration of Mamie 
Luster's testimony, it was not again offered. S. v. McCanless, 
182 N.C. 843, 109 S.E. 62. 

Amos Maynard assigns a s  error the refusal of the trial court 
over the State's objection to permit Crawford to answer a ques- 
tion to this effect: Did Monroe Willard tell you that  Amos 
Maynard said to the defendants, you fellows m g h t  not to go 
around and bother that  old man? The Record fails to show 
what Crawford would have testified to if permitted to answer. 
Therefore, i t  is impossible for us to know whether the ruling 
was prejudicial or not. S. v. Poolos, 241 N.C. 382, 85 S.E. 2d 
342. The court sustained the State's objections to several other 
questions asked by defendants' counsel, but what the answer 
would have been is not in the Record. 

The court, upon the State's objections, refused to require 
Monroe Willard to answer on cross-examination some questions 
a s  to his religious beliefs. According to what this Court said in 
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S. v. Beal, 199 N.C. 278, 154 S.E. 604, prejudicial error is not 
made to appear. 

To discuss all of these assignments of error grouped under 
the first question separately would unduly lengthen this opinion, 
and serve no useful purpose. All of them have been considered, 
and none is sufficient to show prejudicial error that  would 
justify a new trial. The defendants were allowed by the court 
to fully and adequately examine and cross-examine the witnesses. 

The second question that  the defendants present is, that  the 
trial court did not give equal stress to the contentions of the 
State and the defendants, a s  required by G.S. 1-180. 

The evidence for the State consumes about 38 pages of the 
Record: the evidence for the defendants, including the testimony 
of Irene Luster, takes up about 22 pages. The trial court neces- 
sarily took more time in stating the evidence and contentions 
of the State than in stating the evidence and contentions of the 
defendants. A careful study of the evidence and the charge 
shows that  the trial judge sufficiently and fairly reviewed the 
evidence and contentions of the defendants, and gave equal 
stress to the contentions of the defendants and the State. De- 
fendants' assignments of error grouped under this question are 
overruled. S. 2). Adams, 245 N.C. 344, 95 S.E. 2d 902; S. v. 
Spawow, 244 N.C. 81, 92 S.E. 2d 448. 

The third question that  the defendants present for decision 
is that  the court failed to declare and explain the law arising on 
the evidence given in the case, as required by G.S. 1-180. Under 
this question they have and discuss two assignments of error, 
Nos. 80 and 82. After Amos Maynard, Mamie Luster and Irene 
Luster had testified in their own behalf, Agent Crawford was 
called as  a witness in rebuttal by the State, and testified as  to 
statements made to him by these three defendants, and he also 
testified as to what Mamie Luster testified to as  a witness a t  the 
preliminary hearing. Whereupon, the trial judge, while Craw- 
ford was on the stand, carefully instructed the jury that what 
Amos Maynard told Crawford was admitted against him alone, 
and was not admitted and not to be considered against Mamie 
Luster and Irene Luster. The court gave similar instructions 
as  to what Mamie Luster and Irene Luster said. The court 
went further and said the statement of any one of these wit- 
nesses could not be considered upon the guilt of the others, but 
could be considered as bearing upon their innocence. This state- 
ment of the court, while technically incorrect, was not prejudicial 
to the defendants. These assignments of error are overruled. 

The fourth question presented by the defendants is that  the 
court expressed an  opinion, as prohibited by G.S. 1-180. Under 
this question they group and discuss five assignments of error. 
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Defendants state in their brief that  their assignment of error 
No. 99, a s  to the charge set forth under this question, is the 
most severe and acute error committed by the judge in the course 
of the trial, and that  "in reference to this assignment of error, 
the court, in effect, instructed the jury to  disregard certain 
evidence and to find the defendant Amos Maynard guilty of 
murder in the first degree." 

Assignment of error No. 99 is to the following part  of the 
charge in parenthesis : 

"The Court instructs you that  if the State has satisfied you 
beyond a reasonable doubt, the burden being upon the State 
to so satisfy you, that  Amos Maynard planned, conspired 
and agreed with Monroe Willard, Johnny Luster, Mamie 
Luster and Irene Luster to rob or attempt to rob Allen 
Branch with the use or threatened use of the shotgun, or 
other firearms, that he planned, advised and counseled with 
Monroe Willard to procure a gun and advised and counseled 
to  rob Branch, that  he assisted in blacking Monroe Willard's 
face in concealing himself a t  Branch's house, (if he took 
the car and pushed off Johnny Luster and Monroe Willard 
or agreed to share in the proceeds of the robbery and in 
furtherance of such plan and agreement and while attempt- 
ing to rob the said Branch, Monroe Willard shot and killed 
Branch, and if the State has so satisfied you beyond a rea- 
sonable doubt i t  will be your duty to return a verdict of 
Guilty of Murder in the Firs t  Degree) ." 

G.S. 14-17 provides that  "a murder . . . , which shall be com- 
mitted in the perpetration or attempt to perpetrate any . . . 
robbery. . . or other felony, shall be deemed to he murder in the 
first degree." S. v. Biggs, 224 N.C. 722, 32 S.E. 2d 352; S. v. 
Alston, 215 N.C. 713, 3 S.E. 2d 11;  S. v. Donnell, 202 N.C. 782, 
164 S.E. 352. 

Where a murder is committed in the perpetration or attempt 
to perpetrate a robbery from the person, G.S. 14-17 pronounces 
i t  murder in the first degree, irrespective of premeditation or 
deliberation or malice aforethought. S. v. Kellli, 216 N.C. 627, 
6 S.E. 2d 533; S. v. Alston, supra; S. v. Donnell, supra. 

"It is evident that  under this statute (G.S. 14-17) a homicide 
is murder in the first degree if i t  results from the commission 
or attempted commission of one of the four specified felonies 
or  of any other felony inherently dangerous to life, without 
regard to whether the death be intended or not." S. v. Streeton, 
231 N.C. 301, 56 S.E. 2d 649. 

The case was tried upon the theory that if a conspiracy were 
formed to rob John Allen Branch, and if Monroe Willard were 
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one of the conspirators, and murdered John Allen Branch in the  
attempted perpetration of the robbery in the execution of such 
conspiracy, each and all of the conspirators would be guilty of 
murder in the first degree. This is a correct principle of law. 
S. v. Chavis, 231 N.C. 307, 56 S.E. 2d 678; S. v. Bennett, 226 
N.C. 82, 36 S.E. 2d 708; S. v. Kelly, supra; S. v. Greeqz, 207 N.C. 
369, 177 S.E. 120; S. v. Stefanof, 206 N.C. 443, 174 S.E. 411; 
S. v. Bell, 205 N.C. 225, 171 S.E. 50. In  the Bell Case, the Court 
said: "He (Bell) only furnished the conveyance, and remained 
a distance from the scene of the crime, nevertheless, he was one 
of the conspirators." 

This Court said in S. v. Gibson, 233 N.C. 691, 65 S.E. 2d 508: 

"Those who enter into a conspiracy to violate the criminal 
laws thereby forfeit their independence, and jeopardize 
their liberty, for, by agreeing with another or others to 
engage in an  unIawful enterprise, they thereby place their 
safety and freedom in the hands of each and every member 
of the conspiracy. S. v. Williams, 216 N.C. 446, 5 S.E. 2d 
314. The acts and declarations of each conspirator, done 
or uttered in furtherance of the common, illegal design, are  
admissible in evidence against all. S. v. Ritter, 197 N.C. 
113,147 S.E. 733. 'Everyone who enters into a common pur- 
pose or design is equally deemed in law a party to every act 
which had before been done by the others, and a party to  
every act which may afterwards be done by any one of the 
others, in furtherance of such common design.' S. v. Jack- 
son, 82 N.C. 565; S. v. Smith, 221 N.C. 400, 20 S.E. 2d 360; 
S. v. Summedin-'Hole-in-the-Wall' Case,-232 N.C. 333, 60 
S.E. 2d 322; S. v. Anderson, 208 N.C. 771, loc. cit. 786, 182 
S.E. 643; S. v. Hcmdon, 211 N.C. 123, 189 S.E. 173." 

S. v. Donnell, supm, was a prosecution upon an  indictment 
charging Donne11 and Lee with the murder of one R. B. Andrews. 
There was an adverse verdict and sentence of death. In finding 
no error in the trial, the Court said that  the following part  of 
the charge, which was assigned as error, was free from re- 
versible error : 

" 'Now there is no conspiracy expressly set out in the bill, 
and i t  is not necessary that  i t  should have been alleged in 
the bill, but if the State has satisfied you beyond a reason- 
able doubt from the evidence that  the two defendants Don- 
nell and Lee, prior to the time of the alleged killing of R. B. 
Andrew, entered into a conspiracy to rob him, and pursuant 
to that  conspiracy so entered into, and while in an attempt 
to carry out the unlawful purpose, to wit, the robbery of 
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Mr. Andrew, one of them shot and killed him, the court 
instructs you, gentlemen of the jury, that  both defendants 
would under those circumstances be guilty of murder in the 
first degree.' " 

The court stated that  the defendants are charged in the indict- 
ment with the murder of one R. B. Andrews, while the judgment 
recites they were convicted of murdering one R. B. Andrew as 
charged in the bill of indictment. The Court said: "The names 
are  patently idem sonans, and the slight difference, evidently a 
typographical error either in the one or the other, is not re- 
garded as material." 

The trial court apparently had the Donne11 case before it, 
when i t  charged the jury in this case. The par t  of the charge 
assigned as  error in this case by defendants' assignment of error 
No. 99 is free from reversible error, and in it the judge ex- 
pressed no opinion. 

In respect to the other four assignments of error grouped 
under the fourth question presented by defendants, nothing is 
shown to indicate that  the trial judge offended by expressing 
an opinion. 

The State offered plenary evidence of a conspiracy entered 
into by the two defendants here, and the other three defendants 
who pleaded guilty, to rob John Allen Branch, and that  in the 
attempted perpetration of the robbery in execution of the con- 
spiracy, Monroe Willard, one of the conspirators, murdered 
John Allen Branch. Each of the defendants' assignments of 
error has been carefully considered, and none shows prejudicial 
error sufficient to upset the judgments of imprisonment, and to 
require a new trial. 

No Error. 

GREAT AMERICAN INSURANCE COMPANY O F  N E W  YORK, A COR- 
PORATION, V. MODERN GAS COMPANY, INC., LUMBERTON, 
NORTH CAROLINA, A CORPORATION. 

(Filed 10 January ,  1958.) 

1. Insurance § 25b: Part ies  5 1- 
An insurance company which has  paid the entire claim fo r  damages 

to insured's home by fire and  explosion is subrogated to the rights of 
insured and properly brings suit  in i ts  own name against  the tor t -  
feasor whose alleged negligence caused the damage. 

2. Gas  § 1- 
Liquefied petroleum gas  is a highly dangerous substance and the 

distributor of such gas  is required to  use t h a t  degree of care  to prevent 
the  escape of such gas  from i ts  tanks, pipes and  containers which is 
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commensurate to the  dangers to  be reasonably anticipated by a prudent 
man, and is liable fo r  the damages resulting from the negligent breach 
of this duty when the person suffering the injury is free from contrib- 
utory negligence. 

3. Negligence 8 9- 
While foreseeability is  a requisite of proximate cause, i t  is not re- 

quired t h a t  the injury in the precise form in which it  occurred be fore- 
seeable, but only t h a t  consequences of a generally injurious nature 
might have been reasonably foreseen. 

4. Gas 5 2- 
Gas companies may be held liable f o r  their negligence in filling 

the tanks of their customers in  a manner so a s  to allow a n  escape of 
the dangerous substance, which proximately results in a fire or ex- 
plosion causing damage to their customers, provided their customers 
a r e  free from contributory negligence. 

5. S a m e  
Evidence tending to show t h a t  while defendant's tank truck was 

delivering liquefied g a s  to  a customer's storage tank, liquefied gas  
escaped from the hose connected to the tank r ight  up against the house, 
where i t  vaporized and created a n  extremely hazardous situation, and 
t h a t  fire from a spark or  from the pilot l ights 'burning in the house 
or fire coming from the tank truck, ignited the gas causing a n  ex- 
plosion and fire damaging the  customer's property, i s  held sufficient 
to overrule nonsuit in an action against defendant fo r  negligence. 

6. Same: Trial 8 23f- 
In  this action against a liquefied petroleum gas  company to recover 

damages sustained when i t  permitted gas to escape while filling a cus- 
tomer's storage tank, resulting in explosion and fire, the fact  t h a t  the  
allegations a s  to the source of the fire t h a t  ignited the gas  fail  to con- 
form strictly to  the proof held not to war ran t  nonsuit on the ground 
of variance upon consideration of all the facts  and the fur ther  f a c t  
t h a t  there was neither allegation nor proof of any contributory neg- 
ligence on the p a r t  of the customer. 

APPEAL by plaintiff from a judgment of nonsuit entered a t  
the close of its evidence by M a l l a ~ d ,  J., a t  March Term 1957 
of ROBESON. 

Ellis E .  Page f o ~  P l a i n t i f ,  Appel lant .  
V a r s e r ,  McIv tyre ,  H e n r y  & Hedgpe th  and E v e r e t t  L. H e n r y  

f o ~  Defendant ,  Appellee. 

PARKER, J. Plaintiff's evidence tends to show the following 
facts : 

On 2 May 1955, and prior thereto, Julius Bullard owned a 
one-story frame dwelling house, in which he and his wife lived, 
on Fairmont Road. In  this home were household and kitchen 
furniture and other personal property. 
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The defendant is a North Carolina corporation, with its prin- 
cipal office in Lumberton, and is engaged in the sale, installation, 
and service of bottled gas and appliances. 

On 5 October 1954 the defendant sold Julius Bullard a gas 
automatic water heater, and on the same day installed it, and 
a gas storage tank a t  his home. The gas storage tank was 
owned by Julius Bullard, but not acquired by him from de- 
fendant. In  1952 defendant sold, and installed in his home a 
gas space heater. The gas storage tank was a round, upright, 
above-ground tank, with a capacity of 125 gallons, and was 
situate a t  the rear of the house near an enclosed back porch 
a t  a place designated by Julius Bullard. 

On the afternoon of 2 May 1955 defendant sent its tank truck 
to Julius Bullard's home for the purpose of putting liquefied 
petroleum gas in his storage tank. When the driver of de- 
fendant's tank truck arrived a t  Bullard's home. there was gas 
in his gas storage tank. The pilot lights were burning. No gas 
was escaping about Bullard's premises. Bullard's gas equipment 
had operated satisfactorily from the time i t  was installed, up 
until the time the driver of defendant's tank truck connected 
the hose from his gas tank wagon to Bullard's gas storage tank. 
Nothing was wrong with Bullard's gas equipment. Defendant's 
driver checked the gas storage tank, and found several gallons 
of gas in the storage tank. He also checked the tank, and saw 
the amount of pressure in it. Defendant's driver hitched the 
hose from the gas tank truck, screwed i t  to the gas storage 
tank, and started to put gas in the storage tank. The pump to 
pump gas from the truck into the storage tank is located in the 
foot of the truck. The pump is operated with a pear shift. The 
pump is put in gear, the truck motor does the pumping, and the 
gas comes out of the truck into the storage tank. 

The defendant's driver began pumping gas into the storage 
tank, and after  i t  had run a little while, the end of the tank 
started shooting a fog that  went right up to the house. Julius 
Bullard's wife yelled, "shut that  thing off." She went, and shut 
the back door. The pump was still pumping. I t  pumped a min- 
ute or so, and the driver had something in his hand, and hit 
the valve ten or twelve times. 

Julius Bullard testified as  follows : 

"48 gallons of gas were pumped into my tank when the 
ticket was burned out of the machine. The computator was 
going pretty fast  like counting 1, 2, 3, and on. You could 
tell by the way the computator was running. When the 
valve started releasing a vapor the driver of defendant's 
truck ran back around the truck and cut it off. The hose 
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caught on fire while the driver of the truck was helping me 
to learn to read the gauge. When the valve started releasing 
gas, he started beating the valve. He then went to  the 
back there and cut i t  off after  everything had went up. 
There was gas escaping from the hose connected to the tank 
and the fog and fire was blowing out of the end of that  
thing hot enough to melt the screen wire. I couldn't say 
there was any gas escaping around the connections. It was 
burning. 
"The noise was like a big peal of thunder and then a great 
ball of fire shot out from the house. The fire was coming 
from the corner of the house when he was hitting the valve. 
There was no fire around where he was hitting that  valve. 
The hose leading to the wagon caught on fire. After he went 
back and cut the pump off, I told him to back the truck out. 
I then put a ladder on top of the house, and the driver 
crawled up there and helped me fight the fire. . . . I know 
that  the stuff that  was coming out of the tank like fog 
was gas." 

All the house was damaged. Every window sill "was busted." 
The doors didn't open as  they did before, "but came out the 
opposite way." The walls on the inside of the house were torn 
all to pieces in every room. The fa i r  market value of the house 
immediately prior to the explosion and fire was $8,500.00; im- 
mediately thereafter $1,000.00. 

On cross-examination Julius Bullard testified : 

"That explosion must have occurred inside the house. It 
blowed the doors open. There wasn't any explosion out 
there where I was, except that  ball of fire that  came out. 
I don't know if tha t  came from the inside the house. The 
gas coming out of the valve made a bigger sound than a 
hissing sound. The gas was escaping from tha t  tank. It 
came out of my safety valve. I t  was gas that  had come out 
of the tank of Modern Gas Company, but the place the gas 
was escaping was from this safety valve that  I brought 
here. I didn't strike any match out there and I didn't see 
any fire out there where me and the driver of the gas truck 
were. The fire that  I was talking about that  burned my 
house was inside and out. It happened on the inside of the 
house first and then came out. I don't know what caused 
the explosion inside of my house except the pilot lights 
went up. I was not in the house. I don't know what hap- 
pened on the inside of my own knowledge." 
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On redirect examination he testified : 

"The first fire I saw was on the outside. The first fire was 
out there a t  the tank a t  the f a r  end where the gas was 
coming out a t  the storage tank (my tank).  That  was the 
first fire I saw was outside. There was a hall of fire blow- 
ing out the other end." 

The parties stipulated that  plaintiff is a foreign corporation 
doing an insurance business in North Carolina, and that  it had 
issued to Julius Bullard its Policy No. 31993, covering his 
dwelling house and furniture. The evidence shows that  plaintiff 
paid Julius Bullard all his damages to his house and furniture 
resulting from this explosion and fire. Upon receiving this 
payment from plaintiff, Julius Bullard executed and delivered 
to plaintiff a Loan Receipt transferring and assigning to it any 
claim he has against the defendant for any negligence or other 
fault in causing the damage to his house and furniture, and 
authorizing plaintiff to prosecute suit against the defendant in 
his, or its name, for such loss or damage. 

An agent of plaintiff testified the policy covered fire, lightning, 
or any event of that  nature, and in accordance with the policy 
plaintiff paid Julius Eullard all the damage he claimed in the 
amount of $3,236.98, and that  it is the holder of the Loan Re- 
ceipt Julius Bullard assigned to it. 

R. L. Spivey runs a furniture store. The next morning fol- 
lowing the explosion and fire, he went to Julius Bullard's home, 
and examined the furniture and contents therein. They were 
burned and damaged, and had a t  that  time a fair  market value 
of $75.00. He bought the gas storage tank, and saw on it the 
pressure valve. His son is using this tank. 

The insurance paid Julius Bullard by plaintiff under its policy 
covered his loss in full. He testified: "The plaintiff in this 
action paid me for all my damage." Therefore, the claim of 
plaintiff, the insurer, represents the entire unsettled claim. and 
it, being subrogated to the rights of the insured, properly 
brought suit in its own name. Insurance Co. v .  Motor Lines,  225 
N.C. 588, 35 S.E. 2d 879; Unde?fwood v. Dooley, 197 N.C. 100, 
147 S.E. 686; Insurance Co. v. Lzcmbei. Co., 186 N.C. 269, 119 
S.E. 362; Powell v. W a t e r  Co., 171 N.C. 290, 88 S.E. 426; Cwn- 
n i ~ g h a m  v. R. R., 139 N.C. 427, 51 S.E. 1029; Insurance Co. v. 
R. R., 132 N.C. 75, 43 S.E. 548. See Bzoyess  v .  T i x v a t h a ? ~ ,  236 
N.C. 157, 160, 72 S.E. 2d 231, 233; S m i t h  v .  Pate ,  246 N.C. 63, 
67, 97 S.E. 2d 457, 460. 

"Although liquid gas was discovered by chemists in about 
1910, i t  remained a waste product a t  the oil wells until the middle 
19201s, when, apparently because a more economical and con- 
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venient method had been devised for the capture of the gas and 
its compression, the oil companies commenced to ship the new 
product in small containers to individual customers. Today, its 
use has expanded tremendously, and it  is now widely employed 
in homes and business places where the location forbids the 
use of piped gas." Anno. 17 A.L.R. 2d 888-889. For a brief dis- 
cussion of the history of liquid gases, see Tennessee Gas Co. v. 
McCanless, 184 Tenn. 387, 199 S.W. 2d 108. 

Graham v. Gas Co., 231 N.C. 680, 58 S.E. 2d 757, 17 A.L.R. 
2d 881, quotes the following language from Holm.berg v. Jacobs, 
77 Or. 246, 150 P. 284, Ann. Cas. 1917 D, 496: I t  is a scientific 
fact "that gas ordinarily used for fuel is so inflammable that the 
moment a flame is applied it will immediately ignite with an 
instant explosion, if it is present in any considerable volume." 
Our opinion then states: "This being true, such gas is a dan- 
gerous substance when it  is not under control." 

The rule is well established that in view of the highly danger- 
ous character of liquid gas and its tendency to escape, a gas 
company must use a degree of care to  prevent the escape of 
such gas from its tanks, pipes and containers commensurate to 
the dangers to be reasonably anticipated by a prudent man, 
which it is its duty to avoid, and that if i t  fails to exercise this 
degree of care, and injury proximately results therefrom, the 
company is liable, provided the person suffering injury is free 
from contributory negligence. Graham v. Gas Co., supra; Bar- 
beau v. Buzzards Bay Gas Co., 308 Mass. 245, 31 N.E. 2d 522; 
Skelly Oil Co. v. Holloway, 171 F. 2d 670; Clay v. Butane Gas 
Corp., 151 Neb. 876, 39 N.W. 2d 813; Mamh v. Carbide & Car- 
bon Chemicals Corp., 265 App. Div. 1064, 39 N. Y. S. 2d 493; 
Franklin v. Skelly Oil Co., 141 F. 2d 568, 153 A.L.R. 156; Moran 
Junior College v. Standard Oil Co. of Cal., 184 Wash. 543, 52 P. 
2d 342; Bawickman v. Marion Oil Co., 45 W. Va. 634, 32 S.E. 
327, 44 L.R.A. 92; 24 Am. Jur., Gas Companies, Sections 20, 21, 
22 and 24 ; 38 C.J.S., Gas, Sections 41, 42 and 43. 

In Barbeau v. Buzzards Bay Gas Co., supra, i t  is said: "The 
defendant in the conduct of its business (gasoline) was bound to 
use reasonable care to prevent the escape of gas upon the prem- 
ises of the plaintiff; and that degree of care, in view of the 
dangerous character of gas and its tendency to escape, means 
care commensurate with the danger that would probably result 
if such care were lacking.'' 

In Small v. Utilities Co., 200 N.C. 719, 158 S.E. 385, there is 
an illuminating discussion of the degree of care required of a 
person dealing in or handling dangerous substances by Stacy, 
C.J., and in summing up the many quotations from the cases, he 
says: "The standard is always the rule of the prudent man, or 



N. C.] FALL TERM, 1957. 477 

INSURANCE CO. V .  GAS CO. 

the care which a prudent man ought to use under like circum- 
stances. What reasonable care is, of course, varies in  different 
cases and in the presence of different conditions. Fitxgerald v. 
R. R., 141 N.C. 530, 54 S.E. 391. The standard is due care, and 
due care means commensurate care under the circumstances." 

In  this jurisdiction foreseeable injury is a reauisite of proxi- 
mate cause. Osborne v. Coal Co., 207 N.C. 545, 177 S.E. 796; 
Aldridge v .  Hasty,  240 N.C. 353, 82 S.E. 2d 331. But the rule 
does not require that  thc negligent person should have been able 
to foresee, or anticipate, the injury in the precise form in which 
i t  occurred. Riddle v. Avtis ,  243 N.C. 668, 91 S.E. 2d 894. It is 
sufficient to satisfy the test of foreseeable consequences of negli- 
gence that  in the exercise of reasonable care, the negligent per- 
son might have foreseen that  consequences of a generally in- 
jurious nature might have been expected. Hart  v .  C u r ~ y ,  238 
N.C. 448, 78 S.E. 2d 170. 

In accordance with the rule requiring distributors and sellers 
of bottled gas, or liquefied petroleum gas, to use care commen- 
surate with the dangers to be reasonably anticipated by a pru- 
dent person, they have been held liable for their negligence in 
filling the tanks of their customers in a manner so as  to allow 
a n  escape of the dangerous substance, which proximately results 
in a fire or explosion causing damage to their customers, pro- 
vided their customers are  free from contributory negligence. 
Graham v .  Gas Co., supra; Davidson 21. Amcrican Liquid Gas 
Corp., 32 Cal. App. 2d 382, 89 P. 2d 1103; B ~ e e d  v.  Philgos Co., 
118 Conn. 128, 171 A. 14 ;  Manni?lg v .  St. Paul Gaslight Co., 129 
Minn. 55, 151 N.W. 423, L.R.A. 1915 E,  1022, Ann. Cas. 1916 
E, 276; 38 C.J.S. Gas, Section 42. 

In Clay v .  Butane Gas C o ~ p . ,  s u p m ,  where the defendant was 
held liable in damages to plaintiff for injury to his building 
and the personal property therein caused by an explosion of 
Butane gas due to defendant's negligence in filling the Butane 
tank under the circumstances on the day of the explosion, or in 
failing to discover the leak in the pipes, the Supreme Court of 
Nebraska said: "It being common knowledge that  gas is a 
powerful and dangerous force that  requires care on the part  
of those furnishing it, a gas company which knows of the loca- 
tion of the tank, pipes, and cutoffs in a customer's building is 
under the obligation and duty, in filling the tank, to exercise 
that  degree of care, to protect the building and its occupants 
from injury, commensurate with the dangers incident to the 
use of such gas." 

Davidson v .  A m e ~ i c a n  Liquid Gas Corp., supra, was an action 
to recover damages to plaintiff's dwelling house and its contents 
resulting from defendant's negligence in permitting escape of 
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Butane gas being transferred from defendant's tank truck to 
storage tanks on plaintiff's premises. The gas was pumped by 
means of the motor from the truck through a rubber hose 
which was attached near the middle of the truck. The engine 
of the truck was left running during the entire filling process. 
During the process of filling the tanks a blast occurred. A wit- 
ness, who was standing back of the truck, stated that  the truck 
moved two or three feet and a flash hit him and burned his 
sweater, his right eye and the back of his neck. Plaintiff's house 
and its contents were totally destroyed by the fire. In  affirming 
a recovery for plaintiff, the Court said: "By the process of 
elimination of all evidence of any possible negligence on the 
part  of respondent or that  the excess amount of escaping gas 
might have been ignited by any act of his, and in view of the 
fact that  the escaping gas was ignited and the remaining evi- 
dence produced indicates that  the only reasonable inference that  
could be drawn from the circumstances was that  the back-fire 
from the exhaust ignited the excess escaping gas, we feel that  
the court was reasonably justified in finding that  the damage 
was the result of appellants' negligence." 

The allegations of negligence in the complaint a re :  One, the 
pump and equipment owned and used by the defendant in pump- 
ing gas from its tank truck into Julius Bullard's storage tank 
was defective, and was forcing the gas from the tank truck into 
the storage tank under too great a pressure and a t  too great a 
speed. Two, the defendant was negligent in making a faulty 
hose connection between its tank truck and the storage tank, 
and made the connection in such a manner as to allow large 
quantities of gas to escape. Three, the defendant's driver was 
negligent in that, when the gas safety exhaust valve began to 
release gas, he took a heavy metal object, and struck the safety 
exhaust valve several times, which caused the exhaust valve 
to release more gas. Four, after  gas was escaping from the 
exhaust safety valve, defendant's driver continued to force 
a '4 ge quantity of gas from its tank truck into the storage tank, 
unul huge quantities of gas escaped, and vaporized in heavy 
clouds, and drifted into and penetrated Julius Bullard's home, 
where i t  exploded upon coming in contact with the pilot lights 
that  were burning in the house. The complaint also alleges: 
"That the said gas was ignited from a spark as a result of the 
defendant's agent striking the metal exhaust valve with some 
heavy metal object, or was caused by the escaping gas seeping 
into the house where i t  came in contact with the burning pilot 
lights, or was caused as a result of both." 

The precise kind of gas delivered by the defendant on this 
occasion is not shown. Plaintiff alleges in i ts  complaint that  the 
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defendant is engaged in the sale, installation and service of 
bottled gas, and defendant admits this in its answer. In its 
brief defendant states i t  "is engaged in the selling and dis- 
tribution of liquid petroleum gas to its customers." The com- 
plaint alleges that  the gas was Propane or Butane bottled gas. 

The evidence discloses that  defendant's driver had complete 
control of its tank truck, when it was putting liquefied gas in 
Julius Bullard's storage tank, that, while this operation was 
going on, the hose of the tank truck connected with the storage 
tank caught on fire, that  gas was escaping from the hose con- 
nected to the tank, and fog and fire were blowing out of the 
end hot enough to melt the screen wire of the house. The gas 
was burning. Considering the evidence in the light most favor- 
able to the plaintiff, it permits the legitimate inferences that  
defendant in making a delivery of the gas from its tank truck 
to Julius Bullard's storage tank was using insufficient or de- 
fective equipment, or making improper use of its equipment, and 
by reason thereof forced the liquefied petroleum gas into the 
open, and right up to his house, where it vaporized, and a t  once 
became extremely hazardous, that  as  a result of defendant's 
negligence in permitting this gas to escape into the open, and 
right up to his house, it became ignited from the fire on the hose 
of the tank truck, or from the burning pilot lights, or from 
some other fire coming from the tank truck, and that  such negli- 
gence of the defendant in permitting the gas to escape was a 
proximate cause of the explosion and fire, which damaged 
Julius Bullard's home and its contents. 

I t  is familiar learning that there must be, under the old or 
new system of pleading, allegata and probaia, and the two must 
correspond with each other. S a l ~  v. H i g h t c a y  Corn., 238 N.C. 599, 
78 S.E. 2d 724; Whic1~a.r-d c. Lipe ,  221 N.C. 53, 19 S.E. 2d 14. 

Accepting plaintiff's evidence as true, which we are  required 
to do in consideration of a motion for judgment of nonsuit, i t  
tends to show that  the defendant's negligence in permitting the 
liquefied gas to escape into the open, and right up to J d i u s  
Bullard's house, where it vaporized, created an extremely 
hazardous situation, which set the stage for an  explosion, if 
fire, or a spark of fire, came in contact with it. While plain- 
tiff's allegations of the source of the fire that  ignited the gas 
causing the explosion probably do not strictly conform with the 
proof as  to its source, yet considel-ing all the facts. and the 
further fact that  there is neither allegation, nor proof, of any 
contributory negligence on the part  of Julius Bullard, the proof 
does not sufficiently depart from the allegations of the com- 
plaint to require a con~pulsory nonsuit on the ground of a fatal 
variance between allegation and proof. 
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Plaintiff is entitled to have a jury to pass upon the evidence, 
and the judgment of compulsory nonsuit below is 

Reversed. 

D. C. McCOTTER, SR., J. MUSE McCOTTER AND D. C. McCOTTER, 
JR., TRADING AS D. C. McCOTTER & SON, v. HUGH H. BARNES 
AND H. FOLEY BARNES. 

(Filed 10 January,  1958.) 

1. Railroads 5 15- 
A conveyance of land for  use a s  a railroad r ight  of way by deed in 

regular form of bargain and sale, reciting a valuable consideration, is 
presumptively a deed of purchase within the meanlng of G.S. 60-37 ( 4 ) ,  
and must be interpreted a s  a n  ordinary deed, so tha t  when the grant-  
ing clause is sufficient in  form to convey the fee simple and the 
habendum and warranties a r e  in  harmony therewith, i t  conveys the 
fee and not a mere easement. Shepard v. R. R., 140 N.C. 391, cited and 
distinguished. 

2. Deeds 8 11- 
Where the grant ing clause, habendum and warranties of a deed a r e  

plain and unambiguous a s  to the quality of the estate conveyed, there 
is no room for  construction to ascertain the intent. 

3. Same- 
A conveyance will be construed to be in  fee simple unless a n  intent 

to  convey a n  estate of less dignity is apparent  from the plain and 
express language of the instrument. G.S. 39-1. 

4. Deeds 5 13a: Railroads g 15- 
Where the grant ing clause in a deed purports to convey the fee and 

the habendum and warranties a r e  in  harmony therewith, a clause in  
the description t h a t  the conveyance was a r ight  of way 100 feet wide 
does not limit the conveyance to a n  easement. 

5. Railroads !j 15- 
The term "right of way" has a two-fold meaning: one, to designate 

a n  easement, and the other, a s  descriptive of the use or purpose to 
which a s t r ip  of land is put, without reference to the quality of the  
estate. 

6. Deeds 5 13a- 
Where the grant ing clause purports to convey a n  estate in fee s i m ~ l e  

and the habendum and the  warranties a r e  in harmony therewith, other 
clauses in the deed repugnant to the interest thus conveyed a r e  in- 
effective. 

7. Deeds 9 11- 

The fact  tha t  a deed is written by insertions in a deed form is  with- 
out significance. 
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8. Deeds 88 13a, 16b: Railroads 8 15- 
A clause in the description of a fee simple deed tha t  "there shall be 

no building other than for  railroad use" is a t  most a personal, restric- 
tive covenant, which does not run  with the land, and therefore, af ter  
the death of grantors and the t ransfer  of the property af ter  its use for 
railroad purposes had ceased, the clause is without force and effect, 
since its purposes and objects no longer exist. 

APPEAL by plaintiffs from Fountain, Special Judge, a t  Febru- 
a ry  Term, 1957, of PAMLICO. 

Civil action to restrain trespass and to t ry  title to land, in- 
volving interpretation of a deed. 

The plaintiffs allege that they are the owners and in possession 
of a str ip of land in Pamlico County, which was part  of the 
roadbed and right of way of the now abandoned Washington- 
Vandemere branch of the Atlantic Coast Line Railroad Com- 
pany. The strip of land is  100 feet wide along the east line of 
N. C. Highway No. 304 where the right of way crossed the 
highway, and runs back southeastwardly over the abandoned 
right of way a distance of about 488 feet. The plaintiffs further 
allege that  the defendants have barricaded the plaintiffs' en- 
trance to the land and in so doing are committing a continuing 
trespass thereon. The defendants, answering, deny the trespass 
and allege that  they own the land in fee simple. 

The case was heard below on an agreed statement of facts. 
These in pertinent part  are  the facts agreed: 

"1. Under date of September 14, 1904, A. P. Barnes and 
wife, Drussilla A. Barnes, executed and delivered a deed of 
conveyance to the Carolina Land and Improvement Company, 
which is duly of record in Book 39 a t  page 209, Office of the 
Register of Deeds of Pamlico County, . . ." The deed is in 
words and figures as follows : 

"STATE OF NORTH CAROLINA 
COUNTY OF PAMLICO. 

THIS INDENTURE, made and entered into, on this the 14  
day of September, A. D., 1904 by and between A. P. Barnes 
& wife Drusillia A. of the county and State aforesaid as  
parties of the first part and 'THE CAROLINA LAND AND 
IMPROVEMENT COMPANY' a corporation duly created and 
existing under and by virtue of the laws of the State of 
North Carolina as party of the second part. 

WITNESSETH :- That the said parties of the first part  for 
and in consideration of the sum of Two (2.00) Dollars, to 
them in hand this day paid by said party of the second part, 
the receipt of which is hereby forever admitted, released 
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and remised, have given, granted, bargained and sold and 
by these presents do hereby give, grant, bargain and sell 
unto the party of the second part, i ts  successors and assigns, 
a tract or parcel of land 100 feet in width to be cut out 
of the following described tract  of land situated, lying and 
being in the county and State aforesaid and in No. 3 town- 
ship adjoining the lands of C. A. Flowers, S. H. Muse and 
others, A right of way 100 feet wide (To be located by said 
party of second part  and when so loca,ted to become a par t  
of this description) across the homestead tract. The said 
location to be through the southwest corner of said tract of 
land. There shall be no building other than for railroad 
use. The said tract  hereby conveyed is to be 100 feet in 
width and to extend through the entire tract  above de- 
scribed. 

To HAVE AND TO HOLD, the aforesaid tract or parcel 
of land as  above described together with all the rights, 
ways, privileges and easements thereunto belonging or in 
anywise appertaining unto it the said party of the second 
par t  its successors and assigns. And the said parties of 
the first part  on behalf of themselves their heirs and as- 
signs hereby covenant to and with the said party of the 
second part  on behalf of itself, its successors and assigns 
as follows, to wit:  

1st. That they are seized of the said property above con- 
veyed in fee. 

2nd. That the same is free and clear from any and all 
encumbrances. 

3rd. That they will forever warrant and defend the 
title to the said land against the lawful claims of any and 
all persons, Claiming by Through or Under Them. PRO- 
VIDED NEVERTHELESS, That if the said party of the second 
part  shall fail to build, complete and put in operation a 
Rail Road either electric or  steam for conveying passengers 
and freight on the land above described within a period of 
five years from the date hereof then the estate hereby con- 
veyed is to cease and determine and the property hereby 
conveyed is to revert to and become the property of the 
grantors herein. But if a Rail Road as  above specified 
shall be built by the said company, its successors or assigns 
within the period above provided, then and in that  event 
this conveyance is to become absolute without the power 
of revocation from any cause whatsoever and the said 
parties of the first par t  on behalf of themselves, their heirs 
and assigns hereby, for the consideration aforesaid, cov- 
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enant to and with said second party, its successors and 
assigns, that  they will procure such further assurances of 
title as may be necessary and will and do hereby release 
and remise any and all claims for damages arising from 
the building of the said Road not arising from the negli- 
gence of the said Company, its successors, assigns, agents, 
employees, or contractors. In testimony whereof the said 
parties of the first part  have hereunto set their hands and 
seals this the day and year aforesaid." 

"The written portion of the foregoing deed is underlined 
as  distinguished from the printed portion." 

"2. That the Carolina Land and Improvement Company went 
into possession of the land described in the deed, and the rail- 
road specified in the deed was built within the five-year period 
therein provided. 

"3. That by mesne conveyances whatever right, title and in- 
terest passed under the deed above set out vests now in the 
plaintiffs in this action who are in possession of the land de- 
scribed in the complaint and in said deed, said land being located 
as  shown by letters A. B. C. D. and E on a map prepared by 
Darrel D. Daniels, C. E. . . ." (A  copy of the map was attached 
to the facts agreed; however, i t  is here omitted as not being 
pertinent to decision. I t  definitely delineates the plot of land, 
about 100 feet wide and 488 feet long, stipulated in the facts 
agreed as the land embraced in the complaint and in the deed.) 

"4. That on or about the 31st day of December, 1952, the 
railroad running from Washington, N. C., to Vandemere, N. C., 
across the land described in the complaint, was abandoned by 
the railroad company and the tracks removed, and i t  is no longer 
being used for railroad purposes. 

"5. That subsequent to the execution of the deed referred 
to  in paragraph 1, A. P. Barnes and Drussilla A. Barnes died 
intestate, and among their heirs a t  law are the defendants; the 
defendant Hugh H. Barnes, by deed dated 14 day of May, 1954, 
and recorded in the office of the Register of Deeds of Pamlico 
County in Book 117, page 24, acquired all of the right, title 
and interest of his co-tenants except the interest of the de- 
fendant H. Foley Barnes in and to the lands described in the 
complaint, . . ." 

From judgment decreeing that  the plaintiffs have no title 
to  the land, and that  the defendants are the owners thereof 
in fee simple, the plaintiffs appeal. 

Barden, Sti th & McCotter for plaintiffs, appellants. 
Robert G. Bowers and Sam J. Mowis f o ~  defendant, appellees. 
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JOHNSON, J. The only question for decision is this:  Did the 
deed made by A. P. Barnes and wife to The Carolina Land 
and Improvement Company convey fee-simple title or only a n  
easement in the str ip of land in controversy? 

If the deed conveyed only a n  easement, the estate of the 
railroad company ceased and terminated when its tracks were 
removed and the railroad was abandoned, and the defendants, 
having succeeded to the rights of A. P. Barnes, would be en- 
titled to a n  affirmance of the judgment below. On the other 
hand, if the deed conveyed the str ip of land in fee simple, title 
has passed to the plaintiffs by mesne conveyances from the 
grantee of Barnes, and the judgment below should be reversed. 

Manifestly the deed is a railroad-purpose deed. At the time 
of its execution the general powers of railroad corporations 
were prescribed by Chapter 138, Public Laws of 1871-1872. 
The pertinent parts of this Act, then codified as Sections 1957 
(2) and (3) of the Code of 1883, now codified as  G.S. 60-37, 
provided that  "Every railroad corporation shall have power: 
. . . (3) To Take Property by Grant.-To take and hold such 
voluntary grants of real estate and other property as  shall be 
made to i t  to aid in the construction, maintenance and accom- 
modation of its railroad; but the real estate received by volun- 
tary grant  shall be held and used for the purposes of such grant  
only. 4. To Purchase and Hold Property.-To purchase and 
hold and use all such real estate and other property as  may be 
necessary for the construction and maintenance of i ts  railroad 
and the stations and other accommodations necessary to ac- 
complish the object of its incorporation." 

The instant deed is a regular form deed of bargain and sale. 
I t  recites a valuable consideration. Upon the facts agreed and 
on this record, the deed is presumptively a deed of purchase 
within the meaning of the section of the Act of 1871-1872 now 
codified as  G.S. 60-37 (4 ) .  This being so, the deed must be 
interpreted as an  ordinary deed. When this is done, it is mani- 
fest that  the deed conveys title in fee simple: 

The granting clause in the Barnes deed conveys an  un- 
qualified fee-simple estate: "That the said parties of the first 
part  for and in consideration of the sum of Two (2.00) DOLLARS, 
to them in hand this day paid by said party of the second part, 
the receipt of which is hereby forever admitted, released and 
remised, have given, granted, bargained and sold and by these 
presents do hereby give, grant,  bargain and sell unto the party 
of the second part, its successors and assigns, a tract  or parcel 
of land 100 feet in width to be cut out of the following described 
tract of land situated lying and being in the county and State 
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aforesaid and in No. 3 township adjoining the lands of C. A. 
Flowers, S. H. Muse and others. . . ." 

The habendum clause places no limitation on the estate in 
fee conveyed by the granting clause: "To HAVE AND TO HOLD, 
the aforesaid tract or parcel of land as  above described together 
with all the rights, ways, privileges and easements thereunto 
belonging or in anywise appertaining unto i t  the said party 
of the second part  its successors and assigns.'' 

The covenants of seizin and warranty harmonize with the 
fee previously granted: "And the said parties of the first part  
on behalf of themselves their heirs and assigns hereby covenant 
to and with the said party of the second par t  on behalf of itself, 
its successors and assigns as  follows, to wit:  1st. That they are  
seized of the said property above conveyed in fee. . . . 3rd. That 
they will forever warrant and defend the title to the said land 
against the lawful claims of any and all persons Claiming 
by Through or Under Them." 

Since all the operative clauses of the deed refer to a fee-simple 
estate, without restriction or limitation, i t  necessarily follows 
that no ambiguity or contradiction is disclosed by these clauses. 
Hence, as to these clauses there is no need for application of the 
ordinary rules of construction. Jackson v. Powell, 225 N.C. 599, 
35 S.E. 2d 892. 

Moreover, the plaintiffs' contention that  the Barnes deed 
conveyed a fee is supported by Ch. 148, Public Laws of 1879, 
now codified as G.S. 39-1, which provides that  a conveyance shall 
be construed to be a conveyance in fee unless "such conveyance 
in plain and express words shows, or i t  is plainly intended by 
the conveyance or some part  thereof, that  the grantor meant 
to convey an  estate of less dignity." 

We have given consideration to the defendants' contention 
that  the use of the term "right of way" in the description limits 
the conveyance to an easement. The contention is untenable. 
The term "right of way" has a two-fold meaning: it may be 
used to designate an easement, and, apart  from that, i t  may be 
used as descriptive of the use or purpose to which a str ip of 
land is put. I t  is a matter of common knowledge that  the strip 
of land over which railroad tracks run is often referred to  as 
the "right of way," with the term being employed as merely 
descriptive of the purpose for which the properly is used, with- 
out reference to the quality of the estate or interest the rail- 
road company may have in the str ip of land. 77 C.J.S., 394. 
Here, we think the term "right of way" was used as merely de- 
scriptive of the purpose to which the land was to be put, and 
was not intended to cut down to the easement the fee conveyed 
in the granting clause. Annotation : 132 A.L.R., 142, 150. But 
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in any event, under application of the rule of construction that  
the granting clause will prevail in case of repugnancy, the 
term "right of way" as  here used in the description must yield 
to the granting clause in fee, and especially so in view of the 
fact that  the granting clause harmonizes with the habendum 
and with the covenants of seizin and warranty. Artis v. Artis, 
228 N.C. 754, 47 S.E. 2d 228; Jeffries v. Parker, 236 N.C. 756, 
73 S.E. 2d 783 ; Griffin v. Springer, 244 N.C. 95, 92 S.E. 2d 682; 
Edwards v. Butler, 244 N.C. 205, 92 S.E. 2d 922. 

In Artis v. Artis, supra, a t  p. 761, i t  is stated: "Hence i t  may 
be stated as a rule of law that  where the entire estate in fee 
simple, in unmistakable terms, is given the grantee in a deed, 
both in the granting clause and habendurn, the warranty being 
in harmony' therewith, other clauses in the deed, repugnant to 
the estate and interest conveyed, will be rejected." 

Here the fact that  the description was inserted in a form 
deed is without controlling significance. JefSries v. Parker, 
supra. 

The clause in the description purporting to limit the property 
to "railroad use" is also without significance. Conceding that  
this clause may have had operative force as a restrictive cov- 
enant, a t  most i t  was a covenant personal to the grantors, which 
is no longer enforceable, now that  (1) the grantors are dead, 
(2) the railroad has been abandoned, and (3) title to the right 
of way property has passed from the original owners. I t  is 
elemental that  a personal covenant does not run with the land. 
Maples v. Horton, 239 N.C. 394, 80 S.E. 2d 38; Craven County 
v. Trust Co., 237 N.C. 502, 517, 75 S.E. 2d 620, 631; Phillips v. 
Wearn, 226 N.C. 290, 37 S.E. 2d 895. See also Annotation: 132 
A.L.R. 142, 163. Besides, a restrictive covenant ordinarily loses 
its operative force when its purposes and objects no longer exist. 
Cessante causa, cessat effectus. 

I t  follows from what we have said that the Barnes deed con- 
veyed title in fee simple to the grantee. 

We have not overlooked the decision in Shepard v. Railroad, 
140 N.C. 391, 53 S.E. 137, wherein it is stated in the third head- 
note that, "A deed to the right of way gives a railroad no more 
rights than i t  would have acquired by condemnation." This 
headnote is based upon the following statement appearing in 
the opinion, a t  p. 393: "The deed to the right of way gives the 
defendant no more rights than he would have acquired by con- 
demnation. Hodges v. Tel. Co., 133 N.C. 233." Upon a casual 
reading of the foregoing headnote and opinion in the Shepard 
case, i t  is understandable how the decision has been misinter- 
preted to stand for the general proposition that  land purchased 
by a railroad company for a right of way passes only an ease- 
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ment, no matter how the deed may be worded. However, a 
study of the decision, in connection with the record in the case, 
discloses that  the decision stands for no such proposition. In 
fact, the foregoing excerpt may be treated as obiter dictum. The 
record in the case presented no question for deed construction. 
The only question for decision was one of statutory construc- 
tion. The plaintiff Shepard owned a two-acre lot in the town 
of Edenton which he used as  a pasture. The defendant railroad 
company, under deed from the plaintiff, built its road across 
the lot. In  doing so, i t  tore down his fence and failed to erect 
cattle guards. The plaintiff sued for damages, relying on a 
statute which required a railroad company in constructing its 
road over enclosed land to erect and maintain cattle guards a t  
the points of entrance to and exit from the enclosure. The de- 
fendant, answering, alleged (1) that  in crossing the land i t  was 
acting under "a deed executed to i t  by the plaintiff" and that  i t  
"committed no act which i t  had not the right to commit under 
the deed"; and (2 )  that  the statute did not apply to the plain- 
tiff's lot for the reason i t  was located in the town of Edenton 
where by the charter and laws of the town stock were not per- 
mitted to run a t  large. There was a verdict and judgment in 
favor of the plaintiff in the amount of $15 for damage to the 
fence and $26 damages for failure to put up cattle guards. The 
defendant appealed from the judgment only in respect to the 
$26 award of damages for failure to put up guards. The record 
on appeal discloses and the appellant's brief states that  the only 
question presented for decision is whether the cattle guard 
statute (Sec. 1975 of the Code of 1883) applied to an  enclosed 
town lot. The Court resolved the question in favor of the plain- 
tiff and upheld his recovery of $26. The record discloses that 
the defendant offered no evidence, and the deed is not included 
in the record. In  fact, the only reference to the deed found in 
the case on appeal is this statement (R.  p. 8) ; "The plaintiff had 
conveyed to the defendant, by deed in due form, a right of way 
over the said lot before the road was constructed." From the 
statement that  the deed conveyed "a right of way over the lot," 
(italics added) the natural inference is that  the term "right 
of way" was used in the sense of an  easement-an easement 
over the lot. It thus appears that  the defendant claimed nothing 
more than an easement over the lot. This being so, i t  would 
seem that the Court was assuming that  the deed on its face 
granted only an  easement when i t  stated by way of obiter, "The 
deed to the right of way gives the defendant no more rights 
than he ( i t )  would have acquired by condemnation." This in- 
terpretation of the foregoing excerpt from the Shepard decision 
is fortified by the fact that Hodges v. Tel. Co., 133 N.C. 225, 45 
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S.E. 572, is cited as authority. An examination of the Hodges 
case discloses that the deed there involved granted only a "right 
of way and easement." 

We conclude therefore that the decision in Shepard v .  Rail- 
road, supra, is factually distinguishable from the instant case 
and is not authority for the proposition that the conveyance here 
involved should be cut down to an easement. 

The judgment below is 
Reversed. 

DORA BETTY BELL v. LEROY SIMMONS. 

(Filed 10 January,  1958.) 

1. Appeal and Error  8 51- 
I n  passing upon appellant's exception to involuntary nonsuit, evi- 

dence admitted a t  the trial, whether competent or incompetent, must 
be considered. 

2. Trial 8 2242- 
Discrepancies and contradictions, even in plaintiff's evidence, a re  

to  be resolved by the jury and not the court. 

3. Libel and Slander 8 1- 
Good fai th  is no defense to  the recovery of compensatory damages 

for  libel. 

4. S a m e  
A person giving verbal statements to reporters for  the purpose of 

having the statements published in a newspaper is liable to  the extent 
t h a t  libelous matter  contained in the article is predicated in sense and 
substance on such statements. 

5. Libel and Slander 3 4- 
I t  is  for  the court to  determine whether a communication is capable 

of a defamatory meaning and for  the jury to  determine whether i t  
was understood in i ts  defamatory meaning by the public. 

6. Libel and Slander 3 12-Evidence held for jury a s  t o  whether libel 
tended to injure plaintiff in her occupation or  profession. 

Plaintiff was employed a s  the treasurer and office manager of a 
corporation and, as  extra o r  incidental employment, was secretary- 
treasurer of a n  affiliated organization. Plaintiff's evidence was to the 
effect t h a t  defendant made statements to newspaper reporters fo r  
the purpose of publication, t h a t  the article published contained mat- 
t e r  based on defendant's statements, which, in effect, charged tha t  
important records of the organization in plaintiff's custody were miss- 
ing without explanation, t h a t  the sheriff had been called to investigate 
the matter  of the missing records, and t h a t  payments due by the or- 
ganization had not been made because of the loss of the records. Held: 
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The evidence was sufficient to overrule defendant's motion to nonsuit 
as establishing the publication of words tending to injure plaintiff in 
her trade or profession. 

HIGGINS, J., dissenting. 

APPEAL by plaintiff from Phillips, J., March Term, 1957, of 
DUPLIN. 

Action t o  recover compensatory and punitive damages for 
alleged defamatory statements of and concerning the plain- 
tiff, alleged to  have been made by defendant to one Paul Barwick, 
a local correspondent, and by telephone to one Charles Clay, a 
Raleigh reporter, incorporated in an  article published in the 
News & Observer in i ts  issue of October 13, 1955, under a 
Kenansville dateline of October 12, 1955. 

The newspaper article, a s  alleged in the complaint, was in 
these words, viz. : 

"FARM BUREAU RECORDS MISSING 
FROM DUPLIN COUNTY ASC OFFICE 

"The mystery has thickened a t  the Duplin County office 
of the Agricultural Conservation and Stabilization agency 
with the discovery that  virtually all records of the Duplin 
Farm Bureau are  missing from that  office. 

"The discovery was made when Farm Bureau President 
LeRoy Simmons went to the office to find out why home 
demonstration club members hadn't been paid for work 
in last year's membership drive. 

"Simmons said Harvey D. Arnold of Rose Hill, suspended 
Chairman of the Duplin ASC Committee, was a t  the office 
and advised him to 'keep i t  quiet.' 

"Simmons, who lives a t  Albertson, said he didn't take 
the advice because he thinks public matters should be kept 
'above board' and the records 'are essential to us and they're 
valuable to us.' 

"The records also would be valuable to a political faction 
a t  this time with the hottest ASC election in the history 
of Duplin coming up next week. 

"Without an ASC committee for some time now since an 
investigation of alleged irregularities in the office's opera- 
tions began, Arnold and other suspended members of the 
Committee reportedly are  working to get re-elected, 

"Horace Godfrey of Raleigh, State ASC Chairman, has 
said the committee would be removed if the probe sub- 
stantiates the charges. Whether any findings would be 
known before the election on October 18 remained to be 
seen. 
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"The shocker to Simmons, he said tonight, was that  the 
records had been missing for some time and he still wouldn't 
know about i t  if he hadn't 'stumbled on it' October 3. 

"Simmons said he went to see Mrs. Dora Betty Bell-who 
has the dual role of office manager for the ASC and Secre- 
tary-Treasurer of the Farm Bureau-when he learned that  
the club women hadn't been paid the $10 they were due 
last December for each 50 members they signed up in the 
Farm Bureau last year. 

"Simmons said Mrs. Bell was reluctant to give him the 
records or  a reason why the club members hadn't been paid. 
When he pressed the matter, Mrs. Bell said the solicitors 
hadn't been paid because she +had no records, Simmons said. 

"Simmons said that  so f a r  as he has learned no money is 
missing. He said the money due the drive workers is in 
the bureau's treasury, and they are now being paid. 

"The office, located in the Agricultural Building here, 
was not broken into and a t  least $120 in ASC money was 
untouched. 

"The missing records include, along with the list of people 
who had helped to write Farm Bureau memberships, a 
check book and financial statements of the past. Only a 
few scattered sheets of the records were left, Simmons said. 

"Simmons said he had been asked by political candidates 
for Farm Bureau lists but that  he had 'never given them 
to any political figure or anybody else who wanted them for  
a mailing list.' 

"A Farm Bureau committee composed of Simmons, 
Eugene Carlton of Magnolia, Taft Herring of the Scott's 
Store section and Arthur Whitfield of Kenansville turned the 
matter over to Sheriff Ralph Miller today. 

"Simmons said today that  the club women 'should have 
been paid last December and I thought they had.' The fact  
that they hadn't, he indicated, accounted for 'only a hand- 
ful' of people a t  a kick-off meeting recently for this year's 
membership campaign. 

"In reference to Arnold's advice on the records, Simmons 
said he was 'going to cut wood and let the chips fall where 
they may.' He said he couldn't understand why he, as presi- 
dent of the bureau, wasn't informed about the loss of the 
record." 

Plaintiff alleged, by way of innuendo, that  said article, which 
defendant caused to be so published, was intended to charge 
plaintiff and did charge her with serious wrongdoing, including 
criminal conduct, as specified in nine separate paragraphs. 
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Plaintiff alleged that  defendant's alleged &ongful conduct 
caused her to suffer a great nervous shock, causing her to be 
incapacitated and hospitalized for  several weeks, to incur medical 
and hospital expense of about $500.00, humiliation, mental 
anguish, damage to reputation, etc. 

At  the close of plaintiff's evidence, the court entered judg- 
ment of involuntary nonsuit. Plaintiff excepted and appealed. 

H. E. Phillips, Norwood Boney and Albion Dunn f o r  plain- 
tiff, appellant. 

Johnson & Johnson and Jones, Reed & Griffin for defendnnf, 
appellee. 

BOBBITT, J. There was evidence which, taken in the light 
most favorable to plaintiff, tended to show the facts narrated 
below. 

Plaintiff, since 1943, had been treasurer of the Agricultural 
Stabilization Corporation (ASC) in Duplin County. I ts  office 
was in  the County Agriculture Building. Since 1952, she had 
been office manager. ASC paid her a salary of $5,100.00 per 
year. 

Since 1945, plaintiff had been Secretary-Treasurer of the 
Farm Bureau in Duplin County. During this period she had 
received and disbursed Farm Bureau funds in the total amount 
of $31,807.30. She received no stipulated compensation from 
the Farm Bureau. From time to time, she received "a token of 
appreciation," or "a Christmas present." The last such present 
or  payment was received on January 13, 1953; and the total 
received by her over the period of approximately eleven years 
was $600.00. 

The Farm Bureau had no separate office. Plaintiff performed 
her services for it, "on the side," in the ASC office, and "on 
nights and on Saturdays after  office work." 

Defendant, for  some four or five years, had been President 
of the Farm Bureau in Duplin County. 

Prior to October, 1955, the three members of the Duplin 
County ASC Committee had been suspended. Prior to October 
13, 1955, the News and Observer "had carried various stories 
. . . about an  investigation of the office by the State ASC Com- 
mittee." Whatever the alleged reason for said suspension of 
the committee members, plaintiff was not affected thereby. She 
continued a s  secretary-treasurer and office manager until No- 
vember 1, 1956, when, on account of her impaired health, she 
resigned. I t  is noted that  the suspended (ASC) committee 
members were re-elected. 
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BELL v. SIMMONS. 

Shortly prior to October 12, 1955, according to Barwick, 
defendant told him that  "soon he would have a red-hot news 
story for  us." On October 12, 1955, late in the afternoon, de- 
fendant talked with Barwick in the office of the Duplin Times, 
Kenansville. Barwick, having made a memorandum of the con- 
versation, telephoned Clay and passed on to Clay what defendant 
had told him. At Clay's request, defendant was called to  the 
phone; and then Clay and defendant conversed. Thereafter, 
Clay wrote the article but not the caption. 

I t  appears that  defendant asked Clay "not to bring the other 
issue (ASC) into the Farm Bureau Issue." It appears also 
that  portions of the published article were based on information 
obtained otherwise than from defendant; also, that  certain 
words and phrases, such as  "the mystery has thickened,'' and 
"the shocker," are  interpretations of what defendant said 
rather than exact statements made by defendant. Even so, 
enough remains, based on statements attributed to defendant, 
to permit these inferences: (1) that  plaintiff should have, but 
did not, pay certain club women the ten dollars to which they 
were entitled the preceding December for each fifty members 
they had signed up in the Farm Bureau in 1954; (2) that  plain- 
tiff, when pressed for an  explanation, stated that  she had not 
done so because she had no records; (3) that  Farm Bureau 
records had been missing for some time, a fact defendant was 
surprised to learn on October 3rd when he "stumbled on it"; 
(4) that  important records of the Farm Bureau, which should 
have been in plaintiff's custody, were missing, without explana- 
tion; and (5) that  the sheriff was called in to investigate the 
matter of the missing records. 

Also, there was evidence that  the last paragraph of the pub- 
lished article was to the effect that  "Simmons also said that  
Mrs. Bell who lives near Mount Olive, N. C., will be relieved of 
her duties with the Farm Bureau." The said paragraph does 
not appear in the portion of the complaint purporting to quote 
the published article. But this evidence, whether competent or  
incompetent, must be considered in passing on defendant's 
motion for nonsuit. Kientz v. CUT-lton, 245 N.C. 236, 246, 96 S.E. 
2d 14, and cases cited. 

We refrain from discussing the evidence in detail. Suffice to  
say, plaintiff's evidence is to the effect that  no Farm Bureau or  
other records were or are  missing. Her testimony tends to 
dispel any suggestion of neglect or wrongful conduct on her 
part. 

I t  appears that  the ASC office had been entered early in 1955, 
a t  which time a small desk drawer in which plaintiff kept 
records, including certain records of the Farm Bureau, had 
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been prized open; that  plaintiff promptly reported this to the 
ASC people ; but that, since nothing relating to  the Farm Bureau 
was missing or affected, she did not report i t  to defendant. The 
evidence tends to show that  the sheriff was called in, when the 
Farm Bureau people learned of this incident, to investigate the 
said entry and opening of the desk drawer, not to investigate or  
to search for missing records. It appears further that  the 
sheriff had no information on which to conduct and did not 
attempt to conduct any investigation. However, a person read- 
ing the published article did not have the benefit of this 
information. 

Defendant, on adverse examination, testified that  all he told 
Barwick and Clay as  to missing Farm Bureau records was what 
plaintiff had told him; and Barwick and Clay testified that  
defendant so stated to them. However, as to this, the evidence 
of plaintiff is directly in conflict, both as to the actual facts 
and as  to  what she told defendant. True, plaintiff offered in 
evidence the testimony given by defendant on adverse examina- 
tion; but discrepancies and contradictions in the evidence, even 
though such occur in the evidence offered in behalf of plaintiff, 
a r e  to be resolved by the jury, not by the court. White v. Lacey, 
245 N.C. 364, 96 S.E. 2d 1 ; Gilreath v. Silverman, 245 N.C. 51, 
95 S.E. 2d 107; Coxart v. Hudson, 239 N.C. 279, 78 S.E. 2d 881. 

The evidence is susceptible of the interpretation that  de- 
fendant acted in good faith in providing the data for the pub- 
lished article and in the honest belief that  he conceived i t  his 
duty to make public what he had "discovered," even though 
he may have acted impulsively and under misapprehension of 
the facts. But evidence as to good faith, etc., is not determina- 
tive as to  plaintiff's right to recover compensatory damages. 
Zvie v. King, 167 N.C. 174, 83 S.E. 339 ; Fields v. Bynzsm, 156 
N.C. 413, 72 S.E. 449. 

It is noted that  plaintiff both alleged and offered evidence 
tending to show that  she had suffered special damages, to wit, 
illness sufficient to require medical and hospital care and expense. 

I n  Fluke v. News Co., 212 N.C. 780, 195 S.E. 55, i t  is stated 
by Barnhill, J. (later C. J.) that  a publication is  actionable per 
se, "if, when considered alone without innuendo: . . . (3)  i t  
tends to subject one to ridicule, contempt, or  disgrace, or (4) 
i t  tends to impeach one in his trade or profession," citing au- 
thorities. The published article, when restricted to the state- 
ments attributed by plaintiff's evidence to defendant, contains 
defamatory language within the scope of both (3) and (4 ) .  See 
Kindley v. Privette, 241 N.C. 140, 84 S.E. 2d 660, and cases 
cited. 
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Devin, C. J., citing numerous authorities, states this general 
rule: "It is well settled that  all who take part  in the publication 
of a libel or who procure or command libelous matter to be pub- 
lished may be sued by the person defamed either jointly or 
severally." Taylor v. Press Co., 237 N.C. 551, 75 S.E. 2d 528, 
where the alleged libelous matter was in a newspaper adver- 
tisement published in the exact language of the individual who 
procured and paid for its publication. 

As to whether the evidence is sufficient to support an  action 
for libel a s  distinguished from slander, there is ample evidence 
that defendant's statements to Barwick and Clay were made, 
not only with knowledge that  they would be made the basis of a 
newspaper article but that  defendant made the statements for 
that  purpose. 

I n  Prosser, Law of Torts, Second Edition, Sec. 94, the author 
makes this statement: "There may be responsibility for pub- 
lication by another, a s  in the case of defamation published by an  
agent within the scope of his authority, or an  express or implied 
authorization to publish, a s  where a statement is made to a 
newspaper reporter." However, as the author points out, the 
rule is otherwise when there is no authorization to publish. 

The published article can be considered libelous as to de- 
fendant only to the extent i t  contains false and defamatory 
matter predicated in sense and in substance on statements made 
by defendant for publication. 

The rule has been stated as  follows: "The fact that the 
defamatory words are  spoken with the intention that  they be 
embodied forthwith in a physical form makes the speaking of 
them not only the publication of a slander, but a libel as well 
provided they subsequently are  so embodied. On the other hand, 
if defamatory words are spoken which the defamer intends to 
be reduced to writing, he has published a slander and not a 
libel if they are  not so reduced. His intention that  the defama- 
tory statement be embodied in a written form is not alone 
enough to make him the publisher of a libel if in fact the state- 
ment is not so embodied but is repeated only by word of mouth." 
Restatement of the Law of Torts, Sec. 577f. 

In Klos v. Zahorik, 113 Iowa 161, 84 N.W. 1046, an  article 
written by defendant was rewritten by the newspaper before 
publication. The opinion contains the following: "And it is too 
plain to require extended comment that, if the communication 
from defendant to the paper was in itself unobjectionable, then 
defendant could not be held liable for improper matter con- 
tained in the newspaper article, even though the article might 
have been to some extent instigated by or based upon defendant's 
communication." 
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While we do not think the published article, either in its 
entirety or in respect of the portions thereof attributed by 
plaintiff's evidence to statements made by defendant, may be 
fairly interpreted to charge wrongdoing on the part  of plaintiff 
to the full extent alleged by way of innuendo, we are of the 
opinion that  i t  does charge conduct from which unfitness for a 
position such as secretary-treasurer of the Farm Bureau may 
be implied. I t  is noted: " (1) The court determines whether a 
communication is capable of a defamatory meaning. (2) The 
jury determines whether a communication, capable of a de- 
famatory meaning, was so understood by its recipient." Restate- 
ment of the Law of Torts, Sec. 614. 

While plaintiff's employment by the Farm Bureau seems to  
have been an  extra or incidental employment, i t  must be re- 
membered that  her principal occupation, that  of secretary- 
treasurer and office manager of ASC, a position in which she 
had served for many years, involved responsibilities different 
in extent but of like kind. In such occupation, which was her 
established means of livelihood, the care and custody of records 
was a primary responsibility. 

"Where the words used have such a relation to the profession 
or  occupation of the plaintiff that  they directly tend to injure 
him in respect to it, or to impair confidence in his character or 
ability, when from the nature of his business great confidence 
must necessarily be reposed, they are actionable, . . ." 33 Am. 
Jur., Libel and Slander Sec. 64;  53 C.J.S., Libel and Slander Sec. 
32 (b )  . 

Our conclusion is that  plaintiff offered evidence sufficient to 
require submission of her case to the jury. Hence, the judgment 
of involuntary nonsuit is reversed. 

Reversed. 

HIGGINS, J., dissenting : 
I t  seems to me that  back of this case is a political contro- 

versy, and in such matters I think public good demands that  
they be discussed freely. Of course, the discussion should be 
honest. Viewed in this light, i t  occurs to me that  the words used 
do not go beyond the bounds of proper political debate and dis- 
cussion and are, therefore, not actionable. I vote to affirm. 

T E D D Y  L E E  B A R N E S  v. WILLIAM A L E X A N D E R  HORNEY.  

(Filed 10  January ,  1958.) 
1. Automobiles 5 36- 

There is no presumption of negligence from the mere fact  that  a n  
accident has  occurred. 
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2. Automobiles 8 42k- 
Evidence tending to show tha t  a pedestrian, who had been without 

sleep for  two days and nights, s a t  down by the side of a narrow dir t  
and gravel road and went to sleep, and t h a t  he was lying parallel with 
and between the ru t s  in  the road when run  over by defendant's car, 
i s  held to disclose contributory negligence a s  a matter  of law on the 
p a r t  of the  pedestrian. 

3. Automobiles 8 33- 
While a motorist, in the exercise of his duty to  maintain a proper 

lookout, is  required to anticipate tha t  other travelers, including pedes- 
trians, will be using the highway, he is not required to anticipate t h a t  
a person will be lying prone on the highway. 

4. Automobiles 8 45: Negligence 10- 
The doctrine of last  clear chance is not predicated on the original 

negligence of defendant, but upon his failure, a f te r  negligence and 
contributory negligence have canceled each other, to avoid the injury, 
and the doctrine cannot apply unless defendant has  sufficient oppor- 
tunity, in the exercise of ordinary care, to discover and appreciate 
plaintiff's perilous position in time to avoid injuring him. 

5. Automobiles § 42n- 
Evidence t h a t  plaintiff was lying prone, parallel with the ru t s  of a 

shady dir t  road, tha t  defendant was driving his automobile with the  
lights on low beam and could have seen plaintiff fo r  a distance of 
some 200 feet, and tha t  defendant did see a n  object in  the road, which 
he mistook for  a n  old box or trash, but  didn't recognize the object as a 
body until  too late to avoid injury, is held insufficient to  show t h a t  
defendant had opportunity to avoid the injury a f te r  he  discovered o r  
should have discovered plaintiff's perilous position, and therefore the 
doctrine of last  clear chance does not apply to preclude nonsuit. 

JOHNSON, J., dissenting. 

PARKER AND BOBBITT, J.J., concur in  dissent. 

APPEAL by plaintiff from McKeithen, S.J., May, 1957 Term, 
RANDOLPH Superior Court. 

Civil action to recover for ~e r sona l  injuries to the plaintiff 
alleged to have resulted from-the actionible negligence of the 
defendant in the operation of his automobile a t  an excessive rate 
of speed, without-proper lights, and in a reckless and careless 
manner. The defendant denied negligence and pleaded con- 
tributory negligence on the part of the plaintiff. By reply, the 
plaintiff alleged the defendant had the last clear chance to avoid 
the injury. 

The plaintiff, a soldier, was a t  home on leave. Just before 
dark on July 4, 1955, he sat  down by the side of a narrow dirt 
and gravel road in Randolph County and went to sleep. He had 
been drinking beer and had not slept for two days and nights. 
He was awakened by being run over by an automobile. As a 
result he suffered serious and permanent injuries. 
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BARNES V. HORNEY. 

The plaintiff introduced the adverse examination of the de- 
fendant in which appeared the following: "There is a dirt road 
all the way from my brother's residence to where I ran over 
Barnes. No, I did not cut my lights on just as I crossed the 
Jackson Creek bridge. I cut them on before, when I struck the 
hill. I cut them on dim. I didn't cut them on bright. When I 
say dim, I mean the lower division of my driving lights. . . . I 
did not cut on parking lights. . . . As to how f a r  I was from him 
when I first saw him, I would say five or six feet . . . from my 
front bumper . . . he had on a pair of pants, no shirt,  army shoes. 
. . . As to whether I saw him, I saw an  object. I had no idea 
i t  was a man. Looked like a box or something. Looked like an  
old box where somebody had thrown out some trash. . '. . 1 
didn't see a head, I didn't recognize i t  was a body. My car 
straddled Mr. Barnes. Those are  two ruts and he was lying 
. . . half way between the two ruts. This is a dirt road with 
gravel on it. The two ruts I speak of were used for single lane 
traffic. . . . The part  of my car that  hit him was the oil pan. 
. . . As to how many feet of vision I had as I rounded the curve 
. . . facing the location that  Barnes was in the road a t  that 
particular place, . . . I would say 20 or  25 feet . . . road makes a 
turn  there. . . . I went 25 feet past him before I brought my 
vehicle to a stop. . . . I was making about 30 as I was in no 
hurry. I t  was a crooked road . . ." 

There was other evidence that  the point where Barnes was 
run over could be seen for a distance of about 200 feet. There 
was no evidence automobile lights would enable the driver to 
see a man lying in the road a t  that  distance, or a t  any particular 
distance. There was evidence that  weeds, bushes, and trees 
grew on both sides of the road and some of the branches of the 
trees extended over the road. The accident occurred about 
8 :30 p. m. 

At  the close of plaintiff's evidence the court entered judgment 
of involuntary nonsuit, from which the plaintiff appealed. 

Ottway Burton, for  plaintiff, appellant. 
McNeill Smith and John Dortch. 
Smith, Moore, Smith, Schell & Hunter. 
By: McNeill Smith, for defendant, appellee. 

HIGGINS, J. The plaintiff's allegations of speed are  not sup- 
ported by evidence. While the plaintiff argues the defendant 
was driving after dark with lights on dim, it is obvious from 
the evidence, however, the defendant was operating his car 
with lights on low beam a t  a speed of about 30 miles per hour 
on a narrow, crooked, dirt  and gravel road. The plaintiff's 
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evidence is to the effect that  a s  the defendant proceeded along 
this shaded dirt  road he perceived some object in the road a t  
a distance of 20 or 25 feet;  that  he thought i t  was a trash box. 
The evidence discloses the plaintiff was lying parallel with and 
between the ruts. Whether his head or his feet were in the 
direction of the defendant's approach is not disclosed. 

If the case were made to turn solely on whether the defendant 
was negligent, the question might present some difficulty. Negli- 
gence is not presumed from the mere fact an  accident has 
occurred. Lane v. Bryan, 246 N.C. 108, 97 S.E. 2d 411 ; Fleming 
v. Twiggs, 244 N.C. 666, 94 S.E. 2d 821 ; Shinault v. Creed, 244 
N.C. 217, 92 S.E. 2d 787; Aditchell v. Melts, 220 N.C. 793, 18 
S.E. 2d 406. However, the very fact the plaintiff, without sleep 
for two days and nights, attempted to make his bed in the 
middle or on the side of a crooked, shaded, dirt  road, shows 
negligence as  a matter of law. Holderfield v. Trucking Co., 232 
N.C. 623, 61 S.E. 2d 904. A driver of an  automobile may antici- 
pate that  other travelers will be using the highway and he 
should be on the lookout for them. However, i t  would seem to  
be too much to require him to  anticipate the highway would be 
used as  sleeping quarters. Of course, a pedestrian has the right 
to use the highway, but a pedestrian is a foot traveler, and the 
right to walk does not carry with i t  the right to lie down and go 
to sleep. One who voluntarily places himself in a position of 
known peril fails to exercise ordinary care for his own safety. 
Bogen v. Bogen, 220 N.C. 648, 18 S.E. 2d 162. 

The plaintiff, apparently realizing the danger of placing his 
reliance on the issues of negligence and contributory negligence, 
contends that  the judgment of involuntary nonsuit should be re- 
versed upon the theory the defendant had the last clear chance 
to avoid the injury. Liability under the last clear chance, or dis- 
covered peril, doctrine is predicated, not on any original negli- 
gence of the defendant, but upon his opportunity to avoid injury 
after  discovering the perilous position in which another has 
placed himself. Defendant's liability is based upon a new act 
of negligence arising after  negligence and contributory negli- 
gence have canceled each other out of the case. Liability on the 
new act arises after the defendant has had sufficient opportunity, 
in the exercise of ordinary care, to  discover and to appreciate the 
plaintiff's perilous position in time to avoid injuring him. Gar- 
renton v. Maryland, 243 N.C. 614, 91 S.E. 2d 596; Wade v. 
Sausage Co., 239 N.C. 524, 80 S.E. 2d 150; Mount Olive Mfg. 
Co., v. R. R., 233 N.C. 661, 65 S.E. 2d 379; Holderfield v. Truck- 
ing Co., supra; Johnson v. Morris' Administratrix, (Ky.) 282 
S.W. 2d 835. 
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The evidence in this case is insufficient to show the defendant 
had the opportunity to  avoid the injury after  he discovered, or 
should have discovered, the plaintiff's perilous position. The 
judgment of nonsuit entered in the court below a t  the close of 
the plaintiff's evidence is 

Affirmed. 

JOHNSON, J., dissenting. There is no evidence here that  this 
boy consciously bedded up in the road. He was a paratrooper. 
He was a t  home, out in the country from Asheboro, on a weekend 
furlough which included Sunday, July 4th. Friday night he was 
on guard duty a t  camp, and got no sleep. Saturday night he was 
en route home on the bus, and did not sleep. Sunday afternoon 
before his injury he rode around the countryside with his friend 
Hunt. Jus t  before dark they were in the vicinity of the home 
of Hunt's girl friend-whom he later married. Hunt wanted to 
drop by her home and deliver a message. The plaintiff, not 
wishing to go with his friend on this mission, was put out side 
of the road a few hundred yards from the girl's home, to be 
picked up a little later by Hunt. There was a ditch on each side 
of the road. Beyond each ditch was a bank. The plaintiff sat  
down on a rock on the bank on the east side of the road. He 
was facing the road, with his feet in the side ditch. There, ac- 
cording to all the evidence, he went to sleep. A few minutes 
later he was awakened by being run over in the middle of the 
road by the defendant's automobile. 

This line of evidence points unerringly to the inference that  
the boy simply moved in his sleep from the place of safety be- 
yond the ditch to the place of danger in the road. I t  is a matter 
of common knowledge that  some people sometimes walk and 
move around while asleep and a re  wholly unconscious of their 
movements. See Macbeth, Act V, Scene 1. 

The majority opinion states that  the boy had been drinking 
beer. This is so, but i t  is doubtful whether any of the evidence 
justifies the inference that  beer drinking had anything to do 
with causing the boy to  be asleep in the road. The plaintiff's 
evidence clearly shows that  he was in nowise intoxicated. The 
most that  the evidence discloses against him in this respect is 
tha t  he and his companion Hunt drank some beer earlier that  
day, but none within five or six hours of the time of the injury. 

Since the plaintiff "must have done that  which he ought 
not to have done, or omitted that  which he ought to have done, 
a s  a conscious being," (italics added) (38 Am. Jur., Negligence, 
p. 671) in order to have been contributorily negligent as  a 
matter of law, i t  may be doubted that  this record justifies 
charging him with such negligence. 
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But be this as it may, and conceding that  the plaintiff for  
being down in the middle of the road was chargeable with con- 
tributory negligence, i t  seems to me i t  is a clear-cut case for the 
application of the last clear chance or discovered peril doctrine. 

In  Wade v. Sausage Co., 239 N.C. 524, 80 S.E. 2d 150, 
Ervin, J. ,  states the salient facts in that  case this way: "The 
plaintiff is subject to dizzy spells of a disabling character. 
Despite this infirmity, he undertook to walk eastward upon the 
main-traveled portion of the highway sometime before four 
o'clock on the morning of 24 July, 1952. While so doing, he 
became dizzy, lost consciousness, fell, and came t o  rest athwart  
the center of the pavement with his feet and legs projecting into 
the southern traffic lane. Shortly thereafter the defendant Hicks 
came upon the scene from the west, driving his employer's east- 
bound motor truck along the southern traffic lane a t  a speed of 
about forty-five miles an  hour. The truck was equipped with 
burning headlights which fell upon the plaintiff's helpless and 
prostrate body and rendered i t  plainly visible t o  Hicks when 
the vehicle in his charge was 225 feet away. Although he could 
have seen the plaintiff throughout the intervening 225 feet and 
could have avoided striking him by stopping the truck or by 
driving i t  onto the southern shoulder of the highway, Hicks 
drove the vehicle straight ahead a t  unabated speed along the 
southern traffic lane and ran over the plaintiff's ankles and feet, 
inflicting painful and permanent injuries upon him." Held, the 
case was properly submitted to the jury under the last clear 
chance doctrine, and the verdict and judgment in favor of the 
plaintiff were upheld. 

Quoting further from the opinion by Ervin, J.: "Where an  
injured pedestrian who has been guilty of contributory negli- 
gence invokes the last clear chance or discovered peril doctrine 
against the driver of a motor vehicle which struck and injured 
him, he must establish these four elements: (1) That the 
pedestrian negligently placed himself in a position of peril from 
which he could not escape by the exercise of reasonable care;  
(2) that  the motorist knew, or by the exercise of reasonable care 
could have discovered, the pedestrian's perilous position and his 
incapacity to escape from i t  before the endangered pedestrian 
suffered injury a t  his hands; (3)  that  the motorist had the 
time and means to avoid injury to the endangered pedestrian 
by the exercise of reasonable care after  he discovered, or 
should have discovered, the pedestrian's perilous position and 
his incapacity to escape from i t ;  and (4) that  the motorist 
negligently failed to use the available time and means to avoid 
injury to the endangered pedestrian, and for that  reason struck 
and injured him." (Citing authorities) The evidence on which 
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the  plaintiff in the instant case relies satisfies all four of the 
foregoing elements. 

Here the clear, unobstructed sight distance down the road 
from where the plaintiff was lying was placed by the witnesses 
a t  some 200 to 300 feet. W. A. Carter, a supervisor of roads, 
testified: "I'd say the sight distance was from 200 to  250 feet." 
C. 0. Moore, a highway patrolman, testified: "With respect to 
vision, I would say you could see 100 yards." The evidence dis- 
closes no woods or bushes along the sides of the road that  
interfered with the defendant's vision as he approached where 
the plaintiff was lying, and the evidence indicates and the photo- 
graphs show the overhanging branches were high enough not 
to have interfered with his vision. The surveyor's profile map 
shows that  from a point 203 feet below where the plaintiff was 
lying, looking in the direction from which the defendant ap- 
proached, the road was practically straight but was slightly 
downgrade for the first 90.42 feet, and then gradually upgrade 
for the remaining 112.40 feet. The lowest point in this 203-foot 
section of the road is only about six feet below an  imaginary 
straight line projected between the high point a t  each end of the 
section. There is no valid reason why the defendant by the 
exercise of reasonable care and the use of proper headlights 
should not have seen the plaintiff during the last 200 feet before 
reaching him. 

G.S. 20-129 (a)  provides : "Every vehicle upon a highway 
within this State during the period from a half hour after  
sunset to a half hour before sunrise, and a t  any other time when 
there is not sufficient light to render clearly discernible any 
person on the highway a t  a distance of two hundred feet ahead, 
shall be equipped with lighted front and rear lamps as in this 
section respectively required. . . . 9 9 

G.S. 20-131 ( a ) .  provides: "The head lamps of motor ve- 
hicles shall be so constructed, arranged, and adjusted that, 
except as  provided . . . they will a t  all times mentioned in Sec. 
20-129, and under normal atmospheric conditions and on a level 
road, produce a driving light sufficient to render clearly dis- 
cernible a person two hundred feet ahead. . . ." 

The defendant was driving with his lights on dim-low beam. 
There was no reason why the lights should not have been on 
bright beam. This was negligence. Pierce v. Seymour,  222 N.C.  
42, 21 S.E. 2d 884. 

Thus, i t  seems manifest that  the defendant was not keeping 
a proper lookout. "The requirements of prudent operation are  
not necessarily satisfied when the defendant 'looks' either pre- 
ceding or  during the operation of his car. It is the duty of the 
driver of a motor vehicle not merely to look but to keep an 
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outlook in the direction of travel; and he is held to the duty of 
seeing what he ought to have seen." Wall v. Bain, 222 N.C. 375, 
23 S.E. 2d 330. 

"It is a general rule of law that  the operator of a motor 
vehicle must exercise ordinary care, that  is, that degree of care 
which an  ordinarily prudent person would exercise under 
similar circumstances. And in the exercise of such duty i t  is 
incumbent upon the operator of a motor vehicle to keep same 
under control, and to keep a reasonably careful lookout, so as  
to avoid collision with persons and vehicles upon the highway. 
This duty also requires that  the operator must be reasonably 
vigilant, and that  he must anticipate and expect the presence 
of others." A d a m  v. Service Co., 237 N.C. 136, 74 S.E. 2d 332. 

Conceding, as  stated in the majority opinion, that  "It would 
seem to be too much to require him (the defendant) to antici- 
pate the highway would be used as sleeping quarters," never- 
theless the defendant was required to keep a proper lookout 
and to see what he should have seen in the road ahead of him. 

As I interpret this record, there was ample evidence to carry 
the case to the jury under the doctrine of the last clear chance. 
This doctrine was pleaded by the plaintiff. My vote is to reverse 
the nonsuit. 

PARKER AND BOBBITT, J.J., concur in this dissent. 

SAMPSON JACKSON v. ZELZAH McCOURY 

(Filed 10 January,  1958.) 

1. Appeal and Error  § 49- 
In  a n  action within the purview of the Small Claims Act, where 

neither par ty  aptly demands a jury trial, the findings of fact  made by 
the presiding judge have the force and effect of a jury verdict and a r e  
binding on appeal if supported by competent evidence. 

2. Automobiles § 17- 
A stipulation of the parties t h a t  there was a atop sign erected on 

the east side of a street before its intersection with another street is  
sufficient to raise the inference tha t  such sign was erected pursuant to  
competent authority. G.S. 20-158 ( a ) .  

The failure of a driver along a servient street or highway to stop 
in obedience to  a stop sign before entering a n  intersection with a 
dominant street or highway is not negligence or contributory negligence 
per se, but  is  only evidence thereof to be considered with other facts  
in the case upon the appropriate issue. 
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4. Same- 
The driver of a vehicle along a servient street or highway, who is 

required to stop by sign duly erected before entering a n  intersection 
with a dominant street or highway, should not only stop but should not 
proceed into the intersection until, in the exercise of due care, he can 
ascertain tha t  he can do so with reasonable assurance of safety. 

5. Automobiles 3 41g- 
Plaintiff's evidence to the effect tha t  defendant, driving along a 

servient street, failed to stop in obedience to a stop sign before enter- 
ing the intersection with the dominant street and t h a t  his car was 
struck on i ts  r ight  side by the vehicle driven by plaintiff along the 
dominant street and entering the intersection from defendant's right, 
renders the issue of defendant's negligence a jury question, and sup- 
ports a n  affirmative conclusion thereon in a trial by the court where 
r ight  to trial by jury is not preserved. 

6. Automobiles § 17- 
The driver of a vehicIe along a dominant street or highway is not 

under duty to anticipate tha t  the operator of a vehicle approaching 
the intersection along the servient highway will fail to stop as  re- 
quired by statute, but may assume, in the absence of anything which 
gives or should give notice to the contrary, even to the last moment, 
tha t  the operator of a vehicle traveling along the servient street or 
highway will stop before entering the intersection. 

7. Same- 
Even though the driver of the vehicle along a dominant street or 

highway has the right to assume tha t  motorists approaching the in- 
tersection along the servient highway will yield him the r ight  of way, 
the driver along the dominant highway is nevertheless required to 
exercise due care, to keep a reasonably careful lookout, to drive a t  a 
speed tha t  is no greater than is reasonable and prudent under con- 
ditions then existing, to keep his vehicle under control, and to take 
such care a s  would be exercised by a n  ordinarily prudent person to 
avoid collision when danger of a collision is discovered or  should be dis- 
covered in the exercise of ordinary care. 

8. Automobiles 3 42g- 

Evidence tending to show t h a t  plaintiff was driving a!ong the 
dominant street, tha t  he did not see defendant's vehicle, which was 
approaching the intersection along the servient street from plain- 
tiff's left, until plaintiff was some 45 to 50 feet away from the inter- 
section, t h a t  defendant's vehicle was then in the street, and tha t  plain- 
tiff applied his brakes and skidded his car  some 34 feet before the left 
f ront  of plaintiff's car struck the right side of defendant's car, is held 
to  raise the question of plaintiff's contributory negligence for the 
determination of the jury, but not to establish contributory negli- 
gence as  a matter  of law. 

9. Automobiles § 13- 

The mere skidding of a motor vehicle does not imply negligence. 

APPEAL by defendant from Phillips, J., a t  June 1957 Assigned 
Civil Term, of WAKE. 
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Civil action under Small Claims Act for recovery of property 
damage allegedly caused by negligence of defendant, heard by 
the judge presiding without a jury. 

These facts appear uncontroverted: This action arose out of 
an  automobile collision between plaintiff's 1955 Ford and de- 
fendant's 1954 Pontiac, a t  intersection of Martin and Harring- 
ton Streets, on Saturday, 7 April, 1956, about 9 :40 A. M. Martin 
Street runs east and west, and Harrington Street runs north 
and south. Plaintiff was operating his Ford west on his right 
side of Martin Street, and defendant was operating his Pontiac 
north on his right side of Harrington Street. As result of the 
collision both automobiles were damaged,-plaintiff's Ford in 
the front, and defendant's Pontiac on its right side. 

Plaintiff alleges in substance that  his automobile was damaged 
as  a proximate result of negligence of defendant in driving his 
said automobile upon one of the main streets of the city of 
Raleigh : ( a )  Recklessly in violation of G.S. 20-140 ; (b) with- 
out adequate brakes in good working order, all in violation of 
G.S. 20-124; and (c) negligently failing to stop before entering 
the main-traveled thoroughfare, all in violation of G.S. 20-158; 
and (d )  entered into an  intersection of two streets in said city 
and unlawfully failed to yield the right of way to traffic already 
upon said intersecting street, all in violation of G.S. 20-155, to  
the damage of plaintiff in amounts alleged. 

On the other hand, defendant, answering, denies in material 
aspect the allegations of the complaint as to negligence, and as  a 
further answer and defense, and as a counterclaim against 
plaintiff defendant avers that  a t  the time and place in question 
his automobile was damaged as  a direct and proximate result 
of the carelessness and negligence of the plaintiff in failing (a )  
to keep and observe a proper lookout, (b)  to  give warning by 
horn or otherwise of his approach to the intersection, (c)  to 
yield the right of way to defendant's automobile which entered 
the intersection first, (d )  to keep his automobile under con- 
trol. and (e)  to decrease the speed of his automobile as  he 
approached the intersection, so as  to avoid colliding with the 
automobile of defendant which was already in and more than 
half way across the intersection, and in- that  he drove his 
automobile a t  a dangerous and excessive rate of speed under 
the circumstances and conditions then existing; and that  by his 
own negligence plaintiff caused or helped to cause such damage 
to his automobile as  he may have sustained; and defendant 
pleads such negligence on the part  of plaintiff in bar of any 
recovery herein. 

Upon the trial in Superior Court, police officer L. M. Smith, 
of the city of Raleigh, who investigated the accident, and intro- 
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duced by plaintiff, testified in pertinent par t :  "* * * When I 
got to the scene the nose of the Pontiac was right about even 
with the north curb line of Martin Street, and the nose of the 
1955 Ford came into the intersection and curved slightly north- 
west. There is a stop sign on Harrington Street 15 feet south of 
the intersection. A building a t  the southeast corner of the in- 
tersection is 12 feet from the street, and the stop sign is 4 feet 
behind the building. The stpp sign is 16 feet from the corner. 
Skid marks of the Ford were 34 feet long. There were no skid 
marks from the Pontiac. Each of the these streets is 42 feet 
wide. The accident occurred in the business area. The speed 
limit in this particular section * * * was 35 miles per hour 
* * * The defendant was present when the plaintiff made a 
statement that  he didn't think the defendant stopped a t  the 
stop sign." 

Then on cross-examination the witness continued: "* * * The 
Pontiac was * * * on its right-hand side of Harrington Street 
* * * on which i t  was traveling. The nose of the car was headed 
kind of in a northwesterly direction, pushed slightly to the left, 
and the front of the Ford was headed to its right slightly * * * 
I t  was on its right-hand side of Martin Street * * * The front 
part  of the Ford collided with the right side of the Pontiac 
* * * i t  hit right in the door post. The left front fender and 
grille of the Ford seemed to hit the Pontiac first * * * The 
Pontiac had passed considerable over half way across the street. 
The point of impact was 12 feet from the north curb of Martin 
Street. That means i t  had gone 30 feet into the intersection. 
The Ford had gone only 16 feet from the east curb of Harring- 
ton Street into the intersection." 

Then on re-direct and re-cross-examination, the witness con- 
cluded his testimony as  follows: "A car coming into the inter- 
section on Harrington Street would have to get the nose of the 
car practically even with the curb line before i t  could see up 
Martin Street. If the defendant stopped a t  the stop sign, he 
could not see along Martin Street,-he would have to stop even 
with the line of the street * * * In  a Pontiac automobile, from 
where the driver sits to the front bumper of the car is approxi- 
mately 8 or 10 feet. The sidewalk on the south side of Martin 
Street is 10 or 12 feet." 

And the plaintiff Sampson Jackson, a s  witness in behalf of 
himself, testified in pertinent pa r t :  "* * * As I approached the 
intersection I was traveling from 20 to 25 miles per hour * * * 
As I approached the intersection I looked both ways on Har- 
rington Street and did not see any automobile coming. I was 
meeting a car or  truck one * * * on my left. * * * That was as 
I was going into the intersection. The defendant was out in the 
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street the first time I saw him, and I applied my brakes. I 
would say half of the defendant's car was out in the street. I 
did not see the defendant stop his automobile. I would say he 
was going 15 or 20 miles per hour. I t  looked like he was picking 
up speed. I skidded my car 34 feet." And the witness continued: 
"When I saw the defendant's car, I would say I was about 45 
to 50 feet from the intersection. I am familiar with this inter- 
section and have been driving over i t  for years * * * Prior to 
the accident my car was in good shape. Brakes were in good 
working order * * * When the accident occurred the weather 
was clear and the pavement dry." 

Then plaintiff continued: "* * * When I saw the defendant's 
car I put on brakes and stopped. I skidded 34 feet and that  
carried me into the intersection a little. I struck the defendant's 
car on its right-hand side. * * * The damage to my car was the 
front. The damage to the defendant's car was on the right 
side * * * I met the car going in an opposite direction just a 
little ways before I got to the intersection. I met the truck 
and then I was entering the intersection, and he was coming 
out. I met the car 26 or 36 feet from the intersection." 

Then on re-direct examination plaintiff testified: "* * * The 
truck was coming east and had just cleared the intersection 
when I first saw the defendant's automobile. After the wreck 
my car was so I could not drive it. The whole repair bill was 
$498.99." 

And the parties stipulated that  there was a stop sign on the 
east side of S. Harrington Street 16 feet south of the inter- 
section. 

Here, plaintiff rested his case; and after  reserving exception 
to  the denial of motion for judgment as of nonsuit, defendant 
testified and offered the testimony of other witnesses tending to 
show that  he stopped a t  the stop sign, and after  stopping and 
looking both ways and seeing nothing but a truck that  had 
passed he started across the intersection, and got almost over- 
when plaintiff's car hit his car on its right side about the post 
between the two doors and mashed in the side, and that  when 
he first saw plaintiff's car "it was close, 10 or 12 feet, I imagine. 
I hadn't seen i t  before that  time." 

Defendant reserved exception to denial of motion for judg- 
ment as of nonsuit a t  close of all the evidence. 

The trial judge answered the issues in favor of plaintiff, and 
did not answer the issues arising on defendant's counterclaim. 

Defendant also excepts to finding of fact embodied in each 
of the issues answered by the court, and excepts to the judg- 
ment entered in accordance therewith, and appeals to Supreme 
Court and assigns error. 
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Mordecai ,  Mills  & P a r k e r  f o r  Plaintiff Appellee.  
S m i t h ,  Leach ,  A n d e r s o n  & Dorse t t  f o r  D e f e n d a n t  Appel lant .  

WINBORNE, C.J.: The question involved on this appeal, as  
aptly stated in brief of defendant appellant, is "Whether the 
court erred in denying his motion for nonsuit made a t  close of 
plaintiff's evidence and renewed a t  the close of all the evidence, 
in finding the facts incorporated in the judgment, and in render- 
ing the judgment." 

In  this connection i t  must be borne in mind that  this action 
is based on what is denominated a small claim, defined and 
authorized by 1955 session of the General Assembly of North 
Carolina in an  act entitled "An Act to Expedite the Adjudication 
of Small Claims in the Superior Court." Under this act, in 
pertinent part,  a small claim is defined in Section 1, subsection 
(a)  as  "An action in which the relief demanded is a money 
judgment and the sum prayed for (exclusive of interests and 
costs) by the plaintiff, defendant, or other party does not 
exceed one thousand dollars." 

I t  is declared in Section 3 of the act that  in such action no 
jury trial shall be had unless a party thereto, in the first plead- 
ing filed by him, shall demand a jury trial. And i t  does not 
appear that  in case in hand a jury trial was demanded by either 
party. Therefore findings of fact made by presiding judge, sup- 
ported by competent evidence, have the force and effect of a 
jury verdict, and are  binding on appeal. 

And in connection with the question presented, i t  must be 
borne in mind that  by virtue of the provisions of G.S. 20-158 
(a)  Martin Street is a through or dominant street and Harring- 
ton Street is subservient thereto. This statute, G.S. 20-158, 
prescribes that  ( a )  The State Highway and Public Works Com- 
mission, with reference to State highways, and local authorities 
with reference to highways under their jurisdiction, are  author- 
ized to designate main traveled or through highways by erecting 
a t  the entrance thereto from intersecting highways signs notify- 
ing drivers of vehicles to come to full stop before entering or 
crossing such designated highway, and that  whenever any such 
signs have been so erected, i t  shall be unlawful for the driver 
of any vehicle to fail to stop in obedience thereto. And the same 
section of the statute declares that  "No failure so to stop, how- 
ever, shall be considered contributory negligence per se in any 
action for  injury to person or property; but the facts relating 
to such failure to stop may be considered with the other facts 
in the case in determining whether plaintiff in such action was 
guilty of contributory negligence." See Sebas t ian  v. Motor  
L ines ,  213 N.C. 770, 197 S.E. 539 ; Johnson  v. Bell, 234 N.C. 522, 
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67 S.E. 2d 658 ; Hawes v. Refining Co., 236 N.C. 643, 74 S.E. 2d 
17;  Budders v. Lassite!r, 240 N.C. 413, 82 S.E. 2d 357, and cases 
cited. G.S. 20-158 ( a ) .  

Plaintiff alleges in his complaint that a t  the southeast inter- 
section of Martin and Harrington Streets there is a duly erected 
stop sign requiring northbound traffic on Harrington Street to 
stop before entering and proceeding through the said inter- 
section. And the parties stipulate that  there was a stop sign on 
the east side of S. Harrington Street 16 feet south of said inter- 
section. This is sufficient to raise the inference that  such sign 
was erected pursuant to competent authority. Johnson v. Bell, 
supra; Smith v. Buie, 243 N.C. 209, 90 S.E. 2d 514. Compare 
Bobbitt v. Haynes, 231 N.C. 373, 57 S.E. 2d 361. 

And regarding this statute i t  is held in Sebastian v .  Motor 
Lines, supra, that  "As a necessary corollary or as  the rationale 
of the statute, where the party charged is a defendant in any 
such action the failure to stop is not to be considered negligence 
per se, but only evidence thereof to be considered with other 
facts in the case in determining whether the defendant in such 
action is guilty of negligence." 

In  like manner and for the same reason, the principle may be 
extended to anyone who violates the statute. See Johnson v. 
Bell, supra, and cases cited. 

"The purpose of highway stop signs," as stated by this Court 
in opinion by Devin, J., later C. J., in Matheny v. Motor Lines, 
233 N.C. 673, 65 S.E. 2d, 361, "is to enable the driver of a motor 
vehicle to have opportunity to observe the traffic conditions on 
the highways and to determine when in the exercise of due care 
he might enter upon the intersecting highway with reasonable 
assurance of safety to himself and others. * * * And the stat- 
ute G.S. 20-154 also requires that  before starting from a stopped 
position and moving into the line of traffic the driver shall first 
see that  such movement can be made in safety." 

And in the Matheny case the Court went on to say that  "Since 
a t  the intersection described in the case a t  bar the driver of an  
automobile approaching the intersection from the north was 
required (G.S. 20-158) to bring his automobile to a complete 
stop, the right of way, or rather the right to move forward into 
the intersection would depend upon the presence and movement 
of vehicles on the highway which he intended to cross. The rule 
as to right of way prescribed by G.S. 20-155 applies to moving 
vehicles approaching an  intersection a t  approximately the same 
time * * * When the driver has already brought his automobile to 
a complete stop, thereafter the duty would devolve upon him to 
exercise due care to  observe approaching vehicles and to govern 
his conduct accordingly. One who is required to stop before en- 
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tering a highway should not proceed, with oncoming vehicles in 
view, until in the exercise of due care he can determine that  he 
can do so with reasonable assurance of safety * * * Generally 
when the driver of an  automobile is required to stop at a n  inter- 
section he must yield the right of way to an  automobile ap- 
proaching on the intersecting highway * * * and unless the 
approaching automobile is f a r  enough away to afford reasonable 
ground for  the belief that  he can cross in safety he must delay 
his progress until the other vehicle has passed." See also Cooley 
v. Baker, 231 N.C. 533, 58 S.E. 2d, 115; S. v. Hill, 233 N.C. 61, 
62 S.E. 2d, 532 ; Hawes v. Refining Co., supra; Badders v. Lassi- 
ter, supra. 

In  the light of these principles, applied to the evidence in case 
in hand, whether defendant, under the circumstances, acted as  a 
reasonably prudent person would have under similar circum- 
stances, is properly a jury question, and the judge has resolved 
the issue in this respect in favor of plaintiff. 

On the other hand defendant, appellant, contends and insists 
that  upon his own evidence plaintiff is guilty of contributory 
negligence in the operation of his automobile a t  the time and 
place in question. 

In this connection, the operator of an  automobile, traveling 
upon a designated main traveled or through highway and ap- 
proaching a n  intersecting highway, is under no duty to antici- 
pate that  the operator of an  automobile approaching on such 
intersecting highway will fail to stop as required by the statute, 
and, in the absence of anything which gives or should give no- 
tice to the contrary, he will be entitled to assume and to act 
upon the assumption, even to the last moment, that  the operator 
of the automobile on the intersecting highway will act in obe- 
dience to the statute, and stop before entering such designated 
highway. Reeves v. Staley, 220 N.C. 573, 18 S.E. Zd, 239; John- 
son v. Bell, supra; Hawes v. Refining Co., supra; Blalock v. H w t ,  
239 N.C. 475, 80 S.E. 2d, 373. 

However, as  stated in Blalock v. Hayt ,  supya, in opinion by 
Johnson, J . ,  "The driver on a favored highway protected by a 
statutory stop sign (G.S. 20-158) does not have the absolute 
right of way in the sense he is not bound to exercise care toward 
traffic approaching on an intersecting unfavored highway. I t  is 
his duty, notwithstanding his favored position, to observe ordi- 
nary care, that  is, that  degree of care which an ordinarily pru- 
dent person would exercise under similar circumstances. In the 
exercise of such duty i t  is incumbent upon him in approaching 
and traversing such an intersection (1) to drive a t  a speed no 
greater than is reasonable and prudent under the conditions 
then existing, (2) to keep his motor vehicle under control, (3)  
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to keep a reasonably careful lookout, and (4) to take such action 
as an  ordinarily prudent person would take in avoiding a colli- 
sion with persons or  vehicles upon the highway when, in the 
exercise of due care, danger of such collision is discovered or 
should have been discovered," citing Hazoes v. Refining Co., 
supra; R e e v e s  ,v. S t a l e u ,  supra. 

In  the light of these principles, applied to case in hand, this 
Court holds that the evidence shown in the record is sufficient 
to take the case to the jury on the issue of contributory negli- 
gence of plaintiff, but is not sufficient to compel the inference of 
negligence on the part  of plaintiff as one of the proximate causes 
of the collision and resultant damage to him. The mere skidding 
of a motor vehicle does not imply negligence. For recent declara- 
tions on the subject see Wise v. Lodge, ante, 250, and Durham v. 
Trucking Co., ante, 204. And the judge has found that  plaintiff 
did not, by his own negligence, contribute to his damage as  
alleged in the answer, and such finding is binding on this appeal. 

For reasons stated the judgment below is 
Affirmed. 

STATE v. J U L I U S  BUNTON 

(Filed 10 January,  1958.) 

1. Criminal Law § 159- 
Assignments of error  not brought forward in the brief, or in sup- 

port of which no reason or argument is stated or authority cited, a r e  
deemed abandoned. 

2. Criminal Law § 111- 
In  this case it is held the court correctly instructed the jury t h a t  

defendant's evidence of good character should be considered as  substan- 
tive evidence on the question of guilt or innocence. 

3. Homicide 27h- 
Where the State's evidence establishes murder committed in the 

perpetration of a robbery from the person, the offense is murder in 
the first degree, irrespective of premeditation or deliberation, and 
therefore in such prosecution the court is not required to submit the 
question of defendant's guilt  of murder in  the second degree upon 
defendant's contention t h a t  he was too intoxicated a t  the time to pre- 
meditate and deliberate. Further, the evidence in this case is not suffi- 
cient to make available to defendant the defense of intoxication. 

4. Criminal Law 8 114- 
The charge of the court upon the jury's r ight  to  recommend life 

imprisonment if they should find defendant guilty of murder in the 
first degree held without error. G.S. 14-17. 
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APPEAL by defendant from Olive, J., a t  March 11, 1957 
Criminal Term of GUILFORD-High Point Division. 

Criminal prosecution upon bill of indictment charging "that 
Julius Bunton and John Kollock, Jr . ,  late of Guilford County, on 
the 5th day of January, A.D. 1957, with force and arms, a t  and 
in said county, feloniously, willfully, and of his malice afore- 
thought, did kill and murder Clifford Witt Phillips against the 
form of the statute in such case made and provided, and against 
the peace and dignity of the State," returned by the grand jury 
as  a true bill against defendants Julius Bunton and John Kol- 
lock, J r .  

Upon the call of the above case for  hearing before the presid- 
ing judge a t  the January 21, 1957 Criminal Term of Superior 
Court of Guilford County, defendant Julius Bunton was 
brought into court by the sheriff. And it appearing to the court 
(1) that  this defendant stands indicted for the crime of murder, 
and that  the case is calendared for  trial on February 18, 1957; 
and (2) that  this defendant does not have counsel and does not 
have sufficient funds or means to obtain counsel, the presiding 
judge, pursuant to the statute in such cases made and provided, 
and by written order, appointed James W. Clontz, attorney a t  
law, to represent the defendant and to prepare such defense as 
he might have to said charge of murder. 

And upon arraignment on Monday, 11 March 1957, a t  a reg- 
ular term of Superior Court of Guilford County (High Point 
Division) for the trial of criminal cases, defendant Julius Bun- 
ton and his codefendant John Kollock, Jr . ,  their respective coun- 
sel being present, each pleaded not guilty, and placed himself 
upon God and his country for  trial. 

And upon trial a t  said term of court last above mentioned the 
defendants and their respective counsel being present, the State 
offered evidence tending to show substantially the following: 

The lifeless body of Clifford Witt Phillips, with wound in the 
back of the head, was found by officers of the High Point Police 
Department about 1 :50 a.m., 5 January, 1957, in taxicab parked 
on Hoskins Street, approximately one-half block off Washing- 
ton Street in the city of High Point, North Carolina. All the 
lights were on except those inside the cab. The body was sitting 
under the wheel slumped over to the right. Elood was on the 
back of the front  seat, and on the floor board. The glove com- 
partment was open. His cap and paper, match covers, and the 
like, were on the seat. And i t  was later ascertained that  the 
right-hand, and the left-hand-hip pockets of his trousers were 
turned "wrong side out". Upon examination by the coroner the 
hole in the back of the head was, in his opinion, made by a bul- 
let, which caused the death of Phillips. A .38 caliber bullet was 
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found in the head and taken out-and left with police officer, 
who marked i t  for identification. 

As a consequence of telephone call five officers of city police 
department were sent to Bennettsville, South Carolina, on 8 
January, 1957, where the said defendants, Julius Bunton and 
John Kollock, Jr., were there in the custody of the sheriff. 

Interviewed a t  the sheriff's office, the officers testified each of 
the defendants made statements in relation to the events per- 
taining to the death of Phillips. In substantial accord, they de- 
tailed a plot to get some money, and to get i t  from a taxi driver, 
-and how they executed the plot. Kollock got in the front seat, 
and Bunton in the back seat directly behind the driver. They 
gave direction to driver a s  to course to take, and as  they turned 
off Washington Street into Hoskins Street defendant Bunton 
shot the driver in the back of his head. Kollock stopped the taxi. 
They both went through the pockets of Phillips as  well a s  the 
glove compartment and got his money, approximately $15.00, 
and divided i t  between themselves. They then wandered around 
and spent the night in the woods. In the meantime Bunton stuck 
the gun in weeds beside a telephone pole, and threw the pocket 
book into the weeds. 

The court found as a fact that  the statements which the offi- 
cer who first testified says were made to the officers by defend- 
ant Kollock and by defendant Bunton were freely and volun- 
tarily made without any threats or duress, promise of reward, 
or alleviation of punishment. 

The officers brought defendants from Bennettsville, S. C., 
to High Point, N. C., and upon arrival a t  High Point the pistol, 
a .38 caliber revolver, and the pocket book were found where 
indicated above. The pistol had in i t  an  empty shell, and two 
loaded shells. The pistol, empty shell, and the bullet found by 
the coroner, a s  above recited, were examined by ballistic expert 
-who testified, in his opinion, that  the bullet had been shot from 
the pistol. 

And defendant Bunton, upon being asked by one of the officers 
"if there was any reason why this thing had taken place,'' stated 
that he had been drinking, and that  was the only statement he 
made. And there is evidence that  he had taken some drinks, and 
that  he was under influence of intoxicating liquor when he left 
the Brown home about 10 :45-when he and Kollock left. 

Verdict: The jury returned for its verdict and said (1) that  
the defendant Bunton is guilty of murder in the first degree as  
charged in the bill of indictment; and (2) that the defendant 
John Kollock, Jr., is guilty of murder in the first degree and 
recommends imprisonment for life in the State Prison. 
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And, the jury, upon being polled a t  request of counsel for  
Julius Bunton, each juror answered to his name as called, and, 
for his verdict, said that  the defendant Julius Bunton is guilty 
of murder in the first degree as  charged. in the bill of indictment 
and that  he still assenbs thereto. 

Judgment: As to defendant Kollock: Confinement in the State 
Prison a t  Raleigh, North Carolina, for the term of his natural 
life. 

As to defendant Julius Bunton: Death by inhalation of lethal 
gas as provided by law. 

To the judgment so rendered, defendant Julius Bunton, 
through his attorney, James W. Clontz, excepted and gave no- 
tice of appeal, and appeals to Supreme Court. And as shown of 
record defendant Julius Bunton was permitted to appeal with- 
out making bond or the deposit required, that  is, in f o ~ m  
pauperis; and Guilford County was ordered to pay the costs of 
obtaining a transcript of the proceedings had, and the evidence 
offered on the trial for use of defendant, Julius Bunton, also to 
pay necessary cost of preparing the copies of record and briefs 
required of defendant on such appeal. 

Attorney Geneml  Patton, Assistant At torney General B m t o n  
for the State. 

J .  W .  Clontz for defendant appellant. 

WINBORNE, C. J.: Of the twenty-nine a&ignments of error 
grouped in the case on appeal, only exceptions to which assign- 
ments of error numbered 16, 17, 18, 19, 20, 21, 22, 23, 25, 26 
and 27 relate are  set out in defendant appellant's brief, or in 
support of which reason or argument is stated or authority 
cited. Hence, under Rule 28 of Rules of Practice in the Supreme 
Court, 221 N.C. 544, a t  page 562, and decisions of this Court 
pursuant thereto, all other exceptions will be taken as  aban- 
doned by him. 

The question then arises: Is  there error in matters challenged 
by exceptions presented? Careful review and consideration of 
the record and case on appeal fails to disclose prejudicial error. 

I. An inspection of the record proper, in the light of proper 
practice in trial of homicide cases, such as  this is, discloses that  
orderly procedure was followed, and there is no error apparent 
upon the face of the record. 

11. Assignments of error 21 and 25, based upon exceptions 21 
and 25 to failure to charge in respect to character evidence, the 
defendant not having testified, or put on evidence as  to his good 
character : Under cross-examination, witnesses put on the stand 
by defendant Kollock did testify to good character and reputa- 
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tion of defendant Bunton. And the court, in charging the jury, 
called attention to the fact  that  there was some character evi- 
dence introduced as  to both defendants; that  such evidence is 
substantive in that  the jury would consider i t  as  to the guilt or 
innocence of defendants,-as to whether a person whose charac- 
ter is testified to be good would commit such a crime. The charge 
is in substantial accord with proper instruction. S. v. McMahan, 
228 N.C. 293, 45 S.E. 2d, 340. 

111. Assignments of error Numbers 17, 18, 19, 20, 22, 23 and 
26, a re  based upon exceptions of like numbers, to portions of the 
charge which defendant Bunton contends are  erroneous in that  
the court restricted the jury to the return of one of three ver- 
dicts-guilty of murder in the first degree, or guilty of murder 
in the first degree with recommendation of life imprisonment, 
or not guilty-without including murder in the second degree. 
Defendant, appellant, contends that  the evidence as  to his intox- 
ication is sufficient to require the submission of question of sec- 
cond degree murder, and that, hence, i t  was the duty of the trial 
court to instruct the jury as  to second degree murder as one of 
the verdicts which the jury might return. In  support of this 
position these cases are  cited: S.  v. Muwphy, 157 N.C. 614, 72 
S.E. 1075; S. v. Shelton, 164 N.C. 513, 79 S.E. 883, and S.  v. 
Edwards, 211 N.C. 555, 191 S.E. 1. 

In  this respect, speaking to the question of intoxication in 
S. v. Murphg, supra, Holce, J., later C.J., delivering the opinion 
of the Court, had this to say:  "It is very generally understood 
that  voluntary drunkenness is no legal excuse for crime, and 
the position has been held controlling in many causes in this 
State and on indictments for  homicide * * * The principle, how- 
ever, is not allowed to prevail where, in addition to the overt 
act, i t  is required that  a definite specific intent be established 
as  a n  essential feature of the crime. In  Clark's Criminal Law, 
p. 72, this limitation on the more general principle is thus 
succinctly stated : 'Where a specific intent is essential to consti- 
tute crime, the fact of intoxication may negative its existence.' 
Accordingly, since the statute dividing the crime of murder 
into two degrees and in cases where i t  becomes necessary, in 
order to convict an  offender of murder in the first degree, to 
establish that  the 'killing was deliberate and premeditated,' 
these terms contain, as  a n  essential element of the crime of 
murder 'a purpose to kill, previously formed after  weighing 
the matter' * * * a mental process, embodying a specific, 
definite intent, and if i t  is shown that  a n  offender charged with 
such crime, is so drunk that  he is utterly unable to form or  
entertain this essential purpose he should not be convicted of 
the higher offense. It is said in some of the cases, and the state- 
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ment has our unqualified approval, that  the doctrine in question 
should be applied with great  caution * * * ." 

However, i t  is provided by statute, in this State, that  a 
"murder * * * which shall be committed in the perpetration or 
attempt to perpetrate any * * * robbery * * * or other felony 
shall be deemed murder in the first degree * * * ." G.S. 14-17. 
S. v. Lane, (1914) 166 N.C. 333, 81 S.E. 620; S. v. Donnell, 
(1932) 202 N.C. 782, 164 S.E. 352 ; S. v. Glover, (1935) 208 N.C. 
68, 179 S.E. 6 ;  S. v. Exum, (1938) 213 N.C. 16, 195 S.E. 7 ;  
S. v. Alston, 215 N.C. 713, 3 S.E. 2d 11;  S. v. Miller, (1941) 219 
N.C. 514, 14 S.E. 2d 522; S. v. King, (1946) 226 N.C. 241, 37 
S.E. 2d 684, and other cases. 

To this statute, G.S. 14-17, the General Assembly of 1949, 
Chapter 299, S. 1, added the following: "Provided, if a t  the 
time of rendering its verdict in open court, the jury shall so 
recommend, the punishment shall be imprisonment for  life in 
the State's Prison, and the court shall so instruct the jury." 
This proviso has been the subject of discussion in several cases. 
S. v. McMilhn, 233 N.C. 630, 65 S.E. 2d 212; S. v. Marsh, 234 
N.C. 101, 66 S.E. 2d 684 ; S. v. Simmons, 234 N.C. 290, 66 S.E. 
2d 897; S.C. 236 N.C. 340, 72 S.E. 2d 743; S. v. Docke~y,  238 
N.C. 222, 77 S.E. 2d 664; S. v. Conner, 241 N.C. 468, 85 S.E. 2d 
584; S. v. Carter, 243 N.C. 106, 89 S.E. 2d 789; S. v. Adams, 243 
N.C. 290, 90 S.E. 2d 383; S. v. Cook, 245 N.C. 610, 96 S.E. 2d 
842. 

In  the present case all the evidence shown in the record of 
case on appeal tends to show that  the defendant, in the per- 
petration of a robbery, shot and killed Clifford Witt Phillips. 
A homicide so committed is declared by the statute, G.S. 14-17, 
to be murder in the first degree. S. v. Alston, supra. Thus when 
a homicide is committed in the perpetration of a robbery, the 
State is not put to the proof of premeditation and deliberation. 
In  such event the law presumes premeditation and deliberation. 
S. v. King, 226 N.C. 241, 37 S.E. 2d 684. See also S. v. Maynard, 
ante, 462, cotemporaneous herewith, where this Court in opinion 
by Parker, J., restates the principle in this manner: "Where a 
murder is committed in the perpetration or attempt to per- 
petrate a robbery from the person, G.S. 14-17 pronounces i t  
murder in the first degree, irrespective of premeditation or 
deliberation or malice aforethought," citing cases. 

Moreover, while evidence tends to show that  the defendants 
were drinking, and that  they were "pretty drunk", when the 
witness James McCollum last saw them before the time the 
body of the deceased was found, there is no evidence tending 
to show that  defendant Bunton did not know what he was do- 
ing, both in the planning and in the execution of the robbery. 
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Indeed, the evidence is not sufficient to make available to him 
the defense of intoxication. Hence there is no prejudicial error 
in the court limiting the verdicts as above indicated. 

In  respect to Assignments 16 and 27 i t  is noted that  the trial 
judge charged the jury as to the provision added to G.S. 14-17 
by the act of 1949 Session Laws, Chapter 299, Section 1, above 
quoted in respect to recommendation of life imprisonment, all 
in substantial accordance with decisions of this Court. S. v. 
McMillan, supra, and other cases above cited. 

After careful consideration of the record proper, the record 
of case on appeal, and all assignments of error, both those 
brought forward in brief of the appellant, and those deemed 
abandoned, error of prejudicial nature, sufficient to require 
the disturbing of the verdict, and judgment from which appeal 
is taken is not made to appear. 

Hence the judgment is affirmed, and in the trial there is 
No Error.  

CITY O F  GREENSBORO, GEORGE H. ROACH, WILLIAM B. BURKE, 
TOM E. BROWN, J. M. DENNY, D. NEWTON FARNELL,  JR., 
WILLIAM FOLK, JR., ELBERT F .  LEWIS ALBERT F. STEVENS, 
JR., AND E. R. ZANE, R E D E V E L O P ~ ~ N T  COMMISSION OF 
GREENSBORO, J O S E P H  T. CARRUTHERS, JR., M. A. ARNOLD, 
MRS. ELIZABETH BRIDGERS, VANCE CHAVIS A N D  BYNUM 
H I N E S  v. PERCY L. WALL. 

(Filed 10 January ,  1958.) 

1. Declaratory Judgment Act 5 2- 
Jurisdiction under the Declaratory Judgment Act may be invoked 

only when there is  an actual or real existing controversy between 
parties having adverse interests in the matter  in dispute. 

2. Same: Appeal and Er ror  5 6- 
The Declaratory Judgment Act does not authorize the courts to give 

a purely advisory opinion. 

3. Statutes  5 4 :  Declaratory Judgment Act 5 2- 
The validity of a s tatute  may be determined in a n  action under the 

Declatory Judgment Act only when its validity is directly and neces- 
sarily involved and specific provisions thereof a r e  challenged by a 
person who is directly and adversely affected thereby. 

4. Statutes 3 4- 
A statnte  may be valid in par t  and invalid in part ,  and tke validity 

of a s tatute  should not be determined upon a general attack of i ts  
constitutionality, but only in respect of its adverse impact upon per- 
sonal or property rights in a specific factual situation. 
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5. Appeal and Error  9 1- 

The constitutionality of a s tatute  will not be determined unless 
the judicial power is properly invoked and i t  is necessary to determine 
the question in order to protect the constitutional rights of a par ty 
to  the action. 

6. Constitutional Law 5 4- 
A party who is not personally injured by a statute is not permitted 

to assail i ts constitutionality. 

7. Declaratory Judgment Act § 2- 
Plaintiff municipal corporations and the members of its boards 

instituted this action to test the validity of the Urban Redevelopment 
Law. G.S. 160-454 e t  seq. Defendant, a citizen and taxpayer, admit- 
ted all facts alleged and made a general denial of plaintiffs' legal 
conclusions a s  to  the constitutionality of the Act, without challeng- 
ing any specific actions o r  proposed actions of plaintiffs a s  violative 
of any  particular constitutional or statutory rights of defendant. Held: 
The pleadings present no controversy justiciable under the Declaratory 
Judgment Act, and the action must be dismissed. 

8. Declaratory Judgment Act $ 2: Taxation S 38a- 

While a taxpayer may challenge the illegal expenditure of tax 
funds by a municipality and the validity of proposed municipal bonds, 
a general attack on the constitutionality of the statute under which 
a municipal agency was created, without attacking any particular 
tax, expenditure or bond issue on any specific constitutional ground, 
does not present a justiciable controversy. 

9. Declaratory Judgment Act § 5- 
In  a proceeding under the Declaratory Judgment Act, where the 

facts  a r e  established by defendant's unequivocal admissions, the court 
must determine the controversy upon the facts admitted, and has no 
authority to consider evidence and find additional facts,  and findings 
incorporated in the judgment different from or in addition to facts 
established by the pleadings will not be considered on appeal. 

APPEAL by defendant from judgment of Preyel*, Resident 
Judge, signed October 12, 1957, in Chambers, in action pending 
in GUILFORD Superior Court, Greensboro Division. 

Plaintiffs seek a judgment declaring that  none of their alleged 
actions violates Art. 7, Sec. 7, or Art. 5. Sec. 4, or Art. 1, Sec. 
7, or Art. 1, Sec. 17, or Art. 2, Sec. 1, or Art. 5, Sec. 3, of the 
Constitution of North Carolina, or the provisions of G.S. 160- 
399 (d) . No reference to any of said constitutional and statutory 
provisions appears in the pleadings except in plaintiffs' prayer 
for  relief. 

Answering, defendant admitted all of plaintiffs' allegations 
except paragraph XI11 wherein plaintiffs alleged: ". . . that  
the Redevelopment Commission of Greensboro is a duly con- 
stituted agency of the City of Greensboro; that  i t  and the City 
Council are  authorized by the laws and ordinances hereinabove 
referred to and pleaded herein to proceed with the redevelop- 
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ment plan above described and to spend public money on said 
project and that  the laws and ordinances above referred to and 
pleaded herein a re  valid and constitutional exercises of the 
legislative power of the General Assembly of North Carolina 
and the City Council of the City of Greensboro." 

Plaintiffs are  (1) the City of Greensboro, a municipal corpo- 
ration, (2) the individuals who comprise its City Council, (3) 
the Redevelopment Commission of Greensboro, a separate and 
distinct body corporate and politic, and (4) the individual mem- 
bers of the Conimission. 

The complaint, summarized, alleges : 
The City Council of Greensboro, by ordinance of October 

15, 1951, created the Redevelopment Commission. Upon the 
filing of a certified copy of this ordinance in his office, the 
Secretary of State issued a charter to the Redevelopment Com- 
mission. Thereupon the City Council appointed the members 
of the Commission. I t s  organization was completed by the elec- 
tion of officers, adoption of bylaws, etc. 

On December 13, 1955, the Planning Board of Greensboro, 
a t  the request of the Commission, certified a described area 
within the corporate limits a s  a "redevelopment area." There- 
upon the Commission prepared a comprehensive "redevelop- 
ment area plan." 

The Commission "is proceeding with a proposal for  the re- 
development of the area, which includes the proposed redevelop- 
ment contract, with the developer selected; that  monies have 
been and will be expended in the development of said plan and 
that  the development of said plan cannot proceed further with- 
out expenditure of substantial sums." 

The City Council, by resolution, expressed its desire that  the 
Commission prepare plans and surveys to carry out "an urban 
redevelopment project" and "agreed that  the City of Greens- 
boro would provide an  amount in cash, streets, utilities, etc., 
which will not be less than one-third of the net project cost." 

Attached exhibits show the metes and bounds of the "re- 
development area" and the various projects and features of the 
"redevelopment area plan." 

Defendant is a citizen, resident and taxpayer of Greensboro. 
On July 26, 1957, he wrote a letter requesting that  the City 
Council "take proper steps to have . . . determined by the courts 
of North Carolina" whether plaintiffs' actions or proposed ac- 
tions would be in violation of any of the constitutional and 
statutory provisions referred to above. 

The judgment recites tha t  a jury trial was waived and the 
cause heard on "the pleadings, affidavits and exhibits" (our 
italics) ; and based thereon the court made extended findings of 
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fact. I t  was then adjudged that  the Redevelopment Commission 
of Greensboro and the City Council of Greensboro "are author- 
ized . . . lo p'roceed with the redevelopment plan above described 
and to spend public money on said project." I t  was further 
adjudged that  their actions and proposed actions do not and 
will not violate any of the constitutional and statutory pro- 
visions referred to above. 

Defendant excepted to the judgment in its entirety and ap- 
pealed therefrom. 

H. J. Elam, IZI, and King, Adams, Kleemeier & Hagan for 
plaintiffs, appellees. 

Adam Yozcnce for  defendant, appellant. 
Wesfon P. Hatfield and John T. Mowisey as  anzici curiae. 

BOBBITT, J. Jurisdiction under the Declaratory Judgment 
Act, G.S. 1-253 ct seq., may be invoked "only in a case in which 
there is an  actual or real existing controversy between parties 
having adverse interests in the matter in dispute." Lide v. 
Mears, 231 N.C. 111, 56 S.E. 2d 404, and cases cited. It must 
appear that  "a real controversy, arising out of their opposing 
contentions as  to their respective legal rights and liabilities 
under a deed, will or contract in writing, or under a statute, 
municipal ordinance, contract or franchise, exists between or 
among the parties, . . ." Light Co. v. Iseley, 203 N.C. 811, 167 
S.E. 56. The existence of such genuine controversy between 
parties having conflicting interests is a "jurisdictional neces- 
sity." Tryon v. Power Co., 222 N.C. 200, 22 S.E. 2d 450. 

"It is no par t  of the function of the courts, in the exercise 
of the judicial power vested in them by the Constitution, to 
give advisory opinions, . . ." Stacy, C.J., in Poore v. Poore, 201 
N.C. 791, 161 S.E. 532. "The statute (G.S. 1-253 et seq.) does 
not require the Court to give a purely advisory opinion which 
the parties might, so to speak, put on ice to be used if and when 
occasion might arise." Seawell, J . ,  in T ~ y o n  v. Power Co., supra. 
"The Uniform Declaratory Judgment Act does not license liti- 
gants to fish in judicial ponds for  legal advice." Ervin, J., in 
Lide v. Mears, supra. Also, see Calcz~tt v. McGeachy, 213 N.C. 
1, 195 S.E. 49 ; Trust Co. v. Whitfield, 238 N.C. 69, 76 S.E. 2d 
334, and NASCAR, Inc., v. Blevins, 242 N.C. 282, 87 S.E. 2d 
490. 

The validity of a statute, when directly and necessarily in- 
volved, Person v. Watts, 184 N.C. 499, 115 S.E. 336, may be 
determined in a properly constituted action under G.S. 1-253 
et seq., Calcutt v. McGeachy, supya; but this may be done only 
when some specific provision(s) thereof is challenged by a 
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person who is directly and adversely affected thereby. Compare 
Fox v .  Comrs. of Durham, 244 N.C. 497, 94 S.E. 2d 482. 

Conner, J., reminds us that  confusion is caused "by speaking 
of an  act as unconstitutional in a general sense." St. George 
v. Hardie, 147 N.C. 88, 97, 60 S.E. 920. The validity or in- 
validity of a statute, in whole or in part, is to be determined 
in respect of its adverse impact upon personal or property rights 
in a specific factual situation. As noted below, the General 
Assembly, when i t  enacted the "Urban Redevelopment Law," 
was well aware of the fact that  "a statute may be valid in part  
and invalid in part." 82 C.J.S., Statutes Sec. 92; Constantian v. 
Amon County, 244 N.C. 221, 228, 93 S.E. 2d 163, and cases cited; 
Keith v. Lockhart, 171 N.C. 451, 457, 88 S.E. 640. 

The judicial duty of passing upon the constitutionality of an  
Act of Congress or of a n  Act of the General Assembly is one 
"of great gravity and delicacy." Adkins v. Children's Hospital, 
261 U S .  525, 43 S.Ct. 394, 67 L.Ed. 785; Person v. Doughton, 
186 N.C. 723, 120 S.E. 481. Since "every presumption is to be 
indulged in favor of" the validity of an  Act of the General 
Assembly, S. v. Lzc.eders, 214 N.C. 558, 200 S.E. 22, the estab- 
lished judicial policy is to refrain from deciding constitutional 
questions unless (1) the judicial power is properly invoked, and 
(2) i t  is necessary to do so in order to protect the constitutional 
rights of a party to the action. S. v. Lueders, supra; Turner v. 
Reidsville, 224 N.C. 42, 46, 29 S.E. 2d 211. "A party who is 
not personally injured by a statute is not permitted to assail 
its validity; . . ." Aclams, J., in Yarbo~ough v. Park Com., 196 
N.C. 284, 288, 145 S.E. 563. 

Persons directly and adversely affected by the decision may 
be expected to analyze and bring to the attention of the court 
all facets of a legal problem. Clear and sound judicial decisions 
may be expected when specific legal problems are  tested by fire 
in the crucible of actual controversy. So-called friendly suits, 
where, regardless of form, all parties seek the same result, are 
"quicksands of the law." A fortiori, this is true when the Court 
is asked to pass upon a complicated and comprehensive statute 
and multiple actions thereunder when no particular provision 
thereof or  action thereunder is drawn into focus and specifically 
challenged by a person directly and adversely affected thereby. 

The "Urban Redevelopment Law," now codified as G.S. 
160-454 et seq., was enacted by our General Assembly in 1951. 
The original Act (Ch. 1095, Session Laws of 1951) comprises 
fifteen and one-half pages, single space, 8-point type. Section 
21 thereof, which was not codified, provided: "Separability of 
Provisions. Notwithstanding any other evidence of legislative 
intent, i t  is hereby declared to be the controlling legislative 
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intent that  if any provision of this Act, or the application thereof 
to  any person or circumstances, is held invalid, the remainder 
of the Act and the application of such provision to persons o r  
circumstances other than those as  to which i t  is held invalid, 
shall not be affected thereby." 

Plaintiffs alleged that  all of their actions and proposed actions 
are  authorized by the "Urban Redevelopment Law." 

Do the pleadings disclose a justiciable controversy? Defend- 
ant's answer does not challenge any  of plaintiffs' alleged actions 
and proposed actions as  violative of any particular constitu- 
tional or statutory provision. Defendant pleads no position 
whatever beyond his simple general denial of the legal conclu- 
sions alleged in plaintiffs' paragraph XIII. Indeed, i t  appears 
affirmatively that  defendant suggested that  this action be in- 
stituted, not because he challenged any of plaintiffs' actions and 
proposed actions but because he thought i t  advisable, in the 
phrase of Seazoell, J., to obtain an advisory opinion, which "the 
parties might, so t o  speak, put on ice to be used if and when 
occasion might arise." 

The primary impact of plaintiffs' actions and proposed actions 
will be upon persons who reside or  have property interests in 
the "redevelopment area," the area found by the Commission to 
be a "blighted area" as defined in G.S. 160-456 (q ) .  The ground 
of alleged unconstitutionality stressed by defendant in his b?.ief 
in this Court is that  the "Urban Redevelopment Law" purports 
to vest in the Commission the power of eminent domain. G.S. 
160-465. Yet defendant neither resides nor has property in- 
terests in the "redevelopment area." I f  unconstitutional in this 
respect, defendant is not directly and adversely affected thereby. 
Defendant's status is that  of a citizen, resident and general 
taxpayer. 

Conceding that  a general taxpayer may challenge an illegal 
expenditure of the tax funds of the City of Greensboro and 
the validity of a proposed issuance of municipal bonds without 
legal authority, we are confronted by the fact that  defendant's 
answer does not attack any of plaintiffs' actions on this or  any 
other specific ground. 

Defendant, in his  br ie f ,  incidental to his said contention re- 
lating to the commission's power of eminent domain, con- 
tends that  "redevelo~ment" would not be "for a ~ u b l i c  use or 
public purpose." 

But even  in his Brief defendant makes no contention that  
the City of Greensboro, in respect of contracts involving the 
expenditure of municipal funds for "redevelopment" purposes, 
must comply with the provisions of G.S. 160-399 (d)  ; or (apart  
from a statement that  "redwelopment" is not a public purpose, 
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hence cannot be considered a necessary expense) tha t  the ex- 
penditure by the City of Greensboro of tax  funds and bond pro- 
ceeds would not be "for the necessary expenses" of the munici- 
pality within the meaning of Art. VII, Sec. 7, Constitution of 
North Carolina; or that  the City of Greensboro has no power 
to issue municipal bonds for  "redevelopment" purposes except 
upon compliance with the provisions of Art .  V, Sec. 4, Consti- 
tution of North Carolina. If we assume that  "redevelopment" 
is for  a public purpose (Art .  V. Sec. 3, Constitution of North 
Carolina), the constitutional provisions cited bear upon whether 
authority for the expenditure by the City of Greensboro of tax  
funds and bond proceeds does or may depend upon the approval 
of the voters in a municipal election. 

It is understandable that  plaintiffs desire blanket approval 
of their actions and proposed actions. But questions as  to the 
validity and interpretation of the provisions of the "Urban Re- 
development Law" must await judicial decision until specific 
provisions thereof a re  challenged by persons directly and ad- 
versely affected thereby. Such persons are  entitled to their 
day in court to show, if they can, that  the enforcement of all 
or any of its provisions will result in an  invasion or denial of 
their specific personal or property rights under the Constitu- 
tion. They should not be precluded or prejudiced by a broadside 
decision in a case where the controversy is formal rather than 
genuine. 

At  the hearing below, plaintiffs offered and the court con- 
sidered certain afidavits and in part  based findings of fact  
thereon. Upon submission of a controversy without action 
under G.S. 1-250, the cause is for  determination on the agreed 
facts. The court is without authority to consider evidence and 
find additional facts. Realty Corp. v. Koon, 216 N.C. 295, 4 S.E. 
2d 850, and cases cited. This rule applies when the facts a re  
stipulated. Edwards v. Raleigh, 240 N.C. 137, 81 S.E. 2d 273. 
Too, i t  applies to an  action under the Declaratory Judgment 
Act when the pleadings do not raise issues of fact. G.S. 1-262. 
Here the facts are  established by defendant's unequivocal ad- 
mission of all of plaintiffs' factual allegations. Hence, the court 
should not have considered the affidavits offered by plaintiffs; 
and the findings of fact incorporated in the judgment to the ex- 
tent they differ from or  go beyond the facts established by the 
pleadings a re  not considered here. 

Our conclusion is that  consideration and decision of the 
several questions suggested by plaintiffs relating (1) to the 
powers of the Commission, and (2) to the limitations upon the 
City of Greensboro in respect of the appropriation of tax funds 
and the issuance of municipal bonds for "redevelopment" pur- 
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poses, must be deferred until actions either of the Commission 
or  of the City of Greensboro are  properly and specifically chal- 
lenged by a person directly and adversely affected thereby. 

The absence of a genuine justiciable controversy requires 
that  the judgment be reversed and the action dismissed. It is 
so ordered. 

Reversed. 

JAMES M. WILLARD v. P. T. HUFFMAN,  INDIVIDUALLY A N D  P. T. 
HUFFMAN TRANSFER, INC. 

(Filed 10 January,  1958.) 

1. Master and Servant $3 6b- 

Evidence t h a t  plaintiff was discharged because of his activities in 
regard to joining a labor union held sufficient to be submitted to the 
jury in  this action for  wrongful discharge. G.S. 95-81. 

2. Same- 
An employer has the right to discharge a n  employee for  any reason 

or  no reason a t  all except in those instances in which the employee is 
protected from discharge by statute. 

3. Same- 
An employee is  protected from discharge by G.S. 95-81 for  member- 

ship or nonmembership in a labor union only if i t  is the sole reason 
for  his discharge or is the motivating or moving cause of his dis- 
charge, and where there is evidence tha t  plaintiff employee was dis- 
charged for  breach of a company rule against drinking on the prem- 
ises and also for  such employee's activities in regard to joining a labor 
union, a n  instruction to the effect that  the employer would be liable 
for wrongful discharge if the employee's activity in regard to joining 
a labor union was one of the reasons for his discharge, is reversible 
error. 

APPEAL by defendants from Rousseazi, J., January Civil Term 
1957 of GUILFORD (Greensboro Division). 

This is a civil action instituted by the plaintiff to recover 
damages for his alleged wrongful discharge by the defendants 
in violation of G.S. 95-81. 

The evidence tends to show that  the plaintiff enkred the 
employment of the defendant P.T. Huffman Transfer, Inc. in 
May 1955 and was discharged on 18 January 1956. Plaintiff 
testified that  on 17 January 1956 the individual defendant, 
P. T. Huffman, had a meeting in his office with his drivers 
around 8:45 a.m. "He * * 'k said * * * he had heard there were 
some dissatisfied drivers and he would like to know if there 
was anything he could do to make us happy. * * * he had heard 
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from a friend that all of the drivers were over a t  my house last 
night, except two, and he wanted to know who the spokesman 
was. He had heard that we were discussing the Union. He 
* * * said he wished he could pay union wages but he couldn't, 
that he would have to close his business down before he could 
pay it. He asked if any of the men wanted to see his books. 
* * * and,he wanted to know if he had done anything wrong, 
anything we didn't like, or said anything." That when he was 
discharged on 18 January 1956, Mr. Huffman said, "Well, as 
bad as I hate to, I have got to let you go." That he inquired on 
what grounds, and he said, "You have violated a company rule 
* * * drinking on company premises." 

This witness admitted that four days before he was fired he 
did drink some whiskey on the premises of the defendants, but 
denied any knowledge of a rule prohibiting such conduct. 

The plaintiff's evidence further tends to show that a decision 
was made a t  the plaintiff's home to get in touch with a Mr. 
Jones, a representative of the union. However, there is no 
evidence in the record that the plaintiff or any other driver of 
the defendants actually joined the union. 

The defendant Huffman denied he had said anything about a 
union in the meeting with the drivers; that he had no written 
contract of employment with the plaintiff. He testified that 
on 17 January 1956 he discussed with his drivers some rules 
about loading and unloading freight and that he could not pay 
any higher wages than he was then paying. That he was presi- 
dent and manager of the defendant corporation; that a t  the 
time of Willard's discharge the defendants were operating 16 
or 17 trucks; that about ten per cent of their operation is 
interstate. That on 6 January 1956 a rule was promulgated to 
the effect that no employee of the company was permitted to 
drink on the company property at  any time; that each driver 
employed by the company, including Mr. Willard, was personally 
informed of the rule. 

The evidence tends to show that the plaintiff Willard, Walter 
McCormick and Charlie Foust, all drivers, and Jack Neal, rate 
clerk and assistant traffic manager of the company, participated 
in the drinking on 14 January 1956. According to the evidence 
of the defendant Huffman, he was informed that Willard, Mc- 
Cormick and Neal were drinking on the defendants' premises 
on 14 January 1956 ; that he discharged Willard and McCormick 
for that reason and for no other, and so informed them a t  the 
time of their discharge; that Neal was informed that any re- 
currence of his conduct would result in his discharge; that he 
was retained because i t  was brought to his attention that Neal 
was not present a t  the meeting when the rule was put into 
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effect; that  the witness did not know that  Foust had been 
drinking on the defendants' premises until after  a witness so 
testified about an  hour earlier. 

Evidence was offered by the defendants tha t  the company 
had frequently employed Union members and a t  the time of the 
trial had in i ts  employ drivers who had been union members 
at other companies. 

The jury by its verdict found that  the plaintiff was dis- 
charged by the defendants "because he did not abstain or re- 
frain from membership in a labor union or labor organization," 
and awarded damages in the sum of $625.00. 

From the judgment entered on the verdict the defendants 
appeal, assigning error. 

Robert S. Cahoon, f o ~  plaintiff appellee. 
Brooks, McLendon, Brim & Holderness, for  defendants 

appellant. 

DENNY, J. The defendants assign as error the refusal of the 
court below to sustain their motion for judgment as of nonsuit 
made a t  the close of plaintiff's evidence and renewed a t  the 
close of all the evidence. 

We think the evidence adduced in the trial below, when con- 
sidered in the light most favorable to the plaintiff, as it must 
be on such motion, is sufficient to carry the case to the jury, and 
we so hold. This assignment of error is, therefore, overruled. 

In  our Right to Work statute, enacted by Chapter 328, Session 
Laws of 1947, now codified as G.S. 95-78 through 95-84, i t  was 
"declared to be the public policy of North Carolina that the 
right of persons to work shall not be denied or abridged on 
account of membership or nonmembership in any labor union 
or labor organization or association." (G.S. 95-78.) See also 
In re  Publishing Co., 231 N.C. 395, 57 S.E. 2d 366. 

The plaintiff is relying upon the following provisions of our 
Right to Work statute as the basis for his right to recover in 
this action. "G.S. 95-81. Nonmembership as condition of em- 
ployment prohibited.-No person shall be required by any em- 
ployer to abstain or refrain from membership in any labor 
union or labor organization as  a condition of employment or 
continuation of employment. 

"G.S. 95-83. Recovery of damages by persons denied em- 
ployment.-Any person who may be denied employment or be 
deprived of continuation of his employment in violation of G.S. 
95-80, 95-81 and 95-82 or  of one or more of such sections, shall 
be entitled to recover from such employer and from any other 
person, firm, corporation, or association acting in concert with 
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him by appropriate action in the courts of this State such dam- 
ages as  he may have sustained by reason of such denial or  
deprivation of employment." 

The defendants' assignment of error No. 4 is to the follow- 
ing portion of the court's charge to the jury: "Now, if you find 
* * * by the greater weight of the evidence that  on the night of 
January 17th that  this plaintiff, with nine other employees of 
the defendant company, met a t  the plaintiff's home and dis- 
cussed joining a union, and the members there, those ten men, 
voted to become members and notified Mr. Jones, and you find 
* * * that  the defendant knew that  the plaintiff had met with 
the other members in his employment for the purpose of joining 
some union, and you find by the greater weight of the evidence 
that  that  was the reason, and the sole reason, or one of the 
reasons why he was discharged by the defendant company and 
the individual defendant, Mr. Huffman, and you find those facts 
and all of them by the greater weight of the evidence, then 
* * * you'd answer this issue yes." 

In  other portions of the charge the court likewise instructed 
the jury to answer the first issue in favor of the plaintiff if it 
found that  the sole reason or one of the reasons for plaintiff's 
discharge was because he did not abstain or refrain from 
becoming a member of the union or some labor organization. 
The defendants excepted to each one of these instructions and 
assign them as error. 

These assignments of error present for determination this 
question: Is  i t  sufficient to sustain a verdict in favor of a plain- 
tiff in an  action based on the alleged violation of the provisions 
of G.S. 95-81, if the jury should find that  the discharge for 
such violation was only one of the reasons for such discharge? 

This identical question has not been presented heretofore to 
this Court for determination under the provisions of our Right 
to Work statute. However, the federal act, involving the same 
principle in respect to proof, has been interpreted. The federal 
statute in pertinent part  reads as follows : "It shall be an unfair 
labor practice for an employer * * * by discrimination in regard 
to hire or tenure of employment or any term or condition of em- 
ployment t o  encourage or discourage membership in any labor 
organization: * * *" 29 U.S.C.A., Section 158 ( a )  ( 3 ) .  

I n  Rubin Bros. Footwear v. National Labor Relations Bd., 
203 F .  2d 486 (C.C.A. 5th) ,  the Court said: "If anything is 
settled in labor law and under the act, we think i t  is that  
membership in a union does not guarantee the member against 
a discharge as  such. It affords protection against discharge 
only where i t  is established that  the discharge is because of 
union activity." 
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In the case of Stonewall Cotton Mills v. National Labor Re- 
lations Bd., 129 F. 2d 629 (C.C.A. 5th) ,  the Court said: "* * * 
the invoked section (29 U.S.C.A., Section 158 (a)  (3) ) does not, 
of course, mean that  membership or office in a union is a guaran- 
tee against discharge, layoff, or demotion. An employee though 
he belong to or is an officer of a union, may, like any other 
employee, be discharged for any reason or for no reason a t  
all, unless i t  is for a reason prohibited by the Act." This view 
is sustained by many authorities, among which we cite: Associ- 
ated Press v. National Labor Relations Bd., 301 U.S. 103, 81 
L.Ed. 953; National Labor Relations Bd. v. Jones & L. Steel 
Corp., 301 U.S. 1, 81 L.Ed. 893; National Labor Relations Bd. 
v. Electric City Dyeing Co., 178 F. 2d 890 (C.C.A. 3rd) ; 31 Am. 
Jur., Labor, Section 149, page 895. See also Anno: 123 A.L.R. 
619; 306 U.S. 346, 83 L.Ed. 691. 

We are bound to recognize that in many instances an  employee 
may be discharged for one, or two or more reasons. Conse- 
quently, based on the evidence adduced in the trial below, in 
order for the plaintiff to recover for damages allegedly sustained 
as  a result of his discharge in violation of the provisions of 
G.S. 95-81, the burden is on him to show by competent evidence, 
and by the greater weight thereof, that  he was discharged solely 
by reason of his participation in the discussions with his fellow 
employees in connection with their proposed plan to join a labor 
union or that  such participation therein was the "motivating" 
or "moving cause" for his discharge. 

Webster's New International Dictionary, 2d Edition gives 
the following definition of "moving cause" : "that which acts as 
the immediate agency for the production of effect * * *" 

In National Labor Relations Bd. v. Whitin Machine Works, 
204 F. 2d 883 (C.C.A. l s t ) ,  the Court said: "In order to supply 
a basis for inferring discrimination, i t  is necessary to show that  
one reason for the discharge is that  the employee was engaging 
in protected activity. I t  need not be the only reason but i t  is 
sufficient if i t  is a substantial or motivating reason, despite 
the fact that  other reasons may exist," citing National Labor 
Relations Bd. v. Electric City Dyeing Co., supra. 

In the case of Wells, Znc. v. National Labor Relations Bd., 
162 F. 2d 457 (C.C.A. 9 th ) ,  it is said: "Nor, under the special 
facts of the case, is a motive for the discharge irrelevant, as 
Wells alternatively asserts. The prohibition of Section 8 (3) 
by its plain terms, extends to any discriminatory discharge, 
the purpose and manifest effect of which is to discourage em- 
ployee membership of a labor organization. The existence of 
some justifiable ground for discharge is no defense if i t  was 
not the moving cause." 
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In National Labor Relations Bd. v. McGahey, 233 F. 2d 406 
(C.C.A. 5th),  the Court said: "Management can discharge for 
good cause, or bad cause, or no cause a t  all. I t  has, as the master 
of its own business affairs, complete freedom with but one 
specific, definite qualification: it may not discharge when the real 
motivating purpose is to do that which Section (8) (a) (3) 
forbids.'' 

In light of the above authorities, in our opinion, where there 
is a conflict in the evidence as to the reason for discharge, in an 
action brought under the provisions of our Right to Work 
statute, in order for a plaintiff to recover damages thereunder, 
the jury must find that the discharge resulted solely from the 
plaintiff's exercise of rights protected under the Act, or that 
the plaintiff's exercise of such rights was the motivating or 
moving cause for such discharge, and we so hold. 

The assignments of error based on exceptions to portions of 
the charge, as pointed out herein, are sustained. Therefore, the 
defendants are entitled to a new trial, and it is so ordered. 

The defendants filed a motion in this Court for alternative 
relief to that sought on their appeal, to wit: That this cause be 
remanded to the Superior Court of Guilford County to deter- 
mine whether or not the State courts have jurisdiction of the 
cause. The defendants contend that the doctrine of federal 
pre-emption is applicable to the facts in this case. In view of 
the disposition made of this appeal, we deem it unnecessary to 
rule on this motion, since the defendants will have an oppor- 
tunity to raise the question posed in the trial court. 

New Trial. 

ORANGE SPEEDWAY, INC. v. ODELL H. CLAYTON, SHERIFF OF 
ORANGE COUNTY. 

(Filed 10 January, 1968.) 

1. Constitutional Law 8 4: Injunctions $ 4g- 

The threatened enforcement of a statute may be enjoined when 
necessary to protect constitutional rights of person or property against 
injuries otherwise irremediable. 

2. Statutes 8 2- 
A local act is  valid unless prohibited by the Constitution. 

3. Same 
Professional automobile and motorcycle racing is an employment or 

business engaged in for gain or profit within the meaning of Article 
11, Section 29, of the State Constitution, and therefore a statute ap- 
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plicable to one county alone which attempts to regulate professional 
racing rather  than racing in general, is void a s  a local act regulating 
labor o r  trade. 

APPEAL by plaintiff from Williams, J., September Term 1957 
of ORANGE. 

This is a civil action instituted in the Superior Court of 
Orange County, North Carolina, on 12 September 1957, for the 
purpose of obtaining a permanent injunction against the defend- 
a n t  to prevent the defendant from interfering with the plain- 
tiff in promoting and conducting automobile races on its race 
track in Orange County by the enforcement of the provisions 
of Chapter 588 of the Session Laws of 1957, ratified on 8 May 
1957, the pertinent parts of which read as  follows: 

"Section 1. For the purposes of this Act, the terms 'motor- 
cycle racing' and 'auto racing' a re  defined as  covering any type 
of competitive racing by motorcycles or by automobiles regard- 
less of the manner in which the racing vehicle is constructed or 
powered. 

"Sec. 2. On and after the effective date of this Act, all per- 
sons, firms or corporations promoting, holding, staging, pre- 
senting or  otherwise being responsible for motorcycle or auto 
racing events in Orange County shall obtain casualty and 
liability insurance sufficient to provide the following coverage 
a t  each and all racing events: 

" (a)  Personal accident liability coverage paying up to five 
thousand dollars ($5,000.00) for injury to any competing driver 
or rider, owner of a racing car or motorcycle, mechanic or track 
official participating in the race event, same to cover the cost of 
hospitalization and medical attention and to give limited, reason- 
able compensation to the injured person on a weekly basis for 
time lost from work. 

" (b)  Personal accident liability coverage sufficient to pay 
a minimum of five thousand dollars ($5,000.00) for the death 
of any competing driver or  rider, owner of a racing car or 
motorcycle, mechanic or track official participating in the race 
event whose death is attributable to his participation in any 
activity connected with the race event. 

"(c) Insurance liability coverage providing a minimum of 
five thousand dollars ($5,000.00) for property damage sustained 
by a spectator a t  the event. 

"(d) Death and injury coverage paying up to fifty thousand 
dollars ($50,000.00) to an  individual spectator and a minimum 
of two hundred thousand dollars ($200,000.00) covering any 
one accident occurring a t  the scene of the race and causing in- 
jury or death to  more than one spectator. 
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"Sec. 3. Prior to staging, presenting or holding a motorcycle 
or automobile race, the promoter or person, firm or corporation 
staging or conducting the race shall file with the Clerk of 
Superior Court of Orange County s certificate or certificates 
of insurance showing that  the insurance required by this Act 
has been purchased and will be in effect when the racing events 
covered will be presented. This insurance coverage must be 
obtained from a reputable insurer approved by the State Com- 
missioner of Insurance. 

"Sec. 4. The privilege to hold or present a motorcycle or 
automobile race or of practicing therefor, of any type on a 
Sunday or Sundays or after six P. M. on other days of the 
week is expressly forbidden. 

"Sec. 5. No person under eighteen (18) years of age shall 
be permitted by the promoter, person, firm or corporation to 
participate as a competitor in any motorcycle or automobile race. 

"Sec. 6. Failure to comply with the provisions of this Act 
shall constitute a misdemeanor and violators shall be fined not 
less than fifty dollars ($50.00) or more than two hundred fifty 
dollars ($250.00) or imprisoned for not more than sixty (60) 
days for each racing motorcycle or automobile of any type 
participating in the event in which the violation occurs, and 
each racing event conducted in violation of any provision of 
this Act shall be deemed a separate violation." 

A temporary restraining order was issued and the case came 
on for hearing before his Honor Clawson L. Williams, the 
judge holding the courts of the Fifteenth Judicial District, on 
3 October 1957, the time the temporary restraining order had 
been made returnable. His Honor found the facts from the 
complaint and the answer and the evidence offered by the 
parties and held said Act to be constitutional and valid in all 
respects. Consequently, his Honor dismissed the temporary 
restraining order and denied the plaintiff's prayer for a perma- 
nent injunction against the defendant. 

From the judgment entered, the plaintiff appeals, assigning 
error. 

Robert  G. Sanders ,  J .  C.  Sedberry ,  f o r  plaintiff. 
G r a h a m  & Ranson,  f o r  de fendant .  

DENNY, J. Equity jurisdiction may be exercised to enjoin 
the threatened enforcement of a statute which contravenes 
our Constitution wherever i t  is essential in order to protect 
property rights and the rights of persons against injuries other- 
wise irremediable. McCormick v .  Proctor,  217 N.C. 23, 6 S.E. 
2d 870; Advert is ing Co. v. Asheville,  189 N.C. 737, 128 S.E. 149. 



N. C.] FALL TERM, 1957. 531 

See concurring opinions of Hoke, J., in Turner v. New Bern, 
187 N.C. 541, 122 S.E. 469, and Stacy, C.J., in McCormick v. 
Proctor, supra. See also Terrace v. Thompson, 263 U.S. 197, 
68 L.Ed. 255; Truax v. Raich, 239 U.S. 33, 60 L.Ed. 131. 

Among the findings of fact by the court below are  these: 
"4. That the plaintiff engages in the business of promoting 

and conducting motor vehicle races, particularly stock car races, 
on its privately owned race track in Orange County, State of 
North Carolina. 

"6. That said Act, by its terms, is applicable only to Orange 
County, State of North Carolina. 

"7. That in promoting, advertising, and conducting motor 
vehicle races on its race track in Orange County, the plaintiff, 
through its officers, servants and employees, engages in much 
detailed work and labor. 

"8. That the servants and employees of the plaintiff are 
paid their wages for their work and labor from the profits 
derived from the operation of said race track. 

"9. That the officers and stockholders of the plaintiff derive 
a substantial par t  of their income from the profits derived 
from the operation of said race track and the profits so received 
constitute a portion of the means of livelihood of said officers 
and stockholders. 

"12. That some of the auto racing car drivers who have 
participated in races on the track of the plaintiff in Orange 
County, before the passage of said Act, earn(ed) all or a large 
part  of their means of livelihood from their trade or  calling of 
driving automobiles in racing meets. 

"13. That the defendant herein has threatened and now 
threatens to initiate criminal prosecutions against the officers, 
servants and employees of the plaintiff, and the professional 
racing car drivers, and all others who participate in promoting, 
conducting, or engaging in an automobile race on the plaintiff's 
race course in Orange County. 

"14. That the said Act of the General Assembly, under con- 
sideration herein, places upon those who would engage in the 
trade or business of promoting and conducting automobile races 
in Orange County, burdens, duties and liabilities." 

The Act under consideration applies only to Orange County 
and is a local Act. Even so, i t  is not unconstitutional merely 
because i t  is local unless i t  is violative of some provision of our 
Constitution. 

In  the case of S. v. Ricketts, 74 N.C. 187, i t  is said: "In 
this State in general every act may lawfully be done on Sunday 
which may lawfully be done on any other day, unless there may 
be some act of the Legislature forbidding i t  to be done on that  
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day." White v. Morris, 107 N.C. 92, 12 S.E. 80; S. v. Penley, 
107 N.C. 808, 12 S.E. 455; Taylor v. Ervin, 119 N.C. 274, 25 
S.E. 875; Rodman v. Robinson, 134 N.C. 503, 47 S.E. 19, 65 
L.R.A. 682, 101 Am. St. Rep. 877. 

There is no general statutory law in North Carolina author- 
izing, forbidding or regulating automobile or motorcycle races, 
promoted and conducted on privately owned race tracks or 
courses, and therefore, the common law applies as the only 
general, statewide law in North Carolina relating to automo- 
bile and motorcycle races on privately owned race tracks. G.S. 
4-1; Redding v. Reddkg, 235 N.C. 638, 70 S.E. 2d 676; S. v. 
Hampton, 210 N.C. 283, 186 S.E. 251. There is a statewide 
act with respect to racing on streets and highways in this 
State, Chapter 1358 of the Session Laws of 1957, now codified 
as G.S. 20-141.3, but it has no application to the facts in this 
case. 

There is also a local statute in effect in Wake County, North 
Carolina, Chapter 177 of the Session Laws of 1949, which we 
upheld in the case of S. v. Chestnutt, 241 N.C. 401, 85 S.E. 2d 
297. The pertinent part  of this local Act is to the effect that, 
"It shall be unlawful for any person, firm, or corporation to 
engage in, promote, or in anywise participate in any motor- 
cycle or other motor vehicle race or races on Sunday in Wake 
County, North Carolina." Bobbitt, J., speaking for the Court, 
said: "The statute does not disclose a purpose to regulate labor 
or trade. The purpose of the promotion may be recreation, 
sport or charity; or it may be a business venture, for profit. 
The participants may be volunteers or compensated, amateurs 
or professionals. The race may be widely advertised, drawing 
large crowds; or it may arise upon a sudden challenge and be 
known and of interest only to the participants. * * * 

"Were the statute directed solely against labor, e.g., com- 
pensated labor, or trade, e.g., business ventures, for profit, in 
relation to the conduct of motor vehicle races on Sunday in 
Wake County, the question posed would be serious indeed. But 
where the statute in sweeping terms bans an activity, to wit, 
all motor vehicle races on Sunday in Wake County, making i t  a 
misdemeanor to promote or engage in the proscribed activity, 
without regard to the commercial or noncommercial character 
of the activity, the fact that  these defendants promote and 
engage in such activity for profit and for compensation puts 
them in no better position than those who promote and engage 
in such activity without reference to profit or compensation." 

I t  would seem to be unreasonable to suppose that  any person, 
firm or corporation would construct and maintain a race track 
in Orange County and procure the insurance coverage required 
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by Chapter 588 of the Session Laws of 1957, unless such person, 
firm or corporation was engaged in the business of racing for 
profit. In  fact, the defendant concedes in i ts  brief that  the 
Act "had for its object the regulation of motorcycle and auto 
racing in Orange County * * *" A trade within the meaning of 
our tax laws, a s  well as within the meaning of Article 11, Sec- 
tion 29 of our Constitution, includes any employment or  busi- 
ness embarked in for gain or profit. S. v. Worth, 116 N.C. 1007, 
21 S.E. 204; S. v. Dixon, 215 N.C. 161, 1 S.E. 2d 521. 

Therefore, i t  seems clear to us  that  the Act under considera- 
tion on this appeal is not concerned with the act of racing 
per se, a s  was the case in S. v. Chestnutt, supra, but is aimed a t  
the "persons, firms or corporations promoting, holding, staging, 
presenting or  otherwise being responsible" for racing events. 

Hence, in our opinion, the purpose of the Act under con- 
sideration is the regulation of the trade or business of promoting 
and conducting motorcycle or motor vehicle races for profit in 
Orange County, North Carolina, and we so hold. Moreover, 
we think the facts found by the court below support this 
conclusion. 

Article 11, Section 29 of the Constitution of North Carolina, 
in pertinent part, provides: "The General Assembly shall not 
pass any local, private or  special act or resolution * * * regu- 
lating labor, trade, mining, or manufacturing; * * * Any local, 
private, or  special act or resolution passed in violation of the 
provisions of this section shall be void. The General Assembly 
shall have the power to pass general laws regulating matters 
set out in this section." 

In  view of the conclusions we have reached, we hold the 
statute challenged on this appeal is in conflict with Article 11, 
Section 29 of the Constitution of North Carolina and is, there- 
fore, null and void. Taylor v. Racing Ass'n., 241 N.C. 80, 84 
S.E. 2d 390; Coastal Highway v. Turnpike Authority, 237 N.C. 
52, 74 S.E. 2d 310; Lamb v. Bd. of Education, 235 N.C. 377, 70 
S.E. 2d 201; Idol v. Street, 233 N.C. 730, 65 S.E. 2d 313; Sams 
v. Cm'rs. of Madison, 217 N.C. 284, 7 S.E. 2d 540; S. v. Dixon, 
supra. Cf. Crook v. Commonwealth, 147 Va. 593, 136 S.E. 565, 
50 A.L.R. 1043. 

The judgment of the court below is 
Reversed. 



IN T H E  SUPREME COURT. 

HAMPTON JOHNSON AND WIFE, MARIE J O H N S O N  v. GEORGE E .  
McLAMB AND WIFE, ANALIZER McLAMB ; MARY McLAMB, 
SINGLE: LULA McLAMB JERNIGAN.  WIDOW: D E W E Y  McLAMB 
AND WIFE. E T H E L  McLAMB: CHARLIE MCLAMB AND WIFE. E V A  
MCLAMB'; J O H N N I E  B. M ~ L A M B  AND WIFE, L E L A  MCLAMB; 
L E S S I E  McLAMB P H I L L I P S  AND HUSBAND, GARLAND P H I L L I P S ;  
CALLIE McLAMB, SINGLE; B E T T I E  McLAMB BYRD A N D  BRYANT 
BYRD: A N N A  L E E  ROBERTS AND HUSBAND. J O H N  ROBERTS: 
F E R N I E  L E E  AND WIFE. A N N E R I A  L E E :  PAUL HARDISON AND 
WIFE, C L E T H A  HARDISON ; ANDREW' HARDISON A N D  WIFE, 
L E D A  HARDISON;  NOAH HARDISON AND WIFE, M I N N I E  HARD- 
ISON;  NOLA ALTMAN AND HUSBAND, E U G E N E  ALTMAN;  MILA 
D A N I E L S  AND HUSBAND, W. H .  D A N I E L S ;  MARTHA W A R R E N  
AND HUSBAND, F E L T O N  W A R R E N ;  GOLDEN McLAMB AND WIFE, 
LOUISE McLAMB; ISHAM McLAMB AND WIFE, MAUDE McLAMB; 
C. D. McLAMB AND WIFE, MILDRED McLAMB; I N E Z  STRICKLAND 
AND HUSBAND, RONALD STRICKLAND;  J A M E S  ROLAND MC- 
LAMB, SINGLE; WILLIAM H E N R Y  STANCIL A N D  WIFE, MAMIE 
STANCIL;  F E L T O N  STANCIL A N D  WIFE, DOLLIE STANCIL;  
W A I T U S  STANCIL AND WIFE, E V E L I N A  STANCIL;  SARAH MC- 
CAUSLEY AND HUSBAND, SAM McCAUSLEY; CARSON McLAMB 
AND WIFE, N E T T I E  McLAMB; BRUNO McLAMB AND WIFE, E L S I E  
McLAMB; LALLA KROKER AND HARRY KROKER;  MADRIS 
T Y N E R  AND HUSBAND, J A P  T Y N E R ;  B E S S I E  C R E E C H  AND HUS- 
BAND, THURMAN C R E E C H ;  MAUDE WORLEY A N D  HUSBAND, 
J O H N  WORLEY;  MYRTLE S T A F F O R D  AND HUSBAND, ALTON 
S T A F F O R D ;  C H R I S T I N E  WALLACE AND HUSBAND, WILLIAM 
WALLACE;  CARLISE McLAMB, SINGLE; CASPER McLAMB AND 
WIFE, MARTHA McLAMB; J A N I E  BKASWELL AND HUSBAND, REG- 
INALD BRASWELL;  J A M E S  McLAMB AND WIFE, MARY E L L E N  
McLAMB; ALMA COBB AND HUSBAND, F R A N K  COBB; C. L. MC- 
LAMB AND WIFE, MYRTLE MCLAMB; J O S E P H  McLAMB AND WIFE, 
MARGIE McLAMB; W I L B E R T  McLAMB, JR. AND WIFE, H E L E N  
McLAMB; VELMA WADSWORTH AXD J O H N  WADSWORTH;  
AND E L M E R  McLAMB. DELMAR McLAMB AND PEGGIE MC- 
LAMB, MINORS. 

(Filed 10 January,  1958.) 

1. Adverse Possession 1 15- 
Ordinarily any instrument constitutes color of title if i t  purports to 

convey title but is defective or void for  matters dehors the record, o r  
even if the defects a re  discoverable from the record. 

2. Same: Adverse Possession 9 7- 

The rule t h a t  deed of one tenant  in common purporting to convey 
the entire t rac t  does not constitute color of title a s  against the co- 
tenants is to  be strictly confined to deeds executed by a tenant in 
common, and will not be extended to judicial sales for partition or to 
t ax  foreclosures instituted against a single tenant. 

3. Same: Taxation 3 40g- 

Commissioners' deed in tax foreclosure proceedings instituted against 
one tenant  in common is color of title a s  against the cotenants who 
were not parties to the foreclosure. 
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APPEAL by answering defendants from Seawell, J., a t  May 
Civil Term, 1957, of JOHNSTON. 

Civil action under G.S. 41-10 to remove alleged cloud upon 
title to real estate, a lot in the Town of Benson. 

The case was heard below on an agreed statement of facts, 
which discloses that  the lot was originally owned by Thomas I. 
McLamb. I t  passed under his will in 1930 to his nine children, 
one of whom was Mary McLamb. On account of the nonpayment 
of taxes assessed against the lot in the name of Mary McLamb, 
the Town of Benson instituted an  action in the Superior Court 
of Johnston County, "obtained a judgment forfeiting the in- 
terest" of Mary McLamb in the lot, and appointing a commis- 
sioner to expose the lot for sale. At the sale the lot was bid off 
by the Town of Benson, and deed dated 9 September, 1940, was 
made by the commissioner conveying the "lot of land to the 
Town of Benson." The deed was duly registered in the Public 
Registry of Johnston County on 10 September, 1940. The Town 
of Benson by deed dated 16 January, 1942, duly registered 26 
January, 1942, "conveyed the lot of land" to Maggie McLamb 
Wilson, who in turn  conveyed the "lot" to C. N. Bostic and wife 
by deed duly registered 5 February, 1942. Bostic and wife 
conveyed the "lot" to the plaintiffs by deed dated and registered 
1 3  September, 1955. 

In  the facts agreed i t  is further stipulated: "That the Town 
of Benson, and its successors in title to  the undivided one-ninth 
interest owned by Miss Mary McLamb, . . . have been in the 
adverse possession of the said lot of land since September 10, 
1940." This action was instituted 10 December, 1956. 

The plaintiffs allege that  the defendants who are descendants 
of Thomas I. McLamb claim title to the lot under him. The 
answering defendants comprise five different groups of claim- 
ants. Each group as  heirs a t  law of one of the nine devisees of 
Thomas I. McLamb claims title to a one-ninth undivided in- 
terest in the lot. The defendants who allegedly claim title to 
the other interests in the lot did not answer or otherwise plead 
to the complaint. 

The court below entered judgment decreeing that  the plain- 
tiffs own the lot in fee, and that  all the title and interest which 
the "defendants may have owned" in the lot "has been acquired 
by adverse possession under color of title" by the plaintiffs, and 
that  the defendants own no interest in the land. 

From the judgment so entered, the answering defendants 
appeal. 
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N. H. McGeacizy, Jr.,  Willis D. Brown, and I. R. Williams fo r  
appellants. 

J. R. Barefoot fo r  appellees. 

JOHNSON, J. At the time of the tax foreclosure, Mary Mc- 
Lamb owned only a one-ninth undivided interest in the lot. 
She alone was joined as  a defendanl. The single question here 
presented is whether the tax  foreclosure deed is color of title 
against the cotenants who were not parties to the foreclosure. 

The deed meets all the essential requirements prescribed by 
the general rules definitive of colorable title. Says Walker, J., 
in Burns v. S t e w a ~ t ,  162 N.C. 360, 365, 78 S.E. 321, 323: "Color 
of title has been variously defined by the courts of this country. 
I t  was early held to be any writing which on its face professes 
to pass a title, but which i t  fails to do, either from want of 
title in the person making i t  or from the defective mode of con- 
veyance employed; but i t  must not be so obviously defective a s  
not to mislead a person of ordinary capacity, but not skilled in 
the law. (citation of authorities) The courts have generally 
concurred in defining i t  to be that  which in appearance is title, 
but which in reality is not." 

Ordinarily any instrument constitutes color of title if it 
purports to convey title but is defective or void (Tvust Co. 2). 
Parkey, 235 N.C. 326, 69 S.E. 2d 841) for  matters dehors the 
record (Lofton v. Barber, 226 N.C. 481, 39 S.E. 2d 263), or 
even if the defects a re  discoverable from the record. Per?.?) v. 
Bassengel., 219 N.C. 838, 15 S.E. 2d 365. 

True, in this jurisdiction we adhe1.e to a principle, operating 
as  an  exception to the general rule, tha t  a deed made by one 
tenant in common of the entire estate is not sufficient to sever 
the unity of possession and does not constitute color of title a s  
against the cotenants. The theory of this exception to the 
general rule is tha t  the grantee of one tenant in common takes 
only his share and "steps in his shoes," becoming a tenant in 
common in his stead, and that  therefore i t  requires twenty years, 
rather than seven, adverse possession of the whole, under claim 
of ownership, to bar entry by the other tenants in common. 
Cloud 2.. Webb, 14 N.C. 317; Hicks v. Bullock, 96 N.C. 164, 1 
S.E. 629; Breeden v. JlcLazwin, 98 N.C. 307, 4 S.E. 136; Bullin z*. 
Hancock, 138 N.C. 198, 50 S.E. 621; Cooley v. Lee, 170 N.C. 
18, 86 S.E. 720; Cox 2).  W ~ i g h t ,  218 N.C. 342, 11 S.E. 2d 158. 

I n  Roper LurnBe~ Co. v. Cedar Works, 165 N.C. 83, 80 S.E. 
982, Walker, J., speaking for the Court, said a t  p. 85:  "We a re  
aware that  this Court has held that  a deed by one tenant of 
the entire estate held in common is not sufficient to sever the 
unity of possession by which they are bound together, and does 
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not constitute color of title, a s  the grantee of one tenant  takes 
only his share  and 'steps into his shoes.' I n  such case, twenty 
years of adverse possession, under a claim of sole ownership, is 
required to bar  the entry of the other tenants, under the pre- 
sumption of a n  ouster f rom the  beginning raised thereby. 
(Citation of authorities) We a re  not inadvertent to the fact  
t ha t  this  State  stands alone in the recognition of this  prin- 
ciple, the others holding the contrary, t ha t  such a deed is good 
color of title ( 1  Cyc., 1078 and notes) ; but i t  has  too long been 
the settled doctrine of this Court to be disturbed at this late 
day, a s  i t  might seriously impair vested r ights  to do so. I t  
should not, though, be carried beyond the necessities of the 
particular class of cases to which i t  has been applied, but con- 
fined strictly within its proper limits ; otherwise we may destroy 
titles by a too close attention to technical considerations grow- 
ing out of this  particular relation of tenants  in common, 
and more so, we think than  is required to preserve their rights. 
This view has, within recent years, been thoroughly sanctioned 
by the Court." 

It  thus appears  to be the established policy of the  Court to 
keep the exception strictly confined to the single class of cases 
to which i t  applies, i.e., cases involving in each instance a deed 
made by a tenant  in common purport ing to convey not only his 
interest in the land but also the interest of his cotenants. 

The exception has been restricted so rigidly tha t  i t  has no 
application to deeds based on judicial sales for  partition. In  
this connection our decisions a re  to the effect t ha t  where in a 
judicial proceeding to sell the common estate of tenants in 
common for  partition, and less t han  the whole number of 
tenants a r e  joined a s  parties, a deed made under order of the 
court purport ing to convey the ent ire  estate is like a deed of 
a s t ranger  to the title, and therefore when registered, seven 
years adverse possession thereunder by the grantee o r  those 
claiming under him by registered deeds (Justice v. Mitchell, 238 
N.C. 364, 78 S.E. 2d 122) will ripen title and bar  the cotenants 
who a r e  not parties to the proceeding. NcCulloh v. Daniel, 
102 N.C. 529, 9 S.E. 413; Amis e. Stephens, 111 N.C. 172, 16 
S.E. 1 7 ;  Ropela Lmn?)er Co. v. C e d n ~  Works, s u p m  (165 N.C. 
83) ; Alcrande?~ 7,. Ceda?. IVo~ks ,  177 N.C. 137, 98 S.E. 312; 
 per),^ 2,. Bassenger, s z ~ p )  a (219 N.C. 838). 

I t  appears  f rom the appellants' brief t ha t  they a re  fully 
advised respecting the general rules which control the doctrine of 
colorable title. They a re  here urging the Court to extend the 
exception to cover t ax  foreclosures, like this one, where less 
than  all the tenants  in common were made parties to the fore- 
closure suit. We have given consideration to the arguments 
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presented. However, the view prevails that  the exception should 
be kept in bounds and not extended to cover the situation here 
presented. According to the weight of authority, instruments 
based on judicial proceedings, including tax foreclosures, ordi- 
narily are  color of title. Annotation: 88 Am. St. Rep. 701, 723 
et seq.; 1 Am. Jur.,  Adverse Possession, Sections 199 and 201 
(Cumulative Supplement) ; see also exhaustive annotation: 38 
A.L.R. 2d 986. 

In  Trust Co. v. Parker and Parkey 2) .  Trust Co., supra (235 
N.C. 326, 69 S.E. 2d 841),  i t  had been decided in a prior action 
(Gw,dy v. Parker, 228 N.C. 54, 44 S.E. 2d 449) that  a fore- 
closure, wherein the trustee in the deed of trust  was not a party. 
was void and ineffectual to pass title, nevertheless in the cited 
case (235 N.C. 326) this Court held that  the commissioner's 
foreclosure deed constituted color of title under which the 
grantee acquired title by adverse possession for seven years. 
Chief Justice Devin, speaking for the Court, said a t  p. 332: 
"Color of title may be defined as  a paper writing which on its 
face professes to pass the title to  land but fails to  do so because 
of want of title in the grantor or by reason of the defective 
mode of conveyance used. (Citation of authorities) If the in- 
strument on i ts  face purports to convey land by definite lines 
and boundaries and the grantee enters into possession claiming 
under i t  and holds adversely for seven years, i t  is sufficient to 
vest title to the land in the grantee. G.S. 1-38. No exclusive 
importance is to be attached to the ground of the invalidity of 
the colorable title if entry thereunder has been made in good 
faith and possession held adversely. Though the grantor may 
have been incompetent to convey the true title or  the form of 
conveyance be defective, i t  will constitute color of title which 
will draw to the possession of the grantee thereunder the pro- 
tection of the statute. (Citation of authorities). Accordingly, 
i t  has been held that  a fraudulent deed may be color of title 
and become a good title if the fraudulent grantee holds actual 
adverse possession for the statutory period against the owner 
who has right of action to recover possession and is under no 
disability. (Citation of authority). And where in a partition 
proceeding to sell land less than the whole number of tenants 
in common have been made parties, a deed made pursuant to an  
order of court to  the purchaser is color of title and seven years 
adverse possession thereunder will bar those tenants in common 
who were not made parties. (Citation of authorities). And in 
the langauge of Justice Brown, speaking for the Court in 
Canter v. Chilton, 175 N.C. 406, 95 S.E. 660: 'So an  entry upon 
and taking possession of land under a judicial decree is good 
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color and this is generally true, although the decree is irregular 
or even void.' " Cf. Ange v. Owens, 224 N.C. 514, 31 S.E. 2d 521. 

It is also noted in connection with the old practice of selling 
land for taxes by sheriff's deed, that  our Reports contain 
numerous decisions holding that  sheriff's deeds, though defec- 
tive for various reasons, are  color of title. As illustrative of 
this line of cases, see : Fowle & Son v. Warren, 169 N.C. 524, 86 
S.E. 293; Kivett v. Gardner, 169 N.C. 78, 85 S.E. 145; Fo,wle 61. 
Son v. Whitley & Warren, 166 N.C. 445, 82 S.E. 841 ; Greenleaf 
v. Bartlett, 146 N.C. 495, 60 S.E. 419. See also Lofton v. Barber, 
supra (226 N.C. 481, 39 S.E. 2d 263). 

We are  concerned here only with the question of title as 
i t  relates to the asserted claims of the defendants who answered 
below and appealed to this Court. As to them the judgment is 

Affirmed. 

STATE v. GRACE BROWN 
and 

STATE v. CLARENCE EDWARD JONES. 

(Filed 10 January,  1958.) 

1. Searches and Seizures O 3- 
The undisputed evidence t h a t  defendant led officers to  his car ,  took 

the key from under the floor m a t  and opened the t runk and a bag, 
which contained the merchandise in question, discloses defendant's 
voluntary consent to  the search, waiving the requirement of a warrant.  

2. Larceny 9 9- 

Where there is sufficient evidence of defendant's guilt of larceny upon 
a war ran t  charging larceny and receiving stolen property, and the 
court instructs the jury t h a t  the count of receiving stolen property 
would not be submitted, a general verdict of guilty will be interpreted 
in the light of the instructions and relates only to  the charge of 
larceny. 

3. Same: Criminal Law § 165- 

Where there is sufficient evidence of defendant's guilt of larceny but 
not of his guilt  of receiving stolen property, a general verdict of guilty 
on a war ran t  charging both larceny and receiving stolen property 
necessitates a new trial, since defendant cannot be guilty of both lar- 
ceny and of receiving the same stolen property, and it  is impossible 
to determine to which count the verdict relates. 

APPEAL by defendants from Williams, J., a t  May 15, 1957 
Criminal Term, of DURHAM. 
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Criminal prosecutions: As to Grace Brown, upon three war- 
rents issued 9 April, 1957, out of Recorder's Court of Durham 
County, North Carolina, each charging in substance that  Grace 
Brown, a t  and in Durham County, did on 6 April, 1957, will- 
fully, unlawfully and feloniously steal, take and carry away 
certain wearing apparel of values (1) $14.95, (2)  $98.00 and 
(3) $85.00, respectively, of the goods and chattels of (1) Lerner 
Shop, (2 )  Ellis-Stone Company, and (3 )  Ellis-Stone Company, 
respectively, and did then and there receive and conceal the said 
property in each case, with intent to appropriate the same to 
her own use knowing same to have been stolen; and 

As to Clarence Edzca7.d Joncs, upon two warrants issued 9 
April, 1957, out of said Recorder's Court, each charging in sub- 
stance that  Clarence Edward Jones, a t  and in Durham County, 
did on 6 April, 1957, willfully, unlawfully and feloniously steal, 
take and carry away in each case a ladies' suit of the values of 
$98.00 and $75.00, respectively, of the goods and chattels of 
Ellis-Stone Company, and did then and there receive and con- 
ceal the said property in each case with intent to appropriate 
the same to his own use knowing same to have been stolen. 

Defendants pleaded not guilty in each case. And after hear- 
ing the evidence the Recorder of said Recorder's Court found 
the defendant guilty in each case, and pronounced judgment in 
each case, from which defendants appealed to Superior Court. 

In  Superior Court the record show:; three cases Numbers 6790, 
6791 and 6792 against Grace Brown, and two cases Numbers 
6801 and 6802 against Clarence Edward Jones,-all of which 
by consent of counsel for  defendants and of the Solicitor for 
the State were consolidated for trial. Each defendant pleaded 
not guilty. 

Upon trial in Superior Court the State offered evidence tend- 
ing to show substantially the following: About 5:30 o'clock on 
the afternoon of 6 April, 1957, Captain Gates of the Detective 
Department of the city of Durham, North Carolina, saw de- 
fendants Grace Brown, hereinafter called Brown, and Clarence 
Edward Jones, hereinafter called Jones, standing together in 
front  of Jones and Frasier Jewelry Store. I t  was a very 
warm spring day, sun shining, and lots of people were on the 
street in shirt sleeves. Brown had on a big, long, heavy winter 
coat and heavy skirt. Jones, too had on a big heavy overcoat,- 
long heavy, winter coat. 

Pursuant to a telephone call pertaining to a misdemeanor, un- 
named, and from source not revealed, but not from Lerner or 
Ellis-Stcne Company, Captain Gates approached the two, Brown 
and Jones, and, after  salutation and identifying himself as  an  
officer, placed them under arrest.  He took them to the Detective 
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Bureau, where he separated then?, Brown in back or interroga- 
tion room, with door fastened, and Jones in his office. Later i t  
was discovered that  Brown had taken off bloomers and hid them 
under two electric fans in the room where she was. And she 
made statement to officers, without threat, offer of reward or 
inducement, freely and voluntarily, in which she said: That  she 
came to Durham that  morning on a car with Jones; that  she 
did not have any people there;  that  she came from New York; 
that  she lived there and in Baltimore; that  she left Baltimore 
the 4th month and the 4th day;  that  she went to Richmond; 
that  "they" went to Raleigh on the 4th or 5 th ;  and that  she 
came from Raleigh to Durham; that  she had been with Jones 
since last July;  that  they traveled from Richmond to Durham 
(the court ruled her statement competent only as  to her, and 
not as to Jones) ; that  they had been traveling together as  man 
and wife;  that  they had been shoplifting; tha t  she and Jones 
went to Ellis-Stone's; tha t  she got two suits; tha t  Jones got 
those in the ca r ;  that  they went to Lerner's and she got the 
hat  and pocket book, and Jones waited outside; and that  when 
no one was looking she took the rack, rolled i t  up and put i t  
in her bloomers under her skirt. 

Captain Gates then interrogated Jones, and on being ques- 
tioned, Jones said:  That  he came to Durham on a car from 
Winston-Salem, with a friend, whom he did not know; that  he 
didn't see the kind of car i t  was;  that  he did not have any 
identification; that  he didn't have a ca r ;  that, being told by 
the officer that  he would be held until the officer found out who 
he was, and, after  omcer McCrae came in, Jones said, "Well, I 
will carry you to the car," or words of similar import; that  
the three of them walked from police department to Seaboard 
freight station where the car was parked; that  on the way 
Jones told the officers that  "You will find four suits in there" 
(the ca r ) .  "ladies' " suits; that  Jones raised the floor mat on 
the right side and got the key from under the floor mat, and 
opened the trunk and a bag which contained the four ladies' 
suits; that  Jones did not make any objection to searching the 
car,-hut consented to i t ;  that  the suits were the ones later 
identified by E. J .  Stone; that  the labels had been cut-but on 
later search the four labels were found under the front seat, 
along with other labels and papers. 

And later in the room where Jones was, officers found a pair 
of "bloomers" or "pajamas" or "pants" under the desk. Also 
Jones was seen holding in his hand a leather belt that  would 
go through the loops on the pants found under the desk. 

There was evidence: That  I,erner7s had in store a combination 
of a bag, a hat  and a suit, which matched, a t  price $14.98 plus 
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tax, one of which was missing around April 6th ; that  the hat  and 
bag which had been identified did not have the tag  showing that  
i t  had been sold. 

As to the four suits, E.  J. Stone, assistant manager of Ellis- 
Stone Company, testified substantially as follows: That he 
examined the four ladies' suits down a t  the police department 
on Monday, 8 April; that  they were in the store two days prior 
to 6 April; that  permission was not given to Brown and Jones 
to take them; that  the retail values of the suits were $98.00, 
$85.00 and $75.00; that, quoting him, "I was sure they came 
from our store * * * because they still had our hanging tags on 
them. However, our labels were removed. I think Captain 
Gates has these in his possession a t  this time." And to this 
question on cross-examination : "Q. There could be hundreds 
of the same kind of suits?" he answered, "A. But only four have 
our sales tags"; and that  the labels shown him are  the labels 
which had been cut out. 

Defendants offered no evidence, but reserved exceptions to 
denial of motions aptly made for judgment as  of nonsuit. 

The trial judge instructed the jury that  the charge of re- 
ceiving stolen property as  contained in the warrants is not 
submitted in the case against defendant Brown; but is submitted 
as to defendant Jones. 

The jury returned verdict of guilty in each case against each 
defendant. 

Thereupon the court entered judgments as follows: A s  t o  de- 
f endant  Grace B r o w n :  I n  each case, imprisonment in quarters 
provided for women by the State Highway and Public Works 
Commission under the provisions of G.S. 148-27 for a term of 
two years to be worked under the supervision of the Prison 
Authorities,-the term in case No. 6791 to commence a t  the 
expiration of prison sentence in case No. 6790, and the term 
in case No. 6792 to commence a t  the expiration of prison 
sentence in case No. 6791, but to be suspended for a period of 
three (3)  years from the date of her release from prison on 
condition that  she remain of good behavior, violate no law of 
the State or Federal Government and remains gainfully em- 
ployed,-upon violation of the terms of this suspended sentence 
capias and commitment to issue on motion of Solicitor a t  Term 
Time. 

An.d a s  t o  de fendant  Clarence Edward  Jones: In  each case, 
imprisonment in the common jail of Durham County for a 
period of two years to be assigned to work the public roads 
under the direction of the State Highway and Public Works 
Commission,-the execution of the sentence in No. 6802 to 
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commence a t  the expiration of the road sentence imposed in 
case No. 6801. 

Each defendant respectively appeals from the judgment as it 
relates to her or to him to Supreme Court, and assigns error. 

Attorney General Patton, Assistant Attorney General Love 
for the State. 

F. B. McKissick, Arthur Vann, Lisbon C. Berry, Jr. for De- 
fendants Appellants. 

WINBORNE, C.J.: While in the record of case on appeal here 
presented appellants group eighty-two assignments of error, 
based upon like number of exceptions, and in their brief filed 
in this Court refer to twenty-five of the exceptions so grouped, 
the underlying question is this: Was the search of the auto- 
mobile of defendant Jones unlawful? The answer is No. 

In the recent case of S. v. McPeak, 243 N.C. 243, 90 S.E. 2d 
501, opinion by Parker, J., i t  is stated by this Court that :  "It is 
well settled law that  a person may waive his right to be free 
from unreasonable searches and seizures. A consent to search 
will constitute such waiver, only if i t  clearly appears that  the 
person voluntarily consented, or permitted or expressly invited 
and agreed to the search. Where the person voluntarily con- 
sents to the search, he cannot be heard to complain that  his 
constitutional and statutory rights were violated," citing among 
others the case of S. v. Moore, 240 N.C. 749, 83 S.E. 2d 912, 
where many cases are assembled. 

In the light of undisputed testimony Jones lead the officers to 
his car, and on the way told them that  four ladies' suits were 
in the trunk of the car. And then on arriving a t  the car, took 
the key from under the floor mat and opened the trunk and a 
bag, which contained the suits. This constitutes voluntary con- 
sent to the search, and a waiver of his rights to be free from 
unreasonable search and seizure. 

Such being the case, and taking the evidence in the light 
most favorable to the State, a s  is done when considering de- 
murrer to the evidence, did the court properly deny defendants' 
motions for judgment as of nonsuit? 

As to defendant Brown: The trial judge held, and instructed 
the jury, that  the count charging defendant Brown with re- 
ceiving stolen property, knowing i t  to have been stolen, would 
not be submitted. This was tantamount to granting a nonsuit 
on this charge. Therefore the action of the judge in overruling 
the demurrer to the evidence necessarily related only to the 
count against her charging larceny. And the voluntary state- 
ment of this defendant that  she and Jones had been shoplifting; 
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that  they went to Ellis-Stone's, and she got two suits,-those 
in the car, and that  they went to  Lerner's and she got the hat  
and pocket book, is sufficient to support a verdict of guilty as 
to the charges of larceny preferred against her. Hence the 
general verdict as to her will be interpreted in the light of the 
instruction so given by the court. 

And as  to defendant Jones : The evidence against him, taken 
in the light most favorable to the State, is not sufficient to sup- 
port verdict of guilty on the counts charging the crime of re- 
ceiving stolen property, knowing it to have been stolen. But 
under the doctrine as to recent possession, S. v. Neill, 244 N.C. 
252, 93 S.E. 2d 155, the evidence is sufficient to support a ver- 
dict of guilty of the charges of larceny. Thus there is error in 
overruling Jones' demurrer to  the evidence as i t  related to the 
counts charging receiving stolen property. 

Moreover, since larceny and receiving stolen property are two 
separate and distinct criminal offenses, "the nature of which is 
such that  guilt of one nec2ssarily excludes guilt of the other," 
as stated by Bobbitt, J., in S. v. Meshaw, 246 N.C. 205, 98 S.E. 
2d 13, the defendant Jones could be guilty of one or the other, 
but not both. S. v. Neill, supra. So, on general verdict of guilty 
as charged i t  would be impossible to determine to which count 
the verdict related, and, hence, a new trial must be awarded to 
defendant Jones. S. v. Meshaw, sup~lz. Other points discussed 
in brief filed need not be considered. 

For  reasons stated: In  the judgment as to defendant Brown, 
there is 

No Error. 
In  the case against defendant Jones, New Trial is ordered. 

IN THE MATTER OF: ROY C. SOUTHERN, SR. S. S. NO. 237-05-1672 EM- 
PLOYEE, AND OTHERS CONE MILLS CORPORATION W H I T E  OAK PLANT, 
PROXIMITY PLANT, GREENSBORO, N. C., EDNA PLANT, REIDSVILLE, N. C. 

and 
EMPLOYMENT SECURITY COMMISSION O F  NORTH CAROLINA 

(Filed 10 January,  1958.) 

1. Master and Servant b 62- 
The findings of fact  of the Employment Security Commission in a 

hearing before i t  a r e  conclusive when supported by any evidence. G.S. 
96-16 (i)  . 
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2. Master and Servant fj 60- 
Evidence t h a t  the  employer shut  down its mills for  the  week ending 

30 December and posted notices advising the employees when work 
would cease and when the enlployees would be expected to  re turn to  
their jobs, is held to support  the Commission's finding tha t  the  week 
was a vacation week within the purview of G.S. 96-13(c).  

3. S a m e -  
Where a n  employer, in addition to  one week paid vacation provided 

fo r  in the  contract,  shuts down i ts  plant  for  a n  additional week of 
vacation dur ing the  Christmas period, i t s  employees a r e  not entitled to  
unemployment compensation for the additional week. G.S. 96-13 (c) . 

4. Same- 
An employer has  the inherent r igh t  to determine i ts  vacation policy, 

and a n  agreement between it and i ts  employees for  one week paid 
vacation between stipulated dates does not circumscribe the employer's 
r ight  to suspend work fo r  a n  additional week during the  year  without 
conferring on i ts  enlployees the  r ight  to claim unemployment benefits 
f o r  the second week of vacation. 

APPEAL by Roy C. Southern, Sr.,  employee, and others, f rom 
Rousseau, J., June  10, 1957 Civil Term of GUILFORD (Greens- 
boro Division). 

Appellants. employees of Cone Mills, filed claims with the 
Employment Security Commission seeking payment of benefits 
for  the week ending 30 December 1956. The r ight  of the em- 
ployees to benefits claimed being questioned, the matter  was  
referred to a deputy for  hearing a s  provided by G.S. 96-15 
(b)  (2 )  - 

The deputy held a hearing. The employer and employees 
oflerecl evidence. The deputy found these facts:  Cone Mills is 
engaged in manufacturing cotton goods in fourteen plants in 
North Carolina. Among these plants a r e  White Oak and 
Proximity a t  Greensboro and Edna  a t  Reidsville. I t  had approxi- 
mately 4,000 employees a t  these three plants. These employees 
are  claimants in this cause. 011 7 December 1956 Cone Mills 
posted on the bulletin board of it:; Edna Plant  a notice advising 
the employees a t  that  plant it would be closed for  Christmas 
holidays beginning a t  11 :00 p.m. 21 December and continuing 
until 11:00 p.m. 1 January  1957. On 10 December 1956 Cone 
Mills posted on the bulletin boaids of its White Oak and Proxim- 
ity Plants  notices advising the employees a t  those plants t ha t  
those plants mould be closed f rom 11 :00 p.m. on 21 December 
1956 u:ltil 11 :00 p.m. 1 January  1957 for  "Christmas-New Year 
Vacation Period." The plants were closed during the period 
indicated for  the "Christmas-New Year Vacation Period," and 
claimant employees were unemployed during the week ending 
30 December 1956 by reason of such vacation. 
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During 1956 these plants were closed for a vacation period 
from 23 July to 30 July, pursuant to a contract with the bar- 
gaining agent of the employees. No other vacation had been 
granted by the employer a t  any of these plants during 1956. 

Following the designated "Findings of fact" summarized 
above a re  "Reasons and Conclusions of Law" : " (e)  From the 
findings of fact above set forth i t  is shown that  the employer 
closed its three plants involved during the period indicated for 
a Christmas vacation or holiday; thus under the provisions of 
the Employment Security law such individuals cannot be con- 
sidered available for work during such period, if i t  appears 
that  such individuals have not, prior to the period in question, 
been granted as  much as  two weeks vacation. . . . 

"The employees contend that  this particular period granted 
during the Christmas Holiday season was not in fact a vaca- 
tion, but that  the plants were closed for economic reasons; 
namely, a shortage of orders. 

"The word 'vacation' a s  used in the Employment Security Law 
is not defined in such law with any specific meaning. Therefore, 
we must apply the usual, ordinary definition of the word. In  
the case of IN RE DAUBER, 30 A. 2d 214, 216, 151 Pa. Super. 
293, the Court said: ' "Vacation" implies a recess or leave of 
absence, a respite from active duty, an  intermission or rest 
period during which activity or  work is suspended. It is a 
period of freedom from duty, but not the end of employment.' 

" (g)  'It is the conclusion of the undersigned that  in this case 
a vacation was granted by the employer, in that  the employees 
were notified when work would cease and when they would 
be expected to return to their jobs; thus, i t  appears to the 
undersigned that  this was a respite or time of respite from 
active duty and was a period of freedom from duty, but not 
the end of employment.' " 

After referring to statutory changes made in 1949, the deputy 
concludes: " 'UNDER THE PROVISIONS OF THE LAW IT IS THE 
PREROGATIVE OF THE EMPLOYER TO GRANT A VACATION AT ANY 
TIME IT SEES FIT.' However, no individual can be disqualified 
or declared ineligible for benefits by reason of a vacation period 
if i t  appears that  such individual has already been granted two 
weeks vacation in the calendar year." 

On his findings and conclusions the deputy decided that  
claimants, employees, were not entitled to benefits for the week 
claimed. 

The Commission reviewed the deputy's findings, conclusions, 
and decisions; adopted as  its own his findings and conclusions, 
and affirmed the decision. Claimants excepted to each finding 
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of fact, each conclusion, and appealed. The decision of the Com- 
mission was affirmed by the Superior Court. Claimants appealed. 

Robert S. Cahoon for  employee appellants. 
Brooks, McLendon, Brim & Holderness for employer appellee. 
W. D. Holoman, R. B. Billings, and D. G. Ball for  Employ- 

ment Security Commission, appellee. 

RODMAN, J. The Legislature in its discretion has made the 
findings of fact by the Commission conclusive when supported 
by any evidence. G.S. 96-15 ( i ) .  The validity of this section 
has been consistently recognized and effect given thereto. I n  re  
Stevenson, 237 N.C. 528, 75 S.E. 2d 520; I n  re Employment 
Security Com., 234 N.C. 651, 68 S.E. 2d 311; Employment 
Security Com. v. Jarrell, 231 N.C. 381, 57 S.E. 2d 403; Employ- 
ment Security Com. v. Roberts, 230 N.C. 262, 52 S.E. 2d 890; 
Employment Security Corn. v. Kermon, 232 N.C. 342, 60 S.E. 
2d 580; I n  re  Steelman, 219 N.C. 306, 13 S.E. 2d 544. 

The employment manager for Cone testified: "We did have 
a shutdown a t  our plants a t  White Oak, Proximity, and Edna 
on the week ending December 30, 1956. That was vacation 
week. We did notify the employees ahead of time that  would 
be a vacation week." Copies of the notices posted on the bulletin 
boards were offered in evidence. There was other evidence to 
support the Commission's findings. Hence they are  conclusive 
and the exceptions taken thereto have no merit. 

Do the findings justify the legal conclusion and support the 
decision denying compensation? We think the statute granting 
benefits for unemployment requires an  affirmative answer. G.S. 
96-13 provides : "An unemployed individual shall be eligible to 
receive benefits with respect to any week only if the Commission 
finds that :  . . . (c)  He is able to work, and is available for work: 
. . . Provided further, however that  effective January 1, 1949, no 
individual shall be considered available for work for any week 
not to exceed two in any calendar year in which the Commission 
finds that  his unemployment is due to a vacation." 

As originally enacted, the statute contained no provision 
restricting the payment of benefits when work was suspended 
to give employees a vacation. S. 4, c. 1, P.L. Ex. Sess. 1936. 
The 1943 Legislature inserted two restrictions on the right of 
an  unemployed individual to draw compensation benefits. It 
denied benefits for a period of three months prior and a like 
period subsequent to the birth of a child to such individual. 
S.L. 1943, c.  377, s. 5. That same section also "Provided further, 
however, that  no individual shall be considered available for 
work for any week, not to exceed two in any benefit year, in 
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which the commission finds that  his unemployment is due to a 
customary and well established vacation. This provision shall 
apply only if i t  is found by the commission that  employment 
will be available to him a t  the end of such vacation." The pro- 
vision that  the vacation should be "customary and well estab- 
lished" proved objectionable to employers and employees. The 
Commission found i t  difficult of administration. The Commis- 
sion recommended, and the Legislature in 1949 rewrote the pro- 
vision with respect to the vacation to read as i t  presently 
exists. The language of the statute, when read and understood 
in the light of its history, we think demonstrates as the Com- 
mission says that  the time for vacation was, if not fixed by 
agreement of the parties, to be determined by the employer. 

The employer and its employees may by contract fix the date 
or dates for the vacation. Vacation may be one two-week period 
or two one-week periods. The statute does not prescribe; i t  
merely limits the total vacation period for which an employee 
is ineligible for compensation to a total of two weeks. 

"Under our system of private enterprise an  employer in 
general may operate his business as  he sees fit, in the absence 
of restrictions imposed in a collective bargaining agreement. 
One of an employer's inherent rights is to determine vacation 
policy in his own business particularly as  to whether vacations 
shall be on a staggered basis or whether the plant shall be shut 
down so that  the employes may enjoy their vacations all a t  the 
same time." Philco Corp. v. Unemplopment Compensation Bd. 
of R., 105 A. 2d 176 (Pa. ) .  

The week which includes Christmas cannot be said to be an  
inappropriate time for a vacation. The announced purpose for 
suspension of work and the period of suspension conformed to 
accepted definitions of a vacation. Kelly v. Administrator, Un- 
employment Comp. Act, 72 A. 2d 54 (Conn.) ; Mattezj v. Un- 
employment Compensation Boa7.d of Reriew, 63 A. 2d 429 (Pa.) ; 
I n  r e  Dauber, 30 A. 2d 214 (Pa.) ; Gutxzoiller v. American To- 
bacco Co., 122 A. 586 (Vt.) ; 91 C.J.S. 774. 

Employer and the union representing its employees agreed 
that the employer would provide its employees one week's vaca- 
tion with pay between 1 June and 1 September. This agreement 
does not purport to enlarge or diminish employees' right to 
compensation benefits nor could i t  do so. Neff v. Board of Re- 
view, Etc., 117 N.E. 2d 533 (Ohio). The agreement does not 
undertake to fix the time for the second week of vacation per- 
mitted by statute. 

The employer had a right by statute to suspend work for a 
total of two weeks for vacation without conferring on his em- 
ployees a right to claim benefits on account of unemployment. 
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The Commission has found that  the employer exercised i ts  
right and suspended work during Christmas week to give its 
employees a vacation a t  tha t  time. The purpose of the employer 
in suspending work a t  tha t  time was a question of fact which 
has been resolved by the Commission. The findings made by the 
Commission, supported a s  they are  by evidence, are  conclusive. 
These findings require a denial of the right to the benefits 
claimed. 

The judgment is 
Affirmed. 

B E S S E M E R  IMPROVEMENT C O M P A N Y  v. CITY O F  GREENSBORO 

(Filed 10 January ,  1958.) 

1. Pleadings § 19c- 

A demurrer  fo r  failure of the  coniplaint to s ta te  a cause of action 
cannot be sustained if the  facts  alleged entitle plaintiff to  relief of 
some character,  even though not to the extent or in the form asked 
fo r  o r  reason asserted. 

2. Municipal Corporations § 7c- 

The opening and closing of streets is a governmental function of 
a municipality, G.S. 160-200(11), G.S. 160-204, G.S. 160-222, and a 
contract of the  city to the extent i t  purports  to r e ~ t r i c t  the  statutory 
discretion vested in i ts  governing body in this  regard is ul tra  v i ~ e s  
and void, and  no action for  compliance with such contract can be 
maintained. 

3. Same-City may not  acquire property in consideration of i t s  use in a 
particular manner and elect not t o  use i t  in such manner without paying 
fair compensation. 

Plaintiff, the  owner of land within a municipality, alleged tha t  i t  
conveyed certain streets therein to  the municipality a s  p a r t  of the 
consideration f o r  the  city's agreement to maintain the  streets a s  shown 
on map,  and t h a t  thereaf ter  the  municipality conveyed the main 
thoroughfare to the  S ta te  Highway Comnlission for  a limited access 
highway. Held:  While plaintiff may not maintain a n  action to  recover 
damages to  i ts  property resulting f rom the conversion of the main 
s t reet  to a limited access highway or force compliance by the  city of 
i t s  agreement to keep the  other s t leets  open, the  city acqulred the 
easements fo r  the  streets a s  consideration for  their use in a particular 
manner,  and upon ~ t s  election not to  make compensation in the man- 
ner  agreed upon, i t  is under obligation to pay the  f a i r  and just value 
of the  property, and therefore demurrer to the  complaint should have 
been overruled. 

APPEAL by plaintiff from Olive, J., September 9, 1957 Civil 
Term of GUILFORD, Greensboro Division. 
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Defendant demurred to  the complaint for  failure to state 
facts sufficient to constitute a cause of action. The demurrer 
was sustained, the action dismissed, and plaintiff appealed. 

Jordan,  W r i g h t  & Henson  and Walser  & Brink ley  f o r  plain- 
tiff appellant.  

H .  J .  E l a m ,  111 and K i n g ,  A d a m s ,  Kleemeier & H a g a n  f o r  
de fendant  appellee. 

RODMAN, J. Does the complaint, liberally construed, state 
facts which suffice to show that  plaintiff has been injured by 
some wrongful act of defendant? 

The demurrer cannot be sustained if the complaint states 
facts which entitle plaintiff to relief of some character, even 
though not to the extent or in the form asked for or reason 
asserted. 

The complaint in brief alleges: Plaintiff is and was, prior to 
29 October 1948, the owner of a tract  of land approximately a 
mile square, situate within the boundaries of defendant munici- 
pal corporation. A public street of defendant, Bessemer Avenue, 
crossed this property, dividing i t  into two approximately equal 
parts. Bessemer Avenue is an  east-west street. I t  intersects 
Summit Avenue, a north-south street of defendant and plain- 
tiff's western boundary. On the east i t  crosses the tracks of 
Southern Railway, plaintiff's eastern boundary. Prior to Oc- 
tober 1948 plaintiff had prepared and partially consummated a 
plan for the subdivision of its property. It or its predecessor 
in title had laid water and sewer mains. Streets had been 
plotted, marked and paved so as  to provide convenient access 
not only to the various parts  of plaintiff's property but to differ- 
ing parts  of the City of Greensboro. Plaintiff had zoned the 
various parts of its property so as  to confine them to appro- 
priate uses. The plan of development, including location of 
streets, zoning of areas, and other details were worked out to 
conform with an  overall plan of the Planning Department of the 
City of Greensboro. The city's Planning Department proposed 
the construction and maintenance of broad thoroughfares to 
carry traffic from one par t  of the city to another. I t s  plan called 
for a north-south boulevard to run from the northern portion 
through the eastern portion to the southern portion of the city. 
To accomplish this purpose the city proposed to use Benbow 
Road, a private road constructed by plaintiff, running north 
and south and approximately through the middle of plaintiff's 
property, intersecting Bessemer Avenue about the center of the 
property. In furtherance of the work of the Planning Depart- 
ment, plaintiff and defendant, on 29 October 1948, entered into 
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a contract, copy of which is annexed to and made a part  of the 
complaint. The recitals and contract provisions here material 
follow : 

"WHEREAS, certain paved streets and highways are located 
on the said property, which streets and highways are in need 
of repairs and resurfacing, and the party of the first part desires 
the City to make the said repairs and resurfacing to the said 
streets and highways and to take over the said existing paved 
portions of said streets and highways as paved streets; and, 
further, to maintain said streets and highways as a part of the 
city system of streets and highways; and 

"WHEREAS, the party of the first part desires to dedicate the 
said streets and highways as city streets, and the City is will- 
ing to accept the dedication of the said streets and highways and 
the existing paved portion thereof as paved streets provided 
that the said streets and highways are repaired and resurfaced ; 
and . . . 

"Now, THEREFORE, for and in consideration of the sum of 
$50,000.00, the receipt of which is hereby acknowledged, the 
City of Greensboro agrees to take over, as paved streets and 
as of the date of this contract, all of the existing paved por- 
tions of said streets shown on the attached map as paved streets, 
and to place the said sum in its maintenance and repair fund to 
be used in repairing and resurfacing the existing paved portions 
of said streets ; and further agrees to keep up the existing paved 
portions of said streets as paved streets in as full and ample a 
manner as other paved streets are now maintained, the width 
of the pavement to be maintained by the City not to exceed 
thirty-six (36) feet, and without further charges against the 
owners of the abutting property for the maintenance or repair 
of the said streets. . . . 

"It is further understood and agreed that the Bessemer Im- 
provement Company reserves the right to cross all streets, 
within that part of the property shown hereon which is now 
zoned for industrial purposes, with railway tracks and indus- 
trial sidings a t  such points as may be reasonably necessary to 
serve such properties, except Benbow Road, which shall be 
crossed a t  only one point. . . . 

"It is further understood and agreed that certain streets 
shown on the said map may be closed or changed, by mutual 
agreement between the party of the first part and the City, in 
accordance with the statutes and ordinances in such cases made 
and provided." 

As a part of the consideration for the contract plaintiff 
gave to defendant a right of way 120 feet in width from its 
northern to its southern boundary for the extension of Benbow 
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Road as  one of the thoroughfares to be constructed and main- 
tained by the city. On 8 December 1950, a t  the request of the 
engineering department of the city, plaintiff conveyed to i t  a 
small triangle near its southern boundary to be used in connec- 
tion with the planned development of Benbow Road. When 
the rights of way for Benbow Road were conveyed, i t  was 
specifically agreed that  the city would construct a boulevard 
along Benbow Road in accordance with the then existing plans. 
Defendant, without notice to plaintiff, abandoned the plans 
agreed upon for the construction of the boulevard using Benbow 
Road as a par t  thereof and in May 1955 entered into a contract 
with the State Highway Commission for the construction of a 
limited or controlled access highway through plaintiff's property, 
and in compliance with said contract, defendant transferred to 
the Highway Commission the rights of way along Benbow Road 
which defendant acquired in 1948 and 1950 from plaintiff. The 
Highway Commission has, in accord with its contract with 
defendant city, constructed a highway iicross plaintiff's property 
with a division str ip all the way down the center of the high- 
way. The several streets constructed by plaintiff, taken over 
by defendant under the contract of 1948, have been closed 
and access via these streets denied to what was Benbow Road. 
Plaintiff's property abutting on the highway is likewise denied 
access to the highway, and as  a result thereof the values of this 
property have been substantially reduced. Plaintiff avers that  
defendant breached its contract of October 1948 by contracting 
with the Highway Commission for changes in Benbow Road 
and the closing of other streets without plaintiff's consent. I t  
asserts i t  has been damaged in the sum of $581,870 by defend- 
ant's breach of contract. 

Defendant would shield itself from liability on these legal 
principles: ( a )  the opening, closing, and manner of maintain- 
ing streets is a governmental function which cannot be bargained 
away, and any contract purporting to do so is ultra vires and 
void; (b )  the construction of 0. Henry Boulevard (the new 
name given to Benbow Road) was the act of the Highway Com- 
mission, and if the construction of the highway has resulted in 
a taking of plaintiff's property, i t  has an adequate remedy under 
Ch. 40 of the General Statutes. 

Defendant is correct in its assertion that  the opening and 
closing of streets is a governmental function, G.S. 160-200 ( l l ) ,  
204, and 222. Lee v. Walker., 234 N.C. 687, 68 S.E. 2d 664; 
Sanders v. A.C.L., 216 N.C. 312, 1 S.E. Zd 902 ; Plant Food Co. 
v. Charlotte, 214 N.C. 518, 199 S.E. 712; Ham v. Durham, 205 
N.C. 107, 170 S.E. 137; Hoyle v. Hickory, 164 N.C. 79, 80 S.E. 
254; Tate v. Greensboro, 114 N.C. 392. 
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A contract purport ing to restrict the s tatutory discretion 
vested in the governing body of a municipality is u1tT.a vires and 
to  the extent of such limitation void and can of course furnish 
no r ight  of action for  noncompliance. B r i f t  v. Wilmington, 236 
N.C. 446, 73  S.E. 2d 289; Raleigh v. Fishe.1-, 232 N.C. 629, 61  
S.E. 2d 897;  Jenkivs v. Henderson, 214 N.C. 244, 199 S.E. 37;  
Madry v .  Scotland Neck, 214 N.C. 461, 199 S.E. 618; Realty 
Company v. Charlotte, 198 N.C. 564, 152 S.E. 686; 25 Am. Ju r .  
553; 39 C.J.S. 1033. 

While no liability can be imposed fo r  noncompliance with a 
void contract, properties acquired a s  a consideration for  the 
contract cannot be retained without making compensation there- 
for .  The fact  t ha t  the municipality is a n  agency of the State  
does not affect the obligation to make fa i r  compensation for  the 
property t ransferred and retained. M f g .  Co. v. C h a ~ l o f t e ,  242 
N.C. 189, 87 S.E. 2d 406; Hawkins 7). Dallas, 229 N.C. 561, 50 
S.E. 2d 561;  Moore c. Lamhcth, 207 N.C. 23, 175 S.E. 714; 
Brunswick County v. Iwnan,  203 N.C. 542, 166 S.E. 519; 
Stephens Co. v. Charlotte, 201 N.C. 258, 159 S.E. 414; Realty 
Co. v. Charlotte, supra; 38 Am. Ju r .  193;  63 C.J.S. 595. 

The demurrer  admits tha t  defendant, in 1948, acquired a n  
easement 120 feet wide across plaintiff's property and a n  addi- 
tional easement in 1950 on the promise tha t  the property so 
conveyed would be used by defendant in a specific manner which 
would materially benefit plaintiff. Defendant has conveyed this 
property to the Highway Commission to be used for  a different 
purpose. Defendant had legislative authorization to purchase 
the easement acquired in 1948 and 1950. G.S. 160-204. I t  
promised to compensate plaintiff for  the property r ights  so con- 
veyed. I t  now elects not to make compensation in the manner 
then agreed upon. I t  is within its r ight  in so electing, but  this  
does not relieve i t  of the obligation of paying the f a i r  and just 
value of the property r ights  which i t  acquired by virtue of 
its unenforceable promise. 

Plaintiff cannot, in  this action, recover damages lo  its property 
resulting from the conversion by the Highway Commission of 
Benbow Road, a s treet  or  way open to unlimited use, to 0.  Henry 
Boulevard, a limited access highway. 

Reversed. 
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TROY MONROE ANDREWS, NITA ANDREWS AND J E A N  CHANDLER 
ANDREWS, PLAINTIFFS V. MARY J. LOVEJOY AND HUSBAND, A. R. 
LOVEJOY, DEFENDANTS AND JOSIE CATE (WIDOW), ROBERT J. 
AYERS AND WIFE, LUCILLE 0. AYERS, ADDIT~ONAL DEFENDANTS. 

(Filed 10 January,  1958.) 

1. Easements $ 1- 
Where the owner of a t ract  of land abutting a highway sells a portion 
thereof away from the highway by deed expressly grant ing the r ight  
of ingress and egress to the highway, the deed creates a n  easement 
appurtenant  over the land retained, the deed being under seal and 
duly recorded. 

2. Easements $ 5- 
Where the grantor  of land conveys an easement over land retained 

by him, he, a s  owner of the servient estate, has  the r ight  to locate the 
easement, and he exercises his r ight  to  locate the easement when he 
thereafter conveys the servient estate by deed setting for th the loca- 
tion of the road. 

3. Same: Highways $ 15- 
Where the grantee of lands is also conveyed a n  easement appurtenant 

across adjacent lands, his suit to establish his r ight  of easement is not 
a suit to establish a cartway or  a n  easement by necessity, and i t  is 
error  for  the judgment declaring his right to the easement to remand 
the cause for  the assessment of damages, since he cannot be com- 
pelled to pay for  the easement a second time. 

4. Reference $ 9- 
A party to a compulsory reference cannot be entitled to t r ia l  by 

jury upon appeal a s  to facts  admitted in the pleadings or as  to facts  
irrelevant to the cause, since such facts  a r e  not issuable facts in the 
case. 

5. Easements $ 1- 
In  a n  action for  a declaratory judgment establishing a n  easement 

appurtenant granted by deed, a s  distinguished from a n  action to estab- 
lish a n  easement by necessity, the existence or nonexistence of a n  
easement across adjacent lands owned by another is irrelevant. 

6. Appeal and Error  § 21- 
An exception to the judgment cannot be sustained when no error  

appears on the face of the record. 

APPEAL by plaintiffs and defendants from Williams, J., Sep- 
tember-October 1957 Term of ORANGE. 

Plaintiffs seek a declaratory judgment determining their 
right to cross defendants' land to reach the Chapel Hill-Hills- 
boro Highway. They predicate their right on the deeds under 
which they and defendants claim title. 

Defendants denied plaintiffs' right to cross their land and 
asserted that plaintiffs have access to the highway over a road 
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on the lands of Mrs. Josie Cate which road has been in existence 
for more than fifty years. Mrs. Cate was, on motion of defend- 
ants, made an additional party defendant. She answered, ad- 
mitting the existence of a road on her land but denied that 
plaintiffs could use it as of right. 

A reference was ordered. Plaintiffs and defendants excepted 
and demanded a jury trial. The referee made findings of facts 
and conclusions of law. He concluded: "That by construction of 
the deeds the plaintiffs are entitled to a right-of-way for the 
purpose of providing ingress and egress from their property 
to the Chapel Hill-Hillsboro Highway along the northern bound- 
ary of the land of the original defendants, Lovejoy; and that 
they are entitled to a right-of-way of reasonable and conveni- 
ent width; that the undersigned referee finds as a fact and con- 
cludes that fourteen feet is a reasonable and convenient width 
for a right-of-way." 

Defendants filed exceptions to the referee's findings and con- 
clusions and demanded a jury trial on issues which they 
tendered. The court declined to submit the issues tendered, over- 
ruled the exceptions, approved and adopted the referee's findings 
of fact and conclusions of law and then remanded the cause to 
the Clerk of the Superior Court of Orange County "to appoint 
Commissioners, as provided by law, to lay out a cartway pro- 
viding plaintiffs ingress and egress to their property, and to 
assess damages, as provided by law." Plaintiffs and defendants 
excepted to the judgment and appealed. 

W i l l i a m  S. S t e w a r t  for p laint i f f s .  
B o n n e r  D. S a w y e r  f o r  d e f e n d a n t s  M a r y  J .  Love joy  and hus- 

band,  A. R. Lovejoy .  

RODMAN, J. Plaintiffs' appeal presents for determination the 
correctness of the judgment directing the assessment of dam- 
ages. Plaintiffs disavow any intent to obtain a cartway under 
the provisions of Art. 4, c. 136, of the General Statutes. They 
seek merely an adjudication of presently existing property 
rights. 

Plaintiffs allege and defendants admit that their titles trace 
to a common source. The land presently owned by plaintiffs 
and defendants was, prior to 15 September 1927, owned by 
T. L. Cate as a single tract. His land was bounded on the east 
by the Chapel Hill-Hillsboro Highway and on the north by the 
land of Josie Cate. In September 1927 he sold to Gary Hogan 
and others, by deed duly recorded in May 1928, twenty acres 
from the western part of his land. Following the specific descrip- 
tion of the twenty acres then conveyed is this language: "And 
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granting further to the parties of the second part ,  their heirs 
and assigns, the right of ingress and egress over a road from 
the East  edge of the property herein conveyed to the Chapel 
Hill-Hillsboro Highway." Plaintiffs are now the owners of that  
twenty acres including such rights as the quoted paragraph 
conveys. 

In April 1942 Cate contracted to convey the land between the 
highway and plaintiffs' property to W. E. Barker. Before the 
conveyance was consummated Cate died ; his administrator and 
widow, complying with the contract, conveyed the property to 
W. E. Barker and wife. This deed, after  specifically describing 
the land conveyed, contains this provision : "Reserving, however, 
along the northern boundary of the property herein conveyed 
a right of way for  the purpose of providing an outlet for  the 
20-acre tract of land heretofore conveyed by Thomas L. Cate 
and wife to Gary Hogan, et a?, by deed dated September 15, 
1927, recorded in office of the Register of Deeds of Orange 
County in Book 90, a t  page 192, and granting to the parties of 
the second par t  the right to use the said road or right of way 
jointly with the owners of the said twenty acre tract." Defend- 
ants acquired from Barker, subject to the reservation quoted 
above. 

The evidence shows that  many years ago there was a road 
along the southern line of the Josie Cate land, extending from 
the Chapel Hill-Hillshoro Highway westwardly to a schoolhouse 
near plaintiffs' northwest corner. The Josie Cate title is en- 
tirely distinct from the title to the '1'. L. Cate lands presently 
owned by plaintiffs and defendants, The deed to Mrs. Josie 
Cate contains a reservation for a road twenty feet wide along 
her southern line for the benefit of the property owners claim- 
ing under her ancestor in title. The old school has been closed 
for approximately twenty years and the road, except for oc- 
casional lumber operations, has not been used since the closing 
of the school. In places this road extended over on the property 
of defendants some two, three, or four feet in the first 400 feet 
back from the Chapel Hill Highway. Beyond that  point it is 
presently impossible to determine where the old road was located. 

The easement granted plaintiffs' ancestor in title is appurte- 
nant to the land sold by T. 1,. Cate and is an  estate or interest 
in land. I t  is created by w ~ i t t e n  instrument under seal, duly 
recorded. The deed from Cate to Hogan for the land presently 
owned by plaintiffs made the land conveyed the dominant estate 
and the land retained by Cate the sen ien t  estate. 

Cate's deed for plaintiffs' land did not fix the location of the 
road which was appurtenant to the property conveyed. As the 
owner of the servient estate he had the right to fix the location 
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of that  road. Cooke v. Electric Membership Corp., 245 N.C. 
453, 96 S.E. 2d 351; Borders v. Yarbrough, 237 N.C. 540, 75 S.E. 
2d 541; Bender v. Telegraph Co., 201 N.C. 355, 160 S.E. 352; 
White v. Coghill, 201 N.C. 421, 160 S.E. 472; Mfg. CO. v. Hod- 
gins, 192 N.C. 577, 135 S.E. 466, s. c, 190 N.C. 582, 130 S.E. 
330; Znyelson v. Olson, 110 A.L.R. 167, and annotations; 17A 
Am. Jur.  711; 28 C.J.S. 761. 

Cate, in 1942, when he conveyed the servient estate, exercised 
his right to locate plaintiffs' easement. I t  is expressly provided 
in the deed for defendants' land that  the right of way should 
be along the northern boundary of the servient estate. Plain- 
tiffs accept that  location and insist on their property rights. 
Plaintiffs do not seek a cartway or to have an  easement implied 
from a sale of the property by Cate. They limit their claim to  
the easement expressly granted. Having bought and paid for 
the easement, they cannot now be compelled to pay for i t  a 
second time. There was error in remanding the cause to the 
clerk for the appointment of commissioners to assess damages. 

Defendants assign two errors: the first, to  the denial of the 
demand for jury trial on issues tendered. 

Defendants excepted to parts of four findings of fact and 
tendered issues relating to these exceptions. The steps requisite 
to a jury trial when a compulsory reference has been ordered 
are enumerated with copious citations of authorities in Bartlett 
v. Hopkins, 235 N.C. 165, 69 S.E. 2d 236. Some, if not all of 
defendants' exceptions fail to meet the third condition there 
enumerated. That defendants' land lies between the highway 
and plaintiffs' land is shown by the deeds attached to the com- 
plaint, admitted in the answer as sources of title under which 
the parties claim, and by the testimony in the case. The court 
is not required to submit an  issue to establish admitted facts. 

Likewise the exisience of a road on the property of an ad- 
joining landowner which plaintiffs might be permitted to use 
could not deprive plaintiffs of the property rights they had 
bought and paid for. The deed from Cate to Hogan granted a 
right of ingress and egress. He could only grant that  right with 
respect to his property. He could not gfSant a right to use the 
property of another. The existence or nonexistence of such a 
road was not an  issuable fact in this case. 

Defendants' first exception fails to comply with the rules. 
I t  cannot be sustained. Womley zl.  Reudefing Co., 239 N.C. 547, 
80 S.E. 2d 467. 

Defendants' second assignment of error is to the judgment. 
No error appears on the face of the record. The facts found 
support the judgment, insofar as i t  affirms the referee's con- 
clusions. Defendants' second exception cannot be sustained. 
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On plaintiffs' appeal: Er ro r  and Remanded for Proper 
Judgment. 

On defendants' appeal : Affirmed. 

STATE O F  NORTH CAROLINA EX REL W. JACK HOOKS, SOLICITOR OF 
THE SUPERIOR COURTS OF THE FOURTH SOLICITORIAL DISTRICT V. J. 
PERCY FLOWERS AND WIFE, MRS. DELMAR FLOWERS. 

(Filed 10 January ,  1958.) 

1. Nuisances 8 8b: Constitutional Law 8 21-Order for  inspection and 
inventory of private safe without showing tha t  contents were relevant 
t o  inquiry held t o  invade property rights without due process. 

Where, in  a n  action to abate a public nuisance on the sole ground 
t h a t  the premises were used for  the unlawful sale of whiskey and the 
storing and secreting thereon of materials for  the unlawful manufac- 
ture  of whiskey, G.S. 19-1, a safe found in the padlocked building is  
opened by the sheriff and no whiskey or other intoxicating beverages 
found therein, the court may not thereafter require t h a t  the safe be 
reopened for  the  purpose of taking a n  inventory thereof, there being 
nothing to show the materiality of anything in the safe as  bearing 
upon the question of abatement. Such inventory would be a n  invasion 
of the property rights of defendant without due process of law. 

2. Appeal and Error  § 3- 
An order entered in a proceeding to abate a public nuisance direct- 

ing the making of a n  inventory of the contents of defendant's safe 
found in the padlocked building, without any showing tha t  the con- 
tents of the safe were relevant to tha t  proceeding, is a n  order affect- 
ing a substantial r ight  of defendant, from which appeal lies. G.S. 
1-277. 

APPEAL by defendants from Williams, J., August 19, 1957, 
of JOHNSTON. 

Civil action instituted 6 July, 1957, by the State of North 
Carolina ex ye1 W. Jack Hooks, Solicitor of the Superior Court 
of the Fourth Solicitorial District of North Carolina, under the 
provisions of Chapter 19 of the General Statutes of North Caro- 
lina for the abatement of an  alleged nuisance,-a place for the 
purpose of illegal sale of whiskey, maintained and operated by 
defendant J. Percy Flowers, to wit:  A large store building 
situate in Wilder's Township, Johnston County, on the west 
side of N. C. Highway No. 42, approximately seven miles north 
of Clayton, N. C. 

On the same day, and upon the petition and affidavits filed, 
Williams, Judge of Superior Court, signed an order that  the 
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sheriff of Johnston County immediately go upon the said 
premises of defendants, and securely close, lock, fasten and pad- 
lock same, and to keep same padlocked until further orders in the 
cause; and by said order defendants were temporarily restrained 
and enjoined from the operation and maintenance of said place 
of business pending further orders in this cause. And the sheriff 
was further directed to seize all furniture, fixtures and instru- 
ments found in the building and to hold same pending further 
orders in this cause relating to their disposition. And defend- 
ants were required to appear a t  the courthouse in Sanford, 
N. C., on 22 July, 1957, a t  hour and place named, and show 
cause, if any they have, why this order should not be made 
permanent, and they be perpetually enjoined from conducting 
the nuisance of which complaint is made. 

Also on the same day, 6 July, 1957, the cause being heard 
upon the affidavit and motion of petitioner in the cause (though 
neither appears in the record) from which i t  appears that  upon 
the search of the store building described in the complaint the 
agents of the State Bureau of Investigation and the sheriff of 
Johnston County found an iron safe belonging to the defendant 
J. Percy Flowers which contained a large amount of cash money, 
and for safe keeping an  order was entered by Williams, J., as 
aforesaid, authorizing and directing the sheriff of Johnston 
County to remove the iron safe from the store building to First  
Citizens Bank & Trust Company a t  Smithfield-for its care 
and preservation. 

And in petition for supe?.sedeas i t  appears that  in the process 
of the seizure and levy by the sheriff, the said safe was opened 
while on the premises of defendant J. Percy Flowers and i t  
was ascertained by them that  i t  contained no liquor or intoxi- 
cating beverages, as stated by William W. Melvin, an agent of 
State Bureau of Investigation, and by the sheriff in their 
respective affidavits filed. 

Defendants answered the complaint or petition (interchange- 
ably so designated), admitting the maintenance and operation of 
a large store building a t  place described, but denying in material 
aspect all allegations of illegal use. 

On 19 August, 1957, Judge Williams signed another order in 
which after  reciting that  "this cause coming on to be heard and 
being heard * * * upon motion of plaintiff to fix a date and 
place for the opening and inventory of the contents of a cer- 
tain iron safe, seized by the sheriff in the above entitled action, 
now in the custody of said sheriff in the courthouse a t  Smith- 
field, N. C., and the court finding that  the combination for 
opening said safe is not known to said sheriff, and is known to 
the defendant J. Percy Flowers, and that  the said safe probably 
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cannot be opened unless said combination to the locks thereof 
is furnished said sheriff, without injury or damage thereto," 
i t  was "Ordered and Adjudged that  the defendant J. Percy 
Flowers appear a t  the office of the sheriff of Johnston County, a t  
the courthouse in Smithfield, N. C., a t  ten o'clock a. m. on Fri- 
day, the 23rd day of August 1957, then and there to furnish 
said sheriff with the combination to said safe and open the 
same, and said sheriff shall inventory the contents thereof and 
furnish copies of said inventory to the parties to this action as  
provided in an order entered in this cause on this date, and to  
the District Director of the United States Revenue Service of 
the United States Treasury Department, and his representative; 

"It is further ordered that  a complete inventory of the con- 
tents of said safe be delivered to the First  Citizens Bank & Trust  
Company, and that  the moneys and securities therein, if any, 
be deposited with said banking institution, as Trustee of the 
Superior Court of Johnston County, North Carolina, subject to 
the further orders of the court and the validity of the claim of 
lien of the United States Treasury Department and Director of 
the United States Internal Revenue Service, under 'Notice of 
Seizure and Levy' served upon the defendants, and the sheriff 
of Johnston County for non-payment of tax alleged to be due the 
United States, by the defendants herein; 

"It is further ordered that  the defendants or their counsel 
be present a t  the opening and inventory of the contents of said 
safe a t  said time and place; 

"And i t  is further ordered that  in the event the sheriff of 
Johnston County should be unable to open said safe with the 
combination furnished, the said sheriff is authorized and em- 
powered to use such means and methods as may be available 
and necessary to obtain access to said safe and its contents, with 
as little injury and damage thereto as possible, and make return 
of this order to the court; and this order is retained." 

And the record does not contain the motion or notice of motion 
on which the foregoing order purports to be predicated. Nor does 
the record contain any other order entered in this cause on 19 
August, 1957. 

To this order of 19 August, 1957, defendants excepted and 
gave written notice of appeal to Supreme Court on 21 August, 
1957, service of which was accepted by Solicitor Hooks on the 
same date, and assign error. 

W. R. Brit t  for  Plaintiff Appellee. 
L. I,. Levinson, Clem B. Holding f o ~  Defendants Appellants. 

WINBORNE, C.J.:  Chapter 19 of the General Statutes of North 
Carolina provides a remedy for the abatement of certain types 
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of public nuisances. Pert inent  sections of this  chapter of the 
General Statutes  a r e  a s  follows: 

(1)  G.S. 19-1 declares t ha t  "whoever shall * * * maintain * * * 
any building * * * or place used for  the purpose of * * * illegal 
sale of whiskey * * * is guilty of nuisance, and the  building 
* * * or place upon which :" * illegal sale of liquor is conducted 
* * * and the furni ture,  fixtures, musical instruments and con- 
tents, a r e  also declared a nuisance, and shall be enjoined and 
abated, a s  hereinafter provided." 

(2)  G.S. 19-2 prescribes the judicial machinery by which the 
abatement may be accomplished. This action was instituted pur- 
suant  to these provisions. 

And (3)  i t  is noted tha t  the only allegations contained in the 
complaint with respect to any  alleged public nuisance a re  t ha t  
unlawful sale of whiskey is transacted on and around the 
preniises, and tha t  materials for  the unlawful manufacture of 
whiskey a re  kept, stored and secreted there. 

Therefore, when i t  appears  t ha t  the iron safe found in the 
padlocked building has heen opened by the sheriff, to whom 
the order to padlock was issued, and no whiskey o r  other intoxi- 
cating beverages a re  found therein, may the court thereafter 
require t ha t  the safe be re-opened for  purpose of taking a n  
inventory of the contents thereof to be furnished to others who 
a re  not parties to this action? Defendants contend, and we hold 
rightly so, tha t  the effect of such inventory for  such purpose is 
an  invasion of the property r ights  of defendants without due 
process of law. 

Suggestion is made, however, tha t  the examination of the con- 
tents of the safe by the sheriff and the agent of the State  Bureau 
of Investigation may have been superficial and they may not 
have discovered everything tha t  was in the safe. The officers 
do not say so. Indeed, the agent of the State  Bureau of Investi- 
gation stated in this affidavit that  he "searched the safe for  
intoxicating liquor, and found none." And there is in the record 
no affidavit to  the contrary. Moreover the record fails to show 
that  defendants had notice tha t  i t  was proposed to re-open the 
safe. Other than cash money there is no specification of what  
is in the safc, o r  a s  to the materiality of anything there may 
be in it. 

In this connection i t  is appropriate to compare the provisions 
of G.S. 8-89 and G.S. 8-90 relating to when and under what  
conditions a judge, upon due notice, may order the inspection 
and production of any books, paper, and documents containing 
evidence relating to the merits of the action or  the defense 
therein. Decisions of this Court in respect thereto held tha t  the 
affidavit supporting a n  order for  such inspection must  suffi- 
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ciently designate the writings, and show their materiality to 
the immediate issue in controversy. See Thomas v. Trustees of 
Catawba College, 242 N.C. 504, 87 S.E. 2d 913; Patterson v. 
Ry. Co., 219 N.C. 23, 12 S.E. 2d 652, and others to like effect. 

But the plaintiff contends that this appeal is premature and 
fragmentary. In this connection, G.S. 1-277, relating to right 
of appeal, provides that "an appeal may be taken from every 
judicial order or determination of a judge of a Superior Court, 
upon or involving a matter of law or legal inference, whether 
made in or out of term, which affects a substantial right claimed 
in any action or proceeding * *." 

Defendants contend, and we think rightly so, that in instant 
case a substantial right of defendants is affected by the court 
order, in that i t  delves into their private property without legal 
process. See Eason v. Spence, 232 N.C. 579, 61 S.E. 2d 717, 
and cases cited. 

No sufficient reason being made to appear of record to support 
the order of 19 August, 1957, it is hereby set aside. 

Error. 

IN THE MATTER OF HENRY BANE, ADMINISTRATOR OF THE ESTATE OF 
CHARLES WILLIAM HILL, DECEASED. 

(Filed 10 January,  1958.) 

1. Executors and Administrators § 2a- 
Where motion is made by the widow of decedent to vacate letters of 

administration issued by the clerk on the ground t h a t  decedent, a t  the 
time of his death, was  not a resident of this State, but was  a resident 
of another s tate  in which the widow had been appointed and qualified a s  
administratrix, the proceeding is not one t o  remove a n  administrator 
under G.S. 28-32, but is a n  attack of the letters entered here on the 
ground of want of jurisdiction, and when neither the clerk nor the 
judge makes any finding a s  to the jurisdictional fact  of residence, 
judgment denying the motion must be set aside and the cause re- 
manded. 

2. Appeal and Error  § 49- 
Where a judgment is not supported by a finding of fact  on the 

crucial question of jurisdiction involved in the proceeding, the judg- 
ment must be vacated and the cause remanded. 

APPEAL by Carolyn D. Hill, movant, from Williams, J., May 
Civil Term, 1957, of DURHAM. 

Judge Williams' judgment affirmed a judgment of January 
29, 1957, signed by the Clerk of the Superior Court of Durham 
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County, which "confirmed and approved" letters of adminis- 
tration he had issued on February 11, 1955, to  Henry Bane as 
administrator of the estate of Charles William Hill, deceased, 
and "dismissed" the motion of Carolyn D. Hill that said letters 
of administration be vacated and set aside. 

Charles William Hill died February 10, 1954, in Duke Hos- 
pital, Durham, N. C. Carolyn D. Hill is his widow. 

The gist of her motion was that the legal residence and 
domicile of her husband a t  the time of his death was Orlando, 
Orange County, Florida; that on May 22, 1954, she was duly 
appointed and qualified in Orange County, Florida, as adminis- 
tratrix of her husband's estate ; that her husband's visit to North 
Carolina was for the sole and temporary purpose of obtaining 
medical treatment a t  Duke Hospital; and that, when letters of 
administration were issued to Bane, there were no assets of the 
estate in North Carolina and no debts or liabilities of any kind 
or in any amount due by decedent to any person in North Caro- 
lina. She asserted that, a t  the time of her husband's death, his 
only assets in North Carolina were his automobile, a watch of 
nominal value and his clothes; that, prior to the appointment of 
Bane, she had sold the automobile and the proceeds of sale were 
being administered in Florida; and that she had sent the 
decedent's watch and his clothes to decedent's sister. 

The answer of Bane denies the material allegations of the 
motion, averring that decedent was a citizen and resident of 
Durham County, North Carolina, a t  the time of his death and 
then owned property "which should be distributed according 
to the laws of the State of North Carolina by his duly qualified 
administrator, Henry Bane." 

At the hearing before the clerk, movant offered evidence in 
support of her allegations, including an exemplified copy of the 
Florida letters of administration and, for the purpose of attack, 
the letters of administration previously issued by the clerk to 
Bane. 

The clerk's judgment was entered a t  the close of movant's 
evidence. No evidence was offered by Bane. The clerk's judg- 
ment set forth as the basis therefor the following: 

"And . . . the Court finding as a fact that the letters of 
administration issued to the said Henry Bane, Esq., as Adminis- 
trator of the Estate of Charles William Hill, on the 1l.th day 
of February, 1955, . . . were properly issued and that the said 
Henry Bane, Esq., was entitled to said letters of administration, 
and that Henry Bane, Esq., is the duly qualified and acting Ad- 
ministrator of the Estate of Charles William Hill ; 

"And . . . the Court finding as a fact that said movent has 
failed to produce satisfactory evidence to show that said Henry 
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Bane, Esq., should be removed as  Administrator of the Estate 
of Charles William Hill, Deceased." 

Upon movant's appeal from the clerk's judgment, the hearing 
by Judge Williams was "upon the record, including the tran- 
script of evidence taken before the clerk." 

After a finding that  the clerk "had jurisdiction of the sub- 
ject matter and of the parties to this proceeding," Judge Wil- 
liams found, a s  the basis for  his judgment, that  "the findings of 
fact of the Clerk . . . are  supported by competent evidence, and 
further than the facts found therein support said judgment of 
the Clerk . . ." 

Thereupon, Judge Williams signed judgment wherein he 
"ratified, approved and affirmed" the clerk's judgment. 

Movant excepted and appealed. 

Spears & Spears fo r  movant, appellant. 
Bryant, Lipton, Strayhorn & Bqjant for  appellee. 

BOBBITT, J. Appellee's contention that  movant is proceeding 
under G.S. 28-32, notwithstanding she did not so specify, is 
untenable. G.S. 28-32 prescribes procedure for the removal of 
n particular person as  administrator for causes specified therein; 
and, upon removal of such person, "the clerk must immediately 
appoint some other person to succeed in the administration of 
the estate." G.S. 28-33; Hawison v. C a ~ t e r ,  226 N.C. 36, 36 
S.E. 2d 700. 

Rightly interpreted, the motion is a direct attack upon the 
jurisdiction of the clerk to issue letters of administration to 
any pemon. No question is raised as to the competence or con- 
duct of Bane. The motion is to vacate and set aside the letters 
of administration issued to Bane as  void for want of jurisdiction. 
They a re  void unless the clerk had jurisdiction of the subject 
matter. Ha?? Y. Xotors, 244 N.C. 84, 92 S.E. 2d 673; High v. 
Peawe, 220 N.C. 266, 17 S.E. 2d 108. If,  as  movant alleged, 
decedent's residence and domicile a t  the time of his death was 
not in Durham County, North Carolina, but in Orange County, 
Florida, the clerk had no jurisdiction of the subject matter. I n  
re Ryan, 187 N.C. 569, 122 S.E. 289; In 7.e Martin, 185 N.C. 472, 
117 S.E. 561 ; Reynolds v. Cotton Mills, 177 N.C. 412, 99 S.E. 240. 

There was evidence, which, if accepted, was sufficient to sup- 
port movant's said allegations. However, neither the clerk nor 
the judge made a finding of fact determinative of the crucial 
question, whether decedent's residence and domicile a t  the time 
of his death was in Durham County. 

Absent any finding as  to this jz~risdictional fact, we need not 
consider (1) whether the judge would be bound by appropriate 
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findings of fact made by the clerk (Compare Aylor v. Barnes, 
242 N.C. 223, 87 S.E. 2d 269, and cases cited), or (2) whether 
the judge would be bound by such findings of fact  in the absence 
of exceptions directed to specific findings. As  to the latter, i t  is 
noted that  In r e  Sums, 236 N.C. 228, 72 S.E. 2d 421, and cases 
cited, involve proceedings under G.S. 28-32. I n  re  Ryan, supra, 
and In re  Martin, supra, would seem relevant. 

The finding by the judge, noted in the above statement of 
facts, that  the clerk "had jurisdiction of the subject matter and 
of the parties to this proceeding," when considered in context, 
connotes nothing more than a finding that  this proceeding was 
duly constituted and properly before him. I t  falls f a r  short of a 
finding of fact as  to decedent's residence and domicile. The 
so-called findings of fact in the clerk's judgment a re  legal 
conclusions. 

The record presents no question as  to a n  ancillary administra- 
tion in Durham County. The letters of administration issued 
to Bane were based solely on the recital or finding "that Charles 
William Hill, late of the said (Durham) County, is dead, without 
having made and published any last will and testament." Neither 
in said letters nor in the evidence does it appear that, when Bane 
was appointed, there was in North Carolina any property be- 
longing to the decedent's estate or any person to whom the estate 
was indebted. 

I t  is noted (1) that  the record contains no evidence relating 
to the civil action referred to in Bane's answer to Mrs. Hill's 
motion, and (2) that  nothing in the record indicates the in- 
terest, if any, of Bane or of any person a t  whose instance he 
applied for  letters of administration, in the decedent's estate. 

The judgment, because not supported by determinative find- 
ings of fact on the crucial (judisdictional) question presented, 
must be and is vacated; and the cause is remanded for further 
hearing and findings of fact as  to decedent's residence and domi- 
cile a t  the time of his death, tha t  is, findings of fact determina- ' 
tive of the clerk's iurisdiction to issue letters of administration 
relating to d e c e d e k s  estate. 

Er ro r  and remanded. 

BOBBY EDWARDS, BY HIS NEXT FRIEND, C .  
LARRY JENKINS.  

(Filed 10  January ,  1958.) 
1. Process § 15- 

Abuse of process consists of the existence 
and a n  act  in the use of process not proper in 
of a proceeding. 

E. EDWARDS. v. 

of an ulterior purpose 
the regular prosecution 
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2. S a m e  
Ulterior motive or bad intention does not give rise to a cause of 

action for  abuse of process when the process is used in the proper 
and regular prosecution of the proceeding. 

3. Evidence 8 29- 
An acquittal in a criminal prosecution does not constitute evidence 

of innocence in a subsequent civil action based on the criminal act. 

4. Assault and Battery § 3: Pleadings 8 10: Process 8 16- 
In  a n  action to recover damages for  a wilful, wanton and malicious 

assault, defendant may be arrested, G.S. 1-410, and defendant may not 
set up  a counterclaim for  abuse of process upon allegations t h a t  plain- 
tiff had had him arrested for the purpose of making defendant pay 
the damages claimed for  the alleged wanton and wilful assault, and 
t h a t  defendant had been found not guilty in  a prior criminal action 
based on the same assault,  and demurrer to such counterclaim is  
properly sustained. 

5. Appeal and Er ror  1 6- 
Where demurrer is sustained to defendant's counterclaim, defend- 

ant's appeal from judgment of the court allowing the motion to s t r ike 
certain allegations of the counterclaim becomes academic. 

6. Pleadings 8 31- 
Where plaintiff's complaint describes his injuries in detail, allega- 

tions of the answer tha t  defendant had been unable to obtain informa- 
tion in regard to  the extent of the injury and t h a t  plaintiff had un- 
lawfully withheld such information, a r e  properly stricken on motion. 

APPEAL by defendant from Craven, S.J., 31 May 1957 Term 
of ALAMANCE. 

Civil action to recover damages for a wilful, wanton, and 
malicious assault with a rifle on plaintiff by defendant, heard on 
plaintiff's motion to strike paragraph five of defendant's answer, 
and all of his further answer and defense and counterclaim, 
and on plaintiff's written demurrer to defendant's further 
answer and defense and counterclaim. 

From an  order of the court allowing the motion to strike in 
part  and denying i t  in part, and from another order of the 
court sustaining the demurrer, defendant appeals. 

John D. Xanthos f o ~  Defendant ,  Appellant. 
Long,  Ridge, H a w i s  61. Walker fov  Plainti.f, Appellee. 

PARKER, J .  This is a summary of defendant's further answer 
and defense and counterclaim : 

Defendant is a law abiding citizen, and had been living with 
his wife and one-year-old daughter a t  221 Border Street, Bur- 
lington, North Carolina, about one week prior to 6 October 1956. 
He had been informed of several break-ins, and other riotous 
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conduct, by juveniles in his neighborhood. About 7:30 p. m. on 
6 October 1956, he was sitting in his living room, and heard a 
noise on the back porch of his home, and heard someone turn 
the doorknob on his back door. He investigated, and returned 
to his living room. Shortly thereafter he heard a scraping noise 
along the outside walls of his home, and heard someone tamper- 
ing with the oil drum. He got his rifle, went outside in the rainy, 
dark night, heard someone running alongside his house, and 
fired his rifle in the ground to make the person halt. Any injury 
suffered by plaintiff was due to his negligent and criminal acts. 

The next friend of Bobby Edwards has threatened to kill, and 
attempted to frighten defendant. He was arrested on a charge 
of assaulting Bobby Edwards with a deadly weapon, tried on 
th is  charge in the Municipal Court of the City of Burlington, 
and found Not Guilty. 

In  this action plaintiff had the defendant arrested, and he was 
held in custody by the Sheriff of Alamance County until he gave 
bail. That a s  he was acquitted of assaulting plaintiff in the 
Municipal Court of the City of Burlington, his arrest in this 
action was an abuse of process, which arrest and abuse of process 
has greatly damaged him in his good name and reputation in 
the amount of $1,000.00. That his arrest in this civil proceeding 
was done with the sole purpose of making him submit to the 
unlawful demands of plaintiff and his father. That plaintiff 
has always been behind in his studies and has a bad reputation 
in school and elsewhere. 

Wherefore, defendant prays that he recover damages of plain- 
tiff in the sum of $1,000.00, that  plaintiff's written undertaking, 
as required by G.S. 1-412, be increased to $1,000.00, etc. 

Plaintiff demurred in writing to defendant's further answer 
and defense and counterclaim on three grounds: One, in i t  no 
facts are  alleged which entitle defendant to any recovery against 
plaintiff; two, i t  alleges no cause of action against plaintiff, 
because i t  appears on its face that the arrest of defendant was 
under legal process as provided by law in such cases ; and three, 
there is a misjoinder of causes of action in that  the counter- 
claim is not connected with the subject of plaintiff's action. 

G.S. 1-410 provides that  a defendant may be arrested in a 
civil action "for the recovery of damages on a cause of action 
not arising out of contract where the action is for wilful, wanton 
or malicious injury to person. . . ." 

Proceeding under this statute plaintiff had the defendant 
arrested for an alleged wilful, wanton or malicious assault and 
battery with a rifle on him by the defendant. This Court said 
in Finance Co. 2). Lane, 221 N.C. 189, 19 S.E. 2d 849: "There is 
no 3buse of process where i t  is confined to its regular and 
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legitimate function in relation to the cause of action stated in 
the complaint. . . . As we have stated, the defendant has alleged 
that  the plaintiff had a n  ulterior purpose in the institution and 
prosecution of the original action, but there is no allegation of 
any act done by the plaintiff which could be classified as  abuse 
of process. Mere adjectival denunciation will not be sufficient. 
Facts must be alleged upon which the court could determine 
that  the gravamen of his action is of that  character." 

"An abuse of process consists in its employment or use fo r  
some unlawful purpose, which i t  was not intended by the law to 
effect, and amounts to a perversion of' it." W ~ i g h t  v. Harris ,  
160 N.C. 542, 76 S.E. 489. 

"However, the only essential elements of abuse of process 
a re :  First,  the existence of an  ulterior purpose and, second, a n  
act in the use of the process not proper in the regular prosecu- 
tion of the proceeding." Barne t te  v. W o o d y ,  242 N.C. 424, 88 
S.E. 2d 223. 

In Melton v. Rickman, 225 N.C. 700, 36 S.E. 2d 276, the Court, 
quoting from 1 Cooley, Torts, 3rd Ed.. p. 354, said:  "Regular 
and legitimate use of process, though with a bad intention, is 
not a malicious abuse of process." 

Defendant in his counterclaim has alleged no oppressive 
treatment of himself while in custody under the order of arrest .  
Neither has he alleged in his counterclaim that  anything was 
done abnormally or out of the ordinary in his arrest  in this 
proceeding. 

The defendant alleges that  as  he was acquitted of assaulting 
plaintiff in the Municipal Court of the City of Burlington, his 
arrest  in this action was an  abuse of process. "Where the same 
acts or transactions constitute a crime and also give a right of 
action for  damages or for a penalty, the acquittal of defendant 
when tried for the criminal offense is no bar to the prosecution 
of the civil action against him, nor is it evidence of his innocence 
in such action." 50 C.J.S., Judgments, p. 272, where numerous 
cases from many jurisdictions are  cited, which support the text, 
and the 1957 Cumulative Annual Pocket P a r t  cites many more 
cases from many jurisdictions to the same effect. 

Annotations in 31 A.L.R., p. 270, et seq. and in 18 A.L.R. 2d, 
p. 1315, et seq. list numerous cases from many jurisdictions, 
which have applied the rule that  an  acquittal in a criminal 
prosecution does not constitute evidence of innocence in a sub- 
sequent civil action based on the criminal act. 

When defendant's allegations a re  considered in the light of 
the above principles of law, i t  becomes apparent tha t  he has 
not alleged a cause of action for abuse of process. 
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See Insumnce Co. v. Srnathers, 211 N.C. 373, 190 S.E. 484, 
which was a n  action to foreclose a deed of trust. A receiver was 
appointed to hold the rents and profits from the property pend- 
ing the sale, in accord with plaintiff's prayer. Defendant set up 
a counterclaim in his answer alleging that  the appointment of 
the receiver was illegal and void, and resulted in damage to 
defendant in injuring him in his character, reputation and 
financial standing, The Court said: "The counterclaim is a 
tort  action. We do not think, under our most liberal and elastic 
code practice, i t  can be set up in the present action. If defend- 
ant  has a cause of action in tor t  for  abuse of process, he must 
bring a separate action." 

The trial court having correctly sustained plaintiff's written 
demurrer to defendant's further answer and defense and 
counterclaim, the question as  to whether i t  committed error in 
its former order in striking out par t  of defendant's further 
answer and defense and counterclaim is academic. 

Paragraph 5 of plaintiff's complaint describes in detail the 
wound inflicted on his left foot when the defendant fired on 
him with a rifle or shotgun, and alleges his pain and suffering, 
his being taken to a hospital, his treatment there, his confine- 
ment a t  home causing him to miss school, and that  his injuries 
are  serious and permanent. Paragraph 5 of defendant's answer 
is as  follows: " (That  notwithstanding repeated efforts on the 
part  of the defendant to obtain information from the plaintiff 
regarding any injury said plaintiff may have suffered the said 
plaintiff has failed, refused and unlawfully withheld any such 
information to the extent that  this defendant is unable to answer 
properly the allegations contained in paragraph 5 of the com- 
plaint, but notwithstanding this effort on the part  of the plain- 
tiff to frustrate and confuse the defenclant,) the defendant says 
that  the allegations contained in said paragraph are  untrue and 
exaggerated and are  therefore, denied." Plaintiff made a motion 
to strike that  part  of defendant's paragraph 5 of the answer in 
parentheses. The order of the court allowing the motion to 
strike is correct. 

The order below allowing plaintiff's motion to strike part  of 
paragraph 5 of defendant's answer, and the order sustaining 
plaintiff's written demurrer to defendant's further answer and 
defense and counterclaim are  

Affirmed. 
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WILKES POULTRY COMPANY, INC. v. CLARK TRAILER AND 
EQUIPMENT COMPANY, INC. 

(Filed 10 January,  1958.) 

1. Negligence 8 16- 
Plaintiff alleged negligence in the performance of a repair to  a 

particular par t  of a vehicle and damages resulting from a n  accident 
when such par t  gave way while the vehicle was being operated on the 
highway, but  did not allege any contractual agreement of defendant 
to recondition the vehicle and put  i t  in first class condition. Plaintiff's 
evidence was to the effect t h a t  the par t  in question was defective, but  
tha t  defendant did not repair this part.  Held: Nonsuit for  variance 
was properly entered. 

2. Pleadings 8 24: Trial 8 23f- 

Allegation and proof must correspond, and when there is a material 
variance between the allegation and proof, there can be no recovery 
without a n  amendment, and nonsuit is proper. 

APPEAL by plaintiff from Phillips, J., June Term 1957 of 
WILKES. 

This is a civil action instituted by the plaintiff to recover 
damages resulting from the alleged defective and negligent 
workmanship of the defendant in reconditioning a 1950 model 
Great Dane, AATEZ, tandem axle, deep freeze trailer, 32 feet 
long, Serial No. 5715, which the defendant sold to the plaintiff 
on or about 17 May 1956. 

I t  is further alleged that the trailer had the capacity to trans- 
port a load of 35,000 pounds, and was purchased for the purpose 
of transporting perishable mechandise therein and that the 
defendant knew it  was purchased for such purpose. 

The evidence shows that on 18 August 1956, around 2 :15 p.m., 
that the plaintiff, through its agents, servants, and employees, 
was operating a tractor to which was attached the trailer herein 
described, in an easterly direction on U. S. Highway 22, about 
25 miles from Cambridge, Ohio, and after the tractor and trailer 
had just crossed a bridge and commenced a climb up a long 
winding hill, suddenly there was a loud snapping and popping 
noise; the trailer jackknifed to the left and broke loose from 
the tractor, causing the tractor and trailer to break through 
the guard rails on the edge of said highway and turn over off 
said highway, causing substantial damage to the tractor, trailer 
and cargo of the plaintiff. At the time of the occurrence com- 
plained of, the trailer was transporting around 33,000 pounds 
of beef. 

The complaint expressly alleges defective workmanship on 
the part of the defendant in that it failed to weld properly the 
rear edge of the towing pin or pintle plate to the second cross 
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frame of the trailer; that  said welding was not done in a work- 
manlike manner; "that the defendant, by and through its agents, 
servants and employees, negligently and carelessly failed to use 
proper weld or  welding to attach said pin plate to the cross 
members of the semi-trailer frame when i t  knew or, in the 
exercise of ordinary care, should have known that  in the use of 
said trailer for the purposes for which i t  was intended, all of 
which was known to the defendant, that  said pin plate would 
break and shear off and thereby cause damage to the property 
of this plaintiff." 

It is further alleged in the complaint that  said negligent acts 
were the sole and proximate cause of said mishap on 18 August 
1956, and the resulting damage to the property of the plaintiff, 
as set out in the complaint. 

The plaintiff's evidence tends to show that  the plaintiff and 
the defendant entered into a contract whereby the plaintiff 
agreed to purchase the trailer referred to herein, and that  the 
defendant agreed to recondition the trailer and put i t  in first 
class condition and to install an  aluminum floor therein. That 
the plaintiff paid the defendant the sum of $460.00 for the work 
required to recondition the trailer pursuant to the terms of the 
contract. 

The evidence with respect to the condition of the pintle plate, 
according to  a witness admitted to be an  expert, was to the 
effect that  the plate had not been properly welded to the frame 
of the trailer and that  a proper inspection of the trailer and the 
pintle plate by the defendant or one of its employees on 17 May 
1956 would have disclosed the lack of weld on the back side of 
the pintle plate. 

At the close of plaintiff's evidence the defendant moved for 
judgment as  of nonsuit. The motion was allowed and the plain- 
tiff appeals, assigning error. 

W. H. McElwee, W. L. Osteen, Larry S. Moore, for plaintiff 
appellant. 

T~ivet te ,  Holshouser & Mitchell, for defendant appellee. 

DENNY, J. Plaintiff does not allege in its complaint that  the 
defendant agreed to recondition the trailer and put it in first 
class condition, but on the contrary i t  alleges that  the "defend- 
ant  by its act represented that  such work had been safely and 
securely done." It does allege defective and negligent workman- 
ship on the par t  of the defendant in connection with the welding 
of the pintle plate to the frame of the trailer, but there is no 
evidence tending to show that  such welding was done by the 
defendant. In  fact, the plaintiff's evidence tends to show to 
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the contrary. The plaintiff's expert witness made a drawing of 
the pintle plate on a blackboard and described the condition of 
the plate when he examined i t  immediately after  the accident. 
He testified that  the back of the pintle plate had not "been 
welded for some time * * * I mean on the back side of this plate 
in this area right here, it had'not been welded ' * * had been. 
loose for some time * ': There were also marks of broken weld 
in this zone that  were very extensively rusted, f a r  more rusted 
than the welds on the other p a r t ;  so we can assume that  these 
were broken for a considerable length of t ime; my opinion is 
that  they had been broken for some lime." In support of his 
opinion in this respect, he further testified, "It is my opinion 
tha t  a n  inspection of the trailer and the pintle plate by the 
defendant or one of its employees on ?Jay 17, 1956, would have 
disclosed the lack of weld on the back side of the pintle plate 
and the fact tha t  the weld along the right and left sides and 
across the front  was of intermittent character with gaps." 

As we construe the allegations of the complaint, the plaintiff 
bottoms his cause of action on the negligent and defective 
manner in which the defendant undertook to weld the pintle 
plate to the frame of the trailer. On the other hand, the plain- 
tiff offered evidence tending to show that the defendant never 
attempted to weld the pintle plate to the frame of the trailer a t  
all, but that  the defective condition of the pintle plate existed 
a t  the time the defendant reconditioned the trailer, and such 
condition, upon a proper inspection, could have and would have 
been discovered. Such evidence tends to support the contention 
of the plaintiff that  the defendant Sailed to recondition the 
trailer and put i t  in first class condition. However, the cause of 
action pleaded is not based on a breach of contract to recondition 
the trailer and to put i t  in first class condition. 46 Am. Jur.,  
Section 327, page 507, ct srq. 

In  Talle?~ tl. Gmvi tc  Q2~am*ics Co., 174 N.C. 445, 93 S.E. 995, 
this Court said: "It has so often been said as  to have grown into 
an  axiom that  proof without allegation is as  unavailing as  
allegation without proof. There must, under the old or new 
system of pleading, be allc!/nta and prohnta, and the two must 
correspond with each other. When the proof materially departs 
from the allegation, there can be no recovery without an  amend- 
ment. 1l.lcKc.e v. LitlcBc?yci,, 69 N.C. 217; Brittai?~ v. Daniels, 
94 N.C. 781; FauIk z.. Tliomton,  108 N.C.  314 (12 S.E. 998) ; 
Pendleton v. Dalto?~, 96 N.C. 507 (2  S.E. 759) ; H ~ n t  c. V a m l e ~ -  
bilt, 115 N.C. 559 (20  S.E. 168) ; Gletw z.. Biggs, 167 N.C. 417 
(83 S.E. 553). I t  was never intended even by our liberal Code 
system, that  a plaintiff should be allowed to prove a cause of 
action which he has not alleged." See also McI,ztosh, North Caro- 
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Iina Practice and Procedure (2nd Ed.) ,  Volume 1, page 522, 
Section 981; Sale v. Highway Co?nrnission, 238 N.C. 599, 78 
S.E. 2d 724; Aikelz v. S a n d e ~ f o ~ d ,  236 N.C. 760, 73 S.E. 2d 911; 
W h i c h a ~ d  v. Lipe, 221 N.C. 53, 19 S.E. 2d 14, 139 A.L.R. 1147. 

In our opinion, in light of the pleadings as  now cast and the 
evidence adduced in the trial below, there is a fatal variance 
between the pleadings and the proof. Hence, the ruling of the 
court below is 

Affirmed. 

J A M E S  E. I I A N N A I I  v. GEORGE R.  HOUSE, ORIGINAL DEFENDANT; A N D  
HOWERTON-BRYAN COMPANY,  INC.  A X D  ALTON L. TEMPLE, 

(Fi led  10 J a n u a r y ,  1958.) 

;\utomobiles: 5 48: Par t ies  5 1 0 :  Pleadings: 5 1 0 :  Torts 5 10- 

Where  a passenger in a c a r  sues the  dr iver  and owner of the  other 
c a r  involved in the  collision, such defendants a r e  not  entitled a s  a 
m a t t e r  of r igh t  to have the  dr iver  of the c a r  in which the  plaintiff 
was  r id ing joined a s  additional defendanr: upon allegations t h a t  such 
additional defendant 's  negligence was the  sole proxin.ate cause of the  
accident, there  being no claim of liability a s  a joint tort-feasor,  G.S. 
1-240, or  contention of p r imary  and  secondary liability. Such additional 
party is not  necessary to the  determination of the  issues involved in  
plaintiff's action. 

APPEAL by the original defendant, George R. House, from 
i$'illianzs, J., April-May Civil Term 1957 of DURHAM. 

This is a civil action instituted by the plaintiff on 21 September 
1956 against the original defendant, George R. House, to re- 
cover damages for personal injuries sustained in an  automobile 
collision which occurred in the City of Durham, North Carolina, 
on 22 September 1953. 

In the complaint, plaintiff alleged that  he was riding in a 
L'hrysler autonlobile owned by Howerton-Bryan Company, Inc. 
and being driven b y  Alton L. Temple, an employee of said com- 
pany, when it collided with a Buiek automobile, owned and being 
driven by the defendant, George R. House, a t  the intersection 
of Holloway and Roxboro Streets in the City of Durham; that  
in said collision he suffered serious and permanent injuries. 
Plaintiff ful ther alleged that  the collision and his injuries 
resulted solely by reason of the negligence of the original de- 
fendant in the operation of his automobile on said occasion, 
and prayed that  he recover judgment against the said defendant 
for his injuries. 



574 IN THE SUPREME COURT. [247 

HANNAH v .  HOUSE. 

The original defendant filed answer to the complaint on 18 
January 1957, denying the allegations of his negligence in the 
operation of his automobile and, by way of a further answer and 
defense, alleged that said collision was solely and proximately 
caused by the negligence of Alton L. Temple, employee of Hower- 
ton-Bryan Company, Inc., in his operation of said company's 
automobile; that Alton L. Temple, in driving the automobile 
owned by his employer upon the occasion in question, was acting 
in the course and scope of his employment. The original defend- 
ant further alleged that a t  the March Civil Term 1954 of the 
Superior Court of Durham County, he obtained judgment against 
Alton L. Temple and Howerton-Bryan Company, Inc. in a civil 
action instituted by him to recover damages for personal injuries 
sustained by him in said collision, and that no appeal was taken 
therefrom and that the judgment has been paid in full. The 
original defendant further alleged that, by virtue of said 
judgment, he was entitled to be indemnified, exonerated, and 
held harmless by Howerton-Bryan Company, Inc. and Alton L. 
Temple from and against any liability to the plaintiff. 

The original defendant, upon motion and without notice, 
obtained an order from the assistant clerk of the Superior Court 
of Durham County making Howerton-Bryan Company, Inc. and 
Alton L. Temple additional parties defendant in this action. 

Before expiration of the time for answering the original 
defendant's cross-action, the additional parties defendant filed 
separate motions to vacate the order making them parties 
respectively, and to strike out the original defendant's cross- 
action. The motions were allowed and the original defendant 
appeals, assigning error. 

Reade, Fuller, Newsom & Graham, for plaintiff appellee. 
Rwrrk, Young & Moore, and Bryant, Lipton, Strayhorn & 

Bryant, for original defendant appellant. 
Spears & Spears, Wallace Ashley, Jr., for additional defend- 

ant Howerton-Bryan Company, Inc. appellee. 
Lina Lee S. Stout, for additional defendant Alton L. Temple 

appellee. 

DENNY, J. At the threshold of this appeal we are confronted 
by these facts: The original defendant does not seek contribu- 
tion pursuant to the provisions of G.S. 1-240, Hobbs v. Goodman, 
240 N.C. 192, 81 S.E. 2d 413; or to establish primary and 
secondary liability, Clothing Store v. Ellis Stone & Co., 233 N.C. 
126, 63 S.E. 2d 118; but complete indemnification and exonera- 
tion from liability resulting from any judgment the plaintiff may 



N. C.] FALL TERM, 1957. 575 

obtain. I n  his answer, he denies any negligence on his part  but 
alleges that  the collision complained of was solely and proxi- 
mately caused by the negligence of Alton L. Temple, employee 
of Howerton-Bryan Company, Inc., in driving the automobile 
owned by his employer, upon the occasion in question, while 
acting in the course and scope of his employment. 

When a complete determination of a controversy cannot be 
made without the presence of other parties, the court must cause 
them to be brought in. G.S. 1-73. "A person is a necessary party 
to an action when he is so vitally interested in the controversy 
involved in the action that  a valid judgment cannot be rendered 
in the action completely and finally determining the controversy 
without his presence as a party. Colbert v. Collins, 227 N.C. 395, 
42 S.E. 2d 349 ; Jones v. Griggs, 219 N.C. 700, 14 S.E. 2d 836 ; 39 
Am. Jur., Parties, Section 5; 67 C.J.S., Parties, Section 1." 
Garrett v. Rose, 236 N.C. 299, 72 S.E. 2d 843. 

However, as stated by Barnhill, C.J., in Kimsey v. Reaves, 
242 N.C. 721, 89 S.E. 2d 386, "Ordinarily i t  is within the dis- 
cretion of the court to allow or deny a motion to make a party 
who is not a necessary party to the proceeding a party plain- 
tiff or defendant, and the order entered is not reviewable. Aiken 
v. Mfg. Go., 141 N.C. 339 (53 S.E. 867) ; Guthrie v. Durham, 168 
N.C. 573, 84 S.E. 859." Certainly these additional parties are  
not necessary in order to determine the controversy involved in 
this action as  between the plaintiff and the original defendant. 

Moreover, the facts in this case present the identical question 
for decision that  was presented in Kimsey v. Reaves, supra, and 
which was decided adverse to the appellant's contention on this 
appeal. In  fact, counsel for the appellant conceded, in his oral 
argument before this Court, that  unless the above decision is 
overruled, the appellant is not entitled to the relief he seeks. 

The decision in the Kimsey case, in our opinion, should not be 
overruled. Hence, we affirm the ruling of the court below on the 
authority of and for the reasons stated in the opinion in that  
case. 

Affirmed. 

J O H N  BARHAM v. R. LARRY DAVENPORT A N D  WIFE, 
REBECCA M. DAVENPORT. 

(Filed 10 January ,  1958.) 

1. Vendor and Purchaser § 6- 

The lease in  question granted lessee or  assigns option to purchase 
the premises a t  the expiration of the five-year term or  a t  any time 
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thereafter during a renewal period upon written notice given a t  least 
ninety days prior to t h e  expiration of the five-year term. Held: The 
language is plain and unambiguous and provides that,  notwithstand- 
ing the actual closing of the  purchase might be postponed until any 
time during a renewal period, written notice of such intention should 
be given a t  least ninety days prior to the expiration of the original 
term. 

2. Contracts 1 12- 
Part ies  have the legal r ight  to make their own contract, and if the 

contract is clearly expressed, i t  must be enforced as  i t  is written, and 
the courts may not disregard the plainly expressed meaning of its 
language, and by construction substitute a new contract for  the one 
made by the parties. 

APPEAL by plaintiff from Johns ton ,  J., 3 September, 195'7, 
Term of GUILFORD (Greensboro Division). 

Fraz ier  & F r a z i e r  f o r  p l a i n t i f ,  appel lant .  
Douglas ,  Douglas  & R a v e n e l  for d e f e n d a n t s ,  appellees.  

JOHNSON, J. This is a civil action for specific performance 
of an option on real estate. The case was heard below on 
d e m u r r e r  ore t e n u s  to the complaint for failure to state facts 
sufficient to constitute a cause of action. The demurrer was 
sustained, and the plaintiff appeals. 

These in substance are the crucial allegations of the com- 
plaint: On 29 April, 1948, W. T. Davenport leased the locus 
in quo to Robert A. Young and John N. Young for a term of 
five years, beginning 1 June, 1948, and ending a t  midnight 31 
May, 1953, with right of renewal for one year or for a period 
of five years. The lease was duly registered 28 May, 1948. 

The lease grants the lessees and their assigns an option to 
purchase the premises. The option provisions are as follows: 

"9. Lessor hereby grants to Lessee the privilege and 
option to purchase the premises herein demised on the 1st 
day of June, 1953, or a t  any time thereafter, if the same 
shall be during a renewal period of this lease, as herein 
provided, and said lease shall have, in fact, been renewed, 
for the cash sum of TWENTY THOUSAND ($20,000.00) DOL- 
LARS, upon written notice by Lessee to Lessor of Lessee's 
election to exercise said option and purchase said premises, 
which said notice shall be given to Lessor a t  least ninety 
(90) days prior to the 1st day of June, 1953." 

This controversy relates solely to the interpretation of the 
foregoing p~ragraph .  

The plaintiff alleges that the lease has been assigned to 
him; and that the defendant is now the owner of the premises 
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subject t o  the lease. I t  is alleged also tha t  on 16  May, 1957, the  
plaintiff notified the defendant in wri t ing of his desire t o  exer- 
cise the option to purchase; and tha t  the defendant on 22 May, 
1957, refused to convey the premises. 

The single question presented for  decision is whether the 
plaintiff gave timely notice of his intention to purchase. The 
court below held tha t  the plaintiff's notice to the defendant on 
16 May, 1957, was given too late, and allowed the defendant's 
demzcrrer oye tenus. In  this ruling we concur. 

The lease was  made 29 April, 1948, for  a te rm of five years. 
The tenant  was given the option to purchase the premises on 
1 June, 1953, or  a t  any time d l ~ r i n g  a renewal period, but in 
either case the tenant was required to give wri t ten notice of his 
election to exercise the option a t  least ninety days before 1 June,  
1953. Nevertheless, the tenant  waited until a f te r  this  date, dur- 
ing the five-year renewal period, to give notice of his election to 
purchase. 

The plaintiff contends tha t  the provisions relating to the 
option a re  ambiguous and contradictory and should be inter- 
preted, favorably to the tenant, to mean tha t  he had the r ight  
to purchase by giving notice of intention ninety days before ex- 
piration of any rene~val  period. Here, however, the language is 
plain, unambiguous, and free of contradiction. I t  gave the tenant  
no r ight  to wai t  beyond the original term of the lease to give 
notice of his desire to purchase. 

True, the lease states t ha t  the  tenant  may purchase the 
premises a t  any time during a renewal period, but i t  is stated in 
plain language tha t  the tenant's election to exercise the option 
shall be made, and written notice thereof given, a t  least ninety 
days before 1 June, 1953. There is nothing ambiguous about the 
language of this provision. I t  simply fixed the option so tha t  
if the tenant intended to purchase the premises, i t  was necessary 
for  him to ma!te up  his mind and give the landlord notice of his 
election to purchase a t  least ninety days before 1 June, 1953, so 
that  thereafter he would be legally bound by contract to pur- 
chase the property, notwithstanding the actual closing of the 
purchase might  be postponed until any  time during a renewal 
period. This provision, tlrough somewhat unusual, is by no 
means un~eiisonahle. There a re  sound reasons why a landlord 
in granting a tenant a long period in which to purchase property 
should desire, a s  was done here, to limit to a shorter period the 
time within which his offer to sell should remain open subject 
to acceptance. 

To interpret  the option provision in accordance with the plain- 
tiff's contention would have the effect of disregarding the clear 
language of the clause requiring wri t ten notice of intention to 

19-247 
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purchase to be given a t  least ninety days before 1 June, 1953. 
I t  also would require the court to read into the option a provision 
not inserted by the parties. Courts may not disregard the 
plainly expressed meaning of a lawful contract, and by con- 
struction substitute a new contract for the one made by the 
parties. Engine Co. v. Paschal, 151 N.C. 27, 65 S.E. 523. Parties 
have the legal right to make their own contract, and if the con- 
tract is clearly expressed, i t  must be enforced as i t  is written. 
Brock v. Porter, 220 N.C. 28, 16 S.E. 2d 410. "The contract is 
to be interpreted as written." Jones v. Realty Co., 226 N.C. 303, 
305, 37 S.E. 2d 906, 907. The "only office of judicial construc- 
tion is to remove doubt and uncertainty." 12 Am. Jur., Con- 
tracts, Sec. 229 ; McCain v. Ins. Co., 190 N.C. 549, 130 S.E. 186 ; 
Jones v. Realty Co., supra. There is no uncertainty or doubt 
here. 

The complaint shows upon its face that the plaintiff failed to 
give notice of his election to exercise the option within the time 
limited. This being so, the judgment sustaining the demurrer 
ore tenus will be 

Affirmed. 

MRS. NELLIE HODGIN v. GUILFORD TRACTOR AND IMPLEMENT 
COMPANY, A CORPORATION, AND W. G. SILER. 

(Filed 10 January,  1968.) 

1. Appeal and Error  8 20- 
A par ty  may not complain of alleged error  relative to a n  issue an- 

swered in his favor. 

2. Automobiles § 33- 
The fact  t h a t  a pedestrian attempts to cross a highway a t  night- 

time a t  a place not a n  intersection or  crosswalk, is not negligence or 
contributory negligence per se, but such pedestrian is required to yield 
the  right of way to traffic and, in the exercise of ordinary care for  his 
own safety, to see tha t  he can cross the highway without danger from 
approaching vehicles, and the court's instruction on the issue of con- 
tributory negligence of plaintiff pedestrian upon the evidence in this 
case held a s  favorable to plaintiff a s  the law permitted. 

APPEAL by plaintiff from Rousseau, J., April, 1957 Civil 
Term, GUILFORD Superior Court, Greensboro Division. 

Civil action for personal injury alleged to have been caused 
by the actionable negligence of the defendants. The plaintiff 
based her claim upon an injury received on March 30, 1953. At 
the time, the plaintiff was employed as a nurse a t  the Garden 
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Terrace Convalescent Home located on the north side of High- 
way No. 421, approximately one mile west of the corporate 
limits of Greensboro. At  about 10:30 p. m. the plaintiff left 
the convalescent home with the intention of crossing to the 
south side of the highway for the purpose of boarding a Duke 
Power Company bus into the city. There was no intersecting 
street, road, marked or unmarked crosswalk a t  the point a t  
which the plaintiff undertook to cross the highway. She waited 
on the north side of the road for about ten minutes before she 
attempted to cross. She testified: "The bus customarily stopped 
a t  that  spot for the nurses when someone signaled it. We did 
not really have to signal but all of them but two or three of the 
drivers would stop in front of the home and pick us up. . . . 
On this night i t  was perfectly clear. . . . No, I did not have a 
chance to  signal the bus. I saw him coming. Well, when I got 
within eighteen inches or so of the mark in the middle of the 
highway I had to stop and I was afraid the bus was not going to 
stop. I saw i t  was driving pretty fast. The bus did not stop. . . . I 
remained standing. I didn't step a step back or turn. I threw 
this shoulder in just a little. . . . The Greyhound bus was imme- 
diately behind the Duke Power bus. Well, of course, I couldn't 
go back . . . Well, as I stated, the mirror on his car hit me and 
his fender hit me. . . ." 

On cross-examination, plaintiff testified : "I just kept stand- 
ing there (north side of the highway) until I saw the bus com- 
ing and I looked toward Greensboro and I saw Mr. Siler's car. I 
knew I had time to get across the street (to the south side) but 
the bus didn't stop so I had to stop. When I realized the bus was 
not going to stop I was about eighteen inches from the middle 
line. . . . I looked a t  Mr. Siler's car one time and then I did not 
look back because, as I stated, I knew I had time to get across 
if the bus stopped. I did not look back in the direction from 
which the car came again. I didn't have time to wave the bus 
down." 

Issues of negligence and contributory negligence were an- 
swered, "Yes." From the judgment that the plaintiff recover 
nothing and be taxed with the costs, she appealed. 

F r a x i e r  & F r a x i e r  for  plaint i f f  appe l lan t .  
J.  O w e n  L i n d l e y  f o r  d e f e n d a n t s  appel lees .  

HIGGINS, J. The plaintiff's assignments of error Nos. 1 through 
7 involve the admission or exclusion of evidence on the first 
issue, and assignments Nos. 8, 9, 16 and 18 relate to the court's 
charge on that  issue. Since the jury decided i t  in the plaintiff's 
favor, error, if any, was rendered harmless. "Plaintiff is in no 
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position to complain of error,  if any there was, in the charge on 
the first issue, since that  issue was answered in his favor." (cit- 
ing cases) Anderson v. O.#ice Supplies, 236 N.C. 519, 73 S.E. 2d 
141. For  additional authorities, see Strong's North Carolina 
Index, Vol. 1, Appeal & Error,  Sec. 20, Note 213, p. 91. 

The plaintiff does not assign as  error the admission or exclu- 
sion of testimony on the second issue. She does, however, espe- 
cially by assignments Nos. 14 and 15, question the correctness 
of the court's charge relative to the duty of a pedestrian in 
crossing a highway not a t  a n  intersection or crosswalk. The 
court charged: ". . . the duty was upon her to look east and look 
west and act as  a n  ordinary prudent person and first ascertain 
as  a n  ordinary prudent person if she could cross this road in 
safety from oncoming traffic, and she had a right to do it under 
those conditions. . . . Now, if . . . when she started across this 
highway . . . you find . . . by the greater weight of the evidence 
that  she did not yield the right of way to the defendant, and 
that  the defendant was so close . . . that  she could not as  a n  
ordinary prudent person reasonably believe and ascertain . . . 
tha t  she could walk across this highway before this defendant's 
car approached, and you find that  she attempted to walk across 
under these conditions and you find that  was one of the proxi- 
mate causes that  produced this injury, . . . then you would an- 
swer this issue 'Yes.' " 

The court had previously charged the jury:  "If you answer 
issue No. 1 (defendant's negligence) 'No,' tha t  ends the case. 
You don't take up No. 2 (plaintiff's contributory negligence). 
But if you answer No. 1 'Yes,' you take up issue No. 2, and if 
you answer that, 'No,' you go down to the third issue (damages) ; 
but if you answer issue No. 1, 'Yes,' and issue No. 2, 'Yes,' t ha t  
this plaintiff contributed to her own injury, then that  ends the 
case." 

The court then charged that  the burden of proof on the first 
and third issues was on the plaintiff and the burden on the 
second issue was on the defendant. The court went into consid- 
erable detail in stating the contentions of the parties. 

The evidence on the issue of contributory negligence was 
simple. I t  was not in serious dispute. ,4ccording to the plaintiff's 
own story, and for some unexplained reason, she stood on the 
north side of the road for ten minutes waiting to catch a bus on 
the south side. Sometimes the bus stopped. Two or three of the 
drivers did not stop. When the bus approached she looked one 
time to the east, saw the defendant's car, concluded she had time 
to cross. She never looked towards the defendant again. Her 
calculation insofar a s  the defendant was concerned was correct, 
but what she should have done and did not do was to see that  
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she could cross the defendant's lane of travel in safety and also 
that  she could cross the south lane. The passing Duke Power 
Company bus she had hoped to catch, and the Greyhound bus 
immediately behind it, failed to stop. Their continued movement 
not only kept her from completing the crossing, but marooned 
her eighteen inches north of the center line and in the defend- 
ant's lane of traffic. Not knowing whether the bus would stop, 
she took the chance according to her own story. The mere fact  
she undertook to cross even in the nighttime is not negligence 
per se. Moore v. Bexalla, 241 N.C. 190, 84 S.E. 2d 817; Good- 
son v. Williams, 237 N.C. 291, 74 S.E. 2d 762; but when consid- 
ered in the light of traffic conditions as  she detailed them, if 
contributory negligence does not appear as  a matter of law, the 
margin by which i t  falls short is narrow. Whitson v. Frances, 
240 N.C. 733, 83 S.E. 2d 879; Tgsinger v. Coble Dairies, 225 
N. C. 717, 36 S.E. 2d 246. 

The Court, in effect, told the jury to consider the plaintiff's 
conduct in the light of her duty to use due care for her own 
safety. Mewell v. Kindleg, 244 N.C. 118, 92 S.E. 2d 671; Gaskins 
v. Kellg, 228 N.C. 697, 47 S.E. 2d 34. 

The charge, considered in its entirety, was certainly as  favor- 
able to the plaintiff on the decisive second issue a s  the law per- 
mitted. No valid reason is made to appear why the verdict and 
judgment should be disturbed. 

No error. 

MRS. ELIZABETH CROSS WILLIAMS, INDIVIDUALLY, A N D  AS EXECU- 
TRIX OF TIIE ESTATE OF MRS. JOHN W. CROSS (SUBSTITUTED PLAINTIFF 
FOR MRS. JOHN W. CROSS, DECEASED) V. R. E. KING A N D  WILLIAM 
KING. 

(Filed 10 January ,  1958.) 

Landlord and Tenant § 15- 
Lessees holding over a f t e r  the expiration of their term a r e  not re- 

lieved of liability for  rent  by turning over the premises to a corporation 
formed by them, later becoming insolvent, when the lessor does not 
agree to relieve lessees of their obligation to pay rent  or accept the 
corporation a s  substitute tenant,  and mere notice to lessor of the cir- 
cumstances is insufficient. 

APPEAL by defendants from C a w ,  J., April, 1957 Term, WAKE 
Superior Court. 

Civil action to recover $250.00-two months' rent-alleged to 
be due by reason of the defendants having held over after  their 
lease had expired. Other issues were raised by the pleadings; 
however, they have been eliminated and are  not involved in this 
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appeal. The jury found the defendants were liable to the plain- 
tiff for $250.00 unpaid rent for the months of June and July, 
1955. From the judgment, the defendants appealed. 

Manning & Fulton, and Charles F. Blanchard By: Howard E. 
Manning, for plaintiff, appellee. 

V a u g h n  S. Winborne, Samuel Pretlow Winborne By: 
Vaughan S. Winborne, for  defendants, appellants. 

HIGGINS, J. The defendants admitted the execution of the lease 
of a certain lot on Blake Street in Raleigh for a term of three 
years, beginning May 1, 1950, a t  a stipulated monthly rental. 
The leased premises were for use by the defendants in the oper- 
ation of their partnership grocery business. The lease contained 
an  agreement to renew for another three-year period a t  a month- 
ly rental to be agreed upon, or in the absence of agreement, to 
be fixed by arbitration. 

A t  the end of the original three-year term the plaintiff ten- 
dered a lease for a second term which the defendants refused to  
sign. The defendant R. E. King testified he told plaintiff's rep- 
resentative that  he was getting out and that  his son, William 
King, was taking over. However, the defendants neither vacated 
nor surrendered the premises, but held over. During the first 
year of the holdover period the  partnership apparently was dis- 
solved. The defendant William King and two others incorporated 
under the name, King Produce, Incorporated. The defendants 
having divided their partnership property, each conveyed his 
share to the corporation. The corporation executed a chattel 
mortgage to R. E. King for $10,000 to secure the payment for 
his share. The transfer to the corporation was completed before 
the end of the first year of the holdover period; however, both 
defendants continued to work for the corporation, R. E. King on 
a part-time basis, and William King in his capacity as presi- 
dent. The corporation became insolvent and went out of busi- 
ness after  occupying the leased premises for three months of the 
third year after  the lease expired. At  that time the plaintiff took 
possession. The rent was paid for the first month. It is admitted, 
however, that  $250.00 remained unpaid. The sole question is who 
is liable. 

The plaintiff claims the original lessees, having held over, 
are liable. The defendants deny their liability and assert the de- 
funct corporation is liable. ". . . where a tenant has leased prem- 
ises for a definite term and holds over after  the expiration of the 
term without any new contract between him and the landlord, 
a tenancy from year to year is thereby created by presumption 
of law, . . ." Harty v. Harris, 120 N.C. 408, 27 S.E. 90. "The de- 
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fendant, by continuing on, was presumed to be in for a year, as 
before, on the same terms. . . ." Holton v. Andrews, 151 N.C. 340, 
66 S.E. 212. "He (landlord) may treat his tenant, who holds 
over, as a trespasser, and eject him, or he may recognize him as 
tenant; but when such recognition has been made, a presump- 
tion arises of a tenancy from year to year . . . 'Notifying the 
landlord that  the tenant does not intend to renew the lease is 
ineffectual if the tenant wrongfully holds over, for the intent is 
inferred from the act, and i t  is this that  gives the landlord the 
right to treat him as  a tenant for a renewed term.' " Murrill v. 
Palmer, 164 N.C. 50, 80 S.E. 55. "Ordinarily i t  may be said that  
a contract is considered to  remain in force until i t  is rescinded 
by mutual consent, or until the party claiming under i t  does some 
act, inconsistent with the duty imposed upon him by the agree- 
ment, which amounts to an  abandonment . . . on his part." 
Monger v. Lutterloh, 195 N.C. 274, 142 S.E. 12. In the absence 
of an  agreement or consent on the part  of the owner, the tenant 
does not relieve himself of responsibility for rent by the mere 
act of selecting and installing a new tenant. 

The record fails to show the plaintiff ever agreed to reIieve 
the lessees of responsibility for rent or to accept the corporation 
as  a substitute lessee. After the business was incorporated both 
defendants continued with the business. R. E. King was the 
holder of a mortgage on its assets for $10,000. William King 
was its president. The defendants would appear to remain bound 
for rent until they surrendered the premises or until they ob- 
tained an agreement from the lessor to relieve them and accept 
the corporation as lessee. The record fails to show they did 
either. The statement of R. E. King to the plaintiff's agent that  
he was getting out falls f a r  short of a surrender of the premises 
and he does not even claim the plaintiff agreed to relieve him 
of further obligation. 

The well considered opinion of Justice Parker in the case of 
Bank v. Bloomfield, 246 N.C. 492, 98 S.E. 2d 865, settles the ques- 
tion adversely to the defendants' claims: "The fact that  Bloom- 
field . . . told Mrs. Lloyd that  he had transferred the lease to 
Peoples Frui t  and Produce Company, Inc., and that  she said i t  
was all right does not even tend to show that  Mrs. LIoyd agreed 
to release Bloomfield from his express covenant . . . to pay rent 
and to substitute the corporation in his place." 

Notwithstanding the defendants' failure to offer either evi- 
dence of a n  agreement to relieve them of the obligation to pay 
rent or  to accept the corporation as a substitute tenant, the court 
left the entire matter of the defendants' responsibility to the 
jury and charged the jury as follows: 
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"If the plaintiff has satisfied you by the greater weight of 
the evidence that  there was a lease for three years expiring 
on or about the 30th day of April, 1953, and that  the de- 
fendants continued to occupy the building from that  time 
onward and up until the institution of this suit, and that  
the plaintiff was not notified that the defendants were not 
going to continue to assume responsibility for the payment 
of the rent, and particularly were not notified of that  fact 
prior to April 30, 1955, and has further satisfied you by 
the greater weight of the evidence that  two months' rent 
was due . . . i t  would be your duty to answer this first issue, 
'$250.00.'; if the plaintiff has failed to satisfy you of those 
facts, by the greater weight of the evidence, then i t  would 
be your duty to answer that  issue: 'Nothing.' " 

Certainly the court gave the defendants the full benefit of their 
evidence and contentions, and the jury resolved the issue against 
them. No reason a m e a r s  w h s  the verdict and judgment should - - 
be disturbed. 

No error. 

D. W. PARRISH AND WIFE. MAXINE S. PARRISH 
WIFE, HAZEL O. PARRISH ; COY -PARRISI 
J U N E  C. P A R R I S H ;  G E N A  P .  SUGGS AND 
SUGGS v. W A D I E  L. PARRISH,  WIDOW. 

J. J. PARRISH A N D  
i AND WIFE, A N N I E  

HUSBAND, A N D R E W  

(Filed 10 January ,  1058.) 

Estates fj 9c- 

I n  a n  action by remaindernien against  the life tenant  for waste, 
G.S. 1-533, judgment must be in accord with G.S. 1-538, and the court 
in such action has no authority to order the realty to be sold and the 
life tenant's share, diminished in the amount of damages awarded by 
the jury for  waste, paid the life tenant,  the relief provided in G.S.  
41-11 being available only in a special proceeding bequn before the 
clerk and having no application in a n  action for  waste. 

APPEAL by plaintiffs from Cravan, S. J., May, 1957 Civil Term, 
ALAMANCE Superior Court. 

Civil action for waste instituted by the plaintiffs, remainder- 
men, against defendant, life tenant. After denying the allega- 
tions of waste the defendant inserted the following in her fur- 
ther defense and prayer for relief: 

"3. That the defendant further avers that on account of 
the condition of said premises and her inability to make 
the necessary repairs, she hereby agrees that  her dower 
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interest may be computed to cash upon a public sale of said 
property for  a division and will join in the necessary pro- 
ceedings for that  purpose. * * * 
"(b) That the court decree a sale of said land for divi- 
sion and that  defendant's dower interest be computed and 
paid to her in cash . . ." 

The jury found the defendant had committed waste and as- 
sessed damages a t  $1,200. The plaintiffs tendered judgment that  
they recover $1,200, and if the sum is not paid on a day to be 
fixed by the court, that  the plaintiffs recover the property. To 
the court's refusal to sign the judgment tendered, the plaintiffs 
excepted. The court entered a judgment that  the plaintiffs re- 
cover $1,200 and, 

"IT IS FURTHER ORDERED pursuant to the statutory author- 
ity contained in G.S. 41-11 Amended and in the exercise of 
the court's inherent equity jurisdiction, and on the author- 
ity of S t e p p  v. S t e p p ,  200 N.C. 237, that  the foregoing de- 
scribed real property be sold a t  public auction . . . in its 
discretion the court orders that  the value of said life ten- 
ant's share . . . be ascertained . . . said share shall be there- 
by diminished in the amount of this judgment and the costs, 
and the balance remaining, if any, shall be paid . . . to the 
life tenant absolutely . . ." 

The court named a commissioner to make the sale. The plain- 
tiffs excepted to the judgment, and appealed. 

Long ,  R i d g e ,  HUT..)-is & Wallce?,, for  plainti f fs ,  appel lants .  
No  counsel c o n t ~ a .  

HIGGINS, J. The judgment in an  action for a wrong in the 
nature of waste may be for damages, forfeiture of the estate of 
the party offending, and eviction from the premises. Article 42, 
G.S. 1-533. "In all cases of waste, when judgment is against the 
defendant, the court may give judgment for treble the amount 
of the damages assessed by the jury, and also that  the plaintiff 
recover the place wasted, if the damages are  not paid on or be- 
fore a day to be named in the judgment." G.S. 1-538. 

"So that  it is left within the sound discretion of the judge 
who tries the action to determine whether he will give singIe or 
treble damages, as  well as to  fix a day after which a writ  of pos- 
session may issue for the place wasted, if the damage allowed 
shall not have been meantime actually paid." S h e w i l l  v. Conner ,  
107 N.C. 543, 12 S.E. 588; Mordecai's Law Lectures, Vol. 1, 2d 
Ed., p. 710. 
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The learned trial judge committed error in attempting to 
grant the relief provided for in G.S. 41-11 and discussed in Stepp 
u. Stepp, 200 N.C. 237, 156 S.E. 804. Since the enactment of 
Chapter 96, Session Laws 1951, a sale under G.S. 41-11 can be 
ordered only in a "special proceeding" which must be instituted 
before the clerk of the superior court. Judgment in an  action for 
waste must be in conformity with G.S. 1-538 and is granted 
after  a trial in term. Judgment in G.S. 41-11 must be entered in 
a special proceeding before the clerk. The latter section has no 
application. 

The judgment appealed from is set aside and the cause is 
remanded to the Superior Court of Alamance County for the 
entry of a proper judgment upon the verdict. 

Error  and remanded. 

WILLIAM S. FRANKS v. JOHN J E N K I N S  

(Filed 10 January,  1958.) 

1. Judgments 3 27a- 
On motion to set aside a judgment under G.S. 1-220 on the ground 

of mistake, inadvertence, surprise and excusable neglect, the trial 
court's finding, upon supporting evidence, tha t  the neglect was not 
excusable, is binding, notwithstanding contrary averments in affidavits 
offered by defendant, the court not being obligated to accept a s  t rue  
each and every statement of fact  set forth therein. 

2. Same- 
On motion to set aside judgment for  surprise and excusable neglect 

under G.S. 1-220, the neglect of defendant's liability insurance carrier 
is relevant only to the extent i t  may be imputed to defendant, and the 
findings of fact  relating thereto a r e  not determinative of the rights 
and liabilities of defendant and his insurance carrier inter se. 

3. Same: Process 3 10- 
Service on a nonresident automobile owner under G.S. 1-105 has the 

same legal force a s  personal service, and a defendant so served is not 
entitled to have a default judgment against him set aside and to de- 
fend the action on i ts  merits under G.S. 1-108. 

APPEAL by defendant from Williams, J., July 29, 1957, Reg- 
ular Civil Term, ALAMANCE. 

Plaintiff, a resident of Alamance County, North Carolina, 
seeks to recover damages alleged to  have been caused by the neg- 
ligence of defendant, a resident of New York City. The action, 
instituted April 9, 1957, grows out of an  automobile collision in 
Davidson County, North Carolina, on September 12, 1956. 
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Service was made on defendant in accordance with G.S. 1-105, 
defendant having received (by mail) on April 12, 1957, in New 
York City, a copy of the summons and of the complaint. 

Judgment by default and inquiry was signed June 12, 1957. 
Defendant's copy of the summons and of the complaint were 

delivered to North Carolina (Greensboro) counsel on June 17, 
1957, with instructions to act in behalf of defendant. 

The hearing was on defendant's motion under G.S. 1-220 to 
set  aside said judgment on the ground of mistake, inadvertence, 
surprise and excusable neglect. 

Judge Williams' judgment, which includes his findings of fact 
and conclusions of law, denied defendant's said motion. Defend- 
an t  excepted and appealed. 

Sanders & Holt for  plainti#, appellee. 
Smith, Moore, Smith, Schell & Hunter for  defendant, appel- 

lant. 

PER CURIAM. The findings of fact established (1) a meritorious 
defense, and (2) inexcusable neglect. Hence, defendant's motion 
was properly denied. Sanders v. Chavis, 243 N.C. 380, 90 S.E. 
2d 749. 

Affidavits offered by defendant provided the only information 
before the court as to what occurred in New York after the  
court papers were served on defendant on April 12, 1957. The 
court was not obliged to accept as true each and every state- 
ment of fact set forth in these affidavits. 

Unquestionably, the court's findings of fact, which are  sup- 
ported by competent (defendant's) evidence, support the court's 
legal conclusion and judgment. 

Defendant's liability insurance carrier is not a party to this 
action. I ts  neglect is relevant herein only to the extent i t  may be 
imputed to the defendant. Stephens v. Childers, 236 N.C. 348, 
72 S.E. 2d 849. Hence, the findings of fact relating thereto a re  
not determinative of the rights and liabilities of defendant and 
his liability insurance carrier inter se. Sanders v. Chavis, supra. 

By amendment to  its motion, defendant asserts that  since 
service was made under G.S. 1-105, G.S. 1-108 entitles him to 
have the judgment set aside and to defend the action on its 
merits. But G.S. 1-108, in respect of relief after  judgment, ap- 
plies only when the service is by publication. As to service on de- 
fendant in accordance with G.S.  1-105, this statute provides that  
such service "shall be of the same legal force and validity as if 
served on him personally." 

Affirmed. 



588 IN T H E  SUPREME COURT. 1247 

EARL G. W E B S T E R  v. CARL 0. W E B S T E R .  

(Fi led  10 J a n u a r y ,  1958.) 

Automobiles $8 21, 41r- 
Plaintiff  w a s  in jured  when t h e  tongue of a t ra i le r ,  upon which he  

was  r id ing,  broke. T h e i e  w a s  no evidence t e n d m g  to  show t h a t  t he  
manne r  in which t h e  defendant  drove the c a r  towing t h e  t ra i le l  con- 
t r ibuted  to t h e  in jur ies  o r  t h a t  defendant  had a n y  knowledge t h a t  t h e  
tongue was  cracked, except t h a t  sonletime pr ior  there to  both par t ies ,  
while u s ing  the  vehicle, hea rd  a noise w h ~ c h  migh t  have been the  
cracking of t h e  tongue, bu t  made no inspection and  did no t  discover 
a n y  defect. Held: Nonsui t  was proper.  

APPEAL by plaintiff f rom Cmcel l ,  Special J u d g e ,  April Civil 
Term 1957 of ALAMANCE. 

This  is a civil action instituted by the plaintiff to  recover fo r  
personal injuries sustained a s  a result of the alleged negligence 
of the defendant. 

On 14 June  1955 the  plaintiff and the defendant were engaged 
in loading and hauling some rough lumber belonging to the plain- 
tiff. They loaded the lumber on a t~vo-13-heel, flat-bed trailer of 
wooden construction with a wooden t'ongue. They hitched the  
trailer to a n  automobile belonging to the defendant. The trailer 
belonged to one Bruce Walker, fl.on1 whom the defendant had 
borrowed it. Pr ior  to 14 June  1955 the plaintiff and defendant 
had worked together for  about six weeks, using this  same trai ler  
to haul stumps off of a lot owned by the defendant. 

After  loading the rough lumber, the plaintiff took a position 
on top of the load on the trailer,  intending to ride i t  to the mill 
to  help hold the load down. The defendant drove the automobile 
which towed the trailer.  After  going out on the highway, the  
trailer began to wobble, and when the defendant slowed down, 
the trailer tongue broke and plaintiff jumped to the side of the  
road and a s  a result of the impact when he hit the ground, he 
was seriously injured. 

The only evidence tending to show that  the tongue was cracked 
on o r  before 14 June  1955 is tha t  the plaintiff and defendant 
were loading the trailer and the plaintiff testified, "I heard i t  
crack. " * * I t  was not a very loud crack. :"I: :3 After  t ha t  I for- 
got about the  crack because I didn't even think i t  could be the 
tongue. " * * Carl said something to the effect, 'I believe tha t  is 
the tongue cracked.' I never looked a t  it. I said i t  could have 
been a root or  something, or  spring, it sounded like i t  could have 
been any other noise." The parties continued to use the trailer 
a f te r  t ha t  on three or  four occasioris without mishap. 

Plaintiff fur ther  testified tha t  his brother, the defendant, 
visited him while he was  in  the hospital and in discussing the  
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BALDWIN V. PERRY. 

occurrence on 14 June, said, "I am not surprised, I knowed the 
tongue was cracked. I think i t  was cracked that  day we were 
loading the stumps." 

At the close of plaintiff's evidence the defendant moved for 
judgment as of nonsuit. The motion was allowed and the plain- 
tiff appeals, assigning error. 

Long,  Ridge,  Harris  & W a l k e r ,  for p1,aintifS. 
Sanders  & Holt ,  for defendant .  

PER CURIAM. There is no evidence tending to show that  the 
nianner in which the defendant towed the trailer contributed 
to the plaintiff's injuries, or that  the defendant had any knowl- 
edge that  the tongue was cracked, except when he heard some- 
thing crack while they were loading stumps. There is no evi- 
dence to support the view that  the defendant examined the ton- 
gue prior to the time i t  broke and found i t  to be in a defective 
condition. In  our opinion, the plaintiff's evidence is insufficient 
to show actionable negligence on the part  of the defendant. 

The ruling of the court below is 
Affirmed. 

BENJAMIN N. BALDWIN v. RUSSELL NOLAN PERRY 

(Filed 10 January,  1958.) 

APPEAL by plaintiff from Craven,  Special Judge,  and a jury, 
January, 1957, Civil Term of ORANGE. 

James  R. Farlozu f o r  plaint i f f ,  appellant. 
J .  Q. LeGrnnd f o ~  de fendant ,  appellee. 

PER CURIAM. This is a civil action in tort  involving a motor 
vehicle collision a t  a street intersection in Chapel Hill. The jury 
answered the issues of negligence and contributory negligence in 
the affirmative, and from judgment in favor of the defendant, 
the plaintiff appeals. 

The plaintiff's assignments of error have been examined with 
care. They involve only the application of established principles 
of law which need no further elaboration or  discussion. Prejudi- 
cial error has not been made to  appear. The trial and judgment 
will be upheld. 

No error 
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F A Y  BIZZELL v. J. EUSTACE BIZZELL. 
(Filed 31 January ,  1958.) 

1. Accord and Satisfacrion $ 1- 
An accord and satisfaction is composed of two elements: the accord 

which is the agreement and the satisfaction which is the execution or 
performance of such agreement. 

2. Same-- 
Where i t  is plain from a contract of accord and satisfact:on m a t  

only the performance of the agreement should bar  action on the orig- 
inal controversy,. proof of such performance is necessary for  final 
judgment sustainmg the plea in bar. 

3. Appeal and Error  $ 3- 
An interlocutory judgment is not appealable unless i t  affects some 

substantial r ight  which will be lost if not corrected prior to  final 
iudgment. 

4. Same- 
Where, in  a n  action f o r  a n  accounting, t h e  defendant pleads a n  accord 

and satisfaction in bar  of the action, judgment holding t h a t  there was  
a n  accord and continuing the  cause to a subsequent term to determine 
whether defendant is able to and does fully perform the  satisfaction, 
is a n  interlocutory judgment which does not affect any  substantial 
right,  and is  not appealable. 

5. Appeal and Error  $12- 
An attempted appeal from a nonappealable interlocutory order con- 

tinuing the cause to a subsequent term does not deprive the superior 
court of jurisdiction to  hear  the cause a t  the later term. 

6. Appeal and Er ror  5 49- 

Findings of fact  which a re  supported by competent evidence a re  
conclusive on appeal. 

7. Accord and Satisfaction 9 1- 
Any new and valuable consideration is  sufficient to support a n  

agreement of accord and satisfaction, and therefore evidence tending 
to show t h a t  plaintiff was entitled to  receive, under the agreement, a n  
interest in realty free of any claim by defendart for  a large sun1 of 
money furnished by defendant for  the enlargement and modernization 
of the building thereon, is  sufficient to  support the finding by the court 
tha t  the agreement was supported by valuable consideration regardless 
of evidence relating to other considerations furnished by defendant. 

EL Part ies  9 10- 
Where defendant pleads a n  accord and satisfaction in bar of plain- 

tiff's action for  an accounting, the refusal of the court to  join other 
parties having an interest in the realty constituting par t  of the subject 
matter  of the original controversy cannot be prejudicial to  plaintiff, 
such additional parties not being necessary to the determination of the 
plea i n  bar. 

9. Appeal and Error  f 47- 

Exception to the refusal of motion to strike certain allegations of 
a pleading cannot be sustained when appellant fails to show prejudice. 
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10. Trial $ 54- 
I n  a trial by the court under agreement of the parties, the rules of 

evidence a re  not so strictly enforced a s  in a trial by jury, the assump- 
tion being tha t  the court will not consider incompetent testimony or 
be misled by that  which is irrelevant and inconclusive. 

11. Appeal and Error  5 49- 
Where there is sufficient competent evidence to  support the court's 

findings of fact,  and such findings a re  suficient to  support the court's 
conclusions of law, the court's interlocutory and final judgments 
entered in the cause will be affirmed, notwithstanding appellant's con- 
tention tha t  the court also heard incompetent evidence, there being a 
rebuttable presumption t h a t  the court disregarded any  incompetent 
evidence, and there being nothing in the record to rebut such pre- 
sumption. 

12. Appeal and Error  $39- 
Error  will not be presumed, but the burden is upon appellant to 

show error amounting to the denial of some substantial right. 

APPEAL by plaintiff from Moore, Clifton L., J., May Term 
1957 of WAYNE. 

Civil action for a n  accounting for rents and profits, to recover 
such sum as  may be found due as  the result of the accounting, 
and to recover $24,000.00 from the proceeds of the sale of realty. 
Defendant in his answer and cross-action alleges that  he is not 
indebted to plaintiff, and pleads as  a bar to the action a contract 
of accord and satisfaction, and requests either specific per- 
formance of the contract or damages for its breach: defendant 
further alleges that  if i t  should be found that  he is indebted to 
plaintiff for  rents and profits, then such indebtedness is barred 
by the three-year Statute of Limitations. Plaintiff in her reply 
alleges that  she is not bound by the alleged contract of accord 
and satisfaction for the reason that  defendant procured i t  from 
her by fraud, duress and undue influence, but if i t  should be 
found there was no fraud, duress or undue influence, then de- 
fendant has breached the contract of accord and satisfaction by 
nonperformance, and she further alleges that  the contract of 
accord and satisfaction was without consideration. Plaintiff in 
her reply alleges two other defenses which would constitute no 
defense, and afford plaintiff no relief, if the judgment herein 
is sustained. Defendant filed a replication to the reply, and 
plaintiff filed a further reply to the replication. The pleadings, 
and the exhibits attached thereto, are  voluminous covering some 
104 pages in the Record, and contain allegations of various 
transactions and facts, which will necessitate a trial, if the pur- 
ported contract of accord and satisfaction is not a bar to plain- 
 iff's action. 

This case came on to be heard a t  the March Civil Term 1957 
of the Wayne County Superior Court. At a pre-trial conference 
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the court announced that  the action involved a complicated 
accounting, title to most of the real estate involved, and a plea 
in bar of accord and satisfaction, and that  only the plea in bar  
of accord and satisfaction would be tried a t  that  term, and if 
the plea in bar were not sustained, the matter would be referred 
for determination of the other matters. Whereupon, plaintiff 
and defendant, and their respective counsel, agreed and an- 
nounced that  they waived a jury trial, and consented that  the 
judge might hear the evidence, find the facts, and make his con- 
clusions of law with respect to the plea in bar of accord and 
satisfaction, and enter judgment upon this phase of the case. 

Whereupon, Judge Moore heard the plea of accord and satis- 
faction in bar of plaintiff's action upon evidence offered by 
plaintiff and defendant, and upon the stipulations and agree- 
ments of the parties and their respective counsel. Mrs. Louise B. 
Stengel, a sister of the parties, and Carey K. Bizzell, a brother 
of the parties, testified for  the defendant. From the evidence, 
stipulations and agreements, Judge Moore found the follow- 
ing facts, and upon his findings of fact made conclusions of law, 
and entered judgment. 

Plaintiff and defendant are  sister and brother. It was not 
controverted that  plaintiff is the owner in fee of a n  undivided 
interest in several lots of land in the main business district of 
Goldsboro. On many of these lots a re  business structures, which 
realty is of considerable value and produces considerable rents. 
The defendant claims a n  undivided interest in fee in this realty, 
which claim is denied by plaintiff. At the time of the insti- 
tution of this action the fa i r  market value of this realty was 
$350,000.00, and the gross annual rental income was approxi- 
mately $30,000.00. One piece of this realty is known a s  128, 130 
and 132 North Center Street in Goldsboro, and is on the east 
side of that  street, having a frontage thereon of 70 feet. On 
this piece of realty there has been constructed a modern store 
building occupied by McLellan's, which land and building have 
a f a i r  market value in excess of $150,000.00. 

The plaintiff has resided in Washington, D. C. since 1926, 
though she has frequently visited in Goldsboro. Plaintiff ac- 
quired a n  interest in a portion of the realty involved in this 
action through a deed from her mother, who died in 1929. Mary 
Bizzell and Eula Bizzell, sisters of the parties, also owned a n  
interest in the property conveyed by their mother. After their 
mother's death they managed the property and collected the 
rents with the advice and assistance of their brother, the de- 
fendant. Carey K. Bizzell, a brother of the parties, also had an 
interest in the property. He was, and is, a nonresident of the 
State, and did not assist in the management of the property. 
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Another sister of the  parties, Mrs. Louise B. Stengel, has  never 
resided in the State  of North Carolina. Mary Bizzell and Eula 
Bizzell died without issue. Eula Bizzell survived Mary Bizzell, 
and died in 1943. The defendant returned to North Carolina in 
1942, and since then has  lived in Goldsboro, and managed and 
supervised the property, and collected the rents. 

Defendant, while he was assisting his sisters Mary and Eula 
Bizzell in the management of the property, and af te r  he took 
over the complete management thereof in 1943, acquired addi- 
tional properties, taking title to the same in the name of his 
sisters and brother, and also improved the buildings on the 
original realty and on the  af te r  acquired properties. Such im- 
provements and purchases were made for  the most pa r t  f rom 
rental income f rom the property, hut the defendant furnished 
$70,000.00 for  the construction of what  is known a s  the Colonial 
Store on ,John Street,  and also furnished a considerable portion 
of the $130,000.00 used in the enlargement and modernization 
of the building a t  128, 130 and 132 North Center Street.  

By reason of the use of the rental income to  acquire other 
property, and to improve the structures on the property, little 
income was available for  distribution to  the owners of the 
realty. Since 1943 defendant has lived a t  the homeplace in 
Goldsboro without paying rent.  Beginning in 1949 plaintiff re- 
ceived $75.00 pcr month from the rent  income, which amount 
was later increased to $200.00. 

About 1952 plaintiff became dissatisfied with the income she 
was paid f rom the property, and the accounting she was re- 
ceiving a s  to the  ni;magernent thereof, and demanded a greater  
share  of the income and a strict accounting of the management 
of the property. The defendant began to negotiate with plain- 
titT for  a settlement of their respective interests and rights on 
some definite basis. In February 1954 plaintiff, defendant, and 
their brother Carey K. CizzeII met  in Washington, D. C., but no 
settlement was arrived a t .  

In &lay 1954 plaintiff came to Goldsboro. Her  brother Carey 
K. Bizzell was there. There was a conference between Carey K. 
Bizzell and plaintiff in which she agreed to the terms of a settle- 
ment hetween herself and the defendant. Plaintiff and defend- 
a n t  did not talk :o eac11 other, but acted through a third person. 
According to the agreement reached the defendant executed 
and cieli~ercd t o  plaintiff a promissory note for  the payment to 
her of $350.00 n month so long a s  she lived. Plaintiff refused to 
accept the first draf t  of the note, and prepared in her own hand- 
writing a form of note which she would accept, she being a 
licensed attorney. A note was typed from this  form of note pre- 
parcri k~y plaintiff, and was exrcuted by the defendant, and de- 
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livered to plaintiff, and accepted by her. At the same time a 
contract in writing was prepared with reference to the real 
estate, and was executed by plaintiff, defendant and his wife, 
by Carey K. Bizzell and his wife, and Louise B. Stengel and her 
husband. A photostatic copy of this contract is attached to de- 
fendant's answer as Exhibit I, and by reference is made a part 
of the findings of fact. Before this contract was executed plain- 
tiff in her own handwriting made certain minor alterations, and 
these alterations were initialled by the parties a t  the time of the 
execution of the contract. Plaintiff was the first person to 
execute the contract. At the same time defendant orally agreed 
with his sister Mrs. Louise B. Stengel that he would pay her 
$60,000.00 in installments with interest in lieu of her interests 
and rights in the property. All the parties agreed that the agree- 
ments entered into in May 1954 should be a complete settlement 
of all the controversies between them. 

The contract made a part of the findings of fact is as follows: 

"THIS AGREEMENT, made as of May 1, 1954, by and between 
J. E. Bizzell and wife, Harriet P. Bizzell, C. K. Bizzell and 
wife, Olga R. Bizzell, Louise B. Stengel and husband, Arthur 
Stengel, and Fay Bizzell, unmarried. 

"WITNESSETH: That, in consideration of the sum of Ten 
Dollars ($10.00) and other valuable considerations each to 
the other in hand paid, receipt of which is hereby acknowl- 
edged, the parties hereto for themselves, their heirs, exe- 
cutors, administrators and assigns, hereby covenant and 
agree as follows : 

"1. That J. E. Bizzell shall forthwith and without unreason- 
able delay acquire title to the property in Goldsboro, North 
Carolina, known as No. 128 East Center Street, North, and 
cause said property to be improved by constructing thereon 
a store building which is to be a part of and of the same 
type of construction and design as the adjoining property 
known as No. 130-132 East Center Street, North, all a t  his 
own expense. 

"2. Upon the acquisition by J. E. Bizzell of the property 
a t  No. 128 East Center Street, North, above referred to, and 
the completion by him of the improvements on said property 
above provided for, J. E. Bizzell and wife, Harriet P. Bizzell, 
will convey said property to C. K.. Bizzell and Fay Bizzell 
in fee simple as tenants in common free and clear of all 
liens and encumbrances except the lease to McLellan Stores. 

"3. Upon the execution and delivery of the deed provided 
for in paragraph 2 hereof, 
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" (a )  J. E. Bizzell and his wife, Harriet P. Bizzell, and 
Louise B. Stengel and her husband, Arthur Stengel, will 
execute and deliver to C. K. Bizzell and Fay Bizzell a deed 
releasing to C. K. Bizzell and Fay Bizzell all of their rights, 
titles, interests and estates (in pen and  WHICH THEY 
MAY NOW H ~ v E )  * in and to the property in Goldsboro, 
North Carolina, known as No. 130-132 East Center Street, 
North, and C. K. Bizzell and his wife, Olga R. Bizzell, and 
Fay Bizzell will then execute such deeds and other instru- 
ments as  may be necessary to vest the title to said property 
in C. K. Bizzell and Fay Bizzell in fee simple as tenants in 
common ; 
"*The above portion in pen and ink appeared on the left- 

hand margin and is also signed-Fay Bixxell, C. K. Bix- 
xell, Olga B. Bixxell, Louise B. Stengel, Arthur Stengel, 
J. E. Bixxell and Harriet P. Bixxell. 

" (b)  C. K. Bizzell and his wife, Olga R. Bizzell, Louise B. 
Stengel and her husband, Arthur Stengel, and Fay Bizzell, 
will execute and deliver to J .  E .  Bizzell a deed or  deeds con- 
veying to J. E. Bizzell in fee simple all of the properties in 
Goldsboro, North Carolina, on the east side of John Street 
between Mulberry Street and Ashe Street, on the west side 
of John Street between Mulberry Street and Ashe Street, 
on the north side of Mulberry Street between John Street 
and William Street, and on the south side of Ashe Street 
between John Street and William Street which they, or any 
one or more of them (in pen and ink-MAY) * now own or 
in which they, or any one or more of them (in pen and 
ink-MAY)* now have any right, title, interest or estate. 
"*The above portions 'may' appeared on the lefthand mar- 

gin and is also signed by the parties (as above noted this 
page). 

"4. In  lieu of the estimated rent to be received by C. K. 
Bizzell from his one-half undivided interest in said property 
a t  No. 128 East Center Street, North, J. E. Bizzell will pay 
to C. K. Bizzell the sum of Two Hundred and Fifty Dollars 
($250.00) on the first day of each and every month begin- 
ning May 1, 1954, and continuing until the execution and 
delivery of the deed provided for in paragraph 2 hereof. 

"5. In lieu of the estimated rent to  be received by Fay 
Bizzell from her one-half undivided interest in said prop- 
erty a t  No. 128 East  Center Street, North, J. E. Bizzell 
will pay to Fay Bizzell the sum of Two Hundred and Fifty 
Dollars ($250.00) on the first day of each and every month 
beginning May 1, 1954, and continuing until the execution 
and delivery of the deed provided for in paragraph 2 hereof. 
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"6.  Pending the exchange of deeds provided for in para- 
graph 3 hereof, 

" (a)  C. K. Bizzell and Fay Bizzell shall be entitled to all 
of the income from said property a t  No. 130-132 East  
Center Street, North, share and share alike, and shall be 
liable for  all of the expenses in connection with said 
property, share and share alike; and 

" (b) J. E. Bizzell shall be entitled to all of the income from 
the properties described in subparagraph (b) of para- 
graph 3 hereof and shall be liable for all of the expenses 
in connection with said properties. 

"IN WITNESS WHEREOF, the parties hereto have hereunto 
set their hands and seals as  of the day and year first above 
written." 

Then follow the signatures and seals of all the parties. 

The monies advanced and expended by defendant, and his 
claims to an  interest in the real estate constitute a sufficient 
consideration to support the contract of agreement. 

Within a month after  the making of the contract of agree- 
ment plaintiff repudiated it, claiming that  is was procured by 
fraud,  duress and undue influence, and has refused to perform 
any of its requirements on her part.  The contract of agreement 
was not procured by fraud or duress or undue influence on the 
part  of defendant, or of any of the parties thereto. 

Defendant, in accordance with his agreement with Mrs. 
Louise B. Stengel, has executed and delivered to  her a note for 
$60,000.00. Defendant, in accordance with his agreement with 
plaintiff, has made payments to her as  required by his note 
executed and delivered to her in May 1954, and has also made 
payments to plaintiff as  provided in the contract of agreement. 
Defendant has also executed and tendered to plaintiff a deed 
conveying to her the real estate provided for in the contract of 
agreement. The defendant has acquired title to the Grady tract of 
land (128 North Center Street) as  he had obligated himself 
to do in the contract of agreement. Plaintiff has refused to 
accept the deed so tendered, and while she contends she would 
not accept it in any event, she contends further defendant has 
breached his contract for the reason that  the tendered deed 
shows an encumbrance against the property in violation of the 
contract of agreement. 

Among other things provided for in the contract of agree- 
ment defendant was to acquire title to 128 North Center Street, 
Goldsboro, and was to convey a one-half undivided interest 
therein, and a one-half undivided interest in 130 and 132 East  
Center Street to plaintiff, together with a one-half interest in 
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the lease of McLellan Stores, Inc., which is a valuable lease, 
and which guaranteed to plaintiff a minimum $9,000.00 per 
year net income, and there was to be no other encumbrance upon 
this property except the McLellan lease. 

At  the time of the making of the contract of agreement, 128 
North Center Street was owned by Mrs. Ella Grady, widow, for  
life, E. F. Grady, Jr. for  life following the death of his mother, 
and then the contingent remaindermen under the will of B. F. 
Grady, Sr., who died in 1929. Defendant had acquired a lease 
for this property from the life tenants for forty years a t  a rental 
of $100.00 a month. In this lease was a provision that  the lease 
should be owned by the title owner of the property. In 1955 
Mrs. Ella Grady conveyed her life estate to B. F. Grady, J r .  
During the same month a special proceeding was brought to sell 
the life estate and contingent remainders a t  a private sale to  
defendant. The order of sale and decree of confirmation pro- 
vided for  a sale of all rights, title and interest to said property. 
The commissioners appointed to make the sale executed and 
delivered a deed to defendant therefor, but following the descrip- 
tion in the deed there is a provision that  i t  should be subject 
to the lease from Ella Grady and E. F. Grady, J r .  to defendant, 
Carey K. Bizzell and plaintiff. This provision does not appear 
in the granting clause or in the habendunz clause, and was 
inserted in the deed because Carey K. Eizzell and plaintiff were 
not parties to the special proceeding. 

In the deed tendered by defendant to plaintiff under the pro- 
visions of the contract of agreement, i t  was provided in the 
habendurn clause that  the conveyance should be subject to the 
Grady lease, and reference to the lease was made in the warranty 
clause. 

Defendant insisted a t  the trial that  the insertion of the pro- 
vision in the tendered deed referring to the Grady lease was not 
a n  encumbrance, and he sought thereby only to convey his in- 
terest therein. But defendant asserted that, if the court should 
find this provision to be a n  encumbrance, he was ready, able and 
willing, and would tender a deed free of the encumbrance, and 
in strict keeping with the contract of agreement. 

Based upon his findings of fact Judge Moore made the follow- 
ing conclusions of law: 

The oral agreements, the promissory note, and the written 
contract executed in May 1954 is an  accord and agreement for 
settlement of the differences and controversies between the 
parties. 

Defendant has performed the contract and agreements on 
his par t  in accordance with the provisions thereof, except as  
hereinafter stated in a further conclusion. 
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Defendant owns 128 North Center Street property free and 
discharged of any encumbrance thereon, except the McLellan 
lease, and particularly free and discharged from any encum- 
brance by reason of the Grady lease, except any interest in the 
Grady lease that  may be owned by Carey K. Bizzell and Fay 
Bizzell ( that  is, the defendant owns all interest in the Grady 
lease, except the rights of Carey K. Bizzell and plaintiff there- 
under). 

The deed tendered plaintiff by defendant under the provisions 
of the contract of agreement of May 1954, whether intended 
or not, makes the Grady lease an  encumbrance upon the prop- 
erty, and to this extent the defendant has failed to perform 
the contract of agreement of May 1954 on his part. 

Inasmuch as  the plaintiff has refused under any circumstances 
to perform on her part  under the contract of agreement of May 
1954, and inasmuch as  defendant asserts he is ready, willing and 
able to perform on his par t  the contract, this court is of opinion 
the cause should be retained on the docket for further hearing 
a t  a subsequent term that  i t  may be determined whether defend- 
an t  can and will tender a proper deed to plaintiff according to 
the contract of agreement. 

Whereupon, Judge Moore ordered, adjudged and decreed as  
follows : 

The written contract, the promissory note from defendant 
to plaintiff and the oral agreements with respect thereto con- 
stitute an  accord and satisfaction for settlement of all contro- 
versies and differences between the parties arising in this action, 
and when the provisions thereof are properly performed shall 
constitute a satisfaction of said controversies and differences. 

This cause is retained upon the civil issue docket for further 
hearing by the court a t  a subsequent term to determine whether 
defendant is able to and does fully perform the contract and 
agreements on his part. If a t  a subsequent hearing it is found 
by the court the defendant cannot perform, or is unwilling to 
do so, then the case shall proceed for an  accounting between 
the parties and for a determination of the other issues raised 
by the pleadings not under consideration a t  this time. 

If a t  the subsequent hearing i t  is determined by the court the 
defendant is able to, and has performed on his part, in accord- 
ance with the contract of agreement, then he shall be put to 
his election as to whether he shall demand specific performance 
on plaintiff's part, or shall proceed for damages because of 
plaintiff's breach of the contract of agreement, and her refusal 
to perform. 

The matter of costs is retained for determination a t  a future 
hearing. 
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Plaintiff excepted to the findings of fact, conclusions of law, 
and the signing of the judgment, and appealed to the Supreme 
Court. 

This case came on again to be heard by Judge Moore a t  the 
May Term 1957 of the Wayne County Superior Court, when 
Judge Moore entered a final judgment. I n  this judgment Judge 
Moore after  reciting in his final judgment the proceedings a t  the 
March Term 1957, and that  the case was retained on the civil 
issue docket until a subsequent term in order that  the court 
might render a final judgment, and that  plaintiff was present 
with her attorneys James Keel and Henry Godwin, and defend- 
ant  was present with his counsel J. Faison Thomson & Son, and 
after stating that  defendant offered evidence, found the follow- 
ing facts : 

Defendant has tendered to plaintiff, and upon her refusal 
to accept, has deposited with the court the following sums of 
money : 

( a )  $7,400.00, which represents the total amount of the 
monthly installments of $200.00 a month, extending up to and 
including May 1957, as provided by a note dated 1 May 1954, 
executed and delivered by defendant and payable to plaintiff. 

(b)  $9,250.00, which represents the total amount of the 
monthly installments of $250.00 due as rents to plaintiff for  
the property situate a t  128 East  Center Street, North, Goldsboro. 
Upon delivery of this money to plaintiff, the court orders and 
directs that  the plaintiff transfer and assign to defendant all 
claims for rent due by McLellan Stores, Inc., from 1 February 
1955 to 31 May 1957 on 128 East  Center Street, North, the 
total amount due by McLellan Stores, Inc., for such rent is 
$7,000.00, which is to be paid and retained by defendant. 

(c)  $333.34, which represents one-half of the installments 
paid to defendant as rents for the months of May and June 1954 
by McLellan Stores, Inc. 

The court further finds as a fact that  defendant has tendered 
to plaintiff, and deposited in court the following deeds: 

(1) Deed from defendant and his wife to plaintiff, which 
conveys a one-half undivided interest in the property known as 
128 East  Center Street, North, Goldsboro. 

(2)  Deed from defendant and his wife, Louise B. Stengel 
and husband, to plaintiff and Carey K. Bizzell, conveying to 
plaintiff and Carey K. Bizzell all their rights, title and interest 
in, and to the property known as 130 and 132 East Center 
Street, North, Goldsboro. 

(3) Deed from Carey K. Bizzell and wife, Louise R. Stengel 
and husband, and plaintiff to defendant. Carey K. Bizzell and 
wife, and Louise B. Stengel and husband have executed and 
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delivered this deed, and i t  has been recorded. Plaintiff has not 
executed and delivered this deed. 

Defendant has complied with the terms of the contract of 
agreement of 1 May 1954, and is ready, willing and able to 
comply with its terms in all respects. Defendant has elected 
to require plaintiff to specifically perform the terms of the con- 
tract of agreement, and to convey to h:im in fee simple all the 
properties in Goldsboro described as  follows: 

" 'On the east side of John Street, between Mulberry Street 
and Ashe Streets; on the west side of John Street, between 
Mulberry Street and Ashe Street;  on the north side of Mul- 
berry Street, between John Street and William Street;  and 
on the south side of Ashe Street, between John Street and 
William Street, in which Fay Bizzell held an interest on 
May 1, 1954.' " 

All matters in controversy between plaintiff and defendant 
were agreed to be, and were settled, as of 1 May 1954, which 
contract was partly in writing and partly oral. 

Whereupon, Judge Moore ordered and decreed that  plaintiff 
shall execute and acknowledge the execution of the deed from 
Carey K. Bizzell and wife, and Louise B. Stengel and husband, 
as filed in the office of the Clerk of the Superior Court of Wayne 
County, and deliver the same to defendant on or before 20 May 
1957; and that  in the event plaintiff fails to execute and deliver 
this deed to defendant, this judgment shall have the legal effect 
of transferring to defendant the legal title to such property in 
accord with G.S. 1-227 and G.S. 1-228, and this judgment shall 
be regarded as a deed of conveyance, and defendant shall hold 
the legal title to the property in the same condition and estate as  
though plaintiff had executed the deed, and this judgment shall 
bind plaintiff and entitle defendant in the same manner, and to 
the same extent a s  a conveyance would if executed by plaintiff 
according to this judgment. Judge Moore further ordered and 
decreed that upon failure of defenda?zt  ( i t  is plain that  this is a 
clerical error, and that  Judge Moore meant plaintiff) to comply 
herewith, then this judgment conveying the property heretofore 
described in this judgment ( the judgment describes it again) 
shall be recorded as  a deed and registered as  provided in G.S. 
1-228, and the Register of Deeds of Wayne County shall index 
and cross-index the judgment, showing plaintiff as grantor and 
defendant as grantee. 

The plaintiff is taxed with the costs. 

Plaintiff excepted to the signing of the judgment and appealed. 
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N. H. Godwin and  Bryant ,  Lipton, S t rayhorn  & Bryant  fo r  
PlaintifS, Appellant. 

J. Faison Thomson & Son f o r  Defendant, Appellee. 

PARKER, J. Plaintiff's assignment of e r ro r  No. 32 is based 
upon his exceptions 33 through 40, both inclusive. Each of these 
exceptions relate to the admission of evidence by the court a t  the 
May Term 1957 in respect to defendant's tender of monies and 
deeds to plaintiff to show full performance on his par t  ur" the 
agreement of 1 May 1954, copied in full abov.7 F'lsintiff con- 
tends tha t  she appealed to the Supreme Court from the judg- 
ment rendered a t  the March Term 1957, and while such appeal 
was pending in the Supreme Court, the Superior Court of Wayne 
County was f u m f z ~ s  oficio, and could hear  no evidence, and enter  
no judgment a s  to defendant's plea in bar  of accord and satis- 
faction a t  the May Term 1957. 

A technical question might be raised a s  to whether defendant's 
plea in bar  is one of accord and satisfaction, o r  one of compro- 
mise and settlement. However, this  question is not raised by 
the briefs of counsel, and the case was heard on the theory tha t  
the plea in ba r  was one of accord and satisfaction. Plaintiff's 
action is for  a n  accounting for  rents and profits, and to recover 
$24,000.00 from the proceeds of the sale of realty: i t  is not a n  
action seeking recovery of a freehold or  inheritance. "Some 
confusion arises in the use of the terms 'accord and satisfaction,' 
'compromise and settlement,' and 'release,' for  in the practical 
situations out of which the cases arise these concepts coalesce. 
. . . There has  generally been a n  interchangeable use of the terms 
'accord and satisfaction' and 'compromise and settlement.' The 
view has been taken tha t  any  distinction between the two is un- 
important where the agreement is executory, since, like satis- 
faction to a n  accord, in order t o  be a defense to a n  action on the 
original claim, a compromise must  be followed by a settlement 
in the sense of payment;  but the better rule, and the one which 
gives force to the distinction between these subjects, is tha t  
although performance is necessary to a complete accord and 
satisfaction, this is not essential to a valid compromise. More- 
over, a compromise must  be based upon a disputed claim, while 
a n  accord and satisfaction may be based upon a n  undisputed 
or  liquidated claim." 11 Am. Jur . ,  Compromise and Settlement, 
p. 247. Following the theory of the trial below, Ljicln v. M a ~ i o n ,  
239 N.C. 265, 79 S.E. 2d 726, we shall consider the plea in bar 
a s  one of accord and satisfaction. To call i t  a compromise and 
settlement would be of no practical benefit to  plaintiff. 

The accord is the agreement, and  the satisfaction is the 
execution or  performance of such agreement. Dobias z.. White, 
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239 N.C. 409, 80 S.E. 2d 23. In  the agreement entered into by 
and between defendant and his wife, C. K. Bizzell and wife, 
Louise B. Stengel and husband, and plaintiff, dated 1 May 1954, 
i t  is plain that  the parties thereto agreed that  i t  is only the 
performance of that  agreement that  shall have the effect of an 
accord and satisfaction. Therefore, if defendant could not prove 
that  he had fully performed the agreement, his plea in bar of 
accord and satisfaction would constitute no defense, and would 
not bar plaintiff's action. 

Judge Moore heard only one phase of this case: defendant's 
plea of accord and satisfaction as a bar to plaintiff's action. 
His judgment a t  the March Term 1957 was not a final judgment 
disposing of the case and leaving nothing to be judicially deter- 
mined between plaintiff and defendant in the trial court, because 
he left the matter open to be heard a t  a subsequent term as 
to whether the defendant could show that  he had fully performed 
the agreement. Until that  was determined no final judgment on 
defendant's plea in bar of accord and satisfaction could be 
rendered. His judgment entered a t  the March Term 1957 was 
interlocutory, because i t  was a judgment made during the 
pendency of the plea in bar of accord and satisfaction, which did 
not dispose of the plea, but left it for further action by the trial 
court in order to hear and determine such plea by a final judg- 
ment. Veaxey v. D w h a m ,  231 N.C. 35'7, 57 S.E. 2d 377, where 
this subject is fully discussed with citation of authority. In  that  
case E?.vin, J., said for the court: "An appeal lies to  the 
Supreme Court from a final judgment of the Superior Court. 
Citing authority. An appeal does not lie to the Supreme Court 
from an  interlocutory order of the Superior Court, unless such 
order affects some substantial right clairned by the appellant and 
will work an  injury to him if not corrected before an  appeal from 
the final judgment." The exception has no application here. "As 
a rule orders and judgments which are not final in their nature, 
but leave something more to be done with the case, are not im- 
mediately reviewable. The remedy is to note an exception a t  
the time, to be considered on appeal from the final judgment." 
McIntosh, N. C. Practice and Procedure, Second Ed., Vol. 2, 
p. 207. 

The appeal, or attempted appeal, by :plaintiff to the Supreme 
Court from the nonappealable interlocutory judgment rendered 
by Judge Moore a t  the March Term 1957 was a nullity, and 
did not deprive the Superior Court of Wayne County of juris- 
diction a t  a subsequent term to hear evidence on defendant's 
plea in bar of accord and satisfaction as to the full performance 
of the agreement by defendant, and then to enter final judgment 
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a s  to such plea in bar. Cox v. Cox, 246 N.C. 528, 98 S.E. 2d 
879. Plaintiff's assignment of error No. 32 is overruled. 

The decisions cited by plaintiff in her brief, wherein the lower 
court became functus oficio pending appeal, a re  readily dis- 
tinguishable. 

Plaintiff assigns a s  error Judge Moore's finding of fact  tha t  
the defendant himself furnished $70,000.00 for the construction 
of what is known a s  the Colonial Store on John Street, and that  
he furnished a considerable portion of the $130,000.00 used in 
the enlargement and modernization of the building a t  128, 130 
and 132 North Center Street on the ground that  such finding 
of fact is not supported by the evidence. She further assigns as  
error the judge's conclusion of law based thereon that  the monies 
advanced and expended by defendant and his claim to a n  inter- 
est in real estate constitutes a sufficient consideration to support 
the agreement of 1 May 1954. Plaintiff further assigns as  error 
that  the judge found as  a fact tha t  all matters in controversy 
between the plaintiff and the defendant were settled as  of 1 May 
1954, which contract was partly in  writing and partly by parol, 
and also assigns as  error the judge's finding of fact  that  the 
defendant has complied with the terms of the agreement in a11 
respects. Plaintiff contends in his brief that  "the findings of 
fact are  not based upon the greater weight of the evidence," 
and that  the accord and satisfaction here is not based upon any 
consideration, and has not been performed by defendant. Suffice 
i t  to say that  the above findings of fact a re  supported by com- 
petent evidence, and are  conclusive on appeal, and Judge Moore's 
finding of fact supports his conclusion of law that  there was a 
consideration for the accord and satisfaction. Reid v. Johnston, 
241 N.C. 201, 85 S.E. 2d 114; Tmst  CO. v. Finance Corp., 238 
N.C. 478, 78 S.E. 2d 327 ; Fish v. Hanson, 223 N.C. 143, 25 S.E. 
2d 461. "Any new consideration, though insignificant or tech- 
nical merely, is sufficient consideration for a contract of accord 
and satisfaction, provided i t  is valuable." 1 Am. Jur.,  Accord 
and Satisfaction, p. 236. "The consideration may present itself 
in any of numerous different shapes or guises, but in some form 
or other i t  must be present-there must be either some advan- 
tage, or presumed or assumed advantage, accruing to party who 
yields his claim, or some detriment to the other party. This is  
all that  the law requires by way of consideration. . . ." 1 C.J.S., 
Accord and Satisfaction, Sec. 4. Since the agreement of 1 May 
1954 entitles plaintiff to receive a one-half undivided interest in 
the property known as No. 130-132 East  Center Street, North, in 
Goldsboro, free from the interest defendant has in i t  for  fur-  
nishing a considerable portion of the $130,000.00 used in the 
enlargement and modernization of the building a t  128, 130 and 
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132 East  Center Street, North, in Goldsboro, that  alone without 
considering the other evidence, supports the agreement for  the 
accord by a valuable consideration. These assignments of error 
are overruled. 

Plaintiff assigns as  error No. 2, tha t  the Judge presiding 
a t  the February Term 1957 of Wayne County Superior Court 
refused her motion to make Carey K. Bizzell and wife, Louise B. 
Stengel and husband, and defendant's wife parties to the action. 
Plaintiff contends this was error, for  the reason tha t  their title 
to real estate was being attacked in the action. Judge Moore, 
during the hearing of defendant's plea of accord and satisfac- 
tion in bar of plaintiff's action, told plaintiff's then lawyer, 
Mr. Keel, "I am not passing on the title." Whether these per- 
sons should be made parties, if defendant's plea in bar of accord 
and satisfaction had been overruled, is not before us for  de- 
cision. Certainly, the failure to make these persons parties is 
not prejudicial to plaintiff, and they are  not necessary parties, 
in the determination of defendant's plea in bar of accord and 
satisfaction. This assignment of error is overruled. 

The plaintiff assigns a s  error No. 1 the denial of her motion 
to strike certain parts of defendant's answer and cross-action. 
These a re  allegations, which in a large measure state facts not 
relevant to a hearing and determination of defendant's plea in 
bar of accord and satisfaction. Plaintiff has not shown that  
she was prejudiced by the refusal to strike these allegations so 
f a r  as  this appeal is concerned, and such assignment of error 
is overruled. 

Plaintiff has numerous assignments of error a s  to the ad- 
mission and exclusion of evidence over her objection and excep- 
tion. Judge Moore allowed counsel on both sides wide latitude 
in the offering of evidence. When the parties waived a jury 
trial, Judge Moore occupied a dual position: he was the judge 
required to lay down correctly the guiding principles of law, 
and he was also the tribunal compelled to find the facts. In 
such a trial the rules of evidence as  to the admission and exclu- 
sion of evidence are  not so strictly enforced as  in a jury trial. 
Reid v. Johnston, szrpra; Boa?.d of Managers v. Wilmington, 237 
N.C. 179, 74 S.E. 2d 749 ; Cameron v. Cameron, 232 N.C. 686, 
61 S.E. 2d 913; McIntosh, N. C. Practice and Procedure, Second 
Ed., Vol. I ,  p. 759; 89 C.J.S., Trial, Sec. 589. 

In Annotated Cases 1917C p. 660 e t  seq., there is a note en- 
titled "Effect of Admission of Incompetent Evidence in Trial 
before Court without Jury," where the cases a re  collected from 
a large number of states and from the Federal courts. In this 
note i t  is s tated:  "The general rule deducible from the cases 
appears to be that  where a case has been tried before the court 
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without a jury the admission of incompetent evidence is ordi- 
narily deemed to have been harmless unless i t  affirmatively 
appears that  the action of the court was influenced thereby. In  
other words i t  is presumed that  incompetent evidence was dis- 
regarded by the court in making up its decision." In  support 
of the text decisions are  cited from 23 States, the Federal courts, 
and the District of Columbia. In the same note i t  is said:  "In 
reviewing a trial before the court without a jury i t  will be 
presumed that  incompetent evidence was disregarded and the 
issue determined only from a consideration of competent evi- 
dence, and accordingly the admission of the incompetent evidence 
does not constitute reversible error." To support the text cases 
are  cited from 22 States and cases from the Federal courts. In  
the note it is also said : "In a trial before the court without a jury 
if there is sufficient competent evidence supporting the judgment 
or finding, the admission of incompetent evidence does not con- 
stitute reversible error." Cases are  cited in support of the 
text from 32 States, and cases from the Federal courts. These 
statements a re  subject to qualifications, which are  not appli- 
cable to the instant case. See 53 Am. Jur. ,  Trial, Sec. 1125, 
and also Bi~mingham v. Stnte, 228 Wis. 448, 279 N.W. 15, 116 
A.L.R. 554, and annotation to that  case in A.L.R. as  to the re- 
ception of incompetent evidence in criminal cases tried by court 
without a jury. In this annotation i t  is said there is a presump- 
tion in the Federal courts and in several state courts that  where 
the court sits without a jury in a criminal prosecution, i t  acts 
only on the basis of proper evidence, and the cases a re  cited. 

In 89 C.J.S., Trial, p. 374, i t  is written : 

"Since the rules of exclusion in the law of evidence as  applied 
in a court of law are largely a result of the jury system, the 
purpose of which is to keep from the jury all irrelevant and 
collateral matters which might tend to confuse them or 
mislead them from a consideration of the real question 
involved, when an action is to the court sitting without a 
jury the rules of exclusion are  less strictly enforced, the 
assumption being that  the court will not be confused or 
misled by that  which is irrelevant and inconclusive." 

The learned trial judge was well able to weigh the evidence, 
and to disregard the incompetent evidence. There is nothing 
in the record to show that, if incornpetent evidence were ad- 
mitted, it influenced his findings of fact, and his interlocutory 
and final judgments in any way. In the record there is com- 
petent evidence to support his findings of fact, and such findings 
of fact are  sufficient to  support his conclusions of law and his 
interlocutory and final judgments based thereon. Reid v. John- 
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ston, supra; Woody v. Barnett,  239 N.C. 420, 79 S.E. 2d 789. 
In  addition, from the record before us there is  a rebuttable pre- 
sumption that  Judge Moore disregarded any incompetent evi- 
dence, if there were such, and made his findings of fact  and 
rendered his interlocutory and final judgments on competent 
evidence, and there is nothing in the record to rebut such pre- 
sumption. All assignments of error a s  to the admission and 
exclusion of evidence have been examined, and a re  overruled. 

All plaintiff's assignments of error have received proper 
consideration by the court, and all a re  overruled. 

On appeal error will not be presumed. Beaman v. R.R., 238 
N.C. 418, 78 S.E. 2d 182. Technical error is not sufficient. 
The burden is on the appellant to show prejudicial error amount- 
ing to the denial of some substantial right. Johnson v. Heath, 
240 N.C. 255, 81 S.E. 657; Beaman v. R.R., supra. This, plain- 
tiff has not done. 

The clerical error in the final judgment, where the word de- 
fendant is used instead of plaintiff, as  set forth in the statement 
of facts, will be corrected by the Wayne County Superior Court, 
when this opinion is certified down. 

The interlocutory and final judgments entered below a re  
Affirmed. 

MRS. MARY CREWS POINDEXTER AND MARY ELIZABETH POIN- 
DEXTER v. T H E  FIRST NATIONAL BANK O F  WINSTON- 
SALEM. 

(Filed 31 January,  1958.) 

I. Executors and Administrators § 30: Trial 3 6 W h e r e  necessary for  
clarity, each element of damages should be separately submitted. 

In  a n  action against the administrator for  wrongfully or negli- 
gently administering the estate, based upon allegations of numerous 
separate acts of malfeasance or nonfeasance, including failure to 
collect from the principal a note upon which the deceased was endorser, 
failure to collect the salary due decedent a t  his death, and unauthor- 
ized and negligent acts in carrying on the business of decedent, held, 
exception to the charge in submitting the questions under the single 
issue whether defendant wrongfully or negligently administered the 
estate, without differentiating between the numerous items of damage 
and instructing the jury a s  to  each of them so tha t  the jury could 
clearly apply the law to the facts  and contentions of the parties, is 
sustained. 

2. Executors and Administrators fj 30- 
Where, in a special proceeding by a n  administrator to sell lands to 

make assets to pay debts, respondents, heirs and distributees, by veri- 
fied answer admit the allegations of the verified petition t h a t  a par- 
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ticular note constituted a liability of the estate, and judgment is 
rendered therein directing the sale of the lands, held, the heirs and 
distributees, in their later action against the administrator for wrong- 
ful  or negligent administration of the estate, a r e  estopped to allege 
any negligent or wrongful conduct of the administrator in connection 
with the note. 

3. Judgments § 32- 
Where a material fac t  i s  in  issue and decision of such matter  is 

necessary to the rendition of the judgment, such matter  becomes res 
judicata and may not be again litigated in a subsequent action between 
the same parties, regardless of the form the issue may take in the 
subsequent action. 

4. Damages' 8 13a: Trial § 31b- 
Where there a r e  numerous elements of damages based upon separate 

acts of nonfeasance or malfeasance, i t  is error for  the court to fail  to 
s tate  the measure of damages or s ta te  the evidence a s  to each element 
of damage and apply the law to the evidence in regard to each. 

APPEAL by defendant from Armstrong, J., a t  October 22, 
1956, Term of FORSYTH as No. 380 a t  Spring Term 1957, carried 
over to Fall Term 1957 of Supreme Court. 

Civil action to recover of defendant, in accordance with alle- 
gations of complaint, as  finally amended, these items: (1) 
Loss by reason of failure of defendant to collect the note of 
$13,750.00, dated 8 July, 1951, executed by Winston Manufac- 
turing Company, Inc., to defendant, for  money borrowed by said 
company, with certificate for 983 shares of capital stock of 
Winston Manufacturing Company of Hickory, formerly Terry 
Crouch Furniture Company, a North Carolina corporation, as  
collateral security, and with N. S. Poindexter, the decedent, 
and Mary Crews Poindexter, plaintiff here, as  accommodation 
endorsers and sureties. (2) Net loss on claim for salary due 
by Winston Manufacturing Company, Inc., to N. S. Poindexter, 
the decedent, $7,415.01 by reason of failure of defendant to 
collect same. And (3) Loss of $65,000.00 sustained by the estate 
of N. S. Poindexter by reason of wrongful and negligent opera- 
tion of the Winston Furniture Company, and allied industries 
in the manufacture of furniture. 

The plaintiffs are  the widow and daughter of N. S. Poindexter, 
deceased, and as  such a re  his only distributees and heirs a t  law. 

This case was in Supreme Court on former appeal, opinion 
being reported in 244 N.C. 191, 92 S.E. 2d 773. 

The facts there stated will not be repeated here,-except to 
say that  the record shows that  Mr. Clock was elected president 
of Winston Manufacturing Company, rather than that  the trust  
officer of the Bank was so elected. 

I t  appears u n c ~ n t r o v e ~ t e d  from the pleadings that  on 8 July, 
1951, plaintiff Mary Crews Poindexter and her husband, the 
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late N. S. Poindexter, became accommodation endorsers and 
sureties on a note in the amount of $13,750.00 executed by 
Winston Manufacturing Company, Inc., to defendant bank for  
money borrowed by said company, with interest a t  rate of 
676, due thir ty days after  date;  tha t  as  shown on the face of the 
note the Winston Manufacturing Company pledged as  collateral 
security for  the payment of this note certificate for 983 shares 
of capital stock of Winston Manufacturing Company of Hickory, 
formerly known as  Terry Crouch Furniture Company, a North 
Carolina corporation, 99 per cent of whose capital stock was 
owned by Winston Manufacturing Company. This note was not 
paid when i t  became due on or about the 7th day of August, 1951. 

Plaintiffs allege in their complaint, summarily stated : That 
defendant in accepting the duties of administrator of the estate 
of N. S. Poindexter took control and possession of various assets 
of decedent, among which were : (1) One-half of the outstanding 
capital stock of said Winston Manufacturing Company, Inc., a 
furniture manufacturing concern, operating its main plant a t  
Winston-Salem, and certain subordinate furniture manufactur- 
ing facilities a t  Hickory, Thomasville, and Troy, North Carolina, 
of the fa i r  and reasonable net worth of $65,000.00, and "could 
have been sold for  that  amount"; and 

(2) Claim for  back salary of $7,740.01 (the exact amount is 
variously stated approximately a t  this figure), due from said 
Winston Manufacturing Company, all of which had fair  market 
value of $72,000.00, as  against liabilities of only $6,000.00 ex- 
clusive of contingent liability as  endorser for Winston Manu- 
facturing Company as  above set forth. And, in addition thereto, 
decedent owned real estate worth approximately $20,000.00, 
subject, however, to  being sold by the defendant administrator 
should the personal property be insufficient to pay decedent's 
debts. 

And in the complaint, as  finally amended, plaintiffs further 
allege that  all the real property of decedent was sold by order 
of court a t  defendant's instance, and from the proceeds received 
defendant administrator immediately paid itself as  a creditor 
$14,029.60, because of decedent's endorsement as  aforesaid- 
even though defendant's own neglect, delay and bad faith had 
rendered the security worthless. 

Plaintiffs also allege (paragraph XXII) that  "By paying 
itself the said $14,029.60 from funds of the decedent's estate it 
was holding as  fiduciary, as  aforesaid, the defendant wrong- 
fully and unlawfully converted assets of said estate to its own 
use and benefit, the decedent and plaintiff endorser having been 
previously relieved of all liability in connection with said note 
and endorsement in that :  
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"(a)  defendant had neglected and failed to collect said note 
from the principal debtor during the long period of time it 
could have done so;  

" (b) i t  had neglected and failed to sell said security in satis- 
faction during the long period i t  could have done so;  

"(c)  by defendant's own affirmative act said secured stock 
was involved in the contract for Clock's benefit and was wrong- 
fully and negligently withheld from sale until said company's 
affairs deteriorated and said stock became worthless or of little 
value ; 

"(d) defendant, by its own affirmative act, disposed of the 
plant, equipment, inventory and all the physical assets of said 
Winston Manufacturing Company, Inc., of Hickory, the company 
the secured stock was in, thereby substantially diminishing the 
value of said stock and rendering it of little or no value, no assets 
of any kind thereafter remaining but a few disputed accounts 
receivable. 

"(e) the said principal debtor was rendered insolvent and 
said note uncollectible from it  by the defendant's own neglect 
and mismanagement as  more particularly appears elsewhere, 
all of which acts and omissions were in violation of the duties 
owed plaintiff endorser and decedent's estate by the defendant 
creditor administrator and all said wrongful acts and omissions 
proximately caused the plaintiffs to be damaged in the amount 
of $12,787.81 when the decedent's estate was unlawfully dimin- 
ished by this unjust payment of the defendant to itself." 

And plaintiff also alleged (paragraph XXIII) that  
"Defendant did not faithfully execute the duties of trust 

imposed by law upon it as  administrator, and was negligent in 
wasting and dissipating the assets and property of said estate 
and acted wrongfully and unlawfully and in bad faith in so 
doing in that  

" ( a )  i t  undertook to administer said estate and operate said 
furniture manufacturing business when it had a material con- 
flict of interest, the defendant being the largest creditor of both 
decedent and said parent company, because of which plaintiffs 
and said estate did not receive the faithful, impartial services 
they were entitled to receive from the administrator; 

" (b)  i t  undertook, without legal authority, to operate a furni- 
ture manufacturing business of the type and scope here in- 
volved when i t  was unqualified to do so and also in that  de- 
fendant falsely represented to plaintiffs that  i t  was qualified and 
experienced to undertake said mat ter ;  

"(c) i t  failed, neglected and refused to liquidate decedent's 
interests for  many months while the same were of value, know- 

20-247 
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ing i t  was incompetent to preserve and safeguard the same 
during the continued operation thereof, 

" (d)  in operating said furniture manufacturing business i t  
"(1) employed and retained a manager, foreman and other 

employees that  were not qualified to operate said busi- 
ness satisfactorily, which incapacity was known to de- 
fendant or could have been known through the exercise 
of due care;  

"(2) i t  permitted expensive lumber and other materials to be 
wasted, and not properly utilized; 

"(3) i t  allowed valuable machinery to rust and deteriorate, 
thereby diminishing in value because of lack of proper 
care ; 

"(4) i t  permitted high-salaried, skilled laborers to remain 
idle while drawing wages and also on occasions used 
them on low-salaried, common labor jobs and generally 
did not properly utilize the services of the employees; 

"(5) i t  failed to see that  orders received by said furniture 
company and subsidiaries were properly filled and com- 
pleted in accordance with contract and purchase order 
specifications, thereby causing said companies to lose 
valuable patrons and resulting in shipments being re- 
jected and returned after  much expensive labor and 
material had been invested therein ; 

"(6) purchased new, expensive machinery and equipment 
that  was unnecessary under the circumstances ; 

" (7) allowed some employees of said company exorbitant and 
unnecessary allowances for expense and travel and in 
numerous other ways handled said business interests in 
a wasteful, incompetent and inefficient way, 

"all of which wrongful and negligent acts and omissions 
proximately and directly caused said business interest belong- 
ing to said estate, having a fa i r  market value of $65,000 to be 
wasted and rendered worthless, thereby damaging plaintiffs 
in said amount." 

Plaintiff further alleged (paragraph XXIV) that  "Defendant 
also wasted the property and assets of said estate and acted 
wrongfully, unlawfully and without due care in permitting the 
decedent's claim for back salary in the amount of $7,415.01 to 
become worthless, in that  defendant during the long period when 
said claim could have been collected by the exercise of due 
diligence, did nothing to  accomplish collection and also com- 
mitted the other wrongful acts heretofore set forth which 
caused said principal debtor to become bankrupt, as a conse- 
quence of which plaintiffs were also damaged in said amount 
of $7,415.01." 
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Furthermore, plaintiff alleged (paragraph XXV) : "Because 
of all the matters and things herein set forth plaintiffs' lawful 
distributable share of said estate was wrongfully reduced in 
the amounts set forth as  aforesaid, all directly and proximately 
because of the various wrongs of defendant, because of which 
plaintiffs are  entitled to recover of the defendant for  the wrong- 
ful conversion of estate assets as  aforesaid and for the wasting 
and dissipation thereof the total sum of $85,202.82," for  which 
judgment is prayed. 

Defendant, a s  stated on former appeal, by answer denied the 
Winston Manufacturing Company was solvent a t  the time it 
qualified as  administrator. It averred that  i t  attempted to 
straighten out the business but that  conditions of the plants, 
its accounts, books and records were such that  the company 
failed, notwithstanding the good business management pro- 
vided by defendant; that  the defendant a t  all times and in all 
things acted in good faith and in the best interests of the estate 
and that  i t  was not guilty of mismanagement in any particular. 

And defendant, after  having first obtained leave of court, for  
estoppel by judgment and in  pais, on 23 January, 1956, filed 
amendment to its answer by averring the following: 

"1. On the 8th day of July,1953, there was instituted in the 
Superior Court of Forsyth County, North Carolina, a special 
proceeding entitled : THE FIRST NATIONAL BANK OF WINSTON- 
SALEM, Administrator of the Estate of N. S. POINDEXTER, De- 
ceased, PETITIONER, VS. MRS. MARY PASCHALL CREWS POIN- 
DEXTER and MARY ELIZABETH POINDEXTER, RESPONDENTS," for  
the purpose of obtaining authority to sell real estate belonging 
to the estate of N. S. Poindexter, the deceased husband of Mary 
Paschall Crews Poindexter, and father of Mary Elizabeth Poin- 
dexter, to make assets to pay debts of said N. S. Poindexter, 
deceased. 

"2. In  that  ~roceeding Mrs. Mars  Paschall Crews Poindexter 
and Mary ~ l i z a b e t h  ~ o L d e x t e r ,  who was the daughter of Mrs. 
Mary Paschall Crews Poindexter and N. S. Poindexter, deceased, 
were duly served with summons and thereby brought into said 
cause as  respondents. 

"3. In  the petition filed in that  cause the petitioner alleged 
that  the personal property belonging to the estate of N. S. Poin- 
dexter, deceased, was insufficient to pay the debts of said estate 
and in listing the known debts then outstanding against the said 
estate there was included an item of indebtedness as  follows: 
Note of Winston Manufacturing Company dated 7-8-51 in the 
amount of $13,750.00. Interest to 5-1-53 in the amount of 
$139.80. Endorsed by N. S. Poindexter and Mary Crews Poin- 
dexter-$13,889.80, and said petition is asked to be taken as  a 
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par t  of this paragraph of this amendment to the answer of the 
defendant heretofore filed in this cause as  though copied 
verbatim herein. 

"4. On the 13th day of August, 1953, the respondents in that  
proceeding, Mrs. Mary Paschall Crews Poindexter and Mary 
Elizabeth Poindexter, filed a verified response to the petition 
previously filed in said proceeding by the petitioner, in which 
response i t  was admitted that  the item of indebtedness above 
referred to in the total sum of $13,889.80 as  evidenced by promis- 
sory note dated 7-8-51 was a n  outstanding item of indebtedness 
against the estate of N. S. Poindexter, deceased, and likewise 
admitted that  the indebtedness outstanding against the estate 
of N. S. Poindexter, deceased, amounted to more than the value 
of the personal property belonging to said estate, tha t  i t  was 
necessary that  the real estate belonging to said estate be sold 
to pay debts of said estate and the respondents joined in the 
petition of the petitioner and requested that  the land described 
in said petition be sold a t  private sale subject to confirmation of 
court. The response of Mrs. Mary Paschall Crews Poindexter 
and Mary Elizabeth Poindexter herein referred to is asked to be 
taken as  a part  of this paragraph of the amendment to the 
answer of the defendant as  though fully written herein. 

"5. On the 13th day of August, 1953, the court, based upon 
the petition and the response herein referred to, entered an 
order in which the court found the following facts : (A)  That a t  
tha t  time the known debts of the estate of N. S. Poindexter, de- 
ceased, amounted to $20,344.67. (B)  That the personal property 
belonging to said estate amounted to $436.98. (C)  That the per- 
sonal property belonging to said estate was insufficient to 
satisfy the debts against said estate and cost of the administra- 
tion. (D)  That it was necessary that  the real estate belonging 
to the estate of N. S. Poindexter and described in said order be 
sold to pay debts against said estate. (E)  That i t  was for  the 
best interests of the estate of N. S. Poindexter, deceased, and the 
heirs of said estate to sell a t  private sale the real estate above 
referred to and described in said order. (F) That the widow of 
N. S. Poindexter, deceased, Mary Paschall Crews Poindexter, 
had waived or released her dower right in said real estate. (G)  
That the heirs designated in said orders were over the age of 
twenty-one (21) years and mi jzuis. ( 'H) That all of said heirs 
had been properly served with summcms in that  special proceed- 
ing and that  they had filed an  answer in said proceeding in which 
they admitted the facts set forth in the petition, joined the peti- 
tioner in seeking an order of court to sell said real estate a t  
private sale and affirmatively alleged that  the petitioner was 
entitled to the relief prayed for  in the petition. 
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"6. Based upon the findings of fac t  by the  court in said 
order, the court proceeded to make the following adjudication : 
( a )  That  a sale of the real estate described in said order was  
necessary for  the  payment of the  debts of the  estate of N. S. 
Poindexter and cost of the administration. (b)  That  the F i r s t  
National Bank of Winston-Salem, Administrator of the Estate  
of N. S. Poindexter, deceased, be, and i t  is hereby authorized, 
empowered and directed to sell said real estate a t  private sale 
free of the dower r ights  of Mrs. Mary Paschal1 Crews Poin- 
dexter but  subject to the approval of the court and subject to the 
1953 taxes. 

"The defendant in this  cause asks tha t  the  order above re- 
ferred to be taken a s  a pa r t  of this amendment to i ts  answer a s  
though fully wri t ten herein. 

"7. On the 27th day of August, 1953, the petitioner in the 
special proceeding herein referred to filed in said proceeding a 
petition for  confirmation of the private sale in which, among 
other things, i t  was reported to the court t ha t  Mary Elizabeth 
Poindexter had offered the petitioner the sum of $24,000.00 
for  the real estate described in said petition and recommended 
to the court tha t  said offer be accepted and tha t  i t  be authorized 
to sell said real estate to Mary Elizabeth Poindexter for  the sum 
of $24,000.00. 

"8. On the 27th day of August,  1953, and based upon the peti- 
tion referred to in the preceding paragraph a n  order was entered 
by the court in which the petitioner in said proceeding was 
authorized and directed to sell to Mary Elizabeth Poindexter 
the real estate described in said order  and hereinbefore referred 
to a t  the price of $24,000.00 and said order is asked to be taken 
a s  a pa r t  of this paragraph of this amendment a s  though fully 
wri t ten herein. 

"9. Pursuant  t o  the authority of court had and obtained in 
the special proceeding herein referred to and upon receipt of 
the purchase price of $24,000.00, the defendant in this cause 
proceeded to  convey said real estate to Mary Elizabeth Poin- 
dexter by deed duly recorded in Deed Book 675, page 10, in the 
office of the the Register of Deeds of Forsyth County, North 
Carolina, and the conveyance to Mary Elizabeth Poindexter 
was made with the full knowledge, consent and approval of Mary 
Crews Poindexter. 

"10. On the 28th day of September, 1953, the defendant in 
this cause filed its final account with the Clerk of the Superior 
Court of Forspth County, North Carolina, showing the receipts 
had and disbursements made in connection with the adminis- 
t rat ion of the estate of N. S. Poindexter, deceased, and one of 
the items listed in the list of disbursements made by i t  was the 
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payment of $14,029.60 in payment of the indebtedness and 
accrued interest on the note for $13,750.00 dated 7-8-51 herein- 
before referred to and after  the filing and auditing of said final 
report the Clerk of the Superior Court of Forsyth County, North 
Carolina, entered on the 29th day of September, 1953, the fol- 
lowing order of judgment: 'The foregoing and attached final 
report has been carefully examined and audited. From the re- 
port and evidence presented therewith, i t  is my opinion that, 
excepting disbursements for the purchase of investments, all 
disbursements shown therein are  proper, that  the report should 
be approved, and that  the said representative should be dis- 
charged. I ,  therefore, hereby approve all disbursements shown 
in the said report, except disbursements for the purchase of 
investments, approve the settlement of all matters as shown in 
said report, and discharge the said representative from further 
duties or liabilities. Therefore, let the report with this certificate 
be recorded.' 

"11. The plaintiffs in this cause had full opportunity in the 
special proceeding herein referred to to plead all of the mat- 
ters and things now involved in this cause and to have adjudi- 
cated in that  proceeding all the rights between the plaintiffs and 
the defendant in this cause, but the plaintiffs in this cause, who 
were the respondents in the special proceeding herein referred 
to, neglected to raise the questions of which they now complain 
in this cause and on the other hand admitted the material allega- 
tions of the petition filed in said special proceeding and joined 
with the petitioner in asking the court to grant to the petitioner 
the authority prayed for in the petition. 

"12. The said special proceeding and the order and confirma- 
tion of sale as well as the conduct of the defendant therein con- 
stitute an estoppel both in pa,& and by judgment, and such 
estoppel is hereby pleaded in bar of this action." 

On 22 October, 1953, the defendant by way of estoppel, after  
having first obtained leave of court, filed further amendment to 
its answer by alleging the following: 

"1. That, if the defendant did not have authority to continue 
to hold the stocks of Winston Manufacturing Company and Win- 
ston Manufacturing Company of Hickory, Inc., the plaintiffs and 
each of them had full knowledge of the fact that  the said stocks 
were held and that the said businesses were continued, and 
acquiesced and consented to the holding of said stock and such 
operation, and they are  estopped by reason of the said knowl- 
edge, consent, and acquiescence to assert any alleged lack of 
authority and any alleged misconduct of the defendant in per- 
mitting the said businesses to be continu.ed." 
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The case was submitted to the jury upon these issues, which 
the jury answered as  indicated: 

"1. Did the defendant, The Firs t  National Bank of Winston- 
Salem, wrongfully or negligently administer the Estate of N. S. 
Poindexter, deceased, a s  alleged in the complaint? Answer : 'Yes.' 

"2. If so, are  the plaintiffs, or either of them, estopped to 
claim damages by reason of the wrongful or negligent conduct 
of the defendant, the First  National Bank of Winston-Salem? 
Answer : 'No.' 

"3. What amount of damages, if any, are  the plaintiffs en- 
titled to recover of the defendant? Answer: '$40,000.00.' " 

To judgment in accordance therewith defendant excepts, and 
appeals to Supreme Court and assigns error. 

E u g e n e  H .  Phi l l ips  f o r  p la in t i f f s  appellees.  
M c L e n n a n  & S u r r a t t ,  R a t c l i f f ,  V a u g h n ,  H u d s o n ,  F e w e l l  & 

C a r t e r  f o r  d e f e n d a n t  appel lant .  

WINBORNE, C. J.: The record and case on appeal here pre- 
sented contains five hundred fourteen printed pages, in which 
there a re  seventy-nine assignments of error predicated upon one 
hundred twelve exceptions. And in brief filed in this Court de- 
fendant appellant states nine auestions as  involved on this ap- 
peal. However i t  appearing, upon consideration of the excep- 
tions taken, assigned as  error, that  in the trial below there is 
prejudicial error for  which a new trial must be granted, i t  is 
deemed expedient to advert only to some of them. 

I. Assignment of error No. 71, based upon exception No. 104, 
is well taken. I t  is tha t  the court erred in its charge on the first 
issue to differentiate between the numerous causes of action al- 
leged by the plaintiffs, to state clearly the causes of action and 
the damages flowing therefrom, and to apply the law in each 
case to the evidence and other contentions of the parties in rela- 
tion thereto as  follows : 

"The defendant excepts to the failure of the court in its 
charge on the first issue to differentiate between and to state 
clearly the various causes of action of the plaintiffs and the 
alleged damages flowing therefrom. The complaint alleges 
primarily three elements of damage: ( a )  the loss of the 
value of 451 shares of the stock of Winston Manufacturing 
Company, (b)  the failure to collect the note of Winston 
Manufacturing Company in the original principal amount 
of $13,750.00 secured by 983 shares of the capital stock of 
Winston Manufacturing Company of Hickory (Terry 
Crouch Furniture Shops), and (c) failure to collect the 
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alleged item of salary for  the services of Nat S. Poindex- 
ter  rendered prior to his death to Winston Manufacturing 
Company. The complaint further alleges that  these losses 
arose from a variety of causes: ( i)  the lack of authority 
of the defendant to operate a business or  businesses, (ii) 
the negligent operation of a business or businesses, (iii) the 
failure of the defendant to sell the stock of Winston Manu- 
facturing Company or to attempt to sell it, (iv) the fail- 
ure of the defendant in its banking department to offset the 
note for  $13,750 against deposits of Winston Manufacturing 
Company, (v) the failure of the defendant to apply monies 
received by Winston Manufacturing Company from the 
sale of the assets of Winston Manufacturing Company of 
Hickory to the discharge of the note for  $13,750, (vi) the 
negligent failure of the defendant to collect the salary item, 
(vii) the failure of the defendant to close and liquidate the 
businesses. Thus, six or more separate causes of action were 
submitted by the court to the jury under the first issue. I t  
was the duty of the court to differentiate between the sep- 
arate causes of action and items of damages clearly, and to 
charge the jury as  to each of them so that  i t  could clearly 
apply the law to the facts and the contentions of the par- 
ties, which the court failed to do. The defendant therefore 
excepts to the failure of the court to submit the issues 
clearly to the jury, to charge the jury upon the law re- 
lating thereto, and to apply the law to the facts as  required 
by law." 

11. Defendant appellant excepts to that  portion of the charge 
to the jury in which the court instructed "that if the jury find 
from the evidence the facts to be as  all the evidence tends to 
show, that  you will answer the second issue submitted to you in 
this case 'No'." Exception No. 100, assignment of error No. 68. 
In the light of the amendments to answer of defendant, and 
evidence in relation thereto, the exception is well taken. 

Furthermore, defendant, in apt  time, requested the court to 
instruct the jury on the second issue as  follows: 

"The defendant contends and has offered evidence tend- 
ing to show that  it commenced, on July 8, 1953, a special 
proceeding to sell lands owned by Poindexter a t  the date of 
his death to make assets to pay debts, tha t  the petition 
prayed for a public sale, tha t  the petition set forth the 
debts remaining unpaid, including the note of Winston 
Manufacturing Company for  $13,750.00; tha t  the plaintiffs 
employed a n  attorney who represented them in the pro- 
ceedings; that  the plaintiffs, through their attorney, re- 
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quested the defendant to amend its petition to pray for  a 
sale a t  private sale; that  an  arrangement was worked out 
to get the bank to lend to the plaintiffs about $25,000.00 
which was enough to pay all the debts of the estate includ- 
ing the $13,750.00 note, the costs of administration, and 
other items, and that  the defendant then amended its peti- 
tion to pray for  a private sale to the plaintiff Mary Eliza- 
beth Poindexter, the plaintiffs filed an  answer admitting 
the allegations of the petition as  amended, and joined in 
the prayer of the petition for the sale of the land; that  a n  
order of sale was entered finding the facts alleged in the 
petition and admitted in the answer;  that  sale was ordered, 
and, after  the offer remained open for ten days, the sale to 
the plaintiff Mary Elizabeth Poindexter was confirmed; 
that  the plaintiffs then knew the terms of the $13,750.00 
note, the collateral security deposited with it, and the en- 
dorsements on i t ;  tha t  the sale was closed, a deed delivered 
to Mary Elizabeth Poindexter, and the purchase price was 
paid from the proceeds of the loan made by the defendant 
to he r ;  that  the note given for the loan had a maturity of 
one year which had been allowed to enable the plaintiffs to 
dispose of enough of the land to pay the debt; that  it was 
agreed that  a quitclaim deed or deeds would be given for 
lands sold within the one-year period if the proceeds were 
paid on the note, and that  some of the land was sold, and 
quitclaimed, and the proceeds of sale were credited on the 
note within the one-year period." 

Also "You may consider the contentions of the defendant 
and the evidence offered in support thereof relating to the 
special proceedings to sell land to make assets to pay debts 
in connection with the note of $13,750.00. If you find from 
the evidence and by its greater weight that  the contentions 
of the defendant, which I have stated (paragraph 1) a re  
true, the court charges you that  the plaintiffs are  estopped 
to allege any negligence or wrongful conduct of the de- 
fendant in connection with the $13,750.00 note, and you 
will answer that  issue YES as  to the note for $13,750.00." 

These requests were refused, and defendant excepts, excep- 
tions numbers 73 and 75, assignments of error numbers 41 
and 43. 

Considering the evidence in respect to the proceeding to sell 
land to make assets as  described in defendant's plea of estoppel, 
the Court is of opinion and holds that defendant is entitled to 
the requested instruction, and the exceptions to the refusal 
thereof are  well taken and valid. 
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POINDEXTER V. BANK. 

In this connection the evidence offered, as shown in the record, 
appears to support the statement of contention, on which the 
request is based. I t  is clear that  in the verified petition to sell 
lands to make assets i t  is alleged by the petitioner as  a fact that  
the $13,750.00 note is a debt of the estate of N. S. Poindexter, 
and the respondents, his widow and daughter, in their answer, 
verified by both of them, admit that  the note is such a debt. 

Having made such solemn admission they are  estopped in the 
present action to contend otherwise. Armfield v. Moore, 44 N.C. 
157; Crawford v. Crawford,  214 N.C. 614, 200 S.E. 421; Craver 
v. Spaugh,  227 N.C. 129, 41 S.E. 2d 82; S m i t h  v. Furniture Co., 
232 N.C. 412, 61 S.E. 2d, 96; Stansel v. McIntyre,  237 N.C. 148, 
74 S.E. 2d, 345 ; Bowen v. Darden, 241 N.C. 11, 84 S.E. 2d, 289; 
Pemberton v. Lewis, 243 N.C. 188, 90 S.E. 2d, 245, and cases 
cited. 

I n  Armfield v. Moore, supra, Pearson, J., writing for the 
Court and referring to definition of estoppel, had this to say: 
"The meaning of which is, that  when a fact has been agreed on 
or decided in a court of record, neither of the parties shall be 
allowed to  call i t  in question, and have i t  tried over again a t  any 
time thereafter, so long as the judgment or decree stands un- 
reversed * * * In other words, his mouth is shut, and he shall 
not say, that  is not true which he had before in a solemn man- 
ner asserted to be the truth." This is cited with approval in 
numerous cases, some of which are  cited in the Crawford case. 

Moreover, the essential fact to be found to enable an adminis- 
trator to maintain a proceeding to sell land to make assets, G.S. 
28-81, et seq, is the insufficiency of personal property to pay the 
debts of the decedent. Therefore there must be definite statements 
in the petition as to the amount of debts outstanding against the 
estate, and as to the personal estate, and the application there- 
for, to enable the court to see that  there is such insufficiency of 
personal property. And the respondents, heirs a t  law, who a re  
required to be made parties to the proceeding, have the right to 
plead any defense against a debt for which sale of the lands a re  
to be made. S m i t h  v .  Brown,  101 N.C. 347, 7 S.E., 890 ; Matthezus 
v. Peterson, 150 N.C. 134, 63 S.E. 721 ; Alexander v. Gallozoay, 
239 N.C. 554, 80 S.E. 2d, 369. 

And much more, a fortiori,  if the respondents have the right 
to challenge the validity of such a debt, they have the right to 
admit the validity of it. Such admission becomes material to the 
proceeding. And when solemnly made in pleading i t  should be 
effective. 

Indeed, as stated by this Court in Crave?. v. Spaugh,  supra, 
opinion by Barnhill, J., later C. J., " ' I t  is a fundamental prin- 
ciple of jurisprudence that  material facts or questions which 
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were in issue in a former action, and were there admitted or 
judicially determined, a re  conclusively settled by a judgment 
therein, and that  such facts or questions become r e s  judicata 
and may not again be litigated in a subsequent action between 
the same parties * * * regardless of the form the issue may take 
in the subsequent action.' 30 A.J. 920." And, continuing, i t  is 
said : "This rule prevails as  to matters essentially cpnnected with 
the subject matter of the litigation and necessarily implied in 
the final judgment, although no specific finding may have been 
made in reference thereto. If the record of the former trial 
shows that  the judgment could not have been rendered without 
deciding the particular matter, i t  shall be considered as  having 
settled that  matter as to all future actions between the parties. 
30 A.J. 929." 

The Court is not unmindful of the decisions in the cases of 
Latta v. Russ (1860), 53 N.C. 111 ; Azcstin v. Austin,  (1903), 
132 N.C. 262; 43 S.E. 827; 95 A.S.R., 637; 128 A.L.R. 472, a t  
527, anno. ; T ~ u s t  Co. v. Stone (1918), 176 N.C. 270, 97 S.E. 8;  I n  
re G o ~ h a m  (1919) 177 N.C. 271, 98 S.E. 717. But i t  is consid- 
ered that  they are  distinguishable in factual situations from 
tha t  in hand. 

111. The fifth question, stated by appellant as  involved on 
this appeal, is this:  "Did the court e r r  in failing to comply with 
G.S. 1-180 on the third issue relating to damages, and partic- 
ularly by failing to state any measure of damages, by failing to 
state the evidence as to each element of damage and by failing 
to apply the law to the evidence?" This question is founded 
upon assignments of error 69, 73 and 74, which are  based upon 
Exceptions 101, 106 and 107, respectively. 

A reading of the charge indicates that  this challenge to its 
correctness is properly directed. 

Since there must be a new trial, i t  is deemed inexpedient to 
launch upon any extended discourse on the subject to which this 
question relates. 

And, too, matters to which other questions raised and assign- 
ments of error entered relate may not then recur. Hence the 
opinion will not be unduly lengthened to no useful purpose. 
Nevertheless, let i t  be noted that  further rights of the parties in 
respect to defendant's pleas of estoppel are  reserved for con- 
sideration and determination by the court in the light of evi- 
dence to be adduced upon the new trial. 

For  errors pointed out there must be a 
New trial. 
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AIRCRAFT CO. V .  UNION. 

DOUGLAS AIRCRAFT COMPANY, INC., A CORPORATION V. LOCAL UN- 
ION 379 O F  T H E  INTERNATIONAL BROTHERHOOD O F  ELEC- 
TRICAL WORKERS (A. F. O F  L.) AND FLOYD HENDERSON, 
BUSINESS AGENT O F  LOCAL UNION 379 O F  I. B. E .  W. (A. F. 
O F  L.) ; AND INTERNATIONAL ASSOCIATION O F  BRIDGE, 
STRUCTURAL AND ORNAMENTAL WORKERS, LOCAL UNION 
No. 413 (A. F. O F  L.) AND J. E. McELDUFF,  BUSINESS AGENT 
O F  INTERNATIONAL ASSOCIATION O F  BRIDGE, STRUCTURAL 
AND ORNAMENTAL IRON WORKERS, LOCAL UNION NO. 413 
(A. F. O F  L.) 

(Filed 31 January ,  1958.) 

Master and Servant 2e- 
Employees or those seeking employment have the r ight  in this State  

to  picket in a n  orderly and peaceful manner the employer's place of 
business to secure the execution or  performance of a contract not 
prohibited by law. 

Same- 
Orderly and peaceful picketing in an industry affecting interstate 

commerce to  enforce the r ight  to collective bargaining is guaranteed 
by Federal statute. 29 USCA 157. 

Appeal and Error  50- 
I n  injunction proceedings, the findings of fact  made by the trial 

judge a re  not conclusive, but such findings a re  nevertheless presumed 
correct and will be so treated in the absence of a showing to  the  
contrary. 

Master and Servant § 2e- 
A firm awarded a contract by the Federal Government upon i ts  low 

bid is not a n  employee of the United States, but is an  independent 
contractor, and in the performance of the contract the United States  is 
not an  "employer" so a s  to render the Labor Management Relations 
Act inapplicable. 29 USCA 152(2) .  

Same- 
G.S. 95, art.  10, is valid and does not impair any constitutional 

rights of employees, and therefore picketing for  the purpose of forcing 
a n  employer to en~ploy only union labor is for an  unlawful purpose in 
this State.  G.S. 95-79. 

Same: Injunctions 4g- 

The power of courts of equity to  enjoin picketing is not limited to 
preventing violence or a breach of the peace, but extends also to those 
instances where the picketing is to accomplish a n  unlawful or forbidden 
purpose, and a n  order which prohibits picketing intended to consummate 
a criminal act impairs no constitutional right.  

Injunctions § 4g- 

Injunction will lie to inhibit a criminal act when the act invades 
civil and property r ights  and no other adequate remedy is available, 
notwithstanding tha t  the commission of the act would subject the per- 
petrator to  criminal prosecution or  make him liable for  damages in a n  
action in tort. 
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8. Constitutional Law § 1- 
Although the United States and the individual states each have 

areas in which they may exercise supreme legislative authority, Con- 
gress may permit state action in any  area in which the Federal 
authority is supreme. 

9. Constitutional Law 8 27: Master and Servant 3 2e- 
Problems growing out of labor-management relations which affect 

interstate commerce are  governed by Federal law, and a s tate  court 
may not issue a n  order a t  variance with Federal legislation as  inter- 
preted by the Supreme Court of the United States. 

10. Master and Servant 9 2e- 

In  a n  industry affecting interstate comrncrce within the purview of 
the Labor Management Relations Act, picketing by a labor union not cer- 
tified a s  a representative of the employees of such concern for  the pur- 
pose of forcing the employer to recognize or bargain with the union, is 
an unfair labor practice. 29 USCA 158(b). 

11. Courts 8 18- 
The National Labor Relations Board is empowered to prevent any 

person from engaging in any unfair labor practice affecting commerce 
which is  prohibited by the  Federal Labor Management Relations Act, 
and no authority is given any  s tate  bocrd or court in regard thereto, nor 
does the failure of the Board to act  invest the courts with power to 
act  in the premises. 

12. Same- 
Congress has expressly permitted action by the States, in the exer- 

cise of their discretion, to outlaw union or closed shop agreements in 
industries affecting commerce which are  not governed by the Railway 
Labor Act. 

13. Same- 
The National Labor Relations Board has no authority to enforce the 

laws of this State, even though such laws are  enacted pursuant to con- 
gressional authority and relate to matters over which Congress could 
exercise control. 

14. Same: Master and Servant Q 2e- 
Where orderly and peaceful picketing is for  the unlawful purpose of 

forcing an employer to breach our right to  work law, G.S. 95-79, 
and also constitutes an unfair labor practice within the purview of the 
Federal Labor Management Relations Act, our State courts have no 
authority to issue a restraining order enjoining such picketing, since 
under the Federal decisions the Federal law exclusively pre-empts the 
field and removes the matter  from the jurisdiction of the State courts. 

APPEAL by defendarits f rom Moo?-e (Dan  K.), J., 19 July 1957 
at Chambers, MECKLENBURG. 

On application of plaintiff, a temporary restraining order 
issued by Judge Huskins enjoining defendants f rom picketing 
or  interfering with plaintiff o r  its subcontractors. On the re- 
t u rn  day Judge Moore heard the evidence offered, made findings 
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of fact, and thereupon continued the restraining order until the 
final hearing on the issues raised by the pleadings. 

As a basis for  the restraining order the complaint alleged: 
Plaintiff, a Delaware corporation, has a place of business a t  
Charlotte where i t  is engaged in manufacturing guided missiles 
under a contract with the United States. Defendants are  unin- 
corporated labor organizations and authorized representatives 
thereof. Plaintiff's plant is located on a tract  containing 78 
acres which is completely surrounded by a chain-link fence. 
Many of the processes used by plaintiff and its subcontractors 
and the manufactured products produced by plaintiff are  classi- 
fied by the Government a s  secret and are  vital to the security 
of the United States. Plaintiff is responsible for safeguarding 
this information and the missiles and parts  thereof produced on 
its Charlotte property. To provide the required secrecy plaintiff 
controls all entrances and exits to its grounds and supervises the 
movement of personnel within the area. On said tract  are  build- 
ings occupied by other contractors performing work for  the 
Government incidental to plaintiff's work, but plaintiff has ex- 
clusive responsibility for and control of all entrances to and 
exits f rom the grounds for security purposes. The Corps of 
Engineers of the Army entered into a contract with Boyd & 
Goforth, Inc., a construction firm, for the erection of buildings 
on the 78-acre tract. This contract is intended to facilitate the 
construction of guided missiles. No dispute exists between Boyd 
& Goforth and its employees. Defendants established a picket 
line a t  all the gates and entrances to the land occupied by plain- 
tiff and its subcontractors. The picket lines carry signs or ban- 
ners inscribed "UNFAIR TO BUILDING TRADES" without identify- 
ing the person or corporation so accused. There is no labor dis- 
pute between plaintiff or its subcontractors and their employees, 
and said picketing is not predicated on any controversy between 
them; but the picketing is the result of a conspiracy intended 
to compel plaintiff to deny admittance to the grounds by non- 
union employees of Boyd & Goforth, thereby requiring Boyd & 
Goforth, a s  a condition to the performance of its contract with 
the Government, to confine its employment to members of de- 
fendant unions in violation of G.S. 95-78 e t  seq. As planned and 
anticipated by defendants, many of plaintiff's employees and 
many employees of its subcontractors have refused to cross the 
picket line established by defendants, and plaintiff has been 
hampered in the performance of its contract to supply the 
United States with guided missiles. Defendants had no legal 
right to picket plaintiff's property when no controversy existed 
between i t  and its employees. Defendant Henderson acknowl- 
edged this fact but stated that  he proposed to cause as  much 
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trouble as  possible to force Boyd & Goforth to employ union 
labor. 

Defendants filed an  answer admitting the relationship of the 
parties and plaintiff's contract with the United States. They de- 
nied the allegations as to the cause for picketing. They allege 
that  defendant unions had contracts with plaintiff for the per- 
formance of certain phases of the work done by plaintiff. They 
aver controversies arose between plaintiff and defendant unions 
with respect to these contracts, and the picketing was to force 
compliance by plaintiff with the provisions of the contracts be- 
tween plaintiff and defendant unions. They further allege that  
Boyd & Goforth were discriminating against defendant unions 
in that  i t  hired and employed nonunion members "for the sole 
reason that they were non-union, and did wrongfully and unlaw- 
fully encourage and influence the said employees not to join with 
defendant unions . . ." Defendants allege the picketing was 
peaceful, plaintiff was engaged in interstate commerce, and the 
National Labor Relations Board had exclusive jurisdiction of the 
controversy. 

At the time fixed for the return of the temporary order, de- 
fendants moved to dismiss for that  the court was without juris- 
diction. This motion, treated as a demurrer, was overruled. 
Thereupon the court heard evidence both parol and by affidavit. 

The court, on the evidence offered and the stipulations of the 
parties, found : (1 )  Plaintiff is an  industry or business engaged 
in commerce within the meaning of that term as used in the 
Labor Management Relations Act of 1947. (29 U.S.C.A. 141 et 
seq.) ; (2 )  the facts stated in the complaint are t rue;  (3)  there 
has been no mass picketing, and the picketing has been peaceful. 
It was on these findings that  the court continued the restraining 
order to the final hearing. Defendants excepted to the order and 
appealed. 

Bell ,  Brad ley ,  Gebhardt  & D e L a n e y  for plaintiff appellee. 
W i l l i a m  H.  Booe f o ~  d e f e n d a n t  appellants.  

RODMAN, J. Defendants state the question presented by the 
appeal thus: "Does the Labor Management Relations Act place 
exclusive primary jurisdiction in the National Labor Relations 
Board and the Federal Courts of a suit by an employer, engaged 
in an  activity affecting commerce within the contemplation of 
said act, for an injunction against peaceful picketing when the 
facts reasonably bring the controversy either within the section 
of the Act prohibiting such conduct or within the protective 
section of that  Act ?" 
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Defendants argue tha t  the courts of North Carolina a re  with- 
out jurisdiction to proceed in this action fo r  either of two rea- 
sons: (1) Defendants' conduct is unlawful and unfair, and be- 
cause of its unfairness the courts of North Carolina a re  without 
authority to suppress such conduct ; (2) defendants' conduct is  
lawful and the courts ought not to enjoin defendants from pur- 
suing their legal rights. 

It seems preferable first to consider and determine the validity 
of the second reason assigned. That  reason, based on good 
morals, is sound in law. If i t  is also supported by the facts, there 
will be no necessity of determining whether the courts are  de- 
prived of authority to prevent conduct which the Legislature, 
in the exercise of its power, has declared unlawful, and Congress 
has said is unfair. 

North Carolina has consistently recognized the rights of em- 
ployees or those seeking employment to orderly and peacefully 
picket a n  employer's place of business to secure the execution or 
performance of a contract not prohibited by law. S. v. Van Pelt, 
136 N.C. 633; Citizens Co. v. T2/pographical Union, 187 N.C. 42, 
121 S.E. 31;  Hudson v. R. R., 242 N.C. 650, 89 S.E. 2d 441. 

Such picketing to enforce the right to collective bargaining 
is, a s  to employees in a n  industry affecting interstate commerce, 
guaranteed by congressional statute, 29 U.S.C.A. 157. 

Defendants' answer asserts the picketing was orderly, peace- 
ful, and for  a lawful purpose, i.e., to compel compliance by plain- 
tiff with the provisions of a lawful contract between the parties. 
The court heard the evidence offered, both parol and by affidavit. 
I t  found that  the picketing was peaceful, but rejected the asser- 
tion that  i t  was for  a lawful purpose. To the contrary, the court 
found that  the picketing was intended to force plaintiff to com- 
mit a forbidden act. 

While the findings of fact made by the judge who heard the 
case a re  not conclusive; nevertheless, the presumption is that  
the findings so made a re  correct. Huskins v. Hospital, 238 N.C. 
357, 78 S.E. 2d 116; Clinard 71. LamSt?th, 234 N.C. 410, 67 S.E. 
2d 452; Branch v. Board of Education, 230 N.C. 505, 53 S.E. 2d 
455; Brown v. Candler, 236 N.C. 576, 73 S.E. 2d 550; Fremont 
v. Balcc~, 236 N.C. 253, 72 S.E. 2d 666; Banner v. Button Cor- 
poration, 209 N.C. 697, 184 S.E. 508. Our review of the evidence 
does not disclose anything which leads us to conclude that  the 
findings made by Judge Moore a re  in any manner incorrect. 
Hence, i t  follows that  defendants a re  not justified in seeking to  
have the restraining order dismissed because their conduct was 
a mere exercise of a legal right. 

We are, therefore, required to evaluate the other reason 
urged for  dismissal, viz.: Defendants a re  entitled to have the 
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order vacated because their conduct, a violation of the criminal 
laws of North Carolina, was also an  unfair labor practice as  
declared by the Congress of the United States. 

An examination of applicable statutes and the interpretation 
of these statutes by the court charged with the responsibility 
of making the interpretation is necessary to find a n  answer to 
the question defendants propound. 

Public policy has for many years required governmental needs 
to be supplied pursuant to contracts with low bidders ascer- 
tained by public advertisement. 10 U.S.C.A. Ch. 137, as  re- 
enacted 10 August 1956. North Carolina has for many years so 
provided. G.S. 143-129. Neither plaintiff nor Boyd & Goforth 
are  employees of the government. They a re  independent con- 
tractors entitled to exercise their judgment as  to the manner of 
performing their contracts. Hence we find no support for the 
assertion by plaintiff that  the exclusion of the United States in 
the definition of "employer" in the Labor Management Relations 
Act of 1947 (29 U.S.C.A. 152(2) ) makes that  Act inapplicable 
to this case. True the United States is affected by the strike, but 
that  is a mere incident. The strike, on the evidence, is intended 
to force plaintiff and Boyd & Goforth, who are  employers, to 
submit to the demands of defendants. 

Prior to 1947 orderly and peaceful picketing to induce an em- 
ployer to limit employment to union members violated no law 
of the State of North Carolina. I t  was but the exercise of a legal 
right. Public policy did not condemn a contract so obtained. S.  v. 
Van Pelt, s u p m ;  H u d s o n  u. R. R., supra.  

By Ch. 328, S.L. 1947, now Art. 10, Ch. 95, General Statutes, 
ratified 18 March 1947, the Legislature in emphatic language 
declared its public policy with respect to conditions incident to 
the right to employment. Sec. 2 of the Act (G.S. 95-79) pro- 
vides : 

"Any agreement or combination between any employer and 
any labor union or labor organization whereby persons not mem- 
bers of such union or organization shall be denied the right to 
work for said employer, or whereby such membership is made 
a condition of employment or continuation of employment by 
such employer, or whereby any such union or organization ac- 
quires an  employment monopoly in any enterprise, is hereby de- 
clared to be against public policy and an illegal combination or 
conspiracy in restraint of trade or commerce in the State of 
North Carolina." 

The Act was promptly attacked as  unconstitutional. This 
Court, by opinion filed 19 December 1947, held the Act a valid 
exercise of legislative authority. S. z.. W k i t a k e ~ ,  228 N.C. 352, 
45 S.E. 2d 860. In a companion case decided the same day it was 
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declared that  a violation of this statute was a crime punishable 
as a misdemeanor. S. v. Bishop,  228 N.C. 371, 45 S.E. 2d 858. 

The decision of this Court in the Whitaker case was appealed 
to the Supreme Court of the United States. I t  was there argued 
and considered with a similar case from Nebraska. The Supreme 
Court of the United States held that  the Legislature of North 
Carolina did not, by the enactment of the questioned statute, 
impair any constitutional r ight  and affirmed the judgment of 
this Court. Lincoln Fed.  L .  U .  v. No~flzzc~este?-n I .  & M., 335 U S .  
525, 93 L.Ed. 212. 

As pointed out above, orderly and peaceful picketing to obtain 
a lawful result is but the exercise of constitutional rights and 
cannot be prohibited; but when picketing, for a lawful purpose, 
is such as  to disturb the public peace, it can and has repeatedly 
been enjoined or otherwise punished. Wood T u m i n g  Co. v. W i g -  
gins,  247 N.C. 115 ; Citizens Co. v. Typographical U?tion, supra;  
S. v. Dalton, 168 N.C. 204, 85 S.E. 693; Youngdak l  v. R a i n f a i r ,  
decided 9 December 1957, 355 U.S. ........, 2 L.Ed. 2d 151; 78 
S.Ct. .... ; United A. A. & A. I .  W .  v. Vri.sconsin E m p .  Rel.  Bd., 351 
U.S. 266, 100 L.Ed. 1162, 76 S.Ct. 794; Al len-Bmdley  Local v. 
Wiscons in  E. Re1 Bd., 315 U.S. 740, 86 L.Ed. 1154. 

But the power of a court of equity to enjoin is not exhausted 
merely because violence is not present. If the threat  to destroy 
one's business by the picketing is to accomplish a n  unlawful 
and forbidden purpose, courts may enjoin unless forbidden by 
some controlling statute. Construct ion Co. v. Electrical W o r k e r s  
Union,  246 N.C. 481, is a n  affirmance of that  power a s  related 
to the statute here under consideration. 

Devin, J., (later C. J.), speaking in T?-ansit Co. v. Coach Co., 
228 N.C. 768, 47 S.E. 2d 297, said:  "W~*ongful acts, which may 
also be criminal, but which threaten injury to private property 
rights may invoke the aid of equity to prevent irreparable loss. 
The power of the courts to enjoin wrongful and injurious acts 
is not divested because such acts may also be in violation of the 
criminal law. 'Injunction will issue to inhibit a criminal act 
when the act invades civil or property rights and where there 
is no other adequate remedy available.' 43 C.J.S. 762; 28 A.J. 
339. Particularly is this so where a public service is involved." 

It is, we think, now authoritatively settled tha t  a n  order 
which prohibits picketing intended to consumn~ate a criminal 
act impairs no constitutional right. Iv temat iona l  Byotherhood 
v. V o g t ,  354 U.S. 284 1 L. Ed. 2d 1347, 77 S.Ct. 1166. 

The United States and the individual states each have areas 
in which they may exercise supreme legislative authority. Con- 
gress may, however, permit state action in any area in which 
its authority is supreme. 
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The problems growing out of labor-management relations 
which affect interstate commerce are  unquestionably in the field 
in which Congress has supreme authority. If the order issued 
in this case runs counter to congressional legislation a s  inter- 
preted by the Supreme Court of the United States i t  was, of 
course, improvidently issued. 

As noted, North Carolina's statute, G.S. 95, Art. 10, was 
enacted on 18 March 1947. On 23 June 1947 important amend- 
ments to then existing Federal labor statutes became effective. 
Asserted to be important to the decision in this case are  two pro- 
visions which were new to Federal labor policies. One amend- 
ment deals with unfair labor practices by labor organizations. 
The statute, 29 USCA 158, as  amended, provides: " (b) It shall 
be an  unfair labor practice for  a labor organization or its agents 
- . . . (4) to engage in, or to induce or encourage the em- 
ployees of any employer to engage in . . . concerted refusal in 
the course of their employment . . . to perform any services, 
where an  object thereof is:  . . . (B) forcing or requiring any 
other employer to recognize or bargain with a labor organiza- 
tion as  the representative of his employees unless such labor 
organization has been certified as  the representative of such 
employees under the provisions of section 159 of this title." 

The other amendment here important gave the states the right 
to prohibit union or closed shops even in those industries which 
affected commerce. 29 USCA 164(b) : "Nothing in this sub- 
chapter shall be construed as  authorizing the execution or appli- 
cation of agreements requiring membership in a labor organiza- 
tion as  a condition of employment in any State or  Territory in 
which such execution or application is  prohibited by State or 
Territorial law." 

On the facts found or admitted the defendants engaged in a n  
unfair labor practice. The National Labor Relations Board is, 
by 29 USCA 160(a) ,  empowered "to prevent any person from 
engaging in any unfair labor practice (listed in section 158 of 
this title) affecting commerce." No authority is given a state 
board or state court to "prevent any person from engaging in 
any unfair labor practice." The mere fact that  the body author- 
ized by Congress to prevent unfair labor practices declines to 
exercise its jurisdiction does not invest the courts with the 
power to act. That  has been authoritatively settled by the recent 
decisions of the Supreme Court of the United States. G ~ L S S  v. 
Utah L.R.B., 353 U.S. 1, 1 L.Ed. 2d 601, 77 S.Ct. 598; Amal- 
gamated Meat Czctters v. Fairlawn Meats, 353 U.S. 20, 1 L . E ~ .  
2d 613,77 S.Ct. 604 ; San Diego Bldg. Trades Council v. Garmon, 
1 L.Ed. 2d 618. These cases do not, however, seem to be con- 
clusive of the problem presented to us. Mr. Chief Justice War- 
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ren, in the Guss case, said: "Since i t  was first enacted in 1935, 
the National Labor Relations Act has empowered the National 
Labor Relations Board 'to prevent any person from engaging in 
any unfair labor practice . . . affecting commerce.' By this 
language and by the definition of affecting commerce elsewhere 
in the Act Congress meant to reach to the full extent of its 
power under the commerce clause." 

But Congress has definitely and specifically said tha t  the 
States might, in the exercise of their discretion, outlaw union 
or closed shop agreements in industries affecting commerce. 
Did Congress intend to deny to a State the power to enforce a 
law which i t  permitted that  State to enact? I t  is suggested that  
the State may effectively enforce its valid law by criminal process 
and the individual damaged by the wrongful conduct may have 
his remedy by a n  action in tort. See United Constr. W. v. Labur- 
num Constr. Corp., 347 U.S. 656, 98 L.Ed. 1025, 74 S.Ct. 833; 
San  Diego Building Trades 11. Garmon, supra (a t  p. 620). 

Congress, in its discretion, has drawn a distinction between 
differing instrumentalities affecting commerce. Employees of 
rail carriers may insist on the union shop, notwithstanding a 
State statute to the contrary. The paramount Federal statute 
so provides. 45 USCA 152. The distinction between employees 
of railways and employees in other businesses affecting com- 
merce where the question of union shop was involved was noted 
in Hudson v. R.R., supra. It was there held that  the union 
shop contract was, because of the Federal statute, permissible 
and valid. Writing on the same question, Mr. Justice Douglas, 
in Railway Employes' Dept. A. F. L. 71. Hanson, 351 U.S. 225, 
100 L.Ed. 1112, said: "The union shop provision of the Railway 
Labor Act is only permissive. Congress has not compelled nor 
required carriers and employees to enter into union shop agree- 
ments. The Supreme Court of Nebraska nevertheless took the 
view that  justiciable questions under the Fi rs t  and Fifth Amend- 
ments were presented since Congress, by the union shop pro- 
vision of the Railway Labor Act, sought to strike down incon- 
sistent laws in 17 States. (citing cases) The Supreme Court of 
Nebraska said, 'Such action on the part  of Congress is a neces- 
sary part  of every union shop contract entered into on the rail- 
roads a s  f a r  as  these 17 States are  concerned for without i t  
such contracts could not be enforced therein.' . . . We agree with 
that  view." Thus it appears that  except for the amendment to 
the Railway Labor Act of 1951, any State could prohibit con- 
duct such as  defendants engaged in. Algoma P. & V. Co. 2..  
Wisconsin Ernp. IZel. Bd., 336 U.S. 301, 93 L.Ed. 691. 

The National Labor Relations Board has no authority to en- 
force the laws of North Carolina even though the laws a re  
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enacted pursuant to congressional authority and relate to mat- 
ters  over which Congress could exercise control. I ts  authority 
is limited to enforcement of Federal laws. I t  seems patent to 
us that  Congress did not intend to authorize a State to enact a 
statute and a t  the same moment prohibit i t  from enforcing the 
statute. 

Restraining orders are  not the only remedies available to 
compel obedience to a valid statute. Criminal process and tort  
actions for  damages are  also constantly used for  this purpose. 

A Pennsylvania statute declares: "It shall be a n  unfair labor 
practice fo r  an  employer- . . . By discrimination in regard to 
hire or tenure of employment, or any term or condition of em- 
ployment to encourage or discourage membership in any labor 
organization." That is also the language of the Federal statute, 
29 USCA 158 ( 3 ) .  The Pennsylvania statute likewise parallels 
the provisions of subsection (b )  (2) of section 158 of the Fed- 
eral statute. The Teamsters, Chauffeurs and Helpers A. F. L. 
picketed Garner to force him, as  an  employer, to violate the 
Pennsylvania statute. A lower court in Pennsylvania enjoined 
the picketing, which was peaceful. The Supreme Court of 
Pennsylvania reversed on the grounds that  the field had been 
pre-empted by Congress. Garner v. Teamsters ,  Chauffetcrs and 
Helpers, Etc., 94 A. 2d 893. The Supreme Court of the United 
States affirmed the decision, 346 U.S. 485, 98 L.Ed. 228, 74 
S.Ct. 161. I t  will be noted that  the statute there dealt with 
was not one exp~ess ly  authorized by Congress but dealt with the 
same subject and in the identical language used by Congress. 
Mr. Justice Jackson, in affirming, said: "But when two separate 
remedies a re  brought to bear on the same activity, a conflict is 
imminent. I t  must be remembered that  petitioners' state remedy 
was a suit for  a n  injunction prohibiting the picketing. The 
federal Board, if it should find a violation of the national Labor 
Management Relations Act, would issue a cease-and-desist order 
and perhaps obtain a temporary injunction to preserve the 
status quo. Or if i t  found no violation, i t  would dismiss the 
complaint, thereby sanctioning the picketing. To avoid facing 
a conflict between the state and federal remedies, we would have 
to assume either that  both authorities will always agree as to 
whether the picketing should continue, or that  the State's tempo- 
rary  injunction will be dissolved as  soon as  the federal Board 
acts. But experience gives no assurance of either alternative, 
and there is no indication that  the statute left i t  open for  such 
conflicts to arise. . . . Of course, Congress, in enacting such 
legislation a s  we have here, can save alternative or supplemental 
state remedies by express terms, or by some clear implication, 
if it sees fit." 
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The Garner decision was followed in the spring of 1955 by 
Weber  v. Anheuser-Busch, Inc., 348 'U.S. 468, 99 L.Ed. 546, 75 
S.Ct. 480. The Supreme Court reversed the Missouri Courts 
which had issued a restraining order enjoining picketing in  
violation of section 158(b) (4) (D)  and in violation of Missouri's 
restraint-of-trade statute. See also J. J. N e w b e w y  Co. v. Retail 
Clerks International Ass'n., 298 P. 2d 375, reversed, 352 U.S. 
987, 1 L.Ed. 2d 367, 77 S.Ct. 386. 

Neither the Garner case nor the Weber case dealt specifically 
with a n  act  declared by Congress to be a n  unfair labor practice, 
and by a State law authorized by Congress, also defined a s  
unlawful. 

The question of the right of a State to enjoin conduct violative 
of State law authorized by Congress was directly presented to 
the Supreme Court of Tennessee in the case of Farnszuorth & 
Chambers Co. v. Local Union 429, Etc., 299 S.W. 2d 8. The 
decision was announced 8 February 1957. Justice Prewitt  
stated the question for  determination thus:  "The demurrers 
filed to the original and supplemental bill raises one issue, tha t  
is, whether the Courts of Tennessee have the power to enforce 
the right to work law, T.C.A. Sec. 50-208, or whether i t  was the 
intention of Congress in the enactment of the Labor Manage- 
ment Act, Taft-Hartley Law, 29 U.S.C.A. Sec. 141 et seq., to so 
exclusively pre-empt the field of Labor Management Relations in 
interstate commerce as  to remove the matter  from the jurisdic- 
tion of the State Courts." After reviewing various decisions of 
the Supreme Court of the United States, including Weber  v. 
Anheuser-Bzisch, Inc., supra,, the Tennessee Court reached the 
conclusion tha t  power remained in State courts to enforce its 
so-called right to work statute. 

On 27 May 1957 the Supreme Court of the United States 
reversed the Supreme Court of Tennessee. I t  merely said: "The 
petition for writ  of cevtiora?.i is granted and the judgment of 
the Supreme Court of Tennessee is reversed. Webey v. A n -  
heuser-Busch, Inc., 348 U.S. 468, 99 L.Ed. 546, 75 S.Ct. 480; 
Garner v. Teamsters, etc. Union, 346 U.S. 485, 98 L.Ed. 228, 
74 S.Ct. 161." 

We can draw no distinction between the facts in the Farns- 
worth case and the facts found by Judge Moore. The Court 
having final authority to ascertain congressional intent has 
declared the law. Upon that  declaration of the law, the Superior 
Court was without authority to issue the restraining order. The 
judgment appealed from is 

Reversed. 
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J. J. ARMENTROUT, ADMINISTRATOR OF SARA JANE YOW HUGHES, 
DECEASED v. W. K. HUGHES. 

(Filed 31 January,  1958.) 

1. Death § 3- 

Right of action for wrongful death did not exist a t  common law, 
but is  purely statutory, and our statute does not provide for the 
recovery of punitive damages 01. nominal damages, but limits recovery 
to the pecuniary loss resulting from the death. 

2. Death § 7- 
Where, in a n  action for  wrongful death, defendant admits he wrong- 

fully killed deceased, and the sole issue submitted is the issue of 
damages, plaintiff's contention tha t  he is entitled to nominal damages 
a t  least which would entitle him to costs, G.S. 6-1, is untenable, and 
the court's charge limiting recovery to the pecuniary loss resulting 
from the death is without error. 

3. Same- 
In an action for  wronyful death, the court properly excludes evi- 

dence which might excite the allowance of punitive damages, but 
which has no relevancy to the question of any pecuniary loss resulting 
from intestate's death. 

4. Same- 
The inventory of the estate of the decedent is not competent in a n  

action for  wrongful death when the inventory does not tend to estab- 
lish any earning capacity of decedent a t  the time of his death. 

PARKER, J., dissenting. 

APPEAL by plaintiff from G l u y n ,  J., February 1957 Civil Term 
of RANDOLPH. 

Plaintiff seeks damages for the wrongful death of his intes- 
tate, defendant's wife, assaulted and killed by defendant. The 
complaint alleges deceased was 80 years of age, in good health, 
with a life expectancy in excess of five years. 

Defendant admitted the killing, his conviction for murder, 
and prison sentence. He denied the deceased had any earning 
capacity. This issue was submitted to the jury: "What amount, 
if any, is plaintiff entitled to recover of the defendant?" The 
jury answered: "None." Judgment was signed adjudging that  
plaintiff recover nothing of defendant, and that  costs be taxed 
to plaintiff. Plaintiff excepted and appealed. 

Mil ler  & B e c k  f o r  p la int i f f  appel lant .  
Mose?- & Moser  f o r  d e f e n d a n t  appellee. 

RODMAN, J. The assignments of error raise questions as  to 
the competency of evidence, the accuracy and propriety of the 
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charge, and the adjudication that  plaintiff take nothing when, as  
a matter of law, he was, on the admissions made in the pleadings, 
entitled to a t  least nominal damages which would entitle him to 
costs. G.S. 6-1. 

Basic to a decision of each assignment of error is the correct 
interpretation of our statute permitting recovery of damages 
for the wrongful death of another. 

English common law, adopted as  the law of our State, gave 
no right of action for damages for tortious killing of a human 
being. H i n m n t  v. P o w e ~  Co., 189 N.C. 120, 126 S.E. 307. 
England, in 1846, authorized recoveries in such cases by the 
statute known as  "Lord Campbell's Act." 

Our Legislature, eight years later, enacted a statute modeled 
on the English statute, c. 39, Laws 1854, R.C. c. 1, s. 9 and 10. 
The statute then enacted is now, without material change, in- 
corporated in our laws as  G.S. 28-173. 174. The statute by ex- 
press language limits recovery to "such damages as  a re  a fa i r  
and just compensation for  the pecuniary injury resulting from 
such death." I t  does not provide for  the assessment of punitive 
damages, nor the allowance of nominal damages in the absence 
of pecuniary loss. 

The English statute was interpreted by the Courts of Ex- 
chequer in D u c k a u o ~ t h  v. Johnson,  decided 4 June 1859, 4 H & N 
653, 157 Eng. Rep. 997. The case turned on the provision of 
the statute dealing with the amount of damages which could be 
recovered. Pollock, C.B., said: "My opinion is that, looking a t  
the act of parliament, if there was no damage the action is not 
maintainable. I t  appears to me that  it was intended by the Act 
to give compensation for damage sustained, and not to enable 
persons to sue in  respect of some imaginary damage, and so 
punish those who are  guilty of negligence by making them pay 
costs." W a t s o n ,  B., said: " I  am also of opinion that  the rule 
ought to be discharged. On one par t  of the case I have no 
doubt, namely, that  no action can be maintained under the 9 
& 10 Vict. c. 93, unless the plaintiff proves actual damage. I 
am clearly of opinion that  negligence alone, without damage, 
does not create a cause of action." 

This interpretation has been adhered to by the English courts. 
D u  Parcq, L.J., in 1941, said:  "If they bring an action and 
prove no loss, actual or prospective, the defendant is entitled to 
the verdict: see Dzrckwo?*th zq. Johvson." Yella?zd 27. Powell 
D u f f ~ v n  Associated Collie?.ies, Ld., 1 K.B. 519. 

Our statute has from its passage been interpreted to accord 
with the interpretation given by the English courts to Lord 
Campbell's Act. 
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In 1867, Reade, J., said in Collier v. Arrington, 61 N.C. 356: 
"The reason why, a t  common law, an  action against a trespasser 
died with the person was, that  i t  was not so much a n  action for 
pecuniary loss, a s  i t  was for a solutium for the wounded feelings 
of the plaintiff, and for the punishment of the defendant. But 
the plaintiff could not be solaced, nor the defendant punished 
after  death. But our statute, which gives an  action to the repre- 
sentative of a deceased party, who was injured or slain by a 
trespasser, confines the recovery to the amount of pecuniary 
injury. I t  does not contemplate solatiurn for  the plaintiff, nor 
punishment for the defendant. I t  is therefore in the nature of 
pecuniary demand, the only question being; how much has the 
plaintiff lost by the death of the person injured?" 

Speaking in 1872, Justice Reade said, in Kesler v .  Smith, 66 
N.C. 154: "The English statute (9-10 Vict. ch. 93) is sub- 
stantially the same as ours. I t  is not precisely as  definite as  
ours as  to the rule of damages, inasmuch as  our statute specifies 
"pecuniary injury," whereas the English statute also makes i t  
the duty of the jury to apportion the damages among the bene- 
ficiaries, which ours does not. 

"Although the English statute omits peczcniary, yet the rule 
of damages which the courts have laid down is 'the reasonable 
expectation of pecuniary advantage from the continuance of 
the life of the deceased.' We have carefully examined the Eng- 
lish cases, and although the rule is not laid down in all of them 
in precisely these words, yet in substance it is ; and the yule may 
now be said to be settled as  above." 

Devin, C. J., speaking in Lamrn v. Lo?%achets, 235 N.C. 728, 
71 S.E. 2d 49, said: "So that  the action for wrongful death 
exists only by virtue of this statute and the statutory provision 
must govern not only the right of action but also the rule for 
determining the basis and extent of recovery of damages there- 
for." See also R~issell 7). Strantboat Co., 126 N.C. 961; Gray v .  
Little, 127 N.C. 304; Cal.ter a. R.R., 139 N.C. 499; Poe v. R.R., 
141 N.C. 525; Speight v .  R.R., 161 N.C. 80, 76 S.E. 684; Joztrni- 
gun 2'. Ice Co., 233 N.C. 180, 63 S.E. 2d 183; Caudle a. R.R., 242 
N.C. 466, 88 S.E. 2d 138; Tiffany's Death by Wrongful Act (2nd 
ed.) s. 180. 

We are  aware of the divergent views held by courts of other 
states: some accord with our view and permit recovery only 
for pecuniary loss; others treat  the act as vindicating a right 
and, by way of punishment, require the assessment of nominal 
damages. We adhere to the interpretation consistently accorded 
our statute. 
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Since plaintiff is not, a s  a matter of law, entitled to nominal 
damages, i t  follows that  his exception and assignment of error 
to the judgment itself is without merit. 

The court charged the jury:  "If the plaintiff is entitled to 
recover a t  all, this is the formula and this is the standard by 
which you would measure any damages which the plaintiff is 
entitled to recover, and i t  would be your duty to award the plain- 
tiff such amount and only such amount as  the plaintiff has satis- 
fied you from the evidence and by the greater weight thereof 
that  he is entitled to recover according to this measurement . . ." 

The court follows the quoted portion of his charge by a state- 
ment of the rule to which no exception is taken. 

Plaintiff excepted the portion of the charge as  quoted. The 
exception is without merit. The accuracy of the rule by which 
to measure is not challenged. The portion of the charge quoted 
is not a n  expression of opinion prohibited by statute. I t  is a 
correct statement of the law imposing on the jury the duty of 
determining from the evidence the pecuniary loss, if any, sus- 
tained. 

The exceptions to the exclusion of evidence are  likewise with- 
out merit. A description and interpretation of pictures of plain- 
tiff's intestate, taken a t  a funeral home after  she had been 
murdered, could not possibly have helped the jury in finding 
an answer to the question submitted to them but could have 
easily persuaded the jury to award punitive damages. Nor does 
an  inventory of the estate, which merely shows that  deceased 
owned a farm, had household effects, and money deposited with 
a building and loan association, without explanation of when or  
how she acquired these assets, assist the jury in answering the 
question propounded. C o o p e ~  v. R.R., 140 N.C. 209. The in- 
ventory was admitted in Hanks v. R.R., 230 N.C. 179, 52 S.E. 
2d 717, because i t  showed a claim for salary owing, thus tend- 
ing to establish an  existing earning capacity. The inventory 
here offered gave no indication whatsoever of any earning 
capacity. 

No Error.  

PARKER, J., dissenting. This is an  action to recover damages 
for death by wrongful act. The defendant. in his answer ad- 
mitted that  he unlawfully killed plaintiff's intestate, that  he 
pleaded guilty to second degree murder in the killing of plain- 
tiff's intestate, and is now serving a sentence in the State Prison 
for such murder. 

The judgment of the Court recites that "the parties, by their 
counsel of record, stipulated and agreed that  the following issue 
only be submitted to the jury:  What amount, if any, is the plain- 
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tiff entitled to recover of the defendant?" The jury answered 
the issue None. 

Plaintiff assigns as  error a par t  of the charge which in effect 
instructed the jury that  plaintiff under the admitted facts here 
could not recover a t  least nominal damages. 

The right of action to recover damages for  death caused by 
wrongful act  was first given in England in 1846 by the statute 
known as  Lord Campbell's Act. Thereafter, statutes providing a 
remedy for such wrongful act causing death in one form or 
another were enacted in all, or practically all, of the states of 
this nation, as  well as  by the U. S. Congress, and the remedy 
has also been made available in the Philippine Islands and in 
Hawaii. 25 C.J.S., Death, Sec. 14. 

This is written in 25 C.J.S., Death, Sec. 96: "According to 
the general current of American authority, where i t  appears 
in a statutory action for death that  the death was caused by de- 
fendant's negligence, nominal damages may be recovered, al- 
though no actual pecuniary damage has been shown, but in some 
states the rule is otherwise." 

These cases hold that  nominal damages are  recoverable in 
a n  action for  wrongful death, even though no actual pecuniary 
damage be sustained, or  none proved. Battany v. Wall, 232 
Mass. 138, 122 N.E. 168; Young v. Columbus & G. Ry. Co., 165 
Miss. 287, 147 So. 342; Rice v. E?.ie R. Co., 271 Pa. 180, 114 A. 
640; Yellow Cab Co. v. Maloaf, 3 Tenn. App. 11;  Johnson v. 
McKnight, 313 111. App. 260, 39 N.E. 2d 700; Chapman v. Gulf 
M. & 0. R. Co., 337 Ill. App. 611, 86 N.E. 2d 552; Stroud v. 
Masek, (Supreme Court of Missouri, Division No. 2 ) ,  262 S.W. 
2d 47, 51; Twon  v. J. &: L. Const. Co., 8 N.J. 543, 86 A. 2d 192, 
200; Swif t  & Co. v. Johnson, (C.C.A. Bth), 138 F. 867, 1 L.R.A. 
(N.S.) 1161; Atchison, T. & S. F'. R. Co. v. Webe?., 33 Kan. 543, 
551, 6 P. 877, 52 Am. Rep. 543; Coal Co. v. Limb, 47 Kan. 469, 
471, 28 P. 181; Jacksonville Electlic Co. v. Bowden, 54 Fla. 461, 
45 So. 755, 15 L.R.A. (N.S.) 451; Johnston v. Cleveland & T. 
R. Co., 7 Ohio St. 336, 70 Am. Dec. 75;  F o ~ d y c e  v. McCants, 51 
Ark. 509, 11 S.W. 694, 4 L.R.A. 296, 14 Am. St. Rep. 69;  Arne?*- 
icatz R. Co. of Pzceqfo Rico v. Santiago, C.C.A. Puerto Rico, 9 F. 
2d 753; I n  re  California Nav. & Imp. Co. 110 Fed. 670; Central 
of Geo7.gia R. Co. v. Alexamle?., 144 Ala. 257, 40 So. 424; Ala- 
bama Mine?-a1 R. Co. v. Jones, 121 Ala. 113, 25 So. 814; Burk 
v. Awata  & M. R.R. Co., 125 Cal. 364, 57 P. 1065, 73 Am. St. 
Rep. 52;  S.A.L.R. Co. v. Moseley, 60 Fla. 186, 53 So. 718; Rhoads 
v. Chicago & A. R. Co., 227 Ill. 328, 81 N.E. 371, 11 L.R.A. 
(N.S.) 623, 10 Ann. Cas. 111 (Rehearing Denied 6 June 1907) ; 
G ~ a c e  & Hyde Co. v. S t ~ o n g ,  224 Ill. 630, 79 N.E. 967; North 
Chicago St. R. Co. v. Bqaodie, 156 Ill. 317, 40 N.E. 942; Korrady 
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v. Lake S l ~ o r e  & M. S. Ry. Co., 131 Ind. 261, 29 N.E. 1069; 
Mulchahey v. Washburn Car Wheel Co., 145 Mass. 281, 14 N.E. 
106, 1 Am. St. Rep. 458; Carter v. Wabash R. Co., 193 Mo. App. 
223, 182 S.W. 1061; Morgan v. Oronogo Circle Mining Co., 160 
Mo. App. 99,141 S.W. 735 ; Birkett v. Knickerbocker Ice Co., 110 
N.Y. 504, 18 N.E. 108; Ihl v. Forty-Second Sf., Etc., Ferry  R.R. 
Co., 47 N.Y. 317, 7 Am. Rep. 450; I n  r e  Ray's Will, 208 Misc. 
617, 143 N.Y.S. 2d 447. See also 25 C.J.S., Damages, Sec. 10, p. 
468; 15 Am. Jur., Damages, Secs. 6 and 8. 

There is contrary authority in England, Duckworth v. John- 
son, 4 H. & N. 653, 157 English Reports, Full Reprint, 997; 
Franklin v. South Eastern R. Co., 3 H. & N. 211, 157 English 
Reports, Full Reprint, 448, 8 E.R.C. 419; Boulter v. Webster, 
11 L. T. Rep. N.S. 598; and apparently in Canada, 17 C.J., 
Death, p. 1322, Note 57;  and in the following States of the 
United States: H w s f  v. Detroit City R. Co., 84 Mich. 539, 48 
N.W. 44; Van E w n t  v. Cincinnati R. Co., 78 Mich. 530, 44 N.W. 
321; Coopel- 1 1 .  Lake Shore, Etc., R. Co., 66 Mich. 261, 33 N.W. 
306, 11 Am. St. Rep. 482; McGozun v. International, Etc., R. Co., 
85 Tex. 289, 20 S.W. 80;  Laxelle v. Newfane, 70 Vt. 440, 41 A. 
511; Woodcock's r l d m ' ~ .  v. Hallock, 98 Vt. 284, 127 A. 380; 
Rcgan 2). Chicago, Etc., R. Co., 51 Wis. 599, 8 N.W. 292. 

This Court said in Hicks v. Love and Bruton v. Love, 201 N.C. 
773, 161 S.E. 394: "It is finally insisted that  there is no 
evidence that  justified the recovery of damages, and that  the 
judge should have told the jury that  the plaintiff could recover 
only a nominal amount. This position seems to be based on the 
theory that  there is no direct evidence of the earning capacity 
of the deceased or of his net income. Direct evidence is not 
essential. More than nominal damages are  recoverable for the 
negligent killing of an  infant without direct evidence of the 
pecuniary damage other than sex, age, and health. Russell v. 
Steamboat Co., 126 N.C. 961; Davis 2:. R.R. 136 N.C. 115. In the 
present case the recovery cannot be restricted to nominal 
damages." 

In my opinion, this Court in the above case, and in Russell 
7'. Steamboat Co., 126 N.C. 961, 36 S.E. 191, has set itself on 
record that  nominal damages a t  least can be recovered in a n  
action for wrongful death in North Carolina, which is in line 
with the general current of American authority. The majority 
opinion quotes from Collier u .  Arrington, 61 N.C. 356; Kesler 
2). Smith, 66 N.C. 154; and Lamm v. Lorbacher, 235 N.C. 728, 
71 S.E. 2d 49. Those cases discuss the rule as to the recovery 
of actual damages in such cases. They, and neither of them, 
consider or mention the recovery of nominal damages in such 
cases. Nothing said in any of them militates, in my opinion, 
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against what this Court said in Hicks v .  Love and Bruton v. 
Love as  to the recovery of nominal damages in cases of wrongful 
death. 

This Court said in Haimton u. Greylzound Corp., 220 N.C. 642, 
644, 18 S.E. 2d 166: "Nominal damages, consisting of some 
trifling amount, are  those recoverable where some legal right 
has been invaded but no actual loss or substantial injury has 
been sustained. Nominal damages are  awarded in recognition 
of the right and of the technical injury resulting from its vio- 
lation." 

In Bond v. Hilton, 47 N.C. 149, Nash,  C.J., in a full dis- 
cussion of nominal damages, wrote a scholarly and illuminating 
opinion for the Court, which I quote i n  extcnso: 

"Wherever there is a breach of an  agreement, or  the in- 
vasion of a right, the law infers some damage, and if no 
evidence is given of any particular amount of loss i t  gives 
nominal damages hy way of declaring the right, upon the 
maxim, uhi  jus ihi wtncdium. In Ashby  v .  Whi te ,  1 Salk., 
19, Lord Holt declared that  'every injury imports a damage, 
though i t  does not cost the party a farthing.' This principle 
has been applied to a variety of cases where the plaintiff's 
recovery is in damages ; thus, in a n  action for words spoken, 
where no actual damage has been sustained; so, a trespass 
to the person or to realty. A remarkable case as  exemplify- 
ing this doctrine is tha t  of l'nlylor c. H e n n i k e ~ ,  12 A. & E., 
488. There the action is in 'case,' brought by a tenant 
against his landlord for illegally distraining for more rent 
than was due;  It appearing that  the proceeds of the sale 
were insufficient to satisfy the rent actually in arrear,  the 
jury found a verdict for one shilling; a motion was made 
on the part  of the defendant for  a nonsuit, which was 
denied. D e n m a n ,  Chici' Jus t ice ,  said: 'There was a wrong- 
ful act of the defendant, and though by reason of the nature 
of the goods taken falling short of the actual rent clue no 
real damage was sustained, yet there was a lcgcrl damage 
and cause of action, for which the plaintiff was entitled to 
a verdict.' In Luflin 1 1 .  I17i21ard, 16 Pick., 64, a sheriff had 
neglected to return an  execution; the action was in 'case,' 
and the Court declared that though there was no actual dam- 
ages proved, where there is a neglect of duty the law pre- 
sumes damages, and the plaintiff was entitled to a verdict 
for  nominal damages. In Whitt imore 21. Cutter ,  1 Gal., 429, 
Just ice  S t o q  says: 'We are  of opinion that  where the law 
gives an  action for a particular act, the doing that  act 
imports itself a damage to the par ty ;  every violation of a 
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right imports some damage, and if none other be proved, 
the law allows a nominal damage.' The rule that  the in- 
vasion of a right gives, in all cases, a claim to nominal 
damages applies equally to matters of contract; thus, in a n  
action brought against a banker for refusing payment of 
a check, although in funds, no actual damage being shown, 
the Court of King's Bench decided that  the plaintiff was 
entitled to nominal damages; Marxetti v. Williams, 1 B. 
& A., 415. See Sedgwick Dam., 46. In  every contract im- 
plying a duty to be performed, the neglect of that  duty 
gives, in law, a cause of action to the opposite party, under 
the maxim ubi jus i B i  remedium; and where the law gives 
an  action i t  gives damages for the violated right, and if no 
actual damage be shown, then the plaintiff is entitled to 
nominal damages." 

The recovery of nominal damages entitles the plaintiff to have 
the costs taxed against the defendant. Nominal damages have 
been described as "a peg on which to hang costs." Hutton v. 
Cook, 173 N.C. 496, 92 S.E. 355; 25 C.J.S., Damages, Sec. 5. 

Upon the facts admitted in the defendant's answer, and upon 
the stipulation of the parties that  only one issue, that  of dam- 
ages, should be submitted to the jury, the law infers some dam- 
age by the defendant to the plaintiff, and the judge, in my 
opinion, should have charged the jury that  they should, a t  the 
least, award plaintiff nominal damages. In  failing to do so, he 
deprived the plaintiff of a substantial right, because a recovery 
of nominal damages would have carried the costs against the 
defendant. The judgment taxes the plaintiff with the costs. 

I am aware of Wolfe v. Montgomery Ward & Co., 211 N.C. 
295, 189 S.E. 772, the headnote of which in our Reports reads: 
"Where the jury finds that  plaintiff was slandered but does not 
award damages, the failure of the court to instruct the jury 
that  an affirmative answer to the issue entitles plaintiff to 
nominal damages a t  least does not entitle plaintiff to a new 
trial, but the judgment must be modified to adjudge nominal 
costs, C.S., 1241 (4) ,  and affirmed, since the item of costs i s  
too small to justify a new trial." The modification of the judg- 
ment in that  case so as  to tax nominal costs against the defend- 
an t  was based upon C.S., 1241 ( 4 ) ,  now G.S. 6-18 ( 4 ) ,  which 
reads: "In an action for  . . . slander . . . , if the plaintiff re- 
covers less than fifty dollars damages, he shall recover no more 
costs than damages." In that  case by virtue of the statute the 
recovery of costs would be trifling. In Coizoon v. Cooper, 186 
N.C. 26, 118 S.E. 834, cited as an authority in the Wolfe case, 
the court reduced the verdict in the amount of 95 cents. 
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I have known several cases where the costs taxed against 
the losing party amounted to as much as  one thousand dollars. 
Tichborne v. Lushington was, perhaps, the greatest ejectment 
suit ever tried in an English-speaking Court, and came on to be 
heard on 10 May 1871 a t  Westminster before Sir W. Bovill, Lord 
Chief Justice of the Court of Common Pleas. A brilliant ar ray 
of barristers were employed, and witnesses came from the four 
quarters of the earth. Sir John Coleridge, afterwards Lord Chief 
Justice of England, led for the defense. On a cold February day 
he closed his speech for the defendant-a speech that  lasted for 
twenty-five sittings of the Court, and was the longest speech ever 
made in a British court of law-with one of the most impressive 
perorations ever delivered by an  English barrister. It cost the 
Tichborne estate over 96,000 pounds to defend the case. Mac- 
Gregor's "The Tichborne Imposter," p. 169. When the ejectment 
suit ended unfavorably to the plaintiff, who was known as the 
claimant, he was indicted for perjury, convicted and sentenced 
to imprisonment. The Queex 11. Thomas Castro, otherwise 
Arthur Orton, otherwise Sir Roger Charles Doughty Tichborne, 
Baronet, (1874) L.R., 9 Q.B. 350; same case in the House of 
Lords, (1881) L.R., 6 App. Cas. 229. The criminal trial began on 
23 April 1873, and ended on 28 February 1874. It was the longest 
criminal trial in the history of the English law courts. Again wit- 
nesses came from the ends of the earth. Dr. Edward Vaughan 
Kenealy, barrister for the defendant, spoke for 21 days. Sir 
Henry Hawkins, one of the ablest barristers in the long history of 
the English Bar and afterwards a famous judge, who led for the 
Crown, spoke for some 12 days. The eminent Lord Chief Justice, 
Sir Alexander Cockbum, presiding-formerly a top flight bar- 
rister-, occupied 20 days in summing up the case for the jury. 
Mellor and Lush, J J., who sat  with the Lord Chief Justice, had 
full right to dissent from anything the Lord Chief Justice said, 
but did not, both agreeing with his summing up in its entirety. 
The summing up of the Lord Chief Justice was widely ac- 
claimed by Bench and Bar. The cost of the criminal trial to 
England was 55,315 pounds. MacGregor's "The Tichborne 
Imposter," p. 188. I have mentioned the Tichborne cases to 
show that  court costs may a t  times be enormous, and that the 
taxing of costs is a substantial right. I know of one case to 
settle a boundary line dispute involving a few acres of swamp 
land, when on the fourth and final jury trial in the Superior 
Court the real contest was not to win the land, but who should 
be taxed with the costs. 

The majority opinion has adopted a view that  represents 
distinctly a very small minority view among the courts of this 
nation. Upon the defendant's admissions in his answer and his 
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stipulation as to the issues to be submitted to the jury, the 
law infers some damage to the plaintiff. Bond v. Hilton, supra. 
And yet, because plaintiff could show no basis for the recovery 
of actual damages, he is taxed with the costs, and a majority of 
my brethren approve the action of the lower court. To that  I 
cannot agree. 

I think that  the assignment of error to the charge above set 
forth deprives plaintiff of a substantial right, and entitles him 
to a new trial. 

MRS. J A M E S  R. STAMEY, JR., ADMINISTRATRIX O F  THE ESTATE O F  
J A M E S  R. STAMEY, JR.,  DECEASED, V. RUTHERFORDTON ELEC- 
TRIC MEMBERSHIP CORPORATION, DEFENDANT, AND BRAWLEY 
CONSTRUCTION COMPANY, ADDITIONAL DEFENDANT. 

(Filed 31 January ,  1958.) 

1. Appeal and Error  1 7- 
An appealing defendant may file in the Supreme Court a demurrer 

oye tenus to the complaint on the ground tha t  plaintiff's pleading fails 
to s tate  facts  sufficient to  constitute a cause of action. 

2. Pleadings § 19c- 
A demurrer admits a s  t rue the allegations of fact  contained in the 

complaint, but does not admit inferences or conclusions of law. 

3. Same- 
While a complaint must be liberally construed upon demurrer, G.S. 

1-151, the case must be taken a s  made by the complaint, and the court 
cannot read into i t  facts  not therein stated. 

4. Negligence 9 16- 
In a n  action for negligence i t  is not sufficient for plaintiff to allege 

merely conclusions of negligence and proximate cause, but it  is re- 
quired tha t  plaintiff allege facts constituting the negligence charged 
and also facts which establish such negligence a s  the proximate cause 
or one of the proximate causes of the injury. 

5. Electricity § 7-Facts alleged held insufficient to establish that alleged 
negligence was proximate cause of the injury. 

This action was instituted to recover for  the death of a n  employee 
of a n  independent contractor engaged in the stringinq of wires under 
a contract with defendant electric company. The complaint alleged 
t h a t  while intestate was on a pole engaged in assisting with the string- 
ing of a nonenergized line, one of the nonenergized wires came into 
contact with defendant's highly charged power line, resnlting. in intes- 
tate's death. Held: In  the absence of allegations of fact  a s  to how 
the nonenergized wire came into contact with the energized wire, the 
complaint is insufficient to  establish tha t  alleged acts of negligence on 
the par t  of defendant were the proximate cause or one of the proximate 
causes of intestate's death, and demurrer 01.4 t enw  is allowed in the 
Supreme Court. 
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6. Pleadings S 20%- 
In  a n  action for  negligence, where the facts alleged a r e  insufficient 

to establish the element of proximate cause, defendant's demurrer 
must be sustained without prejudice to plaintiff's r ight  to move for  
leave to amend. G.S. 1-131. 

APPEAL by defendant Rutherfordton Electric Membership 
Corporation from Moore, Dan K., J., 3 June 1957, Schedule A, 
Regular Civil Term of MECKLENBURG. 

The amended complaint alleges two causes of action. For  
a first cause of action plaintiff alleges that  her intestate was 
injured on 22 February 1956 by the actionable negligence of the 
defendant, and she seeks to recover damages for  his pain and 
suffering and hospital and medical expense from the date of 
injury to his death on 26 February 1956. In  a second cause of 
action plaintiff seeks to recover damages for the alleged wrong- 
ful death of her intestate resulting from such injuries. 

The appealing defendant filed answer substantially denying 
the allegations of the amended complaint, but admitting, how- 
ever, that  i t  did own and control the transmission line, that  i t  
employed Brawley Construction Company as  a n  independent 
contractor to erect the poles and wires upon which plaintiff's 
intestate was working when injured, and that  plaintiff's intes- 
tate was a n  employee and servant of Brawley Construction Com- 
pany. The answer alleged five further answers and defenses: 
(1) contributory negligence on the part  of plaintiff's intestate; 
(2) insulating negligence on the part  of Brawley Construction 
Company; (3)  tha t  the North Carolina Workmen's Compensa- 
tion Act, and its contract with Brawley Construction Company 
bar the right of plaintiff to maintain these actions against i t ;  
(4) a plea in bar of the claim of the Bituminous Casualty Com- 
pany, the workmen's compensation carrier of Brawley Con- 
struction Company, by reason of alleged negligence on the par t  
of Brawley Construction Company; and (5) a cross-action 
against Brawley Construction Company to the effect that  if i t  be 
held liable to plaintiff, Brawley Construction Company is  
obligated to indemnify it. 

Upon motion of the appealing defendant Brawley Construction 
Company was made a party defendant. Brawley Construc- 
tion Company filed a demurrer to the cross-action against it. 

Plaintiff made a motion to strike from the appealing defend- 
ant's answer, and from the record, all of i ts  further answers 
and defenses and its cross-action against Brawley Construction 
Company, with the exception of the first further answer alleg- 
ing contributory negligence on the part  of plaintiff's intestate, 
paragraphs 2 and 3 of its prayer for relief, and the order of 
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the court making Brawley Construction Company a party de- 
fendant, the summons issued for that  purpose, and the name 
of Brawley Construction Company. 

Judge Moore allowed plaintiff's motion to strike from the 
appealing defendant's answer its third further answer and 
defense in its entirety, and all of its fifth further answer and 
defense and cross-action against the Brawley Construction Com- 
pany, and vacated the order making Brawley Construction 
Company a party defendant, and dismissed it. Judge Moore also 
struck the word "active" out of the fourth further answer and 
defense. The remainder of plaintiff's motion to  strike was 
denied. 

To Judge Moore's failure to strike the appealing defendant's 
second and fourth further answers and defenses, the plaintiff 
objected and excepted. 

To Judge Moore's order striking from its  answer its third 
further answer and defense and its fifth further answer and 
defense and cross-action, and his vacating the order making 
Brawley Construction Company a party defendant, and dis- 
missing it, the defendant Rutherfordton Electric Membership 
Corporation objected and excepted. 

The Rutherfordton Electric Membership Corporation con- 
ceiving that  Judge Moore's order striking allegations contained 
in its pleadings will be prejudicial to i t  on the final hearing of 
the action, pursuant to Rule 4 ( a ) ,  Rules of Practice in the 
Supreme Court, 242 N.C. 766, petitioned this Court for a writ  
of cer t iorar i  within thirty days from the date of the entry of 
Judge Moore's order. On 4 September 1957 we allowed the 
petition. 

C a r p e n t e r  & W e b b  f o r  D e f e n d a n t ,  Appel lant .  
Carswel l  & Jus t i ce  B y  J a m e s  F. Jus t ice  and  W i l l i a m  H.  Booe 

f o r  P l a i n t i f f ,  Appel lee .  

PARKER, J. I n  this Court the defendant Rutherfordton Electric 
Membership Corporation filed a demurrer ore t e n u s  on the 
ground that  the amended complaint does not state facts suffi- 
cient to constitute a cause of action. This i t  had a right to do. 
L a m m  v. C r u m p l e r ,  233 N.C. 717, 65 S.E. 2d 336. Defendant 
reduced its demurrer ore  t e n u s  to writing, and specified the 
grounds of objection to the amended complaint as follows: 
One, the amended complaint fails to state facts a s  to how, or  
by what means, one of the nonenergized and dead wires, which 
plaintiff's intestate was on a pole erecting, came in contact with 
the defendant's energized and live and uninsulated power line, 
causing a high voltage of electricity to be transmitted therefrom 
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into the body of plaintiff's intestate proximately causing his 
injuries and death. Two, the amended complaint fails to state 
facts supporting the conclusion that  defendant knew, or in the 
exercise of due care should have known, that  a t  the time of 
plaintiff's intestate's injury its live transmission line was several 
feet from and in close proximity to the pole upon which plain- 
tiff's intestate was working, "which was the first occasion the 
plaintiff's intestate had been in close proximity to the energized 
and live current line." Three, the amended complaint fails to  
state facts supporting the conclusion that  defendant knew, or  
in the exercise of due and ordinary care should have known, the 
several matters alleged in sub-paragraphs (a )  through (g)  of 
paragraph 12 of each cause of action. Four, "while i t  affirma- 
tively appears from the allegations of Paragraphs 5 and 6 of 
each cause of action that  the plaintiff's intestate was the em- 
ployee of an  independent contractor doing work for this defend- 
ant, the Complaint does not set forth facts sufficient to bring 
the plaintiff's intestate within any exception to the general rule 
of law under which the defendant would not be liable to or  
responsible for employees of its independent contractor and the 
Complaint fails to set forth any facts from which i t  may be 
inferred that  this defendant owed to the plaintiff or the plain- 
tiff's intestate some legal duty, the breach of which proximately 
caused the injury to and death of the plaintiff's intestate." 

The allegations of negligence against the defendant are ver- 
batim in both causes of action stated in the amended complaint. 
This is a summary of the amended complaint's allegations neces- 
sary to be set forth in passing on defendant's demurrer ore 
tenzcs: Defendant, a North Carolina corporation, a t  the time 
complained of was operating a private electrical power corpora- 
tion, electrical power poles, and lines for transmission and sale 
of electrical power and current for profit. Defendant owned and 
controlled a power substation near Lincolnton, and poles and 
power lines a t  other locations from the substation, for the pur- 
pose of transmission and sale of electric power and current for 
a distance of about 20 miles to a point, and a t  a place near the 
Lincolnton-Newton Highway, and thence in a northerly direc- 
tion to other places. At the place in question defendant trans- 
mitted electrical power and current over its line to the extent 
of 7,200 volts. Defendant entered into an independent contract 
with Brawley Construction Company-hereafter called Braw- 
ley-to erect certain poles and nonenergized or dead lines for  
i t  on a new course, which passed near the energized and live 
power line of defendant a t  the place in question. Plaintiff's 
intestate was an  employee and servant of Brawley, and a t  all 
times was keeping a proper lookout and exercising due care 
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for his own safety. Defendant had control and dominion over 
the power lines and poles, and property upon which they were 
located. About 3 :00 o'clock p. m. on 22 February 1956 plain- 
tiff's intestate was on one of the power line poles, and engaged 
in his duties as a groundman and employee for Brawley in 
the erection of the nonenergized power line. "The defendant 
corporation's energized and live and uninsulated power line con- 
taining approximately 7,200 volts was several feet from and in 
close proximity to the pole upon which plaintiff's intestate was 
working in connection with the erection of the nonenergized and 
'dead' line, which was the first occasion the plaintiff's intestate 
had been in close proximity to the energized and 'live' current 
line, all of which was known or in the exercise of due care 
should have been known to the defendant corporation. On the 
occasion in question, while the plaintiff's intestate was on the 
pole engaged in assisting with the erection of the nonenergized 
and 'dead' line, one of the nonenergized and 'dead' wires came 
in contact with the defendant corporation's energized and 'live' 
and uninsulated power line, causing a high voltage of current 
and electricity to be transmitted from the defendant corpo- 
ration's energized and 'live' and uninsulated wire into the body 
of the plaintiff's intestate which proximately caused and resulted 
in injuries to and the death of the plaintiff's intestate." 

The allegations in paragraph 12 of each cause of action stated 
in the amended complaint are in exactly the same words. In 
these paragraphs plaintiff alleges that the injuries to, and death 
of, her intestate were proximately caused by the negligence of 
the appealing defendant, and sets forth the alleged negligence 
in nine sub-paragraphs, which are to this effect: Defendant 
negligently failed to cut off the high voltage of electrical current 
in its live wire, and negligently permitted its live wire to remain 
in an exposed condition, and uninsulated, in close proximity to 
the work being done by plaintiff's intestate as a groundman, 
and others, when i t  knew, or in the exercise of due care should 
have known, that this was highly dangerous under the existing 
conditions. Defendant negligently failed to place warning signs 
on its live wires, to give warning and notice of its live wire, and 
to guard its live wire, a t  the place where the nonenergized line 
was being constructed by plaintiff's intestate who was a ground- 
man, and not an accomplished lineman, when it knew, or in the 
exercise of due care should have known, that the work of plain- 
tiff's intestate was highly dangerous and unsafe under the exist- 
ing conditions, and plaintiff's intestate was likely to come in 
contact with the live wire. Defendant negligently failed to erect 
and maintain a sufficient number of circuit-breaking switches, 
so that in the event of a contact with the live wire the safety 
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switches would kick off the current, when i t  knew, or in the 
exercise of due care should have known, that  plaintiff's intestate 
working on the nonenergized line might be likely to come into 
contact with the live wire. Defendant negligently failed to turn  
over the premises along which the nonenergized line was being 
erected to the persons doing such work in a reasonably safe 
condition. 

A demurrer to a complaint admits as true the allegations 
of fact therein stated, but does not admit any inferences or  
conclusions of law asserted by the pleader. McKinley v. Hinnant, 
242 N.C. 245, 87 S.E. 2d 568. G.S. 1-151 requires us to construe 
liberally a pleading challenged by a demurrer with a view to 
substantial justice between the parties. Hedrick v. Graham, 245 
N.C. 249, 96 S.E. 2d 129. "On demurrer we take the case as  
made by the complaint," B a ~ b e r  v. Wooten, 234 N.C. 107, 66 
S.E. 2d 690, and cannot read into i t  facts that  are not therein 
stated. 

The Court said in Shives v. Sample, 238 N.C. 724, 79 S.E. 
2d 193, speaking through Johnson, J.: "In an  action or defense 
based upon negligence, it is not sufficient to allege the mere 
happening of an  event of an  injurious nature and call i t  negli- 
gence on the part  of the party sought to be charged. This is 
necessarily so because negligence is  not a fact in itself, but is 
the legal result of certain facts. Therefore, the facts which con- 
stitute the negligence charged and also the facts which establish 
such negligence as  the proximate cause, or as one of the proxi- 
mate causes, of the injury must be alleged." 

The Court said in Whitehead v. Telephone Co., 190 N.C. 197, 
129 S.E. 602: "The bare statement, then, that  the defendant's 
negligence was the proximate cause of the plaintiff's loss, un- 
supported by allegations of sufficient particularity to enable 
us to discover a causal relation between the negligent act and 
the loss is not sufficient. I t  is therefore essential that  we ascer- 
tain from the complaint whether such causal relation is proxi- 
mate or too remote to support the action." 

The Court said in Gillis v. Transit Col,poration, 193 N.C. 346, 
137 S.E. 153: "An allegation of negligence must be sufficiently 
specific to give information of the particular acts complained 
of ;  a general allegation without such particularity does not set 
out the nature of plaintiff's demand sufficiently to enable the 
defendant to prepare his defense." 

The complaint must show that  the particular facts charged 
as negligence were the efficient and proximate cause, or one of 
such causes, of the injury of which the plaintiff complains. 
Furtick v. Cotton Mills, 217 N.C. 516, 8 S.E. 2d 597; Moss v. 
Bowers, 216 N.C. 546, 5 S.E. 2d 826; Guthrie v. Gocking, 214 
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N.C. 513, 199 S.E. 707; Conley v. R.R., 109 N.C. 692, 14 S.E. 
303 ; McIntosh, N. C. Practice and Procedure, Second Ed., Vol. I, 
Sec. 989 ; 65 C.J.S., Negligence, Sec. 188; 38 Am. Jur., Negli- 
gence, Sec. 264. 

The amended complaint avers these facts : The defendant's live 
and uninsulated power line containing approximately 7,200 volts 
of electricity was several feet from the pole upon which plaintiff's 
intestate was working in connection with the erection of the 
nonenergized line, which was the first occasion plaintiff's intes- 
tate had been in close proximity to the live line. "While the 
plaintiff's intestate was on the pole engaged in assisting with the 
erection of the nonenergized and 'dead' line, one of the non- 
energized and 'dead' wires came in contact with the defendant 
corporation's energized and 'live' and uninsulated power line, 
causing a high voltage of current and electricity to be trans- 
mitted" into the body of plaintiff's intestate proximately causing 
his death. The general allegations of paragraph 12 in each cause 
of action aver no facts which show how or why the nonener- 
gized line upon which plaintiff's intestate was working came in 
contact with defendant's live wire, which was several feet 
away. Conceding, but not deciding, that the general allegations 
set forth in paragraph 12 of each cause of action stated in the 
amended complaint charge the defendant with negligence, there 
is nothing in the amended complaint to show that such alleged 
negligence proximately caused the injuries to, and the death of, 
plaintiff's intestate. Considering the amended complaint as a 
whole, and ignoring none of its charging parts, i t  is manifest 
that the efficient and proximate cause of the death of plaintiff's 
intestate was the nonenergized line coming into contact with 
defendant's live wire several feet away. The amended complaint 
contains no allegation of fact that the defendant did anything, 
even in the slightest degree, to cause the nonenergized line to 
come in contact with its live wire, and further the amended com- 
plaint avers no facts from which it  can reasonably and fairly be 
inferred that the defendant did anything to cause the non- 
energized line to come in contact with its live wire. 

The mere fact that a pleader alleges that an act is one of 
negligence does not make it  so. We can speculate that the non- 
energized wire was caused to come in contact with the live wire, 
by reason of some act of the defendant, or of some other person 
having no connection with the defendant, or by some act of plain- 
tiff's intestate, or by some freak of nature, but speculation can- 
not cure the insufficiency of the amended complaint. The defend- 
ant  has the right to have set forth in the amended complaint a 
statement of facts constituting the negligence charged, and 
also a statement of the facts which establish such negligence 
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charged as  the proximate cause, or as one of the proximate 
causes, of the injury and death complained of, sufficiently spe- 
cific to inform it  as to the nature of the action, so that  i t  will 
not, without default on its part, lose the benefit of a complete 
defense, which i t  might possibly be in its power to make good 
but for the want of more definite information in the amended 
complaint. "It is necessary, in stating a cause of action, to set 
forth the duty which the defendant owed the plaintiff, as well 
as the manner in which the violation of that  duty proximately 
contributed to the plaintiff's injury." Parrish v. R.R., 221 N.C. 
292, 20 S.E. 2d 299. 

Plaintiff asserts in her brief that  the allegations in the com- 
plaint in Essick v. Lexington, 232 N.C. 200, 60 S.E. 2d 106, 
are  similar to  the allegations in the instant case, and the Court 
there overruled the demurrer. The Essick case is readily dis- 
tinguishable, for the complaint alleged: ". . . that  the plaintiff's 
intestate was on top of the roof of the catwalk nailing down 
the capping while a fellow worker named David T. Smith was 
handing up the sections of capping through the uncovered por- 
tion of the center of the roof to the plaintiff's intestate, and 
that  he handed up one section of said capping to plaintiff's in- 
testate, and as  the plaintiff's intestate pulled the said section 
through the uncovered portion of the roof, the said capping came 
in contact with an uninsulated portion of one of the high tension 
wires of the defendant, resulting in his electrocution and imme- 
diate death; and that  the death of the  plaintiff"^ intestate was 
proximately caused by the carelessness and negligence of the 
defendants through their servants, agents and employees." 

In our opinion, the demurrer ore tenus should be sustained, 
for the reason that  the amended complaint considered in its 
entirety fails to allege a case of actionable negligence proxi- 
mately causing the injury to, and death of, plaintiff's intestate, 
as set forth above. However, this i s  without prejudice to the 
plaintiff's right to move in the Superior Court for leave to 
amend her complaint under the provsions of G.S. 1-131. 

The demurrer ore tenus to the amended complaint filed by 
the defendant in the Supreme Court is allowed. Lamm v. Crump- 
Lcr, supm. The questions presented by our granting the de- 
fendant's petition for a writ  of ce?*tios.a?-i are not reached for 
decision. 

Demurrer sustained. 
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MRS. RAYMOND ADAMS, DR. C. T. JOHNSON, H. D. JONES, AND 
MISS MARY McEACHERN v. FLORA MACDONALD COLLEGE, A 
CORPORATION. 

(Filed 31  January,  1958.) 

1. Pleadings 8 19c- 
Upon demurrer fo r  failure of the complaint to s tate  a cause of ac- 

tion, the pleading must  be liberally construed to ascertain if, upon the  
facts  alleged, plaintiffs have a cause of action. 

2. Colleges g 2- 

Where title to  the  property of a college is vested in the  educational 
corporation, but  the Presbyteries of the  denomination a r e  the  bene- 
ficial owners thereof and control the college through trustees elected 
by them, the officers o r  the trustees of the corporation have no legal 
rights they may assert against  the  owning and controlling Presby- 
teries. 

Where the Presbyteries of a denomination a r e  the beneficial own- 
ers  of the property of a n  educational corporation and in control 
thereof through trustees elected by them, the  resolution of the Synod 
of the  denomination directing the merger of the college with two 
other educational institutions is recommendatory only and in itself 
cannot constitute the basis of a n  action to enjoin such merger. 

4. S a m e  
Where Presbyteries of a denomination direct three denominational 

colleges to merge, members of the board of trustees of one of such 
educational institutions cannot maintain a n  action to enjoin the  mer- 
ger on the  ground t h a t  i t  w a s  conditioned upon the  merger of all  
three institutions and t h a t  one of such institutions had refused to 
join the merger, there being no allegation of any action undertaken 
or threatened towards the  consummation of a merger which did not 
include all three institutions. t 

5. Injunctions 9 la- 
Injunction will not lie to restrain a particular course of conduct 

which has neither been undertaken nor threatened. 

6. Colleges 3 2- 
Whether denominational colleges should be maintained separately 

or should be merged is  a question for  the religious organizations own- 
ing and controlling such colleges and not fo r  the courts. 

7. Pleadings § 17- 
G.S. 1-128 applies to all demurrers, written or oral, and if the 

grounds for  demurrer a r e  not distinctly specified, i t  may be disre- 
garded. 

8. Appeal and Error $8 2, 7- 
A defendant may demur ore tenua in  the Supreme Court or the 

Court may take cognizance of the failure of the complaint to s tate  a 
cause of action ex mero motu. 
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9. Appeal and Error  7: Pleadings § 17- 
If the  demurrer in the lower court for  failure of the complaint to 

state  a cause of action fails to s tate  the grounds therefor, but the 
demurrer ore  tenus filed in the Supreme Court sufficiently specifies 
the grounds of objection, the deficiency is supplied. 

10. Appeal and Error  § 1- 
Where the judgment of the lower court is correct, i t  will be afirmed 

irrespective of the grounds upon which the judgment was entered. 

11. pleadings § 20%- 
Where the allegations of the complaint affirmatively disclose tha t  

plaintiff has no cause of action, the cause should be dismissed upon 
demurrer,  but  where there is a defective statement of a good cause 
of action, the complaint is subject to  amendment, and the action 
should not be dismissed until  time for  obtaining leave to amend has 
expired. G.S. 1-131. 

12. Injunctions § 8- 

Where the complaint, in a n  action for  a restraining order, contains 
a defective statement of a good cause of action, judgment sustaining 
demurrer should not dismiss the action, but should dissolve the 
temporary restraining order. 

APPEAL by plaintiffs from judgment signed August 12, 1957, 
by Nimocks, J., Presiding Judge of the Sixteenth Judicial Dis- 
trict, in action pending in ROBESON Superior Court. 

Plaintiffs' action is fo r  an  injunction "perpetually, perma- 
nently and forever enjoining the defendant, its trustees, officers, 
representatives, agents and employees from merging or  consoli- 
dating . . . Flora Macdonald College with any other college or 
colleges or otherwise abandoning, abolishing or terminating . . . 
Flora Macdonald College and its maintenance and operation 
or in anywise interfering with or impairing the operation and 
expansion of said college." 

On July 1, 1957, the date the action was instituted, Judge 
Nimocks, in accordance with plaintiffs' petition therefor, signed 
an ex parte temporary restraining order;  also, an  order that  
defendant appear before him on July 15, 1957, and show cause 
why the restraining order should not be continued until the trial. 

At  the hearing on July 15, 1957, the defendant appeared and 
demurred ore  tenus to the complaint on the ground that  i t  did 
not allege facts sufficient to constitute a cause of action. 

The judgment entered by Judge Nimocks on August 12, 1957, 
from which plaintiffs appeal, (1) sustained defendant's said 
demurrer ore tenus, (2) dismissed the action, and (3)  taxed 
plaintiffs with the costs. 

Plaintiffs made the attached exhibits, which are  alleged to be 
copies of the original charter and successive amendments thereof, 
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integral parts  of the complaint. When so considered, the follow- 
ing are  plaintiffs' pertinent factual allegations : 

1. Defendant, a non-stock educational corporation, maintains 
and operates Flora Macdonald College, Red Springs, North 
Carolina. 

2. Plaintiffs are  members of defendant's board of trustees. 
I n  addition to their "official and fiduciary responsibility to said 
College," each plaintiff has made "financial contributions to said 
College," "has a personal . . . interest in said College and in the 
service i t  has rendered and is able to render, and has benefited 
by the operation of said College . . ." 

3. According to  its original charter (Private Laws of 1897, 
Ch. 210) the corporation was created "for the purpose of main- 
taining a school of high grade in the town of Red Springs, in 
the county of Robeson, for  the intellectual, moral and religious 
development and training of young ladies, under the name and 
style of Red Springs Seminary." Provision was made for the  
management of its affairs by a board of trustees to be elected by 
Fayetteville Presbytery of the North Carolina Synod of the 
Presbyterian Church. It was provided (1) that  "the board of 
trustees of said corporation shall not have the power to mortgage 
or  sell any of the real estate belonging to the same, without first 
having obtained the consent and permission of Fayetteville Pres- 
bytery," and (2) that  "all bequests and donations to the seminary 
shall be the property of Fayetteville Presbytery." 

4. In  1903, the corporate name was changed from Red Springs 
Seminary to Southern Presbyterian College and Conservatory 
of Music, Inc., and the number of trustees was increased. 

5. I n  1907, the General Assembly (Private Laws of 1907, 
Ch. 121) enacted that  Ch. 210, Private Laws of 1897, the original 
charter, "be amended so as to read as follows"; and the "South- 
ern Presbyterian College and Conservatory of Music" was de- 
clared "to be a body politic and corporate" and a complete new 
charter for  the corporation was provided. It was provided that  
"all property of every kind, both real and personal, now standing 
in the name of the trustees of Red Springs Seminary, or in the 
name of the trustees of the Southern Presbyterian College and 
Conservatory of Music, shall, by this act, and without further 
transfer, belong to and the title thereto be vested in this corpo- 
ration." It was further provided that "the said corporation shall 
be controlled and governed by a board of trustees composed of 
twenty-four members, twelve of whom shall be elected by Fay- 
etteville Presbytery and twelve by Orange Presbytery, of the 
Presbyterian Church in the United States: Provided, that  by 
consent of the said two Presbyteries any other Presbytery or 
Presbyteries of the said church may be admitted into full par- 
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ticipation in the ownership, government and control of the said 
corporation without amendment to this charter;  and the Presby- 
teries in control a t  the time of the admission of any other Presby- 
tery may enlarge or diminish the number of trustees, and may 
by resolution prescribe the number to be elected by each govern- 
ing Presbytery and the terms of office of such trustees." It was 
further provided that  "the said corporation shall maintain and 
conduct, a t  some place in North Carolina, a college of high grade 
for the education of women." 

6. In  1915, the 1907 charter was amended in two respects, 
viz.: (1) the corporate name was changed from Southern Pres- 
byterian College and Conservatory of Music to Flora Macdonald 
College, and (2)  i t  was provided "that the said Presbyteries 
(Fayetteville and Orange) may elect not more than six additional 
trustees who may or may not be residents of said Presbyteries, 
and if such additional trustees are  elected, each of the controlling 
Presbyteries shall elect an equal number thereof." 

7. Fayetteville, Orange and Wilmington Presbyteries "are 
now interested in said corporation and said college." (The nature 
and extent of the interest of Wilmington Presbytery is not 
alleged. ) 

8. "On July 13, 1955, the Presbyterian Synod of North Caro- 
lina, adopted a Resolution looking to the establishment of a 
Senior Co-educational College in the Eastern Section of North 
Carolina by the consolidation and merger of the said Flora Mac- 
donald College, Peace College in Raleigh, North Carolina, and 
Presbyterian Junior College for Men in Maxton, North Carolina, 
. . . and by said Resolution the Synod called upon the Presbyteries 
of Fayetteville, Orange and Wilmington, to approve the Synod 
proposal of such a consolidated college and to direct the Trustees 
of the said Flora Macdonald College to merge or  consolidate into 
the said educational corporation." 

9. Thereafter, the Fayetteville, Orange and Wilmington Pres- 
byteries, concurred in the Synod's said resolution relating to the 
merger or consolidation of said three colleges. 

10. "The consideration and the only consideration" of and 
for the Synod's resolution and the concurrence of the three 
Presbyteries, so plaintiffs allege, "being the merger and the con- 
solidation of the three said colleges into a single corporation and 
a single college." 

11. "15. The plaintiffs are informed and believe, and they 
therefore allege, that Peace College will not join in said merger 
or  consolidation and that  Peace College has so acted and stated, 
and the plaintiffs allege that  such action on the part  of Peace 
College, and said fact that Peace College will not join in said 
merger or consolidation, invalidates the Synod's proposal and 
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resolution for the merger of the three said colleges and invali- 
dates the concurrence in such proposal and resolution of each 
of the three said Presbyteries of Fayetteville, Orange and Wil- 
mington, the sole consideration of and for said Synod resolution 
and of and for the three said concurring resolutions of the three 
said Presbyteries failing with Peace College out of said merger, 
said consideration being as aforesaid, for the three said colleges 
to merge into a single corporation and college, and the plaintiffs 
allege that  because of such fact and such action on the pa r t  of 
Peace College, the defendant herein has no reason and no right, 
in law or in equity, to proceed or to undertake to proceed toward 
a merger with the termination of Flora Macdonald College 
thereby and that  the defendant should not be permitted to do so." 

12. "18. The plaintiffs are informed and they believe and 
they, therefore, allege that  on June 26, 1957, the Presbyterian 
Synod of North Carolina adopted a resolution purporting to 
empower and direct the trustees of Flora Macdonald College, 
the trustees of Peace College, Inc., and the trustees of Presby- 
terian Junior College for Men, Inc., to proceed immediately with 
the execution of an Agreement of Consolidation which will ac- 
complish the merger and consolidation of said three corporations 
into a single new corporation and take all other steps and execute 
all other documents which will aid or facilitate such merger and 
consolidation." 

Plaintiffs assign the entry of said judgment as error. 

Douglass 13 McMillan f o ~  the plaintiffs, appellants. 
Smith, Leach, Andewon & Dorsett fo r  defendant, appellee. 

BOBBITT, J. The demurrer tests the sufficiency of the complaint. 
The rules applicable have been often stated and are  well settled. 
Pressly c. Walke?., 238 N.C. 732, 78 S.E. 2d 920, and cases cited. 
Our task is to determine whether plaintiffs, upon the facts al- 
leged, liberally construed in their favor, have a cause of action. 

The complaint and exhibits show that, while legal title to the 
property vests in defendant, the Fayetteville, Orange and Wil- 
mington Presbyteries of the North Carolina Synod of the 
Presbyterian Church in the United States are the beneficial 
owners of defendant, and through trustees elected by them are  
in possession and control of its property and assets. As to this, 
plaintiffs' Exhibit D is explicit; and we find nothing in plain- 
tiffs' allegations or exhibits in conflict therewith. No facts are 
alleged to  support a contention that  the defendant, its officers 
or  trustees have any legal rights they may assert against the  
owning and controlling Presbyteries. 
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There is no need to determine whether the establishment, 
maintenance and operation of "a Senior Co-educational College 
in the Eastern Section of North Carolina" would be a material 
variance or  departure from the provision in the 1907 charter 
that  defendant "shall maintain and conduct, a t  some place in 
North Carolina, a college of high grade for the education of 
women." Should there be a properly authorized consolidation, 
the corporate powers of the consolidated corporation will be as 
set forth in its charter. 

Plaintiffs are  explicit in their allegations that the Fayetteville, 
Orange and Wilmington Presbyteries have authorized the con- 
solidation of three colleges, to wit, Flora Macdonald, Peace and 
Presbyterian Junior. There is no allegation that  the three Pres- 
byteries have authorized the defendant to participate in any 
other consolidation. 

Plaintiffs do allege, upon information and belief, that  Peace 
will not join in the consolidation. If so, upon the facts alleged, 
the consolidation authorized by defendant's three controlling 
Presbyteries cannot be consummated; for defendant has no au- 
thority to enter any consolidation except a consolidation of Flora 
Macdonald, Peace and Presbyterian Junior colleges. 

We advert to plaintiffs' allegation that  the Synod on June 26, 
1957, adopted a resolution "purporting to empower and direct" 
(Italics added) the trustees of Flora Macdonald, Peace and Pres- 
byterian Junior colleges "to proceed immediately with the ex- 
ecution of an Agreement of Consolidation which will accomplish 
the merger and consolidation of said three corporations into a 
single new corporation . . ." Aside from the fact that  this reso- 
lution, a s  alleged, refers solely to a consolidation of the three 
colleges, the three Presbyteries, not the Synod, own and control 
Flora Macdonald College. Upon the facts alleged, resolutions 
of the Synod are  recommendatory, not authoritative. 

Thus, upon the facts alleged, it appears: (1) the three con- 
trolling Presbyteries have authorized a consolidation that  in- 
cludes Peace a s  well as Flora Macdonald and Presbyterian 
Junior; (2)  Peace will not join in the consolidation; and (3)  
defendant has no authority to enter into a consolidation agree- 
ment that  does not include Peace. Hence, presently there is a 
deadlock. 

Conceding plaintiffs' status as trustees would entitle them to 
enjoin a consolidation by defendant undertaken or threatened 
by its officers or by its trustees in violation of the authority 
conferred by the three Presbyteries, plaintiffs do not allege that  
defendant's officers or trustees have undertaken or threatened 
such action. Nor do plaintiffs allege that defendant's officers or  
trustees have undertaken or  threatened any action whereby the 
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present operation of Flora Macdonald College will be discon- 
tinued. Indeed, plaintiffs, who as  trustees presumably have 
knowledge of all relevant facts, make no allegations as  t o  what, 
if anything, the officers or trustees of defendant have done. 

In  43 C.J.S., Injunctions Sec. 21, this statement, apposite here, 
appears: ". . . an  injunction will not lie to restrain one from 
doing what he is not attempting and does not intend to do . . ." 
Since the facts alleged disclose no unlawful action or threatened 
unlawful action by defendant's officers or trustees, the complaint 
fails to allege facts sufficient to constitute a cause of action. 

Plaintiffs allege facts relating to the value of defendant's 
property, the adequacy of its financial support, its traditions 
and record of service, the interest and loyalty of its alumnae 
and friends, etc. Based thereon, they argue forcefully and elo- 
quently that  Flora Macdonald College should be allowed to 
operate a t  Red Springs, North Carolina, substantially as hereto- 
fore, without involvement, now or later, in any merger or con- 
solidation that  would materially affect the status quo. Suffice to 
say, whether the consolidation presently authorized or any other 
consolidation that  may be authorized is wise or prudent is for 
determination by the three controlling Presbyteries, not by the 
court. The aid of the court may be invoked only to redress or  to 
prevent injury caused or threatened by unlawful conduct. 

Whether G.S. 55-171, 172 and 173, which relate expressly to 
the consolidation of "any two or more . . . educational . . . cor- 
porations not under the patronage and control of the State," 
have been repealed or superseded, in whole or in part, by the 
Business Corporation Act (Ch. 1371, Session Laws of 1955) or 
by the Non-Profit Corporation Act. (Ch. 1230, Session Laws of 
1955), both effective on and after  July 1, 1957, does not arise on 
this appeal. 

If,  as plaintiffs contend, defendant did not "distinctly specify 
the grounds of objection to the complaint," "it might well have 
been disregarded" by the court below. Griffin v. Bank, 205 N.C. 
253, 171 S.E. 71. G.S. 1-128 applies to all demurrers, written or  
oral. Seazuell v. Cole, 194 N.C. 546, 140 S.E. 85. But, as stated by 
Varser, J., in Snipes v. Monds, 190 N.C. 190, 129 S.E. 413: "Even 
after  answering in the trial court, or in this Court, a defendant 
may demur o ~ e  tenus, or the Court may raise the question ex 
mero rnotz~ that  the complaint does not state a cause of action." 
Also, see G.S. 1-134; Gawison v. Williams, 150 N.C. 674, 64 S.E. 
783, and cases cited. 

Since defendant has sufficiently specified its grounds of ob- 
jection to  the complaint in its demurrer ore tenus filed in this 
Court, i t  becomes immaterial that  the record does not show the 
grounds of objection, if any, presented to and considered by 
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Judge Nimocks. It appearing that  the demurrer should be sus- 
tained, Judge Nimocks' ruling to that  effect is affirmed. 

However, we are  constrained to hold that i t  was error to  
dismiss the action. Where there is a defective statement of a 
good cause of action, the complaint is subject to amendment; 
and the action should not be dismissed until the time for obtain- 
ing leave to  amend has expired. G.S. 1-131. But where there is  
a statement of a defective cause of action, final judgment dis- 
missing the action should be entered. Mills v. Ricluwdson, 240 
N.C. 187, 81 S.E. 2d 409, and cases cited. But a final judgment 
dismissing the action should be entered only if the allegations 
of the complaint affirmatively disclose that  there is a defective 
cause of action, i.e., that the plaintiff has no cause of action 
against the defendant. Scott v. Veneer Co., 240 N.C. 73, 81 S.E. 
2d 146. 

While, for the reasons stated, plaintiffs have not alleged facts 
sufficient to constitute a cause of action, yet i t  cannot be said that  
i t  appears affirmatively from the presently alleged facts that  
plaintiffs have no cause of action against the defendant. We do 
not intimate that  there are  facts, not presently alleged, which 
would be sufficient in law to constitute a cause of action. We 
simply hold that  the procedure prescribed by G.S. 1-131 is 
applicable. 

While i t  was error to dismiss the action, the judgment sustain- 
ing the demurrer should have dissolved the temporary restrain- 
ing order. Temple v. Watson, 227 N.C. 242, 41 S.E. 2d 738. It 
is so ordered. Rheinkardt v. Yancey, 241 N.C. 184, 189, 84 S.E. 
2d 655. 

The result: The judgment, in respect of the sustaining of de- 
fendant's demurrer, is affirmed ; but the portion of the judgment 
which dismisses the action and taxes plaintiffs with costs i s  
reversed. 

As to ruling on demurrer, judgment affirmed ; as to dismissal 
of action, judgment reversed. 

JAMES R. BARBOUR, JR. ,  A CITIZEP.: A N D  TAXPAYER, FOR AKD ON BEHALF 
OF RICHMOND COUNTY, v. RAYMOND W. GOODMAN, SHERIFF 
OF RICHMOND COUNTY, AND RAYMOND W. GOODMAN, INDIVIDUALLY. 

(Filed 31 January,  1958.) 

1. Counties § 4-Tax collector held entitled to  retain commission on pre- 
payments of taxes, the county having ratified the transactions. 

The findings of fact  were to the effect t h a t  the sheriff of a county 
was the tax  collector thereof, G.S. 105-374, upon a 2 per cent com- 
mission, tha t  the county commissioners appointed no prepayment tax 
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collector, tha t  upon being sworn into office the sheriff was advised 
t h a t  the county auditor would receive prepayments on taxes fo r  him 
and tha t  he would sign the  receipts, t h a t  the county auditor did re- 
ceive and account for  all prepayments of taxes, t h a t  the auditor turned 
over the t ax  books to the sheriff af ter  receipt of all  prepayments of 
taxes, and  t h a t  the sheriff settled each year with the county for  the  
entire t ax  levies, which settlement ihcluded commissions on prepay- 
ments of taxes a s  well a s  taxes collected by the  sheriff, and which 
settlement was duly audited and found to be correct by the county 
auditor and t a x  supervisor. Held: The county is not entitled to re- 
cover of the sheriff the  commissions paid him on prepayments of 
taxes, since the county commissioners could have appointed him col- 
lector of prepayments of taxes and by their actions ratified him in 
that  position. 

2. Same- 
A sheriff who is t ax  collector of the county is entitled under G.S. 

105-387(f) to  fees fo r  conducting tax sales and, af ter  termination of 
his oflice a s  county tax collector, to fees for  such sales made thereafter 
which constitute the completion of duty begun while i n  office a s  t ax  
collector. 

APPEAL by plaintiff from P ~ e y e r ,  J., a t  June, 1957, Civil Term 
of RICHMOND. 

Civil action brought by taxpayer of Richmond County to 
recover on behalf of the County alleged unearned fees and com- 
missions paid to the County Tax Collector. 

The action was brought under G.S. 128-10. Written demand 
was served upon the chairman of the Board of Commissioners 
to institute action for the fees and commissions. After the lapse 
of 60 days with no action being brought, the plaintiff instituted 
this action. 

These are  the items sought to be recovered on behalf of the 
County: 

1. The sum of $15,491.00 paid by the County to the defendant 
as 2% commissions on prepayment taxes for the years 1951, 
1952, 1953, and 1954. The prepayments were made direct to  
Mary Thomas Covington, County Auditor and Tax Supervisor, 
before the tax  books were turned over each year to the defend- 
ant, Tax Collector. 

2. The sum of $2,804.00 paid by the County as  fees for con- 
ducting tax sales in 1952, 1953, and 1954, when i t  is alleged the 
County Fee Bill made no provision for such fees. 

3. The sum of $1,166.00 as  fees paid the defendant by the 
County for  conducting tax  sales in September, 1955, after  the 
effective date of the County Salary Act, which allegedly term- 
inated the fee system. 

The defendant filed answer denying that the County is entitled 
to any refund. 

The case was heard by the presiding Judge on waiver of jury 
trial. These are  the controlling facts found by the Judge: 
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"4. The defendant was elected Sheriff of Richmond County in 
the General Election of 1950, served for  a four-year term, and 
was re-elected in 1954 to serve for  a second term of four years; 

"5. That the Sheriff of Richmond County was on a fee basis 
from the time he was first elected until December 1, 1954, a s  
fixed by Chapter 235 of the Session Laws of 1947, ratified March 
5, 1947. That the defendant was on a salary basis after  December 
1, 1954, under Chapter 937 of the Session Laws of 1953, except 
that  by Chapter 937 of the Session Laws of 1953, he was to con- 
tinue a s  Tax Collector on taxes in his hands for collection until 
September 1, 1955. 

"6. The Sheriff was the Tax Collector of Richmond County 
by virtue of G.S. 105-374 and gave bond in the amount of 
$15,000.00 on September 10, 1951, for the faithful performance 
of his duties of Tax Collector from September 10, 1951, through 
September 10, 1952, and gave renewal bonds, similar in amount 
and condition covering each succeeding year through the year 
ending September 10, 1955 ; 

"7. That Mary Thomas Covington was Auditor and Tax 
Supervisor of Richmond County for each of the years 1951 
through 1955 and she gave bond in the amount of $5,000.00 for  
each of the years 1951 through 1955, the condition of her bond 
being the faithful performance by her of her duties as  Auditor 
and Tax Supervisor; 

"8. The entire tax levy for each of the years 1951 through 
1954 was charged to the defendant R. W. Goodman; all tax re- 
ceipts for those years were issued in his name ; Richmond County 
paid him two per cent ( 2 % )  commission on all taxes collected 
for  the years 1951 through 1954 prior to  his settlement and 
surrender of the tax  books for each such year, including pre- 
payments of taxes; the tax  books were turned over to him on 
September 10th on each of these years 1951 through 1954, after  
all prepayments of taxes had been paid into the Auditor and Tax 
Supervisor's office; the Sheriff then collected current taxes and 
all such collections by him were paid by him into the office of the 
County Auditor and Tax Supervisor; the County Auditor and 
Tax Supervisor deposited to the credit of the governing body of 
Richmond County all taxes collected ; thereafter the County paid 
the defendant two per cent ( 2 % )  commission on said tax  col- 
lections for  the years 1951 through 1954; the defendant did not 
withhold any taxes; 

"9. All prepayments of taxes were made to  the County 
Auditor and Tax Supervisor, but the minutes of the meetings of 
the County Commissioners show no order designating her as  
prepayment tax  collector and show no order designating the 
defendant, nor anyone else, as  prepayment tax collector; that  
the County Auditor and Tax Supervisor in the years 1951 
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through 1955 did not turn over the tax books to the Sheriff until 
after the prepaid taxes had been paid into the office of the County 
Auditor and Tax Supervisor; that the County Auditor and Tax 
Supervisor deposited these prepayments to the credit of the 
County. 

"10. For each of the years 1951 through 1954 the defendant 
filed a settlement and account with the County Commissioners 
before the tax books for the following year were turned over to 
him; that these accounts were audited and approved and the 
defendant was discharged as to each of these years; that the 
amounts paid to the defendant as co~nmissioners on the amount 
of taxes prepaid to the County Auditor for the years 1951. 
through 1954 are set out in Exhibit "A" to the Complaint (total 
amount: $15,491.00) ; that the amounts paid to the defendant 
for conducting sales for delinquent taxes in the years 1952, 1953, 
1954 and 1955 are as set out in Exhibit "B" of the Complaint 
(total amount: $2,804.00) ; that the County paid the Sheriff for 
conducting the tax sales a t  the rate of 50c per tract of land sold. 
This amount was part of the cost of the sale of the property and 
was recovered by the County when the land in question was re- 
deemed from the sale or was resold by the County. 

"11. I t  had been the custom and practice in Richmond County, 
a t  least since 1936, to pay the various Sheriffs, in succession, 
commissions on all taxes collected in any year prior to the 
Sheriff's settlement with the County for such year; and it  had 
been the custom since a t  least 1936 for the County Auditor and 
Tax Supervisor to accept prepayments of taxes into that office, 
and for the Sheriff to be paid two per cent (2%)  on those pre- 
paid taxes; 

"12. On the first Monday in December of 1950, when the 
defendant was sworn into office, he went to the meeting of the 
County Commissioners and requested advice as to what revenue 
he could expect in order that he might set up and budget the 
operations of his office so that he could determine how many 
deputies he could afford to employ; that the Chairman of the 
County Commissioners, Mr. N. Palmer Nicholson, and the 
County Auditor told him that he would receive two per cent 
(2%) commission upon all taxes collected in any year prior to 
his settlement with the County for such year, which was in 
accordance with the established custom and practice of the 
County; a n d  t h a t  t h e  A u d i t o r  would r e c e i ~ e  t h e  prepayments  o n  
t a x e s  for t h e  d e f e n d a n t ,  a n d  t h a t  t h e  d e f e n d a n t  would s i g n  t h e  
receipts.  (Italics added.) 

"13. The last delinquent tax sale made by the defendant was 
on September 5, 1955, and that his term as tax collector was 
terminated by statute effective from and after September 1, 
1955; . . . the tax sale so made by the defendant on September 
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5, 1955, was made pursuant to advertisement by him prior to  
September 1, 1955. (Note: The total amount of fees here in- 
volved is $1,166.00) 

"14. The defendant, in due time, fully and properly accounted 
to and settled with Richmond County for the entire tax  levies 
charged to him for collection for the years 1951, 1952, 1953 and 
1954, respectively; his settlement for each such levy has been 
duly audited and found to be correct by the County Auditor and 
Tax Supervisor; each such settlement, including the payment 
of commissions and fees to the defendant as shown in such 
settlement, was duly examined and approved by the Board of 
Commissioners and the defendant was duly discharged by the 
County from all liability by reason of the said tax levies having 
been so charged to him for collection." 

Upon the facts found, the trial court made conclusions of law 
in part  as follows : 

"2. Section 6 of Chapter 235 of the Session Laws of 1947 
provides that  the Sheriff of Richmond County shall receive two 
per cent ( 2 % )  on all taxes collected by him other than Schedule 
"B" license taxes, of which he shall receive five per cent ( 5 % ) .  
This statute contemplates the payment of commissions to the 
Sheriff on current taxes collected by him in money and does not 
authorize payment to the Sheriff of commissions on prepay- 
ments of taxes paid to another official who had been designated 
as Collector of tax prepayments under G.S. 105-378. 

"3. Under Section 105-378 the County Commissioners were 
authorized to designate any county official to collect prepayments 
of taxes ; 

"4. The County Commissioners never explicitly designated 
any county official to collect prepayments of taxes, and that  no 
formal order was ever entered in the Minutes of the County 
Commissioners designating any county official to collect these 
prepayments of taxes, but the Court concludes as  a matter of 
law that by its failure to designate specifically any county official 
to collect prepayments under Section 105-378, and by its in- 
structions (given by the Chairman of the Board) to the Sheriff 
as to the manner of collecting taxes and the payment of commis- 
sions, and by its acquiescence in the manner in which commis- 
sions were paid to the Sheriffs in the past years, the Board of 
Commissioners in effect designated the defendant as  collector of 
prepayments of taxes under Section 105-378 ; (Note : The portion 
in parentheses above inserted for the purpose of clarification.) 

"5. The Court concludes as  a matter of law that  the County 
Commissioners by approving the annual settlements of the de- 
fendant and in discharging him ratified the procedure followed 
in each such year by the defendant as  Sheriff and Collector of 
prepayments on taxes and by the County Auditor and Tax 
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Sapervisor f o ~  him, in the receipt and handling of prepayments 
on taxes and the payment to him and receipt by him of commis- 
sions thereon. There were no allegations of f raud or mistake 
made by the plaintiff in this case, and the Commissioners re- 
affirmed their action when this matter was brought to their 
attention as  set out in Exhibit "A" in the Complaint (the plain- 
tiff's demand tha t  the action be instituted by the Board of Com- 
missioners). The Court concludes as  a matter of law that  since 
the Board of Commissioners could ratify that  which i t  might 
have authorized originally and since the County Commissioners 
could have appointed the Sheriff the collector of prepayments 
of taxes, the ratification of the above actions was within the 
authority of the Board of Commissioners, and the County is 
bound thereby; (Italics added.) 

"6. That  the fees paid to the defendant for conducting the 
tax sales for delinquent taxes for the years 1952 through 1954 
were properly paid to the defendant under Sections 105-387(f) 
and 105-424 of the General Statutes. 

"7. That  the fees paid to the defendant for  conducting the 
tax sale for  delinquent taxes on September 5,1955, were properly 
paid to the Sheriff under Section 105-387(f) and 105-424 of the 
General Statutes. The Court concludes a s  a matter of law tha t  
the Sheriff's office as  tax  collector terminated on September 1, 
1955, and tha t  he was no longer entitled to collect taxes af ter  
that  date and no longer entitled to collect fees for  sales of tax  
liens on real property for  failure to collect taxes after  that  date, 
but the Court further concludes as  a matter of law that, though 
he was not in office a s  tax  collector on the  date of the sale, tha t  
he was finishing a n  uncompleted duty incurred while in office 
and was entitled to payment therefor." 

Judgment was entered by the court decreeing that  nothing be 
recovered of the defendant. From the judgment so entered, the 
plaintiff appeals. 

J o n e s  & J o n e s  f o ~  p la in t i f f ,  appe l l an t .  
Pittman, W e b b  & L e e  and F l e t c h e ~  & L a k e  J O Y  d e f e n d a n t ,  a p -  

pellee. 

JOHNSON, J. A careful study of the plaintiff's exceptions and 
supporting arguments discloses neither prejudicial nor reversible 
error. For  the reasons stated in the foregoing conclusions of 
Judge Preyer, who heard the case below, we think the judgment 
should be upheld: 20 C.J.S., Counties, Sec. 101 p. 898, note 83 ;  
14 Am. Jur., Counties, Sec. 32. See also S z ~ t t l e  v. Doggett, 87 
N.C. 203. As to the services performed by the County Auditor 
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and Tax Supervisor, i t  is manifest that  she was acting merely as 
agent of the defendant Tax Collector. 

Affirmed. 

THELMA INMAN, WIDOW OF HOWARD INMAS, DECEASED, V. L. A. 
MEARES T / A  WHOLESALE DISTRIBUTORS, AND ST. PAUL 
MERCURY INDEMNITY COMPANY. 

(Filed 31 January, 1958.) 

1. Abatement and Revival § 11:  Master and Servant 8 53b( l ) -  
An employee filed claim for  total temporary disability under G.S. 

97-29. Some months thereafter he recovered from his disabling in- 
jury and returned to his employment, and was fatally injured in a 
compensable accident unconnected with the prior claim. Held: The 
claim for  disability does not come within the proviso of G.S. 97-37, and 
the r ight  to payments accrued a t  the time of the employee's death 
had vested and survives to his personal representative. The personal 
representative and not the widow must prosecute such claim. 

2. Appeal and Error  41: Master and Servant fj 55d- 
Where excluded documentary evidence is not a par t  of the record or 

before the court upon appeal from a n  award of the Industrial Com- 
mission, the court cannot find tha t  the exclusion of such evidence was 
prejudicial. 

APPEAL by defendants from Mallard, J., a t  September Civil 
Term, 1957, of COLUMBUS. 

Proceeding under Workmen's Compensation Act to determine 
liability of defendants on claim filed by Howard Inman, now 
deceased, for temporary total disability. 

The jurisdictional facts are  not disputed, and i t  was stipulated 
that  Howard Inman on 18 October, 1954, was regularly employed 
by the defendant employer, and on that  date sustained an  injury 
by accident arising out of and in the course of his employment 
when he fell from a ladder, injuring his knee. Claim was filed 
by the employee, Howard Inman. However, he died 17 June, 
1955, before the claim was heard. I t  was prosecuted thereafter 
by his widow. 

These are among the facts found by the hearing Commis- 
sioner : 

"2. That Howard Inman was temporarily totally disabled 
by reason of his injury from October 18, 1954, to June 13, 
1955, a t  which time he returned to work for the defendant 
employer. 
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"3. That Howard Inman, the original plaintiff in this 
action, is now deceased, he having died on June 17, 1955, 
from causes disassociated with his injury in this case." 

The hearing Commissioner concluded that  Howard Inman a s  
of the date of his death was due compensation a t  the ra te  of 
$30.00 per week from 18 October, 1954, to 13 June, 1955, for  
temporary total disability under the provisions of G.S. 97-29, 
and that  such "compensation is therefore due and payable to his 
administratrix to be by her disbursed as  provided by the Statutes 
of Distribution." An award was made in accordance with the 
foregoing conclusion. The defendants appealed to the Full Com- 
mission. 

Pending the appeal, the death claim resulting from Howard 
Inman's injury of 15 June, 1955, was heard by a deputy Com- 
missioner, who filed an  opinion finding that  Inman's death was 
compensable under the Workmen's Compensation Act. An award 
was entered 29 October, 1956, ordering payment of compensation 
to his widow and dependent children. No appeal was taken from 
this award, and payment under i t  was begun and has continued. 

The defendants' exceptions in respect to the instant disability 
claim were overruled on appeal to the Full Commission, and the  
findings, conclusions, and award of the hearing Commissioner 
were affirmed. 

From this decision, the defendants appealed to the Superior 
Court, where all their exceptions were overruled and the award 
was affirmed. From this latter ruling, the defendants appeal to 
this Court. 

Poisson, Campbell & Marshall fo r  defendants, appellants. 
J. Bruce Eure  for  plaintiff, appellee. 

JOHNSON, J. The determinative question presented for decision 
is this: Was the employee's right to compensation for temporary 
total disability under G.S. 97-29 a vested right which, upon his 
death from another accident found by the Industrial Commission 
to be compensable under G.S. 97-38, survived and became col- 
lectible by his personal representative? 

We have no decision of this Court precisely decisive of the 
question. But by the weight of authority in other jurisdictions 
i t  is generally held that  a claim for compensation which has 
accrued, but is unpaid, a t  the time of the dezth of the employee 
constitutes an  asset of his estate, in the absence of any provision 
to the contrary. Greenwood v. Luby, 105 Conn. 398, 135 A. 578, 
51 A.L.R. 1443 ; Heuchert v. State Zndust~ial Acc. Commission, 
168 Ore. 74, 121 P. 2d 453; Westem Indemnity Co. v. State In- 
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dustrial Comm. 96 Okla. 100, 219 P. 147 ; Roney v. Grifith Piano 
Co., 4 N.J. 31, 131 A. 686; Parker v. Industrhl  Comm. 87 Utah 
468, 50 P. 2d 278. See also: 58 Am. Jur., Workmen's Compen- 
sation, Sec. 578; Annotations: 15 A.L.R. 821; 24 A.L.R. 441; 
29 A.L.R. 1426; 51 A.L.R. 1446; 87 A.L.R. 864; 95 A.L.R. 254. 

In Greenwood v. Luby ,  supra, the claim was for disability for 
a period immediately prior to the employee's death. There, a s  in 
the instant case, the employee had filed claim for compensation 
but died before the claim was determined. Thus, in the Green- 
wood case, a s  here, the question presented for decision was 
whether the accrued right to an  award for compensation sur- 
vived where application therefor had been made in the lifetime 
of the employee but death followed before the award was made. 
We quote from the Greenwood case: "In Jackson v. Berlin 
Constr. Co., 93 Conn. 155, 157, 105 Atl. 326, we describe the 
relation, . . . of the employee to compensation which is paid to 
him for his incapacity, or which has accrued but is unpaid in 
these words: 'It (the compensation) is paid to him because the 
statute intends to provide support for him during his period of 
incapacity. Whatever is paid him belongs to him. Whatever of 
compensation accrues in his lifetime and is unpaid becomes upon 
his decease an  asset of his estate.' . . . 

"The act thus vests in the employee the right to an  award for 
the compensation provided by the act for him. The right arises 
by operation of law as soon as the incapacity for the statutory 
period exists, and i t  continues during the incapacity of the em- 
ployee and only ends with his decease. If the award has been 
made, the accrued portion of i t  remaining unpaid belongs to his 
estate in accordance with the decisions quoted. If the right to 
compensation has accrued, i t  belongs to the employee, and his 
right to i t  survives to his estate, under General Statutes, Sec. 
6177, which provides: 'No cause or right of action shall be lost or 
destroyed by the death of any person, but shall survive in favor 
of or against the executor or administrator of such deceased 
person. No civil action or proceeding shall abate by reason of 
the death of any party thereto, but may be continued by o r  
against the executor or administrator of such decedent.' . . . 

". . . The compensation accrued before the workman deceased, 
his right to i t  had vested, hence i t  survived to  his estate." 

In  Roney v. Gri f i th  Piano Co., supra, the employee died before 
an  award was finally made. Held: "It seems that  no compen- 
sation has been paid in this case, and it is urged by respondent 
appellant that, a s  the petitioner has died there is now no person 
to whom any compensation is properly payable. The authorities 
cited in support of this view do not sustain that  contention. On 
the contrary, the law is settled that  the personal representative 
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of the deceased is entitled to the compensation which had accrued 
up t o  the date of death of the petitioner." 

In  Parker  v. Industrial Comm., supra, the employee was 
awarded compensation for an  injury. Before any payments were 
made the employee died. The question for decision was whether 
the administratrix was entitled to the accrued payments. Held: 
"The payment of compensation is, in a sense, a disability wage, 
and is earned by operation of law. The conditions making it pay- 
able all pertaining, the employee is entitled to i t  just a s  much 
as  he is entitled to wages earned by contract. As disability pay- 
ments are  'earned,' they become vested, and if the employee dies 
before they are  paid, his estate is entitled to them." 

In  Heuchert v. State Industrial Acc. Conzmission, supra, there 
was a n  award to the injured employee and the defendant ap- 
pealed. The employee died before the appeal was heard and the 
personal representative was substituted. The question fo r  de- 
cision was whether the claim survived to the employee's estate. 
Held: "The question here involved has been decided in a number 
of sister jurisdictions wherein i t  has been held that  recovery 
may be had by the personal representative upon installments 
accruing during the life of the original claimant. . . . We think 
that  the better reasoning and the weight of authority support 
the rule as  above stated, namely: that  unpaid installments ac- 
cruing before the death of the employee thereafter may be re- 
covered by the employee's personal representative. For  that  
reason we have entered the order of substitution as requested by 
the administratrix of the estate of the original plaintiff. . . . The 
overwhelming weight of authority is to the effect that, in case 
of the employee's death from a cause disassociated from the 
injury sustained in the accident upon which such employee's 
claim is based, his personal representative may recover only the 
installments accruing while the employee was living. . . . The 
judgment of the circuit court is affirmed as effective in the sub- 
stituted plaintiff's favor to the extent only of the installments 
accruing under the award while the original plaintiff, . . . was 
alive." 

There is no provision in our Workmen's Compensation Act 
which takes the instant claim out of the general rule. True, G.S. 
97-37, which provides that  when an  employee is entitled to com- 
pensation under G.S. 97-31 and dies from any other cause than 
the injury for which he was entitled to compensation, the right 
to collect any unpaid balance survives, but is subject to the 
proviso that  there shall be no survival of the right to any unpaid 
compensation where death is due to a cause which is compen- 
sable under the Act and the dependents of the deceased a re  
awarded death benefits. But here the challenged award was made 
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under G.S. 97-29, and this section is not subject to the limita- 
tion imposed by the proviso of G.S. 97-37. Here the employee 
had recovered from his disabling injury and had returned to 
work. His right to compensation had fully accrued a t  the time 
of his death. His claim, filed as i t  was before his death, rested 
on a vested right of recovery. This being so, the claim survived 
to his personal representative under the provisions of G.S. 
28-172. This statute provides : 

"Action survives to and against representative.-Upon 
the death of any person, all demands whatsoever, and rights 
to prosecute or defend any action or special proceeding, 
existing in favor of or against such person, except as here- 
inafter provided, shall survive to and against the executor, 
administrator or collector of his estate." 

Decision here reached is not a t  variance with the decision in 
Butts v. Montague, 204 N.C. 389, 168 S.E. 215, cited by the 
defendants. Cf. Queen v. F i b ~ e  Co., 203 N.C. 94, 164 S.E. 752. 

The defendants' third assignment of error relates to the ruling 
of the hearing Commissioner in excluding certain Federal tax  
returns of the defendant employer. The excluded returns not 
being a part  of the record or before the court, Judge Mallard 
correctly ruled that  the court could not "find that  the exclusion" 
of the returns "was prejudical to the defendants." In ?'e Smith's 
Will, 163 N.C. 464, 79 S.E. 977; Fulwood u. Fulwood, 161 N.C. 
601, 77 S.E. 763. 

It necessarily follows from what we have said that  the award 
in favor of the estate of the deceased employee will be upheld. 
However, i t  is noted that  the claim is being prosecuted in the 
name of Thelma Inman, widow. This being so, payment of the 
award will be held in abeyance until the widow, or some proper 
person, is appointed and qualifies as  personal representative and 
is substituted as plaintiff-claimant herein. Therefore, the cause 
will be remanded to the Superior Court and from that  court to 
the Industrial Commission, to the end that  a duly qualified and 
acting personal representative of the deceased Howard Inman 
may be substituted as plaintiff-claimant. When this is done, let 
the award heretofore made by the Industrial Commission be 
paid to the personal representative. 

Remanded. 
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TOWN O F  MORGANTON v. HUTTON As BOURBONNAIS COMPANY. 

(Filed 31 January ,  1958.) 

Appeal and Error  9 55: Declaratory Judgment Act 3 3: Parties 9 3- 
In a n  action under the Declaratory Judgment Act to determine 

whether plaintiff had acquired the fee or merely a n  easement by con- 
demnation, i t  appeared t h a t  defendant was the owner of a n  undivided 
interest in  the  lands a t  the  time of the condemnation, and whether 
such defendant had later acquired the interest of the other tenant  in  
common depended upon the  construction of the  deed executed by such 
other tenant  to defendant. Held: The cause must be remanded for  
the joinder of the cotenant as  a necessary party, since t h e  r ights  of 
the cotenant cannot be adjudicated or  precluded without his joinder. 
G.S. 1-260. 

APPEAL by defendant from Pless, J., a t  March Civil Term, 
1957, of BURKE. 

Civil action under the Declaratory Judgment Act for adjudi- 
cation of the title to a tract  of land in Burke County containing 
2,131.59 acres. The land was condemned by the plaintiff for  a 
watershed in a proceeding instituted in 1922 and terminated in 
1928. 

The immediate controversy involves the question whether 
the plaintiff has the right to  harvest and appropriate to i ts  own 
use the matured, merchantable timber on the watershed prop- 
erty. The answer to the question hinges on whether the plaintiff 
acquired in the condemnation proceeding (1) a fee simple estate, 
(2) a perpetual easement which includes the right to harvest the 
timber, (3) a limited easement, with the fee simple interest in 
the land and the timber remaining in the original owners or their 
heirs and assigns, or (4) whether, in any event, the plaintiff is 
estopped to claim more than an  easement, limited as above 
stated. 

The case was heard by the presiding Judge on waiver of jury 
trial, and both sides offered evidence. 

The Town of Morganton alleged in i ts  petition in the con- 
demnation proceeding that  i t  was necessary for i t  to "acquire 
the lands" as a watershed so as  to protect from contamination 
its water supply from Upper South Fork River, which is fed in 
par t  by streams on the lands in controversy. 

The final judgment in the  condemnation proceeding adjudges 
that  the judgment "shall operate as  a deed of conveyance and 
shall transfer, convey to and vest in the petitioner, the Town of 
Morganton, its successo'rs and assigns, during its corporate 
existence the lands of the defendants sought to be condemned 
herein for the uses and purposes mentioned and set forth in the 
petition." 
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The pleadings in the condemnation proceeding disclose that 
Hutton & Bourbonnais Company owned only an undivided 29/60 
interest in the tract of land. The owners of the other undivided 
interests were joined as defendants. 

Hutton & Bourbonnais Company is the only defendant named 
in the instant action. The case was tried on the theory that 
Hutton & Bourbonnais Company had acquired whatever out- 
standing interests, if any, their former cotenants had in the 
lands after the condemnation proceeding was concluded in 1928. 
For the apparent purpose of showing this, the plaintiff offered 
in evidence a deed dated 31 March, 1930, made by the executors 
of George N. Hutton, deceased, and A. B. Hutton and wife to 
Hutton & Bourbonnais Company, Inc., conveying the former 
27/60 interest of G. N. Hutton and the 4/60 interest of A. B. 
Hutton in eight tracts of land in Burke County. The first seven 
tracts described in the deed are outside the boundaries of the 
watershed tract now in controversy. The eighth tract is a larger 
tract which includes within its boundaries the watershed tract. 
Following the specific description, the deed contains these further 
provisions : 

"It is further understood that this conveyance is made 
with the understanding, that the State Asylum a t  Morgan- 
ton, North Carolina, has acquired a portion of the land in 
this boundary and that the  T o w n  or C i t y  o f  Morganton has 
acquired a portion o f  this land for a watershed and such 
acquired portions are  n o t  hereby conveyed, b u t  are  excepted 
f r o m  the  boundary. The purpose of this conveyance being to 
convey only the interest of the said George N. Hutton and 
A. B. Hutton in said boundary of land, subject to all valid 
and proper exceptions." (Italics added.) 

At the conclusion of the hearing, the presiding Judge an- 
nounced his decision in favor of the plaintiff. I t  was agreed by 
the parties that proposed findings of fact, conclusions of law, 
and judgment should be submitted to the court later, and that 
final judgment might be signed out of term and out of the dis- 
trict. At a later hearing, after the plaintiff had submitted its 
proposed findings, conclusions and judgment, the defendant 
moved the court to include in its judgment a finding, based on: 
the exception in the foregoing deed made by the executors of 
George N. Hutton and others to the present defendant, that all 
parties who may have or claim an interest in the lands in con- 
troversy have not been made parties to the action as required 
by statute. The motion was denied and the defendant excepted. 
Thereupon, attorney Marshall V. Yount advised the court that 
he represented Mrs. Doris H. Councill, who as heir a t  law of 
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A. B. Hutton claimed an  undivided interest in the lands. There- 
upon the defendant moved the court that  the cause be continued 
and that  all parties claiming an  interest in the lands, including 
in particular Mrs. Doris H. Councill, be made parties to the 
action. The motion was denied and the defendant excepted. The 
defendant then moved the court to declare a mistrial for the 
reason "that all persons who may have or claim an  interest in 
the lands in controversy who would be affected by a declaratory 
judgment rendered a t  this terms . . . have not been made parties 
to this action. . . ." The motion was denied, and the defendant 
excepted. 

Thereupon the court signed judgment as  tendered by the 
plaintiff, decreeing that  the plaintiff is the owner of the water- 
shed lands in fee simple absolute. The judgment also contains an  
alternate decree that  the plaintiff, in any event, has an  estate 
which entitles i t  to harvest as its own, subject to public health 
regulations, the timber growing upon the property. From the 
judgment so entered, the defendant appeals. 

Patrick & Harper, Charles D. Dixon, and Frank C. Patton for  
defendant, appellant. 

Womble, Carlyle, Sandridge & Rice, John H. McMurray, Liv- 
ingston Vernon, Sam J. Ervin, 111, and H. L. Riddle, Jr. f o r  
plainti.f, appellee. 

JOHNSON, J. On authority of the decision in Edmondsm 2;. 

Hendemon, 246 N.C. 634, 99 S.E. 2d 869, and cases there cited, 
i t  is apparent that  we have here a fatal defect of necessary 
parties. In the Edmondson case we had for construction a last 
will and testament. Here we have, among other questions, the 
interpretation and construction of a judgment and judgment 
roll in a condemnation proceeding. There appears to be no prac- 
tical difference between the two cases so f a r  as the question of 
parties is concerned. 

Whenever, as here, a fatal defect of parties is disclosed, the 
Court should refuse to deal with the merits of the case until the 
absent parties are brought into the action, and in the absence 
of a proper motion by a competent person, the defect should be 
corrected by ex mero motu ruling of the Court. Peel v. Moore, 
244 N.C. 512, 94 S.E. 2d 491; Edmondson v. Henderson, supra. 

The plaintiff argues with considerable cogency that  the deed 
from the defendant's former cotenants, notwithstanding the ex- 
ception clause contained therein, is sufficient in form when 
properly interpreted and construed to divest the grantors of all 
title and interest of every kind in the property. As to the question 
thus posed, we intimate no opinion, other than to say that  the 
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heirs or those who have succeeded to the rights, if any, of the 
grantors are  entitled to be heard on the question of interpreta- 
tion and construction, and should be made parties to this action. 

The Declaratory Judgment Act provides (G.S. 1-260) that  
"all persons shall be made parties who have or claim any interest 
which would be affected by the declaration, . . ." True, this 
section of the statute goes on to say that  "no declaration shall 
prejudice the rights of persons not parties to the proceeding." 
However, this latter portion of the statute ordinarily should not 
be relied on by the courts as authority to proceed to judgment 
without the presence of all necessary parties, when in the course 
of a trial the absence of such parties becomes apparent. When, 
as here, decision requires the construction of formal legal docu- 
ments, vitally affecting the rights of several persons, some par- 
ties to the action and some not, can i t  be said with assurances 
of verity that  the lower court may proceed to adverse judgment 
and the appellate court to  affirmation without prejudice to the 
rights of those not made parties? It suffices to  say that  when 
and if the absent parties should assert their rights in an  inde- 
pendent action, they would be a t  grips with the doctrine of stare 
decisis. 

The appellant brief filed here by Mrs. Doris Hutton Council1 
is not accordant with our rules of appellate procedure. Being 
unsupported by exception or appeal, her brief will be stricken 
from the file. 

The case will be remanded for such further proceedings as the 
law directs and the rights of the parties require. 

Remanded. 
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1. Eminent Domain 8 1- 
Eminent domain is the  power of the sovereign to take or damage 

private property fo r  a public purpose on payment of just compensa- 
tion. 

2. Eminent Domain 5 2- 
In  taking private property by eminent domain by the State  or a State 

agency i t  is required tha t  just compensation therefor be paid under 
"the law of the land" clause of the State Constitution, Article I, Section 
17, and under the "due process" clause of the 14th Amendment to the 
Federal Constitution. 

3. Eminent Domain 8 8- 
J u s t  compensation for  the taking of private property under the 

power of eminent domain is  the f a i r  market  value of the property 
condemned, determined a s  of the date of the taking, unaffected by any 
subsequent change in the condition of the property. 

4. Eminent Domain 8 13- 
In  a proceeding under G.S. 136-19 to recover just compensation for  the 

taking of private property for highway purposes, petitioners ordinarily 
a re  entitled, a s  a matter  of strict legal right, to  have the jury award 
them, in addition to  the sum the jury finds to be the fa i r  market value 
of the property on the taking date, interest on such sum a t  the rate  
of 6 per cent from the date petitioners were physically dispossessed 
to the date of verdict, a s  a n  element of just compensation. 
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5. Eminent Domain § 9- 

Where land is condemned for  highway purposes, the value of the 
perpetual easement acquired by the  condemnor is virtually the same 
a s  the value of the land, and the court should charge tha t  petitioners 
a r e  entitled to be awarded compensation in the fa i r  market value of 
their property a t  the time of the taking. However, the instruction 
tha t  petitioners were entitled to  have the full equivalent of the value 
of the use rather  than the value of the property a s  of the time of the 
taking, was not prejudicial under the facts  of this case. 

6. Eminent Domain § 18e- 

In  a proceeding to assess compensation for  lands taken for  highway 
purposes, a n  instruction charging the jury tha t  petitioners a re  entitled 
to  recover, in addition to  the fa i r  market value of the land on the 
date of taking, some additional amount to compensate for  the delay 
in the payment of compensation, must be held f o r  prejudicial error  
when the court fails to  give the  jury any  standard or guide for  the 
assessment of such additional sum. 

7. Damages 9 13a- 
In charging upon the issue of damages, the court of its own motion 

and without request must charge the jury a s  to the rule they should 
follow in assessing each element of the damages. G.S. 1-180. 

APPEAL by respondent from Campbell, J., March-April 1957 
Civil Term of BUNCOMBE as No. 98 a t  Fall Term 1957, carried 
over to Spring Term 1958. 

Condemnation proceeding by the State Highway and Public 
Works Commission authorized by G.S. 136-19. 

One issue, to the submission of which there is no exception 
by either party, was submitted to the jury. That issue is: 
"What amount are petitioners entitled to recover of respondent 
for the land, including that portion of the house and other im- 
provements situate thereon, condemned by the respondent for 
highway purposes on the 7th day of May, 1952?" The jury an- 
swered the issue : $9,675.00. 

From judgment in accord with the verdict respondent ap- 
peals. 

George B. Patton, Attorney General, and R. Brookes Peters, 
Assistant Attorney General, and McLean, W g e r ,  Elmore &. 
Martin, Associate Cou.nse1 for respondent, appellant. 

Sanford W. Brown for petitioners, appellees. 

PARKER, J. For the six years prior to 1948 petitioners were 
the owners of a lot on the south side of Druid Drive in the 
City of Asheville, fifty feet wide and about one hundred and 
forty-eight feet deep. Situate on the lot was a brick veneer house 
in which petitioners lived. Work for relocating and reconstruct- 
ing U. s. Highways 19-23 through a section of West Asheville 
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was begun under Project 9075 for the  first lane by respondent 
in 1948. For  this purpose respondent in 1949 purchased from 
petitioners for $4,700.00 a right of way across the back portion 
of their lot and the back part  of their house on the right of 
way. 

Petitioners continued to  live in their house. In  March 1952 
respondent began work for  widening U. S. Highways 19-23 to 
dual lane highways under Project 9086. To do this i t  was neces- 
sary for respondent to acquire all the remaining part  of peti- 
tioners' lot and all the remaining part  of their house thereon. 
On 7 May 1952 the  respondent in the exercise of its power of 
eminent domain appropriated all this remaining property of 
petitioners by going thereon and delivering t o  petitioners a 
copy of the letter and notice of condemnation, and erected a 
sign thereon reading: "This lot appropriated for highway pur- 
poses. SH&PWC, May 7, 1952." Petitioners continued to live in 
the house, until they were ejected therefrom and from the lot, 
under a court judgment in a proceeding brought by respondent 
for that  purpose. In  June or July 1952 respondent completely 
demolished the  house. It would seem, though the evidence is not 
entirely clear, that  the back portion of the house purchased by 
respondent in 1949, which was fifteen feet on the west side, and 
eleven feet on the east side, was not torn down until after 7 
May 1952. 

Petitioners and respondent being unable to agree upon the 
compensation justly owing to the petitioners for the taking un- 
der the  power of eminent domain of their property by respond- 
ent, the petitioners on 24 November 1952 instituted a proceeding 
under the provisions of Ch. 40 of the General Statutes to recover 
just compensation. G.S. 136-19; P r o c t o r  v. Highway Commis- 
sion, 230 N.C. 687, 55 S.E. 2d 479. In  their petition, petitioners 
alleged that  they were entitled to recover $22,800.00. Respondent 
in its answer denied that  petitioners are entitled to recover that  
amount, but do not allege what amount they should recover. 

Commissioners appointed by the Clerk of the Superior Court 
of Buncombe County reported t o  the court in August 1953 that  
compensation in the amount of $4,750.00 ought justly to be 
made to petitioners. Exceptions to the report were filed by re- 
spondent in August 1953, and by petitioners in September 1953. 
Pursuant to notice and motion, the Clerk on 30 September 1953 
overruled the exceptions, and entered judgment confirming the 
report of the commissioners, and ordering that  petitioners have 
and recover from respondent the sum of $4,750.00. Respondent 
in open court gave notice of appeal from the judgment, and de- 
manded a jury trial. On 5 October 1953 the Clerk transferred 
the proceeding to the civil issue docket of Buncombe County. 
22-247 
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A t  the 4 October 1954 Civil Term of the Superior Court of 
Buncombe County, Judge Dan K. Moore a t  a pre-trial conference 
ordered this one issue to be submitted to the jury: "What 
amount a r e  petitioners entitled to  recover of respondent for the 
land, excluding the house thereon, condemned for highway pur- 
poses on the 7th day of May 1952?" Petitioners excepted to the 
order, and appealed to  the Supreme Court. I n  this Court the  ap- 
peal was dismissed as premature, but without prejudice (1) to 
petitioners' exception to the order, or (2) to their rights in ac- 
cordance with law and procedure in such cases. DeBruhl v. High- 
way Commission, 241 N.C. 616, 86 S.E. 2d 200. 

The proceeding came on to be heard a t  the  March Term 1956 
of Buncombe County Superior Court before Judge P. C. Frone- 
berger and a jury. A t  a pre-trial conference Judge Froneberger 
held that  the issue settled by Judge Moore was correct. This is- 
sue was submitted to the jury, and i t  was answered by them 
$12,500.00. Judgment was entered on the verdict, and the 
res~onden t  excepted, and appealed to the Supreme Court. 

The appeal is reported in 245 N.C. 139, 95 S.E. 2d 553. Rod- 
man, J., in concluding the  opinion for the Court, said: 

"Since defendant did not acquire, in 1948 and 1949, any 
portion of the building or  land lying outside the right of 
way conveyed to  it, i t  follows that  plaintiffs are entitled 
to be fairly compensated for the par t  of the house as well 
as the land taken by the Highway Commission. The amount 
to be paid must be determined upon an appropriate issue 
submitted a t  a time when both plaintiffs and defendant 
have an  opportunity to submit evidence a s  to the  value of 
the property so taken." 

A new trial was ordered. 

After the second appeal respondent by leave of court filed 
an amended answer, and an  amended further answer, admitting, 
as held in the opinion, that  i t  did not acquire in 1949 any portion 
of the house or lot lying outside the right of way i t  purchased 
from petitioners. 

At  the trial a t  the March-April 1957 Civil Term of the Bun- 
combe County Superior Court, petitioners and respondent 
offered evidence tending to show the fair  market value of the 
property when i t  was condemned by respondent on 7 May 1952. 

Respondent assigns as error the part  of the charge quoted 
below, which is in parentheses : 

"Now, the Court charges you that the respondent, that is the 
Highway Commission, had a right under the law to acquire 
this property, but in doing so the law forbids and prohibits 
the respondent, that  is the Highway Commission, taking 
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the property of the petitioners other than by the law of the 
land, and pursuant thereto the Highway Commission is for- 
bidden to  take private property except upon paying just 
compensation for it, that  is, paying the fair  market value 
for the property, (the theory of such a case being that  
the obligation of the Highway Commission is  to  put the 
owners of the property in as  good position pecuniarily, 
tha t  is from a monetary standpoint, as  if the use of their 
property had not been taken, so that  the petitioners, the 
owners of the property, a re  entitled to have the full equiva- 
lent of the value of such use a t  the time of the taking, and 
to have tha t  paid contemporaneously with the taking, so 
that  the Court charges you) that  while interest on the 
money is not involved, and the petitioners a r e  not enti- 
tled to  recover any interest on their property, (neverthe- 
less you should take into consideration, and the Court 
charges you that  you will take into consideration, the in- 
tervening delay since June, 1952, when the petitioners were 
deprived of their property; you will consider that  delay up 
till this time, tha t  is the time when the award is allowed, 
and you will affix your award accordingly, so tha t  the peti- 
tioners will be made whole and will be compensated fully 
for  their property which has been taken, based upon the 
fair  market value of that  property on May 7, 1952, when 
i t  was taken, together with the delay in actually awarding 
tha t  money t o  them) ." 

"Eminent domain is the power of the sovereign to take or 
damage private property for a public purpose on payment of 
just compensation." Hedl-ick v. Graham, 245 N.C. 249, 96 S.E. 
2d 129. 

Article I, Section 17, of the North Carolina Constitution states 
that  no person ought to be in any manner deprived of his prop- 
erty, but by the  law of the land. "The law of the land and due 
process of law a re  interchangeable terms." Eason v. Spence, 232 
N.C. 579, 61 S.E. 2d 717. 

Practically every State in the Union, North Carolina excepted, 
contains an  express constitutional provision against the taking 
of private property for public use without the payment of just 
compensation. Jahr,  Eminent Domain, Sec. 36. However, North 
Carolina recognizes this fundamental right to just compensa- 
tion as  so grounded in natural law and justice that  i t  is part  of 
the fundamental law of the State, and imposes upon a govern- 
mental agency taking private property for public use a correla- 
tive duty to make just compensation to  the owner of the prop- 
erty taken. This principle is considered in North Carolina as an  
integral pa r t  of "the law of the land" within the meaning of 
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Article I, Section 17, of the  State Constitution. Sale v. Highway 
Commission, 242 N.C. 612, 89 S.E. 2d 290; Eller v. Board of 
Education, 242 N.C. 584, 89 S.E. 2d 144; Proctor v. Highway 
Commission, supra; Sanders v. R. R., 216 N.C. 312, 4 S.E. 2d 
902; Ivester v. City of Winstondalem, 215 N.C. 1, 1 S.E. 2d 88. 

Under the due process clause of the 14th Amendment t o  the 
United States Constitution no State can deprive an  individual 
of his property without just compensation. Delaware, L., & W. 
R. Co. v. Morristown, 276 U.S. 182, 72 L. Ed. 523, 56 A.L.R. 756; 
Pennsylvanicc Coal Co. v. Mahon, 260 U S .  393, 67 L. Ed. 322, 28 
A.L.R. 1321. This amendment is a limitation on the powers of 
the States. Sale v. Highway Commission, supra; Yarborough v. 
Park  Commission, 196 N.C. 284, 145 S.E. 563. It adds nothing 
to  the rights of one citizen against another. It simply furnishes 
a guaranty against any encroachment by the State on the fund- 
amental rights belonging to every citizen. U .  S. v. Cruikshunk, 
92 U S .  542, 554, 23 L. Ed. 588, 592. "The constitutional guar- 
anty of just compensation is not a limitation of the power to  
take, but only a condition of i t  exercise." Long Island Water 
Supply Co. v. Brooklyn, 166 U S .  685, 41 L. Ed. 1165. 

Thus, the payment of just compensation to petitioners for the 
taking of their property fo r  public use by the respondent State 
Highway and Public Works Commission, a n  agency of the State 
government, is protected by Article I, Section 17, of the North 
Carolina Constitution, as we have interpreted it, and by the 
14th Amendment to the Constitution of the United States. 

The fundamental principle tha t  private property cannot be 
taken by eminent domain without just compensation requires 
that  the fa i r  market value of the property condemned shall be 
determined as of the date of the taking, and unaffected by any 
subsequent change in the condition of the property. Highway 
Commission v. Black, 239 N.C. 198, 79 S.E. 2d 778; Power Co. v. 
Hayes, 193 N.C. 104, 136 S.E. 353; TJnited States v. Chandler- 
Dunbar W. P. Co., 229 U.S. 53, 57 L. Ed 1063; 29 C.J.S., Emi- 
nent Domain, Sec. 185. 

A question presented by respondent's assignments of error 
Numbers 31 and 32 to the charge quoted above is this: Are the 
petitioners, whose property was taken for  public use on 7 May 
1952 by the respondent, an agency of the State government, and 
who in June 1952 were physically dispossessed and ejected there- 
from by a court order procured by respondent, entitled to have 
the jury a t  the March-April 1957 Civil Term of Court award 
them compensation not only for the bare fa i r  market value of 
their property taken by respondent to be determined as of the 
date of the taking, but also to have the jury award them some 
additional sum for the substantial delay in the payment of the 
fair  market value of their property so taken, a s  an element of 
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the just compensation guaranteed by Article I, Section 17, of 
the North Carolina Constitution, as  we have construed it, and by 
the 14th Amendment to the United States Constitution, when 
there is nothing in the record to show that  the cause of the de- 
lay was petitioners' fault, the parties apparently being content 
t o  have just compensation for the taking of the property deter- 
mined in appropriate legal proceedings? This question is squarely 
raised by respondent's assignments of error Numbers 31 and 32. 
The answer to the question is, Yes. 

The view of the United States Supreme Court is illustrated by 
Kieselbach v. Commissioner of Int. Revenue, 317 U.S. 399, 87 
L. Ed. 358; Brooks-Scanlon Corp. v. United States, 265 U.S. 106, 
68 L. Ed. 934; and Seaboard Air  Line R. Co. v. United States, 
261 U.S. 299, 67 L. Ed 664. The Fifth Amendment to the United 
States Constitution, which is a limitation upon the federal gov- 
ernment, and not upon the States, Brown v. New Jersey, 175 
U.S. 172, 44 L. Ed  119, provides that  private property shall not 
be taken for public use without just compensation. Article I ,  
Section 17, of the North Carolina Constitution uses language of 
similar import. 

I n  Kieselbach v. Commissioner of Int. Revenue, s u p ,  the 
Court said : 

"From the  premises tha t  the value a t  time of the taking plus 
compensation for delay in payment equals just compensa- 
tion, United States v. Klumath & AI. Tribes, 304 U.S. 119, 
123, 82 L. Ed. 1219, 1222, 58 S. Ct. 799, and that  a good 
measure of the necessary additional amount is interest 'at a 
proper rate,' Seaboard Ai?- Line R. Co. v. United States, 
261 U.S. 299, 306, 67 L. Ed. 664, 669, 43 S. Ct. 354, peti- 
tioner contends that  as  just compensation requires the pay- 
ment of these sums for delay in settlement, they are  a part  
of the damages awarded for the property. But these pay- 
ments are  indemnification for delay, not a part  of the sale 
price. While without their payment just compensation would 
not be received by the vendor, i t  does not follow that  the 
additional payments are  a part  of the sale price under Sec- 
tion 117 (a ) .  The just compensation constitutionally re- 
quired is not the same thing as  the sale price of a capital 
asset." 

In  Brooks-Scanlon Corp. v. United States, supra, the Court 
said : 

"It is settled by the decisions of this Court tha t  just com- 
pensation is the value of the property taken a t  the time of 
the taking. Citing numerous cases. And, if the taking pre- 
cedes the payment of compensation, the owner is entitled 
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to  such addition to the value a t  the time of the taking as 
will produce the full equivalent of such value paid con- 
temporaneously. Interest a t  a proper ra te  is a good measure 
of the amount to  be added. Citing numerous cases." 

I n  Seaboard Ai r  Line R. Co. v. United States, supra, the Court 
said : 

"The rule is that, in the absence of a stipulation to pay in- 
terest, or a statute allowing it, none can be recovered 
against the United States upon unpaid accounts of claims. 
Citing cases. Section 10 of the Lever Act authorizes the tak- 
ing of property for the public use on payment of just com- 
pensation. There is no provision in respect of interest. Jus t  
compensation is provided for by the Constitution, and the 
right to i t  cannot be taken away by statute. . . . The com- 
pensation t o  which the owner is entitled is the full and per- 
fect equivalent of the property taken. Citing authority. It 
rests on equitable principles, and i t  means substantially 
that  the owner shall be put in as good position pecuniarily 
as  he would have been if his property had not been taken. 
Citing cases. . . . Where the United States condemns and 
takes possession of land before ascertaining or paying com- 
pensation, the owner is not limited to the value of the prop- 
erty at the time of the  taking; he is entitled to such addi- 
tion as  will produce the full equivalent of that  value, paid 
contemporaneously with the taking. Interest at a proper 
rate is a good measure by which t o  ascertain the amount 
so to be added. The legal rate of interest, a s  established by 
the  South Carolina statute was applied in this case. This 
was a 'palpably fa i r  and reasonable method of performing 
the indispensable condition t o  the exercise of the right of 
eminent domain; namely, of making "just compensation" 
for the land as  i t  stands, a t  the time of taking.' Citing au- 
thority." 

See also Bailey v. Anderson, State Highway Commissioner of 
Virginia, 326 U.S. 203, 90 L. Ed. 3. 

I n  Clark v. Cox, 134 Conn. 226, 56 A. 2d 512 (3  December 
1947), one question to be decided on appeal was whether, where 
the defendant, Highway Commissioner, has condemned and 
taken plaintiffs' land for highway purposes pursuant to  Section 
1528 of the Connecticut General Statutes, as amended, they a re  
entitled to receive interest from the date of taking until the 
date of judgment as an element of the just compensation guar- 
anteed by Article First, Section 11, of the Connecticut Consti- 
tution and the 14th Amendment to the United States Constitu- 
tion. Article First,  Section 11, of the Connecticut Constitution 
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reads: "The property of no person shall be taken for public use, 
without just compensation therefor." The Court said: 

"Since this taking was an exercise of the state's power of 
eminent domain, the plaintiffs' constitutional guaranties en- 
title them to just compensation as  of the time of the taking. 
'Where land is taken by eminent domain, the principal sum 
becomes due and payable when the land is taken.' Wood- 
ward v. City of New Haven, 107 Conn. 439, 441, 140 A. 814, 
815. It is the value of the land as of that  time which consti- 
tutes the basis of just compensation. I n  consequence of the 
delay in the payment of that  sum to the plaintiffs and the 
termination of their right of possession by the filing of the 
assessment, they had, from July 14, 1944, until January 17, 
1947, neither the legal right to the possession or use of their 
property nor the use of the money to which they were en- 
titled for its taking. Jus t  compensation must necessarily 
include compensation for the loss so sustained during this 
interval, for, as we have said, 'It matters not whether 
the property . . . taken be regarded as the land condemned 
or the amount of assessed damages withheld for the con- 
demnor's use . . . In  either aspect of the matter and in 
either event, the result will be the appropriation of private 
nroperty without just com~ensation.' Reiley v. City of 
Waterbury, 95 Conn. 226, 230, 111 A. 188, 189. The loss 
suffered during the interval referred to is as much an  ele- 
ment of just compensation as is the value of the land itself 
a s  of the date of the taking." 

The Court held that  plaintiffs a r e  not limited to  the value of 
their property taken by eminent domain for highway pur- 
poses by the Highway Commissioner, but they are  entitled by 
the guaranties of Article First,  Section 11, of the Connecticut 
Constitution and of the 14th Amendment to the United States 
Constitution to such addition as will produce a full equivalent 
of that  value paid contemporaneously with the taking, and in- 
terest a t  a proper rate is a good measure by which to ascertain 
the amount so to be added. 

Gitlin v. Pennsylvania Turnpike Commission, 384 Pa. 326, 121 
A. 2d 79 (13 March 1956), was a proceeding to  determine the 
damages due the plaintiffs for the appropriation of their property 
for highway purposes by the defendant, an instrumentality of 
the Commonwealth of Pennsylvania. On plaintiffs' petition the 
court below appointed a board of view for the ascertainment of 
the damages due the plaintiffs for the appropriation of their 
property. The viewers appraised the value of the property taken, 
and awarded the value of the property taken, and damages for 
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delay in payment of the value of the property taken a t  the rate 
of four per cent per annum. The judge below confirmed the 
viewers' report and award. Article I, Section 10, of the Penn- 
sylvania Constitution reads: ". . . . nor shall private property be 
taken or applied to public use, without authority of law and 
without just compensation being first made or secured." On 
appeal the defendant contended tha t  i t  is not liable for damages 
for delay in payment of the sum due for property which i t  ap- 
propriates by condemnation, and bottomed its contention upon 
the assertion that the Commonwealth of Pennsylvania is not 
liable in damages for delay in payment for property condemned 
by i t  and that, since the Turnpike Commission is an instrumen- 
tality of the Commonwealth, i t  is likewise free from liability in 
such regard. The Supreme Court of Pennsylvania in affirming 
the order of the court below said: 

"The fallacy in the argument is twofold: (1) the major 
premise is erroneous and (2) the Commission is not the 
Commonwealth. And, even if i t  were entitled to  the sov- 
ereign's immunity from liability for interest, i t  would still 
be answerable in damages for delay in payment for prop- 
erty condemned. I n  Fidelity-Philadelphia Trust Co. v. C o w  
monweulth, 352 Pa.  143, 145, 42 A. 2d 585, the principal 
question for decision was 'whether an  owner of property ap- 
propriated by or in behalf of the Commonwealth of Penn- 
sylvania through condemnation is entitled to damages for 
delay in payment of the  sum ascertained to  be reasonable 
compensation for the property so taken.' We unequivocally 
answered that  question in the affirmative. Nor could the 
rule be otherwise without palpably violating the State Con- 
stitution. . . . Czdver v. Commonwealth, 348 Pa. 472, 35 A. 
2d 64, upon which the appellant heavily relies, is not in point 
as even a cursory reading of the opinion should a t  once dis- 
close. The rationale of the decision in the Culver case is that  
the Commonwealth is not liable to pay interest on its debts 
unless bound so to do by statute or by contract of its execu- 
tive officers. In  that  case, the damages recoverable for the 
property taken by condemnation had been reduced to a 
judgment entered on a jury's verdict after  a trial of the is- 
sue of damages in the court of common pleas upon an  ap- 
peal thereto from an  award of viewers. The verdict con- 
cluded all elements of damages to which the owner was en- 
titled, including compensation for delay in payment. The 
one question involved in the Culver case, supra, was whether 
the Commonwealth was liable for interest on the judgment. 
As we endeavored to explain in distinguishing the Culver 
case in Fidelity-Philadelphia Trust Co. v. Commonwealth, 
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supra, until a binding judgment is entered against the Com- 
monwealth in a land condemnation proceeding, either by 
way of a n  award of viewers or a jury's verdict, there is no 
debt and, consequently, no question of interest. Damage for 
delay in payment of the property value is not interest. 
While measured by a rate per cent, i t  is recoverable as 
damages and not as interest: Whitcomb v. City of Philadel- 
phia, 264 Pa. 277, 284, 107 A. 765. In the instant case, there 
is as yet no binding judgment against the Commonwealth 
which concludes the quantum of the damages due the plain- 
tiffs; hence, no question of liability for interest is in any 
way involved." 

In  State v. Deal, 191 Oregon 661, 233 P. 2d 242 (27 June 
1951), the plaintiff, State of Oregon, through its State Highway 
Commission, appealed from a judgment based on the verdict of a 
jury in a condemnation action. In reversing the judgment below 
and remanding the cause to the Circuit Court for further pro- 
ceedings, the Court deeming i t  expedient, for the guidance of 
the court below and counsel in this and future cases expressed 
their unanimous views on the point we are discussing, which 
was similar to what this Court did on another point in the for- 
mer appeal of this case in 245 N.C. 139, 95 S.E. 2d 553. The 
Court after stating that  Article I ,  Section 18, of the Oregon 
Constitution provides in part :  "Private property shall not be 
taken for public use . . . without just compensation," and that  
the Fifth Amendment to the United States Constitution contains 
substantially the same provision, and citing many cases of the 
United States Supreme Court construing the language of the 
Fifth Amendment to  the United States Constitution-among 
them two of the cases we have quoted from above-said: 

"We adopt the construction of the words 'just compensation' 
in our Constitution which has been placed upon the same 
words in the Federal Constitution by the highest court in 
the land, and hold as matter of law that the defendants are  
entitled to interest a t  the rate of 6% per annum from the 
day of the taking on whatever sum the jury may find to be 
the fa i r  market value of the property, such interest to be 
deemed a part  of the damages suffered by the defendants 
as  a result of the appropriation." 

In  Flevzming v. Board o f  Com'rs., 119 Kan. 598, 240 P. 591, 
the jury found the actual damages for location of the road to be 
$251.50, having been specifically instructed by the court not to 
include any interest in reaching their verdict. In  a special ques- 
tion submitted by the court the jury found that  the amount of 
interest a t  six per cent on the damages from the time of the lo- 
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cation of the road until the time of the trial was $105.63. In  en- 
tering judgment the court added this amount to the  general ver- 
dict and rendered judgment for $357.13. Appellants contended 
this was error because the county was not liable for interest on 
its obligations unless specially made so by statute. The Court 
said : 

"The rule there announced has no application to  compensa- 
tion for  property taken for public use under the power of 
eminent domain, where the requirement is that  full compen- 
sation fo r  property taken, should be paid. The general rule 
in such proceedings is that  where there is a substantial 
lapse of time between the actual taking of the property and 
the payment, interest on the damages for the taking of the 
property from the time of taking until the time of final 
payment, or, what amounts to the same thing, damages in 
the nature of interest for delay in payment of compensa- 
tion, is properly allowed. Citing numerous cases." 

The court affirmed the lower court, with a slight modification, 
reducing the judgment by $11.50 with interest. 

The principle of law we are  discussing, in many of its ramifi- 
cations, has been thoroughly considered in Arkansas-Missouri 
Power Co. v. Hamlin, Mo. App., 288 S.W. 2d 14 (2 March 1956). 
In  that  scholarly opinion many of the cases, annotations and 
texts are  collected. The learned Judge Ruark said in the opin- 
ion : 

"Interest as so allowed by the weight of authority is not in- 
terest eo nomine, that  is, interest as such and in the com- 
monly accepted sense, but a substitute or means of meas- 
uring the value of the deprivation of the use of the prop- 
erty, and because i t  is a par t  and element of the just com- 
pensation required by constitutional provisions, which a re  
self-enforcing, entirely independent of statute; for when 
no other method is a t  hand to determine the landowner's 
loss for the interim period, its allowance as an element of 
the just compensation is held necessary to preserve the con- 
stitutionality of statutory procedures which do not of them- 
selves provide a way for compensating the owner, for the 
period he is kept out of owner's possession without full pay- 
ment. Citing many cases. Some law writers say i t  is com- 
pensation for 'delay in payment.' Others say that  interest 
a s  a part  of the just compensation and interest as and for 
delay in payment are one and the same thing. Citing au- 
thorities." 
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In  Jahr,  Eminent Domain, Sec. 176, i t  is  said: 

"When the right of eminent domain is exercised, just com- 
pensation must be paid to the owner whose property is ac- 
quired. The obligation to pay rests on constitutional guar- 
antees. When compensation is not paid coincidentally with 
the taking, i t  must include some sum in addition t o  the bare 
value of the property on the taking date, for  delay in mak- 
ing payment, so tha t  compensation may be just. Without 
the addition of some sum, the requirement of just compen- 
sation constitutionally guaranteed would not be met. In  the 
absence of evidence as to what such additional sum should 
be, interest, as the legal requirement meets this obligation. 
Where, however, no fixed rate of interest is specified in the 
statute, the legal ra te  of interest is applicable. Interest 
therefore forms part  of the award." 

Many cases are  cited to support the text. 
In 29 C.J.S., Eminent Domain, Sec. 176 (a) ,  i t  is said: 

"Where payment of compensation does not accompany the 
taking of property for public use but is  postponed to a 
later date, the owner of the property ordinarily is entitled 
to the award of a n  additional sum which will compensate 
for the delay, or which will, in other words, produce the full 
equivalent of the value of the property paid contempo- 
raneously with the taking. According to the weight of au- 
thority, the owner is in such circumstances entitled to in- 
terest, or, what is similar, to damages in the nature of 
interest for  delay in payment. The right to such interest or 
damages is not dependent, on statutory provision or a spe- 
cial agreement." 

Many cases are  cited to  support the text. 
In  Orgel on Valuation under Eminent Domain, Second Ed., 

Vol. I, Sec. 5 ,  it is written: 

"When property is acquired by eminent domain, there is a n  
interval between the appropriation of the property and the 
payment of compensation during which the owner is de- 
prived of the use of his property. The constitutional provi- 
sion of just compensation as  interpreted by the courts re- 
quires that  the owner be indemnified for the damages aris- 
ing out of the delay in paying him the cash equivalent of 
the property taken." 

A very comprehensive annotation setting forth the bulk of 
the case law on the subject can be found in 36 A.L.R. 2d begin- 
ning on page 413, under the title VIII. Eminent Domain in see- 
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tions 46, 47, 48, 49, 50 and 51. See earlier annotations in 111 
A.L.R., page 1304, VIII. Eminent Domain, and 96 A.L.R., page 
150, VIII. Eminent Domain. See also Nichols on Eminent Do- 
main, Third Ed., Vol. 3, Sec. 8.63, where cases are  cited from 
most of the States and from many 'United States Courts, and 
Lewis, Eminent Domain, 3rd Ed., Vol. 2, Sec. 742. 

Yancey v. Highway Commission, 221 N.C. 185, 19 S.E. 2d 489, 
was a special proceeding to  recover compensation for lands 
taken and easements imposed in areas of the Blue Ridge Park- 
way. The petitioners were permitted to harvest crops on the 
lands for  the years 1937 and 1938, and the actual deprivation of 
possession was delayed beyond the date of appropriation. Peti- 
tioners contended that  they were entitled to interest on the ver- 
dict fixing compensation from the date of the original appro- 
priation as  a matter of law. The Court held that  upon the pres- 
ent record the petitioners were not entitled to add interest t o  the 
verdict. Stacy, C. J., in writing the Court's opinion used this 
significant language : 

"Let us test i t  in another way. Supposing the jury had been 
instructed that  although interest was not allowable as 
such, nevertheless they should take into consideration the 
intervening delay and fix the award accordingly. Obviously, 
under such a charge the court would not be justified in 
adding interest to  the  award." 

Manifestly, this case is no authority upon the question we a re  
discussing. 

Thereafter in the trial court petitioners entered a motion in 
the cause, denominated a petition for mandamus, t o  compel the 
payment of interest on the judgment from the date of its rendi- 
tion to the time of payment. Respondent demurred ore tenus to  
the petition and motion. The demurrer was sustained, and peti- 
tioners appealed, Yancey v. Highway Commission, 222 N.C. 106, 
22 S.E. 2d 256. The decision of the lower court was affirmed. 
Devin, J., in writing the Court's opinion, after referring to deci- 
sions of the United States Supreme Court, which hold that just 
compensation is provided by the Fifth Amendment to the United 
States Constitution and "where the United States condemns and 
takes possession of land before ascertaining or paying compen- 
sation, the owner is not limited to the value of the property a t  
the time of the taking; he is entitled to such addition as  will 
produce the full equivalent of that  value, paid contemporaneous- 
ly with the taking" (Seaboard Air Lilze R. Co. v. United States, 
supra), used this language : 

"However, that  principle does not aid us under the facts of 
this case. Here the amount of compensation justly due the 
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petitioners has been judicially determined by verdict and 
judgment as  of the time of the trial. . . . They now ask the 
court to add an  additional amount to the judgment as in- 
terest on the judgment. It is a somewhat different matter 
from adding interest from the  date of taking t o  the value 
of the property a s  par t  of the compensation, t o  adding in- 
terest to the judgment by which the full amount has already 
been fixed, from and after its rendition, as damages for 
delay in payment." 

Obviously, this case does not decide the question we have for 
decision, nor does Highway Commission v. Privett, 246 N.C. 501, 
99 S.E. 2d 61. 

Miller v. Asheville, 112 N.C. 759, 16 S.E. 762, was an  appeal 
from an  assessment of damages in condemnation proceedings in- 
stituted by the City of Asheville for widening a street. The 
court instructed the jury in par t  "that they should allow inter- 
est upon such sum as they assessed as  damages to the prop- 
erty, if they assessed any." The Court held this was proper. See 
the fifth headnote to this case in our Reports. The State reprint 
in 1922 of the  original volume of our Reports containing this 
case omits over five pages of the statement of facts, including 
the court's charge we have quoted. 

We a re  advertent to Abernathy v. R. R., 159 N.C. 340, 74 S.E. 
890, and R. R. v. Manufacturing Co., 166 N.C. 168, 82 S.E. 5, 
L.R.A. 1916A 1079. As to  these cases see Annotation 36 A.L.R. 
2d p. 435. These two cases did not involve the State's taking of 
private property for  public use, and therefore the 14th Amend- 
ment to  the United States Constitution, which guarantees 
against any encroachment by the State on the fundamentaI 
rights belonging t o  every citizen, did not apply, and further, the 
precise question we are considering was not presented for deci- 
sion in those two cases. 

In the instant case petitioners' property was condemned for 
public use by respondent, a n  agency of the State government, 
who in June 1952 physically dispossessed and ejected petitioners 
from their property, totally demolished their house, and have 
been using the property since for highway use. Under the facts 
of this case to  hold that  petitioners do not have a strict legal 
right to  have the jury award them some additional sum for the 
delay in the payment of the value of their property on the taking 
date as an element of just compensation would plainly violate 
the fundamental rights guaranteed to petitioners by the 14th 
Amendment to the United States Constitution, as that  amend- 
ment has been construed by the United States Supreme Court, 
and also guaranteed to them by Article I, Section 17, of the 
North Carolina Constitution, as we have interpreted it. To hold 
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that petitioners are entitled to recover as a legal right such ad- 
ditional sum for delay in payment as an element of just compen- 
sation under the 14th Amendment to the United States Con- 
stitution, and to hold that under Article I, Section 17, of the 
State Constitution such additional sum may be allowed in the 
discretion of the jury, and not as a matter of legal right, would 
be a strange holding, and would not benefit respondent. 

It is clear that the part of the court's charge set forth above 
in the first parenthesis, which is challenged by respondent's as- 
signment of error Number 31, is taken in a large part verbatim 
from the language of the United States Supreme Court in Sea- 
board Air Line R. Co. v. United States, which we have quoted 
above. The court in this challenged part of the charge after say- 
ing in effect the respondent had taken the use of petitioners' 
property, charged: "So that the petitioners, the owners of the 
property, are entitled to have the full equivalent of the value of 
such w e  a t  the time of the taking, and to have that paid con- 
temporaneously with the taking." The court should have charged 
that the petitioners are entitled to have the fair market value of 
their property a t  the time of the taking, etc. Ervin, J., said for  
the Court in Highway Commission, v. Black, Suva:  "Since the 
condemner acquires the complete right to occupy and use the 
entire surface of the part of the land covered by the perpetual 
easement for all time to the exclusion of the landowner, the bare 
fee remaining in the landowner is, for all practical purposes, of 
no value, and the value of the perpetual easement acquired by 
the condemner is virtually the same as the value of the land 
embraced by it." In  charging as it did, the court committed 
technical error, but it would seem that it was not harmful to 
respondent. The trial court, however, in the part of its charge 
set forth above in the second parenthesis, which is challenged 
by respondent's assignment of error Number 32, committed er- 
ror prejudicial to respondent, when, after instructing the jury 
"you should take into consideration, . . . the intervening delay 
since June 1952, when the petitioners were deprived of their 
property; you will consider that delay up till this time, that is 
the time when the award is allowed, and you will affix your 
award accordingly," i t  did not go further and instruct the jury 
as to the rule they should follow to ascertain the additional sum 
to award the petitioners for the delay in the payment of the 
value of their property on the taking date. A reading of the 
charge in its entirety shows that nowhere in it did the trial court 
give the jury any criterion, rule, method or standard to guide 
them in this respect. 

It is the duty of the trial court of its own motion and without 
request to instruct the jury correctly as to the proper rule they 
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should follow to ascertain the additional sum to  award the 
petitioners for the delay in the payment of the fair  market value 
of their property on the taking date, as an element of the just 
compensation guaranteed to them by the provisions of the 
United States and the North Carolina Constitutions. G.S. 1-180; 
Adams v. Service Go., 237 N.C. 136, 74 S.E. 2d 332; Wilson v. 
Wilson, 190 N.C. 819, 130 S.E. 834; Brezoington v. Loughran, 
183 N.C. 558, 112 S.E. 257; Cherry v. Upton, 180 N.C. 1, 103 
S.E. 912; Coles v. Lumber Co., 150 N.C. 183, 63 S.E. 736. 

In an annotation in 36 A.L.R. 2d pp. 418-420 is given a num- 
ber of cases which contain express statements to the effect that  
interest is not awarded as such, but that  the equivalent of inter- 
est is given as damages for the detention of the compensation. 
I n  the same annotation pp. 420-421 is given a list of other cases 
which contain statements to the effect that  something in the 
nature of interest must be included in the award in order to 
p r o d ~ ~ c e  the full equivalent of the value of an award paid con- 
temporaneously with the taking. It would seem that  the above 
distinction is one of words rather than of substance, and that  
both views in essence mean that  the additional sum awarded for 
delay in payment of the value of the property taken is not in- 
terest eo nomine, but interest is a fair  means for measuring the 
amount to  be arrived a t  of such additional sum. 

Ordinarily, the legal rate of interest, where the condemned 
property is located, upon the original sum fixed as compensa- 
tion for the fair  market value of the property on the taking 
date, is considered a fa i r  measwe of the amount to compensate 
the owner for the delay in paying the award, so as to make just 
compensation. Miller v. Asheville, sup?*a; Seaboard A i r  Line R. 
Co. v. United States, mpra;  I n  re  New York, 179 N.Y. 496, 72 
N.E. 522; State v. Deal, supra; 29 C.J.S., Eminent Domain, p. 
1055; Orgel on Valuation under Eminent Domain, Second Ed., 
Vol. I, p. 27; Annotation 36 A.L.R. 2d p. 436; Jahr,  Eminent 
Domain, Sec. 176. See Nichols on Eminent Domain, Third Ed., 
Vol. 3, Sec. 8.63 (3 ) .  

In  the absence of statutory authority, compound interest 
should not be awarded. 29 C.J.S., Eminent Domain, p. 1056; 
Nichols, ibid. 

The North Carolina Constitution contains no provision as to 
rates of interest. The rate of interest in this State is statutory. 
Moore v. Beaman, 112 N.C. 558, 17 S.E. 676. The legal rate of 
interest in this State is six per cent. G.S. 24-1. 

On the facts before us, we hold as a matter of law that  peti- 
tioners are entitled to have the jury award them interest a t  the 
rate of six per cent from the day of the taking of their prop- 
erty by respondent on whatever sum they may find to be the 



688 I N  THE SUPREME COURT. [247 

fa i r  market value of their property on the taking date, such 
interest to  be deemed an  additional sum awarded to petitioners 
for respondent's delay in payment of their property taken, as a n  
element of the just compensation guaranteed to them by Arti- 
cle I, Section 17, of the North Carolina Constitution, and by the 
14th Amendment to the United States Constitution. 

For error in the charge, we are  required to order a 
New trial. 

JAMES S. CORDELL v. GROVE STONE AND SAND COMPANY, 
A CORPORATION. 

(Filed 26 February, 1968.) 

1. Evidence 5 42d: Principal and Agent 5 7a- 

Evidence t h a t  a n  agent  of a stone and sand company directed the 
enlployees of the company with respect to their work and hired and 
paid them off, is insufficient predicate for the admission of testimony 
a s  to a declaration of the agent  t h a t  the company had abandoned i ts  
mineral leasehold estate in tha t  par t  of the land in controversy, since, 
in the absence of evidence to the contrary, such agent has  no express 
or implied authority to affect title to realty of the company. 

2. Abandonment of Property- 
In order to constitute a n  abandonment of mineral rights, there must 

be acts and conduct positive, unequivocal, and inconsistent with the 
claim of the leasehold estate, and mere lapse of time and the failure 
to list and pay taxes thereon a re  insufficient to amount to a waiver or 
abandonment. 

3. Landlord and Tenant 8 1- 
A leasehold interest for  a term of years is a chattel real. 

4. Taxation 3 26%- 

Where the contract between the parties does not require the lessee 
to list the leasehold estate for  taxes, the whole of the land may be 
listed in  the  name of the owner of the fee, G.S. 105-301, subsection 
( 8 ) ,  and the whole of the land is assessable against him. 

APPEAL by plaintiff from Farthing, J., November Term 1957 
.of BUNCOMBE. 

This is a civil action instituted in the Superior Court of Bun- 
combe County, North Carolina, on 18 May 1955, to recover dam- 
ages from the defendant for the alleged unlawful taking of sand, 
gravel and rock from the premises of the plaintiff during the 
years 1953 and 1954. 

In  1924, E. W. Grove leased to the defendant ten tracts of 
land located in Buncombe County, North Carolina, consisting of 
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several hundred acres. The plaintiff now owns 33 acres of land 
situate in Swannanoa Township in Buncombe County, North 
Carolina, being a part  of Tract 3 included in said lease agree- 
ment which originally consisted of 75 acres. 

By the terms of the lease the defendant was given the  "right 
of entering in and upon the land * * * described for the pur- 
pose of searching for and locating sand, stone and gravel, and 
the quarrying, removing and preparing for market any and all 
such sand, stone, gravel or rock which may be found on said 
premises and to manufacture therefrom such products as  i t  may 
desire * * * during the period of 50 years from the date hereof, 
and to mine, quarry, manufacture, remove, sell and dispose of 
the same; said term to  begin from the 1st day of February, 1924 
and to  end on the 31st day of January, 1974." 

The lease was duly recorded in the office of the Register of 
Deeds for Buncombe County on 7 May 1924, in Book 284, page 
437. 

On 16 September 1935, the  trustees of the E. W. Grove estate 
conveyed to W. C. Hunnicutt, for a consideration of $245.00, the 
land contained in Tract 3 as  described in the lease agreement. 

On 12 November 1935, W. C. Hunnicutt and wife conveyed 
this identical land to James T. Ellis and wife, Lizzie 0. Ellis, 
the parents of Lillie May Cordell, wife of the plaintiff. 

On 15 November 1935, James T. Ellis and wife conveyed the 
property to James S. Cordell and wife, Lillie May Cordell a s  
tenants by the entirety. This was a deed of gift. 

Each one of the foregoing deeds was made subject to the lease 
executed by E. W. Grove to the defendant and duly recorded. 

Later, James S. Cordell and wife separated and agreed upon 
a division of the land referred to herein. The plaintiff obtained 
a deed from his wife, dated 12 December 1953, for 33 acres, 
which is the subject of this action. No reference is made to the 
E. W. Grove lease in the conveyance from Lillie May Cordell to 
the plaintiff. 

It is stipulated by the parties "that the defendant has never 
a t  any time listed or paid taxes on the gravel rights, mineral 
rights, and other rights in and to the lands described in the 
complaint a t  any time prior t o  removal." 

It  is further stipulated "that plaintiff has each and every year 
since the year 1935 listed the lands described in the complaint 
for taxes, and paid the taxes thereon as assessed against the 
same." 

The defendant in its answer alleged that  the lands of plaintiff 
a re  subject to its lease. The plaintiff in his reply alleged that  
the defendant had abandoned the lease as to Tract 3, described 
therein. 
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A t  the close of plaintiff's evidence, the defendant moved for 
judgment as  of nonsuit. The motion was granted, and the plain- 
tiff appeals, assigning error. 

Don C. Young f o r  p la in t i f f  appelLakzt. 
Lee & Lee f o r  d e f e n d a n t  appellee.  

DENNY, J. The plaintiff challenges the correctness of the rul- 
ing of the court below in sustaining the defendant's motion for  
judgment as of nonsuit. He contends that  defendant abandoned 
the E. W. Grove lease with respect to Tract 3, containing 75 
acres, the 33 acres involved herein being a part  thereof. He fur- 
ther contends that  such abandonment occurred prior to 12 No- 
vember 1935, the date of the deed from W. C. Hunnicutt and 
wife to James T. Ellis and wife, Lizzie 0. Ellis, parents of plain- 
tiff's wife, Lillie May Cordell. 

The plaintiff's assignments of error Nos. 1 through 7 are 
based on exceptions to the refusal of the court below to admit 
in evidence the testimony of plaintiff as t o  the contents of an 
oral conversation he had with one Ernest Jones, who is re- 
ferred to as the general manager of the defendant corporation 
by one of plaintiff's witnesses. It is in evidence, without ob- 
jection, that  Mr. Jones directed the employees of the defendant 
with respect t o  their work, and that  he hired and paid them off. 
The plaintiff was employed by Mr. ,Jones to work for the de- 
fendant for approximately two months in the Fall of 1935, and 
while so employed he went to  the office of the defendant and 
talked t o  Mr. Jones about the property involved herein. Upon 
objection the plaintiff was not permitted to answer the following 
question: "* * * what did you say to Mr. Jones about this prop- 
erty and what did he say to you?" If the plaintiff had been per- 
mitted to answer he would have testified as follows: "Well, I 
told him that  I was thinking of buying some property to build 
a house on, and I told him that  I understood that  Grovestone 
had a lease on this property and I wanted to know what chance 
there was that  they would ever bother it. * * * And he asked 
me where the property was located, and I told him it was 
down below the State Farm property, and he said, 'Well, that  
property down there has been abandoned * * * we have never 
run any tests for any stone, we are  not interested in whether 
there is any stone there or not, that  our purpose for the lease 
to s tar t  with was to keep anybody from coming in and giving 
us competition.' " Q. "Mr. Cordell, pursuant to this conversation 
that  you had with the general manager, Mr. Jones, of the de- 
fendant, did you purchase this property?" Defendant's objection 
sustained. Exception No. 2. The answer, if permitted to answer, 
would have been, "Yes, I bought the property after that." 
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The additional excluded evidence was similar to that  quoted 
above and related to the same conversation. 

Conceding that  Mr. Jones made the statement as  plaintiff 
contends, the question is whether the statement is admissible 
against the defendant. 

In the case of Conzwtercial Solvents v. Johnson, 235 N.C. 237, 
69 S.E. 2d 716, Johnson, J., speaking for the Court, said: "While 
proof of agency, as well as its nature and extent, may be made 
by the direct testimony of the alleged agent (Jones v. Light Co., 
206 N.C. 862, 175 S.E. 167), nevertheless i t  is well established 
that, as against the principal, evidence of declarations or  state- 
ments of an  alleged agent made out of court is not admissible 
either to prove the fact of agency or its nature and extent. 
West v. Grocery Co., 138 N.C. 166, 50 S.E. 565; Parrish v. Mfg. 
Co., 211 N.C. 7, 188 S.E. 817; 1 Meacham on Agency, 2d Ed., 
Sec. 285. 

"And in applying this rule, ordinarily the extra-judicial state- 
ment or declaration of the alleged agent may not be given in 
evidence, unless (1) the fact of agency appears from other evi- 
dence, and also unless i t  be made to appear by other evidence 
that  the making of such statement or declaration was (2) with- 
in the authority of the agent, or (3) as to persons dealing with 
the agent, within the apparent authority of the agent," citing 
numerous authorities. 

There is no evidence in this record which tends t o  show that  
Ernest Jones had any authority, as the agent of the defendant, 
other than to perform the duties incident to  the actual opera- 
tions of the Grove Stone and Sand Company in removing sand, 
gravel and rock from its leased premises. Moreover, i t  does not 
appear that  such duties would ordinarily or customarily include 
the authority to bind his principal with respect to real estate 
transactions. 

In the case of Tuttle v. Building Corp., 228 N.C. 507, 46 S.E. 
2d 313, Barnhill, J., later C. J., quoted with approval from 2 
Fletcher, Cyc. Corporation, 508, Section 605, the following: 
"The president of a corporation has no implied or inherent 
authority, merely by virtue of his office or as incident thereto, 
to sell and convey or to  contract to  sell the real or personal 
property of the corporat;'ons, without authority so to do from the 
board of directors, even though he is both president and general 
manager, and over a period of years is left with the entire man- 
agement and control of the affairs of the corporation. * * *" The 
foregoing rule, however, is not inflexible. Where a corporation 
is created for  the primary purpose of buying and selling real 
estate in which its officers are actively engaged, with the silent 
approval or acquiescence of the board of directors, authority to  
do so will be implied. Tuttle v. Building Corp., supra; Brimmer 
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v. Brimmer, 174 N.C. 435, 93 S.E. 984; Watson v. Manufactur- 
ing Co., 147 N.C. 469, 61 S.E. 273. 

I n  R. R. v. Smithermun, 178 N.C. 595, 101 S.E. 208, the Rail- 
road Company had built a new depot, and the owner of the fee 
claimed that  the property on which the old depot was located 
had reverted to him as owner of the fee by reason of nonuser for 
general railroad purposes. The defendant's witness, W. I. 
Myrick, was permitted to testify that  plaintiff's local passenger 
and freight agent, S. T. Brown, had made a statement to the 
effect that  the property no longer belonged to the Railroad Com- 
pany, and i t  would have nothing more to do with it, as i t  was 
the property of Mr. Smitherman. The agent delivered the key 
to  the old depot to the witness at that  time. Plaintiff's objection 
to  the admission of this evidence was overruled. This Court 
said: "The witness, S. T. Brown, * * * had no authority, express 
or  implied, t o  surrender possession of the old building to the 
defendant, or to any one under his direction, nor was any declar- 
ation made by him to  Myrick, as to what the plaintiff had done 
about that  building, and to the effect that  i t  had been sur- 
rendered to  the defendant and belonged to him, admissible 
against the plaintiff, who was his principal. He had no real or 
apparent authority to give up his principal's property, so f a r  as 
this record shows, and certainly none to declare what the prin- 
cipal had done in the  past respecting it. * * * 

"But, however, the fact may be as to the authority of the 
agent t o  surrender the property, his declaration to Myrick, if 
made, was incompetent to prove it. We have seen that he can- 
not enlarge his authority by his own declarations and this Court 
has recently stated that  'the authorities in this State are all to 
the effect that  declarations of an  agent made after  the event, 
and as mere narrative of a past occurrence, are not competent 
against the principal.' Johnson v. Ins. Co., 172 N.C. 142, citing 
Smith v. R. R., 68 N.C. 115; Rumbough v. Improcement Co., 112 
N.C. 751 ; Morgan v. Benefit Society, 167 N.C. 265." 

In  the case of Smith 21. R. R., 68 N.C. 107, Rodman, J., speak- 
ing for the Court, said: "The power to make declarations or ad- 
missions in behalf of a company as to events or defaults that  
have occurred and are past, cannot be inferred as incidental to 
the duties of a general agent to superintend the current dealings 
and business of the company.'? 

The ruling of the court below, in excluding the evidence 
upon which the appellant bases his assignments of error Nos. 
1 through 7, will be upheld. 

This Court held in Banks v. Banks, 77 N.C. 186, "To constitute 
an  abandonment or renunciation of claim there must be acts and 
conduct positive, unequivocal, and inconsistent with his claim 
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of title. Nor will mere lapse of time or other delay in asserting 
his claim, unaccompanied by acts clearly inconsistent with his 
rights, amount t o  a waiver or abandonment." Furniture Co. v. 
Cole, 207 N.C. 840, 178 S.E. 579; Miller v. Teer, 220 N.C. 605, 18 
S.E. 2d 173. 

The evidence on this record is not sufficient to take the case 
t o  the jury on the question of abandonment. Moreover, the ques- 
tion as t o  the right to terminate the E. W. Grove lease by rea- 
son of nonuser with respect to the various tracts included in the 
lease, was decided in favor of this defendant in the case of Alex- 
ander v. S a d  Co., 237 N.C. 251, 74 S.E. 2d 538, in which case, 
Devin, C. J., said: "* * * the failure to list for taxation may not 
be regarded as  conclusive on the question of the right of the 
defendant to enter upon the land of the plaintiffs or  as deter- 
minative of the rights of the parties under the lease. 1 A.J., 12." 

Furthermore, i t  is provided in G.S. 105-301, subsection ( I ) ,  
"Except as hereinafter specified, real property shall be listed in 
the name of its owner; and i t  shall be the duty of the owner to 
list the same. * * *" Subsection (8) provides, "When land is 
owned by one party and improvements thereon or mineral, tim- 
ber, quarry, water power, or similar rights therein are  owned 
by another party, the parties may list their interests separately 
o r  may, in accordance with contractural relations between them, 
have the entire property listed in the name of the owner of the 
land." 

The defendant is not required under the terms of the E.  W. 
Grove lease to list and pay the taxes on the leased premises, as 
was the case in Investment Co. v. Cumberland County, 245 N.C. 
492, 96 S.E. 2d 341. Moreover, i t  seems to be the general rule 
that  a leasehold interest for a term of years is a chattel real, 
and for  the purposes of taxation, in the absence of a provision in 
the lease to the contrary, the whole of the land is assessable 
against the owner of the fee. Anno.-Tax-Leasehold Interest, 
59 A.L.R. 702. 

The judgment of the court below is 
Affirmed. 

- - - 

J O E  W I L L I E  WALSTON, ADMINISTRATOR OF THE ESTATE OF ALTJEN 
LEON WALSTON, DECEASED, V. RICHARD G R E E N E  A N D  J .  C. 
S P E N C E ,  GUARDIAN AD LITEM. 

(Filed 26 February, 1958.) 
Negligence 5 12- 

As a matter  of law, a child under seven years of age is incapable 
of contributory negligence. 

RODXAN, J. ,  dissenting. 

WINBORNE, C. J., concurs in dissent. 
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APPEAL by plaintiff from Moore, Clifton L., J., October Term 
1957 of PASQUOTANK. 

Civil action to  recover damages for the wrongful death of 
plaintiff's intestate allegedly caused by defendant's act, neglect 
o r  default. 

Plaintiff's intestate, Allen Leon Walston, was killed on 5 
May 1956, when he was struck by an automobile driven by the 
defendant. Allen Leon Walston was born 6 August 1949, and 
his education, intelligence, experience and capacity were average 
for a child of his age. 

Defendant pleaded contributory negligence of Allen Leon 
Walston as  a defense. 

Both parties introduced evidence. At  the close of the evidence 
plaintiff tendered two issues for submission to the jury: negli- 
gence and damages. The court refused to submit these issues, 
and plaintiff excepted. The court submitted to the jury three 
issues : negligence, contributory negligence of plaintiff's intes- 
tate, and damages. Plaintiff excepted to the submission of the 
second issue of contributory negligence. The jury answered the 
issue of negligence, Yes, and the issue of contributory negli- 
gence, Yes, and did not reach the third issue of damages. 

From a judgment that  the plaintiff recover nothing, and tax- 
ing him with the  costs, plaintiff appeals. 

Frank B. Aycock, Jr. and Forrest V. Dunstan for  plaintifS, 
appellant. 

LeRoy & Goodzoin fo r  defendant, appellee. 

PARKER, J. This is the second appeal of this case to the Su- 
preme Court. A t  a trial of this case during the February Term 
1957 of Pasquotank Superior Court the jury found that  the 
death of plaintiff's intestate was not caused by the actionable 
negligence of defendant. Upon motion of plaintiff, the trial 
judge, in his discretion, set the verdict aside. Defendant's ap- 
peal was dismissed by this Court, 246 N.C. 617, 99 S.E. 2d 805. 

Plaintiff assigns as error the submission to the jury of the 
issue of contributory negligence of his intestate, who was a boy 
six years and nine months old a t  the time he was killed. 

Gaudle v. R. R., 202 N.C. 404, 163 S.E. 122, was an  action to 
recover damages for the wrongful death of plaintiff's intestate, 
a boy about twelve years of age. Defendant demurred to the com- 
plaint, and one ground of the  demurrer was that  i t  appeared 
from the allegations of the complaint that  plaintiff's intestate by 
his own negligence contributed to his injury. The trial court 
overruled the demurrer, and this Court affirmed. In  its opinion 
this Court said: "P?-ima f a d e  presumption exists that  an infant 
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between ages of 7 and 14 is incapable of contributory negligence, 
but  presumption may be overcome." This Court cited a s  one of 
the  authorities to  support its statement Ghitwood v. Chitwood, 
159 S.C. 109, 156 S.E. 179. In that  case the Supreme Court of 
South Carolina said: "Confusion sometimes arises in cases of 
this  kind between the rule as to capacity and that  as  to due care. 
As to capacity, i t  is held in this state, by analogy to the criminal 
law, tha t  a n  infant under 7 years of age is conclusively pre- 
sumed t o  be incapable of contributory negligence (citing 
cases) ; that  between the ages of 7 and 14 there is a prima facie 
presumption of such incapacity, which, however, may be over- 
come by evidence showing capacity . . . . 9 9  

I n  S. v. Smith, 213 N.C. 299, 195 S.E. 819, the Court said in 
reference to S. 2'. Yeargun, 117 N.C. 706, 23 S.E. 153: "In this 
case Faircloth, C. J., states the rule which prevails in this juris- 
diction a s  follows: 'An infant under seven years of age cannot 
be indicted and punished for any offense, because of the irre- 
buttable presumption that  he is doli incapax. . . . Between 7 and 
14 years of age an infant is presumed to be innocent and in- 
capable of committing crime, but that  presun~ption in certain 
cases may be rebutted. . . .' " 

I n  Morris v. Sprott,  207 N.C. 358, 177 S.E. 13, this Court held 
that  i t  was error for the trial court to hold as a matter of law 
that  a boy 7 years of age a t  the time of his injury could not be 
guilty of contributory negligence. Such holding is consistent 
with what was said in Caudle v. R. R., supra. 

We have held as  a matter of law that  children of the following 
ages a re  incapable of contributory negligence: Bottoms v. R. R. 
Co., 114 N.C. 699, 19 S.E. 730, 25 L.R.A. 784. 41 Am. St. Rep. 
799-22 months of age;  Starling 2). Cotto~z Mills, 168 N.C. 229, 
84 S.E. 388-a bright little boy 5 years of age;  Campbell v. 
Laundry, 190 N.C. 649, 130 S.E. 638-4 years of age;  Bevan v. 
C a ~ t e r ,  210 N.C. 291, 186 S.E. 321-4 years of age; Kelly v. 
Hunsucker, 211 N.C. 153, 189 S.E. 664-415 years of age;  
Reid 7?. Couch Co., 215 N.C. 469, 2 S.E. 2d 578, 123 A.L.R. 140- 
4y2 years of age;  Green 2'. Bowers, 230 N.C. 651, 55 S.E. 2d 192 
-4 years of age. See Arnett v. Yeayo, ante 356, 100 S.E. 2d 855 
-a three-year-old lad. 

In  Ashby v. R. R., 172 N.C. 98, 89 S.E. 1059, plaintiff was a 
child eight years of age, and the last sentence of the opinion 
reads: "Contributory negligence cannot he attributed to a child 
of the age of the plaintiff a t  the time of this injury." This Court 
in Morris v. Sprott, szcpra, said in reference to the last sen- 
tence of the opinion in the Ashby case: "However, this Court 
has recently distinguished, if not overruled, the above-quoted 
utterance in the case of Rrozcn v. R. R., 195 N.C., 699. Certainly, 
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if the sentence quoted is read without strict reference to  the 
facts of the case it is in conflict with the universal holding of 
this Court in other cases where contributory negligence has 
been pleaded as a bar to recovery by infants of seven. years of 
age and upward." Emphasis added, 

The age of a child is of significance primarily as a mark or 
sign of his mental capacity to understand and appreciate the 
perils that  may threaten his safe being. In  all the jurisdictions 
the courts definitely recognize that  a t  least a t  some point during 
the early stages of infancy a child is incapable of contributory 
negligence as  a matter of law, but there is a wide diversity of 
judicial opinion as to a definite or fixed age that  is sufficient to  
constitute a child mi juris, so as to charge i t  with contributory 
negligence. 38 Am. Jur., Negligence, Sec. 205: 65 C.J.S., Negli- 
gence, Sec. 145; exhaustive annotations in 107 A.L.R., pp. 71- 
142, 111. Age a t  which doctrine of contributory negligence may 
be applied to child, and in 174 A.L.R., pp. 1103-1147, 111. Age 
a t  which doctrine of contributory negligence may be applied to 
child; exhaustive annotation in L.R.A. 1917F, pp. 42-73, 111. 
Age a t  which doctrine of contributory negligence may be ap- 
plied to child. 

This Court said in Caudle v. R. R., supra, that  a " p r i m  facie 
presumption exists that  an  infant between ages of 7 and 14 is 
incapable of contributory negligence, but presumption may be 
overcome." In  saying this we assume that  the Court stated pre- 
cisely what i t  considered to be correct law, and that  i t  did not 
consider such law to be applicable to children under 7 years of 
age. However that  may be, we consider, and so hold, that  as a 
matter of law a child under 7 years of age is incapable of con- 
tributory negligence, not especially because of analogy to the 
criminal law that  a child under that  age is not capable of com- 
mitting a crime, though this reason is frequently given, but be- 
cause a child under 7 years of age lacks the discretion, judgment 
and mental capacity to discern and appreciate circumstances of 
danger that  threaten i ts  safety. This rule has been applied in the 
following jurisdictions: Mobile Liaht & R. Go. v. Xicholas, 232 
Ala. 213, 167 So. 298; Romine v. Citv of Watsehz, 341 Ill. App. 
370, 91 N.E. 2d 76 ; Mosw v. East  St.  Louis & Interurban Water 
Co., 326 Ill. App. 542, 62 N.E. 2d 558; Wolczek c. Public Serv- 
ice Co., 342 Ill. 482, 174 N.E. 577; Fullel. v. Thrztn, 109 Ind. App. 
407, 31 N.E. 2d 670; Ward v. Music, (Ky. ) ,  257 S.W. 2d 516; 
United Fuel Gas Co. v. F?-iend's Adnt'.~, (Ky.), 270 S.W. 2d 946; 
Gilligan v. Butte, 118 Mont. 350, 166 P. 2d 797; Sexton v. A'oll 
Constmction Co., 108 S.C. 516, 95 S.E. 129. See McDelmott v. 
Severe, 202 U.S. 600, 50 L. Ed. 1162, which is cited in Campbell 
v. Laundry, supra, p. 652 in our Reports, and p. 639 in the S. E.  
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Reporter. Other courts take a contrary view, e.g., DeGroot v. 
Van Akkeren, 225 Wis. 105, 273 N.W. 725. 

In  Morris v. Peyton, 148 Va. 812, 139 S.E. 500, the Court said 
in respect to  the capacity of a child to commit an act of negli- 
gence: "In Virginia the settled doctrine in this respect is that  a 
child under 7 years of age cannot be guilty of negligence, and 
that  as to  children between 7 and 14 years of age the presump- 
tion is they are incapable of exercising care and prudence and 
this presumption prevails unless rebutted by sufficient proof to 
the contrary." In  Louisiana the view prevails that  a child 7 
years old is considered as incapable of contributory negligence 
in the absence of a showing of extraordinary conditions. Jack-  
son v. Jones, 224 La. 403, 69 So. 2d 729; Bodin v. Texas Co., La. 
App., 186 So. 390; Bor?na?z v. Lafa~gue ,  La. App., 183 So. 548. 

In an annotation in 107 A.L.R., beginning on page 107. is given 
a long list of decisions from many jurisdictions, which the anno- 
tation states supports the rule that  a five-year-old child is in- 
capable of contributory negligence. The annotation says this 
would seem to be the correct rule. Later cases to the same effect 
are cited in an annotation in 174 A.L.R., p. 1123, and on pp. 
1123 and 1124, cases a re  cited, which take a contrary view. See 
also annotation in L.R.A. 1917F, pp. 57-60. 

In  the annotation in 107 A.L.R., p. 114 et seq.: is given a list 
of numerous cases from many jurisdictions, whlch support the 
rule that  a six-year-old child is incapable of contributory negli- 
gence. Later decisions to the same effect are given in the anno- 
tation in 174 A.L.R., p. 1125. See also annotation in L.R.A. 
1917F, p. 60 et seq. These annotations also cite numerous cases 
from many jurisdictions, which take a contrary view. 

Defendant relies upon Alexander v. Statesville, 165 N.C. 527, 
81 S.E. 763. In  that  case the jury answered the first issue No, 
and what the Court said in its opinion as to contributory negli- 
gence of a child was not essential to the determination of the 
appeal. Anything therein said, that  can be, or might be, con- 
strued to the effect that  in North Carolina a child under 7 years 
of age is capable of contributory negligence, is disapproved. 

The trial court committed prejudicial error in submitting to 
the jury the second issue of contributory negligence of plaintiff's 
intestate, which entitles plaintiff to a 

New trial. 
RODMAN, J., dissenting: I dissent because I am unable to 

agree with the conclusion reached by the majority that  a child 
who has passed his sixth but has not reached his seventh birth- 
day is so lacking in mental capacity and judgment that  under 
no circumstances can he be held responsible for his conduct. I 
think the conclusion reached is contrary to common experience. 
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The fallacy of the conclusion is, I think, illustrated in our public 
schools. By constitutional mandate we provide a public school 
system for children when they reach the age of six. Enrollment 
in the first grades in North Carolina approximates 110,000. 
These children travel to  and from school 180 days a year. They 
travel a s  pedestrians, by buses operated by the schools, and by 
public utilities. They travel in all kinds of traffic. The paucity of 
casualties resulting therefrom demonstrates, I think, these chil- 
dren have more intelligence and judgment than the decision in 
this case accords them. 

The question now presented has not heretofore been decided 
by this Court. Appellate courts of sister States are  divided on 
the question. Uniformity is not always true in the decisions of a 
particular State. I think the correct, rule of law was staled by 
this Court in A l e x a d e ~  v. States.tdls, 165 N.C. 527, 81 S.E. 763. 
The opinion in that case gives plaintiff's age as "about seven 
years old." The record discloses he lacked 36 days of reaching 
the age of seven. The rule there stated is epitomized in the quo- 
tation which Justice Walker makes from Rolin v. Tobacco Co. 
141 N.C. 300: " 'It is hardly necessary to add that  contributory 
negligence on the par t  of the minor is to be measured by his 
age and his ability to discern and appreciate the circumstances 
of danger. He is not chargeable with the same degree of care 
as an experienced adult, but is only required to exercise such 
prudence as one of his years may be expected to possess. As 
the standard of care thus varies with the age, capacity, and 
experience of the child, i t  is usually, if not always, when the 
child is not wholly irresponsible, a question of fact for the jury 
whether a child exercised the ordinary care and prudence of a 
child similarly situated; and if such care was exercised, a re- 
covery can be had for an injury negligently inflicted, no matter 
how f a r  the care used by the child falls short of the standard 
which the law exacts for determilung what is ordinary care 
in a person of full age and capacity . . .' " 

It is true that  the rule as to the responsibility of a child under 
seven declared in the Alexander case was not essential to a de- 
cision of that  case and for that  reason is entitled only to that  
weight which logic and reason justify. That is likewise true of 
the language used in Caudle Y. R. R., 202 N.C. 404, 163 S.E. 122, 
cited and relied upon by the majority. There damages were 
sought for the death of a t,welve-year-old boy. Defendant de- 
murred to the complaint for that on its face it showed that plain- 
tiff's intestate was guilty of contributory negligence. Contribu- 
tory negligence is an affirmative defense which must be pleaded. 
G.S. 1-139. I t  cannot be raised by demurrer to the complaint. 
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It is t o  be noted that  the Court which decided the  Caudle 
case held in Tart  v. R. R., 202 N.C. 52, 161 S.E. 720, that  a boy 
eleven years, seven months of age was guilty of contributory 
negligence as a matter of law, saying: "The doctrine is settled 
that  a child is not chargeable with the same degree of care as an  
experienced adult and that  the standard of conduct varies with 
his age, capacity and experience; but he must exercise care and 
prudence equal to his capacity. Alexander v. Statesville, 165 
N.C. 527." 

Conceding, a s  the majority states, that the holding in Morris 
v. S p ~ o t t ,  207 N.C. 358, 177 S.E. 13, is consistent with the result 
reached in Caudle v. R. R., i t  must, I think, also be conceded that  
the Court did not intend to disapprove the rule enunciated in 
Alexander v. Statesville which i t  cites and relies on as the basis 
for its opinion. 

As the majority point out, we have several decisions to the 
effect that  children under school age cannot be, as a matter of 
law, guilty of contributory negligence. No decision has been dis- 
covered by this Court determinative of the question as i t  relates 
to  a child six years of age. I think the reasons given in the 
cases cited support the position taken by Judge Moore and re- 
quire, upon appropriate facts, the submission of the  issue to a 
jury. If children of an age compelled to attend school are  to be 
relieved of all responsibility for their acts, I think i t  should be 
done by legislative action rather than by judicial decision. 

WINBORNE, C. J., concurs in dissent. 

E A S T  CAROLINA LUMBER COMPANY, INCORPORATED, V. TULLIE 
MITCHELL WEST,  GEORGE B. RIDDLE, JR., TRUSTEE; CRAVEN 
COUNTY, A RODY POLITIC AND CORPORATE; B. 0. J O N E S ,  TRUSTEE; 
T. D. WARREN,  JR., RECEIVER, AND FIRST-CITIZENS BANK gt 
T R U S T  COMPANY, EXECUTOR OF THE ESTATE OF J. M. WEST, 
DECEASED. 

(Filed 26 February, 1958.) 

1. Judgments  $5  27e, 27d- 

An erroneous judgment can be corrected only by appeal; a n  ir- 
regular judgment can be corrected by motion in the cause. Both an 
erroneous and an irregular judgment bind the parties until cor- 
rected in the proper manner in the exercise of due diligence. 

2. Judgments  § 27b- 
If the court has  no jurisdiction of the cause of action or the parties, 

judgment rendered in the action is a nullity, and its invalidity may 
be asserted a t  any time some benefit or right is asserted thereunder. 
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3. Process 8 4%- 
Where a n  act  authorizes the appointment of a special officer for  

limited and specified purposes, but fur ther  provides t h a t  such officer 
should receive the same fees for  serving both criminal and civil writs 
a s  allowed by law to the constable of the township, which constable 
is authorized to serve process, the act  authorizes such special officer 
to serve summons. Chapter 590, Public Local Laws of 1923. 

4. Same- 
A deputy sheriff has  authority to serve summons. G.S. 162-14. 

5. Appearance 3 5  1, 2- 
Recitals in several successive orders for  continuances that  they were 

entered by consent imply tha t  both parties consented thereto, and 
such recitals would be irregular if one of the parties was not subject 
to the jurisdiction of the court, and therefore, under the presumption 
of the regularity of proceedings in courts of general jurisdiction, such 
recitals a re  sufficient to show a general appearance waiving any de- 
fect in the service of process. 

6. Judgments 8 27d- 
Where the court rendering judgment has jurisdiction of both the 

cause of action and the parties, the judgment cannot be collaterally 
attacked, nor may a n  attack be treated a s  a motion in the cause when 
the parties to tha t  judgment a r e  not before the court in the action 
attacking the judgment, since such parties a r e  entitled to notice. 
G.S. 1-581. 

PARKER, J., took no p a r t  in  the consideration or decision of this case. 

APPEAL by plaintiff from Bone, J., November 1957 Term of 
CRAVEN. 

Hugh Wilcox, R. C. McClelland, and Jones, Reed & Griffin for 
plaintiff appellant. 

R. E. Whitehu~st, Ward & Tucker, R. A. Nunn, Barden, Stith 
62. McCotter, B e w d  B. Hollowell, Norman & Rodman, and 
R o d m n  & Rodman for defendant appellees. 

RODMAN, J. The parties here are designated as appellant and 
appellees. This is an action to remove an asserted cloud from 
appellant's title to a tract of four acres in James City, Craven 
County. The cloud is claimed to originate in a deed made b p  
T. D. Warren, J r .  as receiver of East Carolina Lumber Com- 
pany. The pleadings in the present case make the validity of the 
deed from Warren, receiver, depend on the court's jurisdiction 
over the defendant, a North Carolina corporation, when in 1929 
Edna Basnight and others brought an action in the Superior 
Court of Craven County against East Carolina Lumber Com- 
pany. The parties to that action will hereafter be designated as 
plaintiffs and defendant. 
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When this cause was called for trial, appellees moved to dis- 
miss the action as a collateral attack on the receivership proceed- 
ing. As determinative of appellant's right to proceed in this 
action the parties tendered to Judge Bone the judgment roll in 
the action begun in 1929 by Basnight and others against East 
Carolina Lumber Company. He ruled that  the receivership ac- 
tion was not subject to collateral attack and for tha t  reason dis- 
missed this action. The appeal presents only the correctness of 
that  ruling. 

The correct method of attacking a judgment is dependent on 
the character of the asserted defect. Errors in law can only be 
rectified by an  appellate court on proceedings properly taken 
in the action in which the judgment was rendered. Irregularity 
due to an inadvertence of the court in rendering an improper 
judgment can be corrected by motion made in the action in 
which the judgment was rendered. An erroneous or irregular 
judgment binds the parties thereto until corrected in a proper 
manner. Diligence is necessary t o  obtain relief. A void judg- 
ment, however, binds no one. I ts  invalidity may be asserted a t  
any time and in any action where some benefit or right is as- 
serted thereunder. A judgment is void if the court rendering i t  
does not have jurisdiction either of the asserted cause of action 
or of the parties. Moore v. Humphrey, 247 N.C. 423; Mills v. 
Richardson, 240 N.C. 187; Powell v. Turpin, 224 N.C. 67, 29 
S.E. 2d 26; Dunn v. Wilson, 210 N.C. 493, 187 S.E. 802; Clark v. 
Homes, 189 N.C. 703, 128 S.E. 20; Carter 71. Rountree, 109 
N.C. 29. 

The Superior Court has jurisdiction of actions for  the ap- 
pointment of receivers, G.S. 1-501, with authority to direct the 
sale of the property of a corporate defendant for equitable dis- 
tribution among its creditors. G.S. 55-148. 

The invalidity presently asserted is that the summons which 
issued in 1929 for East  Carolina Lumber Company was "not 
served upon the said defendant by a process officer authorized by 
law to serve such summons and process; and the said plaintiff is 
further advised, believes and so alleges that such service as was 
had upon the said defendant in the said action was and is illegal 
and void . . ." 

The record discloses Edna Basnight and others, on 1 March 
1929, filed a complaint in the Superior Court of Craven County 
alleging insolvency of East  Carolina Lumber Company, a North 
Carolina corporation ; that  plaintiffs were creditors of the cor- 
poration; the necessity for the appointment of a receiver to 
preserve and distribute the corporation's assets. Summons is- 
sued on the filing of the complaint for East Carolina Lumber 
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Company directed t o  the sheriff of Craven County. It bears this 
notation : 

"Received March 2, 1929 
"Served March 2, 1929 by delivering a copy of the within 

summons and a copy of the complaint to each of the following 
defendants: H. B. Turner, Agent, East  Carolina Lbr. Co. 

"Sheriff ................................... ......... County 
"BY: F. G. MITCHELL, D. S. 

S. T. 0." 

On the same date summons issued from the Superior Court 
of Craven County directed to the sheriff of Wake County for 
the defendant. That summons bears a notation that  i t  was re- 
ceived 5 March 1929 and served 5 March 1929 by delivering a 
copy to J. A. Hartness, Secretary of State. On 1 March, 1929 
Judge Nunn signed an  order appointing temporary receivers. 
The order directed the defendant to appear before Judge Dan- 
iels, judge holding the courts in the Fifth Judicial District a t  
Beaufort, on 15 March 1929, and show cause, if any i t  had, why 
the appointment should not be made permanent. 

Appellant contends that  the letters "S. T. 0." written under 
the name of 3'. G. Mitchell, appearing on the summons of 1 
March 1929, stand for and mean Special Traffic Officer, ap- 
pointed pursuant to the provisions of Ch. 590, P.L.L. 1923, and 
that  the court should take judicial notice of the fact that  said 
letters have that  meaning, and that  this Special Traffic Officer 
has only such powers as are  there granted. 

That Act empowers the commissioners of Craven County to  
appoint a special officer with power and authority of a deputy 
sheriff of Craven County or constable of Number Eight Town- 
ship or any other township of Craven County to  enforce the pro- 
hibition, speed, and road laws and all other laws applicable to  
or in force in Craven County in the same manner and with the 
same power and authority as the sheriff of Craven County. I t  
further provides: ". . . and the  said special officer so appointed 
by said board of commissioners of said Craven County, North 
Carolina, shall receive the same fees for serving both criminal 
and civil writs in all service as is now allowed by law or shall 
hereafter be allowed by law to the constable of Number Eight 
(8) Township of Craven County." 

True tha t  Act does not expressly authorize the special officer 
to serve process, but since i t  authorizes him to collect the same 
fees for service of process as  the constable of Number Eight 
Township is entitled to receive, i t  would seem necessarily to im- 
ply that  he would have the same authority to serve process as  
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the constable of Number Eight Township of Craven County has. 
The constable of Number Eight Township of Craven County is, 
by Ch. 148, P.L.L. Ex. Sess. 1921 "authorized to serve anywhere 
within the county of Craven any and all process, summons, 
writs . . . made or issued by or from any of the several justices 
of the peace of the said Number Eight Township, by the county 
court of Craven County, and by the Superior Court of Craven 
County . . ." for the same fees the sheriff is allowed for such 
service. It would seem to follow that  if the letters "S. T. 0." 
have the meaning which appellant ascribes to them, the officer 
appointed by the commissioners of Craven County was by legis- 
lative act vested with power to serve summons issuing from the 
Superior Court of Craven County. If, however, the summons 
was served by Mr. Mitchell as deputy sheriff of Craven County, 
he had the authority to serve the summons. G.S. 162-14. 

The authority of the officer to serve process is not, however, 
necessary to a decision of this case. The question is: Did the 
court, when i t  appointed the receiver, have jurisdiction over the 
defendant East  Carolina Lumber Company? Service of process 
is not necessary to give a court jurisdiction of a person. It is 
merely to give him notice so that  he may appear and protect 
his rights. He may, of course, waive this notice and voluntarily 
appear. "A voluntary appearance of a defendant is equivalent to 
personal service of the summons upon him." G.S. 1-103 ; Waters 
v. McBee, 244 N.C. 540, 94 S.E. 2d 640; Brittain v. Blankenship, 
244 N.C. 518, 94 S.E. 2d 489; In re  Blalock, 233 N.C. 493, 64 
S.E. 2d 848; Moseley v. Deans, 222 N.C. 731, 24 S.E. 2d 630; 
Buncombe County v. Penland, 206 N.C. 299, 173 S.E. 609; Barn- 
hurdt v. Drug Company, 180 N.C. 436, 104 S.E. 890; Wooten v. 
Cunningham, 171 N.C. 123, 88 S.E. 1 ; 6 C.J.S. 36-7. 

The record, we think, suffices to show that  East Carolina Lum- 
ber Company was properly before the court in 1929. I t  is not 
now asserted that  process was not in fact served on i t ;  the al- 
legation is that  i t  was served, but by one without authority to 
serve. If i t  made an appearance and requested favors from the 
court, i t  is bound. The record discloses that  the receivership pro- 
ceeding begun in 1929 was finally closed by order entered 27 
November 1940. Judge Nunn's order appointing temporary re- 
ceivers directed the defendant to appear before Judge Daniels a t  
Beaufort on 15 March 1929. On the date fixed for the hearing 
Judge Daniels a t  Beaufort entered an order reading in part :  "It 
is by consent ordered and adjudged that  the hearing on this mat- 
ter  be continued to be heard before the undersigned Judge a t  
Greenville, N. C., on March 20, 1929." There appears in the rec- 
ord a consent order dated 20 March 1929 reading: "By consent i t  
is ordered and adjudged that  this case be continued for hearing 
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from Greenville, N. C. to New Bern, N. C., and that  i t  be set for 
hearing on Monday, April 8th, 1929." That order was signed by 
Judge Daniels, and following his signature is: "By consent: 

"WARREN & WARREN 
"ABERNETHY & ABERNETHY 
"A. D. WARD 
"WHITEHURST & BARDEN." 

Warren & Warren and Abernethy & Abernethy were the at- 
torneys for plaintiffs. On 12 April 1929 Judge Daniels signed a n  
order reciting that  he held a hearing on 11 April, heard argu- 
ment of counsel and had taken the cause under advisement. He 
directed that  the temporary receivership be continued without 
prejudice until 13 May. On 13 May 1929 Judge Daniels signed 
an  order reciting that  the  cause had been continued from time to  
time, that  one of the temporary receivers had requested that  he 
not be appointed permanent receiver; thereupon the court ap- 
pointed T. D. Warren, J r .  as receiver and directed him t o  take 
possession of the assets of defendant. The record discloses 
numerous sales over a period of several years of properties of 
defendant. All of its real and personal properties were disposed 
of. The receiver answered on behalf of the lumber company a 
complaint filed by Craven County against i t  prior to  March 1928 
wherein Craven County sought t o  foreclose its tax liens. The 
record discloses that  Whitehurst & Barden, attorneys who signed 
the consent order of 20 March 1929, filed a claim with the re- 
ceivers for  professional services rendered defendant. Ward & 
Ward were, a s  the record discloses, attorneys for  Citizens Trust 
Company, trustee in a deed of trust  covering the lumber com- 
pany's real estate. 

The statement in the orders tha t  they were made by consent 
must, we think, necessarily mean that  plaintiffs and defendant 
agreed to the continuances. Of course defendant could not con- 
sent unless before the court in person or by attorney. To recite 
that a party had consented when not subject to the jurisdiction 
of the court would indeed be irregular and contrary to the record 
of Judge Daniels, who, for twenty-five years served with marked 
ability as  a judge of the Superior Court. It would not accord 
with the presumption that  proceedings in courts of general jur- 
isdiction are regular. Williams v. Tmmmell, 230 N.C. 575, 55 
S.E. 2d 81; Starnes u. Thompson, 173 N.C. 466, 92 S.E. 259; 
Settle 2). Settle, 141 N.C. 553; Bernhardt v. Brown, 118 N.C. 700; 
49 C.J.S. 838-9. 

The reason for defendant's appearance and consent to the 
continuance is, of course, immaterial. I t  may have appeared in 
response to  the service made by Mitchell, or i t  may have ap- 
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peared because of notice from the Secretary of State as  a result 
of the service of summons on him, or i t  may have appeared be- 
cause i t  wanted to oppose the appointment of a receiver or 
wanted to  participate in the selection of a receiver. The only mat- 
ter  of importance is the fact that  the record supports the conclu- 
sion that  defendant was before the court on a general appear- 
ance. Since the record shows the appearance of defendant, the 
orders entered cannot now be collaterally attacked. A d a m  v. 
Clece, 218 N.C.  302, 10 S.E. 2d 911; Dozoning 7;. White, 211 
N.C. 40, 188 S.E. 815; Caviness v. Hunt, 180 N.C. 384, 104 
S.E. 763; Smathers v. Sprouse, 144 N.C. 637. 

Appellant, relying on Simmons v. Simmons, 228 N.C. 233, 45 
S.E. 2d 124, and Craddock v. Brinkley, 177 N.C. 125, 98 S.E. 280, 
contends that  the action should have been treated as  a motion in 
the cause. That may be done when the action is brought in the 
same court in which the original judgment was rendered and the 
identical parties are  then before the court. In  this case the par- 
ties who instituted the receivership proceeding in 1929 are not 
now before the court. They have had no notice of the motion. 
They a re  entitled to notice. G.S. 1-581; Bank v. Alexander, 201 
N.C. 453, 160 S.E. 462. In  the absence of necessary parties the 
court could not treat  this action as a motion in the cause. Bun- 
combe County v. Penland, supra; Davis v. Brigman, 204 N.C. 
680, 169 S.E. 421. 

The record discloses notice to creditors published in 1929. 
Affirmed. 

PARKER, J., took no part  in the consideration or decision of 
this case. 

CORA D. CLARK, ADMINISTRATRIX OF THE ESTATE OF H E N R Y  CLARK, 
DECEASED, PLAINTIFF APPELLEE V. PILOT FREIGHT CARRIERS, 
INC., A N D  LEO W. FORD, ORIGINAL DEFENDANTS, APPELLANTS 

a n i  
BURLINGTON ENGINEERING COMPANY, INC., 

ADDITIONAL DEFENDANT APPELLEE. 

(Filed 26 February, 1958.) 

1. Appeal and Error 65 16, 21- 
Allowance of certioravi under Rule 4 ( a )  will be treated a s  an ex- 

ception to the order o r  orders which petitioner seeks to have re- 
viewed, and even though appellants fail  to group and separately num- 
ber the exceptions relied upon by them as required by Rule 19, Section 
3, the appeal will not be dismissed, since an exception to the judgment 
is sufficient to  present the question whether the pleadings and admit- 
ted facts on which the t r ia l  court ruled support the orders entered, 
and whether any error of law appears on the face of the record. 
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2. Negligence 10%- 
The doctrine of assumption of risk is not available a s  a defense 

when there is no contractual relationship between the parties. 

3. Master and Servant 1 41: Torts  1 6- 
Where the third person t o ~ t - f e a s o r  is sued for  the wrongful death 

of a n  employee, he is  not entitled to have the employer joined a s  a 
joint t o r t - f e a s o r  under G.S. 1-240, nor a s  a necessary party to the 
determination of the action when the original defendant does not rely 
upon the doctrine of primary and secondary liability. 

4. Same: Carriers 1 7- 
Where a carrier is sued a s  a third person t o ~ t - f e a s o r  for  the wrong- 

ful  death of a n  employee of the shipper, occurring during the loading 
of machinery on the carrier's tractor-trailer, whether the carrier is 
entitled to have the shipper joined upon a n  alleged implied contract 
to indemnify the carrier under the rule of the Interstate Commerce 
Commission requiring the shipper to load the tractor-trailer, is ad- 
dressed to the discretion of the t r ia l  court, the shipper not being a 
necessary party to  a complete determination of the action by the 
employee's personal representative against the carrier. 

5. Automobiles 1 54a: Carriers 1 3- 
A carrier operating under franchise issued by the Interstate Com- 

merce Commission is  responsible for  the operation of i ts  trucks pur- 
suant  to  such franchise insofar a s  third parties a re  concerned. 

6. Parties 1 10- 
It is  within the discretion of the t r ia l  judge t o  allow or deny mo- 

tion to make a party who is not a necessary party to a n  action a party 
plaintiff or defendant, and the order entered is not reviewable. 

7. Pleadings fi 10- 
Ordinarily, a defendant will not be permitted to litigate a cross- 

action against another party who is joined a s  a n  additional par ty 
defendant when the determination of such cross-action is not neces- 
sa ry  to a complete determination of the cause of action alleged by 
the plaintiff. 

CERTIORARI allowed upon petition of the original defendants to 
review the order of Craven, Special Judge, May Term 1957 of 
ALAMANCE, sustaining plaintiff's demurrer to that part of the 
original defendants' further answer and first defense entitled 
Section 3 thereof in which they plead assumption of risk as a 
bar to plaintiff's right to recover; and allowing the motion of 
plaintiff to strike said Section 3 in its entirety and certain other 
allegations in the pleadings of the original defendants, including 
the cross-action against the additional defendant and certain 
parts of their prayer for relief; and a motion of Burlington 
Engineering Company, Inc. (hereinafter called Burlington), ad- 
ditional party defendant, to vacate the ex parte order making i t  
an additional party defendant, and to strike the cross-action of 



N. C.] SPRING TERM, 1958. 707 

the original defendant, Pilot Freight Carriers, Inc. (hereinafter 
called Pilot), against the additional party defendant. 

This action was instituted on 27 February 1957 by Cora D. 
Clark, the duly appointed and acting administratrix of the estate 
of her husband, Henry Clark, deceased, who died on 24 May 
1956, to recover damages for his wrongful death. 

The plaintiff alleges tha t  the death of her intestate was the 
result of the negligence of Leo W. Ford, who, a t  the time of the 
injury and death of plaintiff's intestate, was operating a tractor- 
trailer, owned by his co-defendant, Pilot, in the course and 
scope of his employment and in the discharge of his duties as  
such agent, servant and employee. 

It is alleged in the answer of the original defendants that  a t  
the time of his injury plaintiff's intestate was an  employee of 
Burlington and both he and his employer had accepted the pro- 
visions of the North Carolina Workmen's Compensation Act. 
That the defendants are informed and believe that  the employer 
of plaintiff's intestate or its insurance carrier has paid or has 
admitted liability for compensation as provided in said Work- 
men's Compensation Act. G.S. 97-10. 

The defendant Pilot attempted to place a cross-action against 
Burlington, employer of plaintiff's intestate, on the ground that  
Burlington was legally bound under an implied indemnity agree- 
ment to  indemnify Pilot against any damages for injuries or 
death of any of the employees of Burlington which occurred 
while the cargo of Burlington was being loaded on Pilot's trac- 
tor-trailer. 

Pilot alleges in its answer that i t  had entered into a written 
contract with Burlinnton that  i t  would accept shipments from 
Burlington subject to classifications and tarjffs then in effect, 
and that  the unit of machinery being shipped by Burlington on 
this occasion weighed approximately 4,200 pounds; that  under 
the regulations of the Interstate Commerce Commission such 
shipments had to be loaded and unlonded by the shipper or the 
consignee, as the case may be. 

According to plaintiff's pleadings, the machine had been 
loaded on 22 May 1956, and Leo W. Ford, the driver of Pilot's 
tractor-trailer, had been directed to pull the tractor-trailer away 
from the loading platform or  pit, but, instead, he carelessly, 
recklessly, negligently, and without warning, drove the tractor- 
trailer backwards and struck plaintiff's intestate, who had been 
helping load the tractor-trailer, and crushed him against the 
rear wall of the loading platform, inflicting such injuries that he 
died as a result thereof on 21 May 1956. 

Pilot, upon filing its answev and purported cross-action 
against Burlington, secured an ex prrrtc order from the Clerk 
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of the Superior Court of Alamance County, making Burlington, 
plaintiff's employer, an  additional party defendant. 

We allowed certiorari in order that  i t  might be determined 
whether or not the court below committed error in sustaining 
plaintiff's demurrer and in allowing the motions of plaintiff and 
the additional defendant as hereinabove set out. The court en- 
tered separate orders sustaining plaintiff's demurrer and allow- 
ing the respective motions of plaintiff and the additional de- 
f endant. 

Sanders & Holt, Long, Ridge, Harris  & Walker fo r  plaintiff 
appellee. 

Cooper, Latham & Cooper, Robert E. Long for  original de- 
f endant appellants. 

Sam & Sam for  additional defendant appellee. 

DENNY, J. The additional defendant filed a motion in this 
Court to dismiss the appeal of the original defendants on the 
ground that  the appellants have failed to group and separately 
number the exceptions relied upon by them, as required by Rule 
19, Section 3 of the Rules of Practice in the Supreme Court, 221 
N.C. 554, et seq. 

I n  considering whether or not the court below committed error 
in sustaining plaintiff's demurrer and in striking allegations in 
the pleadings, and in vacating an  ex parte order making an addi- 
tional party defendant, when such matters are  brought before 
us pursuant to petition for writ  of certiorari, as provided in 
Rule 4 ( a )  of the Rules of Practice in the Supreme Court, 242 
N.C. 766, G.S. 1957 Cumulative Supplement, page 21, and ex- 
ceptions are  not set out as required by Rule 19, Section 3 of the 
Rules of Practice in the Supreme Court, supra, G.S. Appendix 
I ,  page 171, we will t rea t  the record filed pursuant to the terms 
of the allowed writ  a s  an exception to the order or orders which 
petitioner seeks to have reviewed. Consequently, we hold that  
nothing is presented for decision on the record before us except 
the question as to whether the pleadings and admitted facts on 
which the trial judge ruled support the orders entered, and 
whether or not any error of law appears on the face of the rec- 
ord. Holden v. Holden, 245 N.C. 1, 95 S.E. 2d 118; Surra t t  v. In- 
surance Agency, 244 N.C. 121, 93 S.E. 2d 72 ; Barnette v. Woody, 
242 N.C. 424. 88 S.E. 2d 223; Bond 1,. Bond, 235 N.C. 754, 71 
S.E. 2d 53. The motion to dismiss is denied. 

The determinative question on this appeal is whether or  not 
the court below committed error in allowing the motion of the 
additional defendant to strike Pilot's cross-action and to  vacate 
the ex parte order making Burlington an additional party de- 
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fendant. If the ruling on this motion is upheld, we do not under- 
stand that  the original defendants seriously challenge the rul- 
ing on the plaintiff's motion to strike certain pleadings. 

There being no allegation in the pleadings tending to show any 
contractual relationship between the plaintiff and the original 
defendants, the doctrine of assumption of risk is not available as  
a defense. Gilreath v. Silverman, 245 N.C. 51, 95 S.E. 2d 107; 
Goode v. Barton, 238 N.C. 492, 78 S.E. 2d 398; Broughton v. Oil 
Co., 201 N.C. 282, 159 S.E. 321. Therefore, the demurrer to the 
plea of assumption of risk a s  a bar to plaintiff's right of recov- 
ery was properly sustained. 

The appealing defendants admit that  since Burlington and 
the plaintiff's intestate were subject to the provisions of the 
North Carolina Workmen's Compensation Act, Pilot is not en- 
titled to have Burlington retained as a n  additional party defend- 
ant  under the provisions of G.S. 1-240 and the decisions of this 
Court. Los.ette u. Lloyd, 236 N.C. 663, 73 S.E. 2d 886; Hunsucker 
v. Chair Co., 237 N.C. 559, 75 S.E. 2d 768; Johnson v. Catlett, 
246 N.C. 341, 98 S.E. 2d 458, and cited cases. They likewise ad- 
mit tha t  Pilot is not entitled to relief against Burlington under 
the doctrine of primary and secondary liability. Hannah v. 
House,  ant^ 573; Clothivg Stow v. Ellis Stone & Co., 233 N.C. 
126. 63 S.E. 2d 118. 

The appellants apparently are  relying solely on their conten- 
tion that, since the character of the shipment by Burlington was 
such that  the rules of the Interstate Commerce Commission re- 
quired Burlington to load the unit of machinery on the tractor- 
trailer of Pilot, the common carrier, there is a n  implied obliga- 
tion on the par t  of Burlington to indemnify Pilot against any 
damages growing out of the iniury and death of plaintiff's in- 
testate, a n  employee of Burlington, which occurred while the 
shipment of Burlington was being loaded on Pilot's tractor- 
trailer or immediately after  the work of loading was completed. 

We do not construe the pleadings to allege any contract be- 
tween Burlington and Pilot other than an agreement that  ship- 
ments by Burlington would be accepted by Pilot, subject to class- 
ifications and tariffs in effect at the time Burlington shipments 
were tendered to Pilot. 

Conceding, but not deciding, that  an  implied contract existed 
as  alleged by Pilot, i t  was discretionary with the trial judge 
as to whether or not Pilot would be permitted to litigate its 
claim under the implied contract of indemnity against Burling- 
ton in this action. Burlington is certainly not a necessary party 
to a complete determination of the matters alleged in the com- 
plaint as  between the plaintiff and the original defendants. 
Moreover, a carrier operating under a license, or franchise, 
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granted by public authority and subject to certain obligations or 
liabilities imposed by such authority, is responsible for the op- 
eration of its trucks pursuant to surh franchise insofar as third 
parties are  concerned. 57 C.J.S., Master and Servant, Section 
591, page 368; Newsome v. Surratt ,  237 N.C. 297, 74 S.E. 2d 
732; Motor Lines v. Johnson, 231 N.C. 367, 57 S.E. 2d 388; 
Brown v. Truck Lines, 227 N.C. 299, 42 S.E. 2d 71. 

In  the case of Gaither Corp v. Skinner, 238 N.C. 254, 77 S.E. 
2d 659, the owner of a building sued his contractor for breach 
of contract on the ground that  the roof of the building was de- 
fective and leaked. Defendant contractor sought to have his 
sub-contractor joined as an additional party defendant upon 
allegations to the effect that  if the roof were defective, the sub- 
contractor had failed to  erect i t  in accord with the specifications 
and that  in such event the sub-contractor was responsible to  the 
plaintiff and the contractor, with prayer that  if the plaintiff 
should recover damages against him that  he should be permitted 
to  recover judgment over against his sub-contractor. This Court 
upheld the ruling of the court below in denying the motion to 
make the sub-contractor an  additional party defendant. In 
speaking for the Court, Devin, C. J., said: "The plaintiff has 
elected to pursue his action against the contractor with whom 
he contracted in order to recover damages for a n  alleged breach 
of tha t  contract, and plaintiff should be permitted to do so 
without having contested litigation between the contractor and 
his sub-contractor projected into the plaintiff's lawsuit. Mont- 
gomery v. Blades, 217 N.C. 654, 9 S.EL 2d 397." 

It is within the discretion of a trial judge to allow or deny 
a motion to make a party who is not a necessary party to an ac. 
tion a party plaintiff or defendant and the order entered is not 
reviewable. Ha~tnnh v. Hoztse, szcp?*a; Kimsey v. Reaves, 242 
N.C. 721, 89 S.E. 2d 386; Gaither Co7-p. v. Skime?*, supra; 
Guthrie v. Durhawt, 168 N.C. 573, 84 S.E. 859; Aiken v. Manu- 
facturing Co., 141 N.C. 339, 53 S.E. 867. 

It is said in Montgomery 2). Blndes, 217 N.C. 654, 9 S.E. 2d 
397, "A cause of action arising between defendants not founded 
upon or necessarily connected with the subject mattey and pur- 
pose of the plaintiff's action should not be engrafted upon the 
action which plaintiff has instituted. * * Section 602 of the 
Consolidated Statutes (now G.S. 1-222) provides that  'judgment 
may be given for or against one or more of several plaintiffs, 
and for or against one or more of several defendants, and i t  may 
determine the ultimate rights of the parties on each side, as 
between themselves.' This permits the determination of the 
questions of primary and secondary liability between joint tort- 
feasors, but i t  may not be understood to authorize the consid- 
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eration of cross-actions between defendants as to matters not 
connected with the subject of the plaintiff's action." The plain- 
tiff in this action is not a party to or  bound by any contract of 
indemnity that  may exist between Pilot and Burlington. 

Ordinarily, a defendant should not be permitted to bring in 
an  additional party defendant whose presence is not necessary 
to  a complete determination of the cause of action alleged by the 
plaintiff and compel the plaintiff to stand by while the defend- 
ants litigate their differences in his suit. Schnepp v. Richardson, 
222 N.C. 228, 22 S.E. 2d 555; Wrenn  v. Graham, 236 N.C. 719, 
74 S.E. 2d 232; Hobbs v. Goodman, 240 N.C. 192, 81 S.E. 2d 413. 

The ruling of the court below will be upheld. 
Affirmed. 

E.  L. BIVINS AND WIFE, IMOGENE BIVINS, v. SOUTHERN RAILWAY 
COMPANY, A CORPORATION. 

(Filed 26 February, 1958.) 

1. Railroads § 7: Principal and Agent § 13d- 

Admissions and proof tha t  chemicals poisonous to certain types of 
vegetation were sprayed by a crew operating from a t rain moving 
slowly over defendant's tracks, make out a prima facie case that  the 
crew operating the sprayers were agents or employees of the railroad 
company. If such persons were unauthorized, this fact  would be 
p~cul ia r ly  within the knowledge of the railroad company, and i t  would 
be under obligation to so allege and prove. 

2. Railroads 5 15: Easements 5-- 
A right of way for  railroad does not deprive the owner or his tenant 

of the use of the land for  any purpose not inconsistent with i ts  use fo r  
railroad purposes. 

3. Railroads fj 7-- 

Where plaintiff's testimony is positive tha t  a t  least some of the 
crops damaged by chemicals sprayed from defendant's right of way 
were on land rented by him, the fact  t h a t  there is some conflict in his 
testimony a s  to whether all the damage was outside the right of way, 
cannot justify nonsuit. 

4. Same: Trial 5 31h- 
Where a railroad company alone is sued for  the negligent use of 

poisonous spray on its right of n a y ,  and plaintiff makes out a 
,,,.irna facie case of liability by showing tha t  the crew doing the spray- 
ing operated from a train moving along defendant's tracks, the court 
is not requiled to charge tha t  the burden is  on plaintiff to show that  
the persons opelating the sprayers were agents or servants of the rail- 
road companv, since if such persons were unauthorized, lack of au-  
thority should be alleged and proved by the railroad company. 
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5. Appeal and Error $ 1- 
A party cannot contest the case on one theory and later upset the 

trial by switching to another theory on the appeal. 

APPEAL by defendant from Campbell, J., September-October, 
1957 Term, MC'DOWELL Superior Court. 

Civil action for damages to plaintiffs' garden, f rui t  trees, and 
pasture alleged to have resulted from the negligent use of poison- 
ous chemicals by the defendant in clearing its right of way, in 
that  : 

" ( a )  It loosed a dangerous, poisonous and noxious chemical 
into the air  knowing that  said chemical would kill or injure 
vegetation with which i t  came in contact. 

"(c)  It loosed said chemical into the air  a t  a time when a 
breeze caused said chemicals to be blown and carried from de- 
fendant's railroad tracks over onto the plaintiffs' land and onto 
the plaintiffs' vegetation and trees." 

The defendant, by answer, admitted its corporate existence 
and, in addition, the following: ". . . the defendant admits i t  
operates a railroad over a right of way . . . from Old Fort  . . . 
to Asheville . . . the defendant admits that  the plaintiffs reside 
upon certain lands . . . adjacent to defendant's right of way and 
that  they carry on upon said lands certain farming and garden- 
ing operations . . ., the defendant admits that  the chemicals 
which were sprayed along its right of way, a t  or about the time 
mentioned in the plaintiffs' complaint, will kill certain types of 
vegetation upon contact. . . the defendant admits that  the chem- 
ical solution which was sprayed along its right of way was in- 
tended to kill certain vegetation growing upon said right of 
way." 

Other material allegations of the complaint were denied. 
The plaintiff, E. L. Bivins, testified: "The Southern Railroad 

Company track passes somewhere close to my home. I have got 
79 acres rented and the most of my damage is on the right of 
way. The Southern Railroad track runs along the south part  of 
the boundary . . . No, I did not plant my crops without knowing 
for sure whether they were on the right of way. I know they 
are not on the right of way. . . . I rent it for a two-year period. 
My last period of occupancy ran from this summer to the last 
of next winter. . . . My family has been there since 1942. . . . 
I have had a similar arrangement all of the time I have been 
there. * * * 

"I was on my place on the 3rd of August, 1956, and I saw a 
train come along the Southern Railroad tracks. It came along 
around noon and was spraying along the north side of the 
track. They had tank cars which were pulled by a railroad en- 
gine . . . an engine and four tank cars. . . . About the train, I 



N. C . ]  SPRING TERM, 1958. 713 

observed these men with hose and nozzles were spraying along 
the railroad right of way, and we had a tremendous amount of 
wind, and the stuff just kept going, the spray, that  is, just kept 
drifting, and i t  was flying everywhere . . . I couldn't say definite- 
ly how many men there were . . . Some men were squirting on 
different trees. Those nozzles are  kind of like a fire engine, you 
can cut them down to a solid stream or  just a wide stream. 
Some were spraying wide and some straight . . . and the stuff 
was hitting me in the face. . . . I was standing approximately 
300 feet from the railroad tracks . . . The reasonable market 
value of the crops was around $3,000 . . . after the spraying they 
were not worth anything, you couldn't consume the fruits for 
food, . . ." 

The defendant offered evidence as to the damage to the plain- 
tiffs' crops. I t  also offered Section 29 of Chapter 228, Private 
Laws of 1854-1855 (the charter of the Western North Carolina 
Railroad Company) which provided: ". . . in the absence of any 
contract . . . in relation to lands through which said road may 
pass, i t  shall be presumed that  the land over which said road 
may be constructed, together with 100 feet on each side there- 
of, was granted by the owner or owners to the company, . . . 
to have, hold, and enjoy the same so long as i t  shall be used for 
the purposes of said road and no longer." The defendant offered 
a deed made under court order, conveying the rights of the 
Western North Carolina Railroad in all railroad property to the 
defendant. 

The defendant made timely motions for nonsuit and excepted 
to the court's refusal to grant them. The jury answered the is- 
sues of negligence and damages in favor of the plaintiff and, 
from judgment on the verdict, the defendant appealed. 

E. C. Curnes for plaintiffs appellees. 
W.  T .  Jozjner and Proctor & Dameron for  defendant appe2lant. 

HIGGINS, J. The defendant's appeal presents two questions: 
(1) Was the evidence sufficient to repel the motion for nonsuit? 
(2) Did the court commit error by failing to explain "the legal 
doctrine of respondeat superior?" The answer to the first ques- 
tion will provide a t  least a partial answer to the second. 

The defendant urgently contends "there is no evidence the 
men doing the spraying were agents or servants of the de- 
fendant," and that  the court should have sustained the demurrer 
to  the evidence on that  ground, or a t  least should have charged 
that  the burden was on the plaintiff to satisfy the jury the spray- 
ing (which caused the damage) was carried on by the agents of 
the defendant. 
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Paragraph six of the complaint alleges "That on the 3rd day 
of August, 1956, defendant's agents and employees sprayed a 
dangerous, poisonous, and noxious chemical . . . along the de- 
fendant's right of way which passes by the land on which plain- 
tiffs reside." Notwithstanding the categorical denial of the para- 
graph, other parts of the defendant's answer contain the fol- 
lowing: ". . . the defendant admits that it operates a railroad 
over a right of way f rom.  . . Old Fort in McDowell County . . . 
to Asheville in Buncombe County, . . . and that plaintiffs reside 
on certain lands . . . adjacent to the said right of way . . . and 
that they carry on upon said lands certain farming and garden- 
ing operations. . . . the defendant admits that the chemicals 
which were sprayed along its right of way, at about the time 
mentioned in the plaintiffs' complaint, will kill certain types o f  
vegetation on contact . . . and that the solution . . . was in- 
tended to kill certain vegetation growing upon said right o f  
wag." (emphasis added) 

The allegations and admissions in the pleadings, together with 
the undisputed evidence in the case, disclosed the following: On 
August 3, 1956, a train consisting of a locomotive and four tank 
cars moved slowly over the defendant's track near Old Fort, 
North Carolina. A number of men from the train sprayed chem- 
icals along the defendant's right of way for the purpose of kill- 
ing vegetation thereon. The spray was carried by the wind to 
plaintiffs' crops, causing the damage complained of. 

May the defendant successfully contend the plaintiffs' case 
must be dismissed because the men who did the spraying from 
the tank cars were not shown to be the defendant's agents? The 
defendant was under the duty of maintaining its right of way. 
Gainey v. R. R., 235 N.C. 114, 68 S.E. 2d 780; Betts v. R. R., 230 
N. C. 609, 55 S.E. 2d 76. Ostensibly, this duty was being per- 
formed by spraying chemicals from a train operated over de- 
fendant's line. Proof that damage resulted from the negligent 
operation of a train over defendant's track entitles the plain- 
tiffs to go to the jury. The rule is stated in 22 Am. Jur., Sec. 80, 
p. 646: "But a more accurate expression of the rule, in the light 
of the authorities, is believed to be that when the plaintiff proves 
that sparks from a railroad locomotive set fire to his property, a 
prima facie case is presented, and it then devolves upon the rail- 
road to rebut such prima facie case, and unless it does rebut the 
plaintiff's case, the plaintiff is entitled to recover without fur- 
ther proof." To the same effect is Fleming v. R. R. 236 N.C. 568, 
73 S.E. 2d 544. 

Justice Allen stated the rule: "It lies with the defendant to 
show that the person in charge was not his servant, leaving him 
to show, if he can, that the property was not under his control 
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a t  the time, and that  the accident was occasioned by the fault of 
a stranger, an  independent contractor or other person, for whose 
negligence the owner would not be answerable. 1 Sherm. & Redf., 
Negligence, 71. Any other rule, especially where persons are  
dealing with corporations, which can act only through agents 
and servants, would render i t  almost impossible for a plaintiff 
t o  recover for injuries sustained by defective machinery or neg- 
ligent use of machinery." Szitton v. Lyons, 156 N.C. 3, 72 S.E. 4. 

"It has never been held, to our knowledge, otherwise than 
that, if an  engine and cars are being used on the road of a com- 
pany, the presumption is that  they are  being controlled by such 
company. We believe i t  universally understood that  a railroad 
company that is in control and operating a particular railroad is 
controlling and operating i t  to the exclusion of all other rail- 
roads or persons. . . . There was no pretense but what the de- 
fendant was in the exclusive possession of the railroad in ques- 
tion, and the presumption would necessarily follow that  an en- 
gine and cars found passing over its tracks were under its oper- 
ation and control." R~ooks  e. Missou~i  Pac. Ry. Co., 71 S.W. 
(Mos) 1083. 

"It has also been held that where i t  is admitted that  a certain 
company owns a railroad. the presumption arises, in the absence 
of anything to the contrary, that  i t  is operated by such com- 
pany. , . ." Elliott on Railroads, 3rd Ed., Sec. 2712, p. 660, citing 
numerous cases. 

Manifestly, if the spraying operations complained of in this 
case were carried on by persons without the defendant's author- 
ity, such would be within the knowledge of the defendant, and 
i t  would be under obligation so to allege and to prove. "If there 
is anything, then, that relieves the defendant of this liability, 
i t  is, under the ordinary rule of law, incumbent upon i t  to so 
allege and prove, as this is entirely defensive matter." Embler v. 
Lunlbw Co., 167 N.C. 457, 83 S.E. 740. 

In the recent case of A l e z n i d e ~  2). Senhoavd Railzoay, 221 S.C. 
477, 71 S.E. 2d 299, the Supveme Court of South Carolina had 
before i t  u case not unlike this. The plaintiff claimed damaqe 
caused I I ~  deadly chemicals used by the railroad in clearing its 
right of way. After ente~.ing a general denial, the defendant set 
up the further d e f ~ w e  that the spraying was done by an inde- 
pendent confrndnr.  The colwt held that the evidence was suffi- 
cient to go to the jury and to svstain the verdict; and. further, 
that ('Liability cannot be evaded hy ernt~loying an independent 
contractor to do work which is inherently . . . dangerous unless 
proper precautions are taken." 
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It may be noted that  the liability of an  independent contractor 
is neither presented nor decided here. The case is cited on the 
question of the sufficiency of the  evidence to go to the jury. 

The controversial matters in the trial of this case below in- 
volved (1) the issue of actionable negligence, and (2) the 
amount of plaintiffs' damage. 

The plaintiff, E. L. Bivins, testified the damaged crops were 
upon land he occupied and cultivated as a tenant for a cash 
rental. There was some conflict in his testimony as t o  whether 
all the damage was outside the right of way. 

The defendant contended its right of way extended 100 feet 
on either side of the  track and offered a s  proof Section 29 of 
Chapter 228, Private Laws of 1854-55 (the charter of the West- 
ern North Carolina Railroad). I t  also offered evidence tha t  the 
present defendant had succeeded to the rights of the Western 
North Carolina. The charter provided, among other things, that  
in the absence of contract, deed, or condemnation, the right of 
way should be presumed to extend 100 feet on either side of the 
track. However, this right of way was an  easement for railroad 
purposes and did not deprive the owner or his tenant of the use 
of the right of way for purposes not inconsistent with i ts  use 
for  railroad purposes. Railroad v. Mfg. Co., 229 N.C. 695, 51 
S.E. 2d 301; Railroad v. Lissenbee, 219 N.C. 318, 13 S.E. 2d 
561; Tighe v. R. R., 176 N.C. 239, 97 S.E. 164; Bridgers v. Dill, 
97 N.C. 222, 1 S.E. 767. In  the absence of a showing that  the 
crops cultivated bv the glaintiffs in some wag interfered with 
the use of the right of way for railroad purposes, the plaintiffs 
would perhaps be entitled to recover for them. However, the  
court charged the jury that  the plaintiffs could recover only 
such damage as the jury found by the greater weight of the evi- 
dence had been caused to the crops outside and beyond the right 
of way by the actionable negligence of the defendant. The court 
squarely placed upon the plaintiffs the obligation of showing 
actionable negligence on the part of the defendant and the re- 
sulting damage to plaintiffs' crops beyond the railroad right of 
way. In  its charge the court recited the contentions of the par- 
ties with respect to the right of way, negligence of the defend- 
ant, proximate cause, and measure of damages. 

The defendant's assignment of error No. 4 raises the ques- 
tion whether the court committed error in failing to  charge 
that  the burden was on the plaintiffs to  show the men spraying 
the chemicals from the railroad cars were the agents and serv- 
ants of the defendant. The defendant relies on the case of Rob- 
inson v. Transportation Go., 214 N.C. 489, 199 S.E. 725, as au- 
thority for i ts  position. In  the Robinson case, both Thomas, the 
driver, and the transportation company, the owner, were sued. 
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The owner denied that  Thomas, a t  the time of the accident, was 
its agent or was engaged in its business. This Court held for 
error the failure to charge that  the burden was on the plain- 
tiff to show both that  Thomas was negligent and that  at the time 
of the negligent act  he was acting as the agent and servant of 
the transportation company. 

In  the instant case, the railroad company alone is sued for 
damages caused by the negligent use of poisonous spray on its 
right of way. The company would be liable if any of its agents 
negligently caused damage. The defendant's admission that  the 
spraying was intended to kill vegetation on its right of way, and 
the undisputed evidence that  the poisonous spray came from a 
train on its tracks, placed on the defendant the burden of 
showing the men on the tank cars with spraying apparatus in 
their hands were not, in fact, its employees. Otherwise the plain- 
tiffs' cause would fail unless they could run down, and identify, 
and prove the agency of the men who did the spraying. If un- 
authorized persons were operating a train over the defendant's 
track and spraying its right of way, the facts would be within 
the peculiar knowledge of the railroad. If conduct so unusual and 
contrary to experience is relied on as a defense, i t  should be 
alleged and proved. Elliott on Railroads, supra; Brooks zq. Rail- 
road, supra; Sherman and Redfern on Negligence, sup?-a; Flem- 
ing v. R. R., supw;  Sutton 21. Lyons, sapra; Embler z. Lumber 
Co., supra. 

The theory on which the case was tried as shown by the 
pleadings, the evidence, the contentions of the parties, gathered 
from the court's charge, to which there was no objection, shows 
the identity of the men who did the spraying and their agency 
were not issuable facts in the trial. The defendant cannot con- 
test the case on one theory and later upset the trial by switch- 
ing to another theory on the appeal. W n d d e l l  I ? .  Carsow, 245 
N.C. 669, 97 S.E. 2d 222; Crozcell c. Air Lines, 240 N.C. 20, 81 
S.E. 2d 178 ; Pawish T .  Brvant, 237 N.C. 256, 74 S.E. 2d 726. 

The evidence was sufficient to go to the jury and to sustain 
the verdict. The charge properly placed upon the plaintiffs the 
burden of showing the defendant's actionable negligence and 
resulting damage. Nothing more was required. Cause to disturb 
the verdict and judgment does not appear. 

No error. 
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MARY GRACE STEGALL v. JOHN WAYLAND SLEDGE, ADMINIS- 
TRATOR OF THE ESTATE OF ROBERT CLIFFORD JONES, SR., DECEASED. 

(Filed 26 February, 1958.) 

1. Automobiles !j 37: Evidence 9 32- 
In  a n  action against the personal representative of the deceased 

owner to recover fo r  injuries received in a n  automobile accident, 
plaintiff may not testify t h a t  intestate was driving the car a t  the  
time of the accident or t h a t  she had requested him to slow down. 

2. Automobiles !j 41p- 
The identity of the person driving a t  the time of a n  accident may 

not rest  on conjecture and surmise, but plaintiff must offer evidence 
tending to establish the identity of the driver a s  a legitimate inference 
from the established facts. 

3. Same- 
The identity of the driver of a car a t  the time of the accident in suit 

may be established by circumstantial evidence. 

4. Same-Circumstantial evidence t h a t  intestate was driving a t  the time 
of the  accident held sufficient t o  be  submitted to  the jury. 

Plaintiff's evidence tended to show tha t  the car involved in the acci- 
dent was owned by intestate, that  a driver's license had been applied 
for  in his name, tha t  plaintiff did not know how to drive, had no 
driver's license, and t h a t  only plaintiff and intestate were in the car  a t  
the time of the accident in suit. Plaintiff's evidence fur ther  tended to 
show tha t  from the physical facts a t  the scene the car  was being 
driven recklessly a t  excessive speed, t h a t  the car  turned completely 
over on the highway, leaving marks on the highway and shoulders fo r  
some 580 feet, and tha t  intestate was thrown therefrom and was found 
some 50 feet to the r ight  of and parallel with the automobile, and 
plaintiff was found lying almost under the r ight  f ront  door with her 
head toward the front  of the car. Held: The evidence is sufficient to  
permit, but not to compel, a jury to  draw the legitimate inference 
from the established facts tha t  defendant's intestate was driving a t  
the  time of the wreck, irrespective of the position in  which the bodies 
were found, it  being a legitimate inference from the facts  here t h a t  
the occupants were thrown around in the car  before they were thrown 
out  of it. 

5. Automobiles § 41a- 
The physical facts a t  the scene of the accident in this case held to  

w a l r a n t  a reasonable inference t h a t  the operator of the car was driv- 
ing it  a t  a n  excessive speed in violation of G.S. 20-141 (b) 4, and was  
driving i t  ~ecklessly in violation of G.S. 20-140, so a s  to take the 
issue of negligence to the jury. 

6.  Automobiles § 6- 
A violation of G.S. 20-140 is  negligence per se.  

APPEAL by plaintiff from Bone, J., September Term 1957 of 
CRAVEN. 
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Civil action to recover damages for personal injuries alleged- 
ly caused by the actionable negligence of defendant's intestate, 
Sergeant Robert Clifford Jones, Sr.  

The defendant's answer is a general denial of the complaint's 
allegations. 

From a judgment of nonsuit entered a t  the close of plaintiff's 
evidence, plaintiff appeals. 

O w e m  & L a n g l e y  f o r  plainti#, appellant.  
Whi ta . ker  & J e f r e s s  and  D u n n  & D u n n  for d e f e n d a n t ,  

appellee. 

PARKER, J. This is a summary of plaintiff's evidence: On the 
night of 5 November 1956 State Highway Patrolmen P. M. 
Herring, J r .  and H. W. Pridgeon went to the scene of an  auto- 
mobile wreck on Highway No. 70 some seven miles east of the 
City of New Bern. They and an ambulance arrived a t  the same 
time. The highway a t  the scene makes a curve, described by 
Patrolman Herring as  a n  "S" curve. When the patrolmen ar- 
rived, they saw a Ford Ranch Wagon standing on i ts  wheels in 
a pasture 20 or 25 feet from the highway on its west side. A t  
another place in the Record the evidence is the automobile was 
on the east side of the highway. Appellee's brief states the 
automobile was 20 to 25 feet from the western edge of the  
paved highway. The tires on the automobile had a good tread, 
and were standing up. The automobile was a 1956 model, bear- 
ing North Carolina License No. ZP-5781, and its motor num- 
ber was M6NR-142343. 

The top of the automobile had been ripped up and folded 
back, and on the right-hand corner of the top where it had been 
torn loose from the post was blood, and what appeared to be 
flesh. Both sides of the automobile and the top were bent in. 
I t  was a two-door car. Both doors were open, and "torn down 
completely, crumpled." To some extent the front  end was dam- 
aged. The windshield and windows were torn out. The Ranch 
Wagon was a complete wreck. It was torn up from all angles. 

Patrolman Herring testified as follows in respect to tracks 
or marks leading away from the automobile: "There were 
tracks or marks leading away from the automobile. Beginning 
from the Ranch Wagon which was orer off the highway in a 
pasture, leading back east towards the highway, beginning here 
with scuff marks;  the dir t  was torn up, small saplings were torn 
down and going on further back a barb wire fence near the 
highway was torn down. The fence more or less came around 
here, posts, several of those posts were torn down between the 
fence and the highway which is more or less a drain ditch or  
gully with fresh scuff marks, dir t  thrown up and portions of 
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chrome and glass lying in this vicinity along here; getting back 
on the highway there were scuff marks on the highway and 
paint. The color of the paint on the highway was blue, I be- 
lieve, and the color of the car was blue. And after  the scuff 
marks from the highway leading back to the shoulder was 
more scuff marks of a-more or less dir t  thrown back to the east 
side of the highway, which is on the opposite side from which 
the car was. Then the tracks go further on up the highway and 
then finally straightened out more or less to a straight t i re mark 
to the point where i t  entered the highway further on back. I 
measured the length of these marks from the place the auto- 
mobile was sitting to the place the marks began as they came 
off the northeast side of the highway, and those marks were 
580 feet long." 

This is Patrolman Pridgeon's testimony as  to the marks:  
"There were marks leading away from the station wagon. The 
ground between the station wagon and the road was dug out 
in holes; the dir t  was torn up in different spots; the wire fence 
was wrapped around the station wagon, part  of the wire from 
the fence and there was several holes gouged out in the ditch or 
little drain beside of the highway there, between it and the 
road. The car had come to rest on the inside of the curve, when 
I got there. Continuing with my description of the marks, from 
the highway ditch or drain back up on the highway there was 
several scuff marks and the shoulder of the road was torn by, 
like dug out holes and across the highway there was skid marks, 
four sets of marks, four marks going back across the highway 
and two down the other side of the road where the shoulder, the 
grass had been torn on the shoulder. I had an opportunity to 
measure the length of these marks that  I found from the place 
the station wagon was sitting to their end, and I found them 
to be 580 feet according to the tape. They were 580 feet from 
the station wagon back up on the road, across the highway and 
down the other shoulder to where they came off the highway. 
As to  the condition of the road and the weather on this night, 
the night of November 5, 1956, it was dry. That was a black 
top highway." 

Patrolman Herring testified this was a two-door car. He fur- 
ther testified that  almost under the right front door, which was 
torn loose and crumpled down, plaintiff was lying more or less 
parallel, with the automobile with her head toward its front. 
She was seriously injured. 

The body of defendant's intestate, Sergeant Robert Clifford 
Jones, Sr., was lying about 50 feet from the Ranch Wagon with 
his head in the same direction i t  was headed. His body was ly- 
ing in line with the automobile and its marks. Both bodies were 
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on the right-hand side of the Ranch Wagon when the patrolmen 
arrived a t  the scene. Sergeant Jones was lying on his back. He 
had no cuts on his face. He was foaming a t  the mouth and nose. 
Patrolman Herring testified, "his shoes were off, one of them I 
believe." He died that  night. 

About 11 :00 o'clock p.m. the same night Dr. Joseph F. Pat- 
terson, Jr. saw plaintiff in St. Luke's Hospital in New Bern. 

Plaintiff testified she lives in Kinston, she met Sergeant Jones 
in the middle of September 1956, and on 5 November 1956 he 
was a t  her home about 7 :30 or 7 :45 o'clock. 

The mother of plaintiff testified that  her daughter prior to 5 
November 1956 had never owned a n  automobile, had never had 
a n  operator's license, and could not drive an  automobile. 

The s tepfa ther  of plaintiff testified that  to his knowledge 
plaintiff could not drive an  automobile. 

Plaintiff testified that  prior to 5 November 1956 she had 
never driven a n  automobile. 

Plaintiff offered in evidence from the North Carolina Depart- 
ment of Motor Vehicles, Registration Department, a duly cer- 
tified copy of an  application by defendant's intestate for the 
issuance of a certificate of title to him for a Ford Ranch Wagon, 
Motor Number M6NR-142343-the same Ford Ranch Wagon 
the patrolmen saw a t  the scene wrecked. This application was 
sworn to  and subscribed by Robert Clifford Jones, Sr., before 
a Notary Public in Kinston on 31 October 1956, and in i t  he 
stated that  he purchased the car new from Paul Motor Com- 
pany, Charleston, South Carolina, in March 1956, and is now 
the owner of it. The department issued to him a certificate of 
title on this automobile on 6 November 1956, the day following 
his death. 

Plaintiff assigns as  error that  the trial court, upon objection 
of the defendant, refused to permit plaintiff to testify as  to who 
was driving the automobile a t  the time of its wreck, as to the 
speed of the automobile just prior to its wreck, as  to whether 
she said anything to the driver as  to the speed of the automo- 
bile. The witness whispered her replies to the court reporter. If 
she had been permitted to answer, she would have testified, that  
defendant's intestate was driving the automobile a t  the critical 
moment a t  a speed of 85 miles an  hour, that  she was looking a t  
the speedometer, and that  she asked him to slow down. The trial 
court properly excluded this testimony by authority of Boyd v. 
WillZams, 207 N.C. 30, 175 S.E. 832; and Davis v. Pearson, 220 
N.C. 163, 16 S.E. 2d 655. Appellant's counsel in their brief very 
frankly concede that  the trial court's rulings were in accordance 
with these decisions, but they request us to overrule these two 
cases. Such a request we decline to grant. 
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A crucial question is whether the physical facts a t  the scene 
of the wreck, and the attendant facts and circumstances, which 
are  circumstantial in nature, when considered in the light most 
favorable to the plaintiff, permit the legitimate and reasonable 
inference that  defendant's intestate, Sergeant Jones, was driv- 
ing the automobile a t  the time of the wreck. 

Inferences as to  who was driving the automobile a t  the time 
of the wreck cannot rest on conjecture and surmise. Parker v. 
Wilson, 247 N.C. 47, 100 S.E. 2d 258; Sozcevs v. Marley, 235 
N.C. 607, 70 S.E. 2d 670. The inferences permitted by the rule 
are  logical inferences reasonably sustained by the evidence, 
when considered in the light most fallorable to the plaintiff. 
Whitson v. Frances, 240 N.C. 733, 83 S.E. 2d 879. To make out 
this phase of the case plaintiff p u s t  offer evidence sufficient to 
take the question of whether defendant's intestate was driving 
the automobile a t  the critical moment out of the realm of con- 
jecture and into the field of legitimate inference from estab- 
lished facts. Parker v. Wilson, supm. 

Plaintiff did not offer any direct evidence showing that  de- 
fendant's intestate was driving the automobile a t  the time of the 
wreck. She is not required to do so, Circumstantial evidence 
alone is  sufficient to establish this c lwial  fact. Bridges ?I. Gra- 
ham, 246 N.C. 371, 98 S.E. 2d 492, and cases there cited. 

Plaintiff's evidence shows that  Sergeant Jones was the owner 
of the Ford Ranch Wagon, and her evidence permits the legiti- 
mate inference that  he and plaintiff were the only persons in i t  
a t  the time of the fatal wreck. However, proof of Sergeant 
Jones' ownership of the automobile and the inference from the 
evidence that  he was riding in i t  a t  the time of the fatal wreck, 
standing alone, do not cause a rebuttable presumption or infer- 
ence to arise that  he was driving his automobile a t  the time of 
the wreck. Parker v. Wilson, supra. 

Plaintiff's evidence shows these facts : Sergeant Jones pur- 
chased this Ford Ranch Wagon new in March 1956, and was its 
owner a t  the time of the wreck. This permits a reasonable in- 
ference that  he knew how to drive it. Plaintiff had never had an 
operator's license to drive an automobile, and cannot drive one. 
The automobile stopped in a pasture 20 or 25 feet from the 
highway. The length of the marks from the place the automo- 
bile was sitting to the place the marks began as they came off 
the northeast side of the highway was 580 feet by measure- 
ment. The automobile was a complete wreck: torn up from all 
angles. I t s  top had been ripped up and folded back. Both i ts  
sides and the top were bent in. The windshield and windows 
were torn out. Both doors were open, and "torn down com- 
pletely, crumpled." The automobile's color was blue, and there 
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was blue paint on the highway. Patrolman Herring testified 
that  when he arrived a t  the scene the Ranch Wagon was stand- 
ing up on its wheels, "all of the tires on the automobile were 
standing up, none of them were flat, and they had good tread 
on them." 

The facts in evidence permit the legitimate inference that  
the automobile was being driven a t  tremendous speed, and that  
i t  turned over on the highway, then righted itself, and travelled 
some 580 feet off the highway before coming to rest on its 
wheels. The completely wrecked condition of the automobile, 
the blue paint on the highway, and the marks behind the auto- 
mobile a t  the scene permit the fair  inference tha t  Sergeant 
Jones and plaintiff were thrown around in the automobile be- 
fore they were thrown out of it. 

Considering in the light most favorable to the plaintiff, the 
physical facts a t  the scene, all the attendant facts and circum- 
stances, the evidence that  plaintiff cannot drive an  automobile, 
and that  only the bodies of plaintiff and Sergeant Jones were 
seer, a t  or  near the wrecked automobile, i t  is  our opinion, not- 
withstanding the position in which the patrolmen saw the 
bodies of plaintiff and Sergeant Jones when they arrived, that  
plaintiff has offered sufficient evidence to permit, but not to 
compel, a jury to draw the legitimate inference from established 
facts that  defendant's intestate was driving the Ford Ranch 
Wagon a t  the time of the fatal wreck. The facts in Parker  v. 
Wilson, supsa, are  readily distinguishable. 

The completely wrecked condition of the Ranch Wagon and 
the physical facts a t  the scene of its wreck warrant  a reason- 
able inference by a jury that  the operator of i t  was driving i t  
a t  an  excessive speed in violation of G.S. 20-141 (b) 4, and was 
driving it recklessly in violation of G.S. 20-140. Aldriclge v. 
Husty, 240 N.C. 353, 364, 82 S.E. 2d 331, 341; Riggs v. Motor 
Lines, 233 N.C. 160, 63 S.E. 2d 197; Ethericlge v. Ethe&ge, 222 
N.C. 616, 24 S.E. 2d 477; Powers v. Sternberg, 213 N.C. 41, 
195 S.E. 88. A violation of G.S. 20-141 (b) 4 i s  negligence per 
se. Norfleet v. Hull, 204 N.C. 573, 169 S.E. 143; Albrittorz v. 
Hill, 190 M.C. 429, 130 S.E. 5. A violation of G. S. 20-140 is 
negligence per se. Crotts v. T).ansportation Co., 246 N.C. 420, 98 
S.E. 2d 502. The inference tha t  the wreck of the Ranch Wagon 
resulted from the want of due care i s  reasonable, and is  more 
than mere speculation or conjecture. 

I t  is  for  a jury, not a court, to draw inferences of negligence. 
We think that  plaintiff's evidence will permit, but not compel, a 
jury to  draw legitimate inferences tha t  defendant's intestate 
was driving the Ford Ranch Wagon a t  the time of the wreck 
a t  a speed in excess of the maximum speed limit authorized by 
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G.S. 20-141 (b) 4, and recklessly in violation of G.S. 20-140, that  
such operation of the Ranch Wagon was negligence per se,  and 
the proximate cause of plaintiff's injuries. That  makes i t  a 
case for the jury. The twelve will say how it is. 

Reversed. 

AUTO FINANCE COMPANY O F  NORTH CAROLINA, INC., v. 
WASH SIMMONS AND W E E K S  MOTORS, INC. 

(Filed 26 February, 1958.) 

1. Courts 5 14- 
In a n  action instituted in a court inferior to the Superior Court, 

the fact  tha t  the defendant files a counterclaim in excess of the juris- 
dictional limitation of such court does not oust t h a t  court's jurisdiction 
to t r y  plaintiff's claim in the absence of statutory provision to the 
contrary. G.S. 7-351 through 7-383. 

2. Courts 1 7- 
Defendant filed a counterclaim in excess of the jurisdictional limit 

of the trial court and moved to remove to the Superior Court. The 
motion t o  remove was  denied and defendant appealed. Held: I n  the  
absence of statutory provision for  removal in such instance, i t  was 
error  for  the Superior Court to order removal, and i ts  rulings on other 
motions in the cause will be stricken without prejudice. 

3. Appeal and Error  5 1- 
The sole question presented upon appeal from a n  order of a lower 

court is the correctness of the order, and, upon remand, the reasons 
given by the lower court a s  the basis of the order should be stricken 
so tha t  neither side will be prejudiced. 

4. Bills and Notes 5 17: Chattel Mortgages and Conditional Sales 5 16- 
Allegations by the purchaser of a car tha t  if he signed a condi- 

tional sale contract therefor he was induced to do so by trick or 
f raud  of the seller, a r e  averments of f raud  in the factum, and such 
plea i s  valid not only against the seller but also against the assignee 
of the conditional sale contract. 

5. Usury 5 7- 
Allegations in a n  action on a purchase money note t h a t  the seller 

and the assignee of the conditional sale contract conspired and, by 
common plan and design between them, charged and were attempt- 
ing to collect interest in excess of the ra te  allowed by law, s tate  a 
cause of action against both the seller and the assignee for  forfeiture 
of all interest, G.S. 24-2, but the purchaser may not demand, in addi- 
tion to the penalty prescribed by statute, damages alleged to have 
been suffered a s  a result of embarrassment and loss of his automo- 
bile a s  the result of the charge of interest a t  usurious rates. 
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6. Pleadings 8 3a: Conspiracy § 2- 

Allegations t h a t  the seller and the assignee of the conditional sale 
contract conspired together to charge the purchaser usurious interest, 
and t h a t  a s  a result thereof the purchaser was embarrassed and 
caused to lose his automobile to  his damage in a specified amount and 
tha t  the seller and assignee acted with malice entitling the purchaser 
to punitive damages in a specified sum, a re  insufficient to state an 
independent cause of action based on conspiracy, since the allegations, 
a p a r t  from the cause of action for  usury, a re  mere conclusions of the 
pleader. 

7. Pleadings § 1%- 
Legal conclusions of the pleader a r e  to be disregarded upon de- 

murrer.  

8. Pleadings § 10- 

A counterclaim within the meaning of G.S. 1-137 includes pleas 
operating by way of recoupment, setoff, or cross-demand. 

9. Pleadings 89 10, 1%- 
Where a counterclaim contains unchallenged counts which a r e  good, 

a written demurrer o r e  tenus thereto on the ground tha t  other counts 
contained therein were based on matters which did not accrue until 
af ter  the institution of the action, must be overruled, since if a plead- 
ing is  good to any  extent a general demurrer thereto cannot be sus- 
tained. 

10. Appeal and Error  fj 1- 
I t  is not necessary for  a n  appellate court, a f te r  having determined 

the merits of the case, to examine questions not affecting decision 
reached. 

APPEAL by plaintiff f rom W i l l i a m s ,  J . ,  Regular Judge holding 
the Courts of the  Fourteenth Judicial District, a t  Chambers in 
the  City of DURHAM, 27 June, 1957. From DURHAM. 

Danie l  K.  E d w a r d s  f o r  p la in t i f f  appe l lan t .  
C. H o r t o n  Poe ,  J r .  f o r  d e f e n d a n t  W a s h  S i m m o n s ,  appel lee .  

JOHNSON, J .  This  is a civil action instituted in the Durham 
County Civil Court to recover the  sum of $300 on a conditional 
sale contract covering the defendant Simmons' 1949 Lincoln au- 
tomobile. As a n  ancillary remedy in the  action, the plaintiff sued 
out a wr i t  of claim and delivery to recover possession of the 
automobile. 

The Durham County Civil Court  was organized under Arti- 
cle 35 of Chapter  7 of the North Carolina General Statutes, with 
jurisdiction limited to $1,500. 

The  defendant Simmons filed answer denying the material 
allegations of the complaint, and by way of counterclaim al- 
leged a series of transactions against the plaintiff and Weeks 
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Motors, Inc. The relief claimed by the defendant Simmons in 
his counterclaim is in excess of the jurisdictional limit of the 
County Court. On this ground, he moved the Court that  the 
case be removed to the Superior Court for trial. 

The Judge of the Durham County Civil Court, on motion of 
the defendant Simmons, entered an order bringing Weeks Mo- 
tors, Inc., in as  a party defendant. 

Thereafter, the plaintiff and Weeks Motors, Inc., by separate 
motions, moved to strike all the defendant's further answer and 
counterclaim on these grounds : (1) irrelevancy and redundancy 
under G.S. 1-153, (2) failure to  state facts constituting either a 
defense or counterclaim, and (3) tha t  the "purported counter- 
claim asserted is in an  amount in excess of the jurisdiction" of 
the County Court. 

The motions to strike were not heard in the County Court. 
The Judge of that  Court first took up for consideration the 
motion made by the defendant Simmons to remove the action to 
the Superior Court. The motion was denied on the grounds that  
Simmons by filing answer and moving to make a new party 
had submitted to  the jurisdiction of the court. He excepted and 
appealed to the Superior Court. 

On appeal, the presiding Judge held that  the counterclaim set 
up  by Simmons in excess of the jurisdiction of the County Court 
entitled him to have the entire case removed to the Superior 
Court. The order entered in the Superior Court by Judge Wil- 
liams decrees: (1) that  the order of the County Court denying 
removal be reversed, and that  the case be placed on the civil 
issue docket of the Superior Court; (2 )  tha t  the order naming 
Weeks Motors, Inc., as  an  additional party be affirmed; and (3) 
that  the motion of the plaintiff to strike the counterclaim be 
didlowed.  From the order so entered, the plaintiff appealed. 

The crucial question presented by the appeal is this:  Did the 
filing of the counterclaim by the defendant Simmons in which 
he claims relief in excees of $1,500 oust the jurisdiction of the 
Durham County Civil Court over the plaintiff's claim and en- 
title Simmons to a removal of the whole case to the Superior 
Court for  tr ial? We think not. Thwe is no provision to that  
effect in the statutes under which the Court was organized. G.S. 
7-351 through 7-383. And the general rule is that  in the absence 
of such provision, the filing of a counterclaim in excess of a 
lower trial court's limited jurisdiction does not oust the court of 
jurisdiction of the plaintiff's claim, and the court should pro- 
ceed to hear and determine that  claim. 14 Am. Jur., Courts, Sec. 
221 ; Anno: 37 L.R.A. (N.S.) 607. Cf. I , e o n a ~ d  v. Coble,  222 
N.C. 552, 23 S.E. 2d 841; Cheese  Co. v. Pipkin, 155 N.C. 394, 
71 S.E. 442. 
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It necessarily follows that  the order of removal entered in the 
Superior Court must be held for error. The case should have re- 
mained in the Durham County Civil Court for trial of the plain- 
tiff's cause of action. This being so, the rulings made in the 
Superior Court on the plaintiff's motion to strike the counter- 
claim and on the question whether Weeks Motors, Inc., should 
be retained as  a party defendant will be treated as  stricken out 
without prejudice to either side, to the end that  these motions 
may be heard and determined in the first instance in the County 
Court. The ruling of the County Court denying removal of the 
cause will be sustained. Since the reasons given for the ruling 
a re  unimportant, they will be treated as  stricken out, so that  
neither side will be prejudiced when the motions to strike, and 
any other motions, are heard. The appeal from the County 
Court presented for review the single question whether the 
ruling was correct, and not whether the reasons given therefor 
or  the grounds on which i t  was based are  sound or tenable. 
Hayes v, Wilmington, 243 N.C. 525 (tenth headnote), 91 S.E. 2d 
673 (twelfth headnote). See also Temple v. Temple, 246 N.C. 
334, 98 S.E. 2d 314. 

In the Supreme Court the plaintiff demurred o7.e tenus to the 
counterclaim, for failure to  state a cause of action. This brings 
into focus the series of events alleged by the defendant Simmons 
by way of further defense and counterclaim. The events alleged 
a re  not stated as  separate causes of action, but rather as  though 
they were a connected story. We glean from the pleading allega- 
tions which may be restated in separate counts a s  follows: 

1. That the defendant Simmons never intentionally executed 
the conditional sale contract sued on in the main action; that  he 
obtained the Lincoln automobile described in the conditional sale 
contract in an  exchange of cars with Weeks Motors, Inc., and 
agreed to pay $50 to boot, and that  this sum was then paid cash 
in  closing the deal; that  he is a man of limited education and 
cannot read;  that  if he signed the conditional sale contract, i t  
was signed by trick or fraud of Weeks Motors, Inc., under rep- 
resentation that  he was signing title papers. In this count it 
appears that  Simmons has alleged a cause of action for rescis- 
sion, based on fraud allegedly perpetrated by Weeks Motors, 
Inc. And, since the allegations charge fraud in the facturn, the 
plea is valid not only against Weeks Motors, Inc., but also 
against the plaintiff, assignee of the conditional sale contract. 
Finance Corp v. Rinehardt, 216 N.C. 380, 5 S.E. 2d 138; Fzrrst 
v. Merritt, 190 N.C. 397, 130 S.E. 40. 

2. That, if the defendant Simmons executed the conditional 
sale contract to Weeks Motors, Inc., he received nothing there- 
for and i t  was therefore without consideration; that  in the event 
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FINANCE CO. v .  SIMMONS. 

of a recovery against him by the plaintiff, he should have judg- 
ment over against Weeks Motors, Inc., for  the full amount of the  
recovery. 

3. That  the plaintiff Finance Company and Weeks Motors, 
Inc., conspired and, by common plan and design between them, 
charged and have attempted to collect f rom Simmons interest 
in excess of the rate allowed by law, the excessive charges be- 
ing "$263.00 upon one occasion and $300.00 upon another oc- 
casion." Here Simmons alleges, or attempts to allege, one or  
more cause of action in usury for "charging a greater rate of 
interest than six per centum," for which he demands forfeiture 
of all interest. G.S. 24-2. The allegations that  the usurious in- 
terest charges were made by common plan and design of the 
plaintiff and Weeks Motors, Inc., make the usury count good 
against both of these parties. Aside from this, however, the  
rule is that  a note tainted with usury retains the taint in the 
hands of a subsequent holder. Faison v. Grandzj, 126 N.C. 827, 
36 S.E. 276; Ward v. Sugg, 113 N.C. 489, 18 S.E. 717. 

4. That  as  a result of the foregoing conspiracy and common 
plan and design of the plaintiff and Weeks Motors, Inc., to 
charge Simmons interest a t  usurious rates, he (Simmons) "has 
been embarrassed, harassed, and otherwise mentally disturbed; 
and has been caused to lose his automobile, . . . all to his great 
damage in the amount of $5,000.00." And, further, tha t  the con- 
spiracy was perpetrated with malice on the par t  of both cor- 
porations, thus entitling Simmons to punitive damages in the 
sum of $5,000. Here it appears the defendant Simmons attempts 
to superadd t o  his usury counts claims for damages in excess 
of the penalties fixed by statute. This he may not do. "Penalties 
for the exaction of usury exist only as provided by statute, and 
must be enforced in accordance with the terms of the statute." 
Smith v. Building & Lomz Assn., 119 N.C. 249, 26 S.E. 41. See 
also 91 C.J.S., Usury, Sec. 153, p. 757; 55 Am. Jur.,  Usury, Sec. 
114, p. 403. Nor may this count be treated as  an  independent 
cause of action based on conspiracy, separate and apart  from 
the count based on statutory usury. This is so for the reason 
that  the allegations, apar t  from those relating to the statutory 
penalty for usury, a re  mere conclusions of the pleader, to be 
disregarded on demurrer. T h o r n s  & Hozca~d Co. V .  Ins. Co., 
241 N.C. 109, 84 S.E. 2d 337; Gviggs 2 1 .  G ~ i g g s ,  213 N.C. 624, 
197 S.E. 165. See also Shiaes 21. Sample, 238 N.C. 724, 79 S.E. 
2d 193. 

Here, then, it appears that  Simmons by further answer has 
set up, or attempted to set up, several different pleas operating 
by way of recoupment, setoff, or cross-demand. A counterclaim, 
within the meaning of the statute (G.S. 1-137), includes all 
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these pleas. In Etheridge v. Wescott, 244 N.C. 637, 644, 94 
S.E. 2d 846, 851, i t  is said, quoting from an earlier decision: 
" 'Subject to the limitations expressed in this statute, a counter- 
claim includes well-nigh every kind of cross-demand existing in 
favor of the defendant against the plaintiff in the same right, 
whether said demand be of a legal or an equitable nature. I t  is 
said to be broader in meaning than set-off, recoupment, or cross- 
action, and includes them all, and secures to defendant the full 
relief which a separate action a t  law, or a bill in chancery, or a 
cross-bill would have secured to him in the same state of facts.' " 
The plaintiff's demurrer ore tenus, submitted in writing as re- 
quired by the Rules, challenges the counterclaim for failure to 
state a cause of action on the ground that  the cause of action 
declared on arose "out of the taking of the defendant Wash 
Simmons Lincoln automobile by claim and delivery proceed- 
ings" and that  "this action and the . . . taking and the damages 
alleged . . . did not accrue prior to the institution of the present 
action." I t  thus appears that  the demurrer, though general in 
form and addressed to the counterclaim as  a whole, assigns a 
ground which limits the challenge to the counts summarized in 
numbered paragraph four above, wherein Simmons seeks to re- 
cover (1) compensatory damages of $5,000 as  penalties for 
usury and as damages for the seizure of his car, and (2) puni- 
tive damages of $5,000. For reasons previously stated, these 
counts allege no cause of action or defense. Decision as  to the 
demurrer ore tenus is controlled by the rule stated in Griffin v. 
Baker, 192 N.C. 297, 298, 134 S.E. 651, as  follows: "The rule 
is well established that  where a general demurrer is filed to a 
petition as  a whole, if any count of the pleading is good and 
states a cause of action, a demurrer should be overruled, and 
the same rule governs as  to demurrers to defenses." For  fur-  
ther explanation of the rule that  a plea will not be overruled by 
general demurrer if it is good in any respect or to any extent, 
see P e r q j  7?. Doub, 238 N.C. 233, 77 S.E. 2d 711, and Brl~a~zt v. 
Ice Co., 233 N.C. 266, 63 S.E. 2d 547. 

Since the counterclaim contains unchallenged counts which 
are good, the demurrer must be overruled. I t  is so ordered, with- 
out prejudice to the plaintiff's right to challenge the imperfect 
counts in the counterclaim by motion to strike in the County 
Court. It would serve no useful purpose for us to discuss the 
question whether Simmons' imperfect count respecting claim 
for damages, compensatory and punitive, for  seizure of the 
automobile is also defective because the cause of action at- 
tempted to be stated did not accrue before the present action 
was instituted. I t  is unnecessary for an  appellate court, after 
having determined the merits of a case, to examine questions 
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not affecting decision reached. Todd v. White, 246 N.C. 59, 97 
S.E. 2d 439 ; Painter v. F i n n n c ' e  Co., 245 N.C. 576, 96 S.E. 2d 
731. See, however, McIntosh, North Carolina Practice and Pro- 
cedure, Second Edition, Sec. 1242; 16 North Carolina Digest, 
Set-off and Counterclaim, Sec. 24. 

The judgment is vacated. The cause will be remanded for 
proceedings in accordance with this opinion. 

Error  and remanded. 

GRACE 0. HARROFF, EXECUTRIX UNDER THE WILL OF FRED F. HARROFF, 
DECEASED V. DON F. HARROFF, ROBERT A. HARROFF, WACHO- 
VIA BANK & TRUST COMPANY, TRUSTEE UNDER THE LAST WILL 
AND TESTAMENT OF FRED F. HARROFF, DECEASED, AND DEVERE C. 
LENTZ, JR., GUARDIAN AD LITEM. 

(Filed 26 February,  1958.) 

1. Wills 5 31- 
In  the construction of a will, the intent of the testator a s  gathered 

from the four  corners of the instrument should be given effect unless 
contrary to some rule of law or  a t  variance with public policy. 

2. Wills 5 34-Under terms of this will, t rusts  should be set up in 
residuary estate  unaffected by specific bequests o r  nonprobate property. 

The will in suit, a f te r  specific bequests to testator's widow, provided 
for  the division of the residue of the estate of every kind and nature 
into two parts ,  one to include assets of a value of one-half of the 
"estate," to  be held in  t rus t  fo r  the widow, and the balance in t rus t  
for  testator's sons, with fu r ther  provision t h a t  all  inheritance taxes 
be paid from funds of the second trust.  The widow received property 
of substantial value from insurance, testator's pension fund and real 
estate held by the  entireties. Held:  The estate to be divided into the  
t rus t  funds is the probate estate remaining a f te r  the payment of the 
specific bequests, without taking into consideration the nonprobate 
property passing to the  widow by contract or by operation of law, 
but  the second t rus t  fund should be charged with all State  and Fed- 
eral  inheritance taxes on the gross estate. 

APPEAL by petitioner and defendants Don F. Harroff and 
Robert A. Harroff from N e t t l e s ,  J., a t  Chambers in Asheville, 
North Carolina, 11 January 1958. From BUNCOMBE. 

Fred F. Harroff, a resident of Buncombe County, North Car- 
olina, died on 27 March 1955, leaving a last will and testament 
wherein he appointed his wife, Grace 0. Harroff, executrix of his 
will, and the Wachovia Bank and Trust Company trustee of all 
the property and assets allocated to Trust A and Trust B, pur- 
suant to the provisions of said will. 
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This proceeding was instituted by the excutrix in her official 
capacity to obtain the advice and instruction of the court with 
respect to  the following: (1) Does the word "estate" as used 
in the second sentence of Item IV of the will of Fred F. Harroff 
mean "probate estate," as held by the Superior Court; or (2) 
"residuary estate"; or (3)  does i t  mean "gross estate," includ- 
ing property that  passed under Item I1 of the will, as well as the 
property that  passed to the petitioner under contract and by 
operation of law? 

The parts of the last will and testament of Fred F. Harroff, 
deceased, essential to an  interpretation of the  question posed, 
read as follows : 

"ITEM 1. I direct my Executrix hereinafter named, to pay 
all of the debts of my estate out of the first moneys thereof com- 
ing into her hands, but in this connection, I direct that  all estate, 
succession or  inheritance taxes assessable against my estate or 
against any property taxable in connection therewith, or against 
the interest of any beneficiary of this will be paid out of my 
residuary estate and charged to Trust "B" as hereinafter pro- 
vided, without any right or duty on my Executrix to seek or 
obtain contributions or reimbursement from any person or prop- 
erty. 

"ITEM 11. I give, and bequeath to  my wife, Grace 0. Harroff, 
if living a t  the time of my death, all of the  furniture, furnish- 
ings, fixtures, and equipment contained in our residence in 
Asheville, North Carolina, or used in connection therewith; also 
all of my tangible personal effects, such as clothing, jewelry, and 
the like, and any automobiles that  I may own a t  the time of my 
death. * * * 

"ITEM IV. All of the rest and residue of my estate, of every 
kind and nature and wherever situated, I direct my Executrix 
to  divide into two parts, to be known as 'Trust A' and 'Trust 
B.' Trust A shall include assets of a value of one-half of my 
estate undiminished by estate and inheritance taxes paid or to 
be paid, or by reason of property passing to my wife, or which 
has passed to my wife under other provisions of this will or 
otherwise than by the terms of this will. All property not pass- 
ing to my wife under the foregoing shall be designated as 
Trust B." 

Item V of the will places the assets of Trust A in a trust  with 
Wachovia Bank and Trust Company as  trustee, which item fur-  
ther provides that  in addition to paying the income from the 
trust  to  the testator's wife for life, the trustee shall also pay to 
the wife such sums from the principal a s  she may request. In 
addition thereto she is given the right to dispose of the re- 
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mainder in the trust  a t  the time of her death by her last will and 
testament. 

Item VI establishes a trust  with regard to the assets desig- 
nated as  Trust B for the benefit of the testator's two sons, Don 
F. Harroff and Robert A. Harroff (stepsons of the petitioner), 
share and share alike. 

DeVere C. Lentz, Jr., was duly appointed guardian ad l i t em 
for persons not in esse, who might have an interest in the assets 
of Trust  B in the event of the death of Don F. Harroff or Rob- 
er t  A. Harroff, defendants, during the existence of Trust B, 
established by the terms of the last will and testament of the 
deceased. Answer was filed in behalf of Don F. Harroff and 
Robert A. Harroff, and the guardian ad l i tem.  

There is no controversy between the parties as to the facts 
involved, such facts being as  set forth in the petition and ad- 
mitted in the answer, and the court below so found. 

The executrix has completed the administration of the estate 
of the deceased, has paid all the indebtedness thereof and all 
costs of administration, as well as the Federal estate and North 
Carolina inheritance taxes due in connection with the adminis- 
tration of the estate, and has delivered to  herself individually 
the tangible personal property specifically bequeathed to  her by 
Item 11 of the will of the decedent. The petitioner, a s  widow of 
the said Fred F. Harroff, has received, by contract and by right 
of survivorship, property of substantial value which is not sub- 
ject to administration and did not pass under his will, but which 
constitutes a part  of his gross estate as that  term is defined by 
the Revenue laws of the United States and the State of North 
Carolina for estate and inheritance tax purposes. 

The court below in its order advised, directed, and instructed 
the executrix that  the several assets which passed to her as the 
wife of the deceased, following his death, otherwise than by the 
items of the will, a re  not to be included in the estate of the said 
Fred F. Harroff for the purpose of division of the assets as pro- 
vided for  in Item IV of his will. 

The petitioner and the defendants Don F. Harroff and Robert 
A. Harroff appeal, assigning error. 

W r i g h t  and Shuf ord f o r  p e t i t k n e r  appellant. 
A d a m s  & A d a m  f o r  de fendants  Don  F. H a r r o f  and Robert  A. 

Harroff appellants. 
A d a m s  & A d a m  f o r  Don  F. H a r r o f f  and Robert  A. Harrof,  

and DeVere C. Len tz ,  Jr., guardian ad l i t e m  appellees. 

DENNY, J. The intent of a testator is to be ascertained, if 
possible, from a consideration of his will from its four corners, 
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and such intent should be given effect unless contrary to some 
rule of law or a t  variance with public policy. Cofield v. Peele, 
246 N.C. 661, 100 S.E. 2d 45; Trust Co. v. Taliaferro, 246 N.C. 
121, 97 S.E. 2d 776; Mewborn v. Mezubom, 239 N.C. 284, 79 
S.E. 2d 398; Gatling 21. Gatling, 239 N.C. 215, 79 S.E. 2d 466; 
Trust Co. v. Whitfield, 238 N.C. 69, 76 S.E. 2d 334; House v. 
House, 231 N.C. 218, 56 S.E. 2d 695; William v. Rand, 223 N.C. 
734, 28 S.E. 2d 247; Heyer v. Bulluck, 210 N.C. 321, 186 S.E. 
356. 

As stated by Parker, J., in Cofield v. Peele, supra, "Every 
will, in a sense, is unique. The same words, or those nearly sim- 
ilar, used under different circumstances and contexts may ex- 
press different intentions, and for that  reason decisions in pre- 
vious cases a re  rarely helpful, except as they state the applica- 
tion of certain rules of construction, or certain broad canons of 
interpretation, which have become so thoroughly established by 
judicial pronouncement that  they may be said t o  have passed 
into the definite law upon the subject." 

In  Cannon v. Cannon, 225 N.C. 611, 36 S.E. 2d 17, Stacy, 
C. J., speaking for  the Court, said: "The intention of the testa- 
tr ix is her will. This intention is to be gathered from the general 
purpose of the will and the significance of the various expres- 
sions, enlarged or restricted according to  their real intent. In  
interpreting the different provisions of a will, the courts are not 
confined to  the literal meaning of a single phrase. A thing with- 
in the intention is regarded within the will though not within 
the letter. A thing within the letter is not within the will if 
not also within the intention." Hubbard v. Wiggins, 240 N.C. 
197, 81 S.E. 2d 630; Efird v. Efird, 234 N.C. 607, 68 S.E. 2d 279; 
Coppedge v. Coppedge, 234 N.C. 173, 66 S.E. 2d 777. 

It is set forth in the record that  life insurance in the sum of 
$90,000.00, benefits under the testator's General Electric Pen- 
sion Plan in the sum of $11,640.76, and real estate held by the 
entireties valued a t  $23,500.00, or a total of $125,140.76 in 
property and cash, passed to  the petitioner upon the death of the 
testator by contract or operation of law and not under the pro- 
visions of the will. I t  is further admitted that  the tangible per- 
sonal property bequeathed to the petitioner in Item I1 of the 
will had a value of $6,778.00. 

The petitioner on her appeal contends that, under the provi- 
sions of Item IV of the will hereinabove set out, there should be 
added to the residuary estate the amount of Federal estate and 
North Carolina inheritance taxes which have been paid, all the 
property that  passed to the petitioner by contract, operation of 
law, and under the provisions of Item I1 of the will of the 
decedent, and that  she is entitled to a sum out of the residue of 
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the estate, free from estate and inheritance taxes, equal to one- 
half of the entire estate, including the residuary estate, personal 
effects, and the nonprobate assets. This would give the petitioner 
altogether approximately eighty-eight per cent of the entire 
estate of $490,879.69, or $377,358.61, and the two sons of the tes- 
tator approximately six per cent each of the estate, after paying 
the Federal estate and North Carolina inheritance taxes out of 
Trust B as required by Item I of the will, or $29,562.44 each. 

We do not concur in this view. The nonprobate estate and the 
tangible personal property that passed to the petitioner under 
Item I1 of the will constitute no part of the residuary estate. 
However, since Trust B is to bear the whole cost of Federal 
estate and North Carolina inheritance taxes, in order to ascer- 
tain the one-half of the residuary estate to be allocated to Trust 
A i t  is necessary to add to the value of the residuary estate the 
amount of the above taxes which have been paid in the sum of 
$54,396.20. All parties to this proceeding concur in this view 
with respect to such taxes. 

Therefore, in our opinion, i t  was the intent and purpose of 
the testator to have his residuary estate divided into two equal 
parts, to be known as Trust A and Trust B, Trust A to include 
one-half of the residuary estate free from Federal estate and 
North Carolina inheritance taxes, and that the one-half of the 
residuary estate allocated to Trust A was not to  be diminished 
by reason of bequests under the will or by reason of other prop- 
erty having passed to his wife by contract or operation of law 
and not under the will, and we so hold. 

All parties concede that Trust B is to  be charged with pay- 
ment of all the Federal estate and North Carolina inheritance 
taxes on the adjusted gross estate as defined by Section 2056, 
Title 26, of the United States Code Annotated. 

We concur in the ruling of the Superior Court insofar as i t  
instructed the petitioner that the nocprobate assets are not to be 
included in the estate for the purpose of the division of assets 
required by Item IV of the will. We hold, however, that the 
division of assets under Item IV of the will apply only to a 
division of the residuary estate and that i t  was error to 
authorize the inclusion of the value of the tangible personal 
property received by the petitioner under Item I1 of the will 
as a part of such estate. To this extent the judgment of the 
Superior Court is modified, and, as so modified, i t  is affirmed. 

Let the costs be paid by the executrix out of the residuary 
estate before division. 

Modified and affirmed. 



N. C.] SPRING TERM, 1958. 735 

L. T. CARROW v. ELIZABETH C. WESTON, ADMINISTRATRIX OF THE 
ESTATE OF F. E. WESTON, DECEASED. 

(Filed 26 February, 1958.) 

1. Sales $5 20, 21- 
Where the seller accepts the purchaser's check in payi..ent of a cash 

sale and the check is thereafter dishonored, the seller has his election 
to treat the sale as  void and recover the chattel or the specific funds 
in the hands of the purchaser derived from resale, or he may elect to 
ratify the sale and seek to recover the contract price. 

2. Waiver 3 1- 
A person s u i  juris may waive practically any right he has unless 

forbidden by law or public policy. 

3. Election of Remedies 5 1- 
Where a person has a choice of two remedies which are irrecon- 

cilable so that  the assertion of one must exclude the other, he is put to 
his election. 

4. Executors and Administrators 3 15h- 
Claimant accepted checks in payment of cash sale of logs which, upon 

delivery, were commingled with other logs of the purchaser or manufac- 
tured into lumber. The checks were not paid. Upon the death of the pur- 
chaser, plaintiff asserted a preferred claim against the estate for the 
amount of the purchase price. Held: Since plaintiff could not identify the 
logs or any specific sum in the hands of the administratrix derived from 
the sale thereof, the claim is a general claim, regardless of whether i t  be 
considered an action to recover the purchase price on the contract of 
sale or as a claim in tort for the wrongful conversion of the property 
by the purchaser. 

APPEAL by defendant from P a ~ k e r ,  J., November Term, 1957, 
of MARTIN. 

Civil action to determine status of plaintiff's claim against 
the insolvent estate of F. E. Weston, heard below on an agreed 
statement of facts. 

Prior to his death on June 21, 1956, Weston was "engaged in 
the business of buying and selling logs and lumber, and operat- 
ing a sawmill." 

On June 15,  1956,  plaintiff, also one Godard, in separate trans- 
actions, sold and delivered logs to Weston. ~ h e s e  were cash 
transactions. As purchase price, Weston agreed to pay $389.50 
to plaintiff and $82.47 to Godard. These amounts represented 
the fair  market value of the logs. Weston gave a separate check 
to each seller for the amount due; and each seller accepted Wes- 
ton's check in good faith. However, upon presentation, each 
check was dishonored by the drawee bank because of insufficient 
funds and neither the check nor the purchase price has been 
paid. Thereafter, Godard sold and assigned all his rights to 
plaintiff. 
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Upon delivery to Weston, the logs "were commingled with 
other logs on the mill yard of said F. E .  Weston or manufac- 
tured into lumber, so that same could not be identified and re- 
covered." 

Plaintiff alleges that he has a claim for $471.97 with interest 
from June 15, 1956; that i t  is "preferred . . . to all other debts 
against said estate"; and he prays that i t  be so adjudged, also 
"for such other and further relief," etc. He alleges also that he 
filed with defendant, the administratrix, "an itemized and veri- 
fied claim representing the sale of said logs and said worthless 
checks," and demanded that i t  be accepted "as a preferred claim 
to all other debts against said estate" ; but that defendant refused 
to allow plaintiff's claim as a preferred claim, having notified 
plaintiff, in accordance with the position now taken in defend- 
ant's answer, that plaintiff would be "treated only as an unse- 
cured creditor." 

The court awarded judgment in plaintiff's favor for $471.97 
and adjudged that said amount "be paid to plaintiff out of the 
funds now in the hands of said administratrix, prior to the pay- 
ment by her of any unsecured debt o r  costs of administration," 
and that defendant pay the costs. (Our italics) 

Defendant excepted and appealed, assigning as error the said 
judgment and each of the three separately stated conclusions 
of law upon which i t  was based. 

R. L. Coburn for plaintiff, appellee. 
Peel & Peel for defendant, appellant. 

BOBBITT, J. In his complaint, also in the "itemized and veri- 
fied claim" theretofore filed with the administratrix, plaintiff 
asserted a right to recover the total of the two worthless checks, 
to wit, $471.97, being the amount Weston agreed to pay as pur- 
chase price for the logs; and plaintiff's action is to establish that 
his claim for $471.97 is a preferred claim against the estate. 

The court's legal conclusions were: (1) that "no title passed 
to . . . Weston by reason of the delivery of the logs to him . . ."; 
(2) that "the value of said logs in the possession of . . . Weston 
or his administratrix . . . constitutes a trust  fund'' for the 
benefit of plaintiff and "is now so held by said Administratrix" ; 
and (3) that "said fund is not a part of the estate of . . . Wes- 
ton, in that i t  is not subject to the payment of debts and costs 
of administration." (Our italics) 

The court held, in effect, that plaintiff had no claim against 
the estate; but that the administratrix had in her possession a 
fund of $471.97 that belonged to plaintiff, not to the estate. 
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In this jurisdiction, ". . . where the seller contra& to sell a 
chattel t o  the buyer for cash, and the seller accepts a check from 
the buyer as  a means of payment of the cash and delivers the 
chattel to the buyer in the belief that  the check is good and will 
be paid on presentation, no title whatever passes from the seller 
to the buyer until the check is paid; and the seller may reclaim 
the chattel from the  buyer in case the check is not paid on due 
presentation." Wilson v. Finance Co., 239 N.C. 349, 79 S.E. 2d 
908, and cases cited. (Our italics) The rule, a s  stated, is applic- 
able where the seller elects to reclaim the chattel, Weddington v .  
Boshamer, 237 N.C. 556, 75 S.E. 2d 530, o r  to recover a specific 
fund in the hands of the buyer's administrator identified as 
derived solely from an unauthorized sale of the chattel, Parker 
v. Trust Co., 229 N.C. 527, 50 S.E. 2d 304. I n  reaching its said 
first conclusion of law, perhaps the  court had this rule in mind. 

But a seller, who accepts a check as a cash payment, need not 
elect t o  treat  the sale as void if the check is dishonored. "A per- 
son mi juris may waive practically any right he has unless for- 
bidden by law or  public policy." Seawell, J., in Clement v. C l e  
ment, 230 N.C. 636, 55 S.E. 2d 459. The contractual obligation of 
the  buyer to pay cash is a provision solely for the benefit of the 
seller. If he elects t o  do so, the seller may waive this provision 
and ratify the sale. Wilson v. Finance Co., s u p .  Moreover, he 
may do so after he has knowledge that  the check, originally ac- 
cepted as conditional payment, has been dishonored. If he so 
elects, the remedy then available to  the seller is to recover on the 
contract, i.e., the debt due him as agreed purchase price for the 
chattel. If the rule were otherwise, a dissatisfied buyer could 
avoid his obligation to pay the agreed purchase price simply 
by giving a worthless check therefor or by stopping payment on 
his check, leaving the seller no remedy except to reclaim a chat- 
tel he did not want. 

"The doctrine of election is founded on the principle that  
where by law or  by contract there is a choice of two remedies 
which proceed upon opposite and irreconcilable claims of right, 
the one taken must exclude and bar the prosecution of the other. 
A party cannot, either in the course of litigation or in dealing 
in  pis, occupy inconsistent positions." Adams, J., in Im~in v. 
Harris, 182 N.C. 647, 653, 109 S.E. 867. Where a sale is voidable, 
because induced by fraud, the applicable rule is well stated by 
Dillard, J., in Wilson v. White, 80 N.C. 280, as follows: " ~ f  a 
vendor of goods is drawn in to part with his property by fraudu- 
lent misrepresentation or  concealment of a fact material to the 
contract and operating a s  an inducement thereto, and such as a 
man of ordinary ~ag.acity might reasonably rely on and be in- 
fluenced by, the sale is voidable, and the vendor has the option 
24--247 
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to affirm the sale and sue for the price, or hold i t  null and sue 
for the goods in specie, as against the purchaser or a stranger 
holding without valuable consideration or with notice of the 
fraud. Benj. Sales, 342; Story Sales, Sec. 165; Bigelow Fraud, 
Sec. 2." See, also, Joyner v .  Early, 139 N.C. 49, 51 S.E. 778, 
and cases cited. The rule as stated applies equally when, as here, 
the seller may treat the sale void or may waive the provision 
for cash payment and ratify the sale. 

Here plaintiff was required to elect as between two available 
but inconsistent remedies. As succinctly stated in 78 C.J.S., 
Sales Sec. 597: "If the seller sues to recover the debt, he looks 
to the debtor and not to the property; and if he retakes the 
property, he looks to the property and not to the debtor." 

It follows that, if plaintiff ratified the contracts of sale, his 
remedy is to recover on contract the agreed purchase price. In 
such event, he is a general creditor for $471.97; and his claim 
is payable out of the assets of the estate. 

On the other hand, if the plaintiff elected to treat the sale as 
void, nothing else appearing, he is entitled to assert a claim 
against the estate for the fair market value of the logs when 
wrongfully converted by Weston to his own use. It is stipulated 
that such fair  market value was $471.97. A tort claim so as- 
serted would be a general claim, payable out of the assets of the 
estate. Under the agreed facts, the result would be a general 
claim for the identical amount, whether asserted as a contract 
claim or as a tort claim. 

We pass, without decision, the question as to whether plain- 
tiff, by filing his claim as aforesaid and by alleging his cause 
of action as aforesaid, has elected to ratify the sales and by do- 
ing so is estopped to proceed otherwise than as a general cred- 
itor; for the agreed facts do not support the judgment on the 
theory on which i t  was rendered. 

If we assume that plaintiff has elected or may elect to treat 
the sales a s  void, before he can establish that he, not the estate, 
is the owner of funds now in the hands of the administratrix, 
he must trace and identify such funds as derived from the logs 
or from lumber manufactured therefrom. The court was in 
error in its second conclusion of law, namely, "that the value 
of said logs . . . constitutes a trust fund." (Our italics) Plaintiff 
must establish that the administratrix actually has in her hands 
funds derived from the disposition of the logs and the amount 
of such funds. On this theory of the case, i t  is necessary to keep 
in mind that we are concerned with plaintiff's ownership of 
specific funds now in the hands of the administratrix, not with 
a claim by plaintiff against the estate. 
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Did the logs remain in that  status or were they used in the 
manufacture of lumber? Were they sold, o r  otherwise disposed 
of, by Weston in his lifetime? If sold, for what amount? What 
became of the money, if any was collected? Did these logs, or  
lumber manufactured therefrom, or  any part  thereof, or any 
logs or lumber, ever come into the possession of the adminis- 
t ra t r ix?  What funds does the administratrix have in hand? 
What part  thereof, if any, was obtained from her sale of these 
logs or lumber manufactured therefrom, or from the sale of any 
logs or lumber? The agreed facts afford no answers. Nothing 
is established as to what became of these logs or any logs or 
lumber manufactured therefrom or as to the source from which 
such funds as the administratrix may have were derived. I n  
this connection, i t  is noted that, even if i t  were shown that  
these logs, as such, actually came into the possession of the ad- 
ministratrix, and that  she sold them, plaintiff's recovery on 
this theory of the case would be the actual amount she received 
from such sale (not the price Weston had agreed to pay there- 
fo r ) ,  that  is, if plaintiff elected to ratify her sale rather than 
seek to recover the actual logs from the person then in unlawful 
possession thereof. Parker v. Trust  Go., supra. 

If no title passed to Weston, no title passed from Weston to 
the administratrix. She "stands in the shoes" of her intestate. 
McBrnyer v. H a r ~ i l l ,  152 N.C. 712, 68 S.E. 204; Parker v. Trust  
Co., supra; Sales Co. v. Weston, 245 N.C. 621, 97 S.E. 2d 267. 
If we were to assume that  the logs came into her possession as  
the result of Weston's wrongful conversion thereof, the question 
would arise as  to  whether technically either Weston or the ad- 
ministratrix would be deemed a constructive trustee. Ordi- 
narily, a constructive trustee has legal title as well as possession. 
See Restatement, Restitution Sec. 160( j )  ; Scott on Trusts, Sec. 
508.1, p. 3255. Be that  a s  i t  may, to establish ownership of any 
funds now in the hands of the administratrix, plaintiff must 
identify such funds as traceable to  and derived from the logs 
with the same degree of certainty as is required to trace and 
identify trust property or funds. See T?-zcst Co. v. Barrett, 238 
N.C. 579, 78 S.E. 2d 730, and cases cited. 

The agreed facts establish that  plaintiff has a general claim 
against the estate for $471.97, nothing more, which defendant 
admits. Hence, there is error in the judgment. Accordingly, the 
cause is remanded for modification of the judgment so as to 
strike therefrom the provisions that purport to give plaintiff's 
claim for $471.97 a status other than that  of a general claim 
against the estate. It is so ordered. 

Error  and remanded. 
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STATE v. BESSIE CARPENTER HELMS. 

(Filed 26 February, 1968.) 

1. Narcotics s 2- 
Each of the  four acts of obtaining a narcotic drug, attempting to 

obtain a narcotic drug, procuring the  administration of a narcotic 
drug, and attempting to procure the administration of a narcotic drug, 
a r e  made criminal offenses by G.S. 90-106 only when they a r e  done 
by fraud, misrepresentation, deceit, or by forgery of a prescription or 
written order, or by giving a false name or address. 

2. Indictment and Warrant  fi 9- 

An indictment may not charge separate offenses disjunctively. 

3. Same- 
An indictment for  a s tatutory offense which follows the language of 

the s tatute  is  sufficient if it charges the offense in  a plain, intelligible 
and explicit manner, bu t  if the s tatute  characterizes the  offense in 
mere general or generic terms or does not sufficiently define the  crime 
and set for th all its essentials, the statutory words must  be supple- 
mented by language charging the specific offense and identifying the 
particular transaction so a s  to  enable defendant to  prepare his de- 
fense or plead his conviction or acquittal a s  a bar  to a subsequent 
prosecution for  the same offense. 

4. S a m e  
A bill of particulars cannot supply a n  averment essential to the 

indictment. G.S. 15-143. 

5. Criminal Law 1 13- 
A valid bill of indictment is  a n  essential of jurisdiction. 

6. Criminal Law § 121: Narcotics 8 2- 
The statute  making the obtaining or at tempt to  obtain narcotic 

drugs and the procuring or attempt t o  procure the administration of 
such drugs criminal offenses when done by fraud,  deceit, misrepre- 
sentation or subterfuge or by the forgery or alteration of a prescrip- 
tion or of a written order, or by the concealment of a material fac t  o r  
by the use of a false name or the  giving of a false address, uses gen- 
eral and generic terms in defining the means or  manner constituting 
the acts  criminal offenses, and therefore a n  indictment which fails to  
contain any  factual averments i n  regard to  the  means or manner i s  
fatally defective, and judgment thereon will be arrested by the Su- 
preme Court ez mero motu. 

7. Criminal Law 8 26- 
Arrest  of judgment fo r  fatally defective indictment does not pre- 

clude fur ther  prosecution if the solicitor deems advisable. 

APPEAL by defendant from Farthing, J., October Term, 1957, 
of BUNCOMBE. 
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Criminal prosecution on a bill of indictment, viz: 
"The Jurors fo r  the State upon their oath present: That 

Bessie Carpenter Helms late of Buncombe County, on the 16th 
day of July, 1957 with force and arms, a t  and in said County, 
did unlawfully, wilfully and feloniously obtain or attempt to 
obtain a narcotic drug or procure or attempt to procure the 
administration of a narcotic drug by fraud, deceit, misrepre- 
sentation and subterfuge and by the forgery or alteration of a 
prescription or  of any written order and by the concealment of 
a material fact and by the use of a false name and the giving 
of a false address, contrary to the form of the statute in such 
cases made and provided and against the peace and dignity of 
the State." 

The jury returned a verdict of "guilty a s  charged." Judg- 
ment, imposing a prison sentence, mas pronounced. Defendant 
excepted and appealed. 

Attorney-General Patton and Assistant Attorney-General 
Bruton  for the  State .  

McLean, Gudger, Elmore & Martin for  defendant ,  appellant. 

BOBBITT, J. The bill of indictment is based on G.S. 90-106, 
which, in pertinent part,  provides: "Fraudulent attempts to  ob- 
tain drugs prohibited.-No person shall obtain or attempt to 
obtain a narcotic drug, or procure or  attempt to procure the ad- 
ministratior, of a narcotic drug (a )  by fraud, deceit, misrepre- 
sentation, or subterfuge; or  (b )  by the forgery or alteration of 
a prescription or  of any written order; or (c) by the conceal- 
ment of a material fact;  or (d )  by the use of false name or the 
giving of a false address." 

The quoted statutory provisions create and define four sep- 
arate criminal offenses: (1) obtaining a narcotic drug, (2)  at- 
tempting to obtain a narcotic drug, (3) procuring the adminis- 
tration of a narcotic drug, and ( 4 )  attempting to procure the 
administration of a narcotic drug, by  the means and in the  
rnannes. set forth in ( a ) ,  ( b ) ,  (c)  and ( d ) .  

In S. 2'. JYilliavzs, 210 N.C. 159, 185 S.E. 661, a similar in- 
dictment, based on G.S. 90-88, charging in one count, in the dis- 
junctive, several separate and distinct criminal offenses, was 
held void for uncertainty. It was decided that  the defendant's 
motion to quash, aptly made, should have been allowed. In the 
present case, defendant did not move to quash the bill of indict- 
ment. 

In  S. c. Albarty,  238 N.C. 130, 76 S.E. 2d 381, the warrant, in 
a single count, charged alternatively, that  is, i n  the disjunctive, 
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several separate and distinct violations of G.S. 14-291.1; and 
the jury found the defendant "guilty of lottery as charged in 
the warrant." The defendant did not move to quash the warrant 
or in arrest of judgment. The decision was that the verdict was 
void for uncertainty, i.e., "not sufficiently definite and specific 
to identify the crime of which the defendant is convicted." Based 
on defendant's exception to the overruling of his motion to set 
aside the verdict and his exception to the judgment, the verdict 
and judgment were set aside and the cause remanded "for fur- 
ther proceedings conforming to law." 

While not the basis of decision on this appeal, we deem it 
appropriate to call attention again to this rule of pleading in 
criminal cases: "The general rule is well settled that an indict- 
ment or information must not charge a person disjunctively or 
alternatively in such manner as to leave i t  uncertain what is re- 
lied on as the accusation against him. Two offenses cannot, in 
the absence of statutory permission, be alleged alternatively in 
the same count. As a general rule, where a statute specifies sev- 
eral means or ways in which an offense may be committed in 
the alternative, i t  is bad pleading to allege such means or ways 
in the alternative; the proper way is to connect the various al- 
legations in the accusing pleading with the conjunctive term 
'and' and not with the word 'or'." 42 C.J.S., Indictments and 
Information Sec. 101 ; S. v. Albarty, supra; see also S. v. Jones, 
242 N.C. 563, 89 S.E. 2d 129. 

Decision on this appeal is based on the ground that the bill 
of indictment is fatally defective. 

A bill of indictment that charges "in a plain, intelligible and 
explicit manner," G.S. 15-153, the criminal offense the accused is 
"put to answer," affords the protection guaranteed by Art. I, 
Secs. 11 and 12, Constitution of North Carolina. 

The essentials of a valid bill of indictment and the under- 
lying reasons therefor are fully stated by Parker, J., in S. v. 
Greer, 238 N.C. 325, 77 S.E. 2d 917, and by Winborne, J. (now 
C. J . ) ,  in S. v. Cox, 244 N.C. 57, 92 S.E. 2d 413, where many 
prior decisions of this Court are cited and discussed. This dis- 
tinction is clearly drawn: A bill of indictment for a statutory 
offense, following substantially the language of the statute, is 
sufficient if it charges the essential elements of the offense in a 
plain, intelligible and explicit manner. But this rule is inapplic- 
able "where the words of the statute do not in themselves in- 
form the accused of the specific offense of which he is accused 
so as to enable him to prepare his defense or plead his convic- 
tion or acquittal as a bar to further prosecution for the same 
offense, as where the statute characterizes the offense in mere 
general or gepnem'c t e r m ,  or does not sufficiently define the crime 
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or set forth all its essential elements. In such situation the stat- 
utory words must be supplemented by other allegations which 
so plainly, intelligibly and explicitly set forth every essential 
element of the offense as to leave no doubt in the mind of the 
accused and the court as to the offense intended to be charged." 
S. v. Cox, supra. (Our italics) 

I t  is noted that G.S. 15-143, concerning bills of particulars, 
relates expressly to "further information not required to be set 
out" in the bill of indictment. 

Under G.S. 90-106, it is not a crime either to obtain or  to  at- 
tempt to obtain a narcotic drug; and i t  is not a crime either to 
procure or to attempt to procure the administration of a nar- 
cotic drug. To do so by the means and in the manner set forth in 
(a ) ,  (b ) ,  (c) or (d) constitutes the criminal offense. Thus, the 
means and manner are essentials of the crime. 

It is apparent that the indictment alleges no facts tending to 
identify any particular transaction or the means and manner 
employed by the accused except in the "mere general or generic 
terms" of G.S. 90-106. There are no factual averments as to the 
nature of the alleged "fraud, deceit, misrepresentation, or sub- 
terfuge"; or as to the identity or contents of a prescription or 
other written order alleged to have been forged or altered; or as 
to what material fact is alleged to have been concealed; or as to 
what false name was used or what false address was given. 

Whether by forgery or alteration of a prescription or other 
written order, or by concealment of a material fact, or by using 
a false name or giving a false address, the gist of all is "fraud, 
deceit, misrepresentation, or subterfuge." In this connection, i t  
is noted that even in civil actions "A pleading setting up fraud 
must allege the facts relied upon to constitute fraud . . ." Calla- 
way v. Wyatt, 246 N.C. 129, 133, 97 S.E. 2d 881, and cases cited. 

I t  is noted further that in an indictment for forgery, the 
instrument alleged to be forged must be set forth, S. v. Lytle, 64 
N.C. 255 ; and, if lost, the substance thereof must be charged, S. 
v. Peterson, 129 N.C. 556, 40 S.E. 9. In an indictment for obtain- 
ing money under false pretenses, "the facts and circumstances 
which constitute the offense (must be stated) with such cer- 
tainty and precision that the defendant may be enabled to see 
whether they constitute an indictable offense." S. v. Carlson, 171 
N.C. 818, 827, 89 S.E. 30. (Our italics) In a prosecution under 
the statute now codified as G.S. 14-114, bearing the caption 
"Fraudulent disposal of mortgaged personal property," the bill 
of indictment must allege the facts and circumstances so as to 
identify the transaction and point with reasonable certainty to 
the offense charged. S. v. Pickens, 79 N.C. 652; S. v. Woods, 104 
N.C. 898, 10 S.E. 555. 
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In  S. v. Farmer, 104 N.C. 887, 10 S.E. 563, which bears close 
resemblance to the present case, the  bill of indictment was 
quashed on the ground that  i t  was fatally defective. The defend- 
an t  was a physician; and the prosecution was based on that  por- 
tion of Sec. 4, ch .  215, Laws of 1887, which provided that  "any 
physician or other person who shall give, procure o r  aid in pro- 
curing any false or fraudulent prescription fo r  any spirituous, 
vinous or malt liquors in violation of the provisions of this act 
shall be guilty of a misdemeanor, . . ." The bill of indictment 
contained three separate counts, each relating t o  a separate 
transaction. All counts were in the form of the first count, the 
material portion of which was as follows: "That D. H. Farmer, 
on 1 April, 1889, with force and arms, in Transylvania County, 
unlawfully and willfully did give to one G .  H. a false and fraud- 
ulent prescription fo r  spirituous liquors, he, the said D. H. 
Farmer, being then and there a practicing physician, contrary 
to the form of the statute," etc. 

The basis of decision is set forth in this excerpt from the 
opinion of Avery, J. : 

"The transaction on which the indictment was founded should 
also be sufficiently identified by its terms to insure t o  the accused 
the benefit of a plea of former acquittal or conviction, if indicted 
a second time for the same offense. S. v. Pickens, 79 N.C. 652; S. 
v. Burns, 80 N.C. 376 ; S. 71. Stamey, 71 N.C. 202; S. v. Watkins, 
101 N.C. 702. We think, therefore, tha t  all of the counts of the  
indictment were fatally defective in not charging that  the pre- 
scription was false and fraudulent. 

"It is of the essence of the offense created by the law (Sec. 
4, Ch. 215, Laws 1887) that  the prescription should be false or 
fraudulent. The indictment should set out distinctly not only 
that  the prescription was either false or fraudulent, but in what 
the  falsehood or fraud consisted, as tha t  the prescription was 
intended to convey and did convey the idea that  in the opinion 
of the defendant the person to whom the prescription was given 
was sick and was in need of the liquors prescribed as a medicine; 
whereas, in fact and in truth, the said person (prescribed for)  
was not sick and did not need the spirituous liquor as a medi- 
cine." 

I n  S. v. Cole, 202 N.C. 592, 596, 163 S.E. 594, q.v., where a 
demurrer to the bill of indictment was sustained, Adams, J., 
cites S. v. Farmer, supra, and quotes with approval a portion of 
the foregoing excerpt from the  opinion of Avery, J. 

I t  is noted that, in the present case, we are  concerned with a 
total absence of factual averments, not with the sufficiency or 
insufficiency of factual averments. 
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A valid bill of indictment is an  essential of jurisdiction. S. v. 
Strickkcnd. 243 N.C. 100. 89 S.E. 2d 781 : S. v. Morgan, 226 N.C. - .  
414, 38 S.E. 2d 166. 

Hence, the record disclosing that  the bill of indictment i s  
fatally defective, this Court, of its own motion, arrests the judg- 
ment. S. v. Jordan, 247 N.C. 253, 100 S.E. 2d 497; S. v. Lucas, 
244 N.C. 53, 92 S.E. 2d 401, and cases cited; S. v. Eason, 242 
N.C. 59, 86 S.E. 2d 774, and cases cited. As held in these cases, 
this does not bar further prosecution of defendant for violations 
of G.S. 90-106 if the solicitor deems i t  advisable to  proceed on a 
new bill. 

Judgment arrested. 

STATE v. ANDERSON BANKS AND ROBERT ALLEN 

(Filed 26 February, 1958.) 

1. Indictment and Warrant  8 9- 
An indictment for  a statutory offense which follows the language 

of the statute is sufficient if i t  charges the offense in  a plain, intelli- 
gible and explicit manner, but if the statute characterizes the offense 
in mere general or generic terms or does not sufficiently define the 
crime and set forth all i ts essentials, the statutory words must be 
supplemented by language charging the specific offense and identify- 
ing the particular transaction so a s  to enable defendant to prepare his 
defense or plead his conviction or acquittal a s  a bar  to  a subsequent 
prosecution for  the same offense. 

2. Arson § 2- 

An indictment for arson must identify the structure burned so a s  
to show t h a t  i t  comes within the class designated in  the s tatute  and 
also to  enable defendant t o  prepare his defense and plead hls convic- 
tion or acquittal a s  a bar  to fur ther  prosecution for  the same offense. 
Allegation of ownership or of possession of a named person suffices to 
meet the requirements of identity. 

3. Criminal Law §§ 26, 121- 
Where a n  indictment for  arson is fatally defective in failing to 

identify the structure burned, defendant's motion in arrest  of judg- 
ment must be allowed. However, prosecution under void warrant  does 
not preclude prosecution upon a valid war ran t  for  the offense, if the 
solicitor is so advised. 

APPEAL by defendants Anderson Banks and Robert Allen 
from Farthing, J., and a jury, a t  September Term, 1957, of 
BUNCOMBE. 

Criminal prosecution tried upon a bill of indictment charging: 
"That Ulysses Nelson, Anderson Banks and Robert Allen, late 
of Buncombe County, on the 31st day of May, 1957, with force 



746 IN THE SUPREME COURT. [247 

and arms, a t  and in said County, did unlawfully, willfully and 
feloniously and wantonly set fire to, and burn and cause to be 
burned and did aid and abet, counsel and procure the burning 
of a warehouse, office, shop, building used in carrying on the 
trade as a filling station and restaurant in violation of Chapter 
14, Section 62 of the General Statutes of North Carolina, . . ." 

The jury returned a verdict of guilty as to each defendant. 
The defendants Anderson Banks and Robert Allen each moved 
the court that judgment be arrested, and assigned as grounds 
therefor, "that the bill of indictment is insufficient to  charge a 
violation of law and to support the pronouncement of judgment 
on which a plea of former jeopardy could rest." Motions de- 
nied. Each defendant excepted. Judgments imposing prison sen- 
tences, were pronounced, from which the defendants Anderson 
Banks and Robert Allen appealed. 

At torney  General Patton and Assistant At torney General 
Moody f o r  the  State. 

Redden, Redden & Redden fo r  defendant  Anderson Banks.  
I. C. Crawford fo r  defendant R o b e ~ t  Allen. 

JOHNSON, J. In the bill of indictment the State attempts to 
charge the defendants with burning a building in violation of 
G.S. 14-62. The bill merely charges the offense in the language 
of the statute. As to this, the rules are well stated in S. v. Cox,  
244 N.C. 57, 59, 92 S.E. 2d 413, 415: ". . . while it is a general 
rule prevailing in this State that an indictment for a statutory 
offense is sufficient if the offense be charged in the words of the 
statute, S. v. Jackson, 218 N.C. 373, 11 S.E. 2d 149, the rule is 
inapplicable where the words of the statute do not in themselves 
inform the accused of the specific offense of which he is accused 
so as  to enable him to prepare his defense or plead his convic- 
tion or acquittal as a bar to further prosecution for the same 
offense, as where the statute characterizes the offense in mere 
general or generic terms, or does not sufficiently define the crime 
or set forth all its essential elements. In such situation the stat- 
utory words must be supplemented by other allegations which 
so plainly, intelligibly and explicitly set forth every essential 
element of the offense as to leave no doubt in the mind of the 
accused and the court as  to the offense intended to be charged." 
See also S. v. Helms, ante 740. 

In a statutory arson case like this one, i t  is necessary to aver 
what building was burned by descriptive allegation showing not 
only that the structure comes within the class designated in the 
statute, but also fixing its identity with reasonable particularity 
so as to enable the defendant to prepare his defense and plead 
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his conviction or acquittal as a bar to  further prosecution for 
the same offense. See 6 C.J.S., Arson, Sec. 20. 

In  S. v. McKeitham, 203 N.C. 494, 166 S.E. 336, the defendant 
was tried and convicted under a two-count indictment, reading 
in part  as follows: First  count: ". . . the defendant did on 5 
March, 1932, feloniously aid, counsel and procure one Curtis 
Smith feloniously t o  burn a dwelling-house, the property of said 
defendant and one Campbell a s  tenants in common, contrary to 
the provisions of C.S. 4175 (now G.S. 14-5)." Second count: 
". . . the defendant, being tenant in common with one Campbell 
of a dwelling-house, then insured against loss, did on 5 March 
1932, feloniously procure one Curtis Smith to burn said dwell- 
ing-house in violation of C.S. 4245 (now G.S. 14-65)." The de- 
fendant requested the court to  direct a verdict of not guilty, on 
the ground that  the property was not described in the indict- 
ment with sufficient definiteness. He also demurred to the bill and 
moved to quash. Overruled; exception. On appeal to this Court 
i t  was held: "The form of the indictment would seem sufficient. 
(Citation of authority). The ownership of the  house is properly 
laid in the defendant and Campbell as tenants in common. (Cita- 
tion of authority). The fact that  these same parties own other 
houses in like capacity, is not grounds for demurrer or qzurshal. 
(Citation of authority). Sufficient matter appears on the face of 
the indictment to enable the court to proceed to judgment. (Cita- 
tion of authority). And the defendant could not be tried again 
for the same offense. (Citation of authority). His plea of former 
conviction would easily avail in case of a second prosecution." 

In  S. 21. S p ~ o u s e ,  150 N.C. 860, 64 S.E. 900, the indictment was 
in two counts. One charged the felonious burning of a stable 
and granary, "then and there the property and in possession of 
William Sexton." The second count charged a felonious attempt 
to burn the barn and stable "of William Sexton." The evidence 
revealed that  title to the stable was in one Sprouse, who had 
rented to Sexton. This Court held that the indictment was not 
defective, and said: "This is not a civil action for possession. 
Ownership is alleged only to identify the property, and is suffi- 
ciently proved by showing occupancy." 

In  S. v. Daniel, 121 N.C. 574, 28 S.E. 255, the indictment was 
as follows: ". . . that  Lockett Daniel . . . a t  and in the county 
aforesaid, a certain building, to wit: a stable, then and there 
situate, the property of Elizabeth F. Satterwhite and others, 
wantonly, wilfully, and feloniously did set fire to and burn, . . ." 
As to the sufficiency of the bill of indictment, this Court said: 
"The prisoner is indicted for setting fire to a stable in Granviile 
County, then and there situate, etc., 'the property of Elizabeth F. 
Satterwhite and others.' He moved in arrest of judgment, be- 
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cause i t  was not charged, instead, that the stable was 'in pm- 
session of' some person named. The offence is set out in Code . . . and i t  is not made a requisite thereby that the building set 
fire to shall be either 'the property of' or 'in possession of' any 
one. The constituent element of the offence is 'the wilful and 
wanton' setting Are to any building of the kind therein named. 
The allegation of its being 'the property of' A. is for purposes of 
identification only. . . . to give the prisoner sufficient notice to 
prepare his defence, and enable him to plead former conviction 
or former acquittal to a second indictment for the name offence. 
An allegation that the stable was 'in possession of' A. would 
have been sufficient, or so might other apt words, sufficient for 
identification of the building charged to have been set fire to. In 
statutory offences for burning, the property may be described as 
'belonging to,' 'the property of,' 'owned by,' 'in possession of,' 
or simply 'of,' a person named. 1 McClain, Cr. Law, Sec. 529." 

In S. v. Long, 243 N.C. 393, 90 S.E. 2d 739, the bill of indict- 
ment charged that the defendant unlawfully, wilfully and felon- 
iously set fire to and burned the dwelling house of Mrs. Dan 
Wheatley, the same being unoccupied a t  the time of the burning. 
Held: "In our opinion, the bill of indictment properly charges 
the burning of an 'uninhabited house' . . ." 

From the foregoing decisions it appears that an allegation of 
ownership or of possession suffices to meet the requirements of 
identity. In the instant case there is no allegation of owner- 
ship or of possession, or any other descriptive language tend- 
ing to give the building a fixed location; and no doubt there 
are hundreds of buildings in Buncombe County which answer to 
the general description of the building mentioned in the indict- 
ment. The bill fails to meet minimum requirements as to iden- 
tity of the offense attempted to be charged. I t  is fatally de- 
fective. The defendants' motions in arrest of judgment should 
have been allowed. Decision here reached does not bar prosecu- 
tion of the defendants under G.S. 14-62. The solicitor, if so 
advised, may proceed under a new bill of indictment. 

Judgment arrested. 

PALMER HARRILL AND CLAUDE HARRILL, PETITIONERS v. A.  C. 
TAYLOR AND WIFE. FRANCES B. TAYLOR, AND WILLIAM H. 
WILKINS; F .  A. WILKIE AND WIFE, OCIE WILKIE, AND EULA 
LEE MAYFIELD, DEFENDANTS. 

(Filed 26 February, 1958.) 
1. Boundaries 9 7- 

An action between owners of adjoining land to determine the loca- 
tion of the dividing line, in which action the parties stipulate that title 
is not in dispute, is a processioning proceeding. 
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2. Boundaries 5 14: Judgments: 5 27c- 
Judgment in  a processioning proceeding adopting the referee's find- 

ings and conclusions and directing the surveyor to go upon the land 
and mark the line according to the report, is a final judgment, review- 
able only by appeal, G.S. 1-277, the provision for  marking the line a s  
judicially determined being only a direction for  the performance of a 
ministerial duty in no way affecting the finality of the determination 
of how the line should be run. G.S. 38-3 (3 ) .  

3. Boundaries 5 14: Appeal and Error  § 49- 
Where a judgment is entered confirming the surveyor's report upon 

the court's finding t h a t  the surveyor had run  the line in compliance 
with direction in the judgment establishing the dividing line, G.S. 
38-3(3) ,  exception to the judgment confirming the surveyor's report 
does not question this finding, and the judgment must be affirmed. 

APPEAL by plaintiffs from Campbell, J. ,  September 1957 Term 
of RUTHERFORD. 

The amended complaint alleges plaintiffs and defendants are  
the owners of adjoining lands. They seek judicial determination 
of the location of the lines dividing the properties in accord with 
their contentions. Defendants admit they a re  abutting owners, 
assert a different location of the dividing line and title by pos- 
session to  the line claimed by them. The parties stipulated the 
only question for determination was the location of the common 
boundary. A court survey and reference was ordered. The 
referee, upon notice, heard the parties and filed a report con- 
taining findings of fact and conclusions of law. The report fixed 
the location of the dividing lines and how they should be run. 

Plaintiffs, in due time, filed exceptions to  the referee's findings 
and conclusions. The cause came on for hearing on the excep- 
tions so filed before Froneberger, J., presiding over the Septem- 
ber 1956 Term of Rutherford, He adjudged: "that the Excep- 
tions of the Plaintiffs be denied and tha t  the Report of the 
Referee be confirmed and that  Marvin Packard be, and he is 
hereby authorized to go upon the premises and survey and mark 
the line between the parties hereto according to the report of 
the Referee." 

Plaintiffs excepted to this judgment and gave notice of ap- 
peal. No exception was taken to  the ruling on any finding or 
conclusion. The judgment was entered 20 September 1956. The 
appeal was entered 21 September 1956. On 3 October 1956 coun- 
sel for  plaintiffs and defendants stipulated that  plaintiffs "shall 
have until November 5, 1956, within which time to make up 
and serve the case on appeal." No case on appeal was served, and 
the appeal was not perfected. 

Packard, acting under the judgment entered September 1956, 
surveyed and marked the line and filed a map showing his sur- 
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vey. He failed, however, to file a report. At the January Term 
1957, Clarkson, J., entered an order directing the surveyor to 
file a report. Acting in conformity with the order, Packard filed 
his report in which he certified that in the presence of the ref- 
eree he had run and marked the line in accordance with the 
directions set out in the report of the referee. Thereafter plain- 
tiffs filed exceptions to the report of the surveyor. In substance 
these exceptions are a reiteration of the exceptions to  the report 
of the referee which were heard by Judge Froneberger. 

The cause was heard by Judge Campbell a t  the September 
Term 1957 on the exceptions filed to the report of surveyor 
Packard. Judge Campbell, after hearing the evidence, found as 
a fact that "the Surveyor complied in every respect with the 
Report of the Referee." He thereupon approved the report of the 
surveyor. Plaintiffs excepted and appealed. 

Hamrick & Hamrick, J. Nut Hamrick, T. 3. Moss, and R. S. 
Eaves for  plaintif, appellant. 

M. Leonard Lowe for defendant, appellees. 

RODMAN, J. The controversy, by stipulation of the parties that 
boundary only was involved, became in effect a processioning 
proceeding, Goodwin v. Greene, 237 N.C. 244, 74 S.E. 2d 630; 
Clegg  v. Canady, 217 N.C. 433, 8 S.E. 2d 246, and was properly 
referred. G.S. 1-189 (3).  

The judgment in September 1956 adopting the referee's find- 
ings and conclusions was a final judgment. Veazey v. Durham, 
231 N.C. 357, 57 S.E. 2d 377; Cornelison v. Hammond, 225 
N.C. 535, 35 S.E. 2d 633; Parker v. Taylor, 133 N.C. 103. As 
such, it was only reviewable by appeal to this Court. G.S. 1-277. 
The provision of the judgment for marking, as provided by 
G.S. 38-3 (3) ,  the line as judicially determined was a mere di- 
rection for the performance of a ministerial duty which in no 
way affected the finality of the determination of how the line 
should be run. 

The only matter open for hearing by Judge Campbell was: 
Did the surveyor act in conformity with the directions given 
him? The court, upon the evidence adduced, found that he did. 
The exception to the judgment does not question this factual 
finding. Bishop v. Bishop, 245 N.C. 573, 96 S.E. 2d 721 ; Lowie & 
Co. v. Atkins, 245 N.C. 98, 95 S.E. 2d 271; Tramis v. Johnston, 
244 N.C. 713, 95 S.E. 2d 94. The judgment is a correct declara- 
tion of the law on t.he facts judicially determined. 

Affirmed. 
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STATE v. T O M  SIMS.  

(Filed 26 February, 1958.) 

Property 3 3- 
A warran t  charging defendant with destruction of personal prop- 

erty charges no offense, since the destruction of personal property is 
not a crime unless i t  is done wantonly and wilfully. G.S. 14-160. 

APPEAL by defendant from Campbell, J., November, 1957 
Term, RUTHERFORD Superior Court. 

This criminal prosecution originated in the Recorder's Court 
of Rutherford County upon a warrant containing two counts: 
(1) The defendant did unlawfully, wilfully and feloniously as- 
sault affiant (Harris)  with a deadly weapon, to-wit : a knife, with 
intent to kill, etc. (2) "Did destroy personal property valued a t  
approximately $300.00 contrary to the form of the statute," etc. 

At the hearing the recorder found (1) probable cause and 
bound the defendant to the Superior Court on the first count, 
and (2) a verdict of guilty and imposed a prison sentence on the 
second count, from which the defendant appealed t o  the Superior 
Court. 

I n  the Superior Court the grand jury returned a bill of in- 
dictment on the charge of felonious assault. Upon pleas of not 
guilty, the charge in the indictment and in the second count in 
the warrant were tried together. The jury returned the follow- 
ing verdict: "Guilty of simple assault and destruction of per- 
sonal property." On the assault charge the defendant was given 
a jail sentence of 30 days. On the charge of destroying personal 
property, the defendant made a motion in arrest of judgment on 
the ground that  the warrant failed to charge and the jury failed 
to find that  the destruction was wanton and wilful. The court 
overruled the motion, imposed a prison sentence, to whieh the 
defendant excepted and from which he appealed. 

George B. Patton, Attorney General and Claude L. Love, As- 
s i s h n t  Attorney General fo r  the State 

Hamrick & Harnrick, By: J. Nut Harnrick for  defendant ap- 
pellaat. 

PER CURIAM: Destruction of personal property is not a crime. 
It becomes so only when the injury is  wanton and wilful. G.S. 
14-160. The Attorney General concedes error. Judgment on the 
second count in the warrant is arrested and the defendant is 
discharged on that  count. The record fails to disclose any reason 
why the  judgment on the assault charge should be disturbed. 
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Judgment on the second count in the warrant is 
Arrested. 

I n  the judgment on the assault charge there is 
No error. 

STATE v. "SIMP" COLLINS. 

(Filed 26 February, 1958.) 

Criminal Law 9 26- 
Where defendant appeals f rom conviction in a recorder's court of 

possession of nontax-paid whiskey and possession of whiskey for  the 
purpose of sale, and upon appeal to the Superior Court, he is  tried 
upon a n  indictment charging the same offenses, conviction in the county 
court does not preclude affirmance of the conviction in the  Superior 
Court when there is no evidence in the record tending to show tha t  
the offenses referred to  in the war ran t  and the bill of indictment a r e  
the same. 

APPEAL by defendant from Bone, J., August Mixed Term 1957 
of PITT County. 

The defendant was tried and convicted in the Municipal Re- 
corder's Court of Ayden, North Carolina, upon a warrant charg- 
ing that  on 10 May 1957 the defendant did have "in his posses- 
sion a quantity of nontax-paid whiskey, not bearing the stamp 
of the Pit t  County A.B.C. Board, or  any other A.B.C. Board of 
the State of North Carolina, and did have said whiskey in his 
possession for  the purpose of sale jF * *" The defendant ap- 
pealed to the Superior Court where he was tried upon a bill of 
indictment containing two counts, the first count charging the 
defendant with having in his possession on 10 May 1957 alco- 
holic beverages upon which the taxes imposed by the laws of the 
Congress of the United States and by the laws of the State of 
North Carolina had not been paid, etc.; the second count charg- 
ing the defendant with having in his possession on 10 May 1957 
said alcoholic beverages for the purpose of sale. 

The jury returned a verdict of "guilty as charged." The de- 
fendant was sentenced to  twelve months in the common jail of 
Pi t t  County, to be assigned to work under the supervision of the 
State Prison Department. 

The defendant appeals, assigning error. 

Attorney General Patton, Assistant Attornez~ General Mc- 
Galliard for  the State. 

L. T. Grantham, Charles L. Abernethy, JT., f o r  defendant. 
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PER CURIAM. In  the trial below the defendant made no motion 
t o  quash the bill of indictment, entered no plea in abatement, nor 
a plea of double jeopardy, nor was any motion interposed in 
arrest of judgment. 

Present counsel for the defendant admit in their brief that  
apparently no appeal entries were entered a t  the time the judg- 
ment was imposed in the Superior Court, and that  they have 
been unable to secure an  agreement with the Solicitor by which 
a case on appeal, containing the evidence, could be brought to  
this Court. Hence, they have only brought up the record proper. 
Bell v. Nivem, 225 N.C. 35, 33 S.E. 2d 66. 

Since the Municipal Recorder's Court of Ayden and the Su- 
perior Court of Pi t t  County have concurrent jurisdiction of mis- 
demeanors (G.S. 7-64), and there being no evidence in the record 
tending to  show that  the offenses referred to in the warrant 
and the bill of indictment are  the same, the judgment will be 
upheld on authority of S. t i .  Suddreth, 223 N.C. 610, 27 S.E. 
2d 623. 

Affirmed. 

ROLLIN DOCKERY AND WIFE, CORA DOCKERY v. 
OLIVER DOCKERY AND WIFE, B E S S I E  DOCKERY. 

(Filed 26 February, 1958.) 

APPEAL by plaintiffs from Clarkson, J., November 1957 Term 
of CHEROKEE. 

F. 0. Christopher and McKeever & Edwards for  plaintiff ap- 
pellants. 

G. E. Hyde f o r  defendant appellees. 

PER CURIAM. This is an  action of trespass to t ry  title. By 
amendments to the pleadings, plaintiffs' ownership was made 
to depend on possession without color for the twenty-year stat- 
utory period, and the area in dispute was reduced to approx- 
imately one-eighth of an  acre in the form of a triangle, one 
side being 23 feet and another 566 feet. Plaintiffs' evidence 
tended to establish their possession from 1923 to  1957. Defend- 
ants' evidence negatived plaintiffs' asserted possession and 
tended to establish possession in defendants for  many years. 

We have carefully examined each assignment of error. We . 
reach the conclusion that  prejudicial error has not been made to 
appear. No new principle of law is involved. If i t  be conceded 
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STATE V.  KNIGHT. 

that plaintiffs' exceptions to questions asked on cross-examina- 
tion were well founded, it is apparent the answers negative any 
prejudice. The charge, when examined as a whole, did not, we 
think, leave the jury in any doubt that continuous possession of 
the land in dispute for twenty years sufficed to vest title in 
plaintiffs and to require an affirmative answer to the issue of 
ownership. The jury resolved the question of fact adverse to 
plaintiffs. 

No error. 

STATE v. ALFRED KNIGHT 

(Filed 5 March, 1958.) 

1. Criminal Law 8 53- 
I t  is proper for a medical expert witness to testify upon proper 

hypothetical questions, or from his own personal examination of the 
body of the deceased, as  to the cause of death. 

2. Same: Criminal Law 8 155-If part of answer is unresponsive to  ques- 
tion motion must be made to strike unresponsive part. 

The evidence tended to show that  the body of deceased was found 
shortly after an  altercation and scufRe between the deceased and de- 
fendant. There was medical expert testimony to the effect that  no 
injury was found on the body of deceased sufficient to have caused 
death. A medical expert was permitted to testify over objection upon 
proper hypothetical questions and from his own knowledge gained 
from a complete autopsy that  the cause of death was the cessation of 
heartbeat resulting from fear, anger and severe exertion during the 
fight. Held :  I t  was competent for the medical expert to testify a s  to 
the cause of death, and if part  of the answers to the hypothetical 
questions were incompetent for the reason that  the witness drew an  
inference from the assumed facts that  deceased experienced fear and 
anger and used severe exertion during the fight, the absence of mo- 
tion to strike such part  in one instance waived any ground of objec- 
tion and rendered harmless the failure to strike such portions of the 
other answers upon motion duly made. 

3. Criminal Law 8 159- 
An assignment of error not set out in the brief is deemed abandoned. 

Rule of Practice in the Supreme Court No. 28. 

4. Criminal Law !j 162- 
The exclusion of testimony on cross-examination cannot be held 

prejudicial when the record fails to show what the witness would have 
testified if permitted to answer. 

5. Homicide $ 3- 
If a person dies as  a result of shock or fright directly resulting from 

an unlawful battery committed by defendant, defendant is  guilty of 
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criminal homicide even though the injuries inflicted would not of 
themselves have produced death. 

6. Homicide § 25-Evidence held sufficient t o  raise reasonable inference 
that death resulted from shock or  fr ight  caused by assault. 

Evidence t o  the effect t h a t  defendant was the aggressor and 
unlawfully and violently assaulted deceased, tha t  deceased died 
shortly thereafter f rom cessation of heartbeat, and t h a t  he w a s  i n  
good health prior to the assault, is sufficient to  be submitted to the 
jury in a homicide prosecution and sustain conviction of defendant 
of involuntary manslaughter, even though there is evidence t h a t  there 
was no traumatic injury upon the body of deceased which could have 
caused death, since upon the evidence the jury could reasonably draw 
a n  inference t h a t  deceased's death from cessation of heartbeat was 
directly caused by shock or fr ight  o r  exertion attendant defendant's 
violent and unjustifiable battery upon him, and t h a t  deceased would 
not have died except fo r  such unlawful assault and battery. 

APPEAL by defendant from Huskins, J., November Criminal 
Term 1957 of GASTON. 

Criminal prosecution on a bill of indictment charging the de- 
fendant with murder in the first degree of Ronnie Leonard 
Ramsey. 

When the case was called for trial the Solicitor for the State 
announced that  he would not seek a conviction for  first degree 
murder, but the defendant would be tried for second degree 
murder or  manslaughter, as the evidence would justify. 

The defendant pleaded Not Guilty. The jury returned a ver- 
dict of guilty of involuntary manslaughter. 

From a judgment of imprisonment, the defendant appeals. 

George B. Patton, Attowtey General, and Harry W. McGal- 
liard, Assistant Attorney General, fo r  the State. 
William N. Puett  fo r  defendant, appellant. 

PARKER, J. The defendant has eight assignments of error:  six 
a s  to the admission of evidence, one as to the rejection of evi- 
dence, and another as  to the failure of the court to allow defend- 
ant's motion for judgment of nonsuit made a t  the  close of the 
State's evidence. The defendant offered no evidence. 

About 10:30 p.m. on 3 November 1957 Ronnie Leonard Ram- 
sey, a 16-year-old boy, and Victor Davis, a 14-year-old boy, 
left a moving picture show, and went to Bum's Corner in the 
City of Gastonia to thumb a ride home. Some ten minutes later 
Alfred Knight, the defendant, James Ertzberger, a 16-year-old 
boy and Olin Rushton, a 13-year-old boy, came to the same cor- 
ner to  thumb a ride. 

This in substance is the testimony of Victor Davis as to what 
occurred there: After the defendant, James Ertzberger and Olin 
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Rushton were there a few minutes, Olin Rushton threw three or 
four rocks a t  Ronnie Leonard Ramsey and Victor Davis. Ram- 
sey said to  Rushton, "you'd better not hit us." Whereupon, 
Knight, Ertzberger and Rushton came up to  Ramsey and Davis, 
and asked Ramsey what he had said. Ramsey replied, "you'd bet- 
ter  not hit us" and "I'm not afraid of any of you." The defendant 
said, "I'll make you afraid of me," grabbed Ramsey, and gave 
him a shove. Then Ramsey hit the defendant in the face. There 
was a scuffle, and Ramsey and the defendant fell to the ground, 
with Ramsey landing on his stomach, and the defendant on top 
and straddle him. While they were in that  position, the defend- 
ant  hit Ramsey twice on the back of his head. Davis a t  that  
time left to  seek the police. When he returned some ten minutes 
later, Ramsey was lying doubled up in a ditch. The defendant 
and his two companions were gone. A crowd had gathered. 

This is the substance of James Ertzberger's testimony: The 
defendant told Rushton to throw a rock a t  Ramsey, which he 
did. Before this Ramsey had said nothing to the defendant. 
Rushton threw other rocks. Ramsey told them to  stop throwing 
rocks a t  him. Rushton said to  the defendant, "let's go up there." 
All three did. Ramsey again told them to  stop throwing rocks 
a t  him, and he was not afraid of any of them. The defendant 
said to Ramsey, "I can make you afraid of me." Ramsey smiled, 
and turned away. The defendant pushed Ramsey, who hit him 
in the mouth. The defendant then knocked Ramsey down, and 
got on top of him. Ramsey was lying on his stomach with the 
defendant straddle of him. The defendant held the knuckles of 
his hands in Ramsey's temples, and then hit Ramsey three licks 
behind his head with his right hand. Ertzberger said to the de- 
fendant, "let's go." The defendant got up, kicked Ramsey twice 
on the top of his head, called him a s. o. b., and then he and his 
two companions ran off. 

The testimony of Olin Rushton is substantially similar to that  
of James Ertzberger. Rushton testified that  just before the de- 
fendant assaulted Ramsey by pushing him, Ramsey said, "I'm 
not scared of nary one of you," and the defendant replied, "1'11 
teach you to be scared of me." 

About 10:45 p.m. on the same night William R. Caldwell, a 
policeman of the City of Gastonia, went to Bum's Corner in an- 
swer t o  a call for help from Victor Davis. He saw Ronnie Leon- 
ard Ramsey lying on his stomach in a ditch with his head to one 
side. The officer saw three bubbles come out of his mouth. The 
policeman examined him for a pulse, and found none. His body 
was carried to a hospital in an  ambulance. Ramsey never spoke 
in the officer's presence. 
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About 11:20 or 11:30 p.m. on this night Dr. Harry  Riddle, 
a n  admitted medical expert, saw Ronnie Leonard Ramsey a t  the 
Gaston Memorial Hospital. He examined him, and made some 
X-Rays of him. In  his opinion he was dead the first time he saw 
him. He had a small amount of blood in one nostril, a tiny scratch 
in that  nostril, a small amount of blood in the right ear, and a 
small scratch a t  the base of that  ear. In  the doctor's opinion his 
skull was not fractured, and he saw no sign that  Ramsey had 
been kicked with a shoe on the head. In  Dr. Riddle's opinion he 
saw no injury on Ramsey which would have been fatal. 

Dr. G. W. Belk, an  admitted medical expert, testified that  he 
examined Ronnie Leonard Ramsey on 22 October 1957 for an  
insurance company, and found him in good physical condition. 

On 4 November 1957 Dr. William B. Kingsley, an  admitted 
medical expert specializing in pathology, performed, in his 
words a "very meticulous and complete autopsy" of the dead 
body of Ronnie Leonard Ramsey. In response to a hypothetical 
question asked him by the Solicitor for the State, which ques- 
tion contained a full and fa i r  recital of all relevant and material 
facts already in evidence, and which was properly framed, as  to 
whether he had an opinion satisfactory to himself as to the 
cause of Ronnie Leonard Ramsey's death, Dr. Kingsley replied 
that  he did. He was then asked what was his opinion. Dr. Kings- 
ley replied as follows: "In my opinion, the severe exertion, the 
fear, and the anger which the -- - Ronnie Ramsep had dur- 
ing the fight caused his heart to stop beating and resulted in 
his death." Dr. Kingsley was then asked, that  if the jury should 
find the facts to be as  stated in the first hypothetical question, 
did he have a n  opinion as  to whether or not Ramsey's heart 
would have stopped beating had he not been subjected to that  
type of exertion, fear, anger and so forth. He replied that  he had 
a n  opinion. In reply to the question as to what his opinion was, 
he said:  "It would have, in my opinion, taken a situation like 
this, or  similar to this, to  have caused the circumstances which 
resulted in the cessation of heartbeat." This in substance is Dr. 
Kingsley's testimony on cross-examination : In his post-mortem 
examination of Ramsey's body he found no abnormalities about 
this boy's health and condition. However, his lungs were con- 
gested. In  his opinion there was no traumatic injury sufficient 
to cause death: no bone fractures and a few small skin lacera- 
tions. In  his opinion Ramsey's death was not a probable or nat- 
ural consequence, nor did his death result from blows struck by 
the defendant. It is a fact that  there is no affirmative finding 
that  you can make after  death to determine that  cessation of 
heartbeat was the cause of death, unless you a re  examining the 
person while dying. He reached his conclusion as  to the cause of 
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death of Ramsey by eliminating all other known causes of death. 
He had personally examined three deaths of this nature in the 
past ten years. Fear, exertion and anger are not the only causes, 
or motivating causes, for cessation of heartbeat. Death can re- 
sult from cessation of heartbeat where these things are not 
present. He did not know of his own knowledge, nor did he have 
any medical method for determining, that Ramsey suffered from 
fear, fright, anger or exertion on this occasion. He was then 
asked this question by defendant's counsel : "Doctor, if there 
is no absolute, positive scientific or medical method for determin- 
ing that the cause of death is cessation of heartbeat, how can you 
be so sure that such was the cause of death?" The doctor an- 
swered: "Because my very meticulous and complete autopsy 
revealed no other cause of death." The doctor further testified: 
"I do not contend that science and medicine know all causes of 
death a t  the present time. I do not eliminate the possibility of 
unknown causes of cessation of heartbeat, or other unknown 
causes of death. In view of the fact that my findings in this 
cause of death are negative, there is :i possibility of error in it." 
On redirect examination the doctor testified that, in his opinion, 
the congestion in Ramsey's lungs found in his examination oc- 
curred a t  the time of his death. 

The father of Ramsey testified that he did not know of any 
illness or sickness of his son prior to his death, nor did he 
know of any physical disability of his son. He saw his son's 
dead body that night a t  the hospital. He had some blood in 
both nostrils, a little blood in one ear, and seemed to have a 
bruise on the left side of his face. 

The defendant has six assignments of error as to the admis- 
sion of evidence, all relating to the testimony of Dr. William B. 
Kingsley. The doctor was asked two hypothetical questions. In 
reply to each hypothetical question he said that he had an 
opinion satisfactory to himself, and then he was asked what 
that opinion was. Four of defendant's assignments of error re- 
late to these two questions: first to the hypothetical questions, 
and then to the questions as to what his opinion was. A fifth 
assignment of error is to the failure of the court to strike out 
one of his answers to one of these questions as to what his 
opinion was. A sixth assignment of error is to this question 
asked the doctor by the Solicitor for the State on redirect ex- 
amination: "Doctor Kingsley, were you able to find anything in 
the caseRonn ie  Ramsey's case that in your opinion caused the 
cessation of heartbeat other than the fear, fright, exertion and 
excitement?" Over the defendant's objection and exception, 
the witness was permitted to answer, and said, "I was not.', 
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Dr. Kingsley was a n  admitted medical expert specializing in 
pathology. He testified as an  expert witness on the assumption 
that  the jury would find the facts to be as set forth in the hypo- 
thetical questions, and also as to  ~na t te r s  within his direct, per- 
sonal knowledge learned by his "very meticulous and complete 
autopsy" of the dead body of Ronnie Ramsey. 

It seems that  a jury could draw a reasonable inference from 
the evidence as to the fight between Ramsey and the defendant, 
and all the facts in evidence in respect to the fight, that  Ramsey 
had fear and anger, and engaged in severe exertion during the  
fight. Even though Ramsey said before the fight to the defend- 
an t  and his two companions, "I'm not scared of nary one of you," 
that  does not necessarily mean that  he had no fear  after the 
defendant knocked him down, and was straddle of him, and 
beating him. 

We held in S. v. S~noak,  213 N.C. 79, 195 S.E. 72, that  a med- 
ical expert is competent to testify upon proper hypothetical 
questions as to the cause of death. 

In  S. v. Mays, 225 N.C. 486, 35 S.E. 2d 494, which was a pros- 
ecution for murder, Dr. J. F. Foster examined the body of the 
deceased and being asked his opinion as to the cause of death he 
replied, "My opinion is that she died from suffocation from the 
dress being crammed over her air passages." The Court said: 
"Foundation was laid for the question which elicited this re- 
sponse. Expert testimony as to  the cause of death was compe- 
tent. Frequently i t  is the only available means of proving that  
fact. The question was proper and there was no objection to the 
answer or motion to strike the part thereof which undertook to 
give the means used. Defendant waived any grounds for objec- 
tion to so much of the answer as may not be responsive to the 
question." 

This Court said in S. v. Bowman, 78 N.C. 509: An expert's 
"evidence is competent only when founded on facts within the 
personal knowledge and observation of the expert, or upon the 
hypothesis of the finding of the jury." See also Sumnzerlin v. 
R. R., 133 N.C. 550, 45 S.E. 898. 

Even if i t  be conceded that  Dr. Kingsley's answers to the 
hypothetical questions were incompetent for the reason that he 
drew an inference from the assumed facts that  Ramsey had fear 
and anger and used severe exertion during the fight with the de- 
fendant, yet the admission of such evidence would seem to be 
harmless, because Dr. Kingsley testified that  in his opinion, 
based on facts within his own personal knowledge disclosed by 
his "very meticulous and complete autopsy" of the dead body of 
Ramsey, his death was caused by a cessation of heartbeat caused 
by fear, anger and severe exertion during the fight. It was 
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proper fo r  the doctor to  give his opinion as  to the cause of death 
from the autopsy he performed, and, as  in the May Case, there 
was no objection to the answer given by the doctor a s  to his  
opinion of the cause of death based on his autopsy, or motion 
to strike the par t  thereof as  to fear,  anger and severe exertion. 

Dr. Kingsley's testimony as  to his opinion of the cause of 
death based on his autopsy related to matters requiring expert 
knowledge in the medical field about which a person of ordinary 
experience would not be capable of forming a satisfactory con- 
clusion unaided by expert testimony from one learned in the 
medical field. All defendant's assignments of error as t o  the 
admission of evidence, and as to the failure to strike out a n  
answer of Dr. Kingsley to a hypothetical question, are  over- 
ruled. 

Defendant's assignment of error as to the rejection of evi- 
dence-which is number six in the Record-is taken as aban- 
doned for  the reason that  it is not set out in his brief. Rule 28, 
Rules of Practice in the Supreme Court, 221 N.C. 563; Beasley 
v. McLamb, 247 N.C. 179, 100 S.E. 2d 387. Further, the excep- 
tion to the refusal of the court to permit Dr. Kingsley to answer 
the question asked by defendant's counsel on cross-examination 
cannot be sustained, for the reason that  the Record fails to show 
what Dr. Kingsley would have testified, if permitted to answer. 
S. I ? .  Poolos, 241 N.C. 382, 85 S.E. 2d 342. 

Defendant's assignment of error to the denial by the court of 
his motion for judgment of nonsuit challenges the sufficiency of 
the evidence to carry the case to the jury. 

In Snowden 1 % .  State, 133 Md. 624, 106 A. 5, a conviction for  
homicide was upheld where the medical testimony was to the 
effect that  the victim, a woman, had died of shock as  the result 
of the injuries inflicted on her by the defendant's assault. These 
wounds consisted of various surface scratches and lacerations, 
in addition to a blow on the forehead and some evidence of 
strangulation. 

In  F i s h e ~  T .  State, 148 Tex. Crim. 133, 185 S.W. 2d 567, a 
murder conviction was sustained, where the defendant had shot 
the victim, although the state's medical testimony was to the 
effect that  the slight wounds in the neck, which were the only in- 
juries to the victim, had not gone deep enough to produce death, 
and that  the victim might have died from shock. 

In  Bawon Y. State, 29 Ala. App. 137, 193 So. 190, one of the 
medical witnesses testified that  the knife wounds inflicted by the 
defendant on the victim would not hare  produced death, but the 
fight and the stabbing had produced shock, and in the witness's 
opinion the death was due either to the shock or heart  trouble. 
The murder conviction was upheld, since in either case the de- 
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fendant was responsible for the death, and i t  made no difference 
whether the death had resulted from the cutting of a vital vein 
or  organ, or from shock superinduced by the wound and the 
fight, or from other natural causes set in motion by the defend- 
ant's wrongful act. 

In Cox 21. People, 80 N.Y. 500, the Court said: "It was not 
necessary in order to convict the prisoner tha t  i t  should appear 
that  his actual personal violence was the sole and immediate 
cause of the death of the deceased. If this violence so excited 
the terror of the deceased that  she died from the fright, and she 
would not have died except for the assault, then the prisoner's 
act was in law the cause of her death." 

This Court said in S. 21. Minton, 234 N.C. 716, 68 S.E. 2d 
844: ". . . the act of the accused need not be the immediate 
cause of the death. He is legally accountable if the direct cause 
is the natural result of his criminal act." 

I t  seems to  be the general rule, certainly in the modern de- 
cisions, that  where the fatal shock or fr ight  was directly caused 
by an unlawful battery committed by the defendant upon the 
victim inflicting injuries, which in and of themselves would not 
or might not have produced death, tha t  the defendant is guilty 
of criminal homicide. Anno. 47 A.L.R. 2d p. 1072, et seq., en- 
titled "Homicide by Fright or Shock"; Anno. Ann. Cases 1912A 
p. 142, e t  seq., entitled "Causing Death by Fright  as Homicide"; 
Anno. 16 L.R.A. (N.S.) p. 327, et seq., entitled "Is One Causing 
Fright  by Unlawful Act Guilty of Homicide because Death Fol- 
lows Fright?"; 40 C.J.S., Homicide, pp. 852-853. 

This Court said in S. e. Hovis, 233 N.C. 359, 64 S.E. 2d 564: 
"Involuntary manslaughter has been defined to be, 'where death 
results unintentionally, so f a r  as the defendant is concerned, 
from an unlawful act on his part  not amounting to a felony, or 
from a lawful act negligently done.' " 

All the evidence shows that  the defendant was the aggressor, 
that  he unlawfully and violently assaulted Ronnie Ramsey, and 
that  Ronnie Ramsey was dead a short time after the assault. 
Although the State offered the evidence of Dr. Harry Riddle 
that  he saw no injury upon Ramsey's body which would have 
been fatal, yet i t  offered the testimony of Dr. William B. Kings- 
ley, who performed a "very meticulous and complete autopsy" 
of Ramsey's dead body, that  in his opinion the cause of Ram- 
sey's death was a cessation of heartbeat. The jury could draw a 
permissible and reasonable inference from the evidence tha t  
Ramsey's death resulted not from the injuries themselves in- 
flicted upon him in the unlawful battery, but from a cessation of 
heartbeat directly caused by shock or fr ight  or exertion, by 
reason of the defendant's violent and unjustifiable assault and 
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battery upon him, and that Ramsey would not have died but for 
the defendant's unlawful assault and battery upon him. The 
State's evidence was sufficient to carry the case to the jury for i t  
to say how it was. The motion for judgment of nonsuit was 
properly overruled. 

No error. 

RANLO S U P P L Y  COMPANY v. 
HENRY L. CLARK A N D  WIFE, NANCY CLARK. 

(Filed 5 March, 1958.) 

1. Laborers' and Materialmen's Liens 8 2-- 
Where plaintiff's evidence establishc~s t h a t  the contractor agreed 

with the owner or his agent to  construct a house for  a fixed sum, and 
t h a t  plaintiff furnished materials for  the construction of the house in  
dealings solely with the contractor, plaintiff may not assert a lien 
under G.S. 44-1, since such lien must be based upon a contract be- 
tween the  parties establishing the relationship of debtor and creditor. 

2. Same: Quaisi-Contracts 8 1- 
Where there is a n  express contract between the owner and contractor 

for the construction of a house a t  a fixed price as  a turnkey job, there 
can be no implied contract between the owner and a person furnish- 
ing material for  the construction of the house under a n  agreement 
solely with the contractor, since there can be no implied contract where 
there is  a n  express contract between the parties in reference to the 
subject matter.  

3. Laborers' and Materialmen's Liens 8 3- 
Where a party seeks to  enforce a lien under G.S. 44-1, he is estopped 

from asserting any lien a s  a sub-contractor under G.S. 44-6, 44-8 
and 44-9. 

4. Laborers' and Materialmen's Liens § 5- 

Where a materialman makes no demand on the owner for  payment 
prior to payment by the owner to the contractor of the full amount 
due the contractor, such materialman cannot assert a lien under 
G.S. 44-6. 

5. Laborers' and Materialmen's Liens 5 2- 
Where a house is constructed under a contract for  a turnkey job 

a t  fixed price, the  f a c t  t h a t  a check from the loan company is  made 
payable to the owner, contractor and material furnisher, and endorsed 
by the owner and contractor to  the material furnisher, is insufficient 
alone to establish a contract between the owner and the material 
furnisher. 

APPEAL by plaintiff from Huskins, J., October Term I957 of 
GASTON. 
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This is a civil action to establish a materialmen's lien on a 
house and the land upon which i t  was constructed. 

The plaintiff alleges in its complaint that on or about the 20th 
day of December 1954 the defendants entered into a contract 
with the plaintiff whereby the plaintiff was to furnish certain 
building materials to be used in the construction of a building 
upon a 4-acre tract of land belonging to the defendants. That 
plaintiff furnished such materials for  which the defendants 
agreed to pay the sum of $2,186.54, as per itemized statement 
attached as an exhibit to the complaint. That such materials 
were furnished to the defendants between 20 December 1954 and 
15 February 1955. It is further alleged that there is now due the 
plaintiff by the defendants the sum of $1,186.54, with interest 
from 15 February 1955 until paid. 

The defendants denied the material allegations of the com- 
plaint and for a further answer and defense allege that Floyd 
Clark, a son of the defendants, contracted with one John F. 
Smith, a contractor, to build a dwelling house on the land de- 
scribed in the complaint. The terms of the contract were that 
the contractor was to furnish all labor and materials used in 
the construction of said house, and for which Floyd Clark 
agreed to pay the sum of $5,500. Payments were to be made 
when the house reached certain stages of completion. That prior 
to the completion of said contract, Smith abandoned the con- 
tract and the house remains uncompleted; that to complete the 
house would require approximately $1,500. 

The plaintiff's evidence tends to establish these facts: John I?. 
Smith made a contract with Floyd Clark to construct a house 
on the land described in the complaint, which land was owned 
by the defendants as tenants by the entirety. Smith agreed to 
obtain the materials, furnish the labor, and complete the house 
for the sum of $5,500. The original contract called for asbestos 
siding which was changed to brick veneer by Floyd Clark after 
the house was under construction. The materials in question 
were delivered and used by Smith in the construction of the 
house. Smith never talked with the defendants about the con- 
struction of the house; his contract was with Floyd Clark. 
Neither did these defendants nor Floyd Clark order any mate- 
rials from the plaintiff, nor did they have any agreement with 
the plaintiff with respect thereto. Neither did these defendants 
nor Floyd Clark designate from whom the contractor should 
purchase the materials to be used in the construction of the 
house, and the materials were ordered either by Mr. Smith, the 
contractor, or by one of his employees. According to the testi- 
mony of Floyd Clark, who was offered as a witness by plaintiff, 
the house was not finished by the contractor. I t  lacked the 
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mantel, screens were not installed, the basement was not 
finished, the heating plant was not put in, and numerous other 
small things left uncompleted. 

The defendants did execute a deed of t rus t  on the 4-acre tract  
of land on which they live, and on which the Floyd Clark house 
was constructed, to secure a loan from the Home Building and 
Loan Association of Kings Mountain, North Carolina, to finance 
the construction of the Floyd Clark house. It was stipulated that  
notice of the lien was filed by the plaintiff in the  office of the 
Clerk of the Superior Court of Gaston County on 12 August 
1955, together with a list of the materials, and duly recorded in 
Lien Book 4, page 270. 

At  the close of plaintiff's evidence the defendants moved for  
judgment as of nonsuit and the motion was sustained. Plaintiff 
appeals, assigning error. 

Berlin H. Carpenter, Jr.,  and Whitener & Mitchem for  plain- 
tiff appellant. 

Carpenter & Webb, and John G .  Golding fo r  defendants ap- 
pellee. 

DENNY, J. The plaintiff contends that  under the facts and 
circumstances revealed on this record, i t  has an  implied contract 
with the defendants to  pay for the materials i t  furnished to  
Smith to  build the Floyd Clark house on the premises of the 
defendants. 

I t  would seem that  the judgment entered below must be sus- 
tained for several reasons. 

The evidence, in our opinion, is insufficient to support the  
plaintiff's contention that  it has an implied contract with the 
defendants to pay for  the materials furnished by i t  for the 
construction of the house in question. I t  is clear from the evi- 
dence that  the plaintiff never entered into any agreement with 
these defendants to pay for  the materials furnished or discussed 
the subject with them until after  the materials were purchased 
by Smith and used by him in the construction of the house. 

In the case of Air Conditioning Co. v. Douglass, 241 N.C. 170, 
84 S.E. 2d 828, this Court, speaking through Parker, J., said: 
"A laborers' and materialmen's lien arises out of the relation- 
ship of debtor and creditor, and i t  is for the debt that  the lien 
is created by statute. Without a contract the lien does not exist. 
Brown v. Ward, 221 N.C. 344, 20 S.E. 2d 324. I n  tha t  case i t  is 
said: 'Mere knowledge that  work is being done or material fur- 
nished on one's property does not enable the person furnishing 
the labor or material to obtain a lien.' " Boykin v. Logan, 203 
N.C. 196, 165 S.E. 680; Honeycutt v. KeniZworth Development 
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Co., 199 N.C. 373, 154 S.E. 628; Foundry Co. v. Aluminum Co., 
172 N.C. 704, 90 S.E. 923; Weathers v. Cox, 159 N.C. 575,76 S.E. 
7 ;  Boone v. Chatfield, 118 N.C. 916, 24 S.E. 745; Wilkie v. Bray, 
71 N.C. 205. 

The evidence unequivocally establishes the fact that  there was 
a contract between John F. Smith and Floyd Clark whereby 
Smith was to furnish the labor and materials necessary to  con- 
struct the house for a fixed sum. The plaintiff's evidence clearly 
establishes this fact. Moreover, whatever contract was made 
with the plaintiff with respect to the purchase of these mate- 
rials was made with Smith and not with the owners of the 
property. 

This Court, in the case of Manufacturing Co. v. Andrews, 165 
N.C. 285, 81 S.E. 418, Ann. Cas. 1916A, 763, said: "* * * i t  is 
a well recognized principle that  there can be no implied contract 
where there is an  express contract between the parties in refer- 
ence to  the same subject-matter." Lccwrence v. Hester, 93 
N.C. 79. 

Here the plaintiff alleges a contractual relationship with the 
defendants in both the lien notice and in its complaint, and 
seeks to enforce its alleged lien pursuant to the provisions of 
G.S. 44-1. Such being the case, the plaintiff would be estopped 
from asserting any lien as a sub-contractor pursuant t o  the pro- 
visions of G.S. 44-6, G.S. 44-8, and G.S. 44-9. Economy Pumps, 
Znc. v. Woolworth Co., 220 N.C. 499, 17 S.E. 2d 639; Lumber Co. 
v. Perry, 212 N.C. 713, 194 S.E. 475. Moreover, there is  no evi- 
dence in this record to the effect that  plaintiff made any demand 
on these defendants for payment of the balance now claimed 
to be due and unpaid, until after the original contract price for 
the house had been paid t o  the contractor out of funds provided 
by these defendants through a loan secured by a deed of trust 
on the premises involved. Building Supplies Co. v. Hospital Co., 
176 N.C. 87, 97 S.E. 146; Foundw Co. v. Aluminum Co., supra; 
Lumber Co. v. Hotel, 109 N.C. 658, 14 S.E. 35. 

Furthermore, the fact that  the Building and Loan Associa- 
tion, which made the loan to finance the  construction of the 
house, issued one of its vouchers payable to Henry Clark, J. F. 
Smith, and the plaintiff, in the sum of $1,000, on 7 January 1955, 
which voucher was endorsed by Henry Clark and J. F. Smith 
and delivered to  the plaintiff, is not sufficient to establish a con- 
tract between these defendants and the plaintiff where the 
building was being constructed by one of the payees under 
a contract for a turnkey job a t  a fixed price. 

I n  our opinion, the ruling of the court below should be up- 
held, and i t  is so ordered. 

Affirmed. 
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Abandonment - Of wife a6 ground 
for divorce, Pruett a. Pruett,  13. 

Abandonment of Property - Mineral 
interests, Cordell v. Sand Co., 688. 

Abatement - Failure to  make plea 
in abatement before verdict waives 
irregularity in issuance of warrent, 
S. v .  Johnson, 240. 

Abatement and Revival - Negligent 
injuries not causing death. Inman 
v. Meares, 661; actions relating to 
realty, Everett v. Yopp, 38. 

Abuse of Process - See Process. 
Accidental Means - As used in in- 

surance policy, Fallins v. Insurance 
Co., 72; Allred v. Ins. Co., 105. 

Accord and Satisfaction - Bizzell v. 
Bizzell, 590. 

Accounting - Plea of accord and 
satisfaction a s  bar to action for 
accounting, Bizzell v. BizzeZt, 590. 

Actions - Death of party and substi- 
tution of personal representative, 
Everett v. Yopp, 38 ; to test validity 
of taxing statute, Duke v. Shaw, 
Commissioner of Revenue, 236 ; for 
waste, Parrish v. Parrish, 584. 

Administration - See Executors and 
Administrators. 

Administrative Law - Review, Duke 
v. Shaw, 236. 

Admissions - Testimony of admis- 
sion by defendant is competent, S. v. 
Mowe, 368 ; under circumstances, 
admission of defendant tha t  he  
was driving too fast  held not a n  
admission of unlawful speed, 8. v. 
Tingen, 384 ; in pleadings, Moore v. 
Humphrey, 423. 

Adultry - Where wife defends in 
good faith, she is entitled to alimony 
pendente lite, notwithstanding ab- 
sence of cross-action, Branon v. 
Branon, 77. 

Adverse Possession - Among tenants 
in common, Johnson v. dlcLamb, 
534; color of title, Johnson v. Mc- 
Lamb, 534. 

Advisory Opinion - Declaratory 
Judgment Act does not authorize, 
Greensboro v. Wall, 516. 

Agency - See Principal and Agent. 
Alimony - See Divorce and Alimony. 
Allegata - Variance between allega- 

tion and proof, Bmith v. Winston- 
Balem, 349; Ins. Co. v. ffae Co., 471 ; 
Poultry Co. v. Equipment Co., 570. 

Amendment - Warrant  may not be 
amended upon appeal to superior 
court, 8. v. Cofielrl, 185 ; 8. v. Moore, 
368; to pleadings, Litaker v. Boat, 
298 ; complaint cannot be amended 
upon inquiry to charge additional 
damages without opportunity to 
defendant to contest the amount, 
Pruitt  v. Taylor, 380. 

Ancillary Administrator - I n  r e  Will 
of Brauff, 92. 

Anticipation of Negligence - Party is 
not required to anticipate negli- 
gence, Simmons v. Rogers, 340. 

Appeal and Error  - Appeal in crimi- 
nal cases see Criminal Law ; review 
in habeas corpus proceedings see 
Habeas Corpus ; appeal and review 
in contempt proceedings see Con- 
tempt of Court; nature and grounds 
of appellate jurisdiction, Greensboro 
v. V7all, 516 ; Adams v. College, 648 ; 
Finance Co. v.  Simmons, 724; Bi- 
vens v. R. R., 711 ; supervisory juris- 
diction of Supreme Court, I n  r e  
Renfrow, 55 ; A d a m  a. College, 648 ; 
judgments appealable, Tucker v. 
Hzghway Com., 171; Hooka v. Flow- 
ers, 558; Bizzell v. BizzeZZ, 590; 
death and substitution of parties, 
Simmons v. Rogers, 340 ; moot ques- 
tions and advisory opinions, Greens- 
boro v. Wall, 516; Edwards v. Jen- 
kills, 565; demurrers in  Supreme 
Court, Bailey v. McGill, 286 ; Stamey 
v. JIembership Corp., 640; Adams 
v. C'ollege, 648; appeal entry, Ay- 
cock v. Richardson., 233 ; jurisdic- 
tion of lower court after appeal, 
Bixxell v. Bixxell, 590 ; certiorari, 
Clark v. Preiqht Carriers, 705; ob- 
jections, exceptions and assign- 
ments of error, Beasley v.  McLamb, 
179; Fallins v. Ins. Co., 72; Looka- 
bill v.  Reyan, 199; Hodgin v. Im- 
plement Co., 558; Raleigh v. Mo- 
rand, 363; Amusement Co. v. Tar- 
kington, 444; Andrew8 v. Lovejoy, 
554 ; Clark v. Freight Carriers, 706 ; 
Pruett v. Pruett, 13; Hayes v. Bon 
Marche, 124; record, Moore v. 
Humphrey, 423; briefs, Beasley v. 
McLamb, 179; Speights v. Carro- 
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way,, 220 ; Frazier v. Gas Co., 256 ; 
burden o f  showing error, Litaker v .  
Bost, 298 ; Bizxell v. Bizzell, 590; 
harmless and prejudicial error, 
Loolcabill v. Regan, 199; Inman v. 
Meares, 681; Beasley v. McLamb, 
179; Litaker v. Bost, 298; Solon 
Lodge v. Ionic Lodge, 310: review 
o f  findings or of  judgments on 
findings, Pruett v. Pruett, 13 ; 
Pruitt v. Taylor, 380; Tucker V. 
Highway Com., 171; In re Gibbons, 
273 ; Davis v. Construction Co., 332 ; 
Raleigh v. Morand, 363 ; Jackson v. 
McCoury, 502; I n  re Bane, 562; 
Bizzell v. Bizxell, 590; Harrill V .  
Taylor, 748; review o f  injunction 
proceedings, Aircraft Co. v. Union, 
620; review o f  judgments on mo- 
tions to nonsuit, Durham v. Truck- 
ing Co., 204; Frazier v. Gas Co., 
256 ;Bell v. Simmons, 488; remand, 
Morganton v. Bourbonnais Co., 666. 

Appearance - Lumber Co. v. West ,  
699. 

Arrest - O f  defendant i n  regular 
use o f  process in  civil action can- 
not be made basis o f  counterclaim 
for abuse o f  process, Edwards v. 
Jenkins, 565; right o f  officer to 
arrest without warrant, Perry v. 
Gibson, 212; right to bail, I n  re 
Renfrow, 55. 

Arrest o f  Judgment - S. v. Banks, 
745; Supreme Court will arrest 
judgment ex mero motu where in- 
dictment is fatally defective, S. v. 
Jordan, 253 ; S. v. Helms, 740. 

Arson - S. v. Banks, 745. 
Assault and Battery - Civil assault, 

Edzcards v. Jenkins, 565 ; criminal 
prosecutions, S. v. Muscat, 266. 

Assignments - Of leased premises 
does not relieve lessee o f  liability 
for rent, Williams v. King, 581 ; 
right of assignee, Amusement Co. v. 
Tarkington, 444. 

Bssignments o f  Error - Broadside 
exceptions to findings of  fact, Pruett 
v. Pruett, 13; assignments o f  error 
must be supported by exceptions, 
Beasley v. McLamb, 179; exception 
to  signing o f  judgment, Raleigh v. 
Morand, 363; Amzlsement Co. v .  
Tarkington, 444; Andrews v. Love- 
joy, 554; exceptions and assign- 
ments of  error not discussed in the 
brief deemed abandoned, Beasley v. 

McLamb, 179; Speights v. Cawa- 
way, 220; 8. v. Bunton, 510; 8. a. 
Knight, 754. 

Associations - Solon Lodge v. Ionic 
Lodge, 310. 

Assumption o f  Risk - Does not ob- 
tain when there i s  no contractural 
relationship between the parties, 
Clark v. Freight Carriers, 705. 

Attorney and Client - Authority o f  
attorney, Bailey v. McGill, 286. 

Automobiles - Insured's death re- 
sulting from voluntarily lying in 
middle o f  highway does not result 
from accidental means, Allred v. In- 
surance Go., 105; local act regulat- 
ing professional racing held void, 
Speedway, Inc. v. Clayton. 528; act- 
ion for injuries resulting from 
failure to properly repair vehicle, 
Poultry Co. v. Equipment Co., 570; 
adjudication that party was not 
guilty of  actionable negligence is 
res judicata, Jenkina v. Fowler, 
111 ; liability of  railroad company 
for accidents at grade crossing, 
Faircloth v. R .  R., 190; service of  
summons on nonresident automo- 
bile, owner, Franks v. Jenkins, 586 ; 
driving without license, S. v. Wood, 
125; S. v. Moore, 368; safety sta- 
tutes and ordinances in general, 
Arnett v. Yeago, 356; Stegall v. 
Sledge, 718; turning and turning 
signals, Simmons v. Rogers, 340; 
stopping, parking, signals and lights, 
Arnett v. Yeago, 356; skidding, 
Durham v. Trucking Co., 204; Wise 
v. Lodge, 250; Jackson v. McCoury, 
502 ; passing vehicles traveling in 
same direction, Simmons v. Rogers, 
340 ; intersections, Jackson v. Mc- 
Coury, 502 ; sudden emergencies, 
Simmons v. Rogers, 340; defect in  
vehicle, Webster v. Webster, 588; 
protruding objects, Epting v. Stew- 
art, 268 ; speed, Wise  v. Lodge, 250 ; 
pedestrians, Barnes v. Horney, 495 ; 
Hodgin v. Implement Co., 578; chil- 
dren, Arnett v. Yeago, 356; pre- 
sumptions, Barnes v. Harney, 495; 
testimony o f  transaction with de- 
c ~ d e n t ,  Stegall v.  Sledge, 718; 
opinion evidence o f  speed, Looka- 
bill v. Regan, 199; admissions, 8. 
v. Tingen, 384; sufficiency o f  evi- 
dence and nonsuit, Stegall v. 
Sledge, 718 ; Jackson v. Brown, 502 ; 
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Hunter v. Fisher, 226; Simmons v. 
Rogers, 340; Durham v. Trucking 
Co., 204 ; Wise v. Lodge, 250 ; identi- 
ty of driver, Parker v. Wilson, 47; 
Stegall v. Sledge, 718; contribu- 
tory negligence, W i h o n  v. Webster, 
393; Simmons v. Rogers, 340; 
Edena v. Freight Lines, 391; Jack- 
son v. McCoury, 502 ; Bumgarner v. 
R.R., 374 ; last clear chance, Barnes 
v. Homey,  495; E d m  v. Freight 
Carriers, 391; instructions, Locka- 
bill v. Regan, 199; Pzcgh v. Smith, 
264 ; liability of driver to passenger, 
Bumgarner v. R.R., 374; Hannah 
v. House, 573 ; Litaker v. Bost, 298 ; 
liability of owner for driver's negli- 
gence, Williams v, Mickens, 262; 
Litaker v. Bost, 298; Clarlc v. 
Freight Carriers, 705; family pur- 
pose doctrine, Bumgarner v. R.R., 
374; homicide, S. v. Tingen, 384; 
reckless driving, S. v. Moore, 368; 
drunken driving, S. v. Flinchem, 
118; S. v. Collins 244 ; S. v. Wood, 
125 ; S. v. Bridgere, 267 ; S. v. Tin- 
gen, 384 ; S. v. Lee, 230. 

Bar  - Plea of accord and satisfaction 
a s  bar  to action for accounting, 
Bizzell v. Bizzell, 590. 

Bill of Particulars - Cannot supply 
essential averment of indictment, 
S. v. Helms, 740. 

Bills and Notes - Parties, Darden 
v. Boyette, 26; fraud in the factum, 
Finance Co. .v. Simmons, 724. 

Bloodtest - As establishing intoxi- 
cation, S. v. Collins, 244. 

Bodily Disfigurement - Compensa- 
tion for, Davis, v. Construction Co., 
332. 

Boundaries - Harrill v. Taylor, 748. 
"Breaking" - Within meaning of 
first degree burglary, S. v. UcAfee ,  
98. 

Bridges - Proceeding under Tort 
Claims Acts for injury when ' c a r  
struck obstructions on each side of 
bridge, Tucker 2;. Highway Cont- 
mission, 171. 

Briefs - Exceptions and assignments 
of error not discussed in the brief 
deemed abandoned, Beasley v. Mc-  
Lamb, 179; Bpeights v. Carraway, 
220; S. v. Bunton,, 510; S. v. Knight, 
754. 

Broadside Exceptions - To findings 

of fact, Pruett v. Pruett, 13;  except- 
ion to refusal to strike designated 
paragraph of pleading is broadside, 
Hayes v. Bon Marche, 124. 

Burden of Showing Error - Litaker 
v. Bost, 298; Bixzell v. Bixzelb, 590. 

Burglary - S. v. McAfee, 98;  8. v. 
Ballenger, 260. 

Cancellation and Rescission of In- 
struments - Childreas a. Trading 
Post, 150. 

Carriers - Accidents a t  crossings 
see Railroads; loading, Clark v. 
Carriers, 705. 

Certiorari - Supreme Court in sound 
discretion may treat  appeal in  
habeas corpus proceeding as  peti- 
tion for certiorari, I n  re  R m f r o w ,  
55. 

Character Evidence - Charge on, S. 
v. Bunton, 510. 

Charge - See Instructions. 
Charities - Suit to enjoin merger of 

denominational colleges, Adam8 v. 
College, 648. 

Chattel Mortgages and Conditional 
Sales - Liens and priorities, 
Finance Co. v. Thompson, 143. 

Chattel Real - Leasehold estate is, 
Cordell v. Sand Co., 688. 

Checks - Remedy of seller upon dis- 
honor of checks given in payment 
of cash sale, Carrozo v. Weston, 735. 

Cheniical Spray - Action against 
railroad for damages from negli- 
gent spraying of right of way, 
Rivens v. R. R., 711. 

Children - See Infants ; three-year- 
old child is incapable of contribu- 
tory negligence, Arnett v. Yeago, 
366; child under 7 years of age is 
incapable of contributory negli- 
gence, Walston v. Greene, 693. 

Circumstantial Evidence - As to 
which occupant of car was driver, 
Parker v. Wilson, 47; Stegall v. 
Slcsdge, 718; negligence may be 
proved by, Brazier v. Gas Company, 
266 ; circumstantial evidence of 
guilt of burglary and larceny, S. 1;. 

Ballenger, 260. 
Cities - See Municipal Corporations. 
Civil Term - Motion in criminal 

case for new trial for newly dis- 
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covered evidence cannot be  heard a t  
civil term, In r e  R e n f n w ,  55. 

Claim and Delivery - Moore 2j. 

Humphrey, 423. 
Clerks of Court  - Clerk may revoke 

ancillary let ters upon representa- 
tive's refusal  to  appoint process 
agent, In r e  Will of Brauff,  92;  
conlmi tn~ent  of insane person, see 
Insane  Persons. 

Colleges - Merger of denomination- 
a l  colleges. Adama 2;. College, 648. 

Color of Tit le - See Adverse Pos- 
session. 

Commissioner of Revenue - ddmin-  
istrative interpretation of t ax  
s t a tu t e  cannot be challenged by di- 
rect action, n u k c  v. Shaw,  Com- 
ntinxioncr of Revenue, 236. 

Comn~issioners '  Deeds - In  t ax  fore- 
(.losure against  one tenant in com- 
mon is color of title against  co- 
tenants,  .Jo?rnson v.  McLamb, 534. 

Conlpensation Act - See Master and  
Serrant .  

Conlpromise and  Settlement - Agree- 
ment to accept something o ther  than 
tha t  to which plaintiff is  entitled, 
see Accord a n d  Satisfaction ; agree- 
ment must be  settlement of entire 
controversy to  b a r  action, Hoffman 
o. Mozelcy, 121. 

Conclusions - Tmtimony held not 
mere deductive col~clusion of wit- 
ness, Lnokabill v. Regan, 1%. 

Conditional Sales - See Chattel  
Mortgages and  Conditional Sales. 

Consideration - Sufficient to  sup- 
port  a r ro rd  and  satisfaction, Ri:- 
:fll v .  Hi==~l l ,  590. 

Conspiracy - Civil conspiracy, 
Financp Po.  v .  Rimmrm~.  724; crimi- 
nal  conspiracy, 19. v. Mal/nard, 462. 

Constitutional Law - Supremacy of 
Federal  Constitution, Aircraft  Co. 
r .  f7nion, 620; persons entitled to  
raise question of constitutionality 
and  waiver. Greensboro v.  Wall, 
.516; Hpcullray 2.. C l a ~ t o n ,  528; 
delegation of legislative power, 
Davis n. Coltatruction Go., &32 ; pub- 
lic policy is  f o r  General Assembly, 
Pa rke r  1;. Davis, 4'7; police power, 
Candler o. Aaheoille. 398: racial  
discrinlination. 8. c. Clvbnrn, 4;i; 
right to  m l r i t y  in propert.r. Hooke 

I.. F l o l r o s .  5 5 8 :  due process, Prriitl 
I.. Tajjlor, 378 ; in ters ta te  commerce. 
Airwaf t  Co. 2;. I-nion, 620 ; cruel 
and unusual punishment, S. v .  Lcc, 
230: reassignment of pupils to 
cchools. In re  Appliratlon f o r  Re- 
clxuicjnm~nt, 413 : right of General 
Asemhly  to  pass special or local 
actq, see S t a t u t r s ;  municipal char t -  
e r  may be i in~ended by special act ,  
('n1rt1lc.r c Auhca~lle,  308; there is 
no contract  between the  S t a t e  and  
the p ~ ~ b l i r  preclnding change of 
11111nic ipnl c l ~ a r t e r .  Cnndlcr z. S s h e -  
r111e, XDP 

(:c~~lstrnction C o n t ~ a c t s  - Contract  
f o r  c.onstrnc.tion of dwelling, Chil- 
rll.c,xx t.. Trndiil!/ Poxt, 1.70. 

( 'onstrnc-tire T rus t  - Ifoffma)! o. 
Mo: t:Ic,!/, 121, 

( ' on t rn~p t  of Court  - Snl i t l~  2;. Smith,  
223; 1l7ood Ti11.11irl!j Co. v .  lI~iy(/irls, 
11.7. 

Contentious - Objection to stnteulent 
of c~mtent ions  u ~ n s t  be 111at1e in ap t  
tiine, Reaulc!/ v.  JfcLanlb. 179; 6 .  c. 
.lloor.c. 388 : expression of opinion 
on ~ v i t f i w c ~  in s ta t ing  contentions, 
1,ookobill r .  Rc!jnn, 199; R. 2:. .l[n!/- 
11ar11, 4@2. 

Contracts - Contract  for  constrnc- 
tion of dwelling, Clr i l r l r c . ~ ~  a. Tr~citl- 
ill!/ P08t, 7.70. 

( ' o ~ ~ t r a c t s  - Agreement, Scott 1;. 

J'oppc.. 67 ; consideration, Scott z;. 
F'oppc', 67 : contracts l i ~ r ~ i t i n g  liahili- 
ty for negligence, Snl,itlr v. Winston- 
S117(,tn. 3-43 : eonstmction,  Rarlram c. 
I)(rvcnport, .Ti5 ; Clr iltlresx 2:. Trnd- 
ill!/ I'ont. 1.70 : n~odification.  ('11 il- 
rlrcT.v* c. Trudi11!/ Poxt. 1.50: for  pur-  
c.l~ase and  sale of realty see Vendor 
ant1 I'urvhnser ; contract  to devise 
l~roper ty  must be  in writing, 
If rcnrplrrc.!/ 1.. Fnixon. 127 ; cmcella- 
tion of contract ,  see ~ a n r r l l a t i o n  
and Rescission of Instruments ; 
there is no contract  between the  
Stiltr ;rnd the  public precluding 
vhange of municipal charter.  Cnnd- 
1l.r 1,. Anherille, 398. 

( ' ~ ~ n t r i h n t i o n  -- Joinder  of joint tort-  
feasor for. Clark a. Freiffkt  Cnrri- 
clr.c., 70.7. 

('ontribntory Segligence -- In  auto- 
inohile accident cases, see Auto- 
n~ohiles : three-year old child is  in- 
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capable of contributory negligence, 
Amett v. Yeago, 356; child under 7 
years of age is incapable of contri- 
butory negligence, Walston v. 
Greene, 693; doctrine of rescue as  
affecting contributory negligence, 
Bumgarner v. R. R., 374. 

Conversion - Interest may not be 
allowed in action for conversion 
where parties stipulnte amount of 
recovery, Jackson v.  Gastonia, 88 ; 
equitable conversion, Brown v. 
Cowper, 1. 

Corporations - Right to deduct loss 
carry-over for income tax purposes, 
Distributors v. Shaw, Cornmi8sion- 
er of Rrvenft~,  157; merger of 
corporations, Ibid. 

Counterclaim - See Pleadings ; filing 
of counterclaim in excess of court's 
jurisdiction does not onst jurisdic- 
tion of plaintiff's claim, Finance 
Co. v. Simmons, 724. 

Counties - Right of tax collecter to 
commissions on prepayment of 
taxes, Barbow v. Goodman, 656. 

Courts - Contempt of Court, see 
Contempt of Court;  appeal from 
municipal to superior court in 
criminal prosecutions, S, v. Moore, 
368; appeals to superior court from 
clerk, Everett c. I'opp, 38;  appeals 
and transfer of causes from in- 
ferior court to superior court, 
Amusement Co. v .  Tarkington, 444 ; 
Finance Co. v. Simmons, 724 ; juris- 
diction after appeal, Prtiett v. 
Pruett,  13;  terms of superior court, 
I ~ L  r e  Renfrow, 53 : establishment of 
courts inferior to superior court, 8. 
v. Balle-nger, 216 : jtirisdiction of 
courts inferior to superior court, S. 
v. Ballenger, 216; Finance Co. v. 
Simmons, 724; conflict of laws, Air- 
craft Co. v. Union, 620. 

Criminal Law - Jurisdiction, 8, v. 
Helms, 740; 8. v. Cofield, 185,; S. 
v. Ballenger, 216; appeals from in- 
ferior courts to superior court, S. v. 
Coprld, 185 ; S. 2:. Moorr, 368 : forni- 
e r  j eopard~ ,  S. v. Cofield, 185; S. v. 
Allen, 235: S. v. Hrlms, 740: S. v. 
Jordan, 253: S. v. Banlis, 745 ; 8. v. 
Collins, 752; pleas in abatement, *9. 
v.  Johnson, 240; judicial notice of 
ordinances, 8 .  v. Clllburn, 455; 
evidence of like facts, 8 .  o. Collins, 
244; medical expert. S. v.  Knight, 

754; evidence of intoxication, S. v. 
Flinchem, 118; admissions, 8, v. 
dloorc, 368: declarations of con- 
spirators, S. v .  Maunard, 462; cross- 
esamiiiation, S. v.  Magnard, 462, ad- 
mission of evidence competent for 
restricted purpose, S. v. Maward ,  
462 ; expression of opinion by court 
on evidence, S. v. Maynard, 462; in- 
structions, 8. c. BcAfee, 98;  S. v. 
Burton, 510 ; withdrawal of charge, 
S. 1'. Brown; 339; recommenclatiou 
of life imprisonment, S, v. Bunton, 
610; arrest of judgment, S. v. Jor- 
dan, 253: S. t'. Helms, 740; S. v. 
Rnnks, 743 ; newly discovered evi- 
dence, III rc Rrnfrozr, 55 ; setting 
aside verdict. 8. v. Copcld. 183 : 
sentence. S. c. Stephenson, 231 ; S. 
2'. LAY, 230 ; suspended judgments 
and executions, S. v. St. Clair, 228; 
S. v. Collin~, 248; S. v. Tingen, 384; 
I-ight of defendant to appeal, S. v. 
St. Clair. 228: 8 .  2;. Collins, 248; 6. 
r .  Haitvton. 393 ; objections, excep- 
tioiis n ~ i d  ~ssigninents of error, S, v. 
St.  ('lair, "28: S. 1:. Collins, 248: S. 
r .  Hnit~stot~. 39.5 : S, c. Iiwiqht, 7.54 : 
S. I.. Noorr. 368 ; the brief, S. v. Cly- 
bt11.11. 4.7.7 : S. c. Bur~ton, 510 ; 8. v. 
Ii11ir/11 t, 545 : harmless and prejudi- 
cial error. R. 1.. Ballwgcr, 260; S. v. 
Mal~narrt, 462: S. c. Kniqht, 734; S. 
t'. Rro~cn. ,539: review of judgments 
on motion?z to nonsuit, S, v. Lwas ,  
208 : deterlilinntion and disposition 
of cause and subseqnent proceedings, 
S. c. St. Clair, 228: I n  re Renfrow, 
.53 ; elements of and prosecutions for 
particular offenses see particular 
titles of crimes. 

Criniincll Trespass - S. v. C l ~ b u r n ,  
4-7.7. 

Cross-Action - Original defendant 
niay set 1111 cross-action against ad- 
ditional defendant when it is neces- 
sary to a final determination of the 
controversy, dmmcmcnt Co. v. Tor- 
ki~lf/ton. 444: but not when determi- 
nation is not necessary to determi- 
nation of plaintiff's cause, Clarli v. 
17rei~1tt Carriers, 705. 

Crossings - Accidents a t  grade cross- 
ings, see Railroads; right of city 
to take railroad right of way for 



N. C.] MTOHD AND PHRASE INDEX 771 

streets, R. R. v. Grc~trshoro. 321. 
Culpable Negligence - 9. 1.. Tinyor, 

384. 
Damages - Amount awarded held not 

to show disregard of court's in- 
structions, Beaelel~ v. XcLaneb, 179 ; 
complaint cannot be amended upon 
inquiry to charge additional clam- 
ages without opportnnity to defend- 
;tnt to contest the amount, Pruitt  v. 
Taylor, 380; neither nonlinal nor 
punitive da~nages may be recovered 
in action for wrongful death, Ar- 
mcntrout c. Hughes, 631; interest 
as element of damages, Jackson v. 
Gcr~toiriu, 88; mitigation of dam- 
ages, Scott v.  Foppe, 67:  instruc- 
tions on issue of damages, H u t t t o  
v. Pisher, 226: Poi?rdexto' v. Rant ,  
606; UeRruld v. Ifig111ra,1/ Conl., 671. 

Di~ngerous Substance - Liqnified 
petroleu~n gas is, Itrs~rra~lc.c Co. 2;. 

Oaa Co., 471. 
nates  - Use of dashes to separate 

dates. a s  11/10/49, disapproved, 8. 
c. dloorc, 368. 

1)path -- Action for wrongful death, 
IBcrrll v. Gibsotl; Q~'~twt~trorrt U. 
ITIJ{/JI w, 631. 

Lkcedent - Introduct io~~ of exi- 
dence by one party a s  to transac- 
tions with decedent openq the door 
for snch evidence by adverce party, 
IIigl~fill zr P n ~ ~ ~ s l r ,  389. 

neclaratio~is - Of agent i~icompr- 
tent until  gent's anthnrity to make 
tleclaration is proved. Cotdcll 1'. 
Narrd Co., 688. 

Drclara tory Jndgnient Act - Ortors- 
boro v. TiTalZ, 516: Xoryntrtc~tt 1'. 

l<or~rbont~nis Co., 666. 
Deductive ('onclusions - Testimony 

hrld not  mere deductive conclusion 
of witness. 1,oolinbill r. Rt'yat?, 199. 

1)reds - Contract for p ~ ~ r c l i i ~ s e  rnld 
sale of realty see Vendor and Pur- 
chaser: conmissioners' deed in tax 
foreclosure against one tenant in 
cwnnlon is color of title against 
cwtrnnnts, Jolrrtso?r z.. JrrLottlb, Z34 : 
fact that deed is filled out on fonn 
is immaterial, 11lcCotto C.  13(11rrc's, 
480 ; construction, .lfcCottc 1, 7'. 
Hut trcs, 480 ; restrirtivr col e~~:tnt.i, 
Ibid. 

Defalllt - Judgmrnts by tlcf:~iilt, wc  
Juclpments. 

Delegation of I'ower - Statute held 
to provide intelligible standard for 
exercise of delegated power, Davis 
c. C'orrxtrrtctior~ Co., 332: General 
Aqse~nblp has prescribed adequate 
standards for fising of rates for 
ru~unicipal utilities, Candler v. Aeke- 
tiillc, 398. 

1)elibemtion - Where evidence dis- 
(-loses lio~nicide committed in perpe- 
tration of robbery, the court need 
nor charge on premeditation and 
drlibrriltion. S,  v. Runton, 510. 

T)emurrer - See Pleadings. 
1)rsceut autl r)istribution - Rrozc~r 2). 

('orc[)c'~', 1 : Dut~fe~r v. Rol~cdtc, 26. 

l)iscriininatio111 - Racial, reassign- 
n r r ~ ~ t  of pnpils to schools, I n  re Ap- 
~rlicwtio~r for  Rc~aseignment, 413 ; 
ljroprietor of private enterprise may 
eliscritnini~te on basis of race, S. c. 
Clybrrrrr, 435. 

I )isfiguren~ent - Compensation for, 
I)nr'is r. ('orrat~'rrctiotr Co., 332. 

1)istrict- - Hearing cause out of 
term and district by consent, 
Hunrpltr c u c. I'aiuoti, 127. 

Divorce and Ali~nony - Abandon- 
ment, Prlrcft I-. Y r ~ t ~ t t ,  13 ; separa- 
tion, Pr~rcVt I.. Prrrett, 13;  alimony 
pentlentr lite. Utarton Q. B~MNOLI,  
7- 

1 1  : dtrelcraon 6. hrderso?~,  260; en- 
forcing pnytuent of ali~nony and 
uulqwrt. Sttrrtlr I.. Sn~itli ,  223; effect, 
r :~  litlity and attack of decrees, 
I'rrrc~t t I'. I'rrccVt. 13. 

I h c t r i ~ i e  of 1.ast Clear Chance - 
1~ele2rr,~ r ,  F'~x>i!/lr t Carriers, 391 ; 
Izf~f~tlcx 1.. Ilo/.t/fy, 495. 

I hctrine of Mitigntion of 1)amages - 
(';1111101 be I);~sis of cause of action, 
Scwtt r.  Foppr. 67. 

I)octri~le of Rrscne - f ~ ~ r ~ t i g n t ~ r ~ r ' r  v. 
K. R.. 374. 

1)oulile Indrinnity - Insured's death 
r(>snltin:: fro111 roluntarilp lying in 
(lie n~itltlle of highway does not re- 
sult froni i~ccidental means, .lllt.rd 
I.. ~ ~ I X I / I ~ I I C C  10.5. 

T)rirer's T.icensr - Driving after re- 
rc~c;rtion of. A'. 1.. Wood, 125. 
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Dry Kilns - Facts held to support 
conclusion that  mechanic supemis- 
ing installation of kiln was em- 
ployee and not independent contrac- 
tor, Peareon v. Flooring Co., 434. 

Due Process of Law - Sotice and an 
opportunity to be heard a re  requi- 
sites, I'ruitt v. Taylor ,  380 ; requires 
just cornpensation to be paid for 
interest condemned, DeRruhl V. 
High rcau Commission, 671. 

Eusements - Rights of city to tnke 
railroad right of way for streets, R .  
R. v. Greensboro, 321; deed for rail- 
road right of way held to convey fee 
and not mere easement, McCotter, V .  
Bntncn, 480; creation of easement 
by deed, Bndreics v .  Loaejoy,  584; 
use o f  land subject to easement by 
owner of fee, Bivens  c. R.R., 711. 

"Effected by Accidental Means" - As 
used in insurance policy, Fallins v.  
Inxccrancc Co., 72;  Allred v.  1/18.  CO., 
103. 

IZlecgtion of Remedies - Cwrou:  v. 
l17eston, 533: Amitscntcnt Co. v .  
Tarkingtow, 444. 

Electricity - Coinplai~it held deniur- 
rahle for failure to allege facts 
showing that elertrocntion of lines- 
man was proximate reslilt of a1- 
leged negligence. Stantf'!/ c. M P ~ z -  
bership Corp., 640. 

Elnillent Ilomain - R. R. c. Grcene- 
b o w ,  321 : Dc'Rruhl t'. l l igbu'ay 
Com., 671. 

Elnployer ant1 Employee - See 
l lss ter  and Servant. 

En~ploylnent Sec~ir i t r  C'oniniission - 
I I I  rc S o r ~ t l r o n ,  544. 

Erroneous Judguient -- Moore 2'. 
I f  rtn~pli W I ~ .  423 : 1,11nr bcr Co. z.. 
I l ' r ~ t ,  G9!). 

Esc:tpe - s. v. .lordat!, 2.73 ; S.  v. Al-  
lcn, 23;. 

Estates -- Wnotr, I'nrrisl~ D. Parrish,  
5%. 

Estoppel - Estoppel of sovereign. 
t'andlcr 2.. .4nhcrillc. 398 ; estoppel 
by jntlgnlrnt see Judgments. 

Evidence - Evitlence in criminal 
cases s r r  Criniinal lnw and particu- 
lar titles of crimes: evidence in 
purticnlar actions see particular 
titles of actions ; evidence a t  fornier 
trial or proceedings. Lookabill v. Re. 

gun, 109 ; E'dzcardo v. Jenkins, 566 ; 
transactions or communications 
with decedent, Highfill v. Parish,  
389 ;Strr/all v. Sledge, 718 ; declara- 
tions. Cordell v .  Sand Co., 888; ex- 
pert testimony, Lookabill 2;. Revan,  
199: statement of contentions held 
not to contain expression of opinion 
on the evidence, Looliabill v. Rrgan,  
199: S, v. d favnard,  482; harmless 
and prejudical error in the admis- 
sion or exclusion of evidence, Look- 
itbill c .  Rcgnn, 199; S ,  v. Ballen- 
ger, 260 : Inman  c. Meawe,  861 ; 5. 
v. Knight ,  734. 

Exceptions - Broadside exception to 
findings of fart,  Pruett  v. Pruet t ,  
1 8 ;  esception to refusal to strike 
designated paragraph of pleading 
is broadside, I f ayes  v.  Boll Marche, 
124: assignments of error must be 
supported by esceptions, R c a s l ~ u  v. 
McLamb, 179: where court hears 
cause, there must be exceptions to 
findings of fact :IS well as  to re- 
f n s ~ l  of motion to nonsuit to pre- 
sent cluestion of sufficiency of evi- 
dence. Rulct!jlr v. illorand, 363: es-  
ception to signiug of judgment, 
Ral~icjlr z.. J l  .I a r ~ d ,  363 ; d muef.ment 
Po. v.  Tnrkingtotr. 444; Andrewe v. 
L o w j o ! ~ ,  ,734 ; l iarr i l l  ti. Talllor, 
748: esceytions and assignments of 
error not discussed in the brief 
deeiiied abandoned. Beaslc?) v .  Y c -  
L ~ P I I  b .  159 : Speigli t s  c .  Cnrratcau, 
220; 8. 2;. Runton,  510. 

Executors and Adininistrtr tors - 
.Jnrisdictioii to appoint. I n  re Bane,  
362: ancillary adniini~trators, I n  r e  
Wi l l  o f  B ~ c r n f f ,  92:  removal and re- 
vocntion of letters, In rc W i l l  o f  
R ~ n n f f ,  92: adininistrutors c. t. a. 
Darrlrn c. Boyettc,  26;  title and 
right to po~session of assets, Dnr- 
t l w  I.. I ioycttc,  26 ; claims for per- 
son,il services rendered decedent, 
H(wslr !I 2.. JlcLanlb,  1'79; Higlrfill v. 
Parrish,  389:  priority of claims, 
C a r r ~ ~ t c  I.. 1l7eston, 733 : distribution 
uf wtate. Dardcn c. Bouctte,  2 3 ;  
personal liability of personal repre- 
seutative. Poindes t f r  1;. Rank ,  606. 

I.Cxpert Witnesses - Afedic~l expert 
i m s  testify as  to came of death, 8. 
c. K n i ~ l t t .  734. 

Explosion - From combustion of 
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petroleum gas, Inatrrc~nce Co. ti. Gas 
Co., 471. 

Expression of O p i ~ ~ i o n  - Statement 
of contentions held not to  contain 
expression of opinion on the  evi- 
dence, L,ookabill r.  Regan, 199;  8. v. 
Maynard,  462. 

Eye - Loss of entire sight within 
~neanii tg of insurance policy, Brin- 
YO?? C. ~ 1 1 8 1 / ) . ~ l l f ~  CO., 85. 

Facial  Disfigurement - Compensa- 
tion for,  Dacis  v. Const1.1tction Co., 
332. 

Facts  - Findings of, see Findings of 
Fact.  

l.'nlse Impriwnment  - Builey ti. Hc-  
(:ill, 286. 

F ~ l l l i l y  Var Doctrine - Bumgarner  
1;. R.  R., 375. 

Far in  Bureau - 3Iissing records of, 
Bell 0. Slmn~on.?, 488. 

Fedela l  ( 'unrts - Where  peaceful 
l~icketing is for  unlan fu l  purpose 
of forcing breach of r ight to worli 
law and  such picketing also con- 
\ t i tutes u ~ l f n i r  labor practice, Fed- 
era l  courtv have exc*lusi~ e jurisdic- 
tion and  s t a t e  conrts may not i i sue  
injunction, d t r c l u f t  Co. 2;. Crttoft, 
620. 

Final  d~~c lgmen t s  -- Judgment  t h a t  
tletendant p a r  f ine  is  f ina l  judg- 
~ n e n t  from which appeal lies, 8. r 
Sf. C'lair, 228 ; judgment in pro- 
~ ~ h h i o n i ~ i g  proceeding directing sur-  
l e y  of line in accordance with di- 
rt.ction of court  is  f ina l  judgment, 
I far r i l l  v. Talllor, 748. 

Finding of Fac t  - Court may not  
find addit ional fac ts  in proceeding 
under 1)eclaratory Jndginent Act 
n h e r e  facts a r e  established by 
pleadings. (;wensboro z?. Wall, 316 : 
exception to judgment does not 
p re se l~ t  findings fo r  review, H a r r ~ l l  
r Tn rllor, 748 : broadside e x c e p t i o ~ ~  
to  fmdings of fact, Prrtett c P rue t t ,  
13 ; where court  hears  cause,  there 
must be exceptions to  findings of 
fac t  a s  well nr to r e f n ~ a l  of  notion 
to nonsuit to present question of 
qufficiency of evidence, Rnlffoh c 
Jfnrnnd. 363: prequn~ed correct in 
;~hsence  of exception, Ralei(l11 c. 
l lorand,  363 ; \ \here findings a r e  
not in record. it will be  presumed 
the  court  found predicate fac ts  upon 

supporting evidence, P r u i t t  v. Tay- 
lor, 380 ; conclusive when support-  
ed by evidence, Biz,-ell ti. Bizzell, 
590 : of Indust r ia l  Commission 
conclusive when supported by evi- 
dence Pitntan v. Carpenter,  6 3 ;  
Pearsons c. Floorilzg Co., 434 ; of 
Employment Security Commission 
conclusire when supported by evi- 
tlerlce. I n  r e  Sotitlterr,, 544; where 
findings a r e  made under misappre- 
hension of applicable law, cause 
must be remanded for  such findings 
of fact ,  I n  r e  Gibbons, 273; cause 
remanded fo r  want  of finding on 
juriqdictional question, In  1 e Banr ,  -.> .,hL 

Fi re  - Froni comnustlon of petroleunl 
gns, I n s n r a ~ t r e  Co. C. Gas Co., 471. 

Fi r s t  1)egree Burglary - See Burg- 
lary.  

Former  . lropardj - Where  verdict is  
set  aside tor  want  of jurisdiction. 
~t nil1 not support  plea of former 
jeopardy, S. v. Cofteld, 18.5: sus- 
pc~nsion of hearing before jury IS 

i l i~paneled will not support  plea of 
former jeopardy, 8. 2.. A l l ~ n ,  235 : 
plea rannot  be sustained when 
record fails  to show prosecutions 
fo r  hame offense. S. c Colltns, 732 

Foreseeability - In ju ry  in precise 
fonn  tha t  occured need not be  fore- 
hetxable, . Irnctt  1'. I'cago, 356: I n s ~ o -  
ail(( C'o r Gns Po., 471 

Fon1-L,une Highnay  - Sin~mona 2. 

Rogo 8 ,  340 
Fraud  -- 1,essee sued fo r  rent by 

ahclgnee of lessor may set  up count- 
e rc ln in~ for  f r aud  inducing the  
leasing of the prentises, 4??11rsc?no1t 
('o r T(~rk~ i r ( / t o?~ ,  444; frnud In the  
f a c t u n ~ .  F'rnunrc, C'o. v S~ullvnon~. 
724 

Frautls Sta tu te  of - R~intahrt'ri 1.. 
& " 

~ u i n i n ,  127. 
Fright  - Death resulting from shock 

or fright a t tendant  unjustified as-  
saul t  is homicidal, S. r:, Kni!/At, 754. 

Gas Conlpanies - Fm,:icr v. Gas Co. ,  
5 6 :  I n * .  Co. e .  Gas Co., 471. 

( h n r r a l  Assembly - Right  of Gener- 
a l  Assenibly to pass special o r  local 
act .  see Sta tu tes  ; General  Bssemb- 
1y has prescribed adequate s tand-  
iirtls for  f ixing of ra tes  f o r  munici- 
11:11 ntilities, Catrdler v. Asheville, 
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398; statute held to provide intelli- 
gible standard for exercise of deie- 
gated power, Davis v .  Construction 
Co., 332. 

Grade Crossings - Accidents at,  see 
Railroads; right of city to take 
railroad right of way for streets, 
R. R, v. Greensboro, 321. 

Guardian Ad Litem - Appointment 
of, for infant, Simmovts v. Rogers, 
340. 

Guardian and Ward - Guardianship 
of insane persons, see Insane Per- 
sons. 

Guests - In automobile, see Auto- 
mobiles. 

Habeas Corpus - In r r  Renfrow, 65. 

Harmless and Prejudicial Error - I11 
instructions, Fullins v. Insttrurtce 
Co., 72; Lookabill v. Regan, 199; 
Itinran v. Neares, 661; in submis- 
sion of issues, Solon Lodge v. Ionic 
Lodge, 310; in the admission or ex- 
clusion of evidence, Lookabill v. Re- 
gun, 199 ; S. v. Ballenger, 260 ; S. v. 
Kniglit, 754; party may not com- 
plain of error relating to issue 
answered in his favor, Hodgin v. 
Inbplcntent Co., 578 ; error relating 
to one count held not cured by 
general verdict in this case, 8. v. 
Brozc;n, 539. 

Highways - Insured's death result- 
ing from voluntarily lying in mid- 
dle of highway does not result from 
accidental means, Allred v. Inszir- 
ance Co., 103 ; proceeding under 
Tort Claims Act for injury when 
car struck obstructions on each 
side of bridge, I'ticker I;. Higkzrav 
Commission, 171: right of city to 
take railroad right of way for 
streets, R. R. v. Greensboro, 321; 
city may not acquire streets in con- 
sideration of keeping same open and 
then convert main street to limited 
access highway without payment of 
adequate compensation, I n ~ p v o ~ e -  
ment Co. v. Grecwsboro, 549 ; cart- 
ways and ways of necessity, A n -  
tlt~rzcs %. Lovejolj, 854. 

Holding Over - Of tenant after ey- 
piration of term, TPillinrnr ti. Kitiq, 
581. 

Homicide - S. v. Knigltt, 754; S. v. 
Mnuticlrd, 462; 8. v. Rtirton, 610; 

homicide in operation of automo- 
bile see Automobiles. 

Husband and Wife - Wife's right to 
dissent from will, see Wills ; wife's 
separate estate, Beasleu v. BcLumb, 
179: divorce see Divorce and Ali- 
mony. 

Hypothetical Questions -- Medical 
expert may testify as to cause of 
death, S. v. Kniglit, 754. 

Ice - Skidding of car on snow or 
ice, Durhanl 2;. Trucking Co., 204; 
Wise v. Lodge, 250. 

Imprisonment - Maximum punish- 
ment where statute fixes no maxi- 
mum, S. v.  Lee, 230. 

Income Taxes - Right to deduct loss 
carry-over for income tax purposes, 
Dirtribrctors v.  SRarti, Conwni8uio.ner 
of Revtxtie, 157. 

Independent Contractor - Facts 
held to support conclusion that 
mechanic supervising installation 
of kiln was employee and not inde- 
pendent contractor, Pearson v. 
Flooring Co., 434. 

Xndictnient and Warrant - S. v.  Jor- 
dan, 233; S. v. Helms, 740; S. v. 
Rnllengcr, 260; S. v. Banks, 743; S. 
c. .Johnson, 240 ; S. v.  Clljburn, 455 ; 
S. o. Moore, 368; warrant may not 
be amended upon appeal to superior 
court, S. v. Cofield, 185; S. v. dfoore, 
368; Supreme Court will arrest 
judgment ex mero motu where in- 
dictluent is fatally defective, 8, v. 
Jordan, 263. 

Industrial Commission - Hearing 
under Tort Claims Bct, see State;  
hearings under Compensation Act 
see Jlnster and Servant. 

Infants - Child under seven is in- 
capable of contributory negligence, 
Walston G .  Oreene, 693 : three-year 
old child is incapable of contribu- 
t o r ~  negligence, Arnett v. I'eago, 
336 : Gmrdian ad litem, Swnntons v. 
I2o!/cJrs. 810: right to custody, In r e  
Gibbows, 273. 

Injunctions - Adurns v. College, 648; 
R(tfeiq11 v. Vot.atrd, 363 ; Speedwau 
c. Clnyton, 328; Aircraft Co. v.  
l'tiion, 620: Everett v. Popp, 38; 
R. I?. 1.. Orccw~boro, 321 : ln re  Ap- 
plic4nfio)t for  Renssignmew t, 413. 

Inquiry - Complaint cannot be 
nruc?uded upon inquiry to charge 
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additional damages without oppor- 
tunity to defendant to contest t he  
amount, P ru i t t  v. Taylor, 380. 

Insane Persons - Whether the  prop- 
erty of a lunatic is treated a s  
realty or personalty for  the purpose 
of devolution, Brown v. Cozoper, 
1 ;  guardian for  insane wife may 
file dissent for  her  more than s ix  
months a f t e r  proof of husband's 
will, Whitfed 27. Wade, 81 ; lunacy 
proceedings, Baily v. KcCill, 286. 

Insanity - Mental disability a s  com- 
ing within disability clause of in- 
surance policy, 135. 

Instructions - I n  negligence actlons, 
see Negligence ; in actions for negli- 
gent operation of automobiles, see  
Automobiles ; where plaintiff makes 
out prima facie case tha t  tort-  fea- 
sors were defendant's agents, court  
need not charge tha t  plaintiff has  
burden of showing this fact ,  Bi- 
l;czns 1.. R. R., 711 ; n-here evidence 
discloses homicide committed in 
perpetration of robbery, the  court 
need not charge on premeditation 
and deliberation, 6.v. Bunton, 510; 
charge on p l w  of self-defense in 
prosecution for  assault  and battery 
held prejudical, S. v. Muscat, 286; 
charge on measure of damages fo r  
p ~ r w n a l  injury,  111tntev v. F ia l~c r ,  
226 ; sufficiency of instruction on 
issne of damages, Poindecter v. 
I<rcnli, 606 : DcRr~tlr 7 v. Highwa y 
('ommis,sion, 671 ; charge on char- 
ac ter  evidence, 6. v. Runton, 510; 
court's charge on right of jury to 
recommend life imprisonment hpld 
without error,  8. ?I. Bnnton. 510; R. 
v. V c J f e r .  98;  par ty  desiring addi- 
tional instructions must aptly 
tender request, Hnn te r  v. Fisher ,  
226; s ta tement  of contentions held 
not to contain expression of opinion 
on the  evidence. Lookahill 77. Regan, 
199: S. v. Maynard, 462; misstate- 
ment of contentions must be brought 
to the court's attention in a p t  time. 
S. v. Moore, 368 ; Beaslqt 1'. ITcImnb, 
179 : where charge is not in record, 
i t  is  presumed correct, Moore v. 
H u n ~ p l r r ~ y ,  423; harmless ant1 pre- 
judicial er ror  in instructions, Fal -  
linn I,. Ins i r ranw ('o.. 72 : I,oolici h i l l  
v. Regan. 199. 

Insurance - Payment and snbroga- 

tion, Ins .  Co. v. Gas Co., 471; dis- 
ability clauses, F a i r  v. Assurance 
Sociclu, 135; accident and  health 
policies, Pall ins v. I n s  Co., 72 ; Brin- 
son v.  Ina. Co., 88 ; AlZred v. Ins .  
Co., 103. 

Interest  - May not he allowed in 
action for  conversion where parties 
st ipulate amount of recovery, Jack-  
son v. Ca.stonia, 88;  right of land- 
owner to interest  in condemnation 
proceedings, DeBruhZ v.  Highway 
Conwzission, 671. 

Interlocutory Judgments - Right to 
appeal from interlocutory judgment, 
l 'itcker v. H i r l h z ~ a i ~  Commission. 
171 : Hooks v. ~ l o i o e ~ - a ,  358 ; Birxell 
v. RixelZ, 590. 

Intersection - See Automobiles. 
Intoxicating Liquor - Driving while 

under the influence, see Automo- 
biles : construction and operation of 
control statutes,  S .  v. Cofield, 183; 
prosecutions, S. v. Cofield, 185. 

Intoxication - Lay witness may 
testify a s  to whether person was 
intosirated,  S. v. Flinchem, 118; 
bloodtest a s  establishing intoxica- 
tion, S .  v. Collins, 244; evidence 
lleld not to show causal relation- 
ship between intoxication and fa ta l  
accident. S. 2.. Tingen, 38.5 ; where 
evidence discloses homicide com- 
mitted in perpetration of robbery. 
the court need not charge on pre- 
n~etli tation and deliberation a s  ef- 
fpcted by intosication, S. v. Bnnton, 
510. 

Invitee - Action to recover fo r  fa l l  
on  premises, Har r i s  v. Department 
Storcu Co., 195. 

Irregular Judgment - Pru i t t  v. Z'a!/- 
lor. 380 ; Moove v. Humphrey, 423 ; 
I,ttnfbcr Co. v. West, 699. 

Issues - Harmless and prejudicial 
er ror  in submission of issues, Solott 
Lodge s. Ionic Lodge, 310. 

Jeopardy - Where verdict is  set  
aside for want  of jurisdiction, i t  
will not support  plea of former 
jeopardy, S .  v. Cofield, 183: snspen- 
sion of hearing before jury is im- 
paneled will not support  plea of 
former jeopardy, S. v. Allen, 235; 
plea cannot be sustained when 
record fails t o  show proswutions 
for  same offense, 8. u. Collins, 7.52; 



776 WORD AND PHRASE INDEX [247 

Joint Tor t  Feasors - Joinder of, see 
torts. 

Judges - Retu rn  of wr i t  of habeas 
corpus, I n  r e  Rcnfrozc, 55 ; hearing 
ctluse out of te rm and district  by 
consent, Ifr tntpl~rey v. Faison, 127. 

Judgments  - By default  f inal ,  Mc- 
Grtirc a. Sammonds,  306; by defaul t  
and  iiiquiry, Prlt i t t  v. Taylor, 380; 
t ime and  place of rendition, I I ~ ~ r n p l f -  
w1/ v. Fninon, 127; at tack  of judg- 
nients, E't,anks e. Jt t ikins,  586 ; Lum- 
ber C'o. c. Wcst, 699 ; Moore v. 
H t t r r f p l ~ ~ ~ y ,  423 : Pru  ett  6. Prue t t ,  
13 ; I far r i l l  r .  Taylor, 748 ; judg- 
Inelits :IS bar  to subsequent action, 
Jcttkinri c. Forcler. 111 ; Humphrey 
u. Faison, 127 : Poind,exter v. Banks,  
tiD(5; arres t  of judgment, S .  I;. dor-  
rluu, "?;< : 8. I:. IIcltns, 740: S. v. 
Htrttlix, 74.7 ; sentence of defendant 
',to the  roads for  a tern1 of 30 days" 
11eltl iiot ill compliunce with G. S. 
148-30. S .  V .  S ~ C ~ ~ C I I S O H ,  231 ; SIN- 
pmtletl sentence, S. c. Tingo) ,  384; 
by a c e p t i n g  conditions of suspen- 
sion, defendant waives right of ap- 
peal, R. e. Collins, 248; S. v. Hai r -  
aton, 395 : jndgrnents appealable, 
Ttrclic,~. c. IIig11 !cay Commission, 
171: R.  1.. St .  Clair. 228; Hooks c. 
Florcczr.s, 538 ; Ri:,-ell v. Bizzell, 890 ; 
T ~ t ( ~ l i ~ / .  1;. Hi[/lr rcny Comntissio?i, 
171 ; judgment t ha t  defendant p a r  
f ine is f ina l  judgment f rom which 
i ~ p p t ~ ~ l  lies. AS. c. S t .  Clair, 228; 
judgment in processioning proceed- 
ing directing survey of line in ac- 
cortlnnce with direction of court  is 
f inal  jndgment, I inr r i l l  v. Taylor, 
748: esreption to signing of judg- 
inent. Rfll(,i!ll~ v. Morand. 363; 
.lin~ic.uenr.c.t~ t Co. 17 .  Tarkington, 444 ; 
.4 trdretcs c. I,ovcjo,~/, 354 ; Har r i l l  v. 
I'a//lor, 748. 

J i~d ic i a l  Sot ice  - Courts will not 
take judicial notice of municipal 
ordinances, S. ti. Clybio-n, 453. 

Juristlic.tion - Filing of counterclaim 
in excess of Court's jurisdiction 
tloes not oust jurisdiction of plain- 
tiff 's claim, Finance  Co. 1.. Siwlmotis, 
724. 

J11r.v - IXscretionary right of jury to 
reromniend life iniprisonnient, S .  t.. 
.lIr.lifcc, 98 : waiver of jury t r ia l  
wider Small  Claims Act, Jackson v.  
Ilc.Conr~/, 502 ; proximate cause is 

ordinarily for  jury,  Arjzett v.  Ycago, 
336; court's charge  on right of jury 
to  recommend life imprisonment 
held without error,  S. v. Buntow, 
.i10; t r ia l  by, on appeal from COIII- 
pulsory reference, pa r ty  is  not  en- 
titled to jury t r ia l  on fac ts  not  is- 
suable f ac t s  in t he  case, Andrezcs v.  
l,occjol/, 534. 

Kilns - Facts  held to support  con- 
clusion t h a t  mechanic supervising 
installation of kiln was  employee 
ant1 not independent contractor,  
P(vrnon a. J'looritrg Co., 434. 

T.abor - See Master and  Servant.  
1.abor L'nions - Contempt f o r  wilful 

violation of court's order restrain- 
inc  picketing, Wood Tiirnilrg Co. c. 
IViyyins, 115 ; action for  wrongful 
ilischarge fo r  activities in regard 
to labor union, Willard a. Huf fmar ,  
.Xi : where  peaceful picketing is  
for unlawfnl purpose of forcing 
h r ~ ~ c h  of r ight to work law and  
quc.11 picketing also consti tutes un- 
fa i r  labor practice, Federa l  courts 
h a r e  esclusive jurisdiction and  
S t ; ~ t e  court  may not issue injunc- 
tion, Air(  rrrft Co. c. Cnio~r,  620. 

1.aborers' arid Materialmen's Leins -- 
Jlec~hanics' liens, see Mechanics' 
Litws : contractors and  material-  
nien's liens, Supply Co. v. Clark,  762. 

T,andlortl and  Tenant  - Liabil i tr  of 
lessor fo r  fall of invitee on pre- 
niises, H a r r i s  v. Departmcvt Stores 
P o ,  195 ; leasehold es ta te  is  chattel  
real. Cordell c. Sand  Co., 688: as- 
signing and  subletting, Williams c. 
Iiitig, .XI. 

Larcpny - S 2;. Balletryc.r, 260: S. a. 
B ~ Y I I I . ~ ,  ,739. 

Last  Clear Chance - Doctrine of, 
I:d(,ns c. F r e i y l ~ t  Carriers,  391 ; 
Harnr s  c.  Hot-ney, 495. 

J,aw of the Land - Order fo r  in- 
spection of pr iva te  safe  without 
showing t h a t  contents were  rele- 
vant to inquiry held to  invade 
property rights without due  pro- 
cess. Hooks v. Plowers,  558; re- 
quires jus t  compensation to be  paid 
fo r  interest  condemned, DeBruhl  v. 
ITi!/lr tc'nlt ('ornntission, 671. 

Leases - Liability of lessor for  f a l l  
of invitee on premises, Harr*  v.  
Departmettt S tores  Co., 195 ; lessee 
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sued fo r  rent  by assignee of lessor 
may se t  up  counterc la iu~ fo r  f r aud  
inducing the  leasing of the  premises. 
Amusement Co. u. Tar.kingtow, 444 ; 
assignment of leased premises does 
not relieve lessee of liability for  
rent,  Williams u. Ktng, 581; listing 
of leasehold es ta te  fo r  taxation,  
Cordcll v. Sand Co., 688. 

Lef t  Turn  - See Automobiles. 
Lessor - Liability of lessor for  fa l l  

of invitee on premises, Harriu r .  
D c p a r t n ~ r n t  Store8 Co., 195. 

Libel and Slander - Bell z;. Srnlmo~is.  
488; Ballel/ v JIcGtll, 286 

Liens - Mechanics' liens, see l\le 
chanics' Liens ; of laborers and 
inaterialrnen see Laborers' and  Ma- 
terialmen's Liens : of chattel  mort-  
gages, w e  Chattel  Mortgages and 
C'ontlitional Sales 

Life Imprisonment - Discretionary 
right of jury to recornrnend life 
inlprisonn~ent,  S. v MrAfee, 98 

Life I n w r a n c e  - See Insurance 
Life Tenant  - Action against  for  

waste, Parrtuh v Parrzalr, 584. 
Lights - See Automobiles. 
Limitation of Actions - Guardian 

lor  insane wife may file dissent 
for he r  more than  six months a f t e r  
1)roof of hnqband's n i l l ,  7Th1tted L .  
Il-adc, 81 : accrual r ight of action 
: ~ n d  time from which >tiltUte runs.  
Spr rqhts a. Cnrrotc (111. 220 ; fiduci- 
a ry  relationships and trusts,  Solon 
I,odqc1 c. Ionw Lodyr, 310: action to 
recover quantnm nlrruit  of personal 
services rendered clec~etlent. Npcrcthtu 
c Carmrca l~ ,  220 

1,inlited Access Highmay - City rna3- 
~ ~ o t  acquire streets in tonsideration 
of keeping same  open and  then con- 
~ e r t  main s t ree t  to  limited access 
h ighnay without payment of ade- 
quate  compensation, Intprovemcnt 
Co. a. Ur (~n8bor0 ,  549. 

Liynified Petroleum Gas - Insztrarrrc 
Co. a. Gas C'o., 471 ; Frac i e r  v. Gas 
Co.. 296. 

Liquor - See Intoxicating Liquor. 
1,ocal Act -- Right of General As- 

wlnbly to pass special or local acts. 
see Sta tu tes  ; municipal char ter  
may be  amended by special act .  
Candler u. Aaheaille, 398: local ac t  
regulating professional racing held 

yoid, Speedxa!~,  Znc., r. Clayton, 
328. 

Loss Carry-Over - Right  to deduct 
loss carry-over for  income tax  pur-  
poses, Distributors v. Shalc, Com- 
missioner of Reaenne, 1.77. 

Loss of Eye - Loss of entire sight 
within meaning of insurance policy, 
Br i i~so r~  ti. I?tunmwce Co.. 83. 

Llunacy Proceedings - See Insane  
Persons. 

Lunatics - 7Vliethei~ the  property of 
a lunatic is  treated a s  realty o r  per- 
sonalty for  t he  purpose of d e ~ o l n -  
tion, B r o u . ~ ~  2.. Cowper, 1. 

JIagic. Eye Door - In jury  to patrol1 
from, FZa!/cs z;. Botr. JIarclrc. 124. 

Malicious I'rosecution - Iltrilc!~ r. 
3IcCill. 286. 

l\l;lnslnughter - In  operation of anto- 
 nob bile, see Autoi~~obi les .  

l l a r r i ed  W o n ~ r n  - See Hnshnntl a~rtl 
Wife. 

l lasonic 1,otlge - Control of property, 
~ o l o r t  r,orz!~c. t.. lotric ~odc lc .  NO. 

Master and Serl-imt - Collective bar-  
gaining, regulation and  enforce- 
llient, -4irc1,aft ('0. [.. t.nior/, 620 : 
wrongful discharge. 1 i 1 1 1 1  1 . .  

Hnff?nan. .72:3: conmon law liabili- 
ty of employer for  injury to em- 
ployee. C'11nntbc1.k c. E/7nc!/. 16.5 : 
Worlm~en 's  Coinpei~s:~tion Act, 
I l a ~ i x  1 . .  Constrrcction Co.. 332 : 
I'c~irxorr r .  F1oori11,q Co.. 434 : Pi t -  
tnnn ?.. Cat~pc'ntc,r. 08: Utt~:ir I.. 
('n~r.utrrtctio~r ('0.. 832 : I t~n ran  r .  
-lI(a~.c.x. 661 : Pcc~~.xotr T. Floorin!/ 
('0.. 434: nnriuployment colnprnsa- 
tion, In  1.c Sort tIr( I Y I .  5-14. 

Material111~11's Leius - See IJat)orc.w' 
:111d >Iaterialnlel~'s  Leins. 

Jlrc~lianics' I , i r~ ls  - 1.inls of nl:~teri;ll 
furnishers,  seed T,nborers ant1 l1:1- 
terialinen's 1,iens : repairmen's 
liens, Finurrcr Co. c. Tlror~paot~.  143. 

Nedical Espe r t  Witnesses - May 
testify a s  to vanse of de i~ th .  8. 1:.  
Kniglr t .  7.54. 

Mental Disability - As conling within 
disability elanse of i m n r a n r e  policy. 
F a i r  I . .  -4rarrtvnc.c Soric.t!/. 1::;. 

Merger -- Of corporations. Dia t r ib~r-  
tora c .  S h a  lr. Cont?ni.~niolier of 
Rcrennc', 157: of denominational 
colleges. .Idom* c. College, MS. 
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Mineral Interest - Evidence of 
abondonment of, held insufficient, 
Cordell v. Sand Co., 688; listing for 
taxes, Ibid. 

Misdemeanors - Right of police of- 
ficer to arrest for misdemeanor, 
Perry v. Gibeon, 212. 

Mitigation of Damages - Doctrine 
of mitigation of damages cannot be 
basis of cause of action, Scott v. 
Foppe, 67. 

Motions - For new trial for newly 
discovered evidence, cannot be 
heard a t  civil term, I n  re  Renfrow, 
55; motion to quash not made until 
after plea is addressed to discre- 
tion of court, S. v.  Ballenger, 260; 
S. v.  Cluburn, 455; motions to strike 
allegations from pleadings, see 
Pleadings; motion to set aside 
judgment for surprise and excus- 
able neglect, Franks v. Jenkins, 
586; motions to nonsuit, see Non- 
suit. 

Motorcycle Racing - Local act  regu- 
lating professional racing held void, 
Speedwau, Znc. v. Clayton, 528. 

Municipal Corporations - Nature and 
definitions, Smith v. Winston- 
Salem, 349; Candler v.  Asheville, 
398; control and regulation of 
streets, Improvement 00. v. Greens- 
boro, 349 ; municipal utilities, Cand- 
ler v. Asheville, 398; defects and 
obstructions in sewers and drains, 
Smith v. Winston-Salem, 349 ; pub- 
lic improvements, R.R. v. Greens- 
boro, 321 ; police power, Raleigh v. 
Morand, 363; right of city to take 
railroad right of way for streets, 
R. R. v. Greennboro, 321 ; validity 
of Urban Redevelopment Law held 
not properly presented, Greensboro 
a. Wall, 516 ; n~unicipal recorder's 
court may be giren jurisdiction out- 
side city limits. 8. v. Ballenger, 216. 

Municipal County Court - Transfer 
of cause from to Superior Court, 
Amuacment Co. v. Tarkington, 444. 

Municipal Ordinances - Courts mill 
not take judicial notice of, S. v. 
Cl?~biirn, 455. 

Narcotics - S. v. IleZtna, 740. 
National Labor Relations Board - 

Where peaceful picketing is for un- 
lawful purpose of forcing breach 
of right to work law and such pick- 

eting also constitutes unfair labor 
practice, Federal courts have ex- 
clusive jurisdiction and State court 
may not issue injunction, Aircraft 
Co. v. Uaion, 620. 

Negligence - In operation of automo- 
biles see Automobiles; of power 
companies see Electricity ; of gas 
companies see Gas; accidents a t  
grade crossings, see Railroads ; 
actions for  wrongful death, see 
Death; injuries to invitees on pre- 
mises, Harris v. Department Store 
Co., 195; proximate cause, Chantb- 
ers v. E d n e ~ ,  165; anticipation of 
injury, Arnett v. Yeago, 356; Ins. 
Co. v. Gas Co., 471; last clear 
chance, Barnes u. Horneu, 495; as- 
sumption of risk, Clark v. Freight 
Carriers, 705; contributory negli- 
gence of minors, Arnett v. Yeago, 
366 ; Walston v. Greene, 693 ; plead- 
ings, Hayes v. Bon Marche, 124; 
Litaker v.  Bost, 298; Poultry Co. 
v. Equipment Co., 570; Stamell v. 
Membership Covp., 640 ; presump- 
tions and burden of proof, Chamb- 
ers v. E d n e ~ ,  165 ; question of law 
and of fact, Arnett v. Yeago, 356 ; 
nonsuit, Chambers v. Edney, 165; 
Frazier v. Gas Co., 256: Simmons 
v. Rogers, 340; instructions, Looka- 
bill v. Regati, 199; Pugh v. Smith, 
264; issues and verdict, Litaker v. 
Bost, 298 ; culpable negligence, S. v. 
Tingen, 384; parties concluded by 
adjudication of issue of negligence, 
Jenkins u. Fowler, 111. 

Segroes - Reassignment of pupils to 
schools, I n  r e  Application for  Reas- 
s ipmcnt ,  413; proprietor of pri- 
ra te  enterprise may discriminate 
on basis of race, S. v. Clubz~rn, 455. 

New Trial - Notion for new trial 
for newly discovered evidence can- 
not be heard a t  civil term, 11% r e  
Rcnfrow, 55. 

Xewly Discovered Eridence - Motion 
for new trial for newly discovered 
evidence cannot be heard a t  civil 
term, 112 1.e Renfrozo, 55. 

Nonprobate Property - Will directed 
setting up of trusts in residuary 
estate without regard to nonprobate 
property, Harroff v. Harroff, 730. 

Nonsuit - On ground that plaintiff 
was not party who could maintain 
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action, Darden v. Boljette, 26;  on 
ground that  action was barred 
under doctrine of res judicata, 
Jmtkins c.  Fowler, 111 ; for variance, 
Poultr!/ Co. z.. Equipment Co., 570; 
not allowed for immaterial vari- 
ance, I~tslcranre Co. v. Gas Co., 471 ; 
sufficiency of evidence to overrule 
nonsuit, Parker v. Wilson, 47;  in 
auto accident cases see, Automo- 
biles ; nonsuit for contributory negli- 
gence, Simmons v. Rogers, 340; on 
affirmative defense, Solon Lodge v. 
Ionic Lodge, 310 ; discrepancies and 
contradictions in evidence do not 
justify. Bell v. Sinzmo+zs, 488; on 
motion to nonsuit, evidence must be 
taken il: light most favorable to 
plaintiff, Cltcrmbers v. Edne?!, 165 : 
Simmons v. Rogers, 340 ; considera- 
tion of defendant's evidence on mo- 
tion to nonsuit, Simmons v. Rogeru, 
340 : where court hears cause, there 
must be esceptions to findings of 
fact a s  well as  to refusal of motion 
to nonsuit to present question of 
sufficiencg of evidence, Raleigh v. 
Mornnd, 363: review of exceptions 
to judgments on motions to  nonsuit, 
Durham a. Truckillg Co., 204: 8. v. 
Lzccas, 208: Fraxier v. Gas. Com- 
pan?), 2.56: Bell v. Simmons, 488; 
voluntary nonsuit terminates action, 
Everett c. Yopp, 38. 

N. C. Industrial Coinmission - Hear- 
ing under Tort Clain~s Act. see 
State : hearings under Workmen's 
Compensation Act, sep Master and 
Servant. 

N. C. Workn~rn's Compensation Act - 
See Master and Servant. 

Notice -- In 1.c Ipplicutioti for Rras- 
signment, 413. 

Nuisance - Hooks v. Flozcer~. .X8. 
Obligation of Contracts - There is 

no contract between the State and 
the public precluding change of 
municipal charter, Candler a. Ashe- 
utllc, 398. 

Occupational Disease - Award for 
silicosis should be made without 
consideration of n l ~ e t h e r  condition 
was complicatrd by pulmonary 
tuberculosis, I'itnzun I;. Carpenter, 
63. 

Officers - Rizht of nolice officws 

to arrest for misdemeanor, Perry a. 
Gibson, 212. 

Opinion Evidence - Lay witness may 
testify as  to whether person was in- 
toxicated, S. v. Flinchem, 118; nou- 
espert witness may testify from 
obserration as  to speed of car, 
Lookabill v. Regan, 199 ; expert may 
testify as  to cause of death, S. v. 
Knigllt, 754. 

Options - Time for exercise of, Bar- 
ham v. Davenport, 575. 

Ordinances - Counts will not take 
judicial notice of municipal ordi- 
nances, S. v. Cluburn, 455. 

Parent and Child - Contempt pro- 
ceedings for failure to provide sup- 
port for child a s  decreed in di- 
vorce action, Smith 2;. Smith, 223; 
right to custody of child, see In- 
fants. 

Parking - See Automobiles. 
Parties - Death and substitution of 

parties, Everett a. Yopp, 38; Sim- 
ntotrs v. Roycrs, 340 ; parties plain- 
tiff, Ins. Co. ti. Gas Co., 471 ; defend- 
ant, Morganton v. Botcrbonnaix Co..  
6GG ; joinder of additional parties, 
Bi::cll a. Bixxell, 590; Clark v. 
Frczgl~ t Carriers, 705. 

Passengers - In automobile, see 
Automobiles. 

Pedestrian - Injury to pedestrian 
from steel beam protruding from 
truck, Eptirzg v, Stetcart, 268; in- 
jury to pedestrian while lying in 
road, Barnes v. Horneu, 495; injury 
to pedestrian crossing highway, 
Hodgiit v. Implt,ment Co., 678. 

Perjury - S. v. Lucas, 208. 
Personal Property - Destruction of, 

is offense only when done wantonly 
and wilfully, S. v. Sims, 751. 

Personal Services - Action to recover 
quantum meruit of personal services 
wntlerecl decedf'nt, Beasley v. Yc- 
Lamb, 179; Spsights v. Carruway, 
220; Higltfill v .  Parrish, 389; act- 
ion to recover for personal services 
upon express contract, McGuire 2;. 

Sanzmonds, 396. 

Physical Facts - Held insufficient to 
show which occupant was driver of 
car, Parker ti. Wilson, 47;  as evi- 
dence of negligent operation of car. 
S. c. Tinger~, 384; Stegall a. Sledgc. 
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718. 
Physicians and Surgeons - Millprac- 

tice, Bailey v. McGill, 286. 
Picketing - Contempt for wilful vio- 

lation of court's order restraining 
picketing, Wood Turning Co., o. 
Wiggins, 115. 

Plea in Abatement - Failure to 
make plea in abatement before 
verdict waives irregularity in is- 
suance of warrant,  S. v. Johnson, 
240. 

Plea in Bar  - Plea of accord and 
satisfaction as  bar to action for 
accounting, Bizzell v.  Bizzell, 590. 

Pleadiugs - In divorce actions, see 
Divorce and Alimony; pleading of 
Statute of Frauds, see Frauds, 
Statute o f ;  pleading of Statute of 
Limitations, see Limitation of 
Actions; in actions for negligence 
see Negligence; stntemeut of cause 
of action, Finance Co. v. Simmons, 
724 ; counterclaims and cross-ac- 
tions, Everett v.  Yopp, 38;  Amuse- 
ment Co. v.  Tarkington, 444; Fin- 
ancr Co. e. Simmons, 724; Hannah 
v.  House, 573; Clark v.  Freight 
Carriers, 70.5 ; h'duzards v.  Jenkivcs, 
. T G  ; demurrers, A d a m  2;. College, 
648: Bnilc?~ v .  McCill, 286; Stamey 
v. Mcnzberulrip Corp., 640; Improve- 
ment Po. v. Greensboro, 540; Fin- 
ance Go. v. Simmons, 724; amend- 
ment, Litakcr u. Bost, 298; variance 
Litakcr c. Bost, 298; Smith v.  Win- 
ston-Salem, 349 ; Poultry Co. o. 
Equipment Co., 570 ; admissions in 
pleadings, Moow v.  Ifnmphrcy. 423 ; 
motions to strike, Ha!lrs o. Ron 
Marchr, 121 ; Edtcarrls c. benkins, 
565;  exception to refusal to strike 
designated parngraph of p le~ding  is 
broadside, H a w  n c. Bon March c, 
124; complaint cannot be amended 
upon inquiry to charge additional 
damages without opportunity to de- 
fendant to contest the amount, 
Pruitt  v. Taulor, 380. 

Poisons - -4ction against railroad for 
damages from negligent spraying of 
right of wag, Bioma v. R. R., 711. 

Police Officer* - Right of officers 
to arrest for misdemeanor, Perry v. 
Gibson, 212. 

Police Power - Municipal ronlng 
regulation, Raleigh o. dlor@n&, J83. 

Power of Disposition - Darden v. 
Boyette, 26. 

Precatory Words - Humphrey 2;. 

Fnison, 127. 
Premeditation - Where evidence dis- 

closes homicide committed in perpe- 
tration of robbery, the court need 
not charge on premeditation and 
deliberation, 8. c. Bunton, 510. 

Prepayment Tax Collector - Sheriff 
held ratified in position of prepay- 
ment tax collector a s  well as  tax 
collector and was entitled to com- 
missions on both, Barbour v.  Good- 
man, Sheriff, 635. 

Presumptions - Statute raises no 
presumption that owner was driver 
of car a t  crucial time, Parker v. 
Wilson, 47 ; no presumption of negli- 
gence from mere fact of injury, 
Barnes v.  Homeu, 495 ; presumption 
in favor of validity of zoning regu- 
lations, Raleigh u. V o r a ~ d ,  363: 
presumption in favor of correctness 
of judgment in lower court, Litaker 
v. Bost, 298 ; Biz-clZ v.  Bizzell, 590 ; 
in trial by court there is presump- 
tion that court did not consider in- 
competent evidence, Bizzell v. Biz- 
zell, 590; where findings a re  not 
in record, it  be presumed the 
court found predicate facts upon 
supporting evidence, Prttitt v .  T ~ N -  
lov, 380: where charge is not in 
record, i t  is presumed correct, 
Moore a. Humphrey, 423. 

Pretrial Stipulations - Tucker v.  
Illn11 rc.nl/ Commission, 171 ; Moore 
r. lIrtnlplwe~/, 423. 

Principal and Agent - Cordell c. 
Sand Co., 688 ; notice to agent, Solon 
Lodnr o. Ionic Lodge, 310; proof of 
agency, Bloeno v. R.R., 711. 

Privacy - Order for inspection of 
private safe without showing that 
contents were relevant to inquiry 
held to invade property rights with- 
out due process, Hooks v. Flouers, 
558. 

Privileged Communication - See 
Libel and Slander. 

Probata - Vatfaace between allega- 
tion and ptoof, see Plendings. 

P r o e m  - Waiver of process by gen- 
eta1 a m r a n e e ,  Lumber 00. v. 
West ,  899; oiflcers who mry =me, 
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Lumber Co.  v.  West, 699; service 
on nonresident au to  owners, F r a n k s  
v. Jenlcim, 586;  abuse  of process, 
Bailell v. McOill, 28G ; Edwards  v.  
Jenkins,  565. 

Process Agent - Clerk may revoke 
ancillary let ters upon representa- 
tive's refusal  to  appoint process 
agent, In  r e  Will of Brauff, 92. 

Processioning Proceedings - H a r d 1  
v.  Taylor, 748. 

Professional Racing - Local ac t  
regula ting professional racing held 
void, Speeduay,  Inc. ,  a. Claytot?, 
528. 

Property - Malicious injury to  per- 
.sonalts. S. v. Sims, 731. 

Proprietary Function - Of munici- 
pality, Candler 0. Ashelrille, 398. 

P r o v i n ~ a t e  Cause - Chambers v. Ed-  
ney, 165; S. v. Tirigen, 384; in jury  
in precise form t h a t  occurred need 
not he foreseeable, Ar?tctt v. I'cago, 
3.76; Insurance  Co. v. Gas Co., 471 ; 
complaint held demurrable fo r  
fn i lnr r  to allege fac ts  showing t h a t  
electrocution of linesmau \vas proxi- 
mate  result  of alleged negligence, 
Stanzcy v. Xcmbcrslr tp Corp . 640 ; 
prosiiuate cause is ordinarily for  
jury. Arnctt  1'. I'eago, 356. 

Public Schools -- See Schools. 
Pu ln~ona ry  Tuberculosis - Award 

for qilicosis should be  made with- 
out consideration of whether con- 
dition was  complicated hy pulmon- 
a ry  tuherculosis, Z' i tn~at~ c. Carpol-  
f o - ,  63. 

Punis l~nlent  - J I ax im~uu  punish- 
ment where s t a tu t e  f i ses  no inasi-  
muni, S. c. Lce, 230 ; sentence of de- 
fendant  "to t he  roads fo r  a te rm 
of 30 days" held not in conlpliance 
with G .  S. 148-30, 8. a. Stephenson, 
2.71. 

Quasi-Contracts - 6uppl!j Co. c. 
Clark, 76%. 

Quantum Meruit  -- Action to  recover 
quantum merui t  of personal serv- 
ices rendered decedent, KeasEry c. 
JfcLamb, 159; Speights v. Carra-  
wall, 2'20: Higlrfill v. Parr ish ,  380. 

Quashal - Motion to  quash not  made 
unti l  a f t e r  plea is addressed to dis- 
cretion of court, S. v.  Rallenger, 
260 : S .  2;. Cll/burn, 455. 

Questions of Law or Fac t  - Proxi- 
niate cause is  ordinarily fo r  jnry,  
An t r t t  v. Yeago, 356. 

Racial  Discrimination - Reassign- 
ment of pupils to schools. 1) i  rc9 Bp- 
plicatiorr f o r  dss ignntol t ,  413 ; 
proprietor of private enterprise may 
discriminate on basis of race, 8. a. 
C'll/brlrn. 433. 

Racing - Local ac t  regulating pro- 
fessional raciug held roid,  Speed- 
rc.n!j, Iirc. v. C l n ~ t o u ,  528. 

Railroads - Right  of city to take  
railroad right of way fo r  streets,  
R. R. v. Grcenrboro, 321; accidents 
a t  crossings, Fniwlotlt z'. R.R., 100; 
R t ~ ~ ~ t q a r r ~ c r  I:. R.R.,  374; injuries to 
lauds contiguous t o  track,  B ivem 
v. R.X., i l l :  rights of wny, JfcCot- 
tcr  2). Rarrir.8. ,180; Biwits  u. R.R. .  
$11. 

Real  Chattel  -- Leaseholtl estate is. 
Y o ~ ~ i c i l  r ,  fiaiid Co., 688. 

Recomincntlation of life inll,risom 
merit -- Discretionary right of jnry 
to  reconlmend l ife inlprisonment. S.  
1,.  Slc.-lfcc. 98; court's charge on 
rirrht of jnry to recoininend l ife 
iniprisonment held without error,  
S. r. Bictrton. 510. 

Record - Where  findings a r e  not in 
record, i t  will be presumed the  
court  fouriil 1)retlicate fnc+s upon 
snppor t i~ lg  evitlencr, Prtt iff r. Ta.11- 
lor, 380: where rharge  i..: not in 
recortl. i t  is  presunled correct. 
Jfoorc o. Hri tnplr rcy, 423. 

Recorder's Conrts - JInnicipal re- 
corder's court may he given juris- 
tlicTion ontside ri ty liinits. S. t'. Enl- 
l(~irycr, 216, 

Reference -- d r i d ~ . e x s  v. Lourjoy, 5.74. 
Religious Societies - Suit  to  enjoin 

merger of t i~noiuinntiunal colleges, 
.Idarns a. Colltgc, 648. 

Remand - Where  findings a r e  made 
under inisapprehension of applic- 
able law causP nlust be reninndetl 
fo r  suc.11 findings of fnct. I n  r e  Gib- 
bo118, 278 : cause reinanc1c.d for  want 
of finding on jurisdictional clues- 
tiotr. I u  r c  Barif, 562 ; for  necessary 
])nrtiex. .lforqantorr v. H ~ t t ~ r r  & 
Ijotir,boiitr ai.7 C'o., 666. 

Request fo r  Instrlictions - Par ty  de- 
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siring additional instructions must 
aptly tender request, H~tvrtcr v. 
Fisher. 226. 

Res Judicata - See Judgments. 
Rescue - Doctrine of, Bumgar~ter v. 

R. R., 374. 
Residence - Attack of issuance of let- 

ters 011 ground of nonresidence of 
decedent, I n  r e  Bane, 662. 

Respondeat Superior - Liability of 
owner for driver's negligence, see 
Automobiles. 

Restraining Order - See Injnnctions. 
Resulting Trust - Hoff?tiutr v. Maze- 

leu, 121. 
Right of Way - Deed for railroad 

right of way held to convey fee and 
not mere easement, McCotter 2;. 

Barnes, 480; deed held to convey 
easement over land retained by 
grantor, Andre~cs v. Lovejog, 554. 

Right to Privacy - Order for inspec- 
tion of private safe without show- 
ing that  conteuts were relevent to 
inquiry held to invade property 
rights without due process, Hooks, 
Solicitor v. Flozocrs, 588. 

Right to Work Law -- Where peace- 
ful  picketing is  for unlawful pur- 
pose of forcing breach of right to 
work law and such picketing also 
constitutes unfair labor practice, 
Federal courts have esclusire jnris- 
diction and State court may not is- 
sue inji~nction, Aircraft Co. %. 

Union, 620. 
Robbery - Murder columitted in 

perpetration of, is luurder in first 
degree, 8. v. Ma!/tra~d, 162; S. v. 
Bunton, 510. 

Safe - Order for  inspection of pri- 
vate safe, Hooks v. Plowers, 568. 

Sales - Remedies of seller upon dis- 
honor of check for cash sale, Car- 
row v. TVcston, 736. 

Sales T a r  - Duke v. Sltatc, Contmis- 
eioner of Revenue, 236. 

Sanitary Districts - Statute prescrib- 
ing that city should not charge 
residents of sanitary district ra te  
for water higher than that charged 
municipal residents held valid, 
Cmdler v. Ashcville, 398. 

Scaffold - Fall of employee from, 
C'lr nrnbo.8 c. E d n e ~ ,  166. 

Schools - Assignment of pupils, In 
rc. Bpplicatiou for  Reassignment, 
413. 

Searches autl Seizures - 8. v.  8102~%, 
639. 

Self-Defense - Charge on plea of 
self-defense in prosecution for as- 
sault aud battery held prejudicial, 
8. c. 31 ttarcut, 266. 

Seuteiice - Jlaxiulum punishment 
where statute fixes no maximum, 
8. c. Lcc, 230 ; sentence of defendant 
"to the roads for a term of 30 days" 
held iiot in compliance with C;. 5. 
118-30, 8. c.  Stcplrenson, 231; sus- 
peudetl seiltence, 8. v. llitr!/en, 384. 

Serricv - See Process. 
Set-Otf -- See Pleadings. 
Sewer System - Liability of munici- 

pnlity for  failure to keep sewer 
system in repair, Smith v.  Winstotl- 
Salmu, 319. 

Sheriff - Held ratifled in positioi~ 
of prepa.nuellt t a s  collector a s  well 
as ttis collecter and was entitled 
to coulmissious on both, Barbour 2;. 
Goodtnart, Sko-ifl, 655. 

Shock - 1)eath resulting from shock 
or fright attrudant un jus t i f id  as- 
siiult is lmuicidal, S. v. Iinight, 751. 

Sight - Loss of entire sight within 
meaning of insurance policy, Brin- 
8011 1:. III~~IIIYJII(.(: Co., 83. 

Signiiig of .Judgiuent - Exception to, 
12trlciy11 o. Vor,und, 363 ; Amuea- 
nwr t C o .  2;. Tarkington, 444. 

Silicosis - Award for silicosis should 
be nlatle without consideration of 
whether condition was complicated 
by pul~uouury tuberculosis, pit mar^ 
v .  Ca~'petr te~. ,  63. 

Similar Occurrences - Plaintiff may 
allege prior similar occurrences 
cansiug iujiiry, I i a ~ c e  v. B012 
dfarclr e, 124. 

Skidding - Of car on snow or ice, 
Dfwliat~~ v. Trucking CO., 204 ; Wise 
o. Lodge. 230; mere skidding does 
not alone imply negligence, Jackson 
v. JicCou~y, 502. 

Slum Clearauce - Validity of Urban 
Redevelopment Law held not pro- 
perly presented, C~.eer~ebovo v. ll'all, 
Sl6. 
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Small Claims Act - Jackson. v. Mc- 
Cour!~, 502. 

Snow - Skidding of car on snow or 
ice, Dttrkana v. Truckittg Co., 204; 
Wise u. Lodge, 250. 

Sorereign - Is not estopped, Candler 
c. Aslreville, 398. 

Special Act - Right of General As- 
sembly to pass special o r  local acts, 
see Statutes ; municipal charter 
may be amended by special act, 
Candler v. As7beville, 398. 

Speed - Non-expert may testify 
from observation as  to speed of 
car, Lookabill v. Regan, 199; 
under circumstances, admission of 
defendant that  he was driving too 
fast held not a n  admission of un- 
lawful speed, 8. v. Tingen, 384. 

Stairway - Fall on, Harr is  v. De- 
pcirtnwnt Stores Go., 195. 

State - Tort Clainls Act, T~tcker  
v. Higkzcay Corn., 171. 

Statute of Frauds - See Frauds, 
Statute of. 

Statute of Limitations - See Limi- 
tation of Actions. 

Statutes - Special and local acts, 
Cartdler v. dshcville, 398; S. v. Bal- 
len{ler, 216; Speedwal! v. CLyton, 
328 ; procedure to test validity 
Greenzboro v. Wall, 516 ; adminis- 
trative interpretation, I n  re  Appli- 
cation for Reassignment, 413. 

Stipulations - Stipulation as  to 
award of interest, Jackson v. Gas- 
tonia, 88; stipulation of attorney 
surrendering substantial legal 
right not binding on client, Bailey 
2;. 3lcGill, 286; pre-trial stipu- 
lations, Ttic7cer 2;. IIrgI~zcay Com- 
n~isuiotr, 171; Moore u. IIlcn~plrrel~, 
423. 

Stop Sign - Stipulation that  stop 
sign was  erected along street 
raises inference that it  was erect- 
ed pursuant to competent authori- 
ty, Jackson v. HcCoary, 502. 

Stores - Injury to patron from magic 
eye door, Hayes 2;. BOIL Jfavche, 124. 

Streets - Right of city to take rail- 
road right of way for streets, R. R. 
2;. Greensboro, 321 ; city may not ac- 
quire streets in consideration of 
keeping same open and then con- 
re r t  main street to limited access 

highway mithout payment of ade- 
quate compensation, Imgl'ovement 
Co. v. Greensboro, 549. 

Strikes - Contempt for wilful viola- 
tion of court's order restraining 
picketing, Wood Turning Co. v. 
Wiggins, 115. 

Subornation of Perjury - S. v. Lu- 
cas, 208. 

Subrogation - Insurer paying entire 
loss must maintain action in its 
own name, Insurance Co. v. Gas Co., 
471. 

Subornation of Perjury - S .  2;. Lu- 
substitution of parties, Everett v. 
Yopp, 38; Simmons v. Rogers, 340. 

Sudden Emergency - Simmons v. 
Rogers, 340. 

Snmniuns - See Process. 
Superior Conrt - See Courts. 
Suprenle Court - In sound discretion 

may treat appeal in habeas corpus 
proceeding a s  petition for certi- 
orari, I12 re Renfrow, 55 ; Supreme 
Court will arrest judgment ex mero 
rnotu where indictment is fatally 
defective, S .  v. Jordan, 253; review 
see Appeal and Error  and Criminal 
Law. 

Secureties - On plaintiff's undertak- 
ing in claim and delivery, liability 
of, Xoore v. Huwrplrrey, 423. 

Surgeons - See Physicians and Sur- 
geons. 

Surprise and Excusable Neglect - 
Motion to set aside for, Franks v. 
Jetrkins, ,586, 

Suspended Judgments - By accepting 
conditions of suspension, defendant 
waives right of appeal, S. v. Collins, 
248; 8. 2;. Hni~.ston, 395; suspended 
sentence, S. v. Tingen, 384. 

Tax Collector - Sheriff held ratified 
in position of prepayn~ent tax col- 
lector as  well as  tax collector and 
was entitled to conmissions on 
both, Ba~.borir 2;. Goodman, Sheriff, 
653. 

Tax Foreclosure - Commissioners' 
deed in tax foreclosure against one 
tenant in conlmon is color of title 
against co-tenants, Jolr nson v. 3fc- 
Lamh, 534. 

Taxation - Construction of taxing 
statutes in general, Distributors v. 
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Slra rc, 157 ; ~ ~ s s e s ~ n ~ e n t  of real  prop- 
erty,  Cordell z;. S a r ~ d  Co.. ($88; in- 
c o u e  taxes,  Distributors v. Shau;, 
157; sales and use taxes,  Duke  c. 
S l r a ~ r .  236 : reniedies of t t~ spaye r ,  
Dttkc v. Sltaw, '736 ; C r e e t t ~ b o ~ o  5 .  
l17trll. .Sl(i : foreclosure, Jolitrso?t ti. 
11 (~1,frnt b ,  234 

Teetli - F;lci:ll d i s f ig~~re rnc~n t  from 
loss of teeth :is ctonlprnsablr, ntr cis 
v. Cot~sti.rtctior~ C".. 332. 

Tenipor;~ry l i e s t r a i~ l ing  Order See 
Iujunctions. 

Tt.nt111t Holtling Over - After e s -  
1)ir:~tion of t rn i i ,  ll7i1li(rtii8 ?.. Iiilr!/, 
581. 

Tr1i;ints in Co~~i iuoi i  Cun~lnission- 
crs '  tletvl in tax  forrclosnre ugainst 
one t e ~ ~ a n t  in common is color of 
t i t le  p pain st co-tenants, Jol~)?uot, c .  
Vr~Lanlb.  534. 

Tllrory of Tr ia l  Apl~eal  will be  de- 
vitlt.11 in nccortlniice I ~ i t h ,  Biz;ols  c. 
R. R., 711. 

Tort C l a i n ~ s  Act. See State.  
Torts - l ' a r t icuhr  torts see 11articu- 

lnr titles of t o r t s :  joinder of addi- 
tional parties for  contribution, Han-  
irtrlr c. Jlotrac,. T,TX : ('1ai.k 1:. Fi,ci,qlr t 
Car.rio.s, 703. 

Total  arid I 'ermnnn~t Disability - 
1,'trir v. Bu.~rcrancc A'ocii,t!/, 

'I'OWIIS -- See l\Innicipal Corlwratiom. 
Tra i ler  - IAi:tbilitg of owner for  in- 

juries caused by defect in tongue 
of trai ler .  ll~c'bstc'r. v. Il'ebuter, 588. 

Twi l e r  P a r k  - Forbi(1tlen in residen- 
t ial  section by eonin:: regulation, 
lZttlcif/lc T. Jf ot~utrtl. Xi3. 

Trnns;~ct ions  o r  C 'oni~lm~~icat ions  - 
With decedent. ilitroduction of e ~ i -  
tlrnce by one par ty  a s  to transac- 
tions with decet lwt  opens the  door 
for  snc.h eritltwcr by adverer party.  
IIi~/lrfil/ c. l 'u r r i s l~ ,  3S9. 

165 ; Simnlotrs u. Rogers, 340 ; Litak- 
er c. Bout, 298; Bell  2;. Sirnmowi, 
485 ; P a r k e r  9. Wilscw, 47 ; IM.  CO. 
c.. Gau Co., 471; Poul t ru  Co. v. 
LIqz~~jiw~ciit C'O., 370; Solon Lodge v. 
Ionic Lodge, 310; Everett  v. Yopp, 
38 ; instructions, Hrtriter u. Fisher ,  
226 ; sufficiency of issues, Hoffrnarb 
c. Jf ox leu ,  121 ; verdict  Li taker  v. 
Host. 298 ; Moore v. H u m p l l r e ~ ,  423 ; 
R t a s l c ? ~  v. NcLamb, 179: t r ia l  by 
coiirt, Bl;:ell v. Bit te l l ,  590. 

Trns t s  -- Will directed sett ing u p  of 
t rus ts  in r t s iduarg  es ta te  without 
regard to  nonprobute property, H a r -  
roj'f v. I lawoff .  530; par01 t ru s t s  
Hrrnzp11rc)t v. Faison, 128 : result ing 
triist. ffoffnzan v. Alozc~le~. 121 ; 
nrtions to enforce t rus t ,  6oZon Lodge 
c. Toi~ic Lodge, 310. 

Tnberculosis - A\rard  for  silicosis 
should be made without considera- 
tion of whether condition \\,as com- 
plicnted by pulmonary tuberculosis. 
Pitntn~r c. C'orporttr. 63. 

Tlirlington Art.  See Intoxicating 
1,iquor. 

Turning - See hntomobiles. 
l ~ i ~ e n ~ p l o g i u r n t  C'onipensation - Eni- 

ployer inag p i re  two weeks vaca- 
tion withont entitlin:: employees to 
nncinployment benefits. I n  vf Soutli- 
f,171, x 4 ,  

T~nfa i r  Labor Practice -- Where  
peaceful picketing is  for  unlawful  
pul.pose of forcing breach of r ight 
to \\orlc law nntl such picketing 
:11w wnst i tu tes  unfa i r  labor prac- 
tic€,. Federal  courts h a r e  exclusive 
juriudiction ant1 Stnte  court  may 
not issue injunction, Aircraft  Co. v. 
17ir ion, 620. 

T.nioris - ('onte~lipt for  \\.ilful r iola- 
tion of conrt'b order restraining 
picketing, Il'ootl Turwiity CO., v. 
Il-i,vgiuu, 115 ; wlierr peaceful pick- 
eting i s  f o r  unlawful purpose of 
forcing breach of r ight to  work l aw  
and such picketing also constitutes 
unfa i r  labor practice, Federa l  
courts h a ~ e  e s c l u s i ~ e  jurisdiction 
and S ta t e  court  m a s  not issue in- 
.junction, A i r o n f t  Co. v. Union, 620. 

1.1 ~ I I  Redevelopn~ent Law -- Validi- 
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ty of, held not properly presented, 
Greensboro v .  W a l l ,  516. 

Usury - Finance Co.  v .  Simmons,  724. 
Utilities - Statute prescribing that 

city should not charge residents of 
sanitary district rate for water 
higher than that charged municipal 
residents held valid, Candler v .  
Aslteville, 398. 

1-tilities Commission - Candler v. 
Candler, 398. 

Tacation - Employer may give two 
weeks vacation without entitling 
employees to unemployment benefits 
In vc S o r i t h c ~ n ,  .744. 

Variance - Between allegation and 
proof, Smith v. Il ' instm-Salem, 349 ; 
Ins.  Co.  V .  G a s  Co. ,  171; Ponltry 
C o .  v. Equipment Co. ,  570. 

Tendor and Purchaser - Rarlrana v .  
Davenport ,  573 ; Scott v .  Foppe,  67. 

Verdict - Conformity to instructions. 
Rcn.ulcr, r McLantb, 179; will be 
cbonatrued n ith regard to pleadings. 
evidence and c h a r ~ e ,  Litalcer c. 
Rort ,  298; Moore v. H n m p h r e ? ~ ,  423: 
error relating to one count held not 
caured by general verdict in this 
caqe, S .  c. Rrozc?t, 539. 

Yoid .Judgment - Prnit i  v .  T a ~ l o r .  
380 : 31001 c 11. Hwniplr rc.!j. 423 ; Lfim-  
b f r  Co. z .  Tl'cet. 699. 

Voluntary Sonsuit - Terminates 
action, E r w e t t  c. Yopp.  38;  counter- 
vlaim a s  precluding voluntary non- 
snit, Ecerctt  c. Popp,  38. 

Waiver - Of search warrant, S .  v. 
B r o ~ n ,  639; waiver of civil right, 
Currnrc v. Tl'cuton, 733. 

Warrant - See Indictnient and War- 
ran t ;  right of officer to arrest 
without warrant, P P I  r y  v. Gibson, 
212; failure to make plea in abate- 
ment before verdict waives irregu- 
larity in issuance of warrant, S .  v. 
Jolrnson. 240: search warrant, see 
Searches and Seizures. 

Waste - Actions for, Parrish v .  Par-  
riali, 584. 

Water - Statute prescribing that city 
~ h o u l d  not charge residents of sani- 
tary district rate for water higher 
than that charged municipal resi- 
dents held valid, Candler v. Ashe- 
vi l le ,  398. 

Weed Killer - Action against rail- 
road for damages from nwligent - - - 
spraying of right of way, Bivens u. 
I ( .  R., i l l .  

Wills - Contracts to devise, Humpli- 
r c y  v. Fai.vott, 127; general rules of 
construction, H a r r o f f  v. H a r r o f f  
730: estates and interests created, 
IlntnplrrrJ!~ r.  Faison, 127; Darden 
a. B o ~ c t t e ,  26:  Harroff v. H a r r o f f ,  
i:3O : actions to construe wills, 
If n n l p h ~  c ! ~  z.. Faison, 127 ; widow's 
dissent. Wit ittcd v .  W a d e ,  81. 

Witnesses - Lay witness may testi- 
f y  as to whether person was intosi- 
cated, S.  r. Fl~ncl tcm,  118; non-ex- 
pert witness may testify from ob- 
servation as  to speed of car, Looka- 
bill L'. R t g a n .  1!m; medical expert 
may testify as to cause of death, 
8. c. Kniglrt, 764 ; testimony held 
not mere deductive conclusion of 
witness, Looliabrll v .  Regarr, 199: 
cross-examination of, 8. v. Maynard,  
462 ; charge on character evidence, 
S. c. Bunton, 310. 

Worlimen's Compensation Act. See 
Master and Servant. 

Wrongful Death - See Death. 

Wrongful Discharge - Action for 
wrongful discharge for activities 
in regard to labor union, Wil1a1.d r. 
Huffntan, .323. 

Zoning Ordinances - Municipality 
has power to zone within one mile 
of city limits. Raleigh v. Morand, 
363. 
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ABANDONMENT O F  PROPERTY 

I n  order to constitute a n  abandonment of mineral rights, there must be acts 
and conduct positive, unequivocal, and inconsistent with the claim of the lease- 
hold estate, and mere lapse of time and the failure to pay taxes thereon a r e  
insumcient to amount to a waiver or abandonment. Cordell c.  SamI Co., 688. 

ABATEMENT AND liEVIVAL 

8 11. Actions fo r  Negligent In jury  Not Causing Death. 
Claim for  disability benefits under Workmen's Compensation Act does not 

abate a s  to  payments accrued upon death of employee from a subsequent com- 
pensable accident unconnected with the first. I ~ l n ~ a u  9. Ueares ,  661. 

8 15. Death of Par ty  and  Survival of Actions - Actions Relating t o  
I Realty. 

Where, pending an action to recover damages for trespass and for injunc- 
tive relief against further trespass, plaintiff dies, the court has authority to 
permit plaintiff's heirs to become parties on a motion a t  any time within one 
year after  plaintiff"^ death, or afterward on a supplemental complaint. Everet t  
v. Yopp, 38. 

ACCORD AND SATISFACTION. 

8 1. Nature and  Essentials of Agreement. 
An accord and satisfaction is composed of two elements: the accord which 

is the agreement and the satisfaction which IS the execution or performance 
of such agreement. Rizzell v. Bizrell ,  590. 

Where i t  is plain from a contract of accord and satisfaction that  only the 
performance of the agreement should bar action on the original controversy, 
proof of such performance is necessary for final judgment sustaining the plea 
in bar. Ib id .  

Any new and valuable consideration is sufficient to support an agreement of 
accord and satisfaction, and therefore evidence tending to show that plaintiff 
was entitled to receive, under the agreement, :in interest in realty free of any 
claim by defendant for a large sum of money furnished by defendant for the 
enlargement and modernization of the building thereon, is sufficient to support 
the finding by the court that the agreement was supported by valuable con- 
sideration regardless of evidence relating to olher considerations furnished by 
defendant. Ibid. 

ADMINISTRATIVE LAW 

§ 4. Appeal, Certiorari and  Review. 
Provision for judicial review of a n  adn~inistratire ruling, G.S. 143-306, con- 

templates the review of an aclnlinistrative order entered in a quasi-judicial 
hearing in which the parties are  permitted an opportunity to offer evidence 
and a decision is rendered applicable to a specific factual situation, and the 
statute does not authorize the filing of a petition in the superior court seeking 
an advisory opinion on the correctness of a n  administrative interpretation of 
a statute. Duke v. Sltazc;, 236. 

ADVERSE POSSESSION. 

8 7. Adverse Possession Among Tenants in Common. 
The rule that deed of one tenant in common purporting to convey the entire 

786 
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tract does not constitute color of title will be strictly applied, and will not be 
extended to a commissioner's deed in tax foreclosure against a single tenant. 
Joh?rsotl 1:. McLatnb, 534. 

3 15. What  Constitutes Color of Title. 
Ordinarily any instrument constitutes color of title if i t  purports to convey 

title but is defective or roid for matters dcl~ors the record, or even if the de- 
fects arc  disccrrerable from the record. Johnson v. McLamb, 534. 

The rnle that deed of one tenant in common purporting to convey the entire 
tract does not constitute color of title as  against the co-tenants is to be strictly 
confined to deeds esecuted by a tenant in common, and will not be extended to 
judicial sales for partition or to tax foreclosures instituted against a single 
tenant. Ibirl. 

APPEAL AND ERROR 

# 1 .  S a t u w  and  Grounds of Appellate Jurisdiction in General. 
'J'l~e constitntionality of a statute will not be determined unless the judicial 

power is properly in~~olied and it is necessary to determine the question in order 
to protect the constitutional rights of a party to the action. Greensboro v. 
1Val1, ,516. 

Where the jntlgment of the lo\~i.r court is correct, i t  will be affirmed inrespec- 
tire of t l ~ e  gro~ulds upon which the judgu~ent was entered. Adams v. College, 
648. 

The sole question presented upon appeal from an order of a lower court is 
the correctness of the order, and. upon remand, the reasons given by the lower 
court as the l)wsis of the order should be stricken so that  neither side will be 
1)rejndiced. E'irrcivcr C o . ,  v. Simn~ons, 724. 

A p:1rty ci~nnot c o ~ ~ t e s t  the case on one theory and later upset the trial bg 
switcl~ing to another theory on the appeal. Bivins v. R. R., 711. 

It  is not necessary for nli appellate court, after having determined the merits 
of the case. to e s i ~ n ~ i n e  qnrstions not afiecting decision reached. Finance Co.  c. 
Simrt io~~.~,  724. 

5 a. Supervisory Jurisdiction of Supreme Court and Matters Cognizable 
E x  Mcro Rlotu. 

The Snpren~e C'onrt may treat ;I purported appeal from a judgment rendered 
on rt>t~irn to ;I writ of habca& corpcca as a petition for certiorari in order to 
clarify :tn imyort;~nt question of practice presented by the record. I n  re  Re)!- 
frolc., 5.7. 

Tlte Sunreme Court may take cognizance of the failure of the complaint to 
state a cause of action r r  n t t r o  ? ) l o f i r .  Adar)zs v. College, 648. 
# 3. Juclg~ncnts Appealable. 

Jutlg~~lcilt of the s ~ ~ p e r i o r  co~ir t  remanding proceedings under the Tort 
Ci:t~ms Act to the Industrial Co~nmission is not a final judgment, but nwer-  
thelc~.~ a11 a1)~r'al \rill lie fro111 such judgment when i t  deprives appellant of 
sonw ~11bsta1iti;rl right which might be lost if the order is not reviewed before 
final judgment. l'ircker v. Higlcway Corn., 171. 

An order entered in a proceeding to abate a public nuisance directing the 
1llii1.111:' of ail i ~ ~ ~ e n t o r y  of t h ~  contents of defendant's safe found in the pad- 
locked builtlil~g. without any shoning that the contents of the safe were 
relevant to that proceeding, is an order abecting a substantial right of de- 
fendant, fro111 which appeal lies. Hooks I;. Floxers, 558. 

An interlocutory judgment is not appealable unless it  affects some substantial 
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right which will be lost if not corrected prior to final judgment. Biazell v.  
Bixel l ,  590, 

Where, in an action for an accounting, the defendant pleads an accord and 
satisfaction in bar of the action, judgment holding that  there was an accord 
and continuing the cause to a subsequent tern1 to determine whether defendant 
is able to and does fully perform the contract on his part, is an interlocutory 
judgment which does not affect any substantial right, and is not appealable. 
I b i d .  

§ 5. Death and Substitution of Parties. 

Where it is made to appear that a party defendant has died, motion to sub- 
stitute the personal representative of the deceased defendant will be allowed 
in the Supreme Court. Rule of Practice in the Supreme Court No. 37. Simmotrs 
c. Rogers, 340. 

5 6. Moot Questions and Advisory Opinions. 

The Declaratory Judgnient Act does not authorize the courts to give advisory 
opinions. Greeitsboro r. Wall, 316. 

Where demurrer to coniitcrclaim is snstained, defendants appeal from judg- 
ment allowing motion to strike certain :~llegations therefrom becomes academic. 
Edwards v. JcnLirls, Xj. 

§ 7. Demurrer and Motions in  Supreme Court. 

Where the complaint constitutes a statement of a defective cause of action 
as  against certain of the parties, the demurrer ore teutis of such parties in the 
Supreme Court will be allowed and the cause dismissed as  to them. Bailey v. 
McGil2, 286. 

An appealing defendant may file in the Supreme Court a demurrer ore tenus 
on ground that plaintifY's pleading fails to state facts sufficient to constitute a 
cause of action. Stamcu v, Membership Corp., 640; ddams c. College, 648. 

Ij 11. Appeal and Appeal Entries. 

G.S. 1-279 requiring that an appeal from judgment rendered in term be taken 
within ten days after its rendition unless app?ai is taken a t  the trial, and G.S. 
1-280 which requires that  appellant shall cause his appeal to be entered by the 
clerk on the judgment (locket and notice thereof be given the adverse party, 
are  jurisdictional. and when not complied with the Supreme Court obtains no 
jurisdiction of a purported appeal and must dismiss it. BUcocli v. Richardson, 
233. 

8 12. Jurisdiction and Powers of Lower Court After Appeal. 
An attempted appeal from n nonappealable interlocutory order continuing 

the cause to a snbscquent term does not deprive the superior court of jurisdic- 
tion to hear the cause at  the later term. Bim3l l  v. Bizzell, 590. 

3 16. Certiorari RS Method for  Review. 
Allowance of ccrfiorari nnder Rule 4 ( a )  will be treated as  an exception to 

the order or orders which petitioner seeks to have rwiewed, and even though 
appellants fail to group and separately number the exceptions relied upon by 
them as required by Rule 19, Section 3, the appeal will not be dismissed, since 
an exception to the judgment is sufficient to present the question whether the 
pleadings and admitted facts on which the trial court ruled support the orders 
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entered, and whether any error of law appears on the face of the record. Clark 
2;. Freight Carriers, 705. 

§ 19. Form of and Necessity for  Objections, Exceptions and  Assignments 
of E r r o r  in  General. 

An assignment of error to the issues submitted, which assignment of error 
is not supported by an exception or the tender of other issues. will be disre- 
garded by the Supreme Court on appeal c.r mr ro wtotlc. ZJca.rlc!/ 2'. .licLar1z6. 179. 

3 20 Part ies  Entitled to  Object and  Take  Exception. 

A party may not coinplain of a n  asserted error in the charge which is faror- 
able to him. Fallivs v. INS. Co., 72. 

Appellant may not object to a portion of the charge relating to iln issue 
answered in his own fayor. Lookabill v .  Rcqan, 109. 

A part!: may not complain of alleged error relatire to an issue answered in 
his favor. Hodgtrt v. I~nylcntolt Co., 558. 

2 Exceptions and A4ssignnlrnts of E r r o r  to  ,Judgment o r  t o  Signing of 
Judgment. 

An euception to the signing of judgment presents the questions ~vhether the 
factq found support the conclusions of law and the judgment entered thereon 
:~nt l  whether any error ilr)l)r:lr\ on the face of the rwortl Ralc~ylr r. lIoicltrc7. 
363 ; A m u s ~ m e n t  Co. L .  Trcvkt?~{jto?r. 444 

An exception to the j u d g n ~ ~ n t  cannot be snstained nhen no error appears on 
the face of the record. dndrczcs v. Lowjoy, 554. 

Allowance of petition for certiorari will be treated as  an exception to the 
orders sustaining demurrers and granting motions to strike, presenting question 
of whether the orders entered are  supported by the facts. Clark z;. Freight 
Carriers, 50.5. 

5 21.. Exceptions and Assignments of Er ror  To Rulings on Motions to  
Nonsuit 

Where the court hears the cause by agreement of the parties, an exception to 
the retusal of motlon for n o n q ~ ~ i t  presents no qu~btiom for review nhen there 
i \  no except1011 to the f~ndings of fact or conclnsions of law. Ralctqh Y. d f o i a ~ d ,  

363. 

# 22. Objections Exceptions and  Assignments of E r r o r  t o  Findings of 
Fact. 

I n  exceptive assignment of error that the court erred in finding the facts as  
contained in the jurlgmr~nt is broadside. Prucft 2;. Pru t t t ,  13 

Where there are  no exceptions to the atlniission of evidence or to the finclings 
of fact, the findings are  prrsumed to be supported by competent evidence and 
are  binding upon appeal. Ralc tqll c Ilioru~tl,  365. 

# %a. Exceptions and  Assignments of Er ror  Relating t o  Pleadings. 
An exception to the refusal of the court to strike designated sub-paragraphs 

of n pleading is a broadside exception and must fail if the paragraphs chal- 
lenged contain any proper factual allegations. Huueu o. Bo?b Jfarche, 124. 

(j S5. Conclusiveness and Effect of R e ~ o r i l  and  Presumptions i n  Regard t o  
Matters Omitted. 

Where the charge of the court is not in the record, it  will be presumed that  
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tlie court correctly instructed the jury on every principle of law applicable to 
the facts. Moore v. Humphre!~, 423. 

s 38. Exceptions not Discussed i n  t h e  Brief, F o n n  and  Stipulations. 
Assignments of error not discussed in the brief are  deemed abandoned. Beae- 

ley v. McLamb, 179; Speights v. Carraway, 220. 
Where the brief stipulates that  appellant is not seeking a new trial but is 

appealing solely on the correctness of the court's denial of motion to nonsuit, 
all other assignments of error are  eliminated. Frazier v. Gas Go., 256. 

§ 39. Presumptions and Burden of Showing Error .  
The presumption is in favor of the correctness of the jndgnient in the lobver 

court, and the burden is on appellant to show a denial of some substantial right. 
Litakcr 2;. Bost, 298; Biwell v. Bizcell, 590. 

5 41. Harniless and  Prejudicial E r r o r  i n  Admission o r  Exclusion of Evi- 
dence. 

Any error in the admission of testimony over objection is rendered harmless 
by the later adnlission of testimouy of the same witness to the same effect 
without objection. Lookabill v. Regan, 199. 

Where evidence excluded does not appear of record, its exclusion cannot be 
held prejudicial. Illman v. Jleares, 661. 

§ 42. Harniless and Prejudicial Er ror  i n  Instructions. 
Where the court's statement of a contention is fully supported by the evi- 

dence and appellant makes no objection thereto prior to the retirement of tlie 
jury, a n  assignment of error to the statement of the contention cannot be 
sustained. Bcnsle?/ v. HcLan~b,  179. 

Where the court gives equal stress to the respective contentions of the 
parties, the charge v i l l  not be held objectional on the ground that the court 
necessarily consumed more time in stating the contentions of the one party 
than it did of the other. Lookabill c. Regan, 199. 

Where the charge of the court is not included in the record, it  will be pre- 
sumed that the jury was correctly instructed on every principle of Inn, npplic- 
able to the facts. Litaker v. Bost, 298. 

§ 43. E r r o r  Cured by Verdict. 
Where the jury answers the issue as  to the bas of the three-year statute of 

lin~itations in plaintiff's favor, the subniission of the further issue of the ten- 
year statute cannot be harmful. Solon Lodge v Iovic Lodge, 310. 

3 47. Review of Orders Relating t o  Pleadings. 
Esception to the refusal of motion to strike certain allegations of a pleading 

cannot be sustained when appellant fails to show prejudice. Rixe l l  1 . .  Bi:,-cll, 
590. 

§ 49. Review of Findings o r  of Judgments  on Findings. 
Where appellant ~nakes  no contention that  the evidence ivas insntticient to 

s ~ ~ p p o r t  the findings of fact or any of them, the facts as  set forth by the lower 
court will be accepted as established. Pruett v.  Pruett,  13. 

In the absence of findings, it  will be lvesumed that the lower court found the 
predicate facts upon supporting widence. Pruitt z;. Tolllor, 380. 
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Where flndings a re  made under misapprehension of applicable law, the 
cause will be remanded. Tucker v. Highway Cona., 171; 1% r e  Gibbons, 2'73; 
Davis v. Construct io~~ Co., 332. 

Where in one instance the findings of fact refer to a n  inapposite statute, 
but in all  other places the applicable statute is referred to, the erroneous 
reference will be treated a s  a typographical error and not fatal. Raleigh u. 
Morand, 363. 

In  an action within the pumiew of the Small Claims Act, where neither 
party aptly demands a jury trial, the findings of fact made by the presiding 
judge have the force and effect of a jury verdict and a re  binding on appeal if 
supported by competent evidence. Jackson v. McCoury, 502. 

Where a judgment is not supported by a finding of fact on the crucial ques- 
tion of jurisdiction involved in the proceeding, the judgment must be vacated 
and the cause remanded. I n  re Baue, 562. 

Findings of fact \vhich are  supported by competent evidence are  conclusive 
on appeal. Bizzell v. Bizaell, 590. 

Where there is sufficient competent evidence to support the court's findings 
of fact, and such findings a re  sufficient to support the court's conclusions of 
law, the court's interlocutory and final judgments entered in the cause will be 
affirmed, notwithstanding appellant's contention that the court also heard in- 
competent evidence, there being a rebuttable presumption that the court dis- 
regarded any incompetent evidence, and there being nothing in the record to 
rebut such presumption. Ibid. 

Where a judgment is entered confirming the surveyor's report upon the 
court's finding that the surveyor had run the line in compliance with direction 
in the judgment establishing the dividing line, G.S. 38-3 ( 3 ) ,  exception to the 
judgment confirming the surveyor's report does not question this finding, and 
the judgment must be affirmed. Harrill  v. Taylor, 748. 

9 50. Review of Injunction Proceedings. 
In  injunction proceedings, the finding of fact made by the trial judge a r e  not 

conclusive, but such findings a re  nevertheless presumed correct and will be so 
treated in the absence of a showing to the contrary. Aircraft C0.v. Union, 620. 

§ 51. Review of Judgments on Motions t o  Konsuit. 
On appeal from involuntary nonsuit, evidence offered by plaintiff and not 

challenged by defendant must be treated as  being before the jury and consider- 
ed in determining the question of the sufficiency of the evidence. Durham v. 
Trucking Co., 204. 

In passing upon exception to the court's refusal to nonsuit, both properly 
and improperly admitted evidence must be considered. Frazier v. Gas Co., 256; 
Bell v. Sinamom, 488. 

g 55. Remand. 
Where cause cannot be determined without joinder of necessary party, the 

cause will be remanded. Jfotyanto?~ v. Bourbonnais Co., 666. 

APPEARANCE 

Recitals in several successive orders for continuances that  they were entered 
by consent imply that both parties consented thereto, and such recitals would 
be irregular if one of the parties was not subject to  the jurisdiction of the 
court, and therefore, under the presumption of the regularity of proceedings in 
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courts of general jurisdiction, such recitals a re  sufficient to show a general 
appearance waiving any defect in the service of process. Lumber Co, v. Weet, 
699. 

ARREST AND BAIL 
(5 3. Right  of Officer to  Arrest  without Warrant .  

Jury and not officer is judge of reasonableness of grounds of officer's belief 
that defendant hail committed misdemeanor. Perry v. Gibson, 212. 

§ 8. Right t o  Bail. 
The fact that ;I defendant has made a motion for a new trial on the ground 

of newly discorered evidence upon certification of the decision of the Supreme 
Court affirming final judgment of conviction, does not affect the provisions of 
G.S. 15-18 or entitle defendant to bond a s  a matter of right pending hearing 
upon his nmtion. It! re Renfrow, 55. 

ARSON 

§ 2. Prosecutions. 
An indictnlent for arson must identify the structure burned so as  to show 

that it comes n-ithin the class designated in the s tatute  and also to enable de- 
fendant to prepare his defense and plead his conviction or acquittal as  a bar 
to further proswution for the same offense. Allegation of ownership or of 
possession of n nnmed person suffices to meet the requirements of identity. S. v. 
Ranks, 745. 

ASS.4ULT AND BATTERY 

9 3. Actions for  Civil Assault. 
Arrest of tleftmlant in action alleging wilful and malicious assault cannot 

be made basis of counterclaim. Edwards v. Jenkins, 565. 

§ 16. Instructions. 
Instruction on defendant's plea of self-defense in this prosecution for as- 

sault with a tleadly weapon held prejudicial on authority of S, v.  Warren, 
242 S . C .  381. R.  v .  Mirurat ,  266. 

ASSIGNJIENTS 

4. Operation and Effect of Assignment. 
The assignee of non-negotiable chose in action takes same subject to any 

set-off or counterclaim existing a t  the time of, or before notice of, the assign- 
nient, though snch counterclaim may be used only to the extent of defeating 
the assignee's claim and not for affirmative relief. 4?n1iaentent Co, v .  Tarking- 
ton, 444. 

ASSOCIATION'S 

S. 4. Propel-ty and Conveyances. 
A fraternal association conveyed property to a corporation in trust for it- 

self. Thereafter, officers of the corporation who were also members of the as- 
sociation, soligl~t to cancel the trust by issuing its stock to members of the 
sssociation in good standing, and charged rent to the association. Held: The 
property of the association could not be diverted from the purposes of the trust 
without the unanilnous consent of its members, nor will the association be 
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charged with notice of the transactions, since its members having notice acted 
in their own interest and against the interest of the association. Solon Lodge v. 
Ionic Lodge, 310. 

.%TTORNET AND CLIENT 

§ 3. Scope of Authority of Attorney. 
Where plaintiff's complaint is sufficient to state a particular cause of action 

only, a statement of plaintiff's counsel that  they did not rely upon such cause 
of action is nut binding upon plaintiff in the absence of express authority to 
the attorney, since ordinarily an attorney has no power by stipulation or agree- 
ment to waive or surrender a substantial legal right of his client. Bailey v .  
MeBill, 286. 

§ 3. Driving Without License o r  After Revocation of License. 
Stipulations, admissions and evidence held sufficient to support conviction of 

operating a motor rehicle on a public highway after permanent revocation nf 
license. S. v. Ti'oorl, 12.5. 

In a prosecution for driving after permanent revocation of license, certified 
copy of the record of the Department of Motor Vehicles, signed by a proper 
official and bearing the seal of the Department, and disclosing such revocation, 
is competent. S. c. Voore. 368. 

Where defendant admits he was driving his automobile on a highway of the 
State :it the time in question, which time was subsequent to the date his license 
had been permanently revoked as disclosed by certified record of the Depart- 
ment of Motor Vehicles introduced in evidence, the evidence is sufficient to 
make out a prima facrc cabe ant1 olerrllle ~lonsuit in a prosecntion for driying 
after revocation of licensr. it not being incu~nbent on the State to show that :I 
new license had not been granted, this being a matter of defense. Ibirl .  

6. Safety Statutes and Ordinances in General. 
r ' n l ~ s s  the statute itself provides to the contrary, the riolation of a motor 

vehicle traffic regulation is negligence pcr se, and the statute itself presrribes 
the standard so that  the common law rule of ordinary care does not apply 
Arnett v. Yeago, 356. 

A violation of G.S. 20-140 is negligence per a t  Stcqall c. S'ler71/1~. T1S 

9 7. Attention to Road, Look-out and  Due Care in  General. 
The operator of a motor rehicle is not under duty to anticipate negIigerice on 

the part of others, but, in the absence of anything which gives or should give 
notice to the contrary, is entitled to assume and act on the assumption that 
others will exercise clue rare for their own safety. Nimntonk c. Rogers, 340. 

8. Turning and Turning Signals. 
The giving of the statutory signal for turning from a direct line does not 

constitute full compliance with G.S. 20-134 ( a ) ,  b u t  the operator of a ~ e h i c l e  is 
required in addition first to ascertain that  such mo~-ernent can be made in safety 
and to exercise due care in other respects. Szmmons v. Rogers, 340. 

The violation of G.S. 20-153 ( a ) ,  requiring a motorist turning left on a 
multiple lane highway to travel on the lane nearest the center of the highway 
before making the turn. is negligence per 8e and is actionable if the proximate 
cause of injury. Ibid. 
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§ 9. Stopping, Parking, Signals and  Lights. 
The leaving of a motor vehicle on a highway unattended without first setting 

the hand brake and turning the front wheels toward the curb or side of the 
highway is negligence per se, and is actionable if the proximate cause of 
injury. Arnet t  v. l'cago, 356. 

8 13. Skidding. 

While the mere skidding of a motor vehicle does not imply negligence, skid- 
ding which is the result of the negligent operation of the vehicle, may be  the 
basis of recovery. Durham v. Trucking Co., 204. 

I t  is not negligence per se to drive a n  automobile on a highway covered with 
snow or ice, but the driver of a vehicle under such conditions must exercise 
care commensurate with the danger to keep his vehicle under control so as  not 
to cause injury to another vehicle or a n  occupant thereof by skidding into it. 
Ii7ise v. Lodge, 250. 

While the skidding of a n  automobile is not in itself evidence of negligence, 
if i t  is made to appear that  the skidding was caused by the failure of the driver 
to exercise reasonable precaution under conditions and a t  a time when skidding 
of the car is probable in the absence of such precaution, such skidding may be 
evidence of negligence. Ibid. 

The mere skidding of a motor vehicle does not imply negligence. Jackson v. 
McCoury, 502. 

3 14. Passing Vehicles Traveling in Same Direction. 
The driver of an automobile traveling in the second or passing lane of a 

four-lane highway is under no obligation to slow down in passing a slower 
moving vehicle traveling in the right lane in the absence of any indication or 
warning that  the driver of the vehicle in the right lane is preparing to turn left 
or enter the second or passing lane of traflc. Simmons v. Rogers, 340. 

§ 17. Right  of Way a t  Intersections. 

A stipulation of the parties that  there was a stop sign erected on the east 
side of a street before its intersection with another street is sufficient to raise 
the inference that  such sign was erected pursuant to competent authority. 
Jackson v. McCoury, 502. 

The failure of a driver along a servient street or highway t o  stop in obedience 
to a stop sign before entering a n  intersection with a dominant street or high- 
way is not negligence or contributory negligence per se, but is only evidence 
thereof to be considered with other facts in the case upon the appropriate issue. 
Ibid. 

The driver of a vehicle along a senvient street o r  highway, who is required to  
stop by sign duly erected before entering an intersection with a dominant 
street or highway, should not only stop but should not proceed into the inter- 
section until, in the exercise of due care, he can ascertain that  he can do so 
with reasonable assurance of safety. I b a .  

The driver of a vehicle along a dominant street or highway is not under 
duty to anticipate that the operator of a vehicle approaching the intersection 
along the servient highway will fail  to  stop as required by statute, but may 
assume, in the absence of anything which gives or should give notice to the 
contrary, even to the last moment, that  the operator of a vehicle traveling along 
the servient street or highway will stop before entering the intersection Ibid. 
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Even though the driver of the vehicle along a dominant street or highway 

has the right to assume that motorists approaching the intersection along the 
servient highway will yield him the right of way, the driver along the domi- 
nant highway is nevertheless required to exercise due care, to  keep a reason- 
ably careful lookout, to drive a t  a speed that is no greater than is reasonable 
and prudent under conditions then existing, to keep his vehicle under control, 
and to take such action as  an ordinarily prudent person to avoid collision when 
danger of a collision is  discovered or should be discovered in the exercise of 
ordinary care. Zbid. 

8 19. Sudden Emergencies. 

The operator of a motor vehicle confronted with a sudden emergency is not 
held to the wisest choice of conduct, but only to such choice as  a person of 
ordinary care and prudence similarly situated would have made. Simmons  v. 
Rogers,  340. 

# 21. Brakes and Defects i n  Vehicles. 

Where the owner has no linowledge, actual or constructive, of cracked tongue 
of trailer, he is not liable to passenger injured n-hen tongue broke on highway. 
W e b a t c r  v. Ti'ebster, 888. 

5 24. Loading a n d  Protruding Objects. 

In this action to recover for injuries sustained when plaintiff pedestrian ran 
into the end of a steel beam protruding from a truck which had been parked 
on the school grounds for f i re  to ten minutes, nonsuit was properly allowed. 
Epting v. Ste lcar t ,  268. 

5 25. Speed i n  General. 
The fact that  an automobile is being operated a t  less than the statutory 

maximum does not relieve the operator of the duty to reduce speed when 
special hazards exist with respect to pedestrians, traffic or weather conditions, 
G.(S. 20-141 ( a ) ,  ( c ) ,  and a speed of 35 to 40 miles per hour on a highway 
covered with ice and snow may bp excessire under the conditions. W i s e  v. 
Lodge ,  250. 

§ 33. Pedestrians. 
While a motorist, in the esercise of his duty to maintain a proper lookout, 

is required to anticipate that other travelers, incaluding pedestrians will be 
using the highway, he is not required to anticipate that  a person will be lying 
prone on the highway. B a m ~ e s  a. Horney ,  495. 

The fact that a pedestrian attempts to cross a highway a t  night-time a t  a 
place not an intersection or crosswalk, is not negligence or contributory negli- 
gence per ye, but such pedestrian is required to yield the right of way to traffic 
and, in the exercise of ordinary care for his own safety, to see that  he can cross 
the highway without danger from approaching vehicles. Hodgin v. Zntple?rtrnt 
Go., 578. 

5 34. Children 
h person must recognize that  children. and particularly very young children, 

hare less judgment and capacity to aroid danger than adults, nnd that children 
near a highway a re  entitled to a care in proportion to their incapacity to fore- 
see and avoid peril. 81-ne t t  z'. Peago ,  366. 
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§ 36. Presumptions and Burden of Proof. 

There is no presumption of negligence from the mere fact that  an accident 
has occurred. Barnes v .  Hornell, 496. 

5 37. Relevancy and Competency of Evidence i n  General. 
In an action against the personal representative of the deceased owner to 

recover for injuries received in an automobile accident, plaintiff may not testify 
that intestate was driving the car a t  the time of the accident or that she had 
requested him to slow down. Stegall v. Sledge, 718. 

$ 38. Opinion Evidence as t o  Speed and  Other Facts. 
Any person of ordinary intelligence, who has a n  opportunity for observation, 

is competent to testify as to the rate of speed of a moving object, such as  a n  
automobile. Lookabill v. Regan, 199. 

Testimony of a witness, who observed the physical facts, that  he "supposed" 
defendant's car was 230 or 300 or 400 feet distant when he saw it and was 
coming "at a high rate of speed," will not be held incompetent as  being merely 
deductive conclusions of the witness, and certainly cannot be held prejudicial 
when the witness thereafter testifies without objection a s  to the high rate  of 
speed the car was traveling. Ibid. 

A question asked the witness as  to which side of the road a person indicated 
his car was on cannot be held prejudicial as  inviting the witness to  give a 
deductive conclusion when the answer of the witness obviates any error in the 
question by explicitly stating that the car in question was on the east side of 
the road a t  the time. Ibid. 

§ 40. Declarations and  Admissions. 
When all the physical facts a t  the scene tend to show that defendant was 

driving a t  a lawful speed, his statement after the accident, "I reckon that  I 
was going a little too fast," considered in the light of the attendant circum- 
stances, can mean nothing more than that  defendant did not have enough time 
and distance after apprehending the danger to avoid the accident. S. v. Tingen, 
384. 

$ 41a. Sufficiency of Evidence and  Nonsuit in  General. 
The physical facts a t  the scene of the accident in this case held to warrant a 

reasonable inference that the operator of the car was driving i t  a t  a n  excessive 
speed in violation of G. S. 20-141 ( b )  4, and was driving i t  recklessly in viola- 
tion of G. S. 20-140, so as  to take the issue of negligence to the jury. Stegall v.  
Sledge, 718. 

8 41g. Sufficiency of Evidence and  Nonsuit on Issue of Negligence i n  Fail- 
ing t o  Yield Right  of Way a t  Intersections. 

Plaintifl's evidence to the effect that  defendant, driving along a servient 
street, failed to stop in obedience to a stop sigr, before entering the intersection 
with the dominant street and that  his car was struck on its right side by the 
vehicle driven by plaintiff nlong the dominant street and entering the intersec- 
tion from defendant's right, renders the issue of defendant's negligence a jury 
question, and supports an affirmative conclusion thereon in a trial by the court 
where right to trial by jury is not preserved. Jackson v. Barnee, 502. 

Ij 41j. Sufficiency of Evidence and  Xonsuit on Issue of Negligence in 
Turning. 

Bvidcnce lrcld sufficient to support finding that additional defendant was 
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negligent in that he made a left turn in the original defendant's line of travel 
without ascertaining the movement could be made in safety and that such 
negligence was one of the proximate causes of the accident and resulting injury 
to the passenger in the additional defendant's vehicle. Hunter  v. Fieher, 226. 

Evidence of negligence in swerving from the right-hand lane to the passing 
lane of highway held sufficient for jury. S inmo11~ c. Roge1.8, 340. 

§ 41 j. Sufficiency of Evidence and  Sonsui t  on  Issue of Negligence in  Skid- 
ding. 

Evidence that skidding resulted from negligent operation of the vehicle held 
to take issue to jury. Dto-kam v. Trucking  Co., 204: W i s e  v. Lodge, 250. 

9 41p. Sufficiency of Evidence of Identity of Car  o r  Driver of Car. 
G.S. 70-1.1 raises no presumption that the owner of an automobile was the 

driver thereof a t  the time of a wreck. Parker  c. Trilson, 47. 
Whether there should be such presumption is a matter for the General As- 

sembly. Ibid 
Where plaintiff must rely on the physical facts and other evidence of a cir- 

cumstantial nature to establish which of the two occupants of a car was the 
driver thereof a t  the time of the fatal accident, plaintiff must establish at- 
tendant facts and circumstances which reasonably n a r r a n t  his asserted infer- 
ence, and such inference cannot rest on conjecture or s n ~ ~ u i % e  I b ~ r l .  

Phjsical facts held iusufficient to go to jury on question of whether de- 
fendant's testate was driring the car. Ibid 

Circumstantial evidence that  intestate was driving a t  the time of the acci- 
dent held sufficient to be submitted to the jury. StegalZ c. Sledge, 718. 

3 4lq. Sufficiency of Evidence of Negligence in  Parking Without Setting 
Brakes o r  Turning Wheels t o  Curb. 

Evidence that  defendant left car unattended without setting brakes so that 
i t  was put in motion by a young child held to take issue of negligence to jury 
Arnett v. Yeago,  356. 

3 41r. Sufficiency of Evidence of Negligence in  Operating Defective 
Vehicle. 

Plaintiff was injured whm the tongue of a trailer, upon which he was riding, 
broke. There was no evidence tending to show that the manner in which the de- 
fendant drove the car to\ving the trailer contribt~ted to the injuries or that dr- 
fendant had anS knowledge that  the tongue was cracked, except that sometime 
prior thereto both parties, while using the vehicle, heard a noise which might 
have been the cracking of the tongue, but made no inspection and did not dis- 
corer any defect I fcld : Sonsuit   as proper. Irtbufc 1 r. Il7cbutr~., 5SS. 

3 42d. Nonsuit for  Contributory Negligence in Hitting Stopped o r  Parked 
Vehicle. 

Evidence tending to show that plaintiff was blinded by the lights of a vehicle 
traveling in the opposite direction. that just after he passed this vehicle he hit 
defendant's car, which had been parked without lights and left unattended 
with the two left-hand wheels about two feet on the hard surface, held not to 
warrant nonsuit. T t l s o n  t'. TT7ebster, 393. 

S 42e. Nonsuit fo r  Contributory Negligence in  Passing Vehicles Traveling 
in Same Direction. 

Evidence tending to show that the operator of a vehicle ill the second or 
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passing lane of a four-lane highway, overtaking and preparing to pass a slower 
moving vehicle traveling in the same direction in the right lane, sounded his 
horn but failed to  reduce speed and struck the other vehicle when it, without 
warning or signal, suddenly turned left from the right lane across the second 
lane a t  a place where there was no intersecting highway, is held not to show 
contributory negligence as  a matter of law, since plaintiff is not required to  
anticipate such negligent operation of the other car in violation of statute. Sim- 
mons v. Rogers, 340. 

Evidence tending to show that the operator of a vehicle in the second or  
passing lane of a four-lane highway, overtaking and preparing to pass a slower 
moving vehicle traveling in the same direction in the right lane, sounded his 
horn but  failed to  reduce speed and struck the other vehicle when it, without 
warning or signal, suddenly turned left from the right lane across the second 
lane a t  a place where there was no intersecting highway, is held not to show 
contributory negligence on the par t  d plaintiff a s  a matter of law in failing in 
the emergency to avail himself of the opportunity of passing the other car to  
its right. Ib id .  

8 42g. Nonsuit to r  Contributory Negligence in  Failing to  Yield Right  of 
Way a t  Intersection. 

Evidence held to show contributory negligence as  matter of law in failing to 
yield right of way a t  intersection. Edena v. Freight Carriers, 391. 

Evidence tending to show that  plaintiff was driving along the dominant 
street, that he did not see defendant's vehicle, which was approaching the 
intersection along the servient street from plaintiff's left, until plaintiff was 
some 45 to 50 feet away from the intersection, that  defendant's vehicle was 
then in the street, and that  plaintiff applied his brakes and skidded his car 
some 34 feet before the left front of plaintiff's car struck the right side of de- 
fendant's car, is held to raise the question of plaintiff's contributory negligence 
for the determination of the jury, but not to establish contributory negligence 
as  a matter of law. Jackson v. McCoury, 502. 

@ 425. Cont~ lbu tory  Xegligence as Affected by Doctrine of Rescue. 
After a car had stalled on railroad tracks a t  a grade crossing and plaintiff', 

another passenger and defendant driver alighted, plaintiff realized that  thc 
fourth passenger was still in the car, frozen with fright, went back and got her 
out of the car and pushed her to a place of safety, but was himself hurt  when 
the engine struck the car and knocked it  against him. Held: Plaintiff will not 
be held guilty of contributory negligence as  a matter of law in leaving a place 
of safety and going to a place of known danger in rescuing the passenger. 
Bumgarner v. R. R., 374. 

3 42k. Contributory Xegligence of Pedestrians. 
Evidence tending to show that  a pedestrian, who had been without sleep for 

two days and nights, sat down by the side of a narrow dirt and gravel road and 
went to sleep, and that he was lying parallel with and between the ruts in the 
road when run over by defendant's car,  is held to disclose contributory negli- 
gence as  a matter of law on the part  of the pedestrian. Bavnes v. H o r n e ~ ,  496. 

8421. Contributory Negligence of Minors. 
A three-year old child is incapable of negligence, primary or contributory. 

ArtLett v. Yeago, 386. 
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3 42m. Doctrine of Last  Clear Chance a s  Precluding Xonsuit fo r  Contrib- 

utory Negligence. 
Evidence that  plaintiff was lying prone, parallel with the ruts of a sandy dirt 

road, that  defendant was driving his automobile with the lights on low beam 
and could have seen plaintiff for a distance of some 200 feet, and that de- 
fendant did see an object in the road, which he mistook for an old box or trash, 
but didn't recognize the object a s  a body until too late to avoid injury, is  held 
insufficient to show that defendant had opportunity to avoid the injury after he 
discovered or should have discovered plaintiff's perilous position, and there-. 
fore the doctrine of last clear chance does not apply to preclude nonsuit. Barnes 
v. Hornell, 496. 

9 45. Sufflciency of Evidence t o  Require Submission of Issue of Last  Clear 
Chance. 

Plaintiff's evidence disclosing that she was traveling on the servient highway 
and entered the intersection mheu the vehicle traveling on the dominant high- 
way, approaching from her right, was not more than 28 feet from her line of 
travel, shows as  a matter of law contributory negligence constituting a proxi- 
mate cause of the collision, fails to show that the operator of the other vehicle, 
after he saw or by the exercise of due care should have seen that plaintiff was 
not going to stop and yield the right of way, then had sufficient time, in the 
exercise of due care, to stop and avoid the collision and therefore the doctrine 
of last clear chance is not applicable. Edens v. Freight Carriers, 391. 

The doctrine of last clear chance is not predicated on the original negligence 
of defendant, but upon his failure, after neglligence and contributory negligence 
have canceled each other, to avoid the injury, and the doctrine cannot apply 
unless defendant has sufficient opportunity, in the esercise of ordinary care, to 
discover and appreciate plaintiff's perilous position in time to avoid injuring 
him. Barnes v. Horney, 496. 

9 40. Instructions i n  Auto Accident Cases. 
Where the court in stating abstract rules of law charges that  the violation 

of certain motor vehicle statutes constitutes negligence or contributory negli- 
gence, without relating such violations to the question of proximate cause, but 
in each instance in which the law is applied to the evidence correctly instructs 
the jury upon the element of proximate cause, and the charge is clear and 
understandable when read contextually, i t  will not be held for error. Lookabill 
8. Regan, 199. 

An instruction to the effect that  the jury must find that defendant's negli- 
gence was "the" instead of "a" proximate cause of the accident in order to 
answer the issue of negligence in the affirmative is prejudicial. Pugh v. Smith, 
164. 

9 47. Liability of Driver t o  Guests o r  Passengers. 
Evidence that the drirer of a car drove it upon a railroad track, became ex- 

cited when he heard the whistle of an approaching train and slammed on the 
brakes, stalling the car, when time remained to have continued to a place of 
safety, is sufficient to be submitted to the jury on the question of the driver's 
negligence in an action by a passenger in the car to recorer for injuries receiv- 
ed in the accident. Bumgarner v. R. R., 374. 

g 48. Action by Guests o r  Passengers - Parties. 
Where a passenger in a car  sues the dlriver and owner of the other car in- 
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volved in the collisioi~, such defendants a re  not entitled as  a matter of right to 
have the driver of the car in which the plaintiff was riding joined as  additional 
defendant upon allegations that  such additional defendant's negligence was the 
sole proximate cause of the acoident, there being no claim of liability as  a joint 
tort-feasor, G.S. 1-240, or contention of primary and secondary liability. Such 
additional party is not necessary to the determination of the issue involved i n  
plaintiff's action. Hannah z?. Houee, 573. 

8 49. Contributory Xegligence of Guest o r  Passenger. 
Where there is conflict in the evidence as  to whether the car in which intes- 

tate was riding was engaged in racing during the afternoon before the fatal  
trip so as  to give intestate notice of the driver's recklessness or incompetence. 
and there is evidence tending to show that  intestate was helped into the car for  
the fatal trip and was too intoxicated to be aware that  the automobile was be- 
ing driven a t  excessive speed and in a reckless manner in participating in races 
on the highway, the evidence, although sul3cient to support a finding that  in- 
testate was aware of what was happening and was contributorily negligent in 
continuing to ride in the car under the circumstances, is insufficient to 
establish contributory negligence in this respect as a matter of law. Li taker  e. 
Bost,  298. 

8 52. Liability of Owner for  Driver's Xegligence i n  General. 
The owner of an automobile, merely because he leaves the keys in the ignition 

switch when he parks the car in a lawful manner, may not be held liable for 
injuries inflicted by the negligent operation of the vehicle by a thief who steals 
the car. Wil l iams v. Mickena, 262. 

Evidence that the owner of the automobile was a passenger therein and that  
the drirer negligently operated the sehicle under the direction and control of 
the owner, resulting in the death of another passenger in the vehicle, is suffici- 
ent to  overrule nonsuit in an action for  wrongful death against the onner- 
paMenger. Litaker w .  Bost,  298. 

Where the owner is an occupant in the car a t  the time of its negligent opera- 
tion by another, the owner's liability for such negligent operation is not de- 
pendent upon the relationship of principal rind agent in the ordinary sense, 
but upon the fact that he lmowingly permits or directs the negligent operation 
of his car by another. I b i d .  

g 34a. Who Are a g e n t s  and  Employees Within Doctrine of Respondeat 
Superior. 

h carrier operating under franchise issued by the Interstate Commerce Conl- 
mission is responsible for the operation of its trucks pursuant to such franchise 
insofar as  third parties are  concerned. Clarlc w .  Freight Cot't'icrs, 706. 

g 34h. Issues and Verdict in Bctions Against Owner. 
Verdict that plaintiff was injured by negligence of owner - passenger in 

failing to control operation of car by driqer but that defendant specified as  the 
driver was not liable held not contradictory when construed with the evidence 
leaving it  in conjecture as to which guest - passenger was driving. Litakcr c. 
Rout, 398. 

g 35. Family Purpose Doctrine. 
Testimony of a minor that his mother owned the car and that he was driving 

it  on the occasion in question with her consent and that  it  was understood he 
could drive the car whenever he came home, is sufficient to be submitted to the 
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jury on the issue of liability under the family car doctrine. Buntgarner v. R. R., 
374. 

5 59. Sufficiency of Evidence and Sonsui t  i n  Homicide Prosecutions. 
Evidence held insufficient to show causal connection between driver's drunk- 

enness and fatal accident. S ,  v. T i r ~ g e n ,  384. 

65. Prosecutions for  Reckless Driving. 
Evidence that defendant drove his automobile around a curve with his left 

wheels in the ditch on his left side of the highway, and struck a truck, travel- 
ing in the opposite direction on its right side of the road, resulting in damages 
and injuries, is sufficient to take the case to the jury and support a conviction 
of reckless driving. S. z'. Moore, 368. 

Q 1 .  Cornpetenvy of Evidence in  Prosecutions for Drunken Driving. 
A lay witness is competent to testify whether or not in his opinion a person 

was under the influence of an intoxicant on a given occasion on which the wit- 
ness observed him, and in a prosecution for driving while under the influence 
of an intoxicant. the action of the court in sustaining an objection to testimony 
of defendant's witness to the effect that  he had an opinion as to whether de- 
fendant on the occasion in question was under the influence of any intoxicant 
and that the witness thought the defendant was perfectly normal, must be held 
for prejudicial error. S .  c. Flinchem, 118. 

Testimony of an officer that when he apprehended defendant some 43 minutes 
after the accident in question defendant was in a sordid drunken condition, and 
testimony of an expert, based upon a bloodtest taken while defendant was still 
in the custody of the officer, that defendant was intoxicated, held not to remote 
in point of time and was competent. S. v. Collins, 244. 

Q 72. Sufficiency of Evidence and Sonsui t  in Prosecution for  Drunken 
Driving. 

The stipulations between counsel for defendant and the solicitor, together 
with defendant's admissions and the State's e~idence,  considered in the light 
most favorable to the State, h f l d  sufficient to support conviction of defendant of 
driving on a public highway while under the influence of intoxicating liquor 
and operating a niotor vehicle on a public highway after permanent revocation 
of driver's license. S. v. W o o d ,  125. 

Evidence tending to show that defendant drove his automobile on the left 
side of the highway, crashing into a vehicle being operated in the opposite 
direction. which had two wheels off the highway on its right side of the road, 
together with testimony that defendant was in a sordid and drunken condition 
when npprt?li~ntlrd b~ the ofhrer some 45 minutes after tlie collision, together 
with other e~ idence  in the case, considered in the light most favor- 
able to the State, is held suflicient to overrule defendant's motion to nonsuit in 
a prosecution for driving upon a public highway while under the influence of 
intoxicating liquor. 8. 2;. Collins, 244. 

Evidence in this prosecution for operating a motor vehicle on a public high- 
way while under the influence of intoxicating liquor 71eM sufficient to orerrule 
defendant's motion to nousuit. 8. I . .  Il~.irl!/r..x, 267 ; S.  v. Tiygcw, 384. 

Q 75. Punishment for  Drunken Driving. 
G.S. 20-179 fixes no maxi~nuni period of imprisonment as  punishment for the 

first offense of a violation of G.S. 20-738, and therefore judgnlent of imprison- 
ment for not less than 18 months nor more than 21 months is within the limi- 

26-247 
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tation authorized by statute and therefore cannot be held cruel or unusual in 
the constitutional sense. S. c. Lee, 230. 

BILLS AND NOTES 

g 16. Parties. 
While ordinarily only the personal representative of a deceased payee may 

maintain a n  action on a note maturing prior to the payee's death, this rule 
does not apply when the personal representative by valid sale or pledge or by 
distribution of the note to the legatee in accordance with the will, vests title to 
the note in the purchaser or legatee. Darden c. Bouette, 26. 

§ 15. Defenses a n d  Con~petency of Par01 Evidence. 
Allegations that the purchaser was induced to sign the note by trick or 

fraud sets up the defense of fraud in the facttrm, which is a defense not only 
against the maker bnt against a holder in due course as  well. Fil~ance Co., v. 
~ir~t~l lol l8 ,  724. 

BOUSDARIBS 

9 5. S a t u r e  and Essentials of Processioning Proceeding. 
An actiou betWe~11 owners of adjoining land to determine tlle location of the 

dividing line, in which action the parties stipulate that title is not in dispute, 
is a grocrssioning proceeding. I'lat.rill c. Taylor, 71s. 

3 14. Verdict and  Judgment. 
Judgment in processioning proceeding adopting (he referee's flndings and 

conclnsions and directiu:: tlmt surveyor go npou the la l~d  a~nrl 111rlr1; thy line 
iu accordance with the report, is a final judgment, nnd when no appeal is 
taken therefrom, an appeal from the judgment of the court conflrming the 
surveyor's report can present only whether the court's finding that the surveyor 
hat1 run the line as directed \vas correct. Harrill  e. Ta?/lor. 748. 

BURGLARY 

s 1. Elements and  Essentials of Burglary. 
The opening of a window which is closed, although not fastened, but held in 

place by its olvn weipl~t. or pnlley weights, is a sufficient "breaking" within the 
lueuuing of thnt term a* nsrtl n-ith reference to burglary in the flrst degree. S. 
c. .lfcSfec. 98. 

4. SulRcicnc..~ of Eviclence and  Nonsuit. 
Circnlustnntial evidence tnlten in t l ~ c  light must favorable to the State and 

giving it the benefit of every reasonable inference therefrom, held to point un- 
erringly to the guilt of defwdant imd to be of sufficient probative value to sup- 
port verdict of guilty of felonious breaking and entry and larceny of goods of 
the vnlnr of more than $100. S, v. Rallcilger, 260. 

s 6. Verdict and  Instructions a s  to  Possible Verdicts. 
Where all the evidence tends to sl~o\v the offense of burglary in the first 

degree, and there is no evidence that the dwelling was unoccupied a t  the time, 
the court should not submit to the jury the question of defendant's guilt of 
bnrglnry in the second degree. (2. S. 1.5-171 was repealed by Ch. 100, Session 
I , n w  of 19.73. S. L;. X c l f e c .  !IS. 

The court's charge on the unrestrniued discretionary right of the jnry to 
rtcomn~rnd life i n l r i s o l l ~ n e ~ ~ t  if the jury should convict the defendant of the 
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crime of burglary in the first degree, lrelcl without error, ~ n d  the verdict of the 
jury finding the defendant guilty of burglary in the first degree without recom- 
mendation of life imprisonnient is irplwld, there being no error of law in the 
trial. Ibid.  

CANCELLATION AND RESCISSIOX OF INSTRUMENTS 

Q 5. Cancellat,ion and Rescission for  Breach of Condition. 
In order for breach of contract to justify cancellation and rescission the 

breach nnlst be so material as  in effect to defeat the very terms of the contract. 
Childvex8 v. Trading Post ,  150. 

Q 8. Pleadings and  Issues. 
Where plaintiffs assert the material breach by defendant of its contract to 

construct a dwelling, including breach of workmanship in that  the foundation 
had cracked across one entire side so that  tllerr was danger of the house col- 
lapsing, etc., defendant is entitled to have submitted to the jury an issue as to 
the substantiality of the breaches as  ground for rescission. Childresa v. T m d i l ~ g  
Post ,  150. 

Q 11. Verdict and Judgment. 
I f  breaches of a contract are  of sufficient nlagnitude as  to just if^ rescissioll. 

the injured parties are  entitled to be restored to the condition they occupied 
on the day the contract was entered into, vlz. the return of consideration, or 
if the properties given as  consideration cannot be returned, then the fair 
market vnlue of such properties, including, if the jury should allow it, interest 
on their ralue ascertained f r ~ m  the date possession was delirered to defendant. 
Childreax v. Tvading Post ,  150. 

5 7. Loading, Vnloading and Facilities. 
Where a carrier is sued as  a third person tort-fcauor for the wrongful death 

of a n  employee of the shipper, occurring during the loading of machinery on 
the carrier's tractor-trailer, whether the carrier is entitled to have the shipper 
joined upon an alleged implied contract to indemnify the carrier under the rule 
of the Interstate Commerce Commission requiring the shipper to load the 
tractor-trailer, is addressed to the discretion of the trial court, the shipper not 
being a necessary party to a complete determination of the action by the em- 
ployee's personal representative against the carrier. Clark v.  Freight Covriers, 
705. 

CHATTEL JIORTGSGES AND CONDITIONAL SALES 

5 12. Liens and  Priorities. 
The only lien that takes precedence over a duly recorded chattel mortgage is 

a mechanic' possessory lien. which does not incliicle any lien created or enb- 
sisting by :Ins contr:~ctiiral i iq re~n~ent  of the mortgagor. Fi i ra )~cc  Po. 1.. 

Tl~ompxon, 143. 

5 15. Right t o  Possession and Foreclosure. 

Nothing else appearing, the mortsagee in a duly registered instrument is, 
upon default, entitled to possession, and the burden is upon one claiming right 
to possession under mechanic's lien to prove his lien and that i t  has priority 
over the lien of the chattel mortgage. Therefore, nonsuit is correctly denied in 
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the mortgagee's action to enforce his lien with ancillary claim and delivery 
proceedings. Finance Co. v. Thompeon, 143. 

8 16. Actions to Repossess and  Sell. 
Allegations by the purchaser of a car that  if he signed u conditional sales 

contract therefor he was induced to do so by trick or fraud of the seller, a re  
averments of fraud in the factum, and such plea is valid not only against the 
seller but also against the assignee of the conditional sales contract. Finance 
00. v. Simwwne, 724. 

CLAIM AND DELIVERY 

8 5. Judgment  fo r  Defendant and  Liabilities on  Plaintiff's Undertaking. 
The sureties on plaintiff's undertaking in claim and delivery are  parties of 

record, and a defendant who recovers judgment against the plaintiff is entitled 
to summary judgment against plaintiff's sureties in accordance with the statute 
and the terms of the bond, Moore v. Humphrey,  423. 

While ordinarily judgment for defendant in claim and delivery should pro- 
vide flrst for the return of the property with damages for its deterioration and 
detention, where the parties stipulate that  the property cannot be returned, 
such provision is neither necessary nor appropriate Ib id .  

The sureties in plaintiff's undertaking in claim and delivery a re  bound by 
sti~pulations entered into between plaintiff and defendant and by admissions 
in the pleadings in that action, there being no contention that plaintiff's at- 
torneys were not authorized to make stipulations and admissions. Ib id .  

When property cannot be returned plaintiff's sureties a re  liablle for its value 
a t  time of wrongful seizure, this being less than plaintiff's damages resulting 
from the wrongful seizure and detention of the property. Zbid. 

COLLEGES 

§ 2. Control and  Management, 
Where title to the property of a college is vested in the educational corpora- 

tion, but the Presbyteries of the denomination are  the beneflcial owners thereof 
and control the college through trustees elected by them, the officers or the 
trustees of the corporation have no legal rights they may assert against the 
owning ;uld coiltrolling Prrsbyteries. Adanin ti. College, 648. 

Where the Presbyterit's of a denomination are  the beneficial owners of the 
property of an educational corporation and in control thereof through trustees 
elected by them, the resolution of the Synod of the denomination directing the 
merger of the college with two other educational institutions is recommenda- 
tory only and in itself cannot constitute the basis of an action to enjoin such 
merger. I b i d .  

Where Presbyteries of a denomi'nation direct three denominational colleges to 
merge, lneinbers of the board of trustees of one of such educational institu- 
tions cannot maintain an action to enjoin the merger on the ground that i t  
was conditioned upon the merger of all three institutions and that one of 
snch institutions had refused to join the merger, there being no allegation of 
any ~ c t i o n  undertaken or threatened towards the consnmmation of a merger 
which did not include all three institutions. Ibid. 

Whether denominational colleges should be maintained separately or should 
be merged is a question for the religious organizations owning and controlling 
srwh colleges and not for the courts. Ib id .  
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COMPROMISE AND SETTLEMENT 
Where there is evidence that the owners of land by operation of a resulting 

trust accepted from the trustor a deed to part  of the land, with a n  executory 
agreement in regard to the balance, but without agreement that  the conveyance 
of part should settle all claims and differences between the parties, the finding 
of the jury adverse to defendant determines the issue of settlement or es- 
toppel. Hoffman v. Mozeley, 121. 

CONSPIRACY 

§ 2. Actions fo r  Civil Conspiracy. 
Allegations that  the seller and assignee of the conditional sales contract con- 

spired together to charge the purchaser usurious interest, and that  a s  a re- 
sult thereof the purchaser was embarrassed and lost his car, resulting in dam- 
age in a specified sum, and the seller and assignee acted maliciously, entitling 
the purchaser to punitive damages, held not to state cause of action apart from 
cause for usury. Fivtance Co. v. Simmom, 724. 

5 5. Relevancy and  Competency of Evidence. 
Where parties enter into a conspiracy to commit a felony, each is deemed a 

party to the acts and declarations of each conspirator done or uttered in 
fnrtlrerance of the common, illegal design. S. v. Maynard, 462. 

CONSTITUTIONAL L.4W 

# 1. Supwmacy of Federal Constitution. 
Although the United States and the individual states each have areas in 

which they may exercise supreme legislative authority, Congress may permit 
state action in any area in which the Federal authority is supreme. Airoraft 
Co. a. G n i m ,  620. 

# 4. Persons Entitled t o  Raise Constitutional Questions, Waiver and Es- 
toppel. 

-1 party who is not personally injured by a statute is not permitted to assail 
its constitutionality. Greensboro v. Wall, 516. 

The threatened enforcement of a statute may be enjoined when necessary 
to protect constitutional rights of person or  property against injuries otherwise 
irremediable. Speedu;ay v. Clayton, 528. 

# 7. Delegation of Power by General Assembly. 
The statutory provisions in regard to award for serious disfigurement are  

not invalid on the ground that  the statute fails to provide an intelligible guide 
or standard for the Commission. Davig v. Construction Co., 332. 

§ 10. Judicial Powers. 
Where the owner of an automobile is a n  occupant therein a t  the time of an 

accident, whether such owner should be presumed to have been the driver of 
the car a t  the crucial time is a matter for the General Assembly and not the 
courts. Parker v. Wilson, 47. 

§ 11. Police Power in General. 
The State, in the exercise of a governmental function pursuant to the police 

power, has authority to regulate and establish rates to be charged by intra- 
state utilities, which power it  may exercise directly or by delegation to ad- 
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nrinistrntive agencies under prescribed rules and standards. The General As- 
sembly has not given the Utilities Commission authority to establish rates for 
municipally owned utilities. Candler v. Asheville, 398. 

§ 20. Equal  Protection, Application a n d  Enforcement of Laws and  Dis- 
crimination. 

The Fourteenth Amendment to the Constitution of the United States creates 
no new privileges, but merely prohibits the abridgment of existing privileges 
by state action and does not proscribe the right of a n  operator of a private 
enterprise to select the clientele he will serve and base such selection on race if 
he so desires. 8 .  v. Cluburn, 455. 

The fact that the proprietor of a private enterprise pays a license or privilege 
tax, and that persons he has refused to serve and whom he has requested to 
leave a re  charged with trespass in a warrant signed by an officer, does not 
render the proprietor's discrimination on account of race action on the part of 
the State. Ib id .  

$j 21. Right t o  Security in Person a n d  Property. 
Order for inspection and inventory of private safe without showing that con- 

tents were relevant to inquiry held to invade property rights without due pro- 
cess. Hooks v. Flozoers, 588. 

§ 24. Essentials of Due Process. 
Fundamental to an adjudication of liability is notice of a demand and an 

opportunity to contest. Prftitt v. Taylor, 380. 

§ 27. Inters tate  Commerce. 
Problems growing out of labor-management relaltions which affect interstate 

commerce are  governed by Federal law, and a state court may not issue a n  order 
~t variance with Federal legislation as  interpreted by the Supreme Court of 
the United States. Aivcraft Co. v. Union, 620. 

$j 36. Cruel and  Z'nusual Punishment. 
Sentence of from 18 to 24 months where statute prescribes no maximum is 

within limits and cannot be cruel or unusual in constitutional sense. S. v. Lee, 
230. 

The 8th Amendment to the Federal Constitution prohibiting the infliction of 
cruel and unusual punishment is a limitation upon the Federal Government, 
nntl not upon the States. Ib id .  

CONTEMPT O F  COURT 

5 3. Civil Contempt - Refusal t o  Obey Lawful Order of Court. 
A decree of court entered in divorce proceedings that the husband, pursuant 

to the agreement of the parties, should pay a stipulated sum monthly for  the 
support of the child of the marriage in the custody of the mother, is sufficient in 
form to be enforced by attachment for contempt, G.S. 50-13, since even though 
the payments were fised by consent they were decreed by the court to be ful- 
filled by the husband. Smith v. Smith, 223. 

Court must find that disobedience of decree was ~vilful in order to impose 
punishment for contempt. Ib id .  

§ 7. Punishment for  Contempt. 
Punishment in this case for contempt not committed in the presence of the 
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court h d d  not to exceed that prorided by lam. Wood Turning Co. v. Wiggins, 
115. 

§ 8. Appeal and Review. 
An appeal lies from judgn~ent holding respondents in contempt for dis- 

obedience of the court's order when the contempt is not committed in the im- 
mediate presence of the court. Wood Turning Co. v. Wiggins, 115. 

On appeal from judgment holding respondents in contempt for wilful dis- 
obedience of the court's order restraining unlawful picketing, the findings 
of fact by the judge a re  conclusire and not reviewable if supported by any 
competent evidence. Ibid. 

CONTRACTS 

2. Offer and  Acceptance and  Mutuality. 

Evidence held insutticient to show agreement by vendor to sell a t  a price 
which would avoid loss to pnrchnser of amounts expended prior to purchaser's 
inability to perform his agreement to buy. Scott o. Foppc, 67. 

§ 4. Consideration. 

Evidence held insufficient to show consideration to vendor to support his 
alleged agreement to sell a t  a price which would avoid loss to purchaser unable 
to perform his agreement to buy. Scott v. Foppc, 67. 

3 lo. Contracts Limiting Liability for  Negligence. 

Ordinarily, as  a matter of public policy, corporations may not esempt t h e m  
selves from liability for negligence i11 the performance of public services. Smi t l~  
zl. Winston-Salem, 349. 

By statute, municipalities have authority to limit their liability for negli- 
gence in operation of sewer sp tems .  Ib id .  

# 12. Construction and  Operation of Contracts i n  General. 
Parties have the legal right to make their own contract, and if the contract 

is clearly expressed, i t  must be enforced as  it  is written, and the courts may 
not disregard the plainly espressed meaning of its language, and by construc- 
tion substitute a new contract for the one made by the parties. Barham o. 
Davenport, 675. 

16. Conditions and  Time of Performance. 
Ordinarily time for completion of a dwelling. is not a substantial or vital 

element of a contract for its construction, and delay in completion may ordi- 
n a r i l ~  be compensated for in damages and does not warrant termination of the 
contract. Childress v. Trading  Po.~t, 150. 

§ 18. Modification, Rescission and  Abandonment. 
A contract to purchase a lot upon which the rendor should erect a residence 

according. to specifications set out in the contract must be in writing in regard 
to the agreement to buy and sell realty but in regard to the specifications and 
the time of completion of the dwelling may be modified by parol agreement of the 
parties, notwithstanding prorision of the contract that in order to  be bindinq. 
any substantial variations of its terms should be in writing and signed by the 
parties. Childress u. Tradiwq Post, 1.50. 
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5 25. Pleadings and Issues. 
Where plaintie alleges material breach of contract for construction of 

dwelling, defendant is entitled to hare  submitted to the jury a11 issue as  to 
the substantiality of the breaches as grounds for rescission in addition to 
the issues arising on plaintiff's action for damages for breach. Cllildress v. 
Traditrq Post, 130. 

5 28. Instructions in  Actions on Contract. 
Plaintiffs contracted to purchase a lot from defendant upon wl~icli defendant 

agreed to construrt a dwelling according to plans and specifications, and to 
complete the dwelling b ~ -  a certain date. Plaintiffs asserted breach of contract 
I1y defendant in failing to use the brick and mortar, color of tile, etc., as  speci- 
fied, and also breach by defendant in failing to complete the dwelling by the 
date designated. Defendant asserted that the contract in these particulars had 
been modified by agreement of the parties. Held: An instruction to the effect 
that  the parties' right to modify the written agreement was limited to those 
that were not substantial, must be held for prejudicial error C'kildr.c'as 2;. 

Trading IJost, 150. 

# 29.  measure of Damages for  Breach. 
Plaintiff's, in an action for breach of contract, are  entitled to fair compen- 

sation in money for the loss sustained by them as the result of defaults of 
defendant as  established by the jury. Childreus v. Tradinq Post, 150. 

CONVERSION 

# 1. Doctrine of Conversion. 
As a general rule where real estate of a lunatic is sold under statute, or 

by order of court. the proceeds reinain realty for the purpose of devolution on 
hih death intestate while still a lunatic. Brozc?c 2;. C'ofc'per, 1. 

a 32. Merger of Corporations. 
Vpon the merger of corporations, one corporation survives and the corporate 

rxistence of the other parties to the merger ceases, and the surviving corpora- 
tion becomes vested with all the rights which each party to the merger could 
exercise, but the merger does not create new or additional rights Distribrrtors 
tl. Sha~u,  157. 

COUNTIES 

9 4. County Offlcers. 
The findings of fact were to the effect that the sheriff of a corulty ~ a b  the tax 

*.ollector thereof. U.S. 105-374, upon a 2 per cent commission, that the count7 
c~oinmissionc.rs appointed 110 p ~ x q ~ a g l ~ ~ e n t  tau collector, that upon being sworn 
into office the sheriff was advised that the county auditor would receire pre- 
payments on taxes for him and that 11c would sign the receipts, that the county 
auditor did recei1-c ant1 account for all prepayments of tases, that the auditor 
turned over the tax books to the sheriff after receipt of all  prepag-ments of 
tases, and that the s1wrifY settled car11 yenr with the county for the entire t a r  
levies, which settlement included coiuruissiclns on prepayuents of taxes as  well 
ils tases collected by the sheriff, and which settlement was duly audited and 
found to be correct by the county auditor and t a s  superrisor. Hcld : The county 
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is  not entitled to recover uf the  sheriff the commissions paid him on prepay- 
ments of tasec,  since the county commissioners could have appointed him col- 
lector of preparments of t a ses  and by their  actions ratified him in that  posi- 
tion. Rorbo~cr 1'. Goodman, 666. 

COURTS 

5 6. Appeals to Superior Court from Clerk. 
Where plaintiffs in apt  time take a voluntary nonsuit a s  to some of defen- 

dants and no appeal is  taken therefrom, the  action is no longer pending as to 
such defendants, and i t  is  error for  the court  to se t  aside the judgments of 
nonsuit and abate  the action a s  to them. Everet t  v. I ' o p p ,  38. 

5 5 .  Appeals and Transfer of Causes from Inferior Court to Superior 
Court. 

Wlirre a defendant in a civil action in a niunicipal-county court files a cross- 
action in which a sum in escess of the  jurisdiction of tha t  court  is demanded. 
which, under the  applicable s ta tu te  entitles defendant to h a r e  the  cause trans- 
ferred to the  Superior Court, Cli. 971, Session Laws of 1965, Sec. 4, Rule  2.5, ( c ) ,  
( 4 ) ,  the  cause is properly transferred upon motion, and wha t  is  a proper 
counterclaim under this section is to be determined by the  provisions of G.S. 
1.137. d n l u s e n ~ o t t  Co. a. Tarkilsgton,, 444. 

r p o n  proper transfer of a cause from a municipal-county court ,  the  munici- 
pal-county conrt  is  divested of jurisdiction and the  Superior Court  acquires 
judisdiction to hear  and determine motions in the cause originally made in the 
municipal-county court. Ibid. 

The General Assembly has the porver to prescribe by s t a tu t e  the  procedure 
and grounds for  the  renloval of causes to  the  Superior Court from c o u ~ t s  in- 
ferior to the  Superior Court. Constitution of North Carolina, Art.  IV, See. 12. 
Ibi t l .  

Defendant filed a countr rc la i~n in excess of the jurisdictional limitation of 
the trial  ronr t  and moved to remore to the  Superior Court. T h e  motion to re- 
more was  denied and defendant appealed. H c l d :  I n  the  absence of statutory 
provision for removal in such instances, i t  was  er ror  for  the  Superior Court  
to order r e m o ~ a l .  and i t s  rulings on other motions in the cause will be stricken 
without prejudice. Fitrakrcc Co. c. Sinmotzs, 724. 

5 n .Jurisdiction of Superior Court After Orders or Judgments of Another 
Superior Court Judge. 

Where. in an  action for cli~orce.  the complaint is  p r o p e r l ~  verified and the  
court has  jnrisdiction of the partie4 and the  subject matter,  any error  of the 
conrt in submitting an  issue of abandonment when such ground for  divorce is 
not supported by allegation, is a n  er ror  of law, which may be  corrected only by 
appeal, and another Superior Court  judge m a r  not se t  aside the  judgment 
for  s i~cl i  eI ror  a t  a subsequent term. P rue t t  v. Pruet t ,  13. 

Where decree of dirorce a mensa is entered on the  wife's cross- action for 
dixorce. such decree terminates the  action and the court  a t  a subsequent term 
has  no jurisdiction to enter a decree fo r  dirorce in the husband's action based 
on two r e a r s  separation. Ibid. 

5 10. Terms of Supmior Court. 

Construing G.S. 7-70 and G.S. 7-73 in par i  materia,  it is held tha t  no criminal 
bnsiners. inclntlinx a hearing on any motion which, if allowed, would set aside 
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a verdict and judgluent on the criminal docket, such a s  a motion for new trial 
on the ground of newly discovered evidence, may be determined a t  a term of 
court expressly restricted by statute for the trial of ciril cases only. I n  re  Ren- 
frolc,  53. 

5 11. Establishlnent of Courts Inferior t o  Superior Court. 
Eliminating county fruul those excluded from general court act is not special 

act relating to establishment of court. S .  9. BuZlenge~., 216. 

14. Jurisdiction of Courts Inferior t o  Superior Court. 
Where a municipality establishes a recorder's court under G.S. 7-190 with ex- 

clusive original jurisdiction of offenses below the grade of felony, the statute 
empowers the municipality to extend the court's jurisdiction not only to such 
offenses committed within the municipality, but also to such offenses committed 
within a radius of f i re  miles thereof. S ,  v. Ballenger, 216. 

In a n  action instituted in a court inferior to the Superior Court the fact that 
the defendant 5les a counterclaim in excess of the jurisdictional limitation of 
such court does not oust the court's jurisdiction to try plaintiff's claim in the 
absence of statutory provision to the contrary. G.S. 7-331 through 7-383. Finance 
Co. v. Simmons, 724. 

g 18. Conflict of Laws - State  and  Federal Courts. 
The National Labor Relations Board i's empowered to prevent any person 

from engaging ill any unfair labor practice affecting commerce which is pro- 
hibited by the Federal Labor Management Act, and no authority is given any 
state board or court in regard thereto, nor does the failure of the Board to act 
invest the courts with power to act  in the premises. Aircraft Co. v. Union, 620. 

Congress has expressly permitted action by the States, in the exercise of their 
discretion, to outlaw union or closed shop agreements in industries affecting 
commerce which a re  not governed by the Railway Labor Act. Ib id .  

The National Labor Relations Board has no authority to enforce the laws of 
this State, even though such laws a re  enacted pursuant to  congressional 
authority and relate to matters over which Congress could exercise control. 
Ib id .  

Where orderly ant1 peaceful picketing is for the unlawful purpose of forc- 
ing an employer to breach our right to work law, G.S. 95-79, and also consti- 
tutes an unfair labor practice within the purview of the Federal Labor Man- 
agement Relations Act. our State courts have no authority to issue a restrain- 
ing order enjoining such picketing, since under the Federal decisions the 
Federal law exclusirely pre-ernpts the field and removes the matter from the 
jurisdiction of the State courts. Ib id .  

CRIMINAL LAW 

5 13. Jurisdiction i n  General. 

A valid bill of indictment is essential to jurisdiction. S. v. Helms, 740. 

W 16. Jurisdiction - Degree of Grime. 
Where courts hare concurrent jurisdiction of offense, court first taking 

cognizance thereof has jurisdiction. S. v.  Coftdd, 185. 
Jiunicipal recorder's court may be given exclusive original jurisdiction of 

misdemeanors within radius of five miles of city litmits S. v. Ballenger, 216. 
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5 18. Appeals t o  Superior Court from Inferior Courts. 
Upon appeal from conviction in the recorder's court of possession of illicit 

liquor for the purpose of sale, the superior court is without jurisdiction to 
amend the warrant so as  to charge defendant also with possession of liquor 
upon which the Federal and State taxes had not been paid. S. v. Cofield, 185. 

But an amendment which does not change the nature of the offense charged 
may be allowed in the Superior Court. S. v. Moore, 368. 

§ 26. Plea of Former  Jeopardy. 
Where verdict establishing defendant's guilt of a specified offense is properly 

set aside by the court for want of jurisdiction, such verdict will not support 
a plea of former jeopardy. S. v. CoJield, 185. 

Suspension of the hearing of a case before the jury has been impaneled will 
not support a plea of former jeopardy. S. v. Allen, 235. 

Arrest of judgment for fatally defective indictment does not preclude further 
prosecution if the solicitor deems advisable. S. v. Helm..?, 740 ; 8. v. Jordan, 253. 
S. v. Banks, 745. 

Where defendant appeals from conviction in a recorder's court of possession 
of nontax-paid whiskey and possession of whiskey for the purpose of sale, and 
upon appeal to the Superior Court, he is tried upon an indictment charging the 
same offenses, conviction in the county court does not preclude affirmance of the 
conviction in the Superior Court when there is no evidence in the record tend- 
ing to show that the oflenses referred to in the wararnt and bill of indict- 
ment a r e  the same. S. o. Collins, 752. 

5 27. Pleas i n  Abatement. 

A warrant charging every essential element of the oEense was issued by a 
municipal recorder's court, and upon the hearing the cause was transferred to 
the county recorder's court upon defendant's plea in abatement to the jurisdic- 
tion of the municipal recorder's court. Defendant was tried in the county 
recorder's court and in the superior court on appeal upon the original warrant. 
H e l d :  Defendant, by making no plea in abatement or objection to the jurisdic- 
tion in either the county recorder's court or the superior court, waives the right 
to object to any irregularity in the issuance of the warrant, and his plea ill 
abatement in the Supreme Court on further appeal cannot be sustained. S. 2;. 

Johnson, 240. 

§ 31. Judicial Notice. 

Our courts will not take judicial notice of municipal ordinances, but they 
must be proved as  provided by statute. S. v. Cl!~burv, 4.5.5. 

8 38. Evidence of Like Facts  and Transactions. 
Testimony of an officer that when he apprehended defendant some 43 

minutes after the accident in question defendant was in a sordid, drunken con- 
dition, and testimony of an expert, based upon a bloodtest taken while defendant 
was still in the custody of the offiicer, that  defendant was intoxicated, held 
not too remote in point of time and was competent. S. v. Collins, 244. 

5 53. Medical Expert Testimony. 
It is proper for a medical expert witness to testify upon proper 1lypothetic;~l 

questions, or from his own personal examination of the body of the deceased, 
as  to cause of death. S. v. Iinight, 764. 
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§ 63. Evidence a s  to  Intoxication. 
A lay witness is competent to testify whether or not in his opinion a person 

was under the influence of an intoxicant on a given occasion on which the 
witness observed him, and in a prosecution for driving while under the influence 
of an intoxicant, the action of the court in sustaining an objection to testimony 
of defendant's witness to the effect that  he had an opinion as  to ~vhether de- 
fendant on the occasion in question was under the influence of any intoxicant 
and that the witness thought the defendant was perfectly normal, must be 
held for prejudicial erorr. S,  v. Flinchem, 118. 

a 72. Admissions and Declarations. 
Testimony of an admission by defendant Is competent, and where a witness 

has detailed a conversation had by him with defendant containing a virtual 
admission that defendant was operating the vehicle a t  the time in question, 
the State may ask the witness to s tate  whether defendant admitted he was 
operating the vehicle a t  the time, and objection that it  was a leading question 
is untenable. S. v. Moore, 368. 

9 74. Acts and  Declarations of Conspirators. 
The acts and declarations of each conspirator in furtherance of the coni- 

mon design is competent against all. S. v. Maynard, 462. 

§ 85. Cross-Examination. 
The trial court may properly exclude testimony on cross-examination which 

is merely repetitious, and on this record it  is held the trial court did not 
unduly restrict the esamination or cross-examination of witnesses by de- 
fendants. S. v.  Maynard, 462. 

Where a witness testifies on cross-examination a s  to the versions given by 
defendant on four separate occasions, whether such versions a r e  contradictory 
or repugnant is for the jury to determine, and the court properly sustains ob- 
jections to questions on cross-examination as  to whether the defendant had 
told the witness four different versions of the occurrences. Ibid. 

Where a witness testifies as  to statements made by one defendant, cross- 
esamination as to what another defendant told the witness is properly exclud- 
ed as  tending to draw out a self-serving declaration. Ibid. 

The exclusion of cross-examination of a witness a s  to his religious beliefs 
held not prejudicial. Ib id .  

90. ddn~iss ion  of Evidence Competent fo r  Restricted Purpose. 
Where the court properly limits testimony competent against one defendant 

to such defendant's guilt, the fact that the court instructs the jury that  it  
might be considered 011 the question of the innocence of the other defendants is 
not prejudicial. S. v. M a ~ n a r ~ i ,  462. 

108. Expression of Opinion by Court on  Evidence. 
Where the court gives equal stress to the contentions of the defendant and 

the State, the fact that the court necessarily consumes more time in stating 
the State's contentions is not ground for objection. S. v. Maynard, 462. 

)5 109. Instructions on Less Degrees of Crime a n d  Possible Verdicts. 
In  prosecution for burglary, court properly refrains from submitting question 

of defendant's guilt of burglary in second degree when all the evidence shows 
that dwelling was occupied a t  the time&. u. McAfee, 98. 
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§ 111. Charge on Character Evidence. 
In this case it  is l ~ d d  the court correctly instructed the jury that  defendant's 

evidence of good character should be considered as  substantive evidence on 
the question of guilt or innocence. S. v. Bu?tt@n, 510. 

114. Instructions on Right  of J u r y  to  Recommend Life Imprisonment. 
The charge of the court upon the jury's right to recommend life imprison- 

ment if they should find defendant guilty of murder in the first degree held 
without error. S. v. Bunton, 510. 

§ 118. Sufflciency and  Effect of Verdict i n  General. 
Where the court withdraws one charge, a general verdict of guilty will be 

interpreted in the light of the record to relate sole17 to the other count. 8. v .  
Brown, 539. 

fj 121. Arrest of Judgment. 
Where the indictment is fatally defective, the Supreme Court will arrest the 

judgment ex tnero rnotu. S. c. Joidaiz, 263; S. v, Ifelmu, 740; S. c. Banks, 745. 
Arrest of judgment for fatal defect in the indictment does not bar further 

prosecution if the solicitor deems it  advisable. Ibid. 

§ 125. New M a 1  for  Newly Discovered Evidence. 
Motion for new trial for newly discovered evidence, made a t  term of criminal 

court during which certificate of Supreme Court is received, is made in apt 
time, but the motion may be determined only a t  a criminal term. In  re Ren- 
frm,  55. Defendant is not entitled to bond as  matter of right pending determi- 
nation of such motion. Ibid. 

1UI 5. Effect of Setting Aside Verdict. 
Where the court sets aside the verdict for want of jurisdiction but through 

inadvertence fails to vacate the judgment imposed on such verdict, the vaca- 
tion of such judgment mill be directed on appeal. S. v. Cofield, 185. 

§ 127. Form and  Requisites of Judgments  i n  General. 
Upon plea of guilty to a charge of public drunkenness, G. S. 14-335, sentence 

of defendant "to the roads for a term of 30 days" is not in compliance with 
G.S. 148-30 or G.S.  148-32, and upon appeal the judgment must be vacated and 
cause remanded for a new and proper judgment. S. v. Stepllellson, 231. 

131. Severity of Sentence. 
Where statute fixes no maximum period of imprisonment judgment of im- 

prisonment for not less than 18 months nor more than 24 months is within 
limits. S. v. Lee, 230. 

132. Sentence t o  Maximum and  Minimum Terms. 
Sentence upon conviction of violating G.S. 20-138 that  defendant be im- 

prisoned for not less than 18 months nor more than 24 months is an indetermin- 
a t e  sentence authorized by G.S. 148-42. 8. v. Lee, 230. 

9 135. Suspended Sentences and  Judgments. 
Judgment that  defendant pay a fine and that  he not be convicted of a similar 

offense for a period of a year is not a suspended sentence but a final judgment. 
S. v. S t .  Clair, 228. 

Upon conviction of defendant for driving on a public highway while under 
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the ii~fiuence of intoxicating liquor, suspension of execution on condition that  
defendant not be conricted of a similar offense for a period of three years, is  
not ullreasonable or for an unreasonable length of time. 8. v. Collina, 248. 

3 136. Revocation or  Suspension of Sentence o r  Judgment. 
Order putting into efiect a suspended sentence for condition broken is punish- 

u e n t  for the offense of which defendant had been conricted, and not for his 
breach of conditions of suspension. S. v. Collins, 248. 

Order activating a suspended sentence, when supported by proof that  the 
terms of suspension had been violated, is proper. S, v.  Tingea, 384. 

5 14% Right of Defendant to  Appeal. 
h judgment t,hat defendant pay a fine in a stipulated amount and costs is a 

final jndgment, and further provision in the judgment that defendant not be 
convicted of a similar offense for a period of twelve months is merely sur- 
plusage. S. v. St. Clair, 228. 

Where the defendant accepts conditions under which sentence is suspended 
'and undertakes to comply with such conditions, he  cannot, after his breach 
of the conditions, challenge their ralidity. 8. v.  Collins, 248. 

Where defendant evidences his consent to a suspended judgment by making 
payments into court in accordance with the terms of suspension, he waives 
his right of appeal. S. ti. Hairston, 396. 

g 133. Objections, Exceptions and  Assignments of Er ror  to  Evidence and  
Motions t o  Strike. 

If part of answer is unresponsive to question motion must be made to strike 
luiresponsive part.  S. 1;. Knight, 754. 

g 156. Exceptions and Assignments of Er ror  t o  t h e  Charge. 
Ordinarily, any misstatement in reciting the contentions of the parties must 

be brought to the court's attention in time to afford opportunity for correction, 
or an esception thereto is deemed waived. 8, v. Moore, 368. 

5 150. The Brief. 
The courts will not take judicial notice of municipal ordinances, but  such 

ordinances must be proved as  prescribed by G. S. 160-272, G.S. 8-5, and where 
the record does not indicate that a municipal ordinance was offered in evidence 
or called to the attention of the court, if such ordinance was then in elTect, 
reference to such ordinance in the brief will be disregarded. S. v.  Clyburn, 455. 

Assignments of error not brought forward in the brief, or in support of which 
110 reason or argument is stated or authority cited, a re  deemed abandoned. S. v. 
Blcrrtori, 310; S. v. Knight, 754. 

Zi. 162. Harmless and  Prejudicial E r r o r  in  Admission or  Exclusion of Evi- 
dence. 

1~:sceptioii to the esclnsion of testimony cannot be sustained when the record 
fails to show what the answer of the witness would have been had he been 
permitted to answer. S. v. Ballenger, 260. 

Where the record does not show what the witness would have testified if he 
had been permitted to answer questions objected to, the exclusion of the 
testiuonr is iiot shown to be prejudicial. The rule applies also to questions 
asked on cross-exaiuination. S ,  v. Ma/~nartl, 462; S. v. Knight, 754. 
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g163. Harmless and  Prejudicial E r r o r  in  Instructions. 
Where the court properly instructs the jury that testimony competent against 

one defendant alone was admitted solely against such defendant and should 
not be considered against the others, a further statement of the court that the 
testimony could be considered as  bearing upon the innocence of the other 
defendants, while technically incorrect, is not prejudicial. S. v. M a ~ n a r d ,  462. 

g165. Whether Er ror  i s  Cured by Verdict. 
Where there is sufficient evidence of defendant's guilt of larceny but not of 

hie guilt of receiving stolen property, a general verdict of guilty on a warrant 
charging both larceny and receiving stolen property necessitates a new trial, 
since defendant cannot be guilty of both larceny and of receiving the same 
stolen property, and it  is impossible to determine to which count the verdict 
relates. S. 5. Brown, 334. 

168. Review of Judgments on Motions to Konsuit. 
In passing upon defendant's exception to the refusal of his motion to nonsuit, 

evidence offered by the State without objection must be treated as  being before 
the jury and considered in determining the question of the sufficiency of the 
evidence. S. v. Lucas, 208. 

fj 169. Determination and Disposition of Cause and  Subsequent Proceed- 
ings . 

Upon receipt of certificate of the Supreme Court affirming a final judgment of 
conviction for an offense less than a capital felony, the clerk of the superior 
court praperly issues commitment to the sheriff and the sheriff properly pro- 
ceeds to execute the sentence which was appealed from, G.S. 15-186, and the 
fact that the court allows motion of the solicitor for capias and commitment 
prior to the issuance of the commitment by the clerk adds nothing to the 
authority vested in the clerk by the statute, nor does the fact that the solicitor 
had theretofore advised the defendant to appear in court to be taken into 
custody on a date subsequent to the solicitor's motion for capias and commit- 
ment affect the validity of the commitment when defendant is not taken into 
custody until the date specified. I n  rc  Renfrow, 55. 

Where it appears that on a prior appeal, there was no error in the trial. but 
through inadvertence the cause was remanded for final judgment when in fact 
the judgment entered in the superior court, as  distinguished from that  entered 
in the recorder's court, was a final judgment, upon subsequent appeal from the 
judgment entered after remand, that judgment will be stricken and the original 
judgment of the superior court declared in effect. 8. u. St .  Clair,  228. 

DAMAGES 

5 5. Interest. 

While in tort actions for conversion, interest ordinarily is allowable in the 
discretion of the jury, where the parties in waiving jury trial stipulate the 
amount of recovery upon quantum meruit in a specified sum, the stipulation is 
in the nature of a formal judicial admission in respect to the question of dam- 
ages, precluding the court from allowing interest from the date of the flling of 
the complaint. However. when the case is erroneously nonsuited and the non- 
suit reversed on appeal, plaintiffs a re  entitled to interest from the first day of 
the term a t  which the nonsuit was erroneously entered. Jackson v. Cfastowin. 88. 
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8 6. Mitigation of Damages. 
The failure of a party to mitigate damages cannot be made the basis of an 

action by the other party, since the doctrine is proper only in diminution of 
damages when the party assertill# the doctrine is sued. Scott v. Foppe, 67. 

8 l h .  Instructions. 
Instruction in this case on the measure of damages for personal injury, in- 

cluding medical expenses, loss of time, suffering, both past and prospective, 
held without prejudicial error. Hunter v .  Fisher, 226. 

Where there are  numerous elements of damages based upon separate acts of 
r~onfeasance or malfeasance, it is error for the court to fail to state the measure 
of damages or state the evidence as  to each element of damage and apply the 
law to the evidence in regard to each. Poindexter 2;. Bank, 606. 

In charging upon the issue of damages, the court of its own motion and 
without request must charge the jury a s  to the rule they should follow in 
assessing each element of the clarnayes. D e H r ~ t l ~ l  v. Ii ir/ lrzca~ Com.. 671. 

fj 3 Parties. 
Where it  is not clear whether defendant owned t'he entire tract or only a n  in- 

dividual interest in the land, such other party must be joined in an action under 
the declaratory judgment act to determine whether plaintiff had acquired the 
fee or only a n  easement by condemnation. Mo?.ganto?l v. Ro~r~bonnais  Co., 668. 

DEATH 

8 3. Nature a n d  Grounds of Cause of Action. 
An action for wrongful death may be based upon fatal wound in a scuffle 

with a police officer attempting to make arrest without lawful authority. Perry 
v. Gibeon, 212. 

Right of action for wrongful death did not exist a t  common law, but is purely 
statutory, and our statute does not provide for the recovery of punitive dam- 
ages or nominal damages, but limits recovery to the pecuniary loss resulting 
from the death. Rrmentvout v.  Hughes, 631. 

3 8. Expectancy of Life and  Damages. 
Where, in an action for wrongful death, defendant admits he wrongfully 

killed deceased, and the sole issue submitted is the issue of damages, plaintiff's 
contention that he is entitled to nominal damages a t  least which would entitle 
him to costs, G.S. 6-1, is untenable, and the court's charge limiting recovery to 
the pecuniary loss resulting from the death is without error. Armentrout u. 
Hughes, 631. 

In an action for wrongful death, the court properly excludes evidence which 
might excite the allowance of punitive damages, but which has no relevancy to 
the question of any pecuniary loss resulting from intestate's death. Ibid. 

The inventory of the estate of the decedent is not competent in an action for 
wrongful death when the inventory does not tend to establish ally earning 
capacity of decedent a t  the time of his death. Ibid. 

DECLARATORY JUDGMENT ACT 

2. Causes Justiciable Under t h e  Act. 
Jurisdiction under the Declaratory Judgment Act may be invoked only when 

there is an actual or real existing controversy between parties having adverse 
interests in the matter in dispute. Crveensbo?.~ v. M7all, 516. 
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The 1)eclaratory Judgment Act does not authorize the courts to give a purely 
advisory opinion. Ibid. 

The validity of a statute may be determined in an action under the Declara- 
tory Judgment Act only when its validity is directly and necessarily involved 
and specific provisions thereof a re  challenged by a person who is directly and 
adversely affected thereby. Ibid. 

Plaintiff municipal corporations and the members of its boards instituted 
this action to test the validity of the Urban Redevelopment Law. G. S. 160-454 
et seq. Defendant, a citizen and taspayer, admitted all facts alleged and made 
a general denial of plaintiffs' legal conclusions as to the constitutionality ot 
the Act, without challenging any specific actions or proposed actions of plain- 
tiffs as  violative of any particular constitutional or statutory rights of de- 
fendant. Held : The pleadings present no controversy justiciable nniler the 
Declaratory Judgment Act, and the action must be dismissed. Ibid. 

# 3. Parties. 
Where it  is not clear whether defendant owned the entire tract or only an 

undivided interest in tlie land. s w h  other party must be joined in an action 
under the declaratory judgment act to determine whether plaintiff had acquired 
the fee or only nn easement bj- condemnation. 3forgantoti v. Rottrbo~rtinis C'o.. 
666. 

# 5. Hearing and Trial. 
In  a proceeding under the Declaratory Judgment Act, where the facts a re  

established by defendant's unequivocal admissions, the court must determine 
the controversy upon the facts admitted, and has no authority to consider evi- 
dence and find additional facts, and findings incorporated in the judgment 
different from or in addition to facts established by the pleadings will not be 
considered on appeal. Greensboro v. Wall, 516. 

DEEDS 

# 11. General Rules of Construction. 
The fact that a deed is written by insertions in a deed form is vithout 

significance JlcCotter 2;. Bartres, 480. 

313a. Estates and  interests created by Construction of t h e  Instrument. 
Where the granting clause, Icabet~dum and warranties of a deed are plain 

and unambiguous as  to the q n a l i t ~  of the estate conveyed, there is no room 
for construction to ascertain tlie intent. HcCotter v. Banics, 480. 

A conveyance will be con~truecl to be in fee simple unless an intent to convej 
an estate of less dignity is apparrnt from the  lain and espress language of 
the instrument, G. S. 39-1 Ibtd. 

Where the granting clause purports to convey the fee and the Irabettdrrn~ and 
warranties are  in harmony therewith, a clause in the description that the con- 
veyance was for zt railroad right of way does not limit the conreyance to an 
easement. Ibid. 

# 1Bb. Restrictive Covenants. 
A clause in the description of a fee simple deed that  "there shall be no build- 

ing other than for railroad use" is a t  most a personal, restrictive covenant. 
which does not run with the land, and therefore, after the death of grantors 
and the transfer of the property after its use for railroad purposes had ceased. 
the clause is without force and effect. since its purposes and ohjects no longer 
exist. McCottw 1'. Barnes. 480. 
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DESCENT AND DISTRIBUTION 

8 2. Distinction Brtween Descent a n d  Purchase. 
A grandchild who is  devised lands by his maternal grandparent and whose 

mother is living a t  the time of the death of testator takes the land by purchase 
and not by descent within the meaning of G.S. 29-1, Rule 4 ,  and upon the grand- 
child's death intestate, the 1and.s descend to the grandchild's cousins and issue 
of deceased cousins on his father's side a s  well a s  those on the side of his 
mother. Brow;ra v. Cowper, 1. 

8 2%. Distinction between Realty and  Personalty. 
As a general rule where real estate of a lunatic is sold the proceeds of sale re- 

main realty for the purpose of devolution. Brown v. Cowper, 1. 
Upon the death of a person his personal property vests in his executor or ad- 

ministrator, and his real property vests in his devi,sees, or descends to his heirs. 
D a r d m  v. Boyette. 26. 

8 10d. Collateral Heirs of Blood of Ancestor. 
Where mother is living a t  time of grandfather's death, devise by grandfather 

to grandchild creates estate by purchase and not descent within purview of 
G .  S. 29-1; property acquired by guardian of insane person in exchange for 
incompetent's lands retains its character as  realty for purpose of devolution; 
where guardian takes purchase money deed of trust in selling incompetent's 
lands and repurchases nt  foreclosure, transaction does not break line of descent. 
Brown v. Cowper. 1. 

DIVOFtCE AND ALIMONY 

8 lb .  Grounds f o r  Divorce - Abandonment. 
Wilful failure to support is not essential element of abandonment a s  grounds 

for divorce. Pruetf v. Pruett, 13. 

# 2&. Grounds f o r  Divorce - Separation. 
A husband is not entitled to a decree of absolute divorce on the ground of 

two years separation within two years from the entry of a decree of divorce 
a mensa in favor of the wife on the ground of abandonment, since the decree in 
her faxor establishes that the separation was caused by the husband's wilful 
abandonment, precluding his right to absolute divorce on the ground of such 
separation. But the decree of divorce a rnensa legalizes the separation, and 
after the expiration of two years from the rendition of such decree, the hus- 
band may maintain an action for absolute divorce. Pruett v. Pruett, 13. 

8 6a. Pleadings in  Actions fo r  Divorce i n  General. 
While the 1951 amendment to G.S. 50-8 eliminated the requirement that  juris- 

dictional affidavit be filed with the complaint, i t  is required that  the complaint, 
in addition to stating grounds for divorce, allege as  constituent elements of the 
cause of action that complainant has been a resident of the State for a t  least 
six months nest  preceding filing of the pleading and, except where the action 
is based on two years separation, that  the facts set forth a s  ground for divorce 
have existed to complainant's knowledge for a t  least six months prior to the 
flling of the pleading and such facts must be established by verdict of jury. 
G.S. 50-10. Pruett v. Pruett, 13. 

Allegations held sufficient averment that  ground for divorce had existed to 
complainant's knowledge for six months prior to filing of pleading. Ibid.  
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3 5c. Pleadings i n  Action POI* Divorce on  Ground of Abandonment. 
Where the wife's pleading in her cross-action for divorce a mensa alleges 

gross mistreatment of her by him culminating in his loclring her out of her 
home and ordering her away, the facts alleged are  sufficient to constitute a 
wilful abandonment as  a matter of lam, and the pleading will be held sufficient 
on this aspect even though her pleading tloes not use the word "abandonment" 
o r  the word "wilful." Pruett  v. Pruet t ,  13. 

I t  is not required that  the wife's pleading in her cross-action for divorce a 
mensa on the ground of abailclonment allege that his failure to provide her 
adequate support had existed to her knowledge for a t  least six months prior to 
the filing of her pleading, since failure to provide adequate support is not an 
essential element of abandonment. Zbid. 

Where the wife's allegations in her cross-action for  dirorce a m m s a  are  
snfficient to establish wilful abandonment as  a matter of law, G.S. 50-7, G.S. 
5 0 7  ( I ) ,  G.S. 50-7 ( 3 ) ,  the court properly submits such issue upon supporting 
evidence, and it  is immaterial that  her pleading purported to s tate  a cause of 
action for divorce a naensrr under G.S. 30-7 ( 3 ) ,  or that  her allegations were in- 
sufficient to allege cause of action for divorce on that ground, since she is 
required by law to establish only one of the grounds for divorce a mensa 
specified in G.S. 50-7. Ibid.  

3 12. Alimony and  Subsistence Pendente U t e .  
In  the husband's action for absolute divorce on tlle ground of adultery, the 

wife is entitled to alimony petrdcttte l i te  under the common law unless she 
answers and defends in bad faith, notwithsta~iding that she files no cross- 
action. Brn)tnox v. Brnnno?~,  77. 

In the hu%bandls action for absolute divorce on the ground of adultery, the 
finding of the court, after hearing eridence of the parties, that  her answer 
properly verified and denying the alleged adultery, ~ v n s  made in good fnith, is 
sufficient without any specific finding on the question of adultery. Zbid. 

While provision for the wifc pertdente l i te  in her husband's action for abso- 
lute divorce on the ground of adultery, defended by her in good faith, is proper 
only when she tloes not have sufficient independent means for subsistence and 
for defending the action, the Anding in this case, supported by evidence, is 
sufficient predicate for the court's order that  he pay her fubsistence and counsel 
fees petrdente l i te .  Zbid. 

Fintlings. sul~ported by evitience. to the effect that defendant had obtained an 
absolute dirorce in another State prior to the institution of plaintiff's action for 
alimony without divorce, and that snch foreign judgment was binding in this 
State wider the Full Faith and Credit Clause of the Federal Constitution, held 
to support the court's order denying plaintiff's motion for alimony p e n d o ~ t ~  Zitr 
and counsel fees. Andersotl c. Andel-son, 269. 

jj 80. Enforcing P r t ~ m e n t  of Alimony and  Support. 
Agreement for payment of stipulated sum monthly for support of child will 

support puliishment for contempt for failure to make payments when decree of 
court has been entered directing tlie payments as  agreed. Smith v. Smith,  223. 

Where. upon the hearing of an order to show cause why the husband should 
not be attached for contempt for failure to make payments for the support of 
his child as decreed by tlie court in accordance with an agreement between 
husband and wife, the husband offers eridence that he reduced the amount of 
the monthly payments for tlle support of the child because the mother had 
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breached the agreement between the parties, not incorporated in the decree, 
that  the husband should take the child as  a dependent for  income tax deduc- 
tion, and that  he was unable to make payments in excess of the smaller sum, 
it  is error for the court to adjudge the husband in contempt without a finding 
that his failure to comply with the terms of the decree was wilful. Ibid. 

522. Effect, Validity and Attack of Domestic Decrees. 
Where verdict of jury establishes sufficient facts to support wife's decree for 

divorce a mense on ground of abandonment, such decree is not subject to col- 
lateral attack and precludes absolute divorce in favor of husband on ground of 
separation. Pruett c. Pructt,  13. 

EASEMENTS 

5 1. Creation of Easements by Deed. 
Where deed expressly conveys easement across lands retained, grantee is en- 

titled to the easement by purchase under the deed and upon judgment 
establishing his right it is error to remand cause for ascertainment of damages, 
Andrew v. L o v e j o ~ ,  554. 

Suit to establish such easement does not involve establishment of cartway or 
a n  easement by necessity, and therefore the existence of other means of ingress 
and egress is immaterial. Ibid. 

5 5. Nature a n d  Extent of Rights Acquired. 
A right of way for railroad purposes does not deprive the owner or his tenant 

of the use of the land subject to the easement for any purpose not inconsistent 
with its use for railroad purposes. Bivens v. R. R., 'ill. 

ELECTION O F  REMEDIES 

5 1. When Election Must Be Made. 
Where a person has a choice of two remedies which a re  irreconcilable so that  

the assertion of one must exclude the other, he is put to his election Carrow v. 
Weston, 735. 

5 2. Between Rescission of Instrument and Action for  Damages. 
A party must either rescind what has been done as  a result of fraud, or 

affirm what has been done and sue for damages caused by the fraud, Amuse- 
ment Co. v. Tarkingtov, 444. 

ELECTRICITY 

5 7. Condition of Wires, Poles and  Equipment. 
This action was instituted to recover for the death of a n  employee of an in- 

dependent contractor engaged in the stringing of wires under a contract with 
defendant electric company. The complaint alleged that  while intestate was on 
a pole engaged in assisting with the stringing of a nonenergized line, one of the 
nonenergized wires came into contact with defendant's highly charged power 
line, resulting in intestate's death. Held: In the absence of allegations of fact 
as to how the nonenergized wire came into contact with the energized wire, the 
complaint is insufficient to establish that  alleged acts of negligence on the part  
of defendant were the proximate cause or one of the proximate causes of in- 
testate's death, and demurrer ove tenus is allowed in the Supreme Court. 
Stamev v .  Membership Corp., 640. 
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1. N a t u r e  a n d  E x t e n t  of R i g h t  i n  General .  
Land in use  by railroad company fo r  railroad purposes cannot, in t he  absence 

of s ta tu tory  authority,  express or necessarily implied, be condemned for  s t ree ts  
o r  highway in such manner  a s  to  impair or deqtroy i ts  nse for  railroad pur-  
poses. R. R. v. Gmvrsboro,  321. 

Eminent domain is t he  power of t h e  sovereign to t ake  or damage pr ivate  
property for  a public purpose on payment of just compensation. DeBrithl v. 
H i g l t ~ a ! ~  Com., 671. 

# 2. Secess i ty  f o r  Conlpensation.  
In  taking private property by eminent domain i t  is required t h a t  just  com- 

pensation therefor he  paid under "the law of the  land" clause of t he  S t a t e  
Constitution, Article I, Section 17, a n d  under t he  "due process" clause of the  
14th Amendment to t he  Federa l  Constitution. DrBrlthl 5 .  Highzcay Cont., 651. 

# 8. Amount  of Compensat ion  i n  General .  
J u s t  compensation for t he  taking of pr iva te  property under t he  power of 

eminent domain is t he  f a i r  market  value of t he  property condemned, determined 
a s  of t he  da t e  of the  taking, nneffected by any subsequent change in  the  con- 
dition of the property. DcBrr,?iZ 2;. Highzcay Corn., 671. 

5 9. X a t u r e  of Damages  f o r  L a n d s  Taken .  
Where  land i s  condemnetl fo r  highway purposes, the  value of the  perpetual 

easement acquired by the  condenu~or  is  virtually the  same a s  the  value of t he  
land. : ~ n d  the  court  should charge t h a t  petitioners a r e  entitled to  be  awarded 
conipensation in t he  f a i r  market  value of their  property a t  t he  t ime of the  
tnhing. H o n e r r r ,  t he  i ~ ~ s t r u c t i o n  tha t  petitioners were entitled to have the  full  
ecluiralent of the  \-:llue of the  nse  ra ther  than the  I alue  of t he  property as of 
the  t ime of the  taking. n a s  not prejudicial iinder t he  fac ts  of this case. De- 
Brit111 v. H i g l ~ w a ~  Corn., 671. 

3 13. I n t e r e s t  a s  E l e m e n t  of Compensation.  
I n  a proceeding nnder G .  S 136-19 to recover just compensation fo r  the tak-  

ing of p r i ~  a t e  property for  hiyhway purposes, petitioners a r e  entitled a s  a mat-  
ter  of s t r ic t  legal r ight,  to h a r e  t he  jury a w a r d  them, in addit ion to  the  sum 
the  jury finds to  he  the  fa i r  rnnrliet value of t he  property on the  taking date,  
in tcr rs t  on such sum a t  the r a t e  of 6 per  cent from the  date  petitioners were 
p l l j s i c a l l ~  clispossesced to the d :~ t e  of verdict, a s  a n  element of just  compensa- 
tion U c K r u l ~ l  z'. H~glrzcn,tj Coin., 671. 

9 14. Proceedings  t o  T a k e  L a n d  a n d  .assess Conlpensation.  
J I t ~ r r  15 required in the  proper eaercisr  of the  power of eminent domain than  

gootl f:titlr and  notice;  before property is  finally taken the  owner mus t  be given 
opportunity to rlue<tion the right of the  condemnor to take  the  propertr .  R. R. 
t.. Grcet~\bol o. 321 

9 1He. Ins t ruct ions .  
I n  a proceeding to a s e s s  compensation fo r  lands taken fo r  highway purposes, 

a n  instruction charging the jury t h a t  petitioners a r e  entitled to  recover, in 
addition to the  f a i r  market  value of t he  land on the  da t e  of taking, some addi- 
tional amount  to compensate f o r  t he  d e l a ~  in the  pa rmen t  of compensation. must 
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be held for prejudicial error when the court fails to give the jury any standard 
or guide for the assessment of such additional sum. DeBruhl a. Highwall Com., 
671. 

ESCAPE 

5 2. Criminal Liability of Prisoner f o r  Escape. 
An indictment for escape or attempted escape must specify whether de- 

fendant was serving a sentence for a misdemeanor or a felony a t  the time, re- 
gardless of whether the escape is alleged to be a first o r  second offense, G. S. 
148-45, and must allege, inter alia, the lawfulness of the custody of the defen- 
dant or facts from which the lawfulness of the custody appenrs. P. I . .  

Jordan, 253. 

§ 4. Criminal Liability of Persons Aiding Escape. 
Evidence held sufficient to be submitted to the jury in this prosecution of de- 

fendant for aiding and assisting a prisoner to escape with knowledge that the 
prisoner had escaped from the prison to which he was lawfully assigned. S. v. 
.411en, 235. 

DSTATES 

§ 9c. Life Estates  and  Remainders - Actions fo r  Waste. 
In  an action by remaindermen agaist life tenant for  waste, G.S. 1433, judg- 

ment must be in accord with G.S. 1-538, and the court in such action has no 
authority to order the realty to be sold and the life tenant's share, diminished 
in the amount of damages awarded by the jury for waste, paid the life tenant, 
the relief provided in G.S. 41-11 being available only in a special proceeding 
begun before the clerk and having no application in an action for \TEMP. Par -  
rislr, v. Parr+h, 584. 

§ 10. Estoppel of Sovereign. 
A municipality cannot be estopped from enforcing n valid ordinalice or fronl 

contesting the validity of an act it  deems unconstitutional. Candler v. Asheville, 
398. 

8 29. Evidence a t  Former  Trial  o r  Pl'oceedings. 
Objection that  the court permitted defendant's counsel to read the record of 

the cross-examination of defendant taken a t  a former trial, instead of the court 
reading the record itself, is held without merit. Lookabill v. Regan, 199. 

An acquittal in a criminal prosecution does not constitute evidence of in- 
nocence in a subsequent civil action based on the criminal act. Edwnwla v. Jell- 
kine, 366. 

g 32. T r a n s ~ c t i o n s  o r  Communications With Decedent. 
In  an action to recover upon quantttm meruit for personal services rendered 

deceased, testimony by the executor to the effect that  he performed practically 
all the personal services which plaintiff' claimed she had performed, ns testi- 
fied to by other witnesses, "opens the door" and renders competent, for the 
purpose of rebuttal, testimony by plaintiff as  to the personal services rendered 
by her. Higlrfill v. Parvieh, 389. 
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In an action against the personal representative of the deceased owner to 
recover for injuries received in an automobile accident, plaintiff may not testify 
that intestate was driving the car a t  the time of the accident or that she had 
requested him to slow down. Stegall v. Sledge, 718. 

5 42d. Admissions and  Declarations of Agent. 
Testimony of a declaration of an agent in respect to the subject of the action 

is incompetent against the principal unless there is evidence that  the declara- 
tion was made within the apparent scope of the agent's authority, a t  least. 
Cordell v. Sand Co., 688. 

5 45. Expert and  Opinion Evidence i n  General. 
Testimony of person who obserred car a s  to its speed held not merely deduc- 

tive conclusion because he prefaced his opinion with word "supposed"; and 
question as  to which side of road a person "indicated" his car was on held 
harmless when answer explicitly states the car was on the east side of road. 
Lookabill v. Regan, 199. 

EXECUTORS AND ADMINISTRATORS 

5 2a. Jurisdiction t o  Appoint. 
Where motion is made by the widow of decedent to vacate letters of admin- 

istration issued by the clerk on the ground that  decedent, a t  the time of his 
death, was not a resident of this State, but a resident of another s tate  in which 
the widow had been appointed and qualified a s  administratrix, the proceeding 
is not one to  remove an administrator under G. S. 28-32, but  is an attack of the 
letters entered here on the ground of want of jurisdiction, and when neither the 
clerk nor the judge makes any finding a s  to the jurisdictional fact of residence, 
judgment denying the motion must be set aside and the cause remanded. I n  re 
Bane. 662. 

5 2d. Ancillary Administrators. 
Where a will has been probated in another state, the clerk of the superior 

court of a county of this State has  jurisdiction, upon his finding that  decedent 
was seized of pro pert^ in the clerk's county, to grant letters testamentary to an 
ancillary administrator c.t.a. I n  re Wil l  of B v a i f f f ,  92. 

5 3. Removal and  Revocation of Letters. 
Where a will is probated in another state and the executrix under the will 

qualifies in such other state, and the clerk of the superior court of a county of 
this State in which property of the decedent is situate, issues letters testamen- 
tary to her upon her application here, without the appointment of a resident 
process agent as  required by G.S. 28-186, the subsequent failure and refusal of 
the executrix to appoint a process agent in compliance with subsequent order 
of the clerk is sufficient ground for the revocation of the letters issued here. 
G. 8s. 28-32. In  re  Wil l  of Brauff, 92. 

5 4. Administrators C. T. A. 
An administrator c.t.a. has no greater rights and powers and is not subject 

to greater duties than the executor named in the will. Darden v. Rovette, 26. 

5 8. Title and Right  t o  Possession of Assets. 
TTpon death of a person his personal property vests in his executor or ad- 

ministrator, and his real property vests in his devisees or descends to  his 
heirs. D a d e n  v. Bo?jdtr ,  26. 
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But the personal representative has no title or right to possession of per- 
sonalty upon the death of the life tenant therein when the remainder vests in 
the remaindermen by operation of law. Ib id .  

!j 9. Collection of Assets. 
Where remainder in personalty, including notes, vests in remaindermen by 

operation of law upon death of life tenant, personal representative of testator 
may not maintain action therefor against administrator of life tenant. Darden 
v. Boyet te ,  26. 

§ 15d. Claims for  Personal Services Rendered Deceased. 
Allegations and evidence to the effect that  testate asked his niece and her 

husband to live with him SO that  she could look af ter  him, that  testate promised 
that he would see that they were well paid for such services, that  in reliance 
thereon the niece performed menial services, often of a n  onerous nature, for 
testate for a period of over a year, that  testate repeatedly stated to others that 
he wished her to be well paid, that thereafter testate offered to give his niece 
and her husband a deed to testate's farm if they would stay with him and 
look af ter  him until his death, that  they stated they would accept the offer 
unless it  stirred up controversy among his relatives, in which event they 
would deed the farm back and leave, that  testate executed the deed and upon 
controversy the niece and her husband reconveyed the property and left 
testate's home, held sufficient to overrule nonsuit in the niece's action to recover 
the ralue of the services rendered, and further, the charge of the court in this 
action was without error. Beas ley  v. MoLamb, 179. 

When one person performs personal services for another in expectation of 
payment and in reliance upon such other's promise to pay, the person perform- 
ing the services may recover the reasonable value of such serrices under the 
contract, and the express promise to pay will overcome any implication that 
the services were intended to be gratuitous, even when the person rendering 
the services is kin to the promissor. Ib id .  

Allegations and evidence to the effect that  plaintiff performed personal 
services and adranced funds for the care of defendant's intestate in reliance 
upon intestate's promise to pay for same by willing to plaintiff all  of the in- 
testate's property, and that intestate breached the agreement by failing to 
will plaintiff any property, a r e  sufficient to overrule nonsuit in plaintiff's action 
against the estate to recover the reasonable value of the services and the funds 
advanced. Speights v. Carrazca?~,  220. 

Action for ralue of personal services rendered in reliance upon agreement 
to derise or bequeath property does not arise until death of promisor. Ibid. 

In an action to recover upon quantztm meruit  for personal services rendered 
deceased, testimony by the executor to the effect that  he performed practically 
all the personal services which plaintiff claimed she had performed, as  testified 
to by other witnesses, "opens the door" and renders competent, for the purpose 
of rebuttal, testimony by plaintiff as  to the personal services rendered by her. 
Higlifill v. Parr ish ,  389. 

8 1511. Claims Against the  Estate  - Priorities. 
Claimant accepted check in payment of cash sale of logs which, upon de- 

livery, were commingled with other logs af the purchaser or manufactured into 
lumber. The check was dishonored. Upon the death of the purchaser, plaintiff' 
asserted a preferred claim against the estate for  the amount of the purchase 
price Held : Since plaintiff could not identify the logs or any specific sum in the 
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hands of the administratrix derived from the sale thereof, the claim is a 
general claim, regardless of whether it  be considered an action to recover the 
purchase price on the contract of sale or as  a claim in tort for the wrongful 
conversion of the property by the purchaser. C a ? m t c  zr. Wes ton ,  735. 

6 90. Distribution of Estate. 
Where the personal representative has paid decedent's debts, the cost of 

administration and all charges against the estate, the balance remaining in his 
hands shall be delivered and paid to the person or persons to whom the same 
may be due by law or the will. Darden v. Boyette,  26. 

5 26. Final Account and Settlement. 
Where personal representative has paid all debts and has distributed per- 

sonalty to life tenant, personal representative is functus officio in regard to 
estate. Durdcn v. B o ~ e t t e ,  26. 

W 30. Personal Liability of Personal Representative. 
In an action against the administrator for wrongfully or negligently admin- 

istering the estate, based upon allegations of numerous separate acts of mal- 
teasance or nonfeasance, ii~cluding failure to collect from the principal a note 
npon which the deceased was endorser, failure to collect the salary due de- 
cedent a t  his death. and una~~thorized and negligent acts in carrying on the 
business of decedent, held, exception to the charge in submitting the questions 
~ ~ n d e r  the single issue whether defendant wrongfully or negligently administer- 
ed the estate, without diflerentiating between the numerous items of damage 
and instructing the jury as to each of them so that the jury could clearly apply 
the law to the facts and contentions uf the parties, is sustained. Poindexter v. 
R a ~ t k ,  606. 

Where, in a special proceeding by an administrator to sell lands to make 
assets to pay debts, respnndents, heirs and distributees, by verified answer 
adniit the allegations of the verified petition that a particular note consti- 
tuted a liability of the estate, and judgment is rendered therein directing the 
sale of the lands, lreld, the heirs and distributees, in their later action against 
the administrator for wrongful or negligent administration of the estate, a re  
estopped to allege any negligent or wrongful conduct of the administrator in 
connection with the note. Ibid.  

FALSE IMPRISONJIENT 
1. Xature and Essentials of Cause of Action. 
Allegations that physicians, in making affidavits pursuant to G.  S. 122-13 a t  

the direction of the clerk in lunacy proceeedings, were guilty of gross negli- 
gence amounting to legal malice, without allegations that they were motivated 
by an ulterior or wrongful purpose or conspired with another in his ulterior 
and nfrongful purpose, fail to state a case for malicious prosecution, or for 
false imprisonment, or for abuse of process. Bailel! c. JIcGill, 286. 

FRAUDS, STSTUTE OF 
tS 3. Pleading the Statute. 

The denial of the beneficiaries named in the will of their asserted agree- 
ment to d e ~ i s e  and bequeath the remainder in the property to testator's nieces 
niid nephews invokes the statute of frauds as  effectively as if the statute had 
been expressly pleaded. H z i m p h r e ~  v. Paison, 127. 

9 9. Application of Statute to Contracts Affecting Realty. 
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The statute of frauds has no application to a resulting trust. Hogman v.  

Moeelev, 121. 
A contract to devise and bequeath property comes within the statute of 

frauds, G.S. 22-2, and is unenforceable, even in regard to the personalty when 
the contract is indivisible. Humphrey v. Faison, 127. 

GAS 

g 1. Degree of Care Required. 
A gas company is charged with notice of the nature of its product, the 

danger incident to its use and that precautions a re  necessary to minimize that  
danger. Prazier v. Gas Co., 256. 

Liquified petroleum gas is a highly dangerous substance and the distributor 
of such gas is required to use that  degree of care to prevent the escape of 
such gas from its tanks, pipes and containers which is commensurate to the 
dangers to be reasonably anticipated by a prudent man, and is liable for  the 
damages resulting from the negligent breach of this duty when the person 
suffering the injury is free from contributory negligence. Iiza. Co. c. Ons C o . ,  
471. 

3 a. Installation, Service a n d  Delivery. 
Evidence favorable to plaintiff tending to show that  he purchased a gas heat- 

ing system in reliance on defendant's agreement to  maintain periodic inspec- 
tion, that defendant failed to maintain such inspection, together with expert 
opinion evidence that  the fire which destroyed plaintiff's building resulted 
either from leaking pipes or soot in the  burners, either of which defects would 
have been disclosed by adequate inspection, is held sufficient to overrule de- 
fendant's motion to nonsuit. Prazier v. Gas Co., 256. 

Evidence held sufflcient for jury on issue of negligence of petroleum gas com- 
pany in filling customer's tank. Ins. Co. v. Gas Co., 471. 

HABEAS CORPUS 

g 2. To Obtain Freedom from Unlawful Restraint. 
The sole question for  determination upon habeas corpus hearing for alleged 

unlawful imprisonment is whether petitioner is then being unlawfully deprived 
of his liberty. I n  r e  Renfrow, 55. 

Where, upon return of a writ of habeas corpzls, i t  appears that  defendant 
had been taken into custody under G.  S. 15-186 upon certifica,tion of decision 
of the Supreme Court affirming flnal judgment of conviction, and that  de- 
fendant had aptly made a motion in the trial court for  a new trial on the 
ground of newly discovered evidence, whether defendant should be released 
under bond conditioned upon his appearance rit the next term for the trial of 
criminal cases for final hearing on his motion rests in the sound discretion of 
the judge, and the court's order discharging the writ and ordering the peti- 
tioner into custody is  not reviewable. Ibid. 

30. Issuance and  Return  of Writ. 
Habeas corpus is a high prerogative writ to be made returnable a t  a certain 

time and place specified therein, and the particular judge before whom i t  is 
returnable need not be either the resident or the presiding judge of a particuln~. 
judicial district or the presiding judge a t  any particular term of court. ~n re  
Reiifrozc, .Xi. 
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$j 8. Appeal, Certiorari and  Review. 
Except in cases involving the custody of minor children, no appeal lies from 

n judgment rendered on return to a writ of habeas corpus, the remedy, if any 
being by petition for a writ of certiorari addressed to the sound discretion of 
the Supreme Court. In re  Rcnfrow, 55. 

HIGHWAYS 

§ 13. Cartways and  Ways of Necessity. 
A suit to establish an easement created by deed is not a suit to establish a 

cartway, and judgment declaring plaintiff's right to the easement should not 
remand the case for assessment of damages. Andrew v. Lwejou, 554. 

HOMICIDE 

9 la. Homicide i n  General. 
If a person dies a s  a result of shock or fright directly resulting from an un- 

lawful battery committed by defendant, defendant is guilty of criminal homi- 
cide even though the injuries inflicted would not of themselves have produced 
death. S. v. Knight, 754. 

9 2. Part ies  and Offenses. 
If one defendant kills a human being in the attempted perpetration of a 

robbery committed in the execution of a conspiracy participated in by all the 
defendants, each defendant is guiltr of murder in the first degree. S. a. Ma?/- 
,lard, 462. 

3. Murder in t h e  Firs t  Degree. 
A murder committed in the perpetration of or attempt to perpetrate a rob- 

bery from the person is murder in the first degree, irrespective of premedita- 
tion or deliberation or malice aforethought. S. v. Maynard, 462. 

9 25. Sufficiency of Evidence and  Nonsuit. 
Evideuce held sufficient to raise reasonable inference that death resulted 

from shock or fright caused by assault. 8. v. Kniqltt, 734. 

# 27g. Charge on  Part ies  a n d  Offenses. 
In this prosecution for  a homicide committed in the attempted perpetration 

of a robbery, the charge of the court to the effect that if the jury were satisfied 
berond a reasonable doubt that  the defendants conspired and agreed to rob 
deceased, that  one defendant committed acts in furtherance of the common 
design and agreed to share in the proceeds of the robbery, and that in 
furtherance of such plan and agreement, and while attempting to rob deceased, 
another defendant shot and killed deceased, the jury should return a verdict of 
guilty of murder in the first degree, is held without error and not to contain a n  
espreciLon of opinion on the evidence in violation of G. S. 1-180. S a. Maynard, 
162. 

5 27h. Charge o n  Less Degrees of Crime. 
Where the State's evidence establishes murder committed in the perpetration 

of a robbery from the person, the offense is murder in the first degree, irrespec- 
tive of premeditation or deliberation, and therefore in such prosecution the 
court is not required to submit the question of defendant's guilt of murder in 
the second degree upon defendant's contention that he was too intoxicated a t  
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the time to premeditate and deliberate. Further, the evidence in this case is not 
sufacient to make available to defendant the defense of intoxication. 8, v. 
Bunton, 510. 

HUSBAND AND WIFE 

8 6. Wife's Separate Estate. 

Earnings of a married woman by virtue of a contract for her personal serv- 
ices a re  her sole and separate property, and she may sue to recover under such 
contract alone. Beasleu v. McLamb, 179. 

INDICTMENT AND WARRANT 

8 9. Charge of Crime. 

An indictment for a statutory offense which follows the language of the 
statute is  sufficient only when the language of the statute charges each essential 
element of the offense, and if the statute fails to do this, the indictment must 
supplement the language of the statute by other allegations which explicitly 
and accurately set forth every essential element. S. v. Jordan, 253; 8, v. Helms,  
740; S. v. Banks,  745. 

An indictment for a statutory offense which follows the language of the 
statute and charges each essential element of the offense is sufficient. S. v. 
Ballenger, 260. 

An indictment may not charge separate offenses disjunctively. S. v. Helms,  
740. 

A bill of particulars cannot supply an averment essential to the indictment. 
G. S. 15-143. Ibid.  

8 11. Duplicity and  Definiteness. 
An indictment charging defendants with feloniously breaking and entering 

a building with intent to steal merchandise, and in a second count charging 
that  defendants did feloniously steal and carry away merchandise of the 
named owner, does not charge the offenses in the alternative. S. v. Ballenger, 
260. 

8 12. Time of Making Motion t o  Quash. 
Where motion to quash the bill of indictment is not made until after plea of 

not guilty, i t  is addressed to the discretion of the trial court and its denial of 
motion is not reviewable on appeal. 8. v. Ballenger, 260 ; S. v. Johnson, 240; S.  
v. Clyburn, 455. 

8 15. Amendment. 
Upon appeal to the superior court from conviction in a municipal court 

upon a warrant charging operation of a motor vehicle by defendant after his 
operator's permit had been permanently revoked, an amendment adding the 
allegation that  the revocation was by the Department of Motor Vehicles by 
reason of a prior conviction of defendant in the municipal court held, not to 
change the nature of the offense charged in the original warrant,  G. S. 7-149, 
Rule 12, and the defendant's exception to the allowance of the amendment and 
his motion in arrest of judgment a re  overruled. S. v. Moove, 368. 
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INFANTS 

8 12. Guardians Ad Litem. 
Where the guardian ad l i t e m  dies after filing answer, but the infant becomes 

of age prior to the trial, the appointment of a new guardian ad l i t e m  is not 
necessary. S i m m o n s  v .  Rogers ,  340. 

9 22. Right  t o  Custody. 
While parents have a strict legal right to custody of their children as  against 

strangers, the parents' right to custody must yield when the circumstances are  
such that  the custody of the parent will imperil the infant's personal safety, 
morals or health so that the best interest of the child will be served by award- 
ing its custody to another. In  r e  Gibbons, 273. 

In determining right to custody as  between surviving parent and persons to 
whom parent voluntarily gave custody of child, the best interest of the child 
is the paramount consideration. I b i d .  

INJUNCTIONS 

la .  Nature and  Grounds of Restraining Orders in  General. 

Injunction will not lie to restrain a particular course of conduct which has 
neither been undertaken nor threatened. Adam8 .v. College,  648. 

3 4g. Enjoining Violation of Criminal Statute o r  Ordinance. 
A municipality may enjoin the violation of its zoning ordinance Ralei,q11 v 

Norund,  363. 
A threatened enforcement of a statutc, may be enjoined when necessary to 

enforce constitutional rights. Speedwall 2;. C l n ~ t o t ? ,  528. 
Injunction will lie to inhibit a criminal act when the act invades civil and 

property rights and no other adequate remedy is available, nothwithstanding 
that the commission of the act would subject the perpetrator to criminal prose- 
cution or make him liable for damages in an action in tort. Aircraft  Co.  z. 
Vnion, 620. 

§ 8. Continuance o r  Dissolution of Temporary Orders. 
Upon the hearing of an order to show cause why temporary restrailling 

order entered in an action to recover clamaqes for trespass and to restrain 
further trespns3 should not be continued to the hearing, the refusal of the court 
to find that plaintiffs' description was not sufficiently definite to permit oral 
testimony to locate the land and the order continuing the injunction to the 
final 1ie;rring will not be disturbed on appeal, nor v-ill a demurrer ore tenus in 
the S ~ ~ p r e m e  Court be sustained, in the absence of showing of prejudicial 
error, since the continuance of the temporary order relates to procedural mnt- 
ters and not to the merits of the case. Everc t t  c. 1-opp, 38. 

Where plaintiff alleges an unlawful entry and trespass upon its riglit of way 
by a municipality and the municipal contractor pursuant to a plan to construct 
numerous grade crossings a t  acute angles. \\ ithont legislative anthority and ill 
such manner as to impede or prevent the railroad company from continuing i t i  
railroad operations and services required of it  by law, the defendant Up011 
appropriate terms should be restrained from proceeding further with its plani 
pending the hearing upon the merits. R. R. c. G,.eensboro,  321 

Upon the preliminary hearing of petitions for mandatory injnnt.tions, fixed 
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a t  the request of petitioners. motion of respondent, who seek no affirmative 
relief, to dismiss the petitions may be heard even though petitioners are  not 
given ten days notice of the motion, G. S. 1-581 having no application. I n  re Ap- 
plication fo r  Reassignment, 413. 

Where, upon the hearing of petitions for mandatory injunctions, petitioners 
allege no invasion of any legal right, injunctive relief is correctly denied. Ibid.  

Where the complaint. in an action for a restraining order, contains a de- 
fective statement of a good cause of action, judgment sustaining demurrer 
should not dismiss the fiction, but should dissolve the temporary restraining 
order. Adanzs v. College, 646. 

ISSANE PERSONS 

5 1. Lunacy Proceedings. 
The hearing by ,the clerk under G.S. 122-46 after certification by two yhysi- 

cians that  the person in question should be committed to a State Hospital f o r  
observation and admission, G. S. 122-43, is a judicial proceeding and the clerk 
has the right and duty to subject witnesses to examination and to accept o r  
reject evidence, and, if the person in question is detained and committed, i t  
is preforce by order of the clerk. Bailey v. Mcff i l l ,  286. 

INSURANCE 

§ 25b. Property Insurance - Payment  and Subrogation. 
An insnrance company which has paid the entire claim for damages to in- 

sured's home by flre and esplosion is subrogated to the rights of insured an& 
properly brings suit in its own name against the tort-feasor whose alleged 
llegligence caused the dalnsge. Ills. Co. v. Gas Co., 471. 

§ 34a. D i s a b i l i t ~  Clauses. 
Total and permanent disability a s  used in a disability clause of an insurance 

policy cannot logic all^ be construed to mean partial disability or disability t o  
a limited degree. Fair  1;. Asszwance Bocietg, 135. 

Evidence that employee was discharged for puting metal bolt in bundle of 
tobacco in processing plant and that  she had been mentally disturbed for some- 
time prior thereto. but that she was able to perform and did perform every day 
the duties of her employment up to and including the day of her discharge, held 
not to show total and permanent disability. Ibid.  

§ 38. Construrtion of Accident and  Health Policies i n  General. 
Death is "effected by accidental means" if in the line of proximate causation 

the act, event, or condition from the standpoint of the insured person is unin- 
tended, unexpected, unusual, or unknown. The unintended acts of the insured 
are  deemed accidental, as  well as the acts of another person, when done mith- 
out the consent of insured unless they a re  provoked and should have been ex- 
pected by insured. Fal11)ts r .  I v s .  Co. ,  72. 

I n  a n  action on a policy to recover for the permanent loss of the entire sight 
of one of insured's eyes from bodily injury resulting solely through external, 
violent and accidental means. insnred's eridence that  his left eye was injured 
in a fall from a truck and that  as  a result of such injury he became permanent- 
ly blind in the injured eye to the extent that  he cannot distinguish objects or 
colors or tell the difference between day and night, though he can preceive some 
movement to the side and discover there is a little light when the sun is shining, 
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is sufficient to be submitted to the jury upon the determinative issue. Brinsott 2;. 

Ins. Co., 8.5. 
In order to recol-er on a double inde~mi ty  clause in a 1~olic.v of life insurance 

for death effected through external, violent and accidental nleans, death of in- 
sured must not only be accidental but must be produ(.ed by acciclental means 
and if death, although uue\pected, flows from an ordim~ry tict in which insured 
voluntarily engages, such death is not deemed to h a w  been produced by acci- 
dental means. Allred 2;. 111.9. Co., 10.5. 

Evidence tending to show that  insured's death resulted from being struck by 
a n  automobile after he had voluntarily lain prone in the center of the highway, 
discloses that the death flowed directly from the voluntary act of insured, and 
therefore nonsuit is proper in an action under the double indemnity clause of a 
policy predicated upon the death of insured by accidental means. I b i d .  

3 41. Actions on Accident and Heal th Policies. 
In an action on a n  accidental death policy, the burden is on plaintiff to prove 

t h a t  insured met his death by bodily injury effected directly through esternal. 
violent and accidental means, within the coverage of the policy, and, upon such 
a showing, the burden is upon insurer to prove defenses under the exclusion 
clauses, such as  that insured's death resulted directly or indirectly from in- 
sured's participation in, or attempt to commit a11 asbault or a felony, or 
violence intentionally inflicted by another. Fa711na 1 ' .  I I I Y .  ('0.. 72. 

Plaintiff's evidence tending to show that  insured was engaged in a fight 
with another boy when the uncle of the other boy shot in their direction for the 
purpose of frightening them into stopping their figlit. and that insured was hit 
and mortally wounded by the shot, is sufficient to go to the jury and support its 
finding that the death of insured was affected by esternal, violent and acci- 
dental means. I b i d .  

Evidence held not to warrant nonsuit on defense that insured's death resnlt- 
ed from his participation in assault. I b i d .  

The evidence disclosed that insured and another boy Tere fighting. The uncle 
of the other boy testified that  he shot in their direction for the purpose of 
frightening them into stopping their fight, but that he did not intend to injure 
either of them. Held:  The evidence does not warrant nonsuit under the es-  
elusion clause of the policy on the ground that insured's death resulted from 
violence intentionally inflicted by another, since under the testimony the uncle. 
although he intentionally fired the shot, did not intend to inflict any injury. 
Ib id .  

INTOXICATING LIQUOR 

§ 2. Construction and Operation of Control Statuteb. 
The possession of illicit liquor for the purpose of sale, G.S. 18-60, and the 

possession of whiskey upon which the Federal and State taxes have not been 
paid. G.S. 18-48, are  separate offenses. and the one ii: not included in the other. 
8. v. Coficld. 18.5. 

3 Od. Suficienc). of Evidence and Nonsuit. 
Evidence that officers found in defendant's h o w ?  less than a gallon of 

whiskey in containers not bearing Federal and State tax stamps, is sufficient to 
overrule nonsnit in a prosecution under G.S. 18-48. since the possession on 
nontns-paid whiskey in any qnantity anywhere ill thii: State is u n l a ~ f u l .  8. c. 
Cofic77rl. 1%. 
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JUDGMENTS 

5 10. Judgments  by Default Mnal. 
Judgn~ent  by default final may be rendered in an action to recover for per- 

sonal serrices rendered upon an express contract to pay sums of money fixed by 
the terms of the contract and thus capable of being ascertained by computation. 
McGrrive z'. N a m m o n d s ,  396. 

5 11. Judgments  by Default and  Inquiry. 
Judgments upon inquiry after default cannot exceed the amount demanded i n  

the complaint, G.S. 1-226, and while upon the inquiry the court may allow plain- 
tiff to amend to allege damages in a larger amount to make allegations conform 
to the proof, G.S. 1-1G3, the entry of judgment for the greater amount without 
notice and opportunity to defendant to controvert the amount is irregular, and! 
the verdict and judgment must be set aside on motion so that each party may 
offer evidence in support of their contentions as  to the amount of damage. 
Prrt i t t  v. Ta~loi . ,  380. 

5 17d. Interpretation and  Effect of Judgment. 
Wheu a judgment has been entered, based on a verdict which determines al l  

issues raised by the pleadings, the cause has been fully determined, and the  
court a t  u subsequent term has no jurisdiction to  proceed further with refer- 
ence to the issuable facts therein determined. Pruitt v. Pruitt ,  13. 

jj lo. Time and Place of Rendition. 
Where the jntlge holding a term of court in another district by consent hears 

an action in which no issues of fact a re  raised, all parties being present in per- 
son or by counsel, contention that  judgment therein was void because rendered 
out of the district is untenable. H u m p l w r g  v .  Fabon,  127. 

jj 27a. Attack and  Setting Aside Default Judgments. 
On motion to set aside a judgment under G.S. 1-220 on the ground of mistake, 

inadvertence, surprise and excusable neglect, the trial court's flnding, upon 
supporting evidence, that the neglect was not excusable, is binding, notwith- 
standing contrary arerments in affidavit offered by defendant, the court not 
being obligated to accept as  true each and every statement of fact set forth 
therein. F r n ~ r k s  a. Jcith-ina, 686. 

On niotion to sct aside judgment for surprise and excusable neglect nnder 
G.S. 1-"'20. the neglect of defendant's liability insurance carrier is relevant 
only to the extent it may be imputed to defendant, and the findings of fact 
relating thereto are  not determinative of the rights and liabilities of defendant 
and his insurance carrier h t e r  se. I b i d .  

Service on a nonresident automobile owner under G.S. 1-105 has the same 
legal force as personal service, and a defendant so served is not entitled to have 
:I default judgnient against him set aside and to defend the action on its merits 
under G.S. 1-108. Ibid. 

An erroneous judgment can be corrected only by appeal; an irregular judg 
luent only by nlotion in the cause ; a void judgment is a nullity and its invalidi. 
ty may be asserted a t  any time some benefit or right is asserted thereunder. 
I,wmber Co. v. W e s t ,  699. 

Where the court rendering judgment has jurisdiction of both the cause of 
action and the parties, the judgment cannot be collaterally attacked, nor may 
an attack be treated as a motion in the cause when the parties to that  judg- 
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ment a re  not before the cowt  in the action attacking the judgment, since such 
parties a re  entitled to notice. Ibid. 

§ 27b. attack of Void Judgments. 
A void judgment is one lacking some essential element such a s  jurisdiction, 

and may be ignored or treated as  a nullity a t  any time. 3foore v. Humphrr!~, 
423; Lumber Co.  c. TVest, 699. 

5 27c. Attack fo r  Er ror  of Law. 
Where, in an action for divorce, the complaint is properly verified and the 

court has jurisdiction of the parties and the subject matter, any error of the 
court in submitting an issue of abandonment when such ground for divorce is 
not supported by allegation, is an error of law, which may be corrected only by 
appeal, and another Superior Court judge may not set aside the judgment for 
such error a t  a subsequent term. Pruett v. Pruett, 13. 

An erroneous judgment may be corrected solely by appeal. Moora r .  Humph- 
rey, 423; L u m b o  Co. v. West, 699: Ilarrill  z'. Ta,i~lov. 748. 

5 27d. Attack of Irregulaia Judgnients. 
An irregular judgment is one rendered contrary to the course and practice 

of the courts. and may be set aside by motion in the canse. P t ~ i t t  v .  Talrlor, ,780: 
Moore v. Humphrey, 423. 

§ 32. Judgment as Bar to Subsequent Action. 
Where the passenger in one car sues the driver of the other car involved in 

the collision. and the d r i ~ e r  of the other car has the owner and driver of the 
passenger's car joined for contribution, in which action i t  is determined by 
verdict of the jury that the owner and driver of the car in which the passenger 
was riding was not guilty of negligence constituting a proximate cause of the 
accident, and judgment is entered that the defendant therein recover nothing 
on the cross-action for contribution, such judgment is conclusive as  to the issues 
therein determined and precludes the defendant therein from thereafter insti- 
tuting action against the owner and driver of the other car to recover for alleg- 
ed negligence proximately causing the same accident. Jenkins 1;. Fowler, 111. 

A final judgment rendered in an action to construe a will, from which no ap- 
peal is perfected, is binding on the parties thereto respect to the construc- 
tion of the will and the rights of the parties therem~der. Humphrey v. Faison, 
127. 

The efficacy of a judgment as  ws  judicata is not affected by an asserted 
agreement of the 1);irties not to prosecute the action when there is nothing to 
suggest that the action vxs not prosecuted and defended in good faith or that 
any pertinent fact n a s  n itlihelcl from the court a t  the hearing. Ibtd. 

Wlierr a inaterial fact is in i3bne and decision of such matter is necessarr to 
the rendition of the jntlgment, such matter becomes rcs judicata and mag not 
be again litigated in a ~ u b s e q w n t  action between the same parties, regardless 
of the forni the issne niny tnkr in the subseqnent action. P o t n d r ~ t c r  2.. Buttk, 
606 

5 35. Plea of Bar ,  Hearings and Determination. 
I t  is the tlnty of the court to allow motion for juclgment as  of nonsuit when 

all  the evidence fails to establish a right of action on the part of plaintiff. and 
also when it affirmatively appears from the evidence as a matter of law that 
plaintiff is not entitled to recover, and therefore where the defendant's affirma- 
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tive proof discloses that  plaintiff's cause of action is barred under the doctrine 
of res judicata, nonsuit is proper. Jenkina v. Fowler, 111. 

LABORERS' AND MATERlIALMEN'S LIENS 

8 2. Contractors and  Materialmen Dealing Direct Wi th  Owner. 
Where plaintiff's evidence establishes that  the contractor agreed with the 

owner or his agent to construct a house for a Axed sum, and that  plaintiff 
furnished materials for the construction of the house in dealing solely with the 
contractor, plaintiff may not assert a lien under G.S. 44-1, since such lien must 
be based upon a contract between the parties establishing the relationship of 
debtor and creditor. Supply CO. v. Clark, 762. 

Where there is a n  express contract between the owner and contractor for the 
construction of a house a t  a Axed price a s  a turnkey job, there can be no implied 
contract between the owner and a person furnishing material for the construc- 
tion of the house under a n  agreement solely with the contractor, since there can 
be no implied contract where there is a n  express contract between the parties in 
reference to the subject matter. Ibid.  

Where a house is constructer under a contract for a turnliey job a t  a Axed 
price, the fact that  a check from the loan company is made payable to the 
owner, contractor and material furnisher, and endorsed by the owner and con- 
tractor to  the material furnisher, is insufficient alone to establish a contract be- 
tween the owner and the material furnisher. Ibid. 

Q 3. Laborers, Subcontractors a n d  Materialmen. 
Where a party seeks to enforce a lien under G.S. 44-1, he is estopped from 

asserting any lien a s  a sub-contractor under G.S. 44-8. 44-8 and 44-9. Supply 
Co. v. Clark, 762. 

8 8. Notice, Denland a n d  Fi l ing of Claim. 
Where a materialman makes no demand on the owner for psyn~elit prior to 

payment by the owner to the contractor of the full amount due the contractor, 
such materialman cannot assert a lien under G.S. 44-6. Suppi& Co. v.  Clark, 762. 

LANDLORD AND TENANT 

8 1. Creation and  Nature of Leasehold Estates. 
A leasehold estate for a term of years is a chattel real. Cordell 5 .  Swrd Co., 

688. 

1 Rights and  Liabilities of Parties Upon Assignment o r  Subletting. 
Lessees holding over after the expiration of their term are  not relieved of  

liability for rent by turning over the premises to a corporation formed by them, 
later becoming insolvent. when the lessor does not agree to relieve lessees of 
their obligation to pay rent or accept the corporation as  substitute tenant, and 
mere notice to lessor of the circumstances is insufficient. Williams v. King, 581. 

LARCENY 

7. Sufficience of Evidence and  Nonsuit. 
Circumstantial evidence taken in the light most favorable to the State and 

giving it the benefit of every reasonable inference therefrom, held to point uner. 
ringly to the guilt of defendant and to be of sufflcient probative value to s u p  
port verdict of guilty of felonious breaking and entry and larceny of goods of 
the value of more than $100. 8. v. Ballenger, 260. 
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§ 9. Verdict. 
Where defendants a re  tried upon warrants charging larceny and receiving, 

and the evidence is sufficient to sustain the count of larceny only, but a s  to one 
defendant the court withdraws the count of larceny, a general verdict of 
guilty will be interpreted in the light of the record and will be upheld a s  to 
such defendant. However, as  to the other defendant a new trial must be 
awarded since i t  is impossible to determine as  to which count the verdict 
related. S. v. BI-own, 539. 

LIBEL AND SLANDER 

§ 1 Nature and  Essentials of Cause of Action i n  General. 
Good faith is no defense to the recovery of compensatory damages for libel. 

Bell v. Simmons, 488. 
A person giving verbal statements to reporters for the purpose of having the 

statements published in a newspaper is liable to the extent that libelous mat- 
ter contained in the article is predicated in sense and substance on such state- 
ments. Ibid. 

§ 4. Words Susceptible to Two Interpretations. 
I t  is for the court to determine whether a comn~unication is capable of a 

defamatory meaning and for the jury to determine whether it was understood 
in its defamatory meaning by the public. Bell v. Simmons, 488. 

7c. Absolute Privilege. 
Physicians, in making affidavits pursuant to G.S. 122-43 a t  the direction of the 

clerk, act in the roll of witnesses, and such affidavits are  absolutely privileged 
when pertinent to the proceeding. Bailey v. McGill, 286. 

§ 12. Sufficiency of Evidence and Nonsuit. 
Evidence held for jury as  to whether publication of charges that  important 

records in plaintiff's custody were missing without explanation and that 
sheriff had been called to investigate matter tended to injure plaintiff in her 
occupation or  profession. Bell v. Simmons, 488. 

LIMITATION OF ACTIONS 

5 5. Accrual of Right of Action and  Time from Which Statute  Begins t o  
Run. 

Plaintiff's cause of action to recover for personal services rendered and funds 
advanced for the care of intestate in reliance upon intestate's promise to pay 
for same by willing property to plaintiff does not accrue until the death of in- 
testate without having willed property to plaintiff, and the three-year statute 
can hare no application when the action is connnenced within three gears of 
intestate's death. Speights v. Car-ra~cay, 220. 

9. Fiduciary Relationships and Trusts. 
Even the unequivocal repudiation of the trust by the trustee does not s ta r t  

the running of the statute of limitations in the trustee's favor until the cestuis 
have notice or knowledge of such repudiation in such manner that  they are  
called upon to assert their rights. Solon Lodge v. Ionic Lodge, 310. 

Ordinarily, the statute of limitations does not run against a n  action by the 
cestuis to enforce a trust SO long as  the w s t u i n  r e m ~ i n  in possession of the 
trust property. Ibid. 
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Ordinarily, where the cesttri in possession of the trust property voluntarily 
pays rent to the trustee and thus establishes the relationship of landlord and 
tenant between them, such relationship suffices to set the statute of limitations 
to running against the cestui, but payment of rent by the officers of the cestui 
does not s ta r t  the running of the statute against the association when the 
officers a re  acting for their own advantage and against the interest of the 
association. Ibid. 

9 16. Burden of Proof. 
Where the apposite statnte of limitations is properly pleaded, the burden is 

ordinarily on the adverse party to show that his claim is not barred. Solon 
Lodge v. Ionic Lodge, 310. 

8 18. Sufficiency of Evidence and Nonsuit. 
Where the party against whom the apposite statnte of l imitat io~~s 118s been 

properly pleaded fails to show that his action is not barred, nonsuit is proper, 
but where the facts a re  in doubt or in dispute and there is any evidence 
sutlcient to justify the inference that the cause of action is not barred, the 
issue is for the jury. Solott Lodgc 2;. Ionic Lodge, 310. 

JLALICIOCS PROSECUTION 

9 la. Sature and Essentials of Cause of Action. 
.illegations that physician>, in nlaking affidarits in 11111a(sy l ) r ~ ~ c e e d i ~ ~ g s  acted 

negligently and with malice, withont allegation of wrongfnl motive, do not 
state cause of action for inalicions prosecution, f a l s ~  i n ~ p r i ~ o ~ m e n t ,  or ~ b n s e  
of process. Bailey 1;. McGill. 286. 

. Collective Bargaining, Regulation rmd Enforcen~mt. 
A firm awarded a contrnct by the Federal Government upon its low bid is not 

a n  employee of the rn i ted  States, but is an independent contractor, and in the 
performance of the contract the Vnited States is not a n  "employer" so a s  to 
render the Labor J l t m i g e i ~ ~ m t  Relatiolls Act inapplicable. l i r c t a f t  Co. 1;. 

Union, 620. 
G. S. 95. art.  10, is rnlid and does not impair any constitutional rights of 

employees, and therefore picketing for the purpose of forcing an employer to 
employ only union labor is for an unlawful purpose in this State. Ihid. 

The power of courts of equity to enjoin picketing is not limited to preventing 
violence or a breach of the peace, but extends also to those instances where the 
picketing is to accompliqh an unlawful or forbidden purpose, and an order 
which prohibits picketiug intended to consummate a criminal act impairs no 
constitutional right. Ihid. 

Employees or those seeking elul~loymrl~t hare the right in this State to picket 
in an orderly and peaceful mamier the employer's place of business to secure 
the execution or performance of a contract not prohibited by law. Ibid. 

Orderly and pe:lcefnl picketing in an industry affecting interstate commerce 
to enforce the right to collecti~e bargaining is guaranteed by Federal statute. 
Ibid. 

Problems growing out of labor-nuanagement relations wl~ich affect interstate 
commerce are  governed by Federal law, and a state court may not issue an 
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order a t  variance with Federal legislation a s  interpreted by the Supreme Court 
of the United States. Ibid. 

In a n  industry aflecting interstate commerce within the purview of the Labor 
Management Relations Act, picketing by a labor union not certifled a s  a repre- 
sentative of the employees of such concern for the purpose of forcing the eni- 
ployer to recognize or bargain with the union is an unfair labor practice. Ibid. 

Where orderly and peaceful picketing is for the unlawful purpose of forc- 
ing an employer to breach our right to work law, G.S. 95-79, and also constitutes 
an unfair labor practice within the purview of the Federal Labor Management 
Relations Act, our State courts have no authority to issue a restraining order 
enjoining such picketing, since under the Federal decisions the Federal law 
exclusively pre-empts the fleld and removes the matter from the jurisdiction of 
the State courts. Ibid. 

§ 4a. Distinction Between Employees and  Independent Contractors. 
A person contracting to do certain work who reserves the right to control the 

manner or method of performance and who is responsible to the employer solely 
as  to the result is an independent contractor; while if the employer retains the 
right of control with respect to the manner or method of doing the work, the 
relationship of employer and employee obtains regardless of whether such con- 
trol is exercised or not. Pearaon v. Frowing Co., 434. 

§ 6. Actions fo r  Wrongful Discharge. 
Evidence that  plaintiff was discharged because of his activities in regard to 

joining a labor union held sufficient to be submitted to the jury in this action 
for wrongful discharge. Willard v. Huffman, 523. 

An employer has the right to discharge a n  employee for any reason or no 
reason a t  a l l  except in those instances in which the employee is protected from 
discharge by statute. Ibid. 

An employee is protected from discharge by G.S. 95-81 for membership or 
nonmembership in a labor union only if i t  is the sole reason for his discharge 
or is the motivating or moving cause of his discharge, and where there is  evi- 
dence that  plaintiff employee was discharged for breach of a company rule 
against drinking on the premises and also for such employee's activities in re- 
gard to joining a labor union, an instruction to the effect that  the employer 
would be liable for wrongful discharge if the employee's activity in regard to 
joining a labor union was one of the reasons for his discharge, is reversible 
error, Ibid. 

§ 1Sa. Liability of Employer f o r  Injury t o  Employee. 
Where, under the terms of the contract of employment, an employee is requir- 

ed to construct an instrumentality, the employer's duty is discharged by furn- 
ishing suitable materials with which it may be constructed, and the employer is 
not liable for a n  injury caused by a defect in its construction or adjustment. 
Chambers v. Edney, 165. 

Evidence tending to show than an employee engaged in construction a scaffold 
was experienced in handling lumber, was in a position to observe the materials 
he himself was using, and had an opportunity to make examination of the 
materials, that he stepped on a board, which broke under his weight, causing 
him to fall  to his injury, with testimony by him that  the board looked sound 
and without evidence to indicate that the employer could have anticipated that 
plaintiff would step on a board of such dimensions, fails to show negligence on 
the part  of the employer proximately causing the fall, but further, if i t  be 
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conceded that  there was evidence of negligence of the employer, the evidence 
discloses contributory negligence on the part of the employee. Ib id .  

§ 36. Validity of Compensation Act. 
The statutory provisions in regard to award for serious disfigurement a re  not 

invalid on the ground that the statute fails to provide a n  intelligible guide or 
standard for the Commission. D a v i s  u. Construction Co., 332. 

§ 39b. Compensation Act - Independent Contractors. 
Facts held to support conclusion that  mechanic supervising installation of 

kiln was employee and not independent contractor. P e a r s o r ~  c. Flooring Co., 
434. 

§ 40f. Compensation Act - Occupational Diseases. 
Conflict in the testimony as to whether plaintiff employee was exposed to the 

hazards of silica dust in his employment in  this State presents in issue of fact 
for the determination of the Industrial Commission. P i t m a v ~  a. Carpenter ,  63. 

The evidence in this case is l ~ e l d  sufficient to sustain the findings of the In- 
dustrial Commission that  plaintiff employee was exposed to the haeards of 
silicosis for a minimum of thirty working days during the last seven consecu- 
tive months ot his employment and that  plaintiff's work in this State exposed 
him to the hazards of silicosis for a minimum of two years, no part  of which 
two year period was more than ten years prior to his last exposure. Ib id .  

5 58b (1). Compensation Act - Amount of Compensation f o r  Injury. 
Where plaintilf employee is ordered to abstain from employment in a n  in- 

dustry having the liazards of silica dust and directed to report for second and 
third medical examinations, G.S. 97-61.3, G.S. 97-61.4, i t  is groper that he be 
awarded the co~upeiisatioii provided by G.S. 97-61.6 ( b )  without consideration 
of the fact tliat his condition was complicated by pulmonary tuberculosis, since 
the total amount of compensation is to be determined on the hearing after the 
third medical examinations, G.S. 97-61.3, G.S. 97-61.4, i t  is proper tliat he be 
awarded the compensation provided by G.S. 97-61.5 ( b )  without consideration 
of the fact that his condition was complicated by pulmonary tuberculosis, since 
G .  S. 97-65. P i t n l a r ~  v. Carpcwter,  63. 

The additional Compensation for serious bodily disfigurement under G.S. 
97-31 ( w )  may be awarded in the discretion of the Industrial Commission 
whether such disfigurement results from the loss or injury to any important 
organ of the body or not, provided such loss or injury to such organ is not 
specifically compensable under G.S. 97-31 ( a )  through ( t ) .  D a v i s  v. Construc-  
t ion  Co. ,  332. 

The award of compensation under G.S. 87-31 ( v )  is mandatory upon the 
Cornmission upon a finding of serious facial or head disfigurement, although the 
amount of compeilsation therefor rests in the legal discretion of the Commis- 
sion. Serious facial or head disfigurement may result from the loss or injury 
to any important organ of the face or head, so that  compensation for  the loss 
of two upper front teeth is compensable under section ( v )  rather than ( w ) .  
Ib id .  

Whether the loss of two upper front teeth results in a serious facial or head 
disfigurement so a s  to make the award of compensation therefor mandatory 
under G.S. 97-31 ( v )  is a question of fact for the Commission. Ib id .  

A facial disfigurement is serious in law only when there is a serious dis- 
figurement in fact, which is one which adversely affects the appearance of the 
injured employee to such extent that i t  may be reasonably presumed to lessen 
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his opportunities for remunerative employment and so reduce his future earn- 
ing power, even though no present loss of wages may be shown to have occur- 
red. Ibid.  

An employee filed claim for total temporary disability under G.S. 97-29. Some 
months thereafter he recovered from his disabling injury and returned to his 
employment, and was fatally injured in a compensable accident unconnected 
with the prior claim. H e l d :  The claim for disability does not come within the 
proviso of G.S. 97-37, and the right to payments accrued a t  the time of the em- 
ployee's death had vested and survives to his personal representative. The 
personal representative and not the widow must prosecute such claim. Inman 
v. Meares, 661. 

3 55d. Compensation Act - Review of Award in Superior Court. 
The findings of the Industrial Commission are  conclusive when supported 

by any competent evidence. Pi tman v. Carpenter,  63. 
Where it  appears by the record that  the court, after a full review of the evi- 

dence, adopted the flndings of fact made by the Industrial Commission as  its 
own as  fully as  if set out in the judgment, and found that  such Andings were 
supported by evidence and that  they were correct, objection that  the court 
failed to review the evidence and make its own findings in regard to jurisdic- 
tional facts is not supported by the record. Pearson v. Flooring Co., 434. 

What was the contract between the parties and the facts in regard to their 
relationship and the dealings between them are  questions of fact upon which 
the Commission's findings are  conclusive when supported by evidence ; whether 
upon silch facts the relationship between the parties was that  of master and 
servant or employer and independent contractor is a question of law reviewable 
by the courts. Ibid.  

Where excluded documentary evidence is not a par t  of the record or before 
the court upon appeal from an award of the Industrial Commission, the court 
cannot find that  the exclusion of such evidence was prejudicial. Inman v. 
Meares, 661. 

g 55g. Compensation Act - Determination and Disposition of Appeal. 
Where it  is apparent that the Industrial Commission made its findings of fact 

in regard to compensation for the loss of claimant's two upper front teeth 
under misapprehension that  G.S. 97-31 ( w )  rather than G.S. 97-31 ( v )  was 
applicable, the cause must be remanded for consideration of the evidence in its 
true legal light. Davia v. Conetruct im Co., 332. 

§ 60. Right  t o  Unemployment Compensation. 
Evidence that  the employer shut down its mills for the week ending 30 Dec- 

ember and posted notices advising the e~nployees when work would cease and 
when the employees would be expected to return to their jobs, i8 held to support 
the Commission's finding that the week was a vacation week within the pur- 
~ i e w  of G.S. 96-13 ( c ) .  I n  re  Southern, 544. 

Where an employer, in addition to one week paid vacation provided for in the 
contract, shuts down its plant for an additional week of vacation during the 
Christmas period, its employees are  not entitled to unemployment compensa- 
tion for the additional week. G .  96-13 ( c ) .  Ibid.  

An employer has the inherent right to determine its vacation policy, and an 
agreement between it  and its employees for one week paid vacation between 
stipulated dates does not circumscribe the employer's right to suspend work for 
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an additional week during the year without conferring on its employees the 
right to claim unemployment benefits for the second week of vacation. Ibid. 

8 02. Appeals from Employment Security Commission. 
The flntlings of fact of the Employment Security Commission in a hearing 

before it a re  conclusive when supported by any evidence. In re  Southern, 544. 

JIECHANIC'S LIENS 

1. Nature and Extent of Lien. 
The niortgagor in 1)ossession of the chattel with the consent of the mortgagee 

is "tlie owner or legal possessor" within the meaning of G.S. 44-2 and has im- 
plied authority from the mortgagee to contract for repairs, and therefore the 
mechanic making repairs authorized by such mortgagor is entitled to possessory 
lien for such repairs. Fi~tancc Co, v. Tlcompson, 143. 

@ 2. Preservation and  Waiver of Lien, 
G.S. 41-2 aftirms the coiu~uon-law mechanic's lien and gives the super-added 

right of foreclosure by sale in order to make lien effective, and the statute is 
self-executing so that co~upliance with G.S. 44-38 ct scq.  is not required to 
perfect the lien. F i ~ a t m  Co., v. Thompso?z, 143. 

The colnmon-law ~i~erhanic 's  lien is based upon possession, so that if the 
mechanic voluntarily and unconditionally surrenders possession of the chattel 
to the owner, the lien is lost rind vannot be revived by any subsequently ac- 
quired possession by the mechanic. Ibid. 

Where a mechanic makes certain repairs to the chattel and thereafter volun- 
tarily surrenders possession thereof to the owner under an agreement that  the 
owner sliould later return tlie chattel for t h ~  completion of the repairs, the 
i l i r c l ~ i ~ ~ ~ i c  niily 11i1~e i i  contravtnral lien as  againqt such owner under the agree- 
ment, but loses liis common-law possessory lien to which G.S. 44-2 relates, and 
11pon his reacquisition of possession for the purpose of completing the repairs 
nray assert as against the mortgagee in a prior registered chattel mortgage a 
lien only for the cost of completing the repairs, notwithstanding that all the 
repairs were made under an indivisible contract. Ibid. 

JIUSICIPAL CORPORATIONS 

1. Satu1.e and  Definition. 
h uiunicip;ll corporation has only those powers expressly granted i11 its 

civil government of a tlrsignated territory and the people embraced within its 
liliiits. Sinit11 L.. TV~IIAVOII-S~TP~,  340. 

A municil~al corporation has a dual capacity : one, governmental or political, 
tlie other 1)roprietary or q~tn.?i-private. Candler v. duhecillc, 308. 

ji 6. Powers and Functions; Legislative Control and  Supervision. 
A n ~ l ~ i ~ i ( ~ i l w l  coq)or;~tion liac: only those powers expressly granted in its 

charter or nec~ssarily implied tlierefroni or essential to the declared objects 
and purposes of its creation, and it can have no extra-territorial powers unless 
e\pressly authorized by legialatire grant. Sn~itlt  v. TVinstot1-Ralen~, 349. 

Prorision in the charter of a n~nnicipality authorizing it to acquire property 
for necrssnry sewer linrs outsitle its liniits and to conipel citizens living along 
such line to connect therewith, is a grant of power and is not self-executing, and 
therefore in the absence of allegation or proof that the city undertook to 
exercise such power in liis case, a person residing outside the city limits may 
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not contend that  he was compelled to connect the sanitary facilities of his house 
to the municipal sewer line. G.S. 160-240. Ibid. 

A municipal corporation is under the absolute control of the Legislature in 
regard to purely governmental matters, but as  to proprietary municipal func- 
tions the Legislature is under the same constitutional restraints that are  
placed npon it  in regard to prirate corporations. Candler v. Asheville, 398. 

The General Assembly may change a municipal charter by statute a t  anF 
time. Ibid. 

5 6. Distinction Between Governmental and  Private  Powers. 
A municipality in furnishing sanitary facilities to persons residing outside 

the corporate limits for a fee acts in a proprietary capacity. Smith v. Winston- 
Salem, 349. 

While public utilities, such a s  water and lights, are  necessary municipal es-  
penses, nevertheless a municipality in furnishing water and lights to private 
consnmers acts in a proprietary capacity. Candler v.  Asheville, 398. 

8 712. Control and  Regulation of Streets. 
The opening and closing of streets is a gorernmental fnnction of a munici- 

pality, G.S. 160-200 (11) ,  G.S. 160-204, G.S. 160-222, and a contract of the city to 
the extent i t  purports to restrict the statutory discretion .rested in its gorern- 
ing body in this regard is ultra vires and void, and no action for compliance 
with such contract can be maintained. Improvement Co. v. Greensboro, 549. 

Plaintiff, the owner of land within a municipality, alleged that i t  conveyed 
certain streets therein to the municipality, as  part of the consideration for the 
city's agreement to maintain the streets as  shown on map, and that  thereafter 
the municipality conveyed the main thoroughfare to the State Highway Com- 
mission for a limited access highway. Held: While plaintiff may not maintain 
an action to recover damages to its property resulting from the conrersion of 
the main street to a limited acccss highway or force compliance by the city 
of its agreement to keep the other streets open, the city acquired the easements 
for the streets as  consideration for their use in a particular manner, and upon 
its election not to make coinpt.na:~tion in the nlnnner agreed npon, it is nndrr 
obligation to pay the fair  and just value of the property, and therefore de- 
murrer to the complaint should have been overruled. Ibid. 

3 8b. Public Utilities. 
The General Assembly has prescribed adequate standards for the fixing of 

rates by municipalities owning their own water works system and has authoriz- 
ed such municipalities to furnish water to private consumers outside their 
corporate limits and to charge for such services a different rate from that 
charged consumers within their limits. Calzdlcr c. Asheville, 398. 

Since a mnnicipality has no legal right either in its governmental or proprie- 
tary capacity to sell ~ ~ a t e r  to consnmers residing outside its corporate limits 
without legislative authority, the Legislature has the power to fix the terms 
upon which snch sales shall be made ; provided, such terms permit the establish- 
ment of a rate or rates which will be fair  and just to the consumer and will 
produce a proper return to the municipality. Ibid. 

Statute prescribing that residents of sanitary districts outside city should 
not be charged for water a t  higher rate by ~nmicipality than rate charged resi- 
dents, held constitutional. Ibid. 

In  prohibiting a municipality from charging residents in sanitary districts 
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outside the municipality rates for water service in excess of rates charged 
residents of the municipality, the General Assembly may prescribe that  i t  
should be unlawful for the city to charge non-residents within the sanitary 
districts a higher rate, notwithstanding that ordinarily the violation of a rate 
regulation merely subjects the violator to a penalty. Ibid. 

§ 14b. Defects and  Obstructions i n  Sewers and  Drains. 
Defendant municipality contracted to maintain and keep in repair sewer 

lines from territory outside its limits, which lines were connected with the 
municipal sewer system, but by ordinance in force a t  the time of the connec- 
tions in question expressly exempted itself from liability for  any damage or in- 
jury from maintenance and repair. Held: The exemption from liability was 
authorized by legislative act, G.S. 160-249, and a resident outside the city can- 
not recover for damages resulting from the failure of the municipality to per- 
form its contractual obligation to repair and maintain such lines. Smith u. 
Wiwston-Salem, 349. 

Where plaintiffs base their right of action upon the failure of defendant 
municipality to perform its contractual obligation to maintain and repair a 
sewer line to which the sanitary facilities of plaintiffs' residences were con- 
nected, plaintiffs may not recover damages resulting from the flowing of sew- 
erage directly from the city's mains on plaintiffs' property on the ground of 
trespass, since plaintiffs may not recover in tort unrelated to the contractual 
obligations alleged. Ibid. 

8 30. Power to  Make Public Improvements. 
While a niunicipality in the the improvement of its streets may provide grade 

crossings over railroad tracks within its limits by right angle crossings in such 
manner a s  will not deprive the railroad company of the reasonable use of its 
tracks for railroad purposes, express legislative authority is required for im- 
provement of streets under a plan calling for the construction of numerous 
crossings in a relatire short distance a t  acute angles in such manner as  would 
substantially impede or prevent the railroad c80mpany from continuing its rail- 
road operations. R. R. v. Greensboro, 321. 

§ 36. Nature and Extent of Municipal Police Power i n  General. 
The Legislature has authority to confer upon municipalities jurisdiction for 

sanitary and yolic~b pwjroses beyond the city limits. Raleigh v. Morund, 363. 

37. Zoning Ordinances and Building Permits. 
Where a n1unicil)ality is given the power to enact zoning ordinances within 

its linlits and within one mile thereof, Chapter .SO, Sessions Laws of 1949, the 
uiunicipality may rlnjoin the use of land within one mile from its limits for a 
trailer park when : ~ t  the time such use was begun the area was zoned for resi- 
dential purposes only, and sucah restriction cannot be held arbitrary or dis- 
criminatory when the ordinance applies alike to all property within the terri- 
tory affected. Ralciql~ 6. dlo,urrd, 363. 

§ 40. Violation and Enforcement of Police Regulations. 
Where it is slio~n1 that a zoning ordinance has been duly adopted by the 

governing board of a municipality, there is a presumption that it  was enacted 
in the proper exercise of the police power, with the burden of showing the con- 
trary upon those attacking the validity of the ordinance. Raleigh v. Morand, 
363. 

A municipality may injoin the violation of its zoning regulations. Ibid. 
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NARCOTICS 

8 1. Elements of t h e  Offense. 
Each of the four acts of obtaining a narcotic drug, attempting to obtain a 

narcotic drug, procuring the administration of a narcotic drug, and attempting 
to procure the administration of a narcotic drug, are  made criminal offenses by 
G.S. 90-106 only when they a re  done by fraud, misrepresentation, deceit, or by 
forgery of a prescription or written order, or by giving a false name or address. 
8. v. Helms, 740. 

Q 2. Prosecutions. 
The statute making the obtaining or attempt to obtain narcotic drugs and 

the procuring or attempt to procure the administration of such drugs criminal 
offenses when done by fraud, deceit, misrepresentation or subterfuge or by the 
forgery or alteration of a prescription or  of a written order, or by the conceal- 
ment of a material fact or by the use of a false name or the giving of a false 
address, uses general and generic terms in defining the means or matter con- 
stituting the acts criminal offenses, and therefore a n  indictment which fails to 
contain any factual averments in regard to the means or manner, is fatally de- 
fective, and judgment thereon will be arrested by the Supreme Court em mero 
motti. S. v. Helms, 740. 

NEGLIGENCE 

8 41. I n j u ~ y  to Invitees on  Premises. 
In order for a n  invitee to recover from the owner or lessor of a building for 

injuries resulting from a fall on the premises, plaintiff must show some breach 
of duty owing to her by the owner or lessor. Harris v. Department Btores Go., 
195. 

The fact that  the tread of the bottom step of a stairway extends one inch 
beyond the end of the handrail provided for those using the stairs does not 
show negligent construction or maintenance of such rail. Ibid. 

Where the evidence discloses that  lessor provided lights with convenient 
switches a t  the top and bottom of a stairway for use of employees of lessees, 
without evidence of any defect or inadequacy of the lighting facilities, an em- 
ployee falling on the stairs after failing to use the switch to turn on the light 
does not establish negligence on the part of the lessor in this respect. Ibid. 

A lessor contracting to provide janitorial services for halls and stairs is 
under duty to exercise reasonable diligence to keep these facilities in a reason- 
ably safe condition, but is not an insurer and is liable only for dangerous con- 
ditions known or which should have been known by i t  and which a re  unknown 
or not to be anticipated by a n  invitee. Ib id .  

Evidence held not to disclose liability on part of lessor for  failure to provide 
adequate janitorial service. Ibid. 

8 5. Proximate Cause. 
Proximate cause is that cause which produces the injury in continuous 

sequence and without which it  would not have occurred, and one from which 
any man of ordinary prudence could forsee that such result was probable 
under all of the facts a s  they existed. Chamhers v. Edney, 165. 

$j 9. Anticipation of Injury. 
I t  is  not necessary that  injury in the precise form that occurred should have 

been forseen. Arnett v. Yeago, 356; Ins. Co. v. Gas Co., 471. 
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5 10. Las t  Clear Chance. 
The doctrine of last clear chance is not predicated on the original negligence 

of defendant, but upon his failure, after negligence and contributory negligence 
have canceled each other, to avoid the injury, and the doctrine cannot apply 
unless defendant has sufficient opportunity, in the exercise of ordinary care, to 
discover and appreciate plaintiff's perilous position in time to avoid injuring 
him. Barnev v .  Howey, 493. 

5 10 %. Assunlption of Risk. 
The doctrine of assunq)tion of risk is not available a s  a defense when there 

is no contractual relationship between the parties. Clark v.  Freight Carriers, 
'705. 

5 12. Contributory Negligence of Minors. 
A three year old child is incapable of negligence, primary or secondary. 

Srnett.  v.  I'cayo, 336. 
As a matrer of law, a child under seven years of age is incapable of contrib- 

utory negligence. TValston v. Greene, 693. 

§ 16. Pleadings i n  Actions fo r  Negligence. 
In a n  action to recover for injuries received by plaintiff while using an 

automatic "magic eye" door in the entrance of defendant's retail store, plaintiff 
may allege prior similar occurrences. Hayes v .  B m  Marche, 124. 

I t  is not required that plaintiff's evidence in refutation on the issue of con- 
tributory negligence be supported by allegation, since the burden of proof on 
this issue is on defendants. Litaker v. Bost, 298. 

Plaintiff alleged negligence in the performance of a repair to a particular 
part of a vehicle and damages resulting from an accident when such part gave 
way while the vehicle mas being operated on the highway, but did not allege 
any contractual agreement of defendant to recondition the vehicle and put it  
in first class condition. Plaintiff's evidence was to the effect that  the part in 
question was defective, but that  defendant did not repair this part.  Held: Non- 
suit for vnriance was properly entered. Poultry Co. v. Equipment Go., 570. 

In an action tor negligence i t  is not sufficient for plaintiff to allege merely 
conclusions of negligence aiid proximate cause, but it  is required that plaintiff 
allege facts constituting the negligence charged and also facts which establish 
such negligence as  the prosimate cause or one of the proximate causes of the 
injurr.  LStnmr// v. .licw~b~rsliip Gorp., 640. 

3 17. Presuniptions and  Burden of Proof. 
In an action to recover for actionable negligence, plaintiff must show failure 

on the part of defeudant to exercise proper care in the performance of some 
legal duty which drfendaiit owed plaintiff under the circumstances in which 
they were placed, and  that such negligent breach of duty was the proximate 
cause of the injury. C'11an~ber.s v. Edney, 16.5. 

W 19a. Questions of Law and  of Fact.  
The determination of the issue of proximate cause requires the drawing of 

inferences sonletin~es from disputed and sometimes from uncontroverted facts, 
and is peculiarly the province of the jury. Arnett v. Yeago, 356. 

§ 19b  ( 1 ) .  Sufficiency of Evidence and  Xonsuit of Issue of Negligence. 
If plaintiff's evidence fails to establish either defendant's negligence or  that 
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it  was a proximate cause of the injury, nonsuit is proper. Chamber8 v. Edne?~ ,  
165. 

§ l o b  (4) .  Sufflciency of Circumstantial Evidence of Negligence. 
Negligence may be proved by circumstantial evidence from which it  may be 

inferred as  the more reasonable probability, even though the possibility of acci- 
dent may also arise on the evidence. Fraxier v. Gas Co., 266. 

g 19c. Nonsuit for  Contributory Negligence. 
Nonsuit on the ground of contributory negligence is proper only when plain- 

tiff's evidence, taken in the light most favorable to him, so clearly establishes 
such negligence that  no other reasonable inference or conclusion can be drawn 
therefrom. Simtncms v. Rogers, 340. 

§ 80. Instructions i n  Negligence Actions. 
The use by the court of a hypothetical illustration in explaining the doctrine 

of proximate cause to the jury held not prejudicial. Lookabill v. Regan, 199. 
An instruction to the effect that the jury must find that defendant's negli- 

gence was "the" instead of "a" proximate cause of the accident in order to 
answer the issue of negligence in tlie affirmative is prejudicial. Pugh v, Smitli, 
264. 

9 211. Issues and Verdict. 
Verdict that defendant owner-passeuger was liable but that  defendant named 

as  driver was not liable held not contradictory when construed with regard to  
evidence leaving it  in conjecture as  to which passenger was driving a t  the time. 
Litaker v. Boat, 298. 

8 !A?. Culpable Negligence. 
Culpable negligence in the law of crimes imports something more than action- 

able negligence in tlie law of torts, and is such recklessness, proximately result- 
ing in injury or death, a s  is incompatible with a proper regard for the safety 
or rights of others. S. v. Tingen, 384. 

The violation of a safety statute regulating the use of highways does not 
constitute culpable negligence unless such violation is intentional, wilful o r  
wanton, or unless the riolation, though unintentional, is accompanied by reck- 
lessness or is under circumstances from which probable death or injury t o  
others might h a ~ e  been reasonably anticipated. Ibid. 

NOTICE 

§ 9. Necessity for  Xotice. 
Respondent may more to dismiss petitions for mandatory injunctions with- 

out notice upon the hearing of the order to show cause. In re Applicatiiw for  
Reassignment, 413. 

NUISANCES 

§ 8b. Action to Abate Public Nuisances. 
Where, in an action to abate a public nuisance on the sole ground that  the 

premises were used for the unlawful sale of whiskey and the storing and 
secreting thereon of materials for the unlawful manufacture of whiskey, G.S. 
19-1, a safe found in the padlocked building is opened by the sheriff and no 
whiskey or other intoxicating beverages found therein, the court may not there- 
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after require that  the safe be reopened for the purpose of taking an inventory 
thereof, there being nothing to show the materiality of anything in the safe  a s  
bearing upon the question of abatement. Such inventory would be an invasion 
of the property rights of defendant without due process of law. Hooks' v. 
Flowers, 558. 

PARTIES 

g 1. Part ies  Plaintiff. 
Where insurer has paid the full amount of the loss action must be brought 

by insurer a s  the real party in interest. Ins. (70. v. Gas Co., 471. 

8 3. Necessary Parties Defendant. 
Where plantiff brings a n  action under the Declaratory Judgment Act 

to determine whether it  had acquired the fee or only a n  easement by condem- 
nation, and it  is not certain whether defendant owned the entire tract or was 
only a tenant in common, the other tenant in common must be joined. Morgan- 
ton v. Bourbonnab Co., 666. 

g lo. Joinder of Additional Parties. 
Refusal to join party not necessary to determination of controversy between 

plaintiff and defendant held not prejudicial. Bizzell 9. Bizzell, 590. 
The joinder of a party not necessary to the determination of plaintiff's action 

is addressed to the discretion of the court. Hannah v. House, 573; Clark v. 
Freight Carriers, 705. 

Where defendant pleads an accord and satisfaction in bar of plaintiff's action 
for an accounting, the refusal of the court to join other parties having an inter- 
est in the realty constituting part  of the subject matter of the original contro- 
versy cannot be prejudicial to plaintiff, such additional parties not being neces- 
sary to the determination of the plea in bar. Bizzell v. Bizzell, 590. 

PERJURY 

g 4. Subornation of Perjury. 
In  a prosecution for subornation of perjury, the State must establish inter 

alia, that the perjurer made the alleged false statement under oath in a court 
of competent jurisdiction and that such false statement was material to the 
matter then in issue. 8. v. Lucas, 208. 

8 6. Competency and  Relevancy of Evidence. 
In  a prosecution for subornation of perjury, testimony of the perjurer and of 

two other witnesses that  the perjurer had pleaded guilty in a prosecution for 
perjury "growing out of this case," is incompetent as  substantive evidence, and 
is also incompetent a s  corroborative evidence of the perjurer's testimony in the 
prosecution for subornation of perjury when i t  is not made to appear that  the 
perjured testimony was the same or substantially the same in both prosecu- 
tions, and defendant's general objection to such testimony should have been 
sustained. 8. v. Lucas, 208. 

$j 7. Sufficiency of Evidence a n d  Nonsuit. 
In this prosecution for subornation of perjury, the State's evidence that  d e  

fendant procured false testimony in a prosecution against him, which testi- 
mony was under oath before a court of competent jurisdiction and was material 
to the issues involved in that prosecution, together with proof of the falsity of 
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the oath by the testimony of two witnesses or of one witness and corroborating 
circumstance, is held amply sufficient for submission to the jury, 8. v. Lucas, 
208. 

8 8. Instructions, Issues and  Verdict. 
In  a prosecution for subornation of perjury, the court must charge that the 

alleged perjury must be established by the testimony of two witnesses or by the 
testimony of one witness and corroborating circumstances. 8. v. Lucas, 208. 

In a prosecution for subornation of perjury, the court must charge that  the 
perjured testimony procured by defendant must have been material to the issue 
involved in the action in which the perjured testimony was given. Zbid. 

PHYSICIANS AND SURGEONS 

8 14. Malpractice in General. 
The making of affidavits by physicians a t  the direction of the clerk in the 

due course of a proceeding for the admission of a person to a State Hospital is 
not done by them in the ordinary practice of their profession but in the roll of 
witnesses. Bailey v. McGill, 286. 

PLEADINGS 

8 3a. Statenlent of Cause of Action i n  General. 
Allegations that the seller and the assignee of the conditional sales contract 

conspired together to charge the purchaser usurious interest, and that as  a re- 
sult thereof the purchaser was embarrassed and caused to lose his automobile 
to his damage in a specified amount and that the seller and assignee acted with 
malice entitling the purchaser to punitive damages in a specified sum, a re  in- 
sufficient to state a n  independent cause of action based on conspiracy, since the 
allegations, apart from the cause of action for usury, are  mere conclusions of 
the pleader. Finance Co. v. Simmons, 724. 

5 10. Counterclaims and Cross-Actions. 
A counterclaim is some matter existing in favor of defendant against plain- 

tiff on which defendant could maintain an independent action, and in an action 
for trespass and for injunctive relief against further trespass, allegations in the 
answer of a defendant that he is the owner and in possession of a described 
tract of land and that insofar as  plaintiff's description covers any of the land 
described in the answer, the allegations of the complaint a r e  untrue and denied, 
fail  to set u~ a counterclaim so as  to preclude plaintiffs from taking voluntary 
nonsuit as  to such defendant. Everett u. Yopp, 38. 

G.S. 1-137 (1) is broad in its scope and should be liberally construed in 
furtherance of its purpose to permit the trial in one action of all causes of 
action arising out of any one contract or transaction. Amzlsement CO. v. Terk- - 
ington, 444. 

A counterclaim within the meaning of G.S. 1-137 includes pleas operating by 
way of recoupment, setoff, or cross-demand. Finance Co. v. Bimmons, 724. 

Original defendant may set up cross-action against additional defendants 
when i t  arises out of plaintiff's claim and is necessary to a flnal determination 
of the controversy. Zbid. 

But original defendant is not entitled to file cross-action against additional 
defendants when the determination of the cross-action is not necessary to de- 
termination of plaintiff's cause, since he may not force plaintifP to stand by 
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while he litigates a claim unconnected with plaintiff's cause of action. Hannah 
v. House, 573; Clark v. Freight Carriers, 705. 

Where arrest of defendant in a civil action for malicious assault is in the 
regular course of the action, defendant may not set up counterclaim for abuse 
of process based on the arrest. Edaards  w. Jmkins ,  565. 

17. Demurrers - Statement of Grounds, Form and  Requisites. 
G.S. 1-128 applies to all demurrers, written or oral, and if the grounds for 

demurrer a re  not distinctly specifled, i t  may be disregarded. Adams v. College, 
648. 

If the demurrer in the lower court for failure of the complaint to s tate  a 
cause of action fails to state the grounds therefor, but the demurrer ore tenue 
flled in the Supreme Court sufficiently specifies the grounds of abjection, the 
deficiency is supplied. Ibid. 

Q 19c. Demurrer  for  Fai lure of Complaint to  State  Cause of Action. 
A demurrer admits the truth of the facts properly alleged in the complaint 

and relevant inferences of fact  deducible therefrom, but it does not admit legal 
inferences or conclusions. Bailey v. McQill, 286; Stantell v. .+fcmbership Corp., 
640. 

Upon demurrer the complaint must be liberally construed with a view to sub- 
stantial justice between the parties, and every reasonable intendment is t o  be 
made in favor of the pleader. Bailey v. McQilE, 286 ; Adams w. College, 648. 

While a complaint must be liberally construed upon demurrer, G. S. 1-151, the 
case must be taken as  made by the complaint, and the court cannot read into 
i t  facts not therein stated. Stamey v. Membership Corp., 640. 

A demurrer for failure of the complaint to state a cause of action cannot be 
sustained if the complaint is sufficient for this purpose in any respect or to any 
extent. Ibid. 

A demurrer for failure of the complaint to state a cause of action cannot be 
sustained if the facts alleged entitle plaintiff to relief of some character, even 
though not to the extent or in the form asked for or reason asserted. Irnprove- 
pent Co. v. Greensboro, 549. 

Legal conclusions of the pleader a r e  to be disregarded upon demurrer. 
Finance Co. v. Elimmons, 724. 

Where a counterclaim contains unchallenged counts which are  good, a written 
demurrer ore tenzta thereto on the ground that  other counts contained therein 
were based on matters which did not accrue until after the institution of the 
action, must be overruled, since if a pleading is good to any extent a general 
demurrer thereto cannot be sustained. Ibid.  

8 20 M . F o r m  and  Effect of Ju-ent Upon Demurrer. 
The action should be dismissed upon demurrer to a complaint stating a 

defective cause of action. Bailey v. Ncf f i l l ,  286. 
In an action for negligence, where the facts alleged a re  insufficient to 

establish the element of proximate cause, defendant's demurrer must be sus- 
tained without prejudice to plaintiff's right to move for leave to amend. 
Stamey w .  Membership Corp., 640. 

Where the allegations of the complaint affirmatively disclose that  plaintiff 
has no cause of action, the cause should be dismissed upon demurrer, but  where 
there is a defective statement of a good cause of action, the complaint is subject 
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to amendment, and the action should not be dismissed until time for obtaining 
leave to amend has expired. Adam8 v. College, 648. 

§ 22b. Amendment of Pleadings. 
Amendment to make allegations conform to proof held not to change sub- 

stantially the claim against appealing defendant. Litaker v.  Bost, 298. 

8 24. Variance. 
I t  is not required that  plaintiff's evidence in refutation of an afflrmative de- 

fense be supported by allegation. Litaker v. Bost, 298. 
Plaintiff must recover, if a t  all, upon the cause of action alleged in the com- 

plaint and cannot recover on a different legal right. Smith v,  Winston-Salem, 
349. 

Allegation and proof must correspond, and when there is a material variance 
between the allegation and proof, there can be no recovery without a n  amend- 
ment, and nonsuit is proper. Potiltry Co. v. Equipment Co., 570. 

§ 25 1/C. Admission o r  Denial of Allegation and h'ecessity for  Proof. 
An admission in a pleading is as  effectual a s  if the fact admitted were found 

by a jury, and is binding upon the pleader even though the admission is not 
introduced in evidence. Moore v. Humphrey, 423. 

8 31. Motions t o  Strike. 
In action to recover for injuries received while using a n  automatic "magic 

eye" door, motion to strike allegations of prior similar occurrences is properly 
denied. Hayes v. Bon Marche, 124. 

Where plaintiff's complaint describes his injuries in detail, allegations of the 
answer that  defendant had been unable to obtain information in regard to the 
extent of the injury and that  plaintiff had unlawfully withheld such informa- 
tion, are  properly stricken on motion. Edwards v. Jenkins, 565. 

PRINCIPAL AND AGENT 

$j 7a. Powers and Authority of Agent i n  General. 
Evidence that an agent of a stone and sand company directed the employees 

of the company with respect to their work and hired and paid them off, is 
insumcient predicate for the admission of testimony as  to a declaration of the 
agent that  the company had abandoned its mineral leasehold estate in that 
part of the land in controversy, since, in the absence of evidence to the contrary, 
such agent has no express or implied authority to affect title to realty of the 
company. Cordell u. Sand Co., 688. 

§ 8. Notice t o  Agent a s  Notice to Principal. 
The rule that  knowledge of the agent is imputed to the principal does not 

apply when the agent, nominally acting a s  such, is in reality acting in further- 
ance of his own personal business and adversely to the principal, or has a 
motive in concealing the facts from the principal. Solon Lodge v. Ionic Lodge, 
310. 

g13d. Sufllciency of Proof of Agency. 
Admissions and proof that chemicals poisonous to certain types of vegetation 

were sprayed by a crew operating from a train moving slowly over defendant's 
tracks, make out a prima facie case that  the crew operating the sprayers were 
agents or employees of the railroad company. If such persons were unauthorized, 
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this fact would be peculiarly within the knowledge of the railroad company, 
and i t  would be under obligation to so allege and prove. Bivena v. R. R., 711. 

PROCESS 

§ 4 %. OfBcers Who May Serve Proceas. 
Where an act  authorizes the appointment of a special ofacer for limited 

and specified purposes, but further provides that such officer should receive the 
same fees for serving both criminal and civil writs as  allowed by law to the 
constable of the township, which constable is authorized to serve process, the 
act authorizes such special officer to serve summons. Chapter 690, Public Local 
Laws of 1923. Lumber Co. v .  West,  699. 

A deputy sheriff has authority to serve summons. G. 5. 162-14. Ibid. 

§ 10. Service o n  Nonresident Auto Owners. 
Service on a nonresident automobile owner under G.S. 1-105 has the same 

legal force a s  personal service, and a defendant so served is not entitled to 
have a default judgment against him set aside and to defend the action on its 
merits under G.S. 1-108. Frank8 v. Jenkins, 686. 

9 15. Abuse of Process. 
Complaint held to s tate  cause of action against one physician for instigating 

lunacy proceeding for wrongful purpose, but as  to physicians signing affidavits, 
allegations that  they were grossly negligent amounting to legal maliciousness, 
without allegation of wrongful purpose, held insufficient to allege cause a s  to 
them. Bailey v. McCfill, 286. 

Abuse of process consists of the existence of an ulterior purpose and a n  act  
in the use of process not proper in the regular prosecution of a proceeding. 
Edwards v .  Jenkina, 565. 

Ulterior motive or bad intention does not give rise to a cause of action for 
abuse of process when the process is used in the proper and regular prosecution 
of the proceeding. Ibid 

8 8. Malicious In jury  t o  o r  Destruction of Personalty. 
A warrant charging defendant with destruction of personal property charges 

no offense, since the destruction of personal property is not a crime unless it  
is done wantonly and wilfully. 8 .  v. Sims, 751. 

§ 1. Nature a n d  Essentials. 
There can be no implied contract where there is an express contract between 

the parties in reference to the subject matter. Bupply Co. v.  Clark, 762. 

RAILROADS 

8 4. Accidents at Crossings. 
Evidence disclosing that the truck in which plaintiffs were riding a s  pas- 

sengers ran into the side of a freight train between the first and second cars, 
after the engine and tender had passed, that  the truck left skid marks for a 
distance of 35 feet from the point of impact, and that  from a point more than 
96 feet from the crossing the lights of the locomotive could be seen for more 
than 2,000 feet, is held to show gross negligence on the par t  of the driver con- 
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tinuing to the moment of impact, and constituting the sole proximate cause 
of the accident so a s  to preclude recovery against the railroad company, not- 
withstanding evidence of negligence on the part  of the engineer in failing to 
give warning of his approach by bell or whistle. Faircloth v. R. R., 190. 

The sole purpose of warning by bell or whistle is to give notice of the ap- 
proach of the train, and members of a train crew are  not required to foresee 
that the operator of a motor vehicle fully able to observe the headlights on the 
locomotive for nearly half a mile will rely solely on his hearing and not use 
his sight to ascertain the train's approach. Ibid. 

Evidence held insufficient to be submitted to jury on issue of negligence of 
railroad in causing crossing accident. Bumgarner v. R. R., 374. 

8 7. Injur ies  t o  Lands Contiguous to Right  of Way. 
Admissions and proof that chemicals poisonous to certain types of vegetation 

were sprayed by a crew operating from a train moving slowly over de- 
fendant's tracks, make out a prima facie case that  the crew operating the 
sprayers were agents or employees of the railroad company. If such persons 
were unauthorized, this fact would be peculiarly within the knowledge of the 
railroad company, and it  would be under obligation to so allege and prove. 
BWem v. R. R., 711. 

Where plantiff's testimony is positive that  a t  least some of the crops dam- 
aged by chemicals sprayed from defendant's right of way were on land rented 
by him, the fact that  there is some conflict in his testimony a s  to whether all 
the damage was outside the right of way, cannot justify nonsuit. Ibid. 

Where a railroad company is sued for the negligent use of poisonous spray 
on its right of way, the plaintiff makes out a prima facie case of liability by 
showing that the crew doing the spraying operated from a train moving along 
defendant's tracks, the court is not required to charge that  the burden is on 
plaintiff to show that  the persons operating the sprayers were agents or serv- 
ants of the railroad company, since if such persons were unauthorized, lack of 
authority should be alleged and proved by the railroad company. Ibid. 

8 15. Rights  of Way. 
A conveyance of land for use as  a railroad right of way by deed in regular 

form of bargain and sale, reciting a valuable consideration, is presumptively 
a deed of purchase within the meaning of G.S. 60-37 (4 ) ,  and must be interpret- 
ed as  an ordinary deed, so that  when the granting clause is sufficient in form to 
convey the fee simple and the habendtcm and warranties are  in harmony there- 
with, i t  conveys the fee and not a mere easement. McCotter v. Barnes, 480. 

Where the granting clause in a deed purports to conrey the fee and the 
habendurn and warranties a re  in harmony therewith, a clause in the descrip- 
tion that  the conveyance was a right of way 100 feet wide does not limit the 
conveyance to an easement. Ibid. 

The term "right of way" has a two-fold meaning: one, to designate an ease- 
ment, and the other, as  descriptive of the use or purpose to which a strip of 
land is put, without reference to the quality of the estate. Ibid. 

A clause in the description of a fee simple deed that "there shall be no build- 
ing other than for railroad use" is a t  most a personal, restrictive covenant, 
which does not run with the land, and therefore, after the death of grantors 
and the transfer of the property after its use for railroad purposes had ceased, 
the clause is without force and effert, since its purposes and objects no longer 
exist. Ibid. 
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A right of way for railroad purposes does not deprive the owner or his 

tenant of the use of the land subject to the easement for any purpose not in- 
consistent with its use for railroad purposes. Bivens u. R. R., 711. 

REFERENCE 

9 14b. Preservation of Questions and  Issues for  Determination by Jury. 
A party to a co~npulsory reference cannot be entitled to trial by jury upon 

appeal a s  to facts admitted in the pleadings or as  to facts irrelevant to the 
cause, since such facts are  not issuable facts in the case. Andrews u. Louejoy, 
554. 

SALES 

2 1  Remedies of Seller Upon Dishonor of Check Given for  Cash Sale. 
Where the seller accepts the purchaser's check in payment of a cash sale and 

the check is thereafter dishonored, the seller has his election to treat the sale 
void and recover the chattel or the specific funds in the hands of the purchaser 
derived from resale, or he may elect to ratify the sale and seek to recover the 
contract price. Carroiu v. Weston, 735. 

SCHOOLS 

§ 3d. Assignment of Pupils. 
Where a municipal board of education grants the applications for reassign- 

ment of certain pupils, appeal from i ts  decision may be taken as  to each child 
only by the child's parent, guardian, or person standing in loco paventis, and 
the parents of other children attending the schools to which the reassignments 
a re  made are  not the parties aggrieved by such reassignments within the pur- 
view of G.S. 116-179, and have no standing in court to contest the assignments. 
hloreover, each reassignment must be challenged separately and cannot be chal- 
lenged e t ~  mause. 1 1 1  re  Application for  Reassignment, 413. 

SEARClHES AND SEIZURES 

3. Waiver of Warrant.  
Where the undisputed evidence discloses that defendant led oliicers to his 

car, took the key from under the floor mat and opened the trunk and a bag, 
which contained the merchandise in question, discloses defendant's voluntary 
consent to the search, waiving the requirement of a warrant. S, v. Brown, 539. 

STATE 

6 3a. Tort Claims Act - Nature, Scope and Statement of Claim. 
In  a proceeding under the Tort Claims Act, where, prior to the hearing, the 

parties stipulate the name and position of the State employee charged with 
negligence, such stipulation meets the statutory requirement that the negligent 
employee be named and obviates error in naming the employee in the affidavit 
and claim, and the allowance of an amendment to this effect on appeal to the 
superior court is immaterial. Tucker v. Highicay Com., 171. 

Where, in a proceeding under the Tort Claims Act, the claimant asserts in- 
jury resulting when the car in which claimant was riding hit obstructions a t  
each end of a narrow bridge, the fact that the claimant asserts the obstructions 
were ditches, while the evidence discloses that  the obstructions were mounds 
some 8 or 10 inches high, is too immaterial to require amendment, and a n  
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amendment allowed in the superior court on appeal to make the allegations 
conform to the evidence adds nothing to the claim. I b i d .  

8 3b. Tort  Claims Act - Negligence of State Employee and  Contributory 
Negligence. 

This proceeding under the State Tort Claims Act is governed by the statute 
as  written a t  the time the accident occurred under which contributory negli- 
gence of claimant was a defense rather than a part of claimant's cause of 
action, and when recovery was allowed for injury resulting from a negligent 
omission as  well as a negligent act on the part of a State employee. Tucker 1;. 

Hiyhtcay  Corn., 171. 

5 3c. Tort Claims Act - Appeal and Review. 

On appeal, in a proceeding under the Tort Claims Act, the superior court is 
limited to reriew of alleged errors of law made by the Commission and pre- 
sented by exceptions duly entered. Tucker v, Highway  Corn., 171. 

Where the superior court properly remanded a proceeding under the Tort 
Claims Act to the Industrial Commission, but includes in the judgment pro- 
visions directing what conclusions should be made by the Commission from 
specified findings, which conclusions involve both questions of law and of fact, 
the provisions encroaching on the functions of the Commission will be stricken 
on appeal. I b i d .  

Where it is apparent that the Industrial Commission on the hearing of a 
claim under the Tort Claims Act may have found the facts under the mis- 
apprehension that  the claim related to negligence on the part  of one State em- 
ployee, while the claim and evidence involved as  a matter of law the negligence 
of a different employee, the cause must be remanded. I b i d .  

STATUTES 

§ 2. Constitutional Prohibition Against Passage of Special and  Local Acts. 

Eliminating county from those excluded from general court act is not special 
act relating to establishment of court. 8. v. Rallcn,qer, 216. 

There is no contract between the State and the public that a municipal 
charter shall not a t  all times be subject to amendment by the General Assemb- 
ly, and Section 4, Article YIII,  of the State Constitution d w s  not forbid the 
Legislature from doing so by special act. Cavdlt lr  c. dslrevilln, 3!1i. 
9 local act is valid unless prohibited by the Constitution. S p e e d w a y  c. Clnrj- 

ton,  628. 
Professioilal automobile and motorcycle racing is an employment or business 

engaged in for gain or profit within the meaning of Article 11, Section 29, of the 
State Constitution, and therefore a statute applicable to one county alone which 
attempts to regulate professional racing rather than racing in general, is void 
as a local act regulating labor or trade. I b i d .  

§ 4. Procedure t o  Test Validity. 

A statute niay b? valid in part and i n ~ a l i d  in part, and the ralidity of a 
statute should not be determined upon a general attack of its constitutionality, 
but only in respect of its adverse impact upon personal or property rights in a 
specific factual situation. Breekrsboro v. W a l l ,  516. 

As to enjoining ~ io la t ion  or enforcement of statute see Injunctions 4g. 
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fj 5b. Uonstruction - Administrative Interpretation. 
The interpretation given to proposed legislation by the department proposing 

it, a s  well a s  the interpretation by the department responsible for i ts  adminis- 
tration, a re  aids in the construction of the statute. I n  r e  Application for  Rea8- 
sigwnent, 413. 

TAXATION 

828 38. Construction of Taxing Statutes  in General. 
Where i t  is necessary to apply a taxing statute to a factual situation not 

contemplated when the statute was enacted, resort may be had to all other 
statutory provisions which may assist in a proper application of the statute in 
question. Distributors v. Shaw, 157. 

Statutory provision permitting exemption from tax liability should be con- 
strued so a s  to bring within the exemption only those clearly entitled to its 
provision. Ibid. 

S 26%. Listing and Assessment of Real Property. 
Where the contract between the parties does not require the lessee to list the 

leasehold estate for taxes, the whole of the laud may be listed in the name of 
the owner of the fee, G.S.1 05-301, subsection (8), and the whole of the land is  
assessable against him. Cordell v. Sand Co., 688. 

8 29. Income Taxes. 
Whether a successor corporation is entitled to deduct from its gross income 

a n  economic loss sustained by another corporation depends upon whether the 
successor corporation is for practical purposes the same and is engaged in con- 
tinuing the business of the kind and character conducted by the corporation 
whose loss is claimed as  a deduction. Distributors v. Shaw, 157. 

Where a corporation surviving a merger seeks to establish its right to de- 
duct from its gross income a n  economic loss of one of its submerged corpora- 
tions for a prior year a s  a carry-over under G. S. 105-147 (6d) ,  and i t  appears 
from the facts alleged that the submerged corporation had a profit in the 
months of the fiscal year prior to the merger and that  it  had deducted its prior 
economic loss from such net income, leaving a balance on the loss side, and 
further, that  as  f a r  a s  the facts alleged disclosed, to allow the surviving 
corporation to make such deduction would result in reducing the surviving 
corporation's income tax liability which had accrued on the date of the merger, 
judgment on the pleadings permitting the surviring corporation to make such 
deduction must be reversed. Ibid. 

8 30. Sales and  Use Taxes. 
The Legislature has power to levy sales and use taxes. Duke v. Shaw, 236. 

§ 38. Remedies of Taxpayer. 
A taxpayer must follow procedure prescribed by statute to challenge the 

validity of a tax or the interpretation of the tax laws by those charged with 
the responsibility of collecting taxes. Dulce v. Nhaw, 236. 

A taxpayer seeking to challenge his liability for a particular tax has two 
remedies: he may pay the tax under protest and maintain a n  action against 
the State for its recovery, G.S. 105-267; or he may, without payment of the tax 
assessed by the Commissioner of Revenue, apply to the Tax  Review Board for 
determination of his liability for the tax upon the speciflc factual situation, 
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and appeal from the decision of the Tax Review Board to the Superior Court 
by complying with the statutory procedure. G.S. 105-241.3. Ibid. 

The administrative procedure under G.S. 143-306 to determine tax liability 
applies by appeal to the Superior Court from determination of the Tax Review 
Board upon a particular factual situation and does not lie by petition directly 
to the Superior Court to have an administrative interpretation promulgated by 
the Commisisoner of Revenue declared to be erroneous, unlawful or improper. 
Ibid. 

While a taxpayer may challenge the illegal expenditure of tax funds by a 
municipality and the validity of proposed municipal bonds, a general attack on 
the constitutionality of the statute under which a municipal agency was creat- 
ed. without attacking any particular tax, expenditure or bond issue on any 
specific constitutional ground, does not present a justiciable controvers;r. 
Qreenaboro v. Wall, 516. 

§ 40g. Validity and  Attack of Tax Deeds. 
Commissioners' deed in tax foreclosure proceedings instituted against one 

tenant in common is color of title a s  against the cotenants who were not parties 
to the foreclosure. Joht~son v. McLamb, 534. 

TORTS 

§ 6. Joinder of Additional Parties-for Contribution. 
Where the cross complaint does not charge joint liability as  joint tort-feasors 

and does not allege primary and secondary liability, the original defendant 
may not hare an additional party joined on the ground that  such additional 
party's negligence was the sole proximate cause of plaintiff's injury. Hannah 
v. House, 573. Nor on a claim of indemnity. Ibid. 

Where the third person tort-feasor is sued for the wrongful death of a n  em- 
ployee, he is not entitled to have the employer joined as  a joint tort-feasor 
under G. S. 3-240. nor as  a necessary party to the determination of the action 
when the original defendant does not rely upon the doctrine of primary and 
secondary liability. Clark v. Freight Carriers, 705. 

TRESPASS 

§ lc.  Trespass Where Original Ent ry  is Lawful. 
If a person enters on land without permission or invitation, express or im- 

plied, and without legal right or bona fide claim of right, and refuses to com- 
ply with an order to leave after his presence is discovered, such person is n 
trespasser from the beginning. S. a. Clyburn, 455. 

5 9. Xature and Elements of Criminal Trespass. 
In a prosecution for criminal trespass, nonsuit is proper if defendants were 

merely exercising their constitutional rights. 8. v. Clyburn, 455. 
The person in lawful possession of realty may accept or reject whomsoever 

he pleases and for whatsoerer whim suits his fancy; G.S. 14-126 and G.S. 14-134 
place no limitation on the right of the possessor to discriminate between 
patrons on the ground of race. Ibid. 

Persons of the Negro Race who enter that  par t  of the premises of a private 
enterprise reserved for white clientele, and who refuse to leave upon order of 
the proprietor, are  guilty of a wrongful entry within the meaning of G.S. 14-126, 
even though their original entrance was peaceful. G.S. 14-134 is applicable 
where the entry is with force. Ibid. 



856 ANALYTIC,AL INDEX [247 

TRIAL 

Q 3%.  Stipulations. 
Stipulation of the parties a s  to name and position of employee charged with 

negligence obviates error in naming the employee in the amdavit and claim. 
Tucker v. Highway Com., 171. 

Where plaintiff's complaint is sufficient to state a particular cause of action 
only, a statement of plaintiff's counsel that  they did not rely upon such cause 
of action is not binding upon plaintiff in the absence of express authority to the 
attorney, since ordinarily an attorney has no power by stipulation or agreement 
to  waive or surrender a substantial legal right of his client. Baileu v. McCfill, 
286. 

A stipulation of plaintiff and defendant in claim and delivery is a judicial ad- 
mission binding on them and on their sureties, there being no contention that  
the attorneys were not authorized to enter into the stipulations. Moore 2;. 

Humpltrey, 423. 

g 19. Province of Court and  Jury in Regard t o  Evidence. 

Whether there is enough evidence to support a material issue is a matter of 
law. Chambers v. Edncy, 165. 

jj 21. Offlce and  Effect of Motion to Nonsuit. 

Where plaintiff has no right, title or interwt in the chose in action so a s  to 
entitle him to maintain the action for its recovery, nonsuit is proper. Darden v. 
Boyette, 26. 

I t  is the duty of the court to allow motion for  judgment as  of nonsuit when 
all the evidence fails to establish a right of action on the part of plaintiff, and 
also when it  affirmatively appears from the evidence as  a matter of law that  
plaintiff is not entitled to recover, and therefore where the defendant's affirma- 
tive proof discloses that  plaintiff's cause of action is barred under the doctrine 
of rcs judicata, nonsuit is proper. Jenkins v. Fozcler, 111. 

g 2%. Consideration of Evidence on  Motion t o  Nonsuit. 

On motion to nonsuit, the evidence must be taken in the light most favorable 
to plaintiff, giving him the benefit of every reasonable inference to be drawn 
therefrom. Chambers v. Edney, 165 ; Simmons u. Rogers, 340. 

8 22b. Nonsuit - Consideration of Defendant's Evidence. 
Defendant's evidence which is favorable to plaintiff and not in conflict there- 

with, or which clarifies or explains plaintiff's evidence, may be considered on 
motion to nonsuit. Simmons v. Rogers, 340. 

8 2%. N o n s u i t  Contradictions and  Discrepancies i n  Evidence. 
Conflicts in the testimony must be resolved in plaintiff's favor upon motion to 

nonsuit. Litaker v. Rost, 298. 
Discrepancies and contradictions, even in plaintiff's evidence, are  to be re- 

solved by the jury and not the court. Bell v. Simmons, 488. 

m a .  Sufflciency of Evidence t o  Overrule Nonsuit i n  General. 
To carry his case to the jury plaintM must offer evidence sufficient to take 

the case out of the realm of conjecture and into the fleld of legitimate inference. 
Parker v. Wilson, 47. 
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8 23f. Nonsuit for Variance. 
Immaterial variance does not justify nonsuit. Ins.  Co., v. Gas Go., 471. 
But a material variance requires allowance of motion to nonsuit. Poultrf/  Co. 

2;. Equipment Co., 570. 

§ 2411. Sonsuit on Afflrmative Defense. 
Sonsuit on a n  affirmative defense is proper only when plaintiff's own evi- 

dence establishes such defense. Solori Lodge 2;. Iotiic Lodge, 310. 

§ 25. Voluntary Nonsuit. 
Where plaintiffs in apt time take a voluntary nonsuit a s  to named defendants, 

and no appeal is taken from the clerk's action in allowing the nonsuit, the action 
is no longer pending against such defendants, and it  is error for the court to set 
aside the judgments of nonsuit as  to such defendants and abate the action as  to 
them, certainly where the record fails to show that such defendants or their 
representatives were present or contested the right of plaintiffs to take the 
nonsuit. Everett  v. Yopp ,  38. 

Mere denial of plaintiff's title in so fa r  as plaintiff's description de- 
scribed any lands covered by the description set out in defendant's answer Is 
not n counterclaim precluding voluntary nonsuit. Ibid.  

s 32. Requests for Instructions. 
Where the court correctly charges on all  essential features of the case, a 

party desiring additional instructions or amplification must aptly tender re- 
quest therefor. Hunter  u. Fisher,  226. 

36. Form and Sufflciency of Issues. 
Where the issues submitted arise on the pleadings and are  supported by the 

evidence, and are  determinative of the controversy, an assignment of error to 
the refusal to submit other issues cannot be sustained. Hof fman  v. Noxele!~,  121. 

§ 39. Form and Sufficiency of Verdict. 
The verdict of the jury may be construed with regard to the pleadings, evi- 

dence, admissions of the parties and the charge of the court in ascertaining its 
meaning with the view of sustaining it  if possible. Li taker  2;. Rost,  298 ;  MOOIT 
v. Hztnzphre~, 423. 

s 59 H . Conformity of Verdict to Instructions. 
Plaintiff sued to recover the reasonable value of personal services for a stipu- 

lated number of days and alleged that  such services were reasonably worth a 
specified amount. The court charged that plaintiff could not recover for the full 
number of days stipulated and that the jury should not consider any services 
rendered after a specified date. The jury allowed recovery for the full amount 
sought. Held : Exception to the refusal of the court to set aside the verdict on 
the ground that the jury obviously disregarded the court's instructions will not 
be sustained when it  is apparent from the record that in view of the menial 
and onerous character of the services, the recovery was not excessive for that 
period for which plaintiff clearly established the right to recover. Beasley 2.. 

V c L a m b ,  179. 

45. Trial by Court, Hearings and Evidence. 
In a trial by the court under agreement of the parties, the rules of evidence 

are  not so strictly enforced as  in a trial by jury, the assumption being that the 
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court will not consider incompetent testimony or be misled by that  which is 
irrelevant and inconclusive. Bizzell v. Bizzell, 590. 

TRUSTS 
g a. Par01 m s t a .  

An agreement by the beneflciaries named in the will that  they would devise 
and bequeath the remainder of the property to the nieces and nephews of testa- 
tor if the nieces and nephews agreed not to prosecute or appeal from judgment 
in a n  action to construe the will in which the nieces and nephews claimed the 
remainder in testator's property, held insufficient predicate for a parol trust 
when the nieces and nephews were without title or interest in the property 
under the terms of the will. Humphrey v. Faiarm, 128. 

Any parol agreement to engraft a t rust  on property falls within the statute 
of frauds when title to the property has passed a t  the time of the asserted 
agreement, and therefore where, in a n  action to construe a will, judgment is 
entered that  testator's nieces and nephews took no interest under the will, an 
agreement thereafter made by the nieces and nephews not to prosecute an ap- 
peal from the judgment if the beneflciaries named in the w,ill would devise and 
bequeath the remainder in  the property to  them, is insutacient predicate for a 
parol trust in favor of the nieces and nephews. IbM. 

9 4. Resulting Trusts. 
Allegations and evidence to the effect that  plaintiffs furnished the full pur- 

chase price for  certain lots, that  defendants took title thereto in their own 
names, tha t  defendants built a dwelling on one of the lots for  plaintiffs, for 
which plaintiffs paid them in full, and that  defendants thereafter conveyed only 
part of the lots to plaintiffs, is sufficient to make out a cause of action against 
defendants to  compel the conveyance of the rest of the land on the theory of a 
resulting trust. H o f l m n  v. Mozeky, 121. 

2B %. Actions t o  Enforce Trust. 
The three-year statute of limitations is applicable in a n  action to establish 

a n  express trust. G.S. 1-62. SoZm Lodge v. Ionic Lodge, 310. 

28. Termination of !Crust by Agreement. 
Where the ceatuio make out a prima facie case establishing a trust, the trus- 

tee has the burden of establishing his defense that  the t rust  had been terminat- 
ed by the distribution of the corpua for the benefit of the ceatuia, and nonsuit 
on such affirmative defense is proper only when i t  is established as a matter of 
law by the ceatuia' evidence. Solon Lodge v. Ionic Lodge, 310. 

A benevolent association conveyed realty to a corporation formed for the 
purpose of holding the property for the beneflt of the association. Defendant 
corporation contended that  i t  terminated the trust under agreement by there- 
after issuing its stock to the members of the association in good standing. Held : 
The association had no right to apply the property to any use other than the 
trust except by the unanimous consent of i ts  members, and where the evidence 
discloses that a bare majority of the members of the association voted in favor 
of terminating the trust in such manner, the defense of termination is not 
established a s  a matter of law. Zbld. 

USURY 

8 7. Forfiturea and  Penalties. 
Allegations in a n  action on a purchase money note that the seller and the 
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assignee of the conditional sales contract conspired and, by common plan and 
design between them, charged and were attempting to collect interest in excess 
of the rate  allowed by law, s tate  a cause of action against both the seller and 
the assignee for forfeiture of all interest, G.S. 24-2, but  the purchaser may not 
demand, in addition to the penalty prescribed by statute, damages alleged to 
have been sutPered a s  a result of embarrassment and loss of his automobile a5 
the result of the charge of interest a t  usurious rates. Finance 00 .  v. Simmone, 
724. 

UTILITIES COMMISSION 
g 2. Jurisdiction. 

The Utilities Commission has not been given jurisdiction over rates charged 
by utilities owned by municipalities. Candler v. Asheullle, 398. 

VENDOR AND PURCHASER 

gj 6. Time of Exercise of Option. 
The lease in question granted lessee or assigns option to purchase the pre- 

mises a t  the expiration of the Aveyear term or a t  any time thereafter during 
a renewal period upon written notice given a t  least ninety days prior to the ex- 
piration of the five-year term. Held:  The language is  plain and unambiguous 
and provides that, notwithstanding the actual closing of the purchase might be 
postponed until any time during a renewal period, written notice of such inten- 
tion should be given a t  least n i n e t ~  days prior to the expiration of the original 
term. Barham u. Daveflpwt, 575. 

§ 24. Remedies of  Purchaser - Recovery of Purchase Money Paid. 
Where the purchaser refuses or becomes unable to comply with his contract 

to purchase, he is not entitled to recover the amount theretofore paid by him 
pursuant to the agreement. Scott v. Foppe, 67. 

Plaintiff was under contract to purchase certain realty but became unable to 
comply with his agreement, and so advised defendant, whereupon defendant 
owner sold the property. Plaintiff instituted this action to recover the amount 
of money expended by him on the property pursuant to the agreement prior to 
his own breach, alleging that defendant failed to exercise due diligence in  sell- 
ing and could have sold to a prospect obtained by plaintie a t  a price which 
would have avoided any loss. Held: Plaintiff's cause is based on the equitable 
doctrine of mitigation of damages, which applies in proper cases to diminish 
the amount of recovery by a plaintiff, but does not constitute a cause of action, 
and therefore nonsuit was proper. Ibdd. 

Evidence held insufficient to show agreement of rendor to sell a t  price which 
would avoid loss to purchaser. Ibid.  

WAIVER 

g 1. Matters Which May Be Waived. 
A person sui juris may waive practically any right he has unless forbidden by 

law or public policy. Can'ow u. Weston, 735. 

WILLS 

g 4. Contracts to Devise o r  Bequeath. 
AS to recovery upon quantum meruit for personal services see Executors and 

Administrators. 
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A contract to d e ~ i s e  and bequeath constituting a n  indivisible contract, conlev 
within the Statute of Frauds. Humphrey v. Faieon, 127. 

8 31. General Rules of Construction. 
In  the construction of a will, intent of the testator a s  gathered from the four 

corners of the instrument should be given effect unless contrary to some rule of 
law or a t  variance with public policy. Harroff v.  Harro f f ,  730. 

Q 3%. Estates  and  Interests Created in General. 
The will in question devised and bequeathed all  testator's property to named 

beneflciaries and in subsequent items stated that  it  was the "desire" of testator 
that  the estate be held intact a s  nearly as  practicable for the beneflt of testa- 
tor's nieces and nephews upon the marriage or death of the beneflciaries named. 
H e l d :  The named beneflciaries take the fee ximple unaffected by the precatory 
provisions. Hztnzphrey v. Faieon, 127. 

Q 331. Devises With Power of Disposition. 
Where a will bequeaths and devises all  of testator's property, real and per- 

sonal, to testator's wife for life with full power of disposition, with further pro- 
vision that  any of the property not disposed of by the widow during her life- 
time should go to testator's heirs a t  law per etirpee, the life estate devised in 
clear and express words will not be enlarged to a fee, and the limitation over 
after the life estate is effective. Darden v. Boyette,  26. 

g 34e. Designation of Amount o r  Share. 
The will in suit, after specific bequests to testator's widow, provided for the 

division of the residue of the estate of every kind and nature into two parts. 
pne to include assets of a value of one-half of the "estate," to be held in trust 
for the widow, and the balance in trust for testator's sons, with further pro- 
vision that  all inheritance taxes be paid from funds of the second trust. The 
widow received property of substantial value from insurance, testator's pension 
fund and real estate held by the entireties. H e l d :  The estate to be divided into 
the trust funds is the probate estate remaining after the payment of the specific 
bequests, without taking into consideration the nonprobate property passing to 
the widow by contract or by operation of law, but the second trust fund should 
be charged with all State and Federal inheritance taxes on the gross estate. 
Hamof f  v. Harroff ,  730. 

$39. Actions t o  Construe Wills. 
Final judgment construing will is res judicata as  to the parties, and may 

not be attacked on the ground that  the parties agreed not to prosecute the 
action or appeal when there is nothing to indicate that any pertinent fact was 
withheld from the court. Humphrey v. Faison, 127. 

40. Right  of Widow t o  Dissent and  Effect Thereof. 
Dower is a common law right, and G.S. 30-1 is not an enabling statute but a 

statute of limitations prescribing the time within which the widow may protect 
her dower by dissenting from the will of her husband divesting her of such 
right, and therefore G.S. 1-17 is applicable in proper cases, so that  when a 
widow is insane a t  the time of the death of her husband and remains incompe- 
tent, a guardian for her, although not appointed until more than six months 
af ter  the will of the husband was proved, may, upon his appointment, file on 
her behalf a dissent to the husband's will and institute a special proceeding for 
the allotment of dower and for an accounting of rents and profits. Whit ted  v. 
Wade ,  81. 
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GENERAL STATUTES, SECTIONS OF, CONSTRUED 

G.S. 

1-17: 30-1. Guardian for wife, insane a t  time of husband's death, may 
file dissent from will more than six months after proof of will. 
Whitted v. Wade, 81. 

1-52. The three year statute is applicable to action to establish an express 
trust. Solon Lodge v. Ionic Lodge, 311. 

1-57; 28-162. Where remainder in personalty vests by operation of law 
upon death of life tenant, testator's personal representative may not 
maintain action therefor against administrator of life tenant. 
Darden v. Bouette, 26. G.8. 1-63 does not alter this result. Zbid. 

1-74.1. Upon death of plaintiff in action for trespass, plaintiff's heirs may 
be made parties. Everett v .  Yopp, 38. 

1-128. Applies to all demurrers, written or oral. Adame v. College, 648. 
1-131. Upon demurrer to complaint containing defective statement of good 

cause, demurrer must be sustained with leave to plaintiff to amend. 
Stameg v. Membership Corp., 610; ddamn 1.. College. 648. 

1-137. Counterclaim within statute includes pleas operating by way of re- 
coupment, setoff, or cross-demand. Finance Co. v. Simmons, 724. 
What is a proper counterclaim under Ch. 971, Session Laws of 1%5, 
see. 4, is to be determined by this statute. dntusmwtent Co. v. Tark- 
ington, 444. 
Answer held not to set up  affirmative defense so as  to preclude vol- 
untary nonsuit. Everett v. Yopp. 38. 

1-137 ( 1 ) .  Original defendant may set up cross-action against additional 
defendants when i t  arises out of plaintiff's claim and is necessary 
to final determination of the controversy. Anbusernent Co. v. Tarli- 
ington, 444. 

1-151. Complaint liberally construed upon demurrer. Bailey v .  McGill, 286. 
Rule of liberal construction does not authorize court to read into 
pleading essential allegation not appearing therein. Stanlcf) 1.. 

Membcrship Corp., 640. 
1-165; 1-168. Amendment to make allegations conform to proof held not 

to change substantially the claim. Litaker t.. B o ~ t ,  299. 
1-180. Court must charge as  to rule for admeasurement of damages. 

DeBruhl v.  Hiyhzray Corn., 671. 
Charge on guilt of conspirators held without error. S. u. Mallnard, 
462. 

1-183. On motion to nonsuit, evidence must be taken in light most favorable 
to plaintiff. Chambers v. Edney, 165. 

1-220. Trial court's finding, supported by evidence, that neglect was not 
excusable is binding on appeal. Franks v .  Jenkil~s, 386. 

1-226; 1-163. T'pon inquiry, plaintiff may not amend complaint to allege 
greater damages without notice and opportunity to defendant to 
controvert the amount. Prriitt v. Taulor, 380. 

1-240. One defendant is not entitled to joinder of additional defendant as  
matter of right when cross-action does not claim that  additional de- 
fendant was joint tort-feasor. Hannah v. House, 573. 
Third person tort-feasor sued for wrongful death of employee is 
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not entitled to have employer joined a s  additional defendant. Clark 
v. Freight Carriers, 706. 

1-260. All parties necessary to flnal adjudication must be joined in action 
under Declaratory Judgment Act. Morganton v. Bourbonnais Co., 
666. 

1-277. Appeal lies from interlocutory order which affects substantial right. 
Hooks v. Plowers, 558. 

1-277; 38-3 (3). Judgment in processioning proceeding directing how line 
should be run is 5n4al judgment, i ts provisions for marking line a s  
judicially determined being only direction for performance of minis- 
terial duty. Harrill  v.  Taylor, 748. 

1-279 ; 1-280. Statutes a re  jurisdictional. Aycock u. Richardson, 233. 

1-533; 1-538; 41-11. In  action for waste, court has no authority to order 
property to be sold. Par&h v. Parrisk, 584. 

1-681. No notice of motion to dismiss, made a t  hearing of petition for in- 
junction, is required. I n  r e  Application for  Reasaignme?zt, 413. 
Judgment regular on its face may not be collaterally attacked, and 
action cannot be treated a s  motion in the cause when all parties 
to the cause a re  not before the court. Lumber Co. v.  West, 699. 

5-4. Judgment for contempt for wilful disobedience of court order can- 
not exceed thirty days. Wood Turning 00. v. Wiggins, 115. 

6-1. Plaintiff, in action for wrongful death, cannot recover nominal dam- 
ages upon failure of proof of actual damage, and thus recover costs. 
Armentrout v. Hughes, 631. 

7-70; 7-73. Motion for new trial for newly discovered evidence in crim- 
inal case may not be heard a t  civil term, I n  re Renfrow, 55. 

7-149(12). Amendment of warrant in Superior Court is permissible when 
amendment does not change nature of offense charged. S. v. Moore, 
368. 

7-264. Statute eliminating county from counties excepted from provisions 
of act is not special act establishing court. S. v. Ballenger, 216. 

7-351; 7-383. Filine of counterclaim in excess of inferior court's iurisdic- 
tion does not  oust that  court's jurisdiction of plaintiff's ;aim in 
absence of statutory provision to contrary. Finance Co. v.  Simmona, 
724. 
Where one party testifies as  to transactions with decedent, the other 

party may do so. Highfill u. Pawish, 389. 
Murder committed in perpetration of robbery is murder in first de- 
gree. S. u. Maynard, 462. 
Charge on jury's right to recommend life imprisonment held mith- 
out error. 8. v.  Bunton, 510. 
14-134. Person in lawful possession of private enterprise may ac- 
cept or reject patrons on basis of race. 8. v. CCyburn, 455. 
Person refusing to leave premises upon demand becomes trespasser 
ab initio, and is guilty of wrongful entry. Ibid. 
Warrant  for destruction of personal property must charge that  act 
was done wantonly or wilfully. S. v.  Sims, 751. 
148-30; 148-32. Sentence of defendant convicted of public drunken- 



N. C . ]  ANALYTICAL INDEX 

new "to roads for a term of 30 days" is not in compliance with 
statute. S. v ,  8tephenson, 231. 

15-41(a). Jury and not officer a re  to judge whether officer had reason- 
able ground to believe prisoner had committed misdemeanor in 
presence of officer. Perry v.  Gibson, 212. 

15-143. Bill of particulars cannot supply averment essential to indictment. 
8. v. Helms, 740. 

15-186. Clerk properly issues commitment upon receipt of certificate of 
Supreme Court affirming judgment of conviction. I n  r e  Renfrow, 55. 

17-40. Ordinarily, review of judgment on return of writ of habeas corpus 
is by certiorari and not appeal. I n  r e  Re-nfrow, 55. 

18-48. Possession of nontaxpaid liquor in any quantity is unlawful. 8, v. 
Cofleld, 185. 

18-50; 18-48. Possession of liquor for sale and possession of nontaxpaid 
liquor a re  separate offenses. S. v .  Cofleld, 185. 

19-1. Order for inspection and inventory of private safe without showing 
that  contents were relevant to inquiry held to invade property 
rights without due process. Hooks v. Flowers, 558. 

20-42(b). Certified copy of the record of Department of Motor Vehicles 
is competent. S. v. Moore, 368. 

20-138. Evidence of defendant's guilt of drunken driving held sufficient. S. 
v. Collins, 244. 

20-140; 20-141 ( b )  4. Physical facts a t  scene held to warrant inference that 
operator of car was driring a t  excessive speed and recklessly. 
Stegall v. Sledge, 718. 

20-141(a) (c ) .  Fact that speed is within statutory maximum does not re- 
lieve driver of duty to reduce speed when special hazards exist. 
Wise v. Lodge, 250. 

20-141(e). Nonsuit held not justified in this action by plaintiff to re- 
cover damages resulting when he hit rear of unlighted car parked 
on highway. Wilson v. Webster, 393. 

20-133(a) ; 20-164(a). Evidence of negligence in swerving from the right- 
hand lane to the passing lane of highway held sufficient to be sub- 
mitted to jury. Simmons v.  Rogers, 340. 

20-158(a). Stipulation that stop sign was erected on street raises in- 
ference that  it was erected pursuant to competent authority. Jackson 
v. McCoury, 502. 

20-179 ; 20-138. Violation of G. S. 20-138 may be punished by imprisonment 
of from 18 to 24 months. S. v. Lee, 230. 

22-2. Contract to devise realty comes within statute of frauds. ETnrnpRre~ 
v. Faison, 128. 

24-2. Statutory penalty is extent of recovery and precludes recovery of 
damages for  embarrassment, loss of use of property, etc. Finance 
Co. v. Simmons, 724. 

28-1. Clerk must find that nonresident decedent had property in this State 
in order to appoint ancillary administrator. I I I  re  Will of Brauff, 92. 

28-32. Motion to revoke letters of administration on ground that decedent 
was not resident of this State is not one to remove administrator 
under this section. I n  r e  Bank, 562. 
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28-186; 28-32. Refusal of nonresident executrix to appoint process agent 
justifies revocation of ancillary letters issued to her in this State. 
In, re  Will of Brauff, 92. 

2 9 - l ( 4 )  ; 33-31; 33-32. Property acquired by guardian of insane person i n  
exchange for incompetent's lands retains character of realty for 
purpose of de~olu t ion ;  foreclosure of purchase money mortgage b~ 
guardian does not break line of descent.  sown v. Cowper, 1. 

39-1. Deed construed in fee simple, intent; to convey estate of less dignity 
not being apparent. McCotter ti. Barnea, 480. 

44-1. Lien must be baser1 on contract between the parties. Supply Co. v.. 
Clark, 762. 

44-2; 44-38. G. S. 44-38 does not apply to liens under G. S. 44-2; later. 
possession acquired by mechanic under agreement cannot reinstate. 
his lien. Finance CO. v. Thompeo?~, 143. 

44-6; 44-8; 44-9. Materialman who fails to make demand on owner prior 
to full payment of contractor may not assert lien; assertion of lien 
under G.S. 44-1 waives right to assert lien a s  material furnisher or. 
sub-contractor. Supply Co. v. Clark, 762. 

50-7(1) ; 30-7(3) .  Fact that  husband provides adequate support does not 
negative abandonment, and if complaint states sufficiently one cause 
of divorce a mensn, fact that  i t  fails to adequately s tate  another cause 
is not fatal. Pruett v. Pruett,  14. 

50-10. Complaint must allege that complainant has been resident for s i x  
months and that  facts constituting cause of action have existed t o  
complainant's lmowledge for that  period. Pruett v. Pruett, 14. 

,TO-13. Decree directing husbl~nd to make payments in accordance with agree- 
ment may be enforced by contempt proceedings. Smith v. Smith, 223. 

5 - 1 0 .  Earnings of married woman by virtue of a contract for her personal 
services are  her sole and separate property. Beasleu ti. McLamb, 179. 

65-16>; 65-166. Merger of corporations does not create any new rights. 
Dixtribcctors r'. Ghacc, 137. 

60-37(4) .  Conveyance of laud for purpose of railroad right of way held t o  
convey fee and not mere easement. McCotter v. Barnes, 480. 

70-1.1. Raises no presumption that owner was driver a t  time of wreck. 
P a r k o  c. Wilson, 47. 

95-79. Where peaceful picketing is for unlawful purpose of forcing em- 
player to breach "right to work" statute, and also constitutes unfair 
labor pr:~c.tice, State court has no jurisdiction to enjoin. Atrcraft 
CO. 0. H t 0 1 1 ,  6'20. 
Membership in labor union must be effective cause of discharge in 

order for dihcharge to be wrongtul. W t l l a r d  v. Huflnzan, 323. 
c ) .  Eluploytlr I U ; I ~  declare second week holiday, even though not 

called for in contract of employment, without entitling employees 
to nneniployment compensation. I n  re Southern, 544. 

i ) .  Findings of fact of Employment Security Commission coiiclu- 
s i t e  when supported by evidence. I n  re Souther?l, 544. 
97-37. Claim for temporary disability survives, as  to installments 
accrued a t  time of death, death of employee from later unconnected 
compensuble acritlent 1)1r t l c i11  T. Mcc~res, 661. 

r ) .  If serious tacial disfigurement results from loss of two front 
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teeth, compensation therefor is mandatory, and is compensable under 
( v )  rather than ( w ) .  Davis v. Construction Co., 332. 

97-31 ( w  ) . Additional compensation may be awarded for serious bodily 
disfigurement in discretion of Commission regardless of whether such 
disfigurement results in loss or injurr to important organ of body 
or not, provided loss or injury to organ is not specifically compensable. 
Davis v. Construction. Co., 332. 

97-57; 97-63. Findings necessary to support award for silicosis. Pitman 
u. Carpenter, 63. 

97-61.3 ; 97-61.4 ; 97-65. Award for silicosis should be made without consid- 
eration of whether condition is complicated by pulmonary tubercu- 
losis, since consideration should be given this condition only in de- 
termining compensation after third medical report. Pitman v. 
Carpenter, 63. 

105, Arts. 5 and 8. Legislature has power to levy sales and use taxes. Dulce 
v. Shaw, 236. 

lO5-l47(6d). Right of corporation surviving merger to deduct loss carry- 
orer of submerged corporation. Distributors v. Shaw, 157. 

105-301(8). Where contract does not reauire lessee to list leasehold. lessor 
may list entire estate for taxation. Cordell v. Salzd Co., 688. 
Sheriff, as  tax collector, held entitled to retain commissions on pre- 
payments of taxes as  well as taxes paid in regular course, the county 
having ratified him in this position. Barbour v. Goodman, 655. 
Parents of other children may not contest reassignment of pupils by 
municipal board of education. In  re Application, for Reassignment, 
413. 

122-46. Inquisition is judicial proceeding and affidavits of doctors 
a re  absolutely privileged. Bailey v. McGilZ, 286. Complaint held 
to state cause of action for abuse of process in instigating proceed- 
ings for wrongful purpose. Ibid. 
Land owner is entitled to interest on fair market value of land taken 
from date he is dispossessed until just compensation is paid. De- 
Bruhl v. Highway Com., 671. 
Does not authorize filing of petition in Superior Court seeking ad- 
visory opinion on correctness of administrative interpretation of tax- 
ing statute. Duke v. Shaw, 236. 
Authorizes indeterminate sentence. 8. v. Lee, 230. 
Indictment for escape held fatally defective. S .  v. Jordan, 253. 
Municipality may enjoin violation of its zoning ordinance. Raleigh 
v. Morand, 365. 

160-200(11) ; 160-204; 160-222. While opening and closing of streets is gov- 
ernmental function that  may not be contracted away, city may not 
acquire property in consideration of its use for streets serving locality 

and then make street limited access without paying compensation. 
Improvement Co. v. Greensboro, 549. 

160-240. Merely authorizes city to compel persons living along water and 
sewer lines to connect therewith and does not establish the exercise 
of such power in a given case. Smith v. Winston-Salem, 349. 

160-249. Ordinance exempting city from liability for damage from failure to 
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maintain and repair sewer line is authorized by the statute. smith 
v. Winston-Balenz, 349. 

160-255; 160-256. Statute providing that  residents of sanitary districts out- 
side ruunicipality should not be charged for water a t  higher rate  
than residents held constitutional. Candler v,  Asheuille, 398. 

160-434. Validity of Urban Redevelopment law held not presented for deci- 
sion. Greensboro v. Wall, 516. 

162-14 Deputy sheriff has authority to serve summons. Lumber Co. v. West, 
699. 
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CONSTITUTION OF NORTH CAROLINA, SECTIONS OF, CONSTRUED 

h ~ .  
I, see. 14. Violation of G.S. 20-138 may be punished by imprisonment of 

from 18 to  24 months. 8. v .  Lee, 230. 
I ,  sec. 17. Statute providing that  residents of sanitary districts outside 

municipality should not be charged for  water a t  higher rate 
than residents held constitutional. Candler v ,  Asheville, 398. 
Requires just compensation to be paid for land taken by eminent 
domain. DeBrul~l v. Highway Corn., 071. 

11, see. 29. Statute eliminating county from counties excepted from provi- 
sions of statute is not special act creating court. 8. v. Rallenger, 
216. 
Local statute regulating commercial auto racing held unconsti- 
tutional. Speedway v. Clayton, 528. 

IV, see. 8. Supreme Court may treat purported appeal from judgment in 
habeas corpus a s  a petition for certiorari to clarify important 
question. In re Renfrow, 55. 




